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Abtreviations  used  in  tkis  Digest. 


dR.  [     ]   A.G Canadian    Reports,    Appeal    Cases. 

[    1  A.C.    Law   Reports,   Appeal  -  Cases. 

A.R Ontario   Appeal   Reports. 

Alta.  L.   R.    Alberta  Law  Reports. 

B.CR.   British    Columbia    Law    Reports. 

Can.  Cr.  Cas. Canadian    Criminal    Cases. 

Can.  Com.  R.   Canada   Commercial    Reports. 

C^  Ry.  Cas.    Canadian   Railway   Cases. 

CA    Court  of  Appeal    (Ont.) . 

C.C. CivU   Code    (Quebec). 

^*D*n*  1 ^^^  ^^  Civil  Procedure    (Quebec) . 

CJjJ Canada    Law    Journal. 

C.L.T. Canadian  Law  Times. 

Qj^  If  Court  of  Review    (Que.). 

\  (Ik>nsolidated  Rule    (Ont). 

C.S.B.C Consolidated    Statutes,    British    (Columbia. 

Ct,  Code   Criminal  Code  of  Canada. 

E.L.R.    Eastern    Law    Reporter. 

Edw.  VII Year  of  Reign  of  King  Edward  VII. 

EX.C.R.    Exchequer  Court  of  Canada  Reports. 

G«o.  V Year  of  Reign  of  King  George  V. 

Imp.   Imperial    ( Statutes) . 

LJ.P.C Law  Journal,  Privy  Council  Cases. 

LT.R,    Law  Times  Reports. 

ILC Municipal    Code    (Quebec). 

M.C.<}. Mining  (Commissioner's  Cases   (Ont.) . 

MJf .C Martin's    Mining    Cases. 

Man.  L.  B Manitoba   Law   Reports. 

N.B.R.   New    Brunswick    Reports. 

N.R  Eq New  Brunswick  Equity  Reports. 

N.8.R. Nova   Scotia   Reports. 

X.W.T. North- West    Territories. 

$••  •  \ Province  of  Ontario. 

Ont  I 

OJLR. Ontario  Appeal  Reports. 

OX.R.    Ontario  Law  Reports  (Current  series  from 

1901). 
O.W.N Ontario  Weekly  Notes  (current  series  from 

1909). 
O.W.B.      Ontario    Weekly    Reporter    (current   eeriei 

from  1902). 

O.K.    Ontario  Reports. 

0.P.R Ontario  Practice  Reports. 

Occ  N.   Canadian  Law  Times,  Occasional  Notes. 

PJILR.   Prince  Edward  Island  Reports. 

PW.  P JLI.R.  Peters'  Prince  Edward  Reports. 

P.R.    Ontario  Practice  Reports. 

QJI.KB Quebec  Reports,  King's  Bench. 

Q.R.Q.B   Quebec  Reports,  Queen's  Bench. 

Q.R.S.C. Quebec  Reports,   Superior  0>urt 

Rj'k^^'I Quebec   Reports,   King's  Bench. 

Que.  8.C-  Quebec  Reports,  Superior  Courts. 

Que.    P.R. Quebec  Practice  Reports. 

B^  de  J Revue  de  Jurisprudence  (Que.) . 

B.Tj.  JUL Revue  de  L^gal,  New  Series  (Que.) . 

R.S.B.a  Revised  Statutes,  British  Columbia. 

fi.8.G.    Revised  Statutes,  Canada. 

K>8Jif Revised  Statutes,  Manitoba. 

R.S.N.8.     Revised  Statutes,  Nova  Scotia. 

§*2«0 Revised  Statutes,  Ontario. 

J^Q» Revised  Statutes,  Quebec. 

J*"'^  LJl-    Saskatchewan  Law  Reports. 

5r^-^_ Supreme  CJourt  of  Canada  Reports. 

Tttt.  uB.   Territories  Law  Reports. 

i^t^ Times  Law  Reports. 

Wat.  Nfld.  Caa.   Wakeham's  Newfoundland  Cases. 

;  •J^'t  Western  Law  Reporter. 

*«.  Yukon  Territory. 
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ICE. 

HavlcmMe  'wraters — Trespass  on  private 
wafers,] — ^AzL  ice  company,  in  harvesting  ice 
from  navigable  waters  at  a  distance  from  the 
shore,  may  use  any  reasonable  means  of  con- 
veying it  to  their  ice-houses,  and  for  that  pur* 
pose  may  cat  a  channel  through  private 
vater  lots  through  which  to  float  the  ice. 
Judgment  in  26  A.  R.  411,  19  C  I*  T.  208, 
reversed,  and  that  in  29  O.  R.  247.  18  C.  L. 
T,  178»  restored ;  Strong,  C.J.,  and  Tascher- 
cau,  J.,  dissenting.  Macdonald  v.  Lake  £ffm- 
coe  Ice  and  Cold  Storage  Co,  21  C.  L.  T.  221, 
31  S.  C.  R.  130. 

See  Neolioence  —  Water  and  Wateb- 


See  Justice  of  the  Peace. 


nXBGAIi   OONTRACT. 

See  Contract. 


DI8TBESS. 


_  —  Violation  of  agreement  for 
'nspension  —  Trespass  —  Conversion  — 
Measure  of  damages — Seizure  and  sale  of 
stock  of  business — Interference  with  business 
— CSoodwiU.  allowance  for — Chattel  mortgage 
—Acceleration  of  payment — Chattel  mortga- 
gee, distraining  as  landlord-^Appropriation 
of  payments.  Stone  v.  Brooks,  7  O.  W.  R. 
463,  732. 

See  Criminal  Law  —  Distress  —  LjANd- 
LORD  ANn  Tenant — Trial. 


See  Municipal  Corporations — Pariiamen- 
tart  Elections. 

C.C.L. — 65 


UXEOAIi  FI8HINO. 

See  Criminal  Law — Ship. 


IIXEOAL  SEALING. 

See  Ship. 


IIXEGAL  VOTING. 

See  Criminal  Law. 


UXEGAXITT. 

See  Contract — Payment. 


ILLEGITIMATE    OHILD. 

See  Infant. 


nonORATION. 

• 

Chlneae  Immlsratioii  Act  —  Breach 
— Arrest  —  Personation  —  False  certificate 
— Habeas  corpus.  Reof  v.  Seventeen  China- 
men, 3  E.  L.  R.  551. 

Chinese  Immlgrration  Act  —  Offence 
aifainst — Criminal  character  of  same — Com- 
mitment for  trial — Reserved  case — Discharge 
of  prisoners — Malicious  prosecution — Costs. "[ 
— A  number  of  Chinamen  had  been  clande- 
stinely landed  on  the  shore  of  Cape  Breton. 
The  customs  officer  at  Sydney  detailed  the 
defendant  to  look  after  the  matter,  who  with 
the  aid  of  the  Sydney  police  rounded  them  up 
and  put  them  in  prison.  Their  names  were 
unknown,  and  no  warrant  had  been  issued. 
Subsequently  a  warrant  was  issued,  but  no 
offence  having  been  disclosed,  the  prisoners 
were  discharged.  Another  information  was 
then  laid,  and  these  men  were  again  put  in 
custody,    and    the    County    Judge    convicted 
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them,  but  the  Sijpx^mer  Court  of  Nova  Scotia 
discharged  the  pnaouers.  Eight  of  them  now 
brought  'actions  against  defendant  for  false 
imprispiiDKiit.*  No  malicious  prosecution  was 
al^lp^tf*  •  *Samages  awarded  plaintiffs.  Chen 
FunlY.  CampheU,  7  E.  L.  R.  147. 
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Disease  —  Prohihition  aa  to  immigrants 
landing — Immigration  Act  —  Amendment  of 
1902 — Proclamation — Effect  of — Deportation 
— Habeae  corpus — Juriediction  of  uourt.] — 
A  proclamation  was  issued  and  published  in 
the  Canada  Gazette,  empowering  the  Minister 
of  the  Interior,  or  any  officer  api>ointed  by 
him  for  the  purpose,  in  pursuance  of  the 
amendment  to  the  Immigration  Act,  1902, 
c.  14,  to  prohibit  the  landing  in  Canada  of 
any  immigrant  or  other  passenger  suffering 
from  any  loathsome  or  infectious  disease, 
and  who,  in  the  opinion  of  the  Minister,  or 
such  officer,  should  be  so  prohibited: — Held, 
on  appeal  (affirming  the  order  of  Morrison, 
J.),  that  the  statute  and  the  proclamation 
issued  thereunder  merely  authorised  the  de- 
portation of  the  diseased  person ;  but  did  not 
take  away  the  right  of  the  Court  to  decide 
the  question  of  fact  on  a  proper  application ; 
and  the  Judges  are  bound  to  inquire  into  the 
matter  on  an  application  for  )Mhea9  corpus. 
— Parliament  not  having  made  the  examina- 
tion by  the  immigration  officer  final,  the 
statute  is  not  to  be  construed  as  ousting  the 
jurisdiction  of  the  Court  to  examine  into  the 
legality  of  the  detention  on  a  proper  applica- 
tion.— Effect  of  Cow  V.  Hakes,  15  App.  Cas. 
506,  discussed.  Ikezoya  v.  Canadian  Pacifio 
Rto.  Co.,  12  B.  C.  R.  454. 

Immlsrants  detained  on  Tessel  for 
deportation  —  Habeas  corpus  —  Escape — 
Liahility  for  penalties.]— The  owners,  master 
and  others  of  a  vessel  on  which  immigrants 
are  detained  for  deportation,  who  land  them 
and  produce  them  in  Court  in  obedience  to  a 
writ  of  habeas  corpus,  are  not  liable  for  the 
penalties  imposed  by  the  ImnugniUon  Act. 
R.  S.  C.  c.  93,  s.  «6,  if,  in  the  interv^  of 
the  landing,  the  immigrants,  or  any  of  them, 
escape  without  their  aid  or  abetting.  Btfton 
V.  BaUs,  35  Que.  S.  C.  259.  6  B.  L.  R.  222. 

^'Paasenger*'  —  Resident  of  Canada.]  — 
A  resident  of  Canada,  returning  from  a  visit 
abroad,  is  not  a  "  passenger "  or  an  imim- 
grant  who  is  subject  to  the  provisions  of  the 
Immigration  Act.  Re  Chin  Chee,  11  B.  C 
li.  400,  2  W.  L.  R.  237. 

Ncf  Aliens— CoNSTiTUTiONAi,  Law. 


JMMORAIi    COKSIBERATIOK. 

B(c  Vendor  and  Pubchaseb. 


IMMORALITY. 

i^cv  Evidence — Infant — Insurance. 


IMPERIAL  DEBTORS  ACT. 

See  Judgment  Debtor. 


IMPOBTATIOK  OF  GOODS. 

See  Sale  of  Goods. 


SPg      IMPOBTnrO  AUEN    LABOUBSRS. 


Bee  Alien. — Cbiminal  Law. 


IMP08SIBXLITT       OF       PERFORM- 

AHCE. 

See  Gontbact. 


Bee  Husband  and  Wmo — Mabbeaob. 


See  Abbbst  —  Bankbxtptct  and  Insol- 
vency —  Carriers — Criminal  Law — 
Company  —  Contempt  or  Ooubt  — 
False  Abbest  and  Impbisonmbnt  — 
FisHEBiES  —  Indian  —  Infant — In- 
toxicating LiQUOBs— Judgment  Debt- 
OB — Justice  of  the  Peacb — Liquob 
Licenses  —  Malicious  Pbosboution 
AND  Abbest  —  Municipal  Cobfoba- 
tions — Seamen's  Act. 


IMPEOTEHEHTS. 

AUowaaoe  for  —  Mistake — Title — ^Uoe 
and  occupation — Interest — Parties.  Chandler 
V.  (Hbson,  2  O.  W.  R.  843,  3  O.  W.  R.  414. 

Claim  for  —  Bona,  fides  —  Notice  of 
title  being  disputed.]  —  Good  faith  is  the 
essential  condition  of  the  ri^ht  of  the  pos- 
sessor of  immoYable  property  to  claim  the 
value  of  improvements  upon  it  When  he 
claims  it  by  plea  to  a  petitory  action,  it  is 
a  good  answer  that  the  improvements  were 
made  after  notice  to  him  by  protest  that  his 
title  was  disputed.  Gervais  y.  Benjamin, 
35  Que.  S.  C.  479. 

Orown  lands  —  Squatter  —  Sale  of 
rights  —  Payment  for  improvements — Set-off 
of  profits — Possession  **  in  good  faith.**] — ^A 
person  in  possession  of  land  is  not  a  pos- 
sessor in  good  faith,  within  the  meaning  of 
Art.  411,  C.  C,  unless  he  is  in  possession 
animo  domini.  Therefore,  a  squatter  who 
abandons  or  sells  his  rights  in  a  lot  which 
is  part  of  the  Crown  domain,  and  who  con- 
tinues to  occupy  after  his  purchaser  has  ob- 
tained a  title  by  letters  patent  from  the 
Crown,  is  not  in  possession  in  good  faith, 
and  is  not  entitled  to  the  issues  and  profits 
of  the  lands.  He  cannot,  therefore,  claim 
from  the  owner  who  revendicates  it  the  cost 
of  his  improvements  unless  upon  setting  oS. 
the  value  of  the  profits  received.  Ellard  v. 
MUjour  dit  Miniquette,  16  Que.  K.  B.  545. 

Demand  of  possession  —  Subsequent 
improvements  —  Mistake  of  title  —  Delay 
in  bringing  action  —  Lien,] — ^The  defendant 
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and  a  life  tenant  of  certain  lands  lived  to- 
sether  tkereon,  the  defendant  bona  fide  be- 
DeTOif  that  the  land  was  or  would  be  hers 
OD  the  life  tenant's  death.     After  the   life 
tenanfe  death  the  defendant  continued  liv- 
lag  on   the   land    and   made   improvements 
thereon.    About  a  year  and  a  half  after  the 
life  tenant's  death  the  defendant  was  served 
with   a   notice    demanding    possession,    and 
statiiif    that    unless    possession    was    given 
within  a  reasonable   time  a  writ  would  be 
isnied.    No  action  was  taken  upon  the  de- 
mand, and  the  defendant,  who  was  an  illiter- 
ate woman,  remained  in  possession,  and  un- 
der sQcfa  belief  of  title   continued   to   make 
improvements;    and   it   was   not    until   some 
•even  years  afterwards,  when  another  notice 
has  b^n  served  on  her,  that  an  action  was 
broo^t  to   recover  possession,   the   bulk   of 
the  improvements  having  been  made  during 
the  period  between  the  two  notices: — Held^ 
that  under  the  circumstances  the  defendant 
was  entitled   to   the  value  of  her   improve- 
ments.   Corhett  T.  Corhett,  12  O   L.  B.  268, 
8  O.  W.  R.  88. 

licm  for  —  Purchase  tnoneu — Occupation 
rent — Mistake  of  title.] — Under  the  circum- 
stances of  this  case,  the  defendants  having 
taken  possession  o^  land  under  an  agreement 
to  parchase  in  fee,  with  covenants  for  good 
title  free  from  incumbrances,  from  the  plain- 
tiff, who  claimed  under  a  devise  which  was 
coDstnied  to  be  of  a  life  estate  only,  the  de- 
feodants  were  declared  to  have  a  lien  on  the 
land  for  lasting  improvements  made  and  pur- 
chase moneys  paid  after  being  charged  with 
a  fair  occupation  rent  Young  v.  Denike,  22 
a  U  T.  27,  2  O.  L.  R.  723. 


tatr  —  Title — Sale  by  occupant  — 
ktnU  and  profits — Set-off. ] — ^The  sale  of  an 
iamwrable  made  by  one  who  occupies  it  with- 
out being  the  legal  owner,  gives  to  the  pur- 
chaser a  title  within  the  meaning  of  Art. 
412,  C  C.  Therefore,  his  possession  by 
Tirtoe  of  sacb  title,  if  it  be  in  good  faith, 
will  assore  him,  as  regards  his  improvements, 
the  rights  contemplated  by  Art  417,  G.  C, 
aad  entitle  him  to  the  profits  which  he  re- 
ceireB,  without  set-off  against  the  amount 
to  be  paid  in  respect  of  improvements :  Art. 
411,  G.  G.  St,  Lawrence  Terminal  Co.  v. 
B§m,  16  Qae.  K.  B.  127. 


•f  title  —  Administration  pro- 
ceeding —  Life  tenant  —  Belief  in  owner- 
ship in  fee  simple  —  Report  —  Reference 
\tA — Inquiry  as  to  improvements  —  Evi- 
dence—Costs.  Re  Coulter,  Coulter  v.  Coul- 
ter, 10  O.  W.  R.  342. 

See   A68E88MENT    AND    TAXES — GONTBACT 

—down  Lands  —  Covenant  —  Doweb — 
Ejectment — Land  Act  —  Limitation  of 
AcnoNS — Lien  —  Mobtgaoe  —  Municipal 
OomvATioNS — Parent  and  Ghild — ^Plead- 
n»— Paetition  —  Railway — Seigniobial 
Laxdb — ^Tbusts  and  Tbustees  —  Vendob 

AXD    PCBCHASEB    —     WaTEB     AND     WaTEB- 

C0CB8E8— Wat — ^Wnx. 


nrCEHDIARISM. 

See  Defamation. 


nrcEST. 

See  Cbiminal  Law. 


nroiDiafTAii  demanb, 

;Sie©  Gontbact  —  Costs  —  Pebbmption — 

Pleading. 


HfOOME. 

See  Assessment  and  Taxes — Wnx. 


nrOOME  TAX. 

See  Assessment  and  Taxes  —  Constitu- 
tional Law — Revenue. 


XNCUMBRANCES. 

See  Vendob  and  Pubghaseb — Wnx. 


nrDEOEHCT. 

See  Cbiminal  Law — Publio  Mobals. 
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^  OoNTKAcr  —  Cbown  —  Husband  and 

Wife. 


y. 


Agents  by  principal  —  See  Pbinoipal 
AND  Agent. 

Appeal  by  tblrd  partlas  in  name  of 
defendants  —  Security  —  Bond  —  Covenant 
— Form— Construction  of  order — ^Amount  of 
indemnity — Costs.  Deeeronto  Iron  Co.  v. 
Rathbun  Co.  of  Deaeronto,  3  O.  W.  R.  697, 
4  O.  W.  R.  44,  6  O.  W.  R.  688. 

Contraot  —  Construction  of  works  for 
municipal  corporation — Liability  for  injuries 
to  persons — Provisions  of  contract — Agree- 
ment with  another  contractor  —  Want  of 
privity — Costs  of  defending  action  —  Third 
party.  Oaby  v.  Toronto,  1  O.  W.  R.  440, 
606,  635,  711. 

Death  oansed  by  neKUgenee — ^Electric 
wires — Joint  tort-feasors  —  Liability  of  one 
to  the  other  —  Third  party  proceedings — 
Findings  of  jury  —  Determination  of  claim 
for  indemnity  or  relief  over  Wright  v.  Port 
Hope  Electric  Co.,  11  O.  W.  R.  688. 

Enforcement  of  mortgage — Judgment 
— Damages  —  Expenses  —  Loss  by  sale  of 
goods  by  sheriff — Costs — ^Travelling  expenses 
— Interpleader  order.  Boulton  v.  Boulton,  2 
O.  W.  R.  884,  5  O.  W.  R.  177. 
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Implied  obllsatloii  —  Assignment  — 
Right  of  action  —  Vendor  and  purchaser — 
Parties  —  Amendment.  Brough  v.  McClel- 
land, 9  W.  L.  R.  6. 

Risht   of   action   on   sarantie.] — The 

defendant  is  not  entitled  to  bring  an  action 
en  garantie  (and  to  obtain  a  stay  of  the 
principal  action)  where  the  defendant  is 
himself  the  principal  debtor  and  the  person 
whom  he  seeks  to  charge  en  garantie  has 
engaged  to  pay  the  debt  for  which  he  is  sued. 
The  object  of  the  action  en  garantie  is  to  de- 
fend and  indemnify;  a  simple  case  of  gar- 
antie is  where  one  person  is  sued  for  a  debt 
which  is  not  his;  he  has  then  the  right  to 
call  upon  the  principal  debtor  to  intervene 
and  defend  him,  and,  if  the  defence  is  not 
successful,  indemnify  him.  Rocher  v.  David, 
3  Que.  P.  R.  198. 

Riffht  of  aotion  en  garantie.] — Re- 
course in  warranty  exists  wherever  the  per- 
son sought  to  be  charged  as  warrantor  is, 
by  the  effect  of  an  agreement  between  him 
and  the  party  so  seeking  to  charge  him, 
bound  to  protect  the  latter  or  indemnify  him 
for  the  condemnation  sought  to  be  obtained 
against  him.  Chenevert  v.  David,  3  Que.  P. 
R.  201. 

Biffht  to  —  Claim  for  damages — ^Third 
party  notice — Appearance — Objection  on  re- 
turn of  summons  for  directions.  McFee  v. 
Young   (N.W.T.),  1  W.  L.  R.  383. 

fifee  EXBCUTOBS  and  Administrators — 
Principal  and  Agent — Receiver — Reple- 
vin— Way. 


INDEPENDENT  CONTRACTOB. 

Flee  Carriers  —  Master  and  Servant — 
Municipal  Corporations  —  Negligence — 
Trespass  to  Land  —  Water  and  Water- 
courses— Wat. 


INDIAN. 


Claim  for  restitutioii  of  moneys  to 
trust  fund  —  Exchequer  Court  Act,  8,  16 
((f) — Discretion  of  Superintendent-Oenera} — 
Jurisdiction  of  Ewchequer  Court  to  interfere 
— Crown  as  trustee — Effect  of  treaties.]  — 
A  claim  against  the  Crown  based  upon  s. 
Ill  of  the  British  North  America  Act,  1867, 
and  upon  Acts  of  the  legislature  of  the  prov- 
ince of  Canada  and  of  the  Parliament  of 
Canada,  is  a  claim  *'  arising  under  any  law 
of  Canada,"  within  the  meaning  of  clause 
(d)  of  s.  10  of  the  Exchequer  Court  Act. 
Yule  V.  The  Queen,  C  Ex.  C.  R.  123.  30 
S.  C.  R.  35,  referred  to.  2.  Where  the  Court 
has  no  jurisdiction  to  grant  relief  in  an 
action,  it  has  no  authority  to  make  a  declara- 
tion binding  the  rights  of  the  parties.  This 
rule  should  be  strictly  followed  in  all  cases 
where  the  jurisdiction  of  the  Court  depends 
upon  statute  and  not  upon  common  law. 
Barraclough  v.  Brown,  [18971  A.  C.  623, 
referred  to.  3.  It  does  not  follow  that  because 
the  Crown  is  a  trustee  the  Court  has  juris- 
diction to  enforce  the  trust  or  to  make  any 
declaration  as  to  the  rights  of  the  parties  in- 


terested. That  authority,  if  it  exists,  must 
be  found  in  the  statutes  which  give  the  Court 
jurisdiction.  The  real  question  in  such  a 
case  is  not  whether  the  Crown  may  or  may 
not  be  a  trustee,  but  whether  the  Court  has 
jurisdiction  with  respect  to  the  execution  of 
the  trust.  4.  While  under  the  provisions  of 
certain  treaties  and  of  certain  statutes  of 
the  legislature  of  the  province  of  Canada 
and  of  the  Parliament  of  Canada,  the  Crown 
stands  in  the  position  of  trustee  for  the  In- 
dians in  respect  of  certain  lands  and  moneys, 
such  position  is  not  that  of  an  ordinary  trus- 
tee. The  Crown  does  not  personally  execute 
the  trust;  the  Superintendent-General  of  In- 
dian Affairs  having,  under  the  Governor  in 
council,  the  management  and  control  of  such 
lands  and  moneys.^  For  the  manner  in  which 
the  affairs  of  the*  Indians  are  administered 
the  Dominion  Government  and  the  Superin- 
tendent-General are  responsible  to  Parlia- 
ment, and  Parliament  alone  has  authority  to 
review  the  decision  arrived  at  or  the  action 
taken  by  them.  In  all  such  cases  the  Court 
has  no  jurirdiction  to  review  their  discretion. 
Then  there  is  this  further  difference  between 
the  Crown  as  a  trustee  and  an  ordinary  trus- 
tee, viz.,  that  the  Crown  is  not  bound  by 
estoppel,  and  no  laches  can  be  imputed  to  it; 
neither  does  it  answer  for  the  negligence  of 
its  officers.  5.  Under  the  treaty  of  the  28th 
February,  1820,  there  is  nothing  to  prevent 
the  Crown  from  making  provision  for  the 
maintenance  of  the  Mississauga  Band  of 
Indians  out  of  any  capital  moneys  arising 
from  the  sale  or  leasing  or  other  disposition 
of  surrendered  lands.  6.  Under  treatv  No. 
19,  made  on  the  28th  October,  1818,  the 
Crown's  obligation  is  to  pay  the  Misslssaugas 
of  the  Credit  a  fixed  annuity  of  $2,090.  So 
far  as  this  treaty  is  concerned,  the  Crown  is 
not  a  trustee  but  a  debtor;  and  the  right  of 
the  Indians  to  such  annuity  cannot  be  im- 
paired by  any  departmental  adjustment  of  the 
Indian  funds  to  which  the  Indians  themselves 
are  not  parties.  Henry  v.  Rem,  25  C.  L.  T. 
141,  9  Ex.  C.  R.  417. 

Conviction  for   sollini;  liqnor  to   — 

Indian  Act  —  Mens  rea,  —  Presumption — 
Evidence.  Rex  v.  Pickard  (Alta.),  7  W. 
L.  R.  797,  14  Can.  Crim.  Cas.  33. 

Conviotion  for  unlawfully  praetis- 
ing  medicine  —  Ontario  Medical  Act  — 
Application  to  unenfranchised  Indians  — 
Constitutional  law  —  Stated  case  —  JR.  S,  O. 
1897  c.  91,  s,  5.] — The  defendant,  an  unen- 
franchised treaty  Indian,  residing  on  a  re- 
serve, was  convicted  for  having  practised 
medicine  for  hire,  in  Ontario,  bat  not  upon 
the  reserve,  without  being  registered  pur- 
suant to  the  provisions  of  the  Ontario  Medi- 
cal Act,  R.  S.  O.  1897  c.  176;  and  upon  a 
case  reserved  by  the  convicting  magistrate 
it  was  contended  that  that  Act  was  ultra 
vires  of  the  provincial  legislature,  because 
Indians  of  the  class  or  having  the  status  of 
the  defendant  are  wards  of  the  Dominion, 
and  subject  in  all  relations  of  life  only  to 
federal  legislation,  under  s.  91  (24)  of  the 
British  North  America  Act : — Held,  that  the 
defendant  was  subject  to  the  provisions  of 
the  Medical  Act,  and  was  properly  convicted. 
— Per  Osier.  J.A. : — Parliament  may  remove 
an  Indian  from  the  scopO'  of  the  provincial 
laws,  but,  to  the  extent  to  which  ft  has  not 
done  so,  he  must  in  his  dealings  outside  the 
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reserve  govern  himself  by  the  general  law 
which  applies  there. — SemhlCj  also,  per  Osier, 
JJL.,  that  the  qnestion  was  not  one  proper  to 
be  raised  by  means  of  a  special  case  stated 
onder  R.  S.  O.  1897  c.  91,  s.  5.  The  Medical 
Act  does  not  in  terms  profess  to  be  applicable 
to  Indians,  and  the  question  was  really 
whether  it  conld  be  interpreted  as  applicable 
to  them,  not  whether  it  was  ultni,  vires  if 
applicable  to  them.  Rew  v.  Eitt,  15  O.  L.  R. 
406,  11  O.  W.  R.  20. 

Half-breed  —  Indian  Act  —  Band  — 
Repute.] — ^The  Indian  Act,  R.  S.  C.  c.  43, 
defines  (s.  2  h)  **  Indian  '*  as  meaning  inter 
fllta  *'  any  male  person  of  Indian  blood  re- 
pated  to  have  actually  belonged  to  a  particu- 
lar band:*' — Held,  (1)  against  the  contention 
that  **  of  Indian  blood "  means  of  full  In- 
dian blood  or  at  least  of  Indian  blood 
e#  parte  patema  —  that  a  half-breed  of 
Indian  blood  ex  parte  matema  is  '*  of  In- 
dian blood.*'  (2)  Against  the  contention  that 
the  defendant  having  been  shewn  to  have 
actually  belonged  to  a  particular  band,  this 
disproved,  or  was  insufficient  to  prove,  that 
he  was  reputed  to  belong  thereto — that  the 
intention  of  the  Act  is  to  make  proof  of  mere 
repute  sufficient  evidence  of  actual  member- 
ship in  the  band.  (3)  Against  the  conten- 
tion that  by  virtue  of  s.  11  the  mother  of 
the  defendant  by  her  marriage  to  his  father, 
who  was  a  white  man.  ceased  to  be  an  Indian, 
and  that  therefore  the  defendant  was  not  a 
person  of  Indian  blood  —  that  while  the 
mother  lost  her  character  of  an  Indian  by 
such  marriage,  except  as  stated  in  that  sec- 
tion, it  did  not  affect  her  blood  which  she 
transmitted  to  her  son.  Reffina  v.  Howson, 
1  Terr.  L.  R.  492. 

ImtOKJratiag  liquor  —  Sale  —  Knovj- 
ledge  of  licensee — Half-breed.] — Section  94 
(tf  the  Indian  Act  (R.  S.  C  1886  c.  43)  pro- 
vides that  "Every  person  who  sells,  ex- 
changes with,  barters,  supplies  or  gives  to 
any  Indian  or  non-treaty  Indian,  any  in- 
toxicant shall  on  summary  conviction  be 
liable  to  imprisonment  for  a  term  not  ex- 
ceeding six  months:" — Held,  following  Re- 
Iftna  V.  Boicson,  1  Terr.  L.  R.  492,  that  a 
half-breed  who  has  *'  taken  treaty "  is  an 
Indian  within  the  meaning  of  the  Indian  Act. 
A  conviction  of  a  person  licensed  to  sell 
liquor,  for  the  sale  of  an  intoxicant  to  such 
half-breed  was,  however,  quashed,  because 
the  licensee  did  not  know  and  had  no  means 
of  knowing  that  the  half-breed  shared  in 
Indian  treaty  payments.  Men»  rea  must  be 
shewn.  Regina  v.  Mellon,  22  C.  L.  T.  343, 
5  Terr.  L.  R.  301. 

Sale  of  latoidoatiAg  liquor  to^-QtMir- 
ler-treerf  alleged  to  follow  Indian  life — In- 
dian Act  —  Mens  rea  —  Conviction — Notice 
of  appecL] — A  quarter-breed  is  as  much  en- 
titl«>d  to  purchase  intoxicating  liquor  as  a 
white  man,  provided  he  does  not  come  within 
the  amendment  to  the  Indian  Act  by  57  & 
58  V.  c.  32,  8.  a — ^The  defendant  was  con- 
victed for  selling  intoxicating  liquor  to  an 
Indian,  but  the  evidence  shewed  tiiat  N.,  the 
allcKcd  Indiaii^  was  a  quarter-breed,  and 
tiiere  was  nothing  to  shew  that  the  defendant 
knew  or  had  reason  to  suspect  that  N.  was 
reputed  to  belong  to  a  particular  band  or 
followed  the  Indian  mode  of  life : — Held,  that 
the  conviction  must  be  quashed. — Held,  also, 


that  the  notice  of  appeal  was  sufficient,  being 
in  accordance  with  s.  879  et  seq.  of  the  Code, 
which  governed  in  the  absence  of  any  provi- 
sion in  that  behalf  in  the  Indian  Act.  Rew 
V.  Hughes,  12  B.  C.  R.  290,  4  W.  L.  R. 
431. 

Sale  of  land  by  —  Prohibition  of  In- 
dian Act,  ss,  99-102 — Deed  executed  before 
issue  of  Crown  patent  —  Subsequent  deed 
after  patent  —  Rights  and  obligations  of  In- 
dians —  Estoppel  —  Application  of  Mani- 
toba Estoppel  Act  to  Indians  —  Manitoba 
Real  Property  Act  —  Caveat,]  — ■  The  peti- 
tioner, caveator,  was  a  treaty  Indian,  who 
before  receiving  a  Crown  patent  for  his  land, 
agreed  to  sell  same  to  P.  He  executed  a  deed 
in  which  the  grantee  instead  of  being  P.,  was 
the  defendant.  After  the  issue  of  the  patent 
another  deed  was  delivered  to  the  defendant. 
The  caveator  having  applied  for  a  certificate 
of  title  under  the  above  Real  Property  Act, 
held,^  that  although  an  Indian  he  was  a 
British  subject  and  had  a  right  to  sell.  The 
deed  was  not  void  as  being  prohibited  by  the 
Indian  Act,  nor  was  it  procured  by  fraud : — 
Held,  further,  that  the  E}stoppel  Act  applies 
to  the  petitioner.  Petitioner  to  have  one 
month  to  begin  an  action  to  establish  a  ven- 
dor's lien  for  unpaid  purchase  money  and 
such  other  relief  as  he  may  be  advised.  San^ 
derscn  v.  Heap,  11  W.  L.  R.  238. 

Sale  of  timber  —  Registration — Notice.] 
— The  locatee  of  Indian  lands  is,  except  as 
against  the  Crown,  in  the  same  position  as  if 
the  land  had  been  granted  to  him  by  letters 
patent,  and  can  assign  his  interest  in  the 
land  or  in  the  timber.  Actual  notice  of  such 
an  assignment,  even  though  the  assignment 
has  not  been  registered  in  accordance  with  the 
provisions  of  the  Indian  Act,  is  sufficient  to 
prevent  a  subsequent  assignee  from  obtain- 
ing priority.  Judgment  of  Ferguson,  J.,  6 
O.  L.  R.  370,  2  O.  W.  R.  738,  23  C.  L.  T. 
287,  affirmed.  Bridge  v.  Johnston,  24  C  L. 
T.  316,  8  O.  L.  R.  196,  4  O.  W.  R.  36. 

Sale  or  lease  —  Invalidity  —  Relative, 
not  absolute.] — ^The  nullity  of  sales  of  leases 
of  lands  forming  part  ^of  an  Indian  reserve, 
declared  by  01  V.  c.  34,  s.  2  (D.),  is  only 
a  relative  nullity,  and  can  be  invoked  only 
by  the  Indians;  those  who  have  bargained 
with  them  cannot  avail  themselves  of  it. 
Boucher  v.  Montour,  20  Que.  S.  C.  291,  4 
Que.  P.  R.  175. 

Selling  liquor  to  —  Conviction — Appeal 
— Reduction  of  term  of  imprisonment — Ab- 
sence of  prisoner  —  Discharge  —  Indian 
Act,]  —  An  adjudication  of  imprisonment 
made  against  tf  prisoner  in  his  absence,  by  a 
County  Court  Judge,  on  appeal  from  a  sum- 
mary conviction  under  the  Indian  Act,  at  a 
time  when  he  was  confined  in  gaol  under 
the  conviction  appealed  against,  held  void  and 
the  discharge  of  the  prisoner  ordered.  Rem 
V.  Johnston,  1  E.  L.  R.  163.  41  N.  S.  R. 
105. 

Selling  liquor  to  —  Conviction — Juris- 
diction of  Indiofi  agent  —  Indian  Act  — 
Warrant  of  commitment.] — ^An  Indian  agent, 
acting  in  a  magisterial  capacity,  in  commit- 
ting to  gaol  a  person  convicted  of  celling 
liquor  to  an  Indian,  contrary  to  the  Indian 
Act,  must  shew  on  the  warrant  of  commit- 
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ment,  the  district  in  which  he  is  acting  as 
Indian  agent  Rem  v.  McHugh,  7  W.  L.  R. 
262,  13  B.  O.  R.  224. 

Status  o£  —  Proof  —  Indian  Act  — 
Execution  —  Ewemption.]  —  The  statas  of 
an  Indian  as  snch  may  be  proved  by  his 
certificate  of  birth,  his  genenJ  reputation, 
his  residence  in  the  reserve,  or  his  election 
as  a  municipal  councillor. — Hie  real  and 
personal  property  of  Indians  inside  the  re- 
serve is  exempt  from  seizure  under  execu- 
tion. Oharhonneau  v.  Lorimier,  8  Que.  P. 
R.  115. 

See  CJoNSTTPunoNAL  IjAw  —  CsnasAi, 
Law  —  CtoUBTB — Execution — Justice 
or  THE  Peace. 


INDIAN   AGENT. 

See  Cbikinal  Law. 


INDIAN  RESERVE. 

See  Municipal  Gobpobations. 


INDICnmHN  T. 

See  Criminal  Law — Police  Magistbate — 

Way. 


INDDSTRIAIi    DISPUTES    INVESTI- 
GATION ACT. 

See  Contract  —  Criminal  Law  —  Trade 

Union. 


DTDTTSTBIAL  ESTABUSHMEHTS  ACT. 

Owner  of  premises  —  Lease  to  another 
—  Defective  equipment  —  Injury  to  foork- 
man  —  lAafiiUty  —  **  Keeps  the  establish- 
ment,**] — The  owner  of  an  industrial  estab- 
lisliment  who  makes  over  to  another  the  ex- 
ploitation of  it,  for  which  purpose  the  trans- 
feree takes  care  of  it  and  controls  it  and  en- 
g&gee  the  workmen,  is  not  responsible  for 
accidents  in  the  work  occasioned  to  the  lat- 
ter by  the  imperfection  of  the  equipment. 
The  obligation  created  by  the  Quebec  In- 
dustrial Establishments  Act,  of  maintaining 
the  premises  and  plant  in  the  best  possible 
condition  for  the  security  of  the  workmen 
is  not  applicable.  They  are  imposed  only 
on  him  who  **  keeps  the  establishment,"  the 
only  one  aimed  at  in  the  clause  in  which  the 
obligation  is  prescribed.  This  expression  can- 
not be  applied  to  the  owner  who,  as  in  this 
case,  gives  over  to  another,  by  lease,  assign- 
ment, or  otherwise,  the  exploitation,  and, 
consequently,  the  care  and  the  control.  Julien 
V.  Dupr^,  35  Que.  S.  C.  412. 

See  Master  and  Servant. 


nrDIGEHT  DEBTOB. 

Order  for  dlsoharce  —  Appeal — Oon- 
stitutional  law  —  Validity  of  Act  for  Dis- 
charge of  Insolvent  Debtors,  89  V.  (P.B.I.) 
c.  9 — Statutes — Implied  repeal.  McKinnon 
T.  McDougaU,  3  E.  L.  R.  573. 

See  Arrest. 


INDIGENT   DEBTORS   ACT,   N.S. 

See  Arrest — Cqlieotion  Act,  N.S. 


INDIGENT  DEBTORS  ACT,  P.EX 

See  Appeal. 


INDDSTRIAIi  COMPANT. 

See  Constitutional  Law. 


INDirSTRIAI.   DESIGN. 

See  Trade  Name,  Trade  Mark,  and  Indus- 
trial Design. 


INDirSTRIAI.  DISPUTES  ACT. 

See  Master  and  Servant. 


INDirSTRIAI.  FARM. 

See  Municipal  Corporations. 


INDDSTRIAIi  HOME. 

See  Statutes. 


ISFAST. 

Aotioa  —  Bartender  —  Commercant  — 
Exception  to  the  form.] — A  bartender,  though 
he  takes  the  license  in  his  own  name,  is  not 
a  trader  (commercant),  and  if  a  minor,  can- 
not sue,  and  exception  to  the  form  will  lie. 
Dagenais  v.  Dagenais,  7  Que.  P.  B.  32, 

Aotion  —  Dismissal  —  Costs.] — A  minor 
whose  action  is  dismissed  on  the  ground  of 
his  minority  may  be  condemned  in  costs.  St, 
Laurent  v.  Fortier,  26  Que.  S.  C.  453. 

Aotioa  —  Trustee  of  property  of  — 
Amendment  —  Shares  saisies-revendiquies — 
Jurisdiction  to  decide  oumership  of,  in  pos- 
session of  third  person.] — ^An  action  by  an 
infant  should  be  brought  in  the  name  of  his 
guardian,  and  an  action  brought  by  a  person 
who  alleges  himself  to  be  the  trustee  for  the 
minor  of  certain  property  (shares)  will  be 
dismissed  sur  dSfense  en  droit,  A  trustee, 
suing  in  that  capacity,  will  not  be  permitted 
to  amend  his  writ  by  substituting  himself 
personally  as  plaintiff,  contrary  to  the  affi- 
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on  which  the  $9i9ie-reffendiea,ium  has 
been  issued,  and  after  secority  has  been 
^en.  There  is  no  jarisdiction  to  decide  the 
rii^t  of  ownership  and  to  possession  of  shares 
9mme9'rev€ndiqMie9,  when  at  the  time  of 
seimre  these  shares  were  in  the  possession 
of  a  third  person.  Bmmore  v.  Sovereign 
Bmmk  of  Canada,  7  Que.  P.  R.  171. 

A«tlom  rngmMmmt  —  Ewception  to  form — 
Aptfomtment  of  tutor — Stay.]  —  An  action 
asainst  a  minor  will  be  dismissed  on  ezcep- 
tiott  to  the  form,  and  an  application  ore  tenu9 
to  suspend  proceedings  pending  the  appoint- 
ment of  a  tntor  will  not  be  entertained.  De9- 
iMriers  v.  Farmer,  6  Que.  P.  R.  401. 

Asftlom  Asaiaat,  for  prioe  of  s^oda — 

A^Mowledgmeni  —  Ratification  —  Repudia- 
Horn — lAabiiity  for  value  of  goods  —  Amend- 
ment— Coeie.} — To  constitute  a  ratification, 
after  fnll  age,  of  a  debt  contracted  daring 
ia&aey,  there  most  be  at  least  an  admission 
of  an  existing  liability.  The  meaning  of 
words  naed  in  a  document  signed  by  the 
debtor  will  not  be  strained  so  as  to  defeat 
the  operation  of  the  statute  passed  in  his 
isYonr. — In  reply  to  a  letter  written  to  an 
infant,  after  he  had  attained  full  age,  and  his 
ikther,  claiming  liability  against  both  and  de- 
■anding  payment,  the  former  replied  that 
the  plaintiffs  had  been  misinformed  as  to 
''my*"  (the  word  had  originally  been  ''this**) 
sceoant,  and  asking  for  an  explanation  as 
to  why  his  father's  name  had  been  put  in 
-my*'  letter: — Held,  that  this  did  not  con- 
stitQte  a  ratification  of  the  debt:  —  Held, 
affirming  this  decision,  that  the  letter  relied 
upon  by  the  plaintiffs  as  a  ratification,  after 
fliaiority,  of  the  defendant's  contract  made 
when  he  was  an  infant,  was  not  sufficient; 
bat,  in  this  reversing  the  judgment,  that  the 
M^dant  was  liable  for  the  value  of  the 
goods  which  he  had  in  possession  at  the  time 
he  repudiated  the  contract ;  and  the  plaintiflts 
were  allowed  to  amend  by  setting  up  an  alter- 
aatiTe  claim  for  such  value,  and  to  enter 
judgment  for  the  amount  thereof  without 
eoota.  Louden  Mfg.  Co.  v.  MUmine,  9  O.  W. 
R.  829.  14  O.  L.  R.  532.  10  O.  W.  R.  474, 
15  0.  L.  R.  53. 

Actlom  \fj  —  Appointment  of  guardian 
— Infant  Uving  abroad  —  Cause  of  action 
arising  im  Quebec  —  Domtdl  of  deceased 
father  of  infant  —  Evidence  o/.] — 1.  Where 
a  minor,  tlirough  the  agency  of  his  guardian, 
sues  for  damages  for  the  death  of  his  father 
by  the  negligence  of  the  defendants,  they  can- 
not, by  exception  to  the  form,  plead  the 
anility  of  the  guardianship,  because  the 
Bunor  lives  in  a  foreign  country  with  his 
mother,  if  it  is  proved  that,  at  the  time  of 
the  occurrence,  the  father  was  residing  in  the 
dty  of  Montreal,  had  the  intention  of  living 
there  permanently,  and  of  bringing  his  family 
tbere. — 2,  The  declaration  of  the  father  of 
the  minor,  as  to  the  permanence  of  his  domi- 
dl  and  residence,  ought  to  be  accepted.  De 
Samkor  ▼.  Montreal  Rolling  MiOs  Co.,  10 
Qw.  P.  R.  279. 

AetioB  by  —  Appointment  of  guardian 
— FaJMily  —  Emception  to  form  —  Pte<^  to 
SMTitt.) — ^Where  in  an  action  for  damages, 
the  Coort  has  decided,  on  an  exception  to  the 
forai,  that  the  guardianship  of  the  plaintiff 
**M  quahU^  is  valid,  this  question  of  valid- 


ity cannot  again  be  raised  in  pleading  to  the 
merits.  De  Samhor  v.  Montreal  RolHng  MiUa 
Co.,  10  Que.  P.  R.  286. 

Aotioii  by  —  Procedure  —  yeoeseity  for 
tutor  —  Waiver  —  Continuance  of  action 
after  majority  —  Ewception  to  form.}  — 
When  an  action  is  brought  by  a  minor  who 
comes  of  age  pending  suit  and  before  plea 
filed,  the  defendant  cannot  at  the  hearing  on 
the  merits  ask  for  its  dismissal  on  that 
ground.  The  provision  of  law  that  the  ac- 
tions of  minors  are  brought  in  the  name  of 
their  tutors  is  for  the  protection  of  minors, 
who  can  cure  such  a  departure  from  it  by 
continuing  the  suit  after  coming  of  age.  At 
most,  a  defendant  can  take  advantage  of  it 
by  exception  to  the  form ;  it  is  too  late  to  do 
so  after  issue  joined  on  the  merits.  Daoust 
T.  Daoust,  28  Que.  S.  C.  356. 

Aetioa  by  —  Tutor  —  Danutges — Rights 
of  father.l  —  See  Hades  T.  Bdmundson,  21 
C.  L.  T.  444. 

Aotioii  by  aozt  friond  —  Settlement — 
— 8olicitor*s  charges  —  Claim  of  neat  friend 
for  hoard  and  going  security-^— Claims  against 
solicitors  and  newt  friend  —  Payment  into 
Court  —  Tarnation  of  hill  of  costs  —  Claim 
of  neat  friend  to  he  tried  hy  action.  1 — Plain- 
tiff, when  a  minor,  was  injured  while  in  the 
employ  of  defendants.  An  action  was  entered 
on  behalf  of  plaintiff,  by  a  next  friend,  but 
before  trial  a  settlement  was  arranged  where- 
by defendants  paid  to  plaintiff's  solicitors 
$800.  The  solicitors  paid  the  next  friend 
$200  for  his  services  in  boarding  plaintiff  and 
going  security  for  costs,  and  the  solicitors 
retained  $300  for  their  services. — Plaintiff 
brought  another  action,  by  another  next 
friend,  against  his  former  solicitors  and  his 
former  next  friend,  claiming  that  by  the 
agreement  of  settlement  he  was  to  receive  all 
the  money  paid  over  to  his  former  solicitors. 
Pending  decision  in  the  second  action  a  mo- 
tion was  made  before  Meredith,  C..T.C.P., 
"for  an  order  for  direction  herein  or  for 
such  other  order  as  might  soom  just.*'  Mere- 
dith, O.J.C.P.,  suggested  that  the  matter 
should  stand  over  until  plaintiff  came  of  age. 
On  plaintiff  attaining  his  majority  the  mat- 
ter came  on  before  Riddell,  J.: — Held,  that 
the  former  next  friend  should  pay  into  Court 
forthwith  $200  and  interest  and  the  former 
solicitors  should  pay  into  Court  a  further 
sum  of  $200  and  interest  and  deliver  a  bill 
of  costs  to  be  taxed  by  the  local  registrar  at 
Hamilton  to  be  dealt  with  under  s.  40  of  the 
Solicitors  Act.  Money  paid  into  Court  to 
remain  there  for  six  weeks  to  enable  the 
former  next  friend  to  take  action  against 
plaintiff  to  establish  any  claim,  and  if  action 
is  taken,  the  money  to  remain  in  Court  until 
conclusion  of  that  action.  Vano  v.  Can. 
Coloured  Cotton  Mills  Co,  (1910).  16  0.  W. 
R.  110,  21  O.  U  R.  144. 

Action  of  ejeotment  brovsht  by 
guardians  —  Title  of  defendant — License 
of  infant  —  Impugning  title  of  gua^ians — 
Probate  Court  —  Jurisdiction.] — In  an  ac- 
tion of  ejectment  the  plaintiffs  claimed  title 
as  the  guardians  of  infants  appointed  by  the 
Probate  Court.  At  the  time  the  action  was 
brought,  the  infants,  who  were  each  over  14 
years  of  age,  were  living  with  the  defendant, 
who  occupied  the  premises  in  question  with 
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their  consent  and  approval: — Held,  that  the 
defendant  could  not  set  up  as  a  defence  that 
on  equitable  grounds  he  was  entitled  to  pos- 
session for  the  infants,  as  against  the  plain- 
tiffs, and  that  the  plaintiffs  had  no  title,  the 
Brobate  Court  having  acted  without  juris- 
diction in  appointing  them  guardians.  Fur- 
lotte  V.  Lapaint,  3  E.  L.  B.  116,  38  N.  B.  R. 
140. 

AdTancemeat   oa   aoooimt  of  lesaoy 

— Executor.    Re  Currie,  1  O.  W.  R.  9. 

Alloivai&oe  for  edvoatton  —  Advance 
on  property  settled  in  remainder  —  Ability 
of  parents.] — An  infant  entitled  to  an  estate 
in  remainder  will  not  be  allowed,  even  upon 
the  advice  of  a  family  council,  and  with  the 
consent  of  the  executors,  to  borrow  upon  the 
property  to  which  he  is  entited  in  remainder, 
for  the  purpose  of  assisting  in  defraying  the 
expenses  of  his  education,  where  it  appears 
that  the  means  of  those  who  are  bound  by 
law  to  provide  for  his  education,  are  sufficient 
for  that  purpose.  Ex  p.  Barron,  6  Que.  P. 
R.  126. 

Allowance  for  past  naintenanoe  — 

Exceptional  circumstances  —  Order  granted. 
Whitelaw,  Re  (1910),  1  O.  W.  N.  851. 

Appeal  —  Leave  —  FamUy  council  — 
TFi7/  —  Legacy    —    Interim    enjoyment  — 
Seduction.]  —  Although  a  guardian  cannot, 
under  Art.  SOi\,  C.  C,  appeal  from  a  judg- 
ment  until  he   has  been  authorised  by  the 
Judge  or  the  prothonotary  upon  the  advices 
of  the  family  council,  nevertheless,  when  the 
guardian  has  had  his  appeal  ratified  by  the 
family  council  after  it  has  been  brought,  the 
Court  will  permit  him  to  produce  the  auth- 
orisation, but  he  will  have  to  pay  the  costs 
of  his  petition  to  be  allowed  to  do  so.   Clen^ 
ent  V.  Franci/i,  (5  L.  X.  825.  and  Laforce  v. 
Town  of  Soreh  M.  L.  R.  <>  Que.  B.  109,  fol- 
lowed.— In  this  case  the  grandmother  of  the 
infants  had  bequeathed  a  sum  of  money  pay- 
able to  them  at  majority,  and  had  declared 
that  such  sum  should  be  paid  to  the  respon- 
dent,   their   step-father,   and  be  retained   by 
him  until  the  arrival  of  the   time  for  pay- 
ment:— Held,  that  the  fact  that  the  respon- 
dent had  seduced  one  of  the  infants  was  not 
a  reason  for  depriving  him  of  the  enjoyment 
of  the  sum  bequeathed  in  the  interim.  Oreen- 
wood  V.  Dent,  9  Que.  Q.  B.  11. 

Appointment  of  tntor  —  Foreign 
guardian.] — A  new  tutor  will  not  be  ap- 
pointed to  movable  property  in  the  province 
of  Qiiobec  owned  by  an  infant  who  resides 
in  the  province  of  Ontario,  and  who  is  al- 
ready provided  with  a  tutor  or  guardian  ac- 
cording to  the  provisions  of  Ontario  law. 
Ex  p,  Charette,  8  Que.  P.  R.  353. 

Bastard  —  Benefit  of  child.] — Applica- 
tion by  the  mother  of  a  two-year-old  illegi- 
timate child  for  an  order  awarding  the  appli- 
cant the  custody  of  the  child  for  the  purpose 
of  placing  it  in  a  charitable  institution.  The 
child  was  at  the  time  of  the  application  in 
the  custody  of  the  father.  The  mother  was 
admittedly  of  bad  character.  The  father's 
reputation  was  not  good,  but  he  was  now 
marri<^d  to  a  respectable  woman  who  would 
care  for  the  child : — Held,  that  it  was  not 
for  the  child's  interest  to  remove  her  from 
her  present  surroundings,   as   there   was  no 


guarantee  that  the  institution  would  do  more 
than  board  her,  nor  that  it  would  continue 
to  do  even  that  for  any  length  of  time.  In 
re  Bomtilier,  20  C.  L.  T.  47. 

Bond  —  Void  or  voidable  —  Ratifica- 
tion —  Breach  —  Dofnageg  —  Interest.]  — 
To  secure  the  plaintiff  against  loss  by  reason 
of  his  purchase,  upon  the  defendant's  repre- 
sentations, of  o.")  shares  of  company  stock 
at  $10  per  share,  the  defendant  gave  the 
plaintiff  his  bond  in  the  penal  sum  of  $1,100, 
conditioned  to  indemnify  the  plaintiff  against 
any  loss  or  damage  he  might  sustain  in  refer- 
ence to  the  stock,  and  conditioned  also  that 
at  any  time  after  the  date  of  the  bond  the 
defendant  should,  at  the  request  of  the  plain- 
tiff, purchase  from  the  plaintiff  or  find  him  a 
cash  purchaser  for  11  of  the  55  shares  at 
$50  per  share,  less  expenses  of  sale,  not  to 
exceed  ten  per  centum.  The  defendant  was 
an  infant  when  he  executed  the  bond : — 
Held,  that  the  bond  was  not  void  ab  initio; 
that  it  was  only  voidable;  and,  upon  the 
evidence,  that  it  was  adopted  and  ratified  by 
the  defendant  after  he  had  attained  full  age. 
2.  That  the  shares  held  by  the  plaintiff  not 
being  of  any  value,  the  plaintiff's  damage  by 
reason  of  the  breach  of  the  bond  was  $495, 
the  price  of  the  11  shares,  less  ten  per 
centum.  3.  That  the  recovery  was  not 
a  debt  or  liquidated  demand,  and  the 
plaintiff  was  not  entitled  to  interest,  the 
amount  not  having  been  ascertained  until 
judgment.     Beam  v.  Beatty.  22  C.  L.  T.  58, 

3  O.  L.  R.  345,  1  O.  W.  R.  54. 

Bond  —  Void  or  voidable  —  Ratification 
— The  bond  with  a  penalty  of  an  infant  to  in- 
demnify against  loss  or  damage  in  respect  of 
shares  in  a  company  purchased  on  the  faith 
of  representations  made  by  the  infant,  is  void, 
and  not  merely  voidable,  and  cannot  be 
adopted  and  ratified  by  the  obligor  after  he 
has  attained  his  majority.  Judgment  of  Fer- 
guson, J.,  3  O.  L.  R.  345,  22  C.  L.  T.  58. 
reversed.     Beam  v.  Beatty,  22  C.  L,  T.  3S1, 

4  O,  L.  R.  554,  1  O.  W.  R.  616. 

Breaoh    of   promise   of   marriase   — 

Liability  of  father.] — In  an  action  against 
the  father  of  a  minor  daughter,  for  having 
caused  the  minor  to  break  her  promise  to 
marry  the  plaintiff,  the  latter  is  not  entitled 
to  recover  damages  against  the  father,  where 
it  appears  that  it  was  of  her  own  free  will 
that  the  girl  refused  to  carry  out  the  pro- 
posed marriage,  and  that  the  father  did  noth- 
ing to  prevent  such  marriage. — 2.  Damages 
cannot  be  recovered  from  the  father  under 
Art.  1054  of  the  Civil  Code,  for  the  fault  of 
his  child,  unless  such  damages  have  been 
specially  alleged  and  demanded  by  the  action. 
Delage  v.  ^ormandeau,  9  Que.  Q.  B.  93. 

Contract  —  Appointment  of  agent  — 
Void  appointment  incapable  of  ratification — 
Specific  performance  —  Damages.] — ^Action 
by  infant  purchasers  by  their  next  friend  for 
specific  performance  of  an  agreement  to  sell 
land  with  an  alternative  claim  for  damages. 
The  alleged  agreement  was  made  by  the  father 
for  the  infant  plaintiff: — Held,  that  the  ac- 
tion must  fail  as  an  infant  cannot  appoint 
an  agent.  A  void  appointment  cannot  be 
ratified.  Johannsson  v.  Cfudmundsont  10 
W.  L.  R.  254. 

Appeal  from  above  judgment  allowed  11 
W.  L.  R.  176. 
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Contraot  —  BiU  of  wle  —  Purchase  of 
horse — yece99an€9 — Repudiation — Estoppel — 
Costs} — The  defendant  advanced  to  the  plain- 
tiS,  who.  to  his  knowledge,  was  an  infant 
under  the  age  of  21  years,  a  sum  of  money 
to  be  employed  in  the  purchase  of  a  horse, 
taking  as  security  for  the  loan  a  bill  of  sale, 
which  was  properly  executed  and  filed  in  the 
office  d  the  registrar  of  deeds.  The  defend- 
ant, hearing  that  the  plaintiff  was  about  to 
sell  the  horse,  took  possession  under  the  bill 
of  sale  and  sold  to  a  third  party: — Held, 
that  the  plaintiff  was  entitled  to  recover  in 
an  action  for  conversion ;  that  the  repudia- 
timi  of  the  bill  of  sale  by  the  infant  avoided 
it;  and  that  the  defendant  had  no  protection 
mider  it  for  the  act  which  he  committed; 
that  the  ownership  of  a  horse  by  one  in  the 
plaintiff's  circumstances  did  not  come  within 
the  term  *' necessaries ;"  that  the  fact  that 
the  plaintiff  stood  by  and  allowed  the  horse 
to  be  sold  without  objection,  did  not  assist 
the  defendant,  as  an  infant  could  no  more 
estop  himself  by  conduct  of  this  sort  than  he 
could  contract. — The  trial  Judge  having  de- 
prived the  plaintiff  of  costs,  on  the  ground 
that  be  had  sworn  falsely  during  the  course 
of  the  trial,  his  discretion  in  this  particular 
was  not  interfered  with.  Meyers  v.  Black- 
hnrm,  38  X.  S.  R.  50. 

Comtraiet — Made  hy  father  —  Sale  of 
half  hreed  land  serip-^Purchase-money  re- 
ctived  in  part  hy  infant — Repudiation  dur- 
iuff  infancy  —  Conduct  after  majority  not 
shewinff  ratification — Action  for  return  of 
scrip— Failure  to  return  or  offer  to  return 
money  paid—Non-suit.] — The  plaintiff,  being 
a  half-breed  child  of  head  of  family,  be- 
came entitled  to  a  grant  of  240  acres 
of  land,  under  the  provisions  of  the 
Dominion  Ijands  Act.  R.  S.  C.  1906.  c.  56, 
and  In  August.  1901,  when  she  was  under 
18  years  of  age,  received  a  certificate  shew- 
ing that  she  was  so  entitled.  The  father  of 
tiie  plaintiff,  in  her  presence,  on  the  25th 
Xovember.  1901.  when  she  was  still  under 
IS.  sold  the  certificate  or  scrip  to  the  defend- 
ant. The  plaintiff  swore  that  she  objected 
to  the  sale  and  expressed  her  objection 
to  the  defendant,  but  that  her  father  gave 
the  defendant  the  scrip,  and  the  defendant 
paid  Use  father  money  therefor: — Held,  upon 
the  evidence,  that  the  plaintiff  was  a  willing 
party  to  the  sale,  and  received  the  benefit 
of  at  least  a  portion  of  the  money  paid  by 
the  defendant:  and  the  defendant  became 
lawfoUy  entitled  to  the  possession  of  the 
scrip. — The  plaintiff  was,  however,  an  infant 
onder  the  age  of  18,  and  any  dealing  with 
her  scrip  could,  on  her  attaining  her  ma- 
jority, be  repudiated.  Biven  if  over  the  age 
of  18  and  under  21,  she  could  not  dispose  of 
her  interest  without  having  been  examined 
as  provided  hy  s.  16  of  the  Half  Breeds  Act 
— The  plaintiff  attained  full  age  on  the  8th 
Novonber,  1906,  and  did  not  make  demand 
for  the  scrip  till  the  6th  January,  1908; 
this  action  for  the  return  of  the  scrip  was 
begun  on  the  8th  April,  IWiSi—Held,  upon 
the  evidence,  that  the  plaintiff  repudiated 
during  lier  infancy,  and  had  done  nothing 
since  her  majority  to  avoid  her  previous 
avoidance:  bat  she  was  not  entitled  to  re- 
cover in  this  action,  because,  having  received 
the  greater  portion  of  the  purchase-price, 
she  had  not  returned  it  or  offered  to  do  so; 
and  the  plaintiff  was  nonsuited — ^the  judg- 


ment not  to  have  the  same  effect  as  a  judg- 
ment upon  the  merits  for  the  defendant. 
Phillips  V.  Sutherland  (1910),  15  W.  L.  R. 
594.  Man.  L.  R. 

Contraot  —  Sale  of  goods  —  Repudia- 
tion— Ratification.]  —  When  an  infant  has, 
during  his  minority,  expressly  repudiated  a 
contract  for  the  purchase  of  goods,  and  aban- 
doned possession,  and  there  is  no  clear  evi- 
dence of  subsequent  ratification  after  attain- 
ing majority: — Held,  reversing  the  judgment 
of  Scott,  J.,  1  Alta.  L.  R.  11,  7  W.  L.  R. 
190,  that  the  contract  is  not  binding;  and 
the  seller  can  recover  neither  the  price  nor 
the  value  of  the  goods.  Louden  Manufactur- 
ing Co.  v.  MUmine,  10  O.  W.  R.  474,  15  O.  L. 
R.  531,  distinguished.  Great  West  Implement 
Co.  V.  Grams,  1  Alta.  L:  R.  411,  8  W.  L.  R. 
160. 

Contraot  —  Services  —  Desertion  of  em- 
ployment —  Conviction  —  Certiorari — Injury 
to  infant  hy  lack  of  advice  when  contract- 
ing.]— ^An  infant  may  make  a  formal  con- 
tract for  his  services  without  being  repre- 
sented by  a  guardian,  or  by  his  father  or 
mother,  and  is  entitled  to  relief  in  such  case 
only  upon  the  ground  of  prejudice.  A  demand 
by  the  infant  for  certiorari  to  remove  his  con- 
viction for  deserting  his  employment  will  be 
dismissed  unless  it  is  alleged  and  proved  that 
the  infant  was  injured  or  prejudiced  in  mak- 
ing the  contract  with  his  employers  by  the 
want  of  proper  assistance.  Verrier  v.  Mul- 
vena,  7  Que.  P.  R.  414. 

Coatvaet  to  pa,j  for  maintenaiioe  of 

illegitimate  child  —  Representation  of  infant 
that  he  teas  of  full  age  —  Repudiation  on 
ground  of  infancy — Equitable  relief — Estop- 
pel.]— Action  by  mother  of  illegitimate  child 
to  recover  moneys  which  defendant,  its  father, 
covenanted  to  pay.  Owing  to  defendant  re- 
presenting that  he  was  over  21  years  of  age 
and  signing  an  agreement  to  support  the  child 
an  affidavit  of  affiliation  was  not  filed :  — 
Held,  that  plaintiff  cannot  recover,  defendant 
being  an  infant.  No  equitable  relief  or  estop- 
pel can  be  set  up  by  plaintiff.  Jewell  v. 
Broad  (1909),  14  O.  W.  R.  269,  19  O.  L.  R. 
1 ;  affirmed  14  O.  W.  R.  1272. 

Curator  —  Appointment  —  Family  coun- 
cil.]— ^Where  a  family  council  has  been  duly 
summoned,  to  advise  as  to  the  appointment 
of  a  curator  to  an  emancipated  minor,  to 
assist  her  in  a  suit  about  to  be  instituted 
against  her,  and  the  council  refuses  to  tender 
any  advice  to  the  Judge  as  to  the  appoint- 
ment, the  Court  is  bound  to  appoint  a  cura- 
tor, notwithstanding  the  absence  of  such  ad- 
vice. Ew  p.  Wood,  24  Que.  S.  C.  277,  6  Que. 
P.  R.  70. 

Cnstodj  —  Adoption  —  Rights  of  parent 
— i2.  fif.  O.  1897,  c.  259,  s.  12—  *  Abandoned  " 
— "  Deserted  "  —  Payment  for  maintenance.] 
— The  law  of  this  province  knows  nothing  of 
adoption ;  and  an  agreement  by  parents  to  de- 
prive themselves  of  the  custody  of  their  child 
is  not  legally  binding  upon  them. — By  R.  S. 
O.  1897,  c.  250,  6.  12,  where  the  parent  of  any 
child  applies  to  the  Court  for  an  order  for 
the  production  of  the  child,  and  the  Court 
is  of  opinion  that  the  parent  has  aban- 
doned or  deserted  the  child,  or  that  he  has 
otherwise    so    conducted     himself     that     the 
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Goart  Bhoald  refose  to  enforce  his  right  to 
the  custody  of  the  child,  the  Ck>urt  may, 
in  its  discretion,  decline  to  make  the  order. 
—Held,  that  "abandoned"  and  "deserted" 
inyolve  a  wilful  omission  to  take  chai^  of 
the  child,  or  some  mode  of  dealing  with  it 
calculated  to  leave  it  without  proper  care; 
and  leaving  a  child  with  those  who  had  con- 
tracted to  take  proper  care  of  it  could  not  be 
called  "  abandonment "  or  "  desertion,"  nor 
could  the  subsequent  act  of  giving  up  all 
claim  to  the  child. — Therefore,  where  the  par^ 
ents  of  an  infant  placed  her  in  charge  of  a 
stranger,  agreeing  to  pay  for  her  mainten- 
ance, and  afterwards  signed  an  agreement  to 
give  up  all  claim  to  the  child,  an  order  was 
made,  upon  the  father's  application  for  de- 
livery of  the  child  to  him,  upon  an  undertak- 
ing to  pay  to  the  person  who  had  assumed  to 
adopt  the  child  the  expenses  incurred  by 
that  person :  R.  S.  0. 1897,  c.  259,  s.  12  (2). 
Re  Daws,  18  O.  L.  R,  384,  13  O.  W.  R.  989. 

Custody  —  Application  of  father  against 
stranger  —  Return  to  haheas  corima — Agree- 
ment for  adoption — Alleged  criminal  miscon- 
duct of  father — Moral  rehabilitation.  Re 
Oray  (Sask.),  6  W.  L.  R.  374.  674. 

Custody  —  B.  C.  Children*8  Protection 
Act,  1901 — Charitahle  institution — Religious 
persuasion  —  Haheas  corpus.'\ — A  magistrate 
made  an  order  under  the  above  Act  directing 
that  the  child  in  question  should  be  placed 
with  an  undenominational  society  in  Vancou- 
ver. Further  evidence  having  been  given  be- 
fore him,  he  made  a  second  order  committing 
the  child  to  the  care  of  the  applicants,  a 
Roman  Catholic  society  who,  upon  refusal  of 
the  first  mentioned  society  to  deliver  up  the 
child,  applied  for  a  haheas  corpus:  —  Held, 
that  the  magistrate  had  power  to  make  the 
second  order  which  is  merely  supplementary, 
and  under  the  circumstances  the  applicants 
are  entitled  to  the  child.  Re  Howard,  11  W. 
L.  R.  367. 

Custody  —  Children's  Aid  Society  — 
Foster  parent  —  Magistrate's  order  trans- 
ferring custody  to  another  society — Failure 
to  notify  foster  parent  —  Subsequent  pro- 
ceedings based  on  order  —  Hajbeas  corpus — 
Children's  Protection  Act,  ss.  7  (J).  39.]— 
Pursuant  to  an  order  made  by  a  police  magis- 
trate, under  the  authority  of  the  Children's 
Protection  Act  of  British  Columbia,  an  in- 
fant was  committed  to  the  custody  of  the 
Children's  Aid  Society  of  Vancouver,  and  a 
few  months  later  was  placed  by  that  society 
with  P.  as  her  foster  parent,  pursuant  to 
s.  7  (1)  of  the  Act.  More  than  a  year 
afterwards  another  society,  upon  notice  to 
the  Children's  Aid  Society  of  Vancouver,  but 
without  notice  to  P.,  applied  to  the  same 
magistrate  and  obtained  an  order  for  delivery 
of  the  custody  of  the  child  to  that  society, 
under  s.  39  of  the  Act,  upon  the  ground  that 
the  child  was  of  a  different  religion  from  that 
of  the  first  society.  Upon  that  application 
it  transpired  that  the  child  had  been  placed 
in  a  foster  home,  but  an  oflScer  of  the  first 
society,  who  appeared  before  the  magistrate, 
refused  to  state  where  the  child  was.  The 
second  society  ascertained  later  that  she  was 
with  P-,  and  obtained  an  order  for  a  writ 
of  habeas  corpus  directed  to  P.,  and  issued 
and  served  the  writ.  P.  made  a  return  to 
the  writ,  produced  the  child,  and  moved  to 


set  aside  the  order  and  the  writ: — HM,  that 
the  order  and  writ,  being  in  aid  of  the  order 
awarding  the  custody  to  the  second  society, 
were  improvidently  issued,  because  that  order 
was  made  without  notice  to  P. — The  order 
involved  civil  consequences  of  a  serious  kind 
to  P.;  and,  although  the  first  society  were, 
when  the  order  was  made,  the  legal  guar^ 
dians  of  the  child,  they  could  not  waive  or 
deprive  him  of  his  right  to  be  heard. — 
Semble,  that  under  s.  7  of  the  Act  the  elfect 
of  the  contract  of  forisfamUiation  was  to 
divest  the  society  of  any  authority  to  inter- 
fere with  P.'s  rights  in  reference  to  the  child, 
unless,  in  their  opinion,  the  welfare  of  the 
child  demanded  that  it  should  be  withdrawn 
from  his  custody. — ^The  order  for  the  issue 
of  the  writ  and  the  writ  were  set  aside,  and 
the  child  returned  to  the  custody  of  P.  Re 
PUkington  (1910),  15  W.  L.  R.  144. 

Custody  —  Dispute  between  parenta  — 
Welfare  of  child  of  tender  years  —  Petition 
—  R.  S.  O.  1897  c.  168,  s.  1  —  Custody 
awarded  to  mother  —  Periodical  access  of 
father.    Re  Keys,  12  O.  W.  R,  160,  269. 

Custody.] — Father  contracting  himaolf 
out  of  rights  of  custody  of  the  children  of 
the  marriage.  Such  agreements  are  against 
the  policy  of  the  law  and  will  not  be  enforced. 
Barrett  V.  Barrett  (1906),  6  Terr.  L.  R.  274. 

Custody  —  OuardiOinship  —  Family  ar- 
rangement  —  Public  policy,]  —  Where  a 
widow,  whose  husband  left  no  estate,  agrees 
to  give  up  her  natural  right  of  ^ardianship 
over  her  daughter  and  transfer  the  same  to 
the  latter's  grandfather,  who,  on  his  part, 
agrees  to  educate  her,  provide  for  her  after- 
wards, and  allow  as  full  intercourse  as  pos- 
sible between  her  and  her  mother,  the  tact 
that  the  arrangement  includes  an  allowance 
to  the  mother  for  her  maintenance  does  not 
necessarily  make  it  void  as  against  public 
policy;  Idington  and  Duff,  JJ.,  dissenting. — 
Judgment  of  the  Supreme  Court  of  Nova 
Scotia,  2  E.  L.  R.  207,  affirmed.  Chisholm 
V.  Chisholm,  40  S.  C.  R.  115,  5  E.  L.  R.  71. 

Custody  —  Habeas  corpus  —  AppUoation^ 
by  marriea  woman  living  abroad — Necessity 
for  authorisa.tion  by  husband.] — ^The  writ  of 
habeas  corpus,  in  a  civil  matter,  in  this  case 
the  custody  and  guardianship  of  an  infant, 
can  only  he  issued  when  the  infant  is  de- 
prived of  its  liberty. — A  married  woman,  un- 
der the  dominion  of  her  husband,  living  in  a 
foreign  country,  in  the  absence  of  proof  of 
the  law  of  the  state  where  she  lives,  must  be 
authorised  by  her  husband;  if  she  is  not, 
she  will  not  be  heard  in  Court,  and  proceed- 
ings instituted  by  her  will  be  set  aside;  the 
presumption  being  that  she  must  be  author- 
ised to  appear  before  the  Court.  Oarcin  y. 
Croteau,  27  Que.  S.  C.  198. 

Custody  —  Habeas  corpus  —  Dispute 
between  parents.] — ^The  interest  of  an  infant 
of  tender  years  must  be  the  sole  guide  to 
the  Judge  in  awarding  the  custody  of  the 
infant  on  habeas  corpus. — In  this  case  the 
father  was  sued  for  a  separation  by  his  wife 
on  account  of  ill-treatment,  and  the  child  was 
only  17  months  old.  The  custody  was  given 
to  the  mother.  Leduc  v.  Beauchamp,  7  Que. 
P.  R.  441. 
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0wMl7  —  HsfteM  corpus  —  Foreign 
iomieU  of  opplicani  —  Decree  of  foreign 
Cemt] — Ib  the  case  of  a  minor  of  tender 
yeu%  onaathorised  removal  from  legal  cus- 
tody is  e^iaiYalent  to  confinement  and  re- 
ititint  The  Gonrts  will  entertain  a  petition 
for  kekcM  corpue  fay  a  non-domiciled  peivon 
aftinst  persons  detaining  his  child  within  the 
jizifldictioB,  where  by  the  decree  of  a  foreign 
Goort  of  competent  jnrisdiction  the  guar- 
diuidup  and  possession  of  the  child  have 
been  given  to  the  petitioner,  and  the  Court 
ii  otberviae  satisfied  that  the  measure  is  for 
the  fotiire  welfare  of  the  child.  In  re  Lor- 
aiff  T.  LofMff,  7  Que.  P.  R.  186. 

Cwtody  —  Habeas  corpus  —  Interests 
•/  ofttU  —  Choice  of  home.} — ^The  interests 
of  an  infant  of  tender  years  should  be  the 
only  guide  to  a  Judge  in  passing  upon  the 
question  of  custody  on  a  habeas  corpus,  and 
it  is  Dot  nece68a]7  to  allege  in  the  petition 
the  choice  of  the  infant  as  to  a  home.  Bleau 
▼.  Petit,  6  Que.  P.  B.  353. 

Cvstodj  —  Habeas  corpus  —  Removal 
/ro»  legal  custody  —  Interest  of  child  — 
Ri^ts  of  parents  living  apart,] — ^The  un- 
iQthorised  removal  of  a  minor  of  tender  years 
fnoi  legal  custody  is  equivalent  to  confine- 
»q>t  and  restraint  of  liberty,  and  habeas 
^sTput  will  lie  to  restore  it  to  its  proper 
smdians. — A  girl  of  9  years  of  age  is  too 
jwrag  to  exercise  a  controlling  right  of 
*oioe  between  her  father  and  mother,  who 
Off  apart,  and  it  lies  within  the  discretion 
«  the  Jodge  to  hand  her  over  to  whichever 
of  Che  parents  he  thinks  best  in  her  interest, 
wrwj  V.  Larenr,  28  Que.  S.  C.  330. 

C'^atody  —  Habeas  corpus  —  Restraint 
•■  Ubsrtf  —  Coats,] — A  habeas  corpus  will 
sot  be  granted  to  a  mother  who  claims  an 
la^aot  who  has  arrived  at  years  of  discre- 
M,  and  who  is  in  no  wise  constrained  in 
J^Hberty-  If  the  respondent,  upon  such  a 
»«*flM  eorpus,  claims  the  right  to  keep  the 
TOnt.  and  thus  gives  ground  for  believing 
tyt  the  latter  is  deprived  of  her  liberty,  the 
West  corpus  will  he  quashed  but  without 
«««.  Pickering  v.  Caloran,  7  Que.  P.  R. 
SOL 

Cvstsdy  —  Issue  between  parents  — 
Welfare  of  child  —  Custody  awarded  to 
JP^P  —  Terms  —  Access  of  father  — 
y»*s  —  Direction  for  sealing  up  of  papers. 
«e  Argles,  10  O.  W.  R.  801. 

Otttody— Ortfer  under  CMldren*s  Protec- 
te  Act  —  AppUoation  by  parent  for  cus- 
{•^•1 — Where  an  order  was  regularly  made 
qrs  police  magistrate,  under  the  Children's 
rvMection  Act,  for  the  delivery  of  an  in- 
^  mto  the  custody  of  the  Children's  Aid 
Society  of  Winnipeg,  and,  pursuant  thereto, 
<be  society  assumed  the  custody  of  the  child 
*&d  SQbsequently  delivered  the  child  into  the 
^^Mly  of  persons   who  gave   the  child   a 

footer  home,"  as  authorised  by  s.  5  of  the 
^  Older  a  written  agreement  made  as  pro- 
^M  therein: — Held,  that  the  society  was 
^  Icgtl  guardian  of  the  child,  and,  so  long 
^  the  Older  remained  in  force,  it  was  an 
y^  to  an  application  by  the  parent  to 
*"<>ui  the  custody  of  the  diild;  and,  upon 
>iNh  aa  application,  the  validity  of  the  order 
«>dl  Bot  be  Questioned.  Re  PhOp  (1910), 
«^.UR.685,         Man.  L.R. 


Custody  —  Parent's  agreement  to  re- 
linquish custody  —  Agreement  in  considera- 
tion thereof  to  pay  annual  allowance  not 
enforceable.  Chisholm  v.  Chisholm,  2  E.  Li. 
R.  207. 

Custody  —  Paternal  rights  —  Agreement 
to  surrender  —  Restoration  to  father.] — An 
agreement  to  surrender  his  paternal  rights 
cannot  bind  or  relieve  a  father. — The  Queen 
V.  Bamardo,  23  Que.  B.  D.  305,  followed. — 
Upon  an  application  by  a  father  for  the 
custody  of  his  infant  son,  11  years  of  age, 
nothing  was  alleged  against,  the  applicant 
beyond  the  fact  that  his  circumstances,  with- 
out fault  on  his  part,  had  caused  a  separa- 
tion between  the  boy  and  himself;  and  an 
order  was  made  for  the  restoration  of  the 
boy  to  the  father  by  those  who  had  the  cus- 
tody during  the  separation.  Re  Porter 
(1910),  15  W.  L.  R.  228. 

Cnstody  —  Petition  of  parents — Dismis- 
sal —  Special  circumstances  —  Direction  for 
sealing  up  papers.  Re  Pinkneg,  1  O.  W.  R. 
094,  715,  2  O.  W.  R.  141. 

Custody  —  Preference  —  Habeas  corpus 
— Rights  of  father,] — Where  an  intelligent 
child  of  7  years  declares  a  preference  for 
living  with  its  grandfather,  the  father  can- 
not obtain  the  custody  by  means  of  a  writ 
of  habeas  corpus.  Rousseau  v.  Lapointe, 
8  Que.  P.  R.  43. 

Custody  —  Right  of  father  —  Agreement 
with  relative  —  Costs.  Re  Ogle,  2  O.  W.  R. 
954. 

Custody  —  Right  of  father  —  Agreement 
with  relative  —  Interests  of  child — Habeas 
corpus  —  Application — Costs.  Re  Comyn, 
2  O.  W.  R.  1156. 

Custody  —  Rights  of  father  —  Fitness 
— Religious  faith— Temporal  welfare  of  child 
— Abandonment.] — Upon  an  application  by 
the  father  of  a  girl  of  11  years  for  an  order 
against  the  maternal  grandmother  for  de- 
livery of  custody,  it  was  shewn  that  the 
mother  of  the  child  was  dead,  that  the  child 
had  lived  with  the  grandmother  since  she 
was  3  years  old,  and  had  been  brought  up 
as  a  Protestant,  while  the  father  had  become 
a  Roman  Catholic  and  desired  to  educate  the 
child  in  that  faith : — Held,  upon  the  evidence^ 
that  the  applicant  was  not  an  unfit  person 
to  have  the  custody  of  his  daughter;  that 
there  was  no  agreement  that  the  child  should 
remain  with  the  grandmother  always  or  un- 
til her  death,  and  the  father  had  not  aban- 
doned his  parental  rights;  that  the  child 
herself  had  no  serious  religious  convictions; 
that  she  would  have  a  better  home  and  a 
better  education  in  her  father's  house  thap 
with  her  grandmother;  that  it  would  be  for 
her  advantage  to  be  brought  up  in  the  same 
home  with  her  only  brother;  and  that  no 
case  had  been  made  out  which  would  justify 
a  refusal  to  give  effect  to  the  father's  right 
to  the  custody  of  his  child. — While  the  wel- 
fare of  the  infant  is  in  one  sense  paramount, 
the  paternal  right  to  custody  and  control  is 
supreme,  unless  a  very  extreme  case  can  be 
made  out  shewing  that  it  is  imperative  for 
the  protection  of  the  child  that  the  Court 
should  interfere  with  that  right. — The  reluc- 
tance of  the  Court  to  separate  brothers  and 
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sisters  is  very  great. — It  is  the  duty  of  the 
Court  to  enforce  the  wishes  of  the  father  as 
to  the  religious  education  of  his  children,  un- 
less there  is  strong  reason  for  disregarding 
them.  The  Court  has  jurisdiction  to  inter- 
fere, even  against  the  father's  wishes,  to 
prevent  the  religious  convictions  of  his  child 
being  interfered  with;  but  the  circumstances 
must  be  such  as  to  satisfy  the  Court  that 
there  has  been  an  abandonment  or  abdica- 
tion of  the  paternal  right,  or  at  least  that 
the  training  of  the  child  has  imbued  it  with 
such  deep  religious  convictions  that  to  dis- 
turb them  would  be  clearly  dangerous  to  its 
moral  welfare. — The  Children's  Protection 
Act,  R.  S.  O.  1897  c.  259,  has  no  applica- 
tion to  the  case  of  a  child  situated  as  this 
one  was.  Order  of  Anglin.  J.,  affirmed.  Re 
Faulds,  12  O.  L.  R.  24,-),  7  O.  W.  R.  759, 
867. 

Cnstody  —  Rights  of  father  —  Habeas 
corpus.] — ^A  writ  of  habeas  corpus  will  not 
be  maintained  to  permit  a  father,  being  with- 
out means,  to  get  back  his  daughter,  14  years 
of  age,  who  is  living  with  her  grandfather, 
and  desires  to  continue  to  live  with  him. 
Robert  V.  rSronneau,  5  Que.  P.  R.  426. 

Custodj  —  Rights  of  parent  —  Aban- 
donment —  Welfare  of  children  —  Foris- 
familiation  —  Discretion  of  Court.  —  Re 
Longajcer  (1908),  12  O.  W.  R.  1193; 
affirmed.   (1909),  14  O.  W.  R,  321. 

Custody  of  —  Father  or  mother.  Re 
8mith,  1  O.  W.  R.  55. 

Custody  of  —  Father  or  mother — ^Action 
for  alimony  —  Access  by  father.  Re  CHbson^ 
1  O.  W.  R.  58. 

Custody  of  —  Parent — Other  relatives — 
Evidence.     Re  Gillem,  1  O.  W.  R,  37. 

Custody  of  illegitimate  ohild — Rights 
of  mother  —  Judicial  discretion  —  Aban- 
donment of  child  —  Agreement.] — Applica- 
tion by  the  mother  for  the  custody  of  an  ille- 
gitimate child,  a  boy  of  12  years  of  age.  The 
mother,  who  was  only  17  when  the  child  was 
born,  was  unable  to  support  him,  and  ar- 
ranged with  S.  to  take  the  child,  and  he  had 
been  with  S.  ever  since.  At  the  time  she 
gave  the  child  to  S.  she  executed  a  docu- 
ment which  set  forth  that  she  *'doth  hereby 
give,  grant,  release,  and  abandon  unto  the 
said  party  of  the  second  part  forever  her 
said  male  child  and  all  her  right  and  title 
as  the  mother  of  the  said  child  to  the  cus- 
tody, control,  and  possession  of  said  child 
from  henceforth."  S.  on  his  part  agreed  that 
he  would  maintain,  care  for,  and  educate  the 
child : — Heldf  that  the  application  should  be 
refused.  The  interest  of  the  child  would  be 
better  served  by  leaving  him  with  S.  than 
b^  handing  him  over  to  his  mother.  The 
right  of  the  mother  to  the  custody  of  the 
child  cannot  be  regarded  as  an  absolute  one, 
and  the  Court  has  the  full  authority  to  con- 
sider the  best  interests  of  the  child:  Regina 
V.  Nash,  10  Que.  B.  D.  454;  Barnardo  v. 
McHugh,  [1891]  A.  C.  tiSS.  The  agreement 
the  mother  made  with  S.  to  take  over  the 
child  to  him  was  not  one  that  could  be 
legally  enforced  against  her,  even  if  she  had 
been  of  age  when  she  executed  it:  Andrews 
V.  Salt,  L.  R.  8  Ch.  622,  Re  Slater,  23 
C.  L.  T.  337.  14  Man.  L.  R.  523. 


DeToltttioa  of  Estates  Aot  —  Applica- 
tion to  dispense  tcith  payment  into  Court.] 
— Testator  by  his  will  bequeathed  $5,000  to 
his  executors  for  maintenance  of  his  grand- 
daughter, any  balance  to  be  paid  her  at 
twenty-one.  His  lands  were  sold  to  pay 
debts,  leaving  a  balance  of  $2,000  to  joint 
account  of  executors  and  official  guardian. 
Executors  applied  to  dispense  wnth  payment 
into  Court.  No  order  made,  money  being 
now  practically  in  hands  of  official  guardian. 
Re  White,  Re  McOrady,  12  O.  W.  R,  1161. 

Emaneipation  —  Family  council.]  — 
When  it  does  not  appear  that  the  emancipa- 
tion of  a  minor  for  the  present  would  be  of 
any  practical  benefit  to  him,  such  emancipa- 
tion, granted  by  a  family  council  out  of 
Court,  will  be  set  aside.  Ex.  p.  Desy,  8 
Que.  P.  R.  347. 

Ezamination  for  diseovery  —  Discre- 
tion of  eraminer  —  Capadty  of  infant.] — 
An  infant  suing  by  a  next  friend  may  in  the 
absence  of  special  incapacity,  be  examined 
for  discovery.  Arnold  v.  Playter,  14  P.  U. 
399,  approved.  An  order  for  the  examina- 
tion of  an  infant  for  discovery  should  not 
give  to  the  examiner  a  discretion  to  deter- 
mine the  capacity  of  the  infant;  the  proper 
manner  of  raising  any  question  as  to  the 
capacity  of  the  infant  is  by  motion  to  Bet 
aside  the  appointment,  or,  if  there  is  no 
time  for  that,  then  upon  the  motion  to  com- 
mit for  non-attendance,  so  that  the  question 
of  capacity  may  be  considered  bv  the  Court 
itself.  Fleet  v.  Coulter,  23  C.  L.  T.  43,  4 
O.  L.  R.  714.  1  O.  W.  R,  775. 

Filiation  order  —  Imprisonment  for 
failure  to  obey  —  Form  of  commitment  — 
Ambiguity.     Rex  v.  Duff,  1  E.  L.  R.  320. 

Fniid  —  Payment  into  Court  —  Trustee 
— Discretion.] — ^The  defendant,  having  in  her 
hands  a  fund  to  the  benefit  of  which  the 
plaintiff,  an  infant,  was  entitled,  asserted 
that,  by  the  terms  of  the  trust  upon  which 
she  held  it,  she  had  a  discretion  as  to  the 
application  of  it  for  the  benefit  of  the  plain- 
tiff. She  nevertheless  paid  the  money  into 
a  bank  to  her  own  credit  as  trustee  for  the 
plaintiff,  and  agreed  that  she  would  not  use 
it  except  for  his  benefit,  and  would  pay  it  to 
him  at  majority : — Held,  that  the  defendant 
was  a  mere  trustee  for  the  plaintiff  without 
the  discretion  which  she  contended  for;  and 
a  summary  order,  made  before  delivery  of 
statement  of  claim  in  an  action  to  recover 
the  fund  and  for  an  injunction,  requiring 
the  defendant  to  pay  the  fund  into  Court, 
and  thereupon  perpetually  staying  the  action, 
was  affirmed.  In  re  Humphries,  Mortimer 
V.  HumphHes,  18  P.  R.  289,  18  C.  L.  T. 
382,  approved.  Whitetcood  v.  Whitetcood, 
20  C.  L.  T.  254,  19  P.  R.  183. 

Gift   of   property   sahject  to  oharse 

— Tutor  of  infants  —  Retrocession  of  donor 
— Hypothecation  —  Invalidity  —  Rights  of 
creditor.] — R.  gave  his  property  to  his  son 
on  condition  that  he  would  pay  the  donor*8 
then  existing  debts.  The  donee  died  shortly 
afterwards,  leaving  a  widow  and  two  chil- 
dren (minors).  The  widow  and  children 
went  to  the  United  States  to  live.  A  tutor 
ad  hoc  was  appointed  to  the  children,  and  he 
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rvtroceded  the  property  to  the  donor,  who 
borrowed  $500  from  the  plaintiff,  hypothe- 
catinf  the  property  as  security.  The  widow 
of  the  donee  remarried,  and  she  and  her 
bnsband  took  possession  of  the  property  as 
(iirors  of  the  children.  The  donor  subse* 
qaently  died,  and  the  plaintiff  sued  the 
doii€e*s  children  as  represented  by  their  tu- 
tors, to  recover  the  ^500  with  interest: — 
HHd,  that  the  retrocession  of  the  property 
of  the  minors  to  the  donor  and  its  hypothe- 
cation by  him  were  illegal.  2.  The  donee's 
minor  children  were  not  liable  to  the  plain- 
tiff for  the  repayment  of  his  loan  to  *  the 
dooor.  3.  The  payment  of  the  $500  to  the 
donor  did  not  enrich  the  minors,  but  simply 
operated  a  change  in  their  creditor.  4.  The 
plaintiff^s  remedy  was  an  action  against  the 
representatives  of  the  donor,  and  an  attach- 
ment in  the  hands  of  the  defendants,  as  the 
tutors  of  the  children,  of  what  they  mi^ht 
owe  to  the  donor,  who  paid  debts  for  which 
tbey  were  liable.  Beaumont  v.  Lamonde,  23 
Qoe.  S.  C  129. 


—  Appointment  of  —  Property 

—Person.] — A  tutor  aua  hiens  is  similar  to 
a  tutor  ud  hoc,  and  cannot  be  appointed  un- 
less there  is  a  tutor  to  the  person  of  the 
infant.    CvUen  v.  Daly,  9  Que.  P.  R.  403. 

Gwurdian  —  Family  council  —  Domicil 
—Territorial  jurisdiction  of  Superior  Court 
—Re4iffn4ifion  —  Discharge  —  Procedure — 
Action  —  Pe*»lion.]— The  domicil  of  the 
rudianship  being  considered  as  unchange- 
able during  the  whole  course  of  the  guar- 
dianship, a  meeting  of  the  family  council  to 
•ettle  certain  differences  between  the  guar- 
dian and  the  infants  must  be  held  in  the 
dinrict  where  the  guardianship  was  created, 
umI  not  in  the  district  in  which  the  guardian 
Kjw- — 2.  The  guardian  having  entered  on 
Us  office  cannot  voluntarily  and  upon  his 
own  initiative  resign  by  offering  to  do  so 
before  the  family  council,  even  if  the  coun- 
cil if  of  opinion  that  another  member  of  the 
family  is  better  qualified  to  fulfil  the  duties 
of  the  goaidianship. — S.  A  guardian  having 
«otered  on  bis  office  may  demand  his  dis- 
^T%B  by  means  of  a  simple  petition.^-4. 
A  demand  for  revocation  of  the  guardian- 
ship must  be  made  by  action  and  not  by 
petition.  Auhin  v.  St.  Onge,  10  Que.  P.  R. 
13. 


—  Infant  residing  abroad  — 
Property  in  Quehec  —  ilcfton  against  in- 
fsmt  —  Service  of  process  —  Pro-tutor  — 
Pefifion  to  set  aside  appointment.}  —  A 
tator  may  be  appointed  for  minors  domiciled 
in  the  province  of  Ontario  by  a  proceeding 
tik»Ti  in  the  province  of  Quebec,  if  they 
have  properly  in  the  latter  province. — A  guar- 
4ianfihip  of  property  or  special  guardianship 
^1  not  be  created  simply  for  the  purpose 
•if  vtiing  a  minor,  when  there  is  already  a 
'vQtor  appointed,  seeing  that  it  is  always 
opon  the  tutor,  properly  speaking,  and  not 
upon  the  pro-tutor,  that  process  in  the  action 
mw  be  served.— One  who  has  been  thus  ap- 
pointed guardian  of  the  property  of  infants 
Bmy  refuse  to  accept  the  office  and  apply 
to  set  aside  the  proceedings  by  a  simple 
Potion,  without  recourse  to  an  appeal. 
B^mckcr  V.  Boucher,  34  Que.  S.  C.  215,  9 
One.  P.  R.  296. 


Guardian  —  Married  icoman.] — A  mar- 
ried woman  will  not  be  appointed  sole  guar- 
dian of  the  person  and  estate  of  an  infant. 
Re  Freeze,  26  C.  L.  T.  385,  3  N.  B.  Eq.  172. 

Guardian  —  Parent  —  Forisfamiliation 
— Interest  of  infant,] — The  guardianship  of 
an  infant  of  8  years  of  age  will  be  awarded 
to  his  father,  where  he  is  a  sober  man, 
has  employment,  and  is  capable  of  bringing 
up  the  child  well;  and  this  even  when  the 
father  has  previously  abandoned  the  guar- 
dianship to  a  third  person,  who  is  a  drunk- 
ard, a  quarreller,  and  leading  a  scandalous 
life.     Proulx  v.  Proulx,  10  Que.  P.  R.  131. 

Guardian  —  Petition  to  obtain  posses- 
sion of  the  effects  —  Opposition  not  yet  de- 
cided —  C.  P.  e2^,] — The  guardian  is  not 
obliged  to  represent  the  effects  seized  during 
the  time  an  opposition  is  still  undecided,  and 
a  petition  on  his  part  to  obtain  possession 
of  the  effects  will  not  be  granted.  Laverdure 
V.  Guertin   (1910),  11  Que.  P.  R,  293. 

Guardian  —  Removal  —  Grounds,] — If 
on  any  ground,  a  tutor  can  be  deprived,  even 
temporarily,  of  the  guardianship  of  his  wards, 
it  will  only  be  for  grave  reasons.  Fitz 
Allan  V.  Reiutord,  5  Que.  P.  R.  387. 

Gnardian  —  Removal.] — It  is  a  ground 
for  the  removal  of  the  guardian  of  the  per- 
sons of  infant  children  that  he  has  removed 
out  of  the  jurisdiction  of  the  Court.  In  re 
Lawton  Infa/its,  3  N.  B.  Eq.  279,  1  E.  L. 
R.  201. 

Gnardian  —  Removal  —  Sttperior  Court 
— Territorial  jurisdiction  —  Domicil  of  guar- 
dian.]— Where  the  tutor  of  an  infant  has 
his  domicil  in  a  district  different  from  that 
in  which  the  ward  resides  with  his  mother, 
she  being  invested  with  the  parental  authority 
over  the  infant  and  having  re-married,  the 
Court  of  the  district  in  which  the  tutor  re- 
sides is  competent  to  appoint  a  tutor  in  his 
place,  he  having  reached  the  age  of  70  years : 
Art.  274,  C.  C.  Lacase  v.  Hardy,  34  Que. 
S.  C.  247. 

Gnardianship  —  Administration  by  the 
guardian  —  Inability  of  the  guardian  to  take 
his  tcard's  goods  at  a  rental.] — The  law  for- 
bidding a  guardian  from  buying  or  taking 
his  ward's  goods  at  a  rental  is  absolute. 
Hence  the  appointment  of  a  guardian  **  ad 
hoc "  on  the  advice  of  the  head  of  the 
family  and  his  acceptation  by  the  prothono- 
taire  to  effectuate  the  renting  to  the  guar- 
dian of  his  ward's  real  estate  and  the  lease 
made  in  consequence,  are  all  stamped  with 
a  radical  defect.  Btlanger  v.  Beauchamp, 
36  Que.  S.  C.  1. 

Habeas  oorpns  —  Confinement  in  in- 
dustrial school  —  Jurisdiction  —  Recorder — 
Masfor.] — Habeas  corpus  will  lie  to  set  at 
liberty  an  infant  detained  in  an  industrial 
school,  when  the  sentence  of  confinement 
pronounced  by  the  recorder  has  not  been 
requested  by  the  mayor,  as  required  by  Art. 
3140,  R.  S.  Q.  Avon  v.  Les  Dames  de  VAsile 
du  Bon  Pasteur,  7  Que.  P.  R.  207. 

Habeas  eorpna  —  Paternal  oMthority — 
Confinement.] — An  infant  has  a  right  to 
petition  for  habeas  corpus,  where  his  liberty 
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is  restrained.  —  Paternal  aathority  over  a 
child  as  to  discipline  and  the  choice  of  a 
school  or  institution  in  which  to  educate,  or 
even  temporarily  confine,  the  child,  is  ab- 
solute; and  the  Court  will  not  interfere  by 
habeas  corpus  on  the  child's  behalt  Mao- 
dornOd  V.  Macdonald,  14  Que.  K.  B.  330. 

lUesitUnate  cliild  under  seTen  jemafm 

— Custody  —  Rights  of  mother  —  Rights  of 
father  —  Welfare  of  infant,] — ^The  putative 
father  of  an  illegitimate  boy,  in  whose  cus- 
tody the  child  was,  who  was  under  seven 
years  of  age,  was  allowed  to  retain  the  boy 
on  an  application  for  his  possession  by  the 
boy's  mother.  Re  Bestwick  d  Austin^  11 
W.  L.  R.  73. 

Interest  in  land  under  will — Approval 
by  Court  of  settlement.} — Under  G-'s  will 
R,  was  to  have  the  use  of  a  certain  room 
and  to  have  his  residence  remain  a  home 
for  her  until  she  married.  The  administrator 
of  the  devisee  of  the  land  on  which  the 
residence  was  situate  agreed  to  pay  $800  for 
a  release.  The  adults  interested  in  the 
estate  approved.  A  Court  order  was  issued 
approving  on  behalf  of  the  infant,  and  re- 
citing the  adults'  consent  Re  Bastedo,  12 
O.  W.  R.  1087. 

Jndgnent   hj   default   against — Bme- 

cution  —  FaJlse  imprisonment  —  Contract  of 
sale  —  Passing  of  property  —  Trespass.] — 
An  execution  issued  out  of  a  magistrate's 
court  on  a  judgment  by  default  against  an 
infant  on  his  promissory  note  is  a  good 
answer  to  an  action  for  false  imprisonment 
under  the  execution. — ^An  infant  can  not 
maintain  trespass  for  taking  property  held 
by  him  under  a  contract  of  sale  with  the  de- 
fendant, which  stipulated  that  the  property 
should  not  pass  until  payment,  where  there 
has  been  a  default  in  payment  ot  part  of  the 
purchase  money.  McOaw  y.  Fisk,  38  N.  B. 
R.  354.  4  E.   L.  R.  512. 

Iiease  —  Repudiation  at  majority — Parti- 
tion —  Parties  —  Tenant  in  common  — 
Mesne  profits  —  Dcixnages.] — ^The  plaintiflf, 
while  an  infant,  joined  with  an  adult  broth- 
er and  sister  in  a  lease  to  the  defendants 
of  a  park  property,  of  which  all  three  were 
tenants  in  common,  for  a  period  of  ten 
years.  The  defendant  pulled  down  some  old 
buildings,  put  up  pavilions,  made  roads  and 
paths,  turned  it  into  a  pleasure  ground,  ran 
a  branch  of  their  electric  railway  into  it,  and 
brought  crowds  of  people  there.  During  the 
term  the  plaintiff  came  of  age,  and  at  once 
repudiated  the  lease,  refusing  to  be  bound 
by  it,  and  effected  a  partition  with  the  other 
two  tenants  in  common  of  the  land,  to  which 
the  defendants  were  not  parties.  In  an  ac- 
tion to  recover  possession  of  the  plaintiff's 
part  of  the  land  under  the  partition ;  for  a 
declaration  that  the  partition  was  binding, 
or  for  a  new  partition  between  him  and  the 
company;  for  a  declaration  that  the  lease 
was  not  binding  on  him,  and  that  he  had 
been  excluded  from  possession;  and  for 
mesne  profits  and  damages: — Held,  that  the 
partition  made  could  not  be  declared  binding 
on  the  company,  who  were  not  parties  to  it. 
— Heldy  also,  that  the  brother  and  sister  were 
not  necessary  parties  to  any  new  partition 
between  the  plaintiff  and  the  company. — 
Held,  also,   on   the  evidence,   that   the  com- 


pany's conduct  in  the  use  of  the  park  was 
practicallv  an  exclusion  of  the  plaintiff  from 
any  use  he  might  make  of  it.  and  that  he 
was  entitled  to  recover  mesne  profits  from 
the  time  he  became  of  age,  and  damages ;  and 
a  partition  was  ordered  between  him  and  the 
company  for  the  residue  of  the  term.  Judg- 
ment of  Meredith,  CJj.  1  O.  W.  R.  25,  re- 
versed. Monro  v.  Toronto  Rto,  Co.^  22 
C.  L.  T.  231,  4  O.  L.  R.  36,  1  O.  W.  R- 
316»  313,  2  O.  W.  R.  207,  3  O./W.  R.  14, 
209,  4  O.  W.  R.  392. 

Iiesaoy  —  Payment  at  age  of  18 — Pay- 
ment into  Court  —  Payment  out — Discharge 
— Official  guardian.]  —  Notwithstanding  a 
direction  in  a  will  that  a  legacy  is  to  be  paid 
to  a  legatee  when  she  reaches  the  age  of 
eighteen,  the  executor  is  not  bound,  in  the 
absence  of  a  provision  that  the  infant's  dis- 
charge shall  be  suflScient,  to  pay  the  legacy 
to  her  upon  her  attaining  that  age ;  but  there 
is  no  reason  for  applying  the  rule  where  the 
legacy  is  in  the  hands  of  the  Court,  no  dis- 
charge being  in  that  case  required;  and  in 
a  proper  case  an  order  will  be  nuide  for 
payment  out  to  the  infant  upon  her  attain- 
ing that  age,  with  the  privity  of  the  ofllcial 
guardian.  Re  Robertson,  17  O.  L.  R.  568, 
13  O.  W.  R.  208. 

Iiegaej  —  Payment  into  Court — Surro- 
gate guardian.  Re  Laughlin,  2  O.  W.  R. 
1140. 

IJahilitf  to  indemnity  —  Next  friend 
—  Improvident  litigation  —  Ratification. 
Macnee  v.  Rose,  1  O.  W.  R.  173. 

Iioan  to  —  Debt  to  tutor — Authorisation 
— l^uUity.] — A  contract  of  loan  to  minors 
for  the  purpose  of  paying  a  debt  due  by  them 
to  their  tul^r,  effected  with  the  authorisation 
of  the  prothonotary,  and  on  the  petition  of 
the  tutor,  is  null  and  void.  Hyde  y.  Mownt, 
28  Que.  S.  C.  385. 

Maintenanee  —  Absence  of  empress  prfy- 
vision  for — Infants  entitled  to  share  in  resi- 
due in  addition  to  specific  legacies — Setting 
apart  sum  to  Oinstcer  legacies- — Quantum  of 
allowance  lor  maintenance  —  Whole  intereat 
or  part.] — Legacies  of  $4,000  were  given  to 
each  of  the  testator's  infant  sons,  Mowat 
and  Ross  Mclntyre,  to  carry  interest  from 
the  death  of  the  testator  for  the  purposes 
of  their  maintenance,  and  in  directing  the 
retention  and  setting  apart  by  the  executors 
of  $8,000  to  provide  for  the  payment  of 
$4,000  each  to  the  infants  when  they  attain 
the  age  of  25  years,  and  10  per  cent,  of  the 
residue  of  the  testator's  estate,  Street,  J.: — 
Held,  3  O.  W.  R.  258,  7  O.  L.  R.  548,  that 
the  legacies  carried  interest  from  the  testa- 
tor's death  for  the  purpose  of  maintenance. 
There  was  no  express  provision  for  the  main- 
tenance of  the  two  infants  during  their 
minority.  But  the  appellants  contend  that 
the  other  devises  and  bequests  in  favour  of 
the  infants  contained  in  the  will  are  a  suflS- 
cient provision  for  their  maintenance.  • — 
Held,  the  rule  is  that  when  a  legacy  is  given 
to  a  minor  by  a  parent  or  by  a  person  in 
loco  parentis,  payable  at  a  future  period,  if 
no  other  provision  is  made  for  maintenance, 
interest  will  be  allowed  for  that  purpose, 
even  though  by  the  terms  of  the  will  the 
legacy  is  contingent  on  the  legatee  living  to 
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tbe  period   mentioned    for   payment   of    the 
kgmcy.    The  ;ift  of  an  immediate  share  in 
the^  reeidae  indicates  a  fund  or  source  from 
whicb  maintenance  was  derivable,  but  not  in 
such  fonn  as  to  preclude  recourse  for  main- 
tBiance  to  the  interest  upon  the  legacies.  But 
it   dionld   be    taken    into    consilderation    in 
dcaluis  with  the  allowance  to  be  made  for 
BBintenance  out  of  the  interest  of  the  lega- 
cies^ harin^   regard   to  their  shares   of   the 
residiie  and  the  income  deriyable  therefrom, 
they  are  entitled  to  have  recourse  to  interest 
OQ  their  legacies,  but  only  to  that  extent  It 
follows  that    the  order   was   proper  at   the 
itme  it  was  made,  and  that  the  whole  sum 
of  18,000  must  be  set  apart  to  provide  main- 
tenance, if   necessary.      But   that  sum   was 
manifestly   arrived   at   without   reference   to 
the  income  from  the  infants'  shares  In  the 
residue;   and    the    question    of    the   proper 
amoont  to  be  allowed,  having  regard  to  such 
slttr^  and  the  time  when  they  were  ascer- 
tained, should  be  now  settled  by  the  Master 
nalen    otherwise    agreed    upon.      Re   Mcln- 
tm,  Melnture  v.  Limdon  d  Western  Trust 
Co^  5  O.  W.  R.  137.  6  O.  L.  B.  408. 


^  —  Plea^ng.]  —  An  infant 
cattncipated  by  marriage  has  the  right  to 
wear  in  Court,  either  as  a  plaintiff  or  de- 
fndant,  without  the  intervention  of  a  guar- 
oan,  in  a  personal  action. — 2,  Hie  defendant 
Pieidinc  his  minority,  it  is  proper  for  the 
PttiBtiif  to  reply  the  emancipation.  tJloutier 
r.  CkmHer,  2  Que.  P.  B.  397. 

Mmrwimd  woauut  —  Party  to  action  — 
Autkori§mti<m  —  Husband  —  Curator.^  — 
Ab  infant,  bein^  a  married  woman,  may  ap- 
pear in  Court  in  a  personal  action  (et  mo- 
UUire)^  without  other  assistance  and  author- 
nation  than  that  of  her  husband,  made  a 
party  for  that  purpose,  and  has  no  need  of 
fte  assistance  of  a  curator.  Qalemeau  v. 
Bsrtrmmd,  20  Que.  S.  C.  283. 


im  Court  —  Amplication  for 
.  ^  -  -  out  for  maintenance — Facte  to  he 
9k€um — Pereone  to  he  notifiedr^Petition.] — 
The  administrator  of  an  estate  in  distribut- 
iag  it  paid  into  Court  $500,  the  share  of  an 
■jfiBt,  one  of  the  next-of-kin  of  intestate. 
The  miant  now  applied  for  an  amount  to 
he  paid  out  necessary  for  her  support  and 
■aintenaace,  she  being  in  ill-health  and  un- 
•Me  to  woric:— ^eM,  that  the  application 
OMld  be  maintained  if  brought  in  proper  way 
fr  petition  duly  verified,  setting  out  amount 
tt  Owrt.  in  what  way  she  is  next-of-lrin, 
the  administrator,  father  or  mother  or  rehi- 
tt»es  sboold  be  notified,  and  circumstances 
•I  father  and  mother  if  any.  Re  Oreen,  9 
W.  U  R.  630. 


~^^    iatnutad    to    paramonr  — 

Presumption  —  Gift  —  Undue  influence  — 
Avmis  of  prostitution,]— The  plaintiff,  an 
lafint,  who  was  living  with  the  defendant 
••  hii  mistress,  handed  him'  certain  moneys 
"[■tid  to  be  the  avails  of  prostitution)  part 
«  which  he  invested  in  the  purchase  of  a 
hotel,  without  the  knowledge  and  consent  of 
the  plaintiff,  who  alleged  that  the  plaintiff 
]«•  a  trustee  for  her:— HeW,  that,  as  the 
watiff  was  an  infant,  she  could  recover 
J^Bwneys  handed  by  her  to  the  defendant; 
«ae  was  no  presumption  of  a  gift;  the 
^-•ort   would    presume    undue    influence    on 


Uie  part  of  the  defendant ;  it  was  immaterial 
now  the  moneys  were  made.  Desaulniers  v. 
Johnston  (1909).  15  W.  L.  R.  20. 

Mortgage  —  Voidable  contract  —  Re- 
pudtatton  of  —  What  amounts  to — Infants' 
Contracts  Act.]^Held,  that  a  mortgage  exe- 
cuted by  an  infant  before  the  passing  of  the 
Infants'  Contracts  Act  is  not  void  but  void- 
able, and  if  the  infant  wishes  to  avoid  it  he 
™«}8t  expressly  repudiate  it  within  a  reason- 
able time  after  coming  of  age.  R.,  in  1896, 
being  then  an  infant,  executed  a  mortgage 
m  favour  of  S.,  the  plaintiff.  R.  came  of 
age  on  the  27th  January,  1900,  and  at  that 
time  on  account  of  default  having  been  made 
in  the  payment  of  the  loan,  S.  was  proceed- 
ing to  sell  under  power  of  sale  in  the  mort- 
fSS:  ^- !  8^"«tor8  on  the  13th  February, 
19U0,  wrote  S.,  saying  that  no  valid  mort- 
gage had  ever  been  executed  by  R.,  and 
threatening  proceedings  to  protect  their 
client  s  interest,  and  on  the  2nd  March  they 
began  an  action  on  behalf  of  R,  against  S. 
for  a  declaration  that  the  mortgage  was  null 
and  void  and  an  injunction  restraining  the 

A  ,  ^^  <^r^8s-examination  on  an  affidavit 
made  by  R.  in  support  of  a  motion  for  an  in- 
tenm  injunction,  he  said  in  substance  that 

^nf^i^?.^''  5®.u*^  ?^^  P*y  ^'^s  because  he 
couldn't    and  that  he  had  never  repudiated 

Hnn^''^^''*'  ^S^  '''  October,  1900,  he  discon- 
iSSf^Q*"'^  *'^'^'''*-  ^'^  ^^«  2nd  November, 
twyU  S.  a>mmenced   his  foreclosure  action, 

fw  ^u  ^^^?^t  5-  P'«»<^«d  infancy  :-^Held\ 
RuLnl  «S^^^*ta^«  If."*"-  and  the  writ  in 
^«^'  :/  ^'  ^««'*^^»  did  not  constitute  a  re- 
pudiation,   as    they    were    quaHfied    by    R.'s 

^U^lT^'^'J  ^^i*  ^^  ^^^  not  intend  to  repu- 
9  B   O.  r!*32i"'  ^*  ^"**^"'  23  C.  L.  T.  56, 

^i?i****  ?'  ^^  —  Sanction  of  Court 

— -  Replac%ng  hu%ld\ngs  destroyed  by  fire  

Benefit  of  infant  —  Safeguards.]  —  Execut- 
ors allowed  to  mortgage  property  in  which 
2?  f*°^^i  was  interested  to  replace  buildings 
n^?ii;^®'****y«A'«-  Expenditure  to  be  with 
privuy  ^f  offiaal  guardian.     Re  Moffat,  13 

?•?*  f rfend— iio*ton  in  formd  pauperis 
---Rule   2S1— Practice— Offhial   guardian   — 
Co«<#.]— -An  application  on  behalf  of  an  in- 
fant to  permit  him  to  sue  by  a  next  friend 
1?  vT?*  pauperis  was  refused.— The  infant's 
disability  to  sue  without  either  a  proohein 
amy  or  next  friend  has  never  been  removed. 
He  is  still  incapable  of  bringing  an  action 
without  the  assistance  of  some  person  who 
may  be  responsible  to  the  Court  for  the  pro- 
priety of  the  suit  in  its  institution  and  pro- 
gress.-^By  Rule  231,  an  infant  may  now  sue 
as  plaintiff  by  his  next  friend:   that  is  an 
adoption   of   the   rule   of   equity   before    the 
Judicature   Act.— The   provision   of   the   Im- 
perial Act,  15  &  16  Vict.  c.  86,  that,  before 
the  name  of  a  person  is  used  as  next  friend, 
he    shall    sign    an    authority    to    the    soli- 
ctor,   bringing    the    action,    and    the    same 
shall  be  filed  in  the  ofiice  where  the  proceed- 
ings are  commenced,  is  in  force  in  Manitoba. 
--An  infant  cannot  sue  in  formd  pauperis 
by  a  next  friend,  unless  it  is  shewn  that  he 
cannot  procure  as  next  friend  a  person  who  is 
willing  to  assume  responsibility  as  to  costs, 
and  unless  the  proposed  next  friend  is  also 
a  pauper. — Lindsay  v.  TyreU,  24  Beav.  124, 
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explained. — ^The  applicant's  counsel  requested 
that  the  Official  Guardian  be  appointed  to  sue 
on  behalf  of  the  infant.  By  the  King's  Bench 
Act,  s.  82  (a),  the  Official  Guardian,  besides 
acting  as  guardian  ad  litem  for  infants,  un- 
der Rules  of  Court  and  other  orders,  is  to 
perform  such  other  duties  as  the  Court  or  a 
Judge  may  from  time  to  time  direct: — Held, 
that  if  the  Court  has  power  to  direct  the  Offi- 
cial Guardian  to  bring  an  action  on  behalf  of 
an  unfriended  infant,  the  power  should  be 
very  sparingly  used:  a  successful  defendant 
could  not  be  compelled  to  pay  the  costs  of 
the  unsuccessful  next  friend,  in  addition  to 
bearing  his  own  costs.  The  Official  Guardian 
could  not  be  appointed  without  his  consent 
to  assume  the  ordinary  responsibility  attach- 
ing to  the  position  of  next  friend.  One  of 
the  objects  of  having  a  next  friend  is  to  give 
security  to  the  defendant  for  costs.  Re 
Sturgeon  (1911),  16  W.  L.  R.  415,  Man. 
L.  R, 

Next  friend — Amendment — Costs —  Soli- 
citor.   Henderson  v.  Button,  2  O.  W.  R,  653. 

Nest  friend — Father  out  of  jurisdiction 
— Security  for  costs — New  newt  friend.] — 
Motion  by  defendants  to  stay  the  action  un- 
til the  plaintiff  should  name  a  next  friend  in 
the  jurisdiction  or  give  security  for  costs. 
The  plaintiff  sued  by  his  father  as  next 
friend;  both  resided  in  the  province  of  Que- 
bec, as  appeared  by  endorsement  on  the  writ 
of  summons: — Held,  defendants  entitled  to 
their  order.  The  next  friend  of  an  infant 
plaintiff  stands  in  the  same  position  as  any 
other  litigant.  Any  indulgence  is  given  to 
the  infant  and  not  to  the  next  friend. — If, 
for  any  reason,  the  infant's  father  does  not 
wish  to  give  security,  and  no  other  person 
can  be  found  in  the  jurisdiction  willing  to 
act,  then,  as  was  said  in  Taylor  v.  Wood,  14 
P.  R.  at  p.  456,  the  Court  has  power  to 
appoint  the  official  guardian  to  act  as  next 
friend  in  the  case  of  commendable  litigation. 
The  only  thing  that  looks  the  other  way  is 
the  remark  of  Meredith,  J.,  in  ^oott  v.  Nia- 
gara Navigation  Co,,  15  P.  R.  at  p.  455. 
That,  however,  does  not  seem  intended  to 
be  a  positive  expression  of  opinion  on  the 
point  now  under  consideration.  .  .  .  The 
order  should  go  that  some  other  next  friend 
be  appointed  resident  in  Ontario,  unless  the 
father  gives  the  usual  security  for  costs. 
McBain  v.  Waterloo  Mfg.  Co.,  4  O.  W.  R. 
147,  25  C.  L.  T.  45.  8  O.  L.  R.  620. 

Next  friend  —  Married  woman — Prac- 
tice. Booth  V.  Toronto  Oen.  Hospital  (1909), 
14  O.  W.  R.  87.  128. 

Parent  —  Habeas  corpus.]  —  However 
clear  may  be  the  right  of  a  father  to  the 
control  and  custody  of  his  minor  child,  such 
right  cannot,  where  its  enforcement  is  not 
essential  to  the  securing  of  the  liberty  of 
such  minor  child,  be  enforced  by  a  writ  of 
habeas  corpus.  Re  Vautrin  d  Dupuis,  3 
Que.  P.  R.  232. 

Parent  —  Religious  faith  of  —  Conduct 
— Estoppel.] — The  order  of  Townshend,  J., 
19  C.  L.  T.  3CA,  was  reversed  on  appeal; 
Ritchie,  J.,  dissenting : — Held,  that  the  father 
had  been  guilty  of  no  conduct  which  should 
deprive  him  of  the  comfort  of  his  daughter's 
companionship  and  the  direction  of  her  edu- 
cation. Re  Marshall,  20  C.  L.  T.  136,  33 
N.  S.  R.  lOi. 


Parents  —  Separation  ^  of  —  Access  - 
Proceeding  for  leave — Second  petition — ^ei 
facts.] — When,  in  an  action  en  s^paratio\ 
de  corps,  the  judgment  granting  the  sepan 
tion  has  given  the  custody  of^'the  childrei 
to  the  wife,  the  husband  may,  upon  a  mer 
petition,  and  without  the  issue  of  a  writ  o 
summons,  obtain  leave  to  visit  his  childrei 
from  time  to  time  and  to  care  for  their  edu 
cation  if  necessary. — 2.  The  dismissal  of  j 
former  petition  for  the  same  relief  does  no 
prevent  the  husband  from  presenting  a  ne^ 
petition  based  upon  new  facts.  Delisle  \ 
Fillet,  17  Que.  S.  C-  75. 

Partition  or  aale  of  lands — Rights  o 
guardian — Discretion  of  Court — Interest  o 
infants — Lease  of  lands — Proper  condition 
and  restrictions.  Ba4ge  v.  Badge,  3  O.  W 
R.  230. 

Party  to  aotion  —  Costs.]  —  Tpoi 
exception  d  la  forme  by  the  defendant  alleg 
ing  his  infancy,  time  will  be  given  to  thi 
plaintiff  to  procure  the  naming  of  a  guard 
ian  for  the  defendant;  the  costs  of  the  excep 
tion  will  be  reserved.  Garea,u  v.  Denis,  { 
Que.  P.  R.  389. 

Party  to  aotion  —  Trader.] — When 
an  infant  is  a  carter,  and  owns  his  owt 
horse  and  cart,  and  himself  delivers  goods 
he  is  a  trader,  and  may  properly  be  sued 
Lachance  v.  Fainchaud,  8  Que.  P.  R.  370. 

Person  in  loco  parentis  —  Bigamy.] 
— A  girl  aged  fourteen  was  taken  by  a  Re 
fuge  Home  from  the  custody  of  a  person 
standing  in  loco  parentis  who  was  proved  tc 
be  leading  a  bigamous  life : — Held,  in  habeat 
corpus  proceedings,  that  such  person  had  losi 
his  right  to  the  custody  of  the  infant.  Rt 
Soy  King,  7  B.  C.  R.  291. 

Promissory  note  siTen  for  first  pre- 
minm  for  insnrance  on  infant's  life- 
Action  by  insurance  company — Ontario  In 
surance  Act,  s.  150,  s.-s.  6.  Federal  Life  In 
surance  Co,  v.  Hewitt,  9  O.  W.  R,  857. 

Ratification  after  fall  age  —  Know 
ledge  of  non-liability  at  time  of  ratification.] 
— -Action  on  a  bill  of  exchange  for  goods  sup 
plied  defendant  in  his  business  as  a  trader 
Defendant  pleaded  infancy.  Plaintiffs  re 
plied  a  written  ratification  by  defendant  aftei 
attaining  his  majority : — Held,  to  be  an  abso 
lute,  not  a  conditional  ratification,  and  it  i 
immaterial  that  defendant  was  unaware  hi 
was  not  legally  liable  on  his  original  prom 
ise.  Judgment  for  plaintiffs.  Lynch  v.  f?Wil 
7  E.  L.  R.  14. 

Sale  of  land  —  Fetition  for  —  Forum- 
Territorial  jurisdiction.] — When  property  be 
qiieathed  to  infants  is  situated  in  one  distric 
and  the  infants  live  in  another  district,  i 
petition  for  authority  to  sell  such  propert] 
should  be  presented  to  the  Superior  Cour 
of  the  district  in  which  the  infants  Iiv< 
Ex  p.  SasseviUe,  8  Que.  P.  R.  368. 

Sale  of  lands  —  Requisites  —  Frire.]^ 
rpon  an  application,  in  Chambers  to  sell  tb 
lands  of  an  infant,  the  character  of  the  landi 
sought  to  be  sold  and  their  value  should  b 
clearly  put  before  the  Judge  on  afiSdavit.  anl 
no   matter  how   seemingly  good   a  proposfl 
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flUe  mtkj  be,  it  should  be  shewn  that  the 
lands  liaye  been  open  to  competition  among 
prospective  bayers  in  the  vicinity  of  the 
lands  before  an  order  to  sell  to  an  individaal 
will  be  granted.    Re  Donkin,  20  G.  L.  T.  353- 

SttbseriptioB  for  sl&ares  —  Lesion — 
BeteUeion — Means  of  infant.] — A  subscrip- 
tion by  a  minor  to  the  capital  of  a  joint 
stock  company,  however  flourishing  is  an- 
nullable for  lesion,  if  the  payments  tnat  may 
be  required  under  it  exceed  the  means  of 
the  subecriber.  Bernard  v.  Hurteau  d  Co,, 
20  Que.  S.  C.  1&^. 

Tort  —  Contributory  negUgence.] — ^A  boy 
of  eleven  years  of  age  and  of  suflScient  in- 
telligenoe,  in  the  estimation  of  the  Court,  to 
anderatand  the  probable  consequences  of  his 
actiona,  is  liable  for  contributory  negligence 
la  the  case  of  an  accident,  while  attempting 
to  board  a  tramway  car  as  a  trespasser  and 
in  dlflobedience  to  orders  of  the  school-mas- 
ters in  charge  of  him.  Normand  v.  Hull 
Mleetrie  Co,,  35  Que.  S.  G.  329. 

Tmtor  —  Appwntment  of  —  Pleading — 
fxcepfiofk] — In  an  action  brought  by  a  tu- 
tor, ^9-qumUti,  the  fact  that  the  plaintiff  has 
not  been  regularly  appointed  tutor  to  the 
minor  whom  he  assumes  to  represent,  must 
not  necessarily  be  pleaded  by  exception  to 
the  form,  but  may  be  set  up  in  a  plea  to  the 
merits.  Dint  ▼.  Canadian  Construction  Co,^ 
5  Qne.  P.  R.  447. 

Tmtor  —  Removal  —  Grounds  —  InsoV- 
vtncg  —  ImmoraUty  —  Ac^ton  —  Interim 
«rrfer — Costs.] — 1.  Insolvency  is  not  a  suffi- 
cient ground  for  the  removal  of  a  father  from 
the  office  of  tutor  to  his  minor  children,  more 
especially  where  it  is  not  established  that  his 
insolvency  is  the  result  of  misconduct,  dis- 
honesty, or  incapacity. — 2.  A  person  cannot 
be  deprived  of  the  tutorship  of  his  children 
on  the  ground  of  immorality  unless  it  be 
notorious,  chat  is  to  say,  the  acts  with  which 
the  tutor  is  reproached  must  be  known  to  a 
large  number  of  persons,  and  be  the  subject 
of  common  talk.  However  opposed  to  the 
principles  of  morality  the  conduct  of  a  tutor 
nay  be,  he  cannot  be  removed  from  office  so 
long  as  the  knowledge  of  his  conduct  is  re- 
stricted to  his  private  circle. — 3.  During  the 
pendency  of  an  action  to  remove  a  tutor 
from  the  tutorship  of  his  children,  he  is  en- 
titled to  retain  the  administration  of  the 
person  and  property  of  the  minors,  and  he 
can  only  be  dispossessed  thereby  by  an  order 
made  by  the  Court  under  the  provisions  of 
Art  289,  C.  C- — 4.  Where  the  subrogate  tutor 
ts  in  good  faith  in  bringing  an  action  for 
the  removal  of  the  tutor,  he  will  not,  if  suc- 
cessful, be  condemned  personally  to  costs. 
St.  Pierre  V.  Tucker,  18  Que.  S.  C.  451. 


Ad  ]i€»e  —  Place  of  appointment,} 
— If  an  infant  has  interests  opposed  to  those 
of  his  tutor,  a  tutor  ad  hoc  may  be  appointed 
in  die  district  in  which  the  property  of  the 
infant  is  situated,  and  in  which  the  original 
tutor  was  appointed,  and  this  may  be  done 
although  the  tutor  and  the  infant  have  gone 
to  live  elsewhere.  Frappier  v.  Birahin,  6 
Que.    P.    R.    102. 


Tutor  of  —  Retfwuvuh  —  procedure  — 
Necessity  for  action.] — ^A  demand  for  the  re- 
moval of  the  tutor  of  an  infant  can  only  be 
made^  by  action  in  the  ordinary  form,  com- 
mencing with  a  writ  of  summons  in  the  name 
of  the  sovereign.  Ew  p.  McNicoly  21  Que.  S. 
G.  170. 

Tutors   of  ohildrea  have   the   right  to 

superintend  their  education  and  may  sue  to 

recover   maintenance   due   them.      Picard  v. 
Oadoury  (1909),  38  Que.  S.  C.  65. 


INFANTS'  RELIEF  ACT. 

8ee   GoNSTirunoNAL   Law — Statutes. 


INFECTIOUS  DISEASES. 

See  Public  Health  Act. 


INFERIOR   COURTS. 

See  G6UBTS. 


INFORMATION. 

See  Abbest  —  Costs  —  Criminal  Law  — 
Intoxxgating  Liquobs  —  Justice  of 
THE  Peace  —  Municipal  GObpobations 
— Police  Magistbate. 


INFORMATION   OF   INTRUSION. 

See  Cbown. 


INFORMER. 

See  I>entistby. 


nsrjxiNCTioN. 

Absence   of   notice   to    defendant  — 

Motion  to  dissolve  injunction  —  Grounds 
ava^ilahle — Inscription  for  hearing  u)ith  ac- 
tion.]— Where  the  defendant  has  not  received 
notice  of  the  presentation  of  a  petition  de- 
manding the  issue  of  an  order  for  an  inter- 
locutory injunction,  he  may,  after  the  issue 
of  such  order,  make  available  as  against  the 
issue  thereof  all  the  grounds  upon  which  he 
could  have  set  up  if  he  had  received  notice 
of  the  presentation  of  the  petition :  Art  966. 
— ^A  party  cannot  inscribe  for  hearing  at 
the  same  time  the  principal  action  and  a  mo- 
tion made  under  Art.  066,  C.  P.  C.  Cushing 
V.  Montreal,  8  Que.  P.  R.  55. 

Action    to    set    aside    settlememt    — 

Right  to  injunction — Form  of  order — Scope 
— Parties — Costs.  Clinton  v.  Sellars  (Alta.). 
6  W.  L.  R.  788. 
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Airtioii  to  restrain  mnnioipal  eor* 
poratioB  from  pastas  *  street  —  Peti- 
tion for  —  Required  number  and  property 
value —  8iffnature»  of  petitionerg  questioned 
09  to  authority  to  »ign  petition — Con,  Mun, 
Act  (1903),  9.  «77,  9  Edw.  VIL  o.  75,  ».  55.] 
— In  November,  1909,  the  de/endants'  city 
engineer  recommended  an  asphalt  pavement 
for  CoUej^e  St.,  between  Manning;  Ave.  and 
Dovercoart  Rd.,  Toronto.  On  20th  Decem- 
ber, 1909^  a  petition  was  deposited  with  city 
clerk  asking  for  an  asphalt  block  pavement 
instead.  On  14th  January,  1910»  the  city 
clerk  certified  that  said  petition  was  signed 
by  two-thirds  in  number,  who  represented 
at  least  one-half  the  value  of  property  on 
said  street.  The  city  authorities  proceeded 
to  let  the  contract  for  the  asphalt  block  pave- 
ment to  John  McGuire.  Then  plaintiff  pro- 
perty owners,  on  said  street,  brought  action 
to  restrain  the  city  and  McGuire  from  pro- 
ceeding with  the  construction  of  said  pave- 
ment.----01ute,  J.,  held,  that  the  proceedings 
by  the  city  were  regular,  the  required  ma- 
jority and  value  had  been  complied  with  and 
the  action  should  be  dismissed  with  costs. 
Brundle  v.  Toronto  (1910),  16  O.  W.  B.  953, 
2  O.  W.  N.  35. 

Ameaidinent  to  prayer  after  proof 
and  hearing^C.  P.  105,  117,  123,  52f«.J— 
When  it  contains  the  necessary  averments, 
the  prayer  of  a  petition  for  injunction,  joined 
to  a  writ  of  summons  in  place  of  a  declara- 
tion, may  be  amended.  Bourgeoi9  ▼.  Gouin 
(1911).  17  It  L.  n.  s.  27a 

AppUoatioB  for  interim  order  re- 
■tridnins  mnnicipal  eorporation  from 
levyins  taxes  —  Right  to  recover  amount 
if  pa^d  under  prote9t.] — Plaintiffs  applied  for 
an  interim  injunction  to  restrain  defendants 
from  levying  for  1908  business  tax.  Injunc- 
tion refused,  as  plaintiffs  should  have  paid 
under  protest.  Dom,  Em.  Co,  v.  Brandon 
(1909),  12  W.  L.  R.  498. 

Application  before  action  —  Concur- 
rent issue  of  tDrit9 — Grounds  for  injunction 
—  Breach  of  contract  —  Illegal  clauses  — 
Agreement  to  use  only  certain  machines — 
Monopoly,] — It  is  sufficient  to  issue  the  writ 
of  interlocutory  injunction  at  the  time  the 
action  is  begun ;  therefore  the  petition  may 
be  presented  before  the  issue  of  the  writ  of 
summons,  provided  that  the  Court,  in  grant- 
ing the  injunction,  is  satisfied  that  the  writ 
is  issued,  and  that  it  will  be  served  at  the 
same  time  as  the  injunction. — ^The  admis- 
sion by  a  party  that  he  has  violated  certain 
clauses  of  his  contract,  giving  for  an  excuse 
that  the  clauses  are  illegal,  constitutes  a 
prima  facie  case  for  an  interlocutory  injunc- 
tion; the  Court  not  being  bound,  at  this  pre- 
liminary stage,  to  enquire  into  the  legality 
or  illegality  of  these  clauses. — In  a  commer- 
cial contract  it  is  lawful  to  impose  certain 
restrictions  upon  individual  liberty,  for  ex- 
ample, to  use  only  certain  machines,  to  the 
exclusion  of  all  others,  and  such  restrictions 
cannot  be  interpreted  as  interfering  with  free- 
dom of  trade,  even  when  they  have  the  effect 
of  creating  a  monopoly  in  favour  of  him  who 
imposes  them.  United  Shoe  Machinery  Co, 
V.  Burnet,  2fl  Que.  S.  C.  200. 

Assignment  for  benefit  of  oreditors 

^•^Prejudice  of  creditor  —  Varying  order — 


Title  of  cause,] — Where  an  em  parte  injune- 
tion  order  restraining  a  trader,  who  had  ob- 
tained goods  from  the  plaintiffs  under  an 
agreement  that  the  property  therein  was  to 
remain  in  them,  with  liberty  to  them  to  take 
possession,  from,  inter  aiia,  making  an  assign- 
ment for  the  general  benefit  of  his  creditors, 
it  was  ordered  to  be  varied  in  that  respect. 
It  is  not  a  ground  for  setting  aside  the  ser- 
vice of  an  60  parte  injunction  order  that  the 
order  is  not  intituled  in  the  cause,  where  tbe 
defendant  has  not  been  misled.  Gault  Bros. 
Co,  V.  Morrell,  25  C.  L.  T.  89.  3  N.  B.  Bq.  123. 

Attomej-Oeneral  —  Public  rights  — 
Coal  Mine9  Regulafion  Act — Employment  of 
aUen9.] — HM,  on  a  motion  by  the  Attorney- 
General  for  an  injunction  to  restrain  a  ccd- 
liery  company  from  employing  Chinamen  be- 
low ground  in  contravention  of  Rule  34,  s. 
82,  of  the  Coal  Mines  Begolation  Act 
(amended),  that  the  matter  was  not  one 
affecting  the  public  or  likely  to  affect  the 
public  to  such  an  extent  as  to  cab  for  the 
granting  of  an  injunction.  Atty.-Genl,  for 
B,  C.  V.  WelUngton  ColUery  Co,,  10  B.  O. 
R.  397. 

Balance  of  eonTenienee  —  Restraint 
of  trade.    Covert  v.  Lewie,  1  B.  L.  R.  319. 

Breach  of  eontract  —  Ability  of  de- 
fendant to  respond  in  damages  —  Affidavit 
sworn  before  issue  of  writ  of  summons — 
Dissolution  of  injunction.  Uorthem  Con- 
9truction  Co.  v.  Swanson,  8  O.  W.  R.  2©7. 

Breach  of  covenant  —  Restraint  of 
trade — Partnership,]  —  An  interlocutory  in- 
junction will  be  granted  at  the  instance  of 
a  partner  who  has  purchased  the  business 
of  his  co-partner,  to  restrain  the  latter  from 
violating  a  stipulation  in  the  agreement  of 
sale  whereby  the  vendor  agreed  not  to  enter 
the  same  business  during  some  years  to 
come,  even  if  there  is  a  specific  penalty  men- 
tioned for  each  contravention.  Davie  t. 
Nadel,  8  Que,  P.  R.  422. 

Bnildlnc  ^wharf  —  Mandatory  order. 
Huntley  v.  Jeffers,  1  B3.  L.  R.  385»  434 

Chattel  mortsfl^se  —  Sale  of  goods  — 
Misrepresentations  —  Breach  of  warranty. 
Rogers  v.  Lavin,  5  O.  W.  R.  492. 

Continnance  —  Balance  of  convenience 
— Affidavits  sworn  before  issue  of  writ  of 
summons.  Calverley  t.  Lamb,  9  O.  W.  R. 
926. 

Contract  —  Enforcing  obligations  of — 
Penalty,] — In  a  case  where  the  parties  are 
bound  by  a  contract,  an  interlocutory  in- 
junction may  be  granted  only  for  the  pur- 
pose of  ordering  that  a  party  obligated  by  the 
contract  shall  do  exactly  what  he  is  under 
obligation  to  do  by  the  contract,  and  refrain 
from  doing  that  which  he  is  thereby  forbid- 
den to  do. — ^Therefore,  if  an  actor  has  agreed 
not  to  sign,  during  the  year  following  the 
expiration  of  his  engagement  to  play  upon 
another  stage,  under  penalty  of  a  forfeiture, 
there  is  no  ground  for  granting  an  interlo- 
cutory injunction  restraining  him  from  acting 
upon  another  stage  after  he  has  signed  an 
engagement  contrary  to  his  promise.  La 
8oci6ti  Anonyme  des  Theatres  V.  Lombard, 
7  Que.  P.  R.  2(J2. 
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^^^  —  prima  facie  right — Mining 

opeimtioiis  —  Interference  —  Threats  — 
Disaohition  of  injunction  obtained  e»  parte. 
Uwmm  V.  Crawford,  10  O.  W.  R.  602,  871. 


OMitr«et  —  Restraining  payment  of 
moMj  —  Dissolving  injunction  —  Costs  — 
iBdemnity.     Townthend  v.  Coleman,  2  E.  L. 

itaw. 


—  Stipulation  a»  to  damoifes — 
.Ijprssnatf  in  restraint  of  tradeJ] — An  in- 
t^rlocvtory  injanction  will  not  be  granted 
wbcB  the  parties  by  a  clause  of  the  agree- 
ment between  them  have  stipulated  that  a 
certats  amount  of  damages  will  be  payable 
in  eUe  of  yiolation  thereof.  An  agreement 
not  to  do  boainess,  unreasonable  as  to  space, 
mtrJetiTe  of  trade,  and  of  personal  liberty, 
V  null  and  void  in  law,  and  cannot  be  legally 
«aforaed.  HamUtitn  Powder  Co.  v.  Johnaon, 
7  Que.  P.  R.  236. 


to  play  hoekey  —  Breafih  of 
nmtraei  —  Damagee  —  C7.  P.  P57.]  —  Re- 
vvrsisg  Bmneao,  J.  The  breach  of  a  con- 
timet  to  render  personal  services  to  another 
will  not  be  enjoined  except  when  the  services 
arp  gf  such  a  special,  unique  or  unusual  char- 
acter that  their  loss  cannot  be  reasonably 
compensated  for  in  damages. — So  an  injunc- 
tion will  not  be  granted  against  a  hockey 
I»layer  for  breach  of  contract,  if  he  is  not  a 
player  of  each  prominence  that  he  could  not 
be  replaced  by  other  players  equally  as  ex- 
p^n  in  hockey  as  himself.  Pita  d  L^Aseoeia- 
tian  AtkUtique  ^ Amateurs  Nationale  (1910), 
n  Qne.  P.  R.  336. 

C«Btvmet  to  aoU  aharea.     MoComh  v. 
Seek  (1910),  1  O.  W.  N.  623. 


—  Municipal  corporation — lUegal 
of  land.}  —  Action  by  a  ratepayer 
of  a  Qt9  tor  an  injunction  restraining  the 
(mpofation  from  entering  into  a  certain 
igreanent  for  the  lease  and  purchase  of  land 
for  a  hay  market.  In  1896  the  lessor,  C, 
ktsed  the  land  to  the  city  for  ten  years; 
rabseqnently  he  offered  to  cancel  the  lease 
and  make  a  new  one  on  certain  terms;  and, 
OB  reeelpt  of  the  amounts  named  in  the 
kate,  he  proposed  to  convey  the  land  to  the 
dty  in  fee.  This  offer  was  accepted^  and 
the  matter  referred  to  the  city  solicitors; 
after  it  had  been  so  referred  the  solicitors 
were  advised  that  certain  ratepayers  ob- 
jected to  the  proposed  arrangement  and  in- 
traded  to  attack  the  transaction  as  illegal, 
r*.  thea  wrote  the  solicitors  a  letter  with  an 
altciatioD  of  the  terms  proposed.  After  the 
*slMBisBion  of  this  proposal  by  C,  and  before 
its  ccnsideration  by  the  city  council,  this 
action  was  commenced,  and  a  motion  made 
for  an  interlocutory  injunction.  This  motion 
«u  several  times  adjourned,  and  while  it  was 
pending  C.*s  latest  proposal  was  submitted 
io  the  coancU  and  rejected.  After  the  last 
^Uoomment,  and  before  the  motion  finally 
cane  on  for  hearing,  a  new  arrangement  was 
entered  into,  so  far  varying  the  original 
pmpoeitioa  that  the  injunction  was  not 
pntaed  for.  and,  by  agreement,  the  only  ques- 
tioa  sabmitted  was  that  of  the  costs  of  the 
ittkm  and  motion : — Held,  that '  the  defend- 
aoti  sboold  pay  the  costs  of  the  action  and 
fhp  motioo.  Shrimpton  t.  Winnipeg,  20  C. 
UT.24a 


—  Review  —  Appeal,] — Under 
the  new  Code  of  Civil  Procedure  the  writ 
of  injunction  can  no  longer  be  granted  upon 
a  principal  demand ;  the  proceeding  to  obtain 
it  is  accessory  to  a  principal  action,  and  con- 
servatory in  its  nature. — 2,  It  is  granted  by 
the  Judge  only  to  prevent  the  destruction 
of  property  or  other  rights  which  the  plain- 
tiff claims  in  his  action,  but  never  in  an  ac- 
tion for  damages.-Hfifem(2€,  that  the  legal 
remedy,  when  a  motion  to  dissolve  an  in- 
junction for  default  of  notice  to  the  defend- 
ant has  been  dismissed,  is  not  review  but 
appeal  to  the  Court  of  Queen's  Bench.  Mc- 
Arthur  v.  Coupal,  16  Que.  S.  C.  521. 

Debtor  dlapoatms  of  property— ^te^tts 

of  creditor  —  Verdict  for  damagee — Fraud,"] 
— ^The  plaintiff  in  an  action  of  tort  who  has 
recovered  a  verdict,  the  entry  whereon  of 
judgment  has  been  stayed,  is  not  a  creditor 
of  the  defendant,  much  less  a  judgment  credi- 
tor, and  is  not  entitled  to  have  the  defendant 
enjoined  from  disposing  of  his  property,  eyen 
where  the  plaintiff  shews  upon  affidavit  the 
intent  of  the  defendant  to  defraud  the  plain- 
tiff and  to  leave  the  country  with  the  pro- 
ceeds of  the  sale  of  property.  Burdett  T. 
Fader,  24  C.  L.  T.  14,  127,  6  O.  L.  R.  532, 
7  O.  L.  R.  72,  3  O.  W.  R.  289. 

Diaoretion  —  Balance  of  convenience — 
Contract  —  Damages J\ — ^An  agreement  not 
to  sign  an  engagement  for  the  exercise  of 
one's  art  or  profession  (in  this  case  that  of 
comedian)  is  distinct  from  one  not  to  exer- 
cise such  art  or  profession.  A  violation  of 
it  by  the  signing  of  an  engagement  does  not 
afford  ground  for  an  interlocutory  injunc- 
tion, where  nothing  can  hinder  such  violation 
taldng  place,  and  the  remedy  of  the  bargainee 
is  in  damages.  La  Soci4ti  Anonyme  de» 
TMatree  v.  Lomhard,  27  Que.  S.  C.  476. 
(See  the  next  case.) 

DiaeretioB  —  Balance  of  convenience — 
Contract  —  Damages,] — ^An  injunction  is  a 
provisional  proceedings  and  accessory  to  the 
principal  action,  which  it  is  in  the  discretion- 
ary power  of  the  Judge  to  grant  or  refuse  ac- 
cording to  circumstances.  In  the  exercise  of 
this  power  regard  must  be  had  to  the  incon- 
veniences which  may  result  from  it  to  one 
or  more  of  the  parties,  and  even  third  per- 
sons, and  when  the  issue  of  the  injunction 
may  cause  more  harm  to  one  of  these  than 
the  refusal  of  it  to  the  plaintiff,  the  motion 
will  be  refused.  La  8oci4tS  Anonyme  des 
Th4atres  v.  Lombard,  15  Que.  K.  B.  267. 

Bisoretionary  order  —  Reversal  on  ap- 
peal —  Supreme  Court  of  Canada.] — ^Al- 
though the  granting  of  an  order  for  injunc- 
tion, under  Art.  957  of  the  Code  of  Civil 
Procedure  of  Quebec,  is  an  act  dependent  on 
the  exercise  of  judicial  discretion,  the  Su- 
preme Court  of  Canada,  on  appeal,  reversed 
the  order,  on  the  ground  that  it  had  been 
improperly  made,  as  the  evidence  shewed  that 
the  plaintiff  could  otherwise  have  obtained 
such  full  and  complete  remedy  as  he  was 
entitled  to  under  Uie  circumstances  of  the 
case. — Davies  and  Idington,  JJ.,  dissenting, 
were  of  opinion  that  the  order  had  been 
properly  granted.  Chicoutimi  Pulp  Co,  y. 
PHce,  27  C.  L.  T.  656,  39  S.  C.  R.  81. 
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Diaoretimaarj  poorer  to  issue  inter- 
locutory order  for  purpose  of  preserving 
rights  of  parties  is  a  prerogative  of  the 
0)urt8  in  Quebec  which  has  alwajrs  existed, 
even  under  French  regime;  the  common  law 
was  not  changed  by  the  statute  respecting 
injunctions.  Edwards  v.  8te  Marie  du  Mon- 
noir  (1910),  12  Que.  P.  R.  24. 

Disobedience  to  Judgment  dniing 
the  appeal.] — When  plaintiff  has  obtained 
the  injunction  asked  for,  and  an  appeal  is 
pending,  he  cannot  ask  for  a  new  interlocu- 
tory injunction,  if  the  defendant  infringes 
or  refuses  to  obey  the  judgment,  pending  the 
appeal :  his  remedy  is  pointed  out  in  article 
971  C.  P.  Standard  Sanitary  Mfg.  Co.  v. 
mandard  Ideal  Co,,  11  Que.  P.  R.  100. 

Disposition  of  property  —  Status  of 
plaintiff  —  Creditor  —  Verdict  for  damages 
— Judgment  stayed.  Burdett  v.  Fader,  2 
O,  W.  R.  942,  0  O.  L.  R.  532. 

Dissolntion  —  False  documents — Peti- 
tion —  Rescission  of  order  dissolving.]  — 
When  an  interim  injunction  has  been  dis- 
solved upon  documents  the  falsity  of  which 
has  since  been  discovered,  a  petition  demand- 
ing the  setting  aside  of  the  order  dissolving 
the  injunction  will  be  granted,  and  the  parties 
will  be  remitted  to  the  position  in  which 
they  were  before  the  fact  which  gave  rise  to 
the  petition.  Yaphe  v.  Can,  pac.  Rtc.  Co., 
8  Que.  P.  R.  383. 

Eleetrio  poles  and  wires  —  Placing  in 
public  highway  of  town  —  Dangerous  prox- 
imity to  poles  and  wires  already  in  position 
—Leakage  of  current  —  Commercial  neces- 
sity —  Approval  of  town  council  —  Power 
and  authority  —  Status  —  Interference  with 
property  of  other  electric  companies.  Can. 
Pac,  RvD.  Co.  V.  Falls  Power  Co.,  10  O.  W. 
R.  983.  1125. 

Ezeontors  —  Shares  in  hands  of  —  Re- 
straining transfer  of.]  —  An  interlocutory 
injunction  will  be  granted  to  prevent  testa- 
mentary executors  domiciled  out  of  the  prov- 
ince from  transferring  certain  shares,  at  a 
time  when  a  seizure  of  the  same  shares  under 
a  judgment  against  the  testator,  as  well  as  an 
attachment  against  the  executors,  has  just 
been  set  aside.  BouAe  v.  Crawford,  7  Que. 
P.  R.  1. 

Ex  parte  —  Application  to  dissolve.]  — 
Plaintiff  and  defendants  are  adjoining  own- 
ers. Defendants  erected  a  steam  factory 
close  to  wall  of  plaintiirs  dwelling  house. 
Plaintiff  complained  that  the  smoke,  soot  and 
cinders  from  the  factory,  and  the  noise, 
tremor,  and  vibration  caused  by  working  of 
machinery,  disturbed  him  and  his  family  in 
the  comfortable  enjoyment  of  his  dwelling; 
that  the  boiler  in  respondents'  factory  was 
placed  very  close  to  plaintifTs  wall,  that  it 
was  a  second-hand  boiler  worked  at  a  high 
pressure,  and  was  unsafe  and  liable  to  ex- 
plode and  cause  great  damage  to  his  dwell- 
ing house  and  the  inmates  of  it,  and  obtained 
an  injunction.  Defendants  denied  the  nuis- 
ance, and  set  up  a  prescriptive  right  to  an 
easement.  Defendants  also  claimed  that  plain- 
tiff in  his  application  for  injunction  omitted 
to  state  facts  which  should  have  been 
stated,  and  denied  plaintiff's  statement  that 


the  boiler  was  second-hand  and  ansafe,  and 
asked  to  have  injunction  dissolved: — ffeJd, 
(Peters,  M.R.),  that  there  was  sufficient 
ground  for  granting  the  injunction,  and  that 
the  proper  course  is  not  to  dissolve  it  bat 
to  continue  it  until  the  hearing  or  farther 
order  on  the  plaintiff  undertaking  to  abide 
by  any  order  this  Court  may  make  as  to 
damages  in  case  the  Court  shall  hereafter  be 
of  opinion  that  defendants  have  sustained  any 
damage  by  reason  of  this  injunction,  which 
the  plaintiff  ought  to  pay.  AUey  v.  Dmohe- 
min   (1878),  2  P.  B.  I.  R.  266. 

En  parte  application  —  Suppression 
of  facts  —  Interpleader  —  Affidavit  negativ- 
ing collusion.] — The  nile  that  on  an  appli- 
cation for  an  ew  parte  injunction  ordor  a 
full  and  truthful  disclosure  must  be  made 
of  all  material  facts,  must  be  strictly  ob- 
served.— Where,  in  an  interpleader  suit,  an 
60  parte  injunction  order  was  dissolved  for 
suppression  of  material  facts,  leave  was 
granted  to  move  again  for  the  order,  to- 
gether with  the  right  to  file  an  afidavit 
denying  collusion.  Can.  Par.  Rw.  G:  y. 
^'ason,  2  E.  L.  R.  498.  3  N.  B.  Eq.  47«. 

Expropriation  of  land  —  Compensa- 
tion —  Tenant  for  years.  Camphell  v.  Ham- 
ilton Cataract  d  Power  Co.,  5  O.  W.  R,  60. 

Frandnlent  transfer  of  property.] — 

Where  a  debtor  fraudulently  transferred 
property  the  Court  enjoined  further  trans- 
fers until  a  creditor  could  obtain  judgment 
and  attack  the  conveyance.  FairchM  v. 
Elmslie  (1909)  2  Alta.  L.  R.  115. 

Impeaohins  Mil  of  sale.] — ^Action  to 
set  aside  a  bill  of  sale  and  for  an  injunction, 
the  action  being  brought  under  above  Acts. 
There  were  no  allegations  that  there  were 
other  creditors  than  plaintiff,  therefore  ac- 
tion can  not  be  brought  under  Preferential 
Assignment  Act  (Sask.).  or  13  Eliz.  c.  5. 
Plaintiff  was  a  simple  contract  creditor.  In- 
junction dissolved.  Lankin  v.  Walker  (1909), 
12  W.  L.  R.  320. 

InelfectiTeneas.] — A  petition  for  an  in- 
terlocutory injunction  to  restrain  the  defend- 
ants from  doing  certain  construction  work 
will  be  refused,  if  the  work  is  finished  at 
the  time  of  the  service  of  the  petition  upon 
the  defendants.  Riopclle  v.  Altman,  9  Quo. 
P.  R.  80. 

Infringement    of    mnnioipal   by-laiir 

after  its  approval  by  ratepayers — Contractors 
brought  into  the  suit — O.  P.  957.] — An  inter- 
locutory injunction  will  l>e  granted  to  stop 
the  execution  of  a  contract  given  out  by  a 
municipal  council  for  the  sum  of  $50,100, 
when  a  by-law  for  the  purpose,  approved  by 
the  ratepayers,  only  provided  for  an  expendi- 
ture of  $50,000.  Upon  the  petition  for  an 
injunction,  leave  will  be  granted  to  call  into 
the  case  the  contractors  to  whom  the  contract 
was  let.  Lacroiw  v.  Cartierville  (1910),  12 
Que.  P.  R.  119. 

Inscription  in  revieiv  —  Judgment 
ordering  defendant  to  plead  to  the  merits — 
C.  P.  o2a,  167.] — ^An  interlocutory  judgment 
whereby  the  defendant  is  ordered  to  plead 
to  the  merits  of  the  action  although  an  ex- 
ception to  the  form  is  still  pending,  does  not 
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oome  within  any  of  the  cases  mentioned  in 
Art.  62a»  C.  P.,  and  cannot  be  inscribed  In 
reriew.  Serling  v.  fjevine,  11  Que.  P.  R. 
144. 


loe  -witli  aneient  lishta  — 
Erection  of  building  —  Speedy  trial.  Lon- 
dom  ^  Canadian  Loan  d  Agency  Co.  v.  'Na- 
fwnal  Cluh,  8  O.  W.  R.  291. 


—  Motion  for  —  To  restrain 
defendants  from  disclosing  formulse  for  pro- 
prietaiy  medicines  —  Enlarged  before  trial 
Jndge  —  No  adjudication  upon  merits.  Qroh 
T.  Trnner  (1910),  17  O.  W.  R.  101.  2  O.  W. 
N.  130. 

lateslai — Rettraining  harher  from  carrif 
ing  on  hU  'b^tineaB  —  Inconvenience  of 
girtif.^ — ^Teetsd,  J.,  held,  that  where  it 
appears  that  the  Inconvenience  seems  to  be 
equally  divided  as  between  the  parties  the 
Obort  should  not  grant  an  injunction.  — 
Dwgrt  ▼.  Ottawg  (1888),  24  A.  R.  121  at 
130,  followed.  Semton  y.  Brockenahire 
(1911),  18  O.  W.  R.  640,  2  O.  W.  N.  800. 

Isteriat  iaJnnetioiL  —  Absence  of  irre- 
^nthle  injury  —  Dissolution  —  Cdnveni- 
cBce — University  federation.  Trinity  College 
T.  Mmeklem,  2  O.  W.  R.  809. 

Iatei4ai  laJmietioA  —  Breach  of  con- 
fraei  <o  eeli  gcoda  to  plajintiif  only — Remedy 
w  dmnagea.} — ^A  contract  recited  that  the 
plaintilf,  in  conjunction  with  others,  was 
fbfmiBg  a  company  to  be  incorporated,  and 
that  the  plaintiff  was  desirous  of  purchasing 
bricks  for  the  benefit  of  the  proposed  com- 
pany, and  set  out  the  intention  of  the  plain- 
tiff to  assign  all  his  interest  in  the  contract 
to  the  company  upon  its  incorporation,  and 
stipqiated  that,  upon  such  assignment,  the 
oompany  should  be  substituted  for  the  plain- 
tJM  ID  the  contract,  and  the  evidence  shewed 
that  the  defoidants  did  not  intend  to  enter 
into  audi  an  agreement  for  the  benefit  of  the 
piaiDtiff  and  his  associates  personally,  but 
that  the  formation  of  the  company  and  Its 
ifttcvest  in  the  proposed  purchases  were  ma- 
terial parts  of  the  arrangements.  The  state- 
Bient  of  claim  in  each  case  alleged  that,  reiv- 
ing apon  the  contract  and  upon  the  supply 
of  bricks  under  it,  the  plaintiff,  together  with 
othen,  entered  into  a  number  of  building  con- 
iiacts  requiring  the  use  of  bricks,  that  the 
plalBtiff  would  require  for  the  purposes  of 
his  business  during  the  present  year  all  the 
bricks  called  for  by  the  said  contract,  that 
the  plaintiff  and  the  company  were  tendering 
for  and  expected  to  obtain  a  large  number  of 
other  building  contracts  requiring  bricks,  that 
the  plalndff  expected  to  sell  bricks  to  other 
Mldezs  at  a  profit,  and  that,  unless  the  de- 
fendants supplied  the  bricks  called  for  by  the 
coBtRM^  it  would  be  impossible  for  the  plain- 
tiff to  get  bricks  in  time  to  carry  out  these 
CQOtrscts,  or  to  complete  the  works  in  the 
■anner  and  within  the  time  mentioned  in 
mid  contracts.  The  evidence  adduced  sup- 
ported these  statements  in  the  main,  but  did 
lot  shew  that  the  contracts  referred  to  had 
been  made  for  the  benefit  or  on  behalf  of  the 
emnpany  or  that  the  company  had  acquired 
any  interest  or  incurred  any  liability  in  re- 
spect of  them:  —  Held,  that  the  plaintiff 
fhoold,  under  the  circumstances,  be  left  to 
~tf  daim  for  damages,  if  any,  arising  from 


the  alleged  breach  of  the  contract,  and  that 
interim  injunctions  should  be  dissolved.  Ca8$ 
V.  Couture,  Case  v.  McGutcheon,  23  C.  L.  T. 
249,  14  Man.  L.  R.  458. 

Intoiim  injimotioiiL  —  Ck>mpletion  of 
elevator  —  Delivery  of  possession — Rights 
of  parties.  Jamieaon  v.  MacKcnzie,  Mann 
d  Co.,  1  O.  W.  R.  555. 

Interim  injunction  —  Condition  —  Se- 
curity —  Time.] — ^Where  a  party  has  ob- 
tained an  interlocutory  injunction  on  condi- 
tion of  furnishing  security,  the  Court  may 
by  a  subsequent  judgment  fix  a  time  within 
which  security  must  be  furnished  under  pen- 
alty of  the  dissolution  of  the  injunction 
granted.  Moore  v.  BuUock,  5  Que.  P.  R. 
464. 

Interim  injunction  —  Ontract — ^Tim- 
ber. Northern  Lumber  Co.  v.  Milne  (1910), 
1  O.  W.  N.  130. 

Interim  injunction  —  Cutting  timber 
on  disputed  land  —  Finding  by  fury  in  re- 
plevin action.] — An  ea  parte  injunction  to 
restrain  the  defendants  from  cutting  timber 
and  removng  timber  already  cut,  on  lands, 
the  title  to  which  was  claimed  by  the  plain- 
tiff and  defendants  by  possession,  was  dis- 
solved, where  a  jury  in  an  action  of  replevin 
by  the  plaintiff  to  recover  timber  cut  by  the 
defendants  on  the  land,  had  found  in  their 
favour,  though  a  motion  for  a  new  trial  was 
undisposed  of.  Wood  v.  Leblanc,  23  C.  L.  T. 
157,  2  N.  B.  Eq.  42f7. 

Interim  injnnotion  —  Dealing  with 
shares  —  Dissolving.  Wright  v.  Rotoaji,  2 
O.  W.  R.  120. 

Interim  injnnotion  —  Dieeolution  be- 
fore hearing  —  Aeseasment  of  damages.]  — 
Where  an  eg  parte  injunction  was  dissolved 
before  the  hearing  of  the  suit  which  was  for 
a  declaration  of  title  to  land,  the  Oourt  post- 
poned assessing  the  defendant's  damages  up- 
on the  plaintiff's  undertaking  given  on  ob- 
taining the  injunction,  to  the  hearing  of  the 
suit.    McLeUan  v.  Turner,  23  C.  L.  T.  268. 

Interim  injonotion  —  Newspaper — ^Ad- 
vertisement —  Trade  union  —  Preponder- 
ance of  convenience.  Ditson  v.  Qlobe  Print- 
ing Co.,  2  O.  W.  R.  726. 

Interim  injnnotion  —  Order  to  con- 
tinue. Colbome  V.  Qiroum  (1910),  1  O.  W. 
N.  1063. 

Interim  injnnotion  —  Railway  —  Em- 
propriation  —  Crossing  line  of  another  com- 
pany —  Appeal  —  Questions  for  trial.]  — 
On  the  application  of  the  plaintiffs  who  al- 
leged inter  alia  that  the  defendants  railway 
was  not  commenced  within  two  years,  that 
no  map  or  plan  and  profile  of  the  whole  line 
of  railway  had  been  prepared  and  deposited 
in  the  department  of  the  Minister  of  Rail- 
ways, and  that  the  work  being  done  by  the 
defendants  was  not  authorised  and  was  not 
being  prosecuted  in  good  faith  under  their 
charter,  but  was  really  for  the  benefit  of  the 
Great  Northern  Railway  Company,  so  that 
it  might  extend  its  railway  system,  which 
lies  south  of  the  international  boundary,  into 
British   Columbia,   injunctions   were  granted 
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restraioinsT  until  the  trial  of  the  action  the 
defendants  from  continuing  in  possession  and 
proceeding  with  the  expropriation  of  the  land 
of  the  plaintiff  hotel  company,  and  also  from 
taking  any  proceedings  toward  effecting  the 
proposed  crossing  of  the  right  of  way  of 
the  plaintiff  railway  company.  Motions  to 
dissolve  the  injunctions  were  refused.  The 
full  Court  (Irving,  J.,  dissenting)  dismissed 
an  appeal  on  the  ground  that  there  were  sev- 
eral points  of  importance  which  should  he 
decided  at  the  trial.  Yale  Hotel  Co.  v.  Van- 
couver, Victoria  d  Eastern  Ruj.  d  Naingation 
Co,,  Grand  Forks  d  Kettle  River  Rw.  Co.  v. 
Vancouver,  Victoria  d  Eastern  Rw,  d  Navi- 
gation  Co.,  9  B.  G.  R.  06. 

Imtei'iai  laJuAetlon  —  Refusal  —  Dis- 
cretion  —  Appeal.] — Although  the  Ck>urt  of 
King's  Bench  sitting  in  appeal  has  power  to 
overrule  the  discretion  exercised  hy  the  Court 
of  first  instance  in  refusing  a  petition  for 
an  interim  injunction,  it  is  a  power  which 
will  he  used  only  in  an  extreme  case,  where 
the  right  of  the  petitioner  is  clear  and  un- 
mistakablef  and  where  there  has  been  mani- 
fest error  in  refusing  his  application.  South 
Shore  Rip.  Co.  v.  Grand  Trunk  Ru>.  Co., 
12  Que.  K.  B.  28. 

Interim  injunotion  —  Rule  aft  to  grant- 
ing —  Facts  in  dispute  —  Partnership  — 
Receiver.]— On  a  motion  for  an  interlocutory 
injunction  to  restrain  defendant  irom  dis- 
posing of  assets  of  an  alleged  partnership 
between  him  and  the  plaintiff  to  carry  on  a 
business  previously  conducted  by  the  defend- 
ant,  and  for  a  receiver,  the  plaintiff  alleged 
that  books  of  account  were  opened  up,  and 
a  bank  account  kept,  in  the  firm's  name ;  that 
bill  heads  with  the  name  of  the  firm,  and 
names  of  the  plaintiff  and  defendant  thereon, 
were  used,  and  a  circular  under  the  firm's 
name  distributed  by  the  defendant,  announc- 
ing that  the  plaintiff  was  associated  in  the 
business.  The  defendant  denied  that  a  part- 
nership was  formed,  and  alleged  that  it  was 
contingent  upon  the  plaintiff  paying  into  the 
business  a  sum  of  money  equal  to  the  value 
of  the  defendant's  stock-in-trade  on  hand; 
that  this  had  never  been  done ;  that  the  plain- 
tiff was  employed  at  a  weekly  salary;  and 
that  the  bill  heads  were  oraered  by  the 
plaintiff  without  authority,  and  their  use  only 
permitted  after  his  assurance  that  he  would 
shortly  purchaBe  an  interest  in  the  business. 
These  allegations  were  denied  by  the  plain- 
tiff:— Held,  that  the  motion  should  be 
granted.  On  a  motion  for  an  interlocutory 
injunction,  the  Court  should  be  satisfied  that 
there  is  a  serious  question  to  be  determined, 
and  that  under  the  facts  there  is  a  probability 
that  the  plaintiff  will  be  held  entitled  to  re- 
lief.    Burden  v.  Howard,  2  N.  B.  Eq.  461. 

Interim  Injunction  —  Threatened  in- 
jury to  property  —  Discretion  —  Affidavits 
in  reply  —  Non-disclosure  of  material  facts — 
Offer  —  Costs.] — 1.  When  evidence  is  given 
to  the  satisfaction  of  the  Judge  that  there  is 
a  strong  probability  of  injury  to  the  plain- 
tilTs  building  by  the  continuance  of  blasting 
operations  for  the  loosening  of  frozen  earth 
on  adjoining  land,  it  is  proper,  on  motion  to 
continue  an  ejs  parte  injunction,  to  grant  an 
interlocutory  injunction  restraining  the  con- 
tractor until  the  hearing  of  the  action  from 
carrying  on  such  blasting  in  such  a  manner 


as  to  injure  the  plaintiff's  building,  although 
there  is  no  proof  that  any  actual  injury  to 
such  building  has  already  resulted.  Fletcher 
y.  Bealey,  28  Ch.  D.  688,  and  Attorney-Gen- 
eral y.  Manchester,  [1893]  2  Ch.  87.  fol- 
lowed. 2.  There  is  a  discretion  in  the  Judge 
on  the  hearing  of  such  a  motion  to  allow 
affidavits  in  reply  which  contain  statements 
going  merely  to  strengthen  the  original  case ; 
and,  when  an  opportunity  is  given  to  the 
defence  to  answer  the  affidavits  in  reply,  the 
full  Court  on  appeal  will  not  interfere  with 
such  discretion.  Peacock  y.  Harper,  7  Ch. 
D.  648,  followed.  3.  The  non-disdoaure  of 
material  facts  on  the  application  for  an  em 
parte  injunction  for  a  limited  time,  although 
a  ground  for  discharging  it,  will  not  neces- 
sarily disentitle  the  plaintiffs  to  succeed  on 
a  motion  to  continue  the  expiring  injunction 
when  both  sides  present  their  cases  fully,  and 
the  Court  is  not  bound  to  specifically  dis- 
charge the  interim  injunction  or  to  award 
costs  to  the  defendants.  4.  An  offer  or  sug* 
gestion  on  the  part  of  the  plaintiffs,  before 
conunencing  the  action,  to  accept  a  bond  to 
secure  them  against  damages  caused  by  the 
operations  complained  of,  even  if  distinctly 
proved,  would  not  necessarily  preclude  them 
from  claiming  an  injunction  afterwards, 
though  it  would  be  a  fact  to  be  taken  into 
consideration  in  determining  whether  a 
remedy  by  action  for  damages  would  not  be 
adequate.  Wood  y.  SutcUffe,  2  Sim.  N.  S. 
168,  distinguished.  5.  Costs  of  appeal  were 
ordered  to  be  paid  by  the  appellant  In  any 
event.  MiUer  v.  CampbeU,  23  C.  L.  T.  233, 
14  Man.  L.  R.  437. 

Interim    on   en    parte    appUeatlan — 

Motion  to  continue  to  trial — ^Writ  of  sum- 
mons not  served — Not  obligatory  upon  plain- 
tiff—Order granted  restraining  sheriff  from 
selling  under  execution — Interpleader  issue 
to  determine  ownership  of  goods,  ^t^sifi^ 
Coca  Cola  Bottling  Works  y.  Wisse  (1911), 
18  O.  W.  B.  270.  2  O.  W.  N.  677. 

Interim  order  —  Action  to  set  meide 
fraudulent  conveyance  —  Execution  creditor 
— Right  to  injunction  —  Form  of  order  — 
Scope  —  Parties  —  Costs.] — ^The  0>urt  has 
power  to  grant  an  interim  injunction,  fwa 
timet,  in  a  fraudulent  conveyance  action 
brought  by  an  execution  creditor. — ^An  inter- 
locutory injunction  order  will  only  be  granted 
over  an  "interim;"  and  an  order  final  in 
form  and  effect,  though  leserving  liberty  to 
the  defendant  to  move  to  vacate  it,  will  be  set 
aside  or  varied. — Where  persons  not  parties 
to  the  action  are  enjoined,  as  an  auxiliary 
remedy  to  the  injunction  against  the  defend- 
ant, the  defendant  cannot  object  merely  on 
the  ground  that  they  are  not  parties. — The 
Court  will  not  by  injunction  tie  up  more- 
property  than  actually  necessary  for  the 
plaintiff's  protection. — A  defendant  succeed- 
ing in  substantially  varying  an  ea  parte 
order  on  motion  to  set  it  aside,  will  be  given 
costs  of  the  motion  in  any  event.  CUnton  T. 
Sellars,  6  W.  L.  R.  788,  1  Alta.  L.  B.  129, 

Interim  order  —  Costs  —  Munieipat 
corporation  —  Illegal  purchajse  of  land,] — 
The  council  of  a  city  having  by  resolution 
proposed  to  enter  into  a  contract  of  purchase 
of  certain  land  to  be  paid  for  in  five  yearly 
instalments,  notwithstanding  the  provisionic 
of  8.   306  of   the  Municipal  Act.   R.   S.   M. 
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c  100,  this  action  was  brought  by  a  rate- 
pajcr  and  a  motion  made  for  an  injunction 
to  prevent  the  proQ<>8ed  purchase.  After  sey- 
eral  adjournments  of  the  motion,  and  before 
it  finals  came  on  for  hearing,  a  new  arrange- 
■ent  was  entered  into  so  far  yarying  the 
•rigiiial  proposition  that  the  injunction  was 
not  pressed  for  on  that  argument,  and  the 
only  question  for  decision  was  as  to  the  dis- 
porition  of  the  costs : — Held,  following  Hoole 
▼.  Orvst  We9tem  Ry).  Co.,  li.  R.  3  c.  262, 
ttat  a  suit  or  an  injunction  was  proper  in 
such  a  case,  and  that  the  defendants  should 
pay  the  costs.  It  is  not  necessary  that  such 
a  suit  should  be  brought  in  the  name  of  the 
Attcmiey-Generai  Smith  v.  Raleigh,  3  O.  R. 
40S»  and  WaUaee  ▼.  OrangeviUe,  5  O.  R.  87, 
followed.  ahrimpUm  y.  Winnipeff,  30  C.  L. 
T.  24^  13  Man.  L.  R.  211. 


—  DisMlution  for  default 
if  isearify.l — ^An  interiocutory  injunction, 
ssbijeet  to  die  glying  of  security  within  a 
eertelo  delay,  will  be  dissolyed  on  motion  if 
•och  secnrity  is  not  given.  Moon  v.  BuUock, 
6  Que.  P.  R.  60. 


•rdsr  —  Incorporated  •  society 
— Qnalification  of  officers  —  Refusal  to  en- 
join council  from  acting  —  Discretion — Ap- 
peal SutheHmnd  v.  Chrand  Council  of  Pro- 
fMcisI  Wcrkmen*a  Aeeociatian,  6  E.  L.   R. 

latoziai  ovder  —  I$9ue  before  u>rit  of 
MBMsofis  —  Reetraininff  adoption  of  muni- 
oip^l  Vi^-iaw.} — It  is  not  necessary  that  a 
writ  of  summons  should  be  issued  before  an 
iateriocatoiy  injunction  is  applied  for;  it  is 
aaSeicnt  If  it  issues  after  the  injunction 
order  has  been  signed,  for  the  two  may  be 
aerved  at  the  same  time. — QutBre,  whether  an 
interiocutory  injunction  may  be  issued 
against  a  municipal  corporation  to  restrain 
it  from  proceeding  to  adopt  a  by-law.  Wilder 
▼.  Om»0C  25  Que.  8.  €.  128. 


—  Municipal  hy-law  — 
Bnfareement.l — ^An  interlocutory  injunction 
win  be  granted  to  restrain  the  enforcement 
of  municipal  by-laws  which  are  seriously 
contested  in  a  cause  actually  pending  iu 
Ooart.    Jodoin  v.  Belwil,  6  Que.  P.  R.  430. 


—  Municipal  corporation 

—    Gcntract   —   Gomparatiye    convenience. 
Slaier  t.  Niagara  FaOe,  4  O.  W.  R.  242. 

iBteHaa  order  —  Po9se9tion  of  loftd  — 
f'him  of  Hen,] — ^An  interlocutory  injunction 
viD  not  be  granted,  in  the  course  of  an  ac- 
tion, in  order  to  put  the  plaintiff  in  posses- 
aion  of  property  on  which  the  defendant  is 
aboQt  to  erect  buildings  for  the  plaintiff,  if 
the  possession  of  the  land,  as  to  which  the 
drfendant  alleges  a  right  of  retention,  is  one 
of  the  objects  of  the  litigation.  Canada^  Ra- 
Heicr  Co.  v.  SociitS  Anonyme  de  Construc- 
tion, 6  Que.  P.  R.  354. 

Imt0rla&  order  —  Restraininff  debtor 
fr^m  trmnaferring  his  property  before  judg- 
ment —  Pleading  —  Statement  of  claim  — 
Amendment  —  Fraudulent  conveyance  — 
Forties  —  Fraudulent  grantor  —  Costs  — 
ipfosl.] — ^The  plaintiffis,  not  being  judgment 
cnditora,  obtained,  in  an  action  to  set  aside 
alleged  fimodulent  conveyances   of  his   pro- 


perty by  the  defendant  W.  to  his  wife,  an 
interim  injunction  to  prevent  further  trans- 
fers of  the  property  by  either  defendant: — 
Heldf  that  the  injunction  should  be  dis- 
solved, because  the  statement  of  claim  con- 
tained no  distinct  allegation  that  the  grantor 
was  indebted  to  the  plaintiffs  at  the  time 
of  the  alleged  fraudulent  conveyance.  — 
Leave  to  amend  the  statement  of  claim  was 
granted;  but.  as  it  contained  no  sufficient 
allegation  of  the  indebtedness  of  the  grantor 
to  the  plaintiffs,  nor  any  claim  for  an  order 
against  him  for  payment,  and  it  could  not, 
therefore,  be  determined,  until  after  the 
amendments  were  made,  what  relief  would  be 
claimed  against  the  alleged  fraudulent  grant- 
or, which  might  make  him  a  proper  party, 
or  whether  he  would  or  would  not  be  re- 
tained as  a  party. — Held,  that  the  plaintiffs 
should  be  ordered  to  pay  the  defendants' 
costs  of  the  motion  for  injunction  and  of  the 
appeal  forthwith.  Traders  Bank  v.  Wright, 
8  W.  L.  R.  105,  208,  389,  17  Man.  L.  R. 
614. 

Interiai  order  —  Undertaking  as  to 
da^nages  —  Non-resident  plaintiff  —  Respon- 
sible person  in  jurisdiction  —  Practice,]  — 
Held,  that  an  applicant  for  an  interlocutory 
injunction  must  in  all  cases,  as  a  condition  of 
obtaining  the  injunction,  give  an  undertaking 
to  be  answerable  in  damages,  and  when  the 
party  so  applying  is  a  non-resident,  such 
undertaking  must  be  given  by  his  solicitor 
personally,  or  by  some  responsible  person 
within  the  jurisdiction.  Kent  v.  Clarke,  8 
W.  L.  R.  617,  1  Sask.  L.  R.  146. 

Interim  order  —  User  of  right  of  way 
—  Balance  of  convenience.  Hopkins  v.  An- 
derson, 4  O.  W.  R.  118. 

Interim  order  made  ez  parte  —  En- 

forcing  obedience  to  —  Contempt  of  Court,] 
— An  injunction  order  made  ew  parte  by  a 
local  Judge  must  be  obeyed  until  set  aside, 
and  if  disobeyed  the  defendant  will  be  com- 
mitted for  contempt  of  CJourt.  Leberry  ▼. 
Broden,  7  B.  C.  R.  403. 

Interlocutory  lajnnotion  —  Acquies- 
cence by  petitioner  in  acts  complained  of — 
Damages  caused  by  the  injunction  —  (7.  P. 
957,] — An  interlocutory  injunction  will  be 
refused  if  it  is  established  that  the  petitioner 
acquiesced  in  the  doing  of  acts  of  the  nature 
of  those  which  he  seeks  to  prevent. — Such  an 
injunction  will  not  be  granted  either  if  it  is 
of  such  a  nature  that  it  will  cause  serious 
damage  to  the  public  and  to  certain  adjoin- 
ing municipalities,  and  if  it  is  not  proved 
that  the  petitioner  will  suffer  some  injury 
if  the  application  for  the  injunction  is  re- 
fused. Montreal  v.  Montreal  St,  Rtc,  Co„ 
11  Que.  P.  R.  142. 

Interlocutory  injnnetion  granted  re- 
straining blasting  operations  which  caused 
rocks,  etc.,  to  be  hurled  on  applicant's  pro- 
perty. Rheaume  v.  Stuart  (1010),  11  Que. 
P.  R.  434. 

Interloontory  injnnetion  —  Neigh- 
bouring building  —  Middle  wall  —  C.  P, 
957.] — An  interlocutory  injunction  will  not 
be  granted  to  prevent  the  respondent  from 
building  on  his  own  land,  and  from  putting 
one-half  of  a   middle   wall   upon   his   neigh- 
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boar's  property,  apon  the  grouud  that  he  !■ 
encroaching,  more  particularly  when  there 
has  never  been  a  legal  boundary  between  the 
two  properties.  Racicot  v.  Maker,  11  Que. 
P.  R.  208. 

Irreparable  injury  —  Company  —  Sale 
of  property  by  dfreciort,] — A  writ  of  in- 
junction is  an  exceptional  proceeding,  an  ex- 
treme remedy,  which  will  be  granted  only  in 
case  of  ui^gency,  where  it  offers  the  only 
means  of  preventing  a  serious  or  irreparable 
injury.  Consequently,  when  the  directors  of 
an  industrial  company  take  proceedings,  in 
pursuance  of  resolutions  of  the  shareholders 
adopted  at  a  general  meeting,  to  sell  the 
property  of  the  company,  the  motion  of  a 
shareholder  opposing  the  resolution  for  an 
injunction  to  prevent  them  from  doing  so, 
and  which  does  not  come  within  the  above 
conditions,  will  be  dismissed.  Ptamondon  v. 
Blovin,  28  Que.  S.  C.  140. 

Issue  of  a  writ  of  iaterloontory  in- 
ivnotion  will  be  ordered  to  prevent  a  public 
corporation  from  overriding  the  law  to  the 
injury  of  the  ratepayers.  Si,  Deni$  v.  Cath- 
oUo  School  Comr;  (1910),  12  Que.  P.  R. 
112. 

liandlord  and  tenant  —  Repairs  by 
landlord  —  Interference  toith  tenant's  oc- 
cupancy.]— A  landlord,  who,  during  the  term 
of  the  tenancy,  makes  considerable  repairs 
to  the  property  leased,  which  interfere  with 
the  occupancy  of  the  tenant,  may  be  re- 
strained by  an  interlocutory  injunction.  Hay- 
cock  V.  Pacaud,  7  Que.  P.  R.  249. 

liandlord  and  tenant  —  Stopping  of 
ioork  commenced  by  landlord  —  City  by- 
Uk^  —  Suspension  of  injunction,] — Where 
works  are  commenced  by  a  proprietor  on 
premises  leased,  and  subsequently  stopped 
by  injunction  at  the  lessee's  request,  the  in- 
junction may  be  suspended  if  it  is  proved 
that  the  city,  in  virtue  of  its  by-laws,  would 
be  obliged  to  terminate  the  work  itself,  if  it 
remained  unfinished.  Haycock  v.  Pacaud,  7 
Que.  P.  R.  270. 

Lease  —  Quia  titnet  aviion  —  Supporting 
affidOiVits  —  Probability  of  damage  —  Legi- 
timate business,]  —  The  defendant  L.  held 
certain  premises  under  a  lease  granted  by 
the  plaintiff  N.  to  one  W.  and  assigned  by 
W.  to  L.  The  lease  contained  express  coven- 
ants, but  nothing  in  reference  to  its  assign- 
ment, or  to  the  use  of  the  premises,  with  the 
exception  of  the  word  "  office "  used  in  the 
description,  which  was  as  follows:  "'All  that 
certain  office  situate  on  the  ground  floor  of 
her  brick  building  on  the  east  side  of  Main 
street,  in  the  said  town  of  Woodstock,  and 
the  office  in  the  said  building  fronting  on 
the  south  side  of  Regent  street,  in  the  said 
town,  also  the  lower  part  of  the  shed  in  the 
rear  of  the  said  office/'  etc.  W.  was  an 
attorney,  and  occupied  the  premises  as  an 
office.  L.  was  a  retail  meat  and  fish  dealer, 
and  proposed  to  carry  on  this  business  in  the 
premises : — Held,  that  there  was  no  implied 
covenant  in  the  lease  restricting  the  lessee 
to  the  use  of  the  premises  as  an  office,  as  it 
was  not  necessary  to  carry  out  any  obvious 
intention  of  the  parties;  and  that  the  word 
"  office "  in  the  lease  was  used  merely  as  a 
means  of   identifying  the   premises   included 


in  the  demise.  —  Held,  that,  as  no  actual 
damage  had  been  shewn  the  action  was  in 
the  nature  of  a  quia  timet  action;  and  that, 
as  the  defendant  was  carrying  on  a  legiti- 
mate business,  and  there  was  no  probability 
of  any  immediate  or  irreparable  dmage  to 
the  plaintiff  arising,  the  application  for  an 
injunction  must  be  dismissed.  Nevers  t. 
Lilley,  4  N.  R.  Eq.  104,  6  E.  L.  R.  215. 


Master  and  serrant  —  Trade  combina^ 
tion — lUegal  acts  of  strikers — Scope  of  in- 
junction,]— ^An  interim  injunction  restraining 
the  defendants  (striking  plumbers)  from  in- 
terfering in  any  manner  with  the  non-strik- 
ing workmen  employed  by  the  plaintiffs 
(master  plumbers)  should  be  continued  to 
the  hearing,  if  the  affidavits  shew  that  the 
defendants  have  endeavoured  to  induce  the 
employees  of  the  plaintiffs  to  break  their 
contracts  with  them ;  and  have  entered  into 
a  conspiracy  and  combination  to  induce  such 
employees  to  leave  the  plaintiff's  employ,  and 
to  prevent  other  workmen  from  entering  into 
such  employment,  and  have  annoyed  some 
of  the  plaintiffs*  workmen  who  did  not  join 
the  strike.  Such  an  injunction,  however, 
should  contain  the  words,  ''except  for  the 
purpose  of  obtaining  and  communicating  in- 
formation," in  the  clause  forbidding  gener- 
ally the  besetting  of  the  plaintiffs'  premises. 
Cotter  V,  Osborne,  5  W.  L.  R.  14,  16  Man. 
U  R.  396. 

Mining  operations  —  Injury  to  neigh- 
bouring claim.  Oalligher  v.  Bonanga  Creek 
Gold  Mining  Co,  (Y.T.),  6  W.  L.  R.  142. 


Moneys  withdrawn  from 

Deposit  by  stranger — CTLaim  of  right — Re- 
straint on  alienation  pending  action.  Beaird 
V.  Carter,  3  O.  W.  R.  70. 

Motion  for  —  Restraining  erection  of 
school  house  within  1(X)  yards  of  plaintiff's 
residence— Undertaking  to  proceed  to  speedy 
trial — If  defendants  proceed — ^At  their  own 
risk — Owts  in  cause  unless  otherwise  or- 
dered by  trial  Judge.  Logan  v.  Orantham 
S.  8,  (No.  2)   (1910).  17  O.  W.  R.  568. 

Motion   for,     before    appearaneo   — 

Necessity  for  leave  of  Cburt — Notice  of  mo- 
tion— Order  lii..  Rules  8,  9.  Farquhorson  T. 
Sydney,  40  N.  S.  R.  617. 

Motion    to    oontinne    nntil    trial    — 

Injunction  dissolved.] — Motion  by  plaintiff 
to  continue  injunction  restraining  defendants 
from  selling  Gillette  Safety  Rasor,  at  less 
than  $5,  and  Gillette  Safety  Razor  blades  at 
less  than  $1  per  dozen,  until  trial : — HelA, 
that  on  the  evidence  proof  failed  as  to  the 
terms  by  which  the  companies  who  first  sold 
to  defendants  had  acquired  or  had  sold  the 
goods,  and  similarly  there  was  proof  that  no 
stipulation  was  made  on  the  purchase  of 
goodH  by  defendants.  The  injunction  should 
not  be  continued.  Such  stringent  relief 
should  be  only  given  in  a  case  dear  in  point 
of  law,  and  only  doubtful  on  the  facts.  In- 
junction dissolved.  Costs  in  the  cause.  CHI" 
lette  v.  Rea,  (1910),  15  O.  W.  R.  345. 

Motion    to    oontinne    nntil    trial    — 

Land  Titles  Act  (Sask,)] — ^Motion  by  plain- 
tiff to  continue  an  interim  injunction.  The 
interim   order  directed   service  of  notice   of 
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motion  to  continue : — Held,  that  it  need  not 
be  by  sommons  and  notice  was  proper.  It 
was  unfed  that  the  ew  parte  injunction  had 
been  improperly  frranted,  it  having  been  with- 
held that  plaintiff  had  registered  a  caveat 
against  the  property  in  question.  The  in- 
junction woald  luive  been  granted  even  if  the 
Coort  had  been  informed  of  the  caveat  It 
was  prudent  to  obtain  the  injunction  to  pre- 
serre  the  Tendor*s  lien;  a  lit  pendens  would 
have  been  of  no  use.  Bashford  v.  Bott 
(1909),  12  W.  L.  R.  428. 

]I«tio&    to    eoAtiniie    m&til    trial  — 

B«stzaining  arfoitration  on  expropriation  jpro- 
ceedingB — I/ondon  Water  CJommission— -Con- 
tract with  individual  for  purchase  of  property 
sought  to  be  expropriated — Arbitration  pro- 
oeediogB  brought  by  municipality  to  aid  con- 
tractor to  acquire  title  —  Order  granted. 
O^rrif  V.  London  Water  CommUaionerB 
(1911),  19  O.  W.  R.  64,  2  O.  W.  N.  1016. 

Motiom  to  dlsfloWe  —  NeccsHty  for,] — 
Where  an  interim  injunction  is  granted  to 
a  day  certain,  and  a  motion  to  continue  is 
necessary  to  extend  it  beyond  such  day,  a 
motion  to  dissolve  is  improper,  except  where 
it  is  desired  to  get  rid  of  the  interim  order 
befon^  the  day  named.  MoC%aig  v.  CoMmee, 
20  C  Lu  T.  14.  19  P.  R.  45. 

MotloB  to  restrain  dofemdant  from 
parting  with  his  property  refused  as  plain- 
tiff had  no  judgment  and  no  right  to  execu- 
tion— Plaintiff's  Intention  to  appeal  to  Su- 
preme Court  of  Canada.  Lamont  v.  Wenger 
(1909),  14  O.  W.  R.  1087,  1  O.  W.  N.  200. 
See  a  C.  14  O.  W.  R.  984. 


oorporation — Action  against. 
}ff  ratepayer  —  Locua  aiandi  —  Census  enu- 
aierati<Hi  —  Ucense  commissioners — Parties. 
Bwmpkrie*  ▼.  Arthur,  3  O.  W.  R.  153. 


—  Injunction  to  restrain  — 
Brtmeh — Motion  to  commit,] — ^An  injunction 
had  been  granted  restraining  defendants  from 
usiiig  their  Victory  so  as  to  cause  noise  and 
▼ibratioo  to  be  f^lt  in  complainant's  house 
whidi  adjoined  the  factory.  Defendants  then 
renwyed  their  machinery  to  a  building  20 
feet  firom  the  factory,  leifeving  the  steam  en- 
gine In  the  factory,  and  by  a  shaft  35  feet 
kmg  nutning  underground  connected  the  ma- 
<idaery  with  the  engine  and  continued  to  use 
the  Cactoiy,  causing  noise  and  yibration  sim- 
ilar to  those  they  were  enjoined  not  to  cause. 
Oomidainant  moved  to  commit  them  for 
fanadi  of  the  injunction. — Ordered,  Peters, 
M.R.,  that  defendants  stand  committed,  but 
oa  their  paying  complainant  the  costs  of 
the  motion  within  six  days  after  taxing  the 
warrant  of  commitment  to  be  suspended  un- 
til the  further  order  of  the  Court.  Alley  v. 
Duckemin  (1880),  2  P.  E.  I.  R.  360. 

Objeet  of  salt  attained  —  Diacontinu- 
•«M»  —  Co9ta  ; —  Expense  of  complying  with 
sHer,] — A  plaintiff,  in  an  action  of  damages 
for  a  wrongful  publication  against  the  author 
of  it  who  obtains  an  interim  injunction  or- 
dering the  publisher,  mis  en  cause,  but  not 
aa  a  Joint  tort-feasor,  to  suppress  the  publi- 
cation, and  who,  having  attained  his  object 
by  the  execution  of  the  order,  discontinues 
his  suit  and  pays  the  costs,  is  further  liable 
to  ^  publi^er  for  the  expense  of  so  com- 


plying with  the  injunction.  Bell  Telephone 
Co,  V.  Canada  Asbestos  Co.,  29  Que.  S.  C. 
104. 

ObfltraotioaL  of  river  —  Removal — Dis- 
missal of  suit  —  Costs  —  Assessment  of 
damages — Remedy  ajt  tetr.]  —  The  plaintiff 
was  prevented  from  driving  his  lumber  down 
a  tributary  of  the  Saint  John  river  by  the 
closing  of  the  passage  by  a  pier  and  boom 
erected  by  the  defendant  in  connection  with 
his  saw  mill,  and  by  logs  of  the  defendant. 
The  defendant  was  the  owner  of  both  sides 
of  the  river.  The  suit  was  for  a  mandatory 
injunction  to  compel  the  removal  of  the  pier, 
booms,  and  logs  so  as  to  open  up  and  to 
keep  open  a  passage  for  the  plaintiff's  lumber, 
and  for  an  assessment  of  damages.  The  bill 
was  filed  and  motion  heard  on  the  23rd  May, 
two  days  before  the  passage  had  been  opened : 
— Heldj  that  the  injunction  in  respect  of 
future  obstruction  should  be  refused,  and  the 
plaintiff  left  to  recover  his  damages,  if  any, 
in  an  action  at  law,  but  that  the  bill  should 
be  dismissed  without  costs;  the  plaintiff  to 
have  costs  of  obtaining  and  serving  an  in- 
terim injunction  obtained  in  the  matter. 
Watson  V.  Patterson^  23  C.  L.  T.  268. 

Parties  —  Action  —  Practice.] — 1.  In- 
junction proceedings  can  be  taken  against 
parties  to  a  suit  only. — 2.  Such  suit  may 
be  instituted  simultaneously  with  the  appli- 
cation for  the  injunction. — 3.  The  service  of 
a  petition  of  notice  of  any  kind,  without  a 
writ,  does  not  suffice  to  constitute  the  person 
upon  whom  such  service  is  made  a  party 
to  a  suit.  Paradis  v.  Paradis,  19  Que.  S. 
C.  375. 

Patents  for  invention.  —  Action  for  in- 
fringement of  patents  afid  "breach  of  contract 
— Invalidity  of  patents  —  License  —  Interim 
injunction,] — Plaintiff  moved  for  interim  in- 
junction to  restrain  defendants  from  infring- 
ing plaintiff's  patents  for  certain  inventions 
relating  to  the  manufacture  of  glucose,  mal- 
tose, modified  starch,  etc.  Motion  enlarged 
before  trial  Judge  as  evidence  was  of  tech- 
nical character  and  so  conflicting  as  not  to 
justify  issuing  an  interim  injunction.  Dur- 
yea  v.  Kaufman  (1910).  16  O.  W.  R.  800, 
1  O.  W.  N.  1127. 

Payntent  of  money  to  debtor  —  Re- 
quest for  assignment — Attachment  of  debts.] 
— Where  a  creditor  suspects  "that  a  certain 
sum  of  money  due  to  his  debtor  (who  has 
refused  to  assign  for  benefit  of  creditors) 
will,  if  paid  to  the  latter,  be  placed  where 
creditors  cannot  get  at  it,  he  is  not  entitled 
to  a  judgment  restraining  the  person  who 
owes  the  debtor  from  paying  to  him  and  the 
debtor  from  receiving;  his  only  remedy  is 
by  garnishing  proceedings.  Dotoker  v.  Lynn, 
17  Que.  S.  C.  320. 

Peremptory  writ  —  Petition  —  Triat 
— Patent  for  invention.] — A  petition  for  a 
peremptory  injunction  cannot  be  heard  be- 
fore the  regular  and  ordinary  trial  of 
the  action,  and  cannot  be  the  subject  of  a 
special  early  hearing,  even  in  an  action  for 
the  infringement  of  a  patent.  Consolidated 
Car  Heating  Co.  v.  Caine,  2  Que.  P.  R.  401. 

Personal  serrioes — 2fo  injunction  to  re- 
strain,]— Injunction,  like  any  other  remedy 
borrowed   from   foreign   systems   of  law,   is 
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Bobject  to  the  fundamental  rales  of  the  ciyil 
law,  and  particularly  to  the  rule  that  no  one 
can  be  compelled  to  do  or  not  to  do  some- 
thing. Hence,  it  does  not  lie  to  prevent  one 
who  has  hired  his  services  to  another,  even 
by  an  exclusive  agreement,  from  hiring  them 
to  a  third  party.  Under  Art.  1065  G.  0.. 
the  violation  of  such  an  obligation  only  gives 
rise  to  an  action  in  damages.  Pitre  v.  Na- 
tional Amateur  Athletic  Assoc.  (1910),  20 
Que.  K.  B.  41. 

Petition  —  Amendment,] — Under  Arts. 
d88  and  980  a  writ  of  injunction  can  issue 
only  upon  a  petition  supported  by  affidavit, 
but  that  does  not  prevent  the  petition  being 
amended  after  the  issue  of  the  writ  under  Art. 
513;  at  all  events  in  cases  where  the  effect 
is  not  to  contradict  or  withdraw  any  of  ttie 
allegations  of  the  petition  upon  which  the 
order  for  the  issue  of  the  writ  was  based. 
And  in  a  case  where  the  amendment  was 
supported  by  affidavit,  a  motion  to  set  it  aside 
was  refused.  Royal  Electric  Co,  v.  Jf orrtce, 
2  Que.  P.  R.  563. 

Petition.  —  Municipal  corporations  — 
Resolution  —  Final  judgment  —  Separate 
hearin0,] — An  interlocutory  injunction  was 
issued  upon  a  petition  made  as  an  incident 
in  a  pending  cause,  whereby  the  annulment 
of  certain  resolutions  of  the  police  committee 
and  of  the  council  of  the  defendant  city  cor- 
poration was  prayed  for — the  petition,  besides 
praying  for  an  interlocutory  injunction,  pray- 
ing also  for  the  annulment  of  said  resolu- 
tions :~HeW,  that  under  Art.  968,  C.  P.,  the 
conclusions  of  a  petition  for  injunction, 
other  than  those  upon  which  the  interlocu- 
tory injunction  issues,  are  to  be  adjudicated 
upon  by  the  final  judgment  which  at  the  same 
time  adjudicates  upon  the  merits  of  the  ac- 
tion. l%erefore  an  inscription  for  proof  and 
final  hearing  on  the  merits  of  the  petition 
for  injunction  separately  from  the  main  ac- 
tion is  irregular,  and  will  be  rejected  on  mo- 
tion. Martin  v.  City  of  Montreal,  17  Que. 
S.  C.  95.  2  Que.  P.  R.  475. 

Praotico  —  Ontario  Rule  ^7.]  —  As  in- 
terim injunction  had  expired,  motion  to  con- 
tinue refused.  Reith  v.  Rainy  River  (1909), 
14  O.  W.  R.  530. 

Preserration  of  riclits  —  Change  in 
premises,] — ^The  object  of  an  interim  injunc- 
tion is  to  maintain  the  status  quo  between 
parties  until  it  shall  be  otherwise  ordered  by 
the  CTourt;  no  provision  of  the  law  author- 
ises the  issue  of  an  injunction  to  change  the 
condition  of  the  premises  occupied  by  the 
parties.  Houle  v.  Beaumier,  9  Que.  P.  R. 
110. 

President     of     a     mining     companj 

elected  at  annual  meeting  —  Directors  re- 
moved the  president  and  elected  defendant  in 
his  stead.] — Plaintiff  had  been  elected  presi- 
dent of  Peterson  Lake  Silver  Cobalt  Mining 
Co.,  Limited,  at  the  annual  meeting,  and 
subsequently  by  vote  of  the  directors  re- 
moved and  the  defendant  elected  in  his  stead. 
Then  this  motion  was  made  to  restrain  de-. 
fendant  from  aotine  or  assuming  to  act  as 
president  of  tfye  company,  until  the  next  an- 
nual meeting: — Held,  that  the  motion  should 
stand  for  hearing  as  a  by-law  of  the  company 


seemed  to  give  the  directors  power  to  re- 
move officers  of  the  company,  \8teindier  v. 
Maclaren   (1909),  14  O.  W.  R.  647. 

PreTont  transfer  of  proper^.] — liie 
Court  will  not,  at  the  instance  of  a  non- 
judgment  creditor,  interfere  by  injunction  to 
prevent  a  transfer  of  property  by  debtor. 
FairchUd  v.  Blmslie  (1909),  2  Alt  L..  R.  115. 

Prohibition  by-law  —  PuhlicaUon  of 
the  requisition  —  Delays  —  Interested  par- 
ties-^. P,  957;  R,  8,  O.  (1888),  1098, 
1099.] — A  demand  for  an  interlocutory  in- 
junction to  restrain  a  municipal  corporation 
from  holding  a  public  meeting  to  consider  a 
by-law  imposing  prohibition  for  irregularities 
must  be  directed  against  the  corporation  and 
its  secretary  treasurer,  and  not  against  the 
signers  of  the  requiaitioD.-HAn  interested 
party  may  ask  for  that  interlocutory  injunc- 
tion before  the  vote  is  taken  on  that  prohibi- 
tion by-law. — ^The  publication  of  the  requisi- 
tion and  of  the  notice  asking  for  a  prohibi- 
tion by-law  must  cover  four  full  weeks;  the 
publishing  of  it  once  a  week  upon  any  day 
of  the  week  during  four  consecutive  weeks 
is  insufficient.  Moir  V.  Huntingdon  (1910), 
11  Que.  P.  R.  319. 

Railway  —  Order  of  Board  of  RailvHiy 
Commissioners — Supreme  Court — Co-ordinate 
jurisdiction — Appeal — Stay  of  proceedings,] — 
In  an  action  by  a  municipality  for  an 
injunction  against  a  railway  company  to 
restrain  the  latter  from  closing  up  or 
interfering  with  a  certain  road,  it  de- 
veloped that  the  Board  of  Railway  C6in- 
missioners  had  made  an  order  authorisini? 
the  railway  company  to  divert  a  portion  of 
the  said  road  and  construct  their  line  be- 
tween certain  points  of  such  diversion.  Tlie 
trial  Judge  decided  that  the  municipality 
could  maintain  such  an  action  only  by  the  At- 
torney-General as  plaintiff : — Held,  on  appeal, 
while  the  Court  had  jurisdiction  to  grant  all 
proper  relief,  the  Board  of  Railway  Com- 
missioners having  dealt  with  the  matter, 
the  plaintiffs  should  apply  to  the  Board  for 
relief,  as  they  had  complete  control  over  their 
order.  Delta  v.  V€mcouver,  Victoria  d  Boat- 
em  Rw,  d  Navigation  Co.,  14  B.  C.  R.  83.  9 
W.  I..  R.  236.  467,  8  Can.  Ry.  Cas.  368. 

Affirmed  11  W.  L.  R.  208. 

Reeeiver  —  Balance  of  convenience  — 
Company,] — An  application  to  continue  un- 
til trial  an  interim  injunction  granted  e* 
parte,  and  to  appoint  a  permanent  receiver, 
was  dismissed,  where  the  plaintiff's  right  of 
action  was  not  entirely  free  from  doubt,  and 
it  appeared  that  the  injury  that  would  be 
occasioned  to  the  defendants  by  the  grant- 
ing of  the  injunction  and  the  appointment 
of  a  receiver,  if  the  plaintiff  ultimately  &iled, 
would  be  very  great,  while  that  which  wonld 
result  to  the  plaintiff  by  its  refusal,  if  he 
ultimately  succeeded,  would  be  comparatively 
small.  Application  of  this  principle  to  an 
incorporated  company.  Reynolds  v.  Ur^ii- 
hart,  5  T.  L.  R.  413. 

Removal  of  sand  from  bed  of  river 

— Subsidence  of  bank — Private  rights — Con- 
venience  of  public.] — Inconvenience  to  the 
public  cannot  be  set  up  as  against  private 
rights,  and  where  it  is  shewn  that  the  re- 
moval of  sand  from  the  bed  of  a  river  oppo- 
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lite  the  plaintiff's  property  has  caused  a 
mteidaioe  of  the  hank,  and,  if  continued, 
is  likely  to  cause  irreparable  damage,  an 
isjuncCion  should  be  granted  to  stop  the 
ditdging,  notwithstanding  affidavits  shewing 
that  contractors  and  the  public  would  suffer 
lorn  and  inconyenience  if  the  sand  could  no 
loager  be  procured  from  that  source  for 
building  parpoees.  Patton  y.  Pioneer  Nai?i- 
fsfien  d  Band  Co.,  5  W.  L.  R.  40.  16  Man. 
L.  R.  433. 

Bepetitlqm  of  slander  —  Public  enter- 
tmmmcnt  —  Imputation  of  murder.]  —  In- 
JanctiQfi  granted  until  the  trial  to  restrain 
te  defendants,  who  professed  to  be  mind- 
reader^  from  pretending  to  giye  information 
tt  their  public  entertainments  as  to  the 
cause  of  the  death  of  the  plaintiff's  husband, 
intimating  as  they  had  done  at  such  enter- 
tainments, that  he  met  with  his  death  at 
the  hands  of  a  supposed  friend,  and  thereby 
suggesting  the  idea  that  his  late  partner  and 
the  plaintiff  were  concerned  in  the  matter. 
Mon9om  t.  Tu9$and,  [18^1  1  Q.  B.  671,  re- 
ferred to.  Quirk  v.  Dudley,  22  C.  L.  T.  388, 
4  O.  L.  R.  532.  1  O.  W.  R.  637. 


manner  approved  of  by  their  engineers,  if  of- 
8onneuve  v.  Harbour  Comrs,  of  Montreal 
(1910),  39  Que.  S.  C.  36. 


def emdoats  deallac  witk 
proooeds  thereof  —  Payment 
imto  Court— Rule  1096,1 — Payment  into  Gburt 
under  Rule  1096  was  refused  where  defendant 
C.  held  proceeds  of  a  note  which  she  had 
cuiied,  as  it  could  not  be  said  any  sum  would 
■saw  I  <■  ill  J  go  to  plaintiff  or  that  the  case 
woold  pcobably  result  in  plaintiff's  favour  so 
as  to  warrant  transfer  of  money  from  defend- 
ant to  the  Court.  McDonald  v.  Curran,  13 
aw.  R.  272. 


_  olvio  oowstittoo  from  en- 
quiring aa  to  whether  an  employee  of  a 
mmdc^tal  corporation  was  a  Free  Mason. 
Fortjer  T.  Ouerim  (1910),  12  Que.  P.  R.  108. 


dIapoflltloB  of  property 

—  Emtending  statutory 
—  Fraudulent  disposition  of  prop- 
erty,]— 8emble,p€r  Richardson  and  Wetmore, 
JJ.  (Rouleau.  J.,  dissentiente) ,  that  a  plain- 
tiff is  not  entitled  before  judgment  to  an  in- 
terim injunction  to  restrain  a  disposition  of 
ptupeily  by  a  defendant.  To  obtain  any  relief 
of  that  nature  before  judgment,  a  plaintiff 
Biost  make  out  a  case  within  the  statutory 
pfoviaons  dealing  with  garnishee  and  attach- 
Bcnt  proceedings: — Held,  by  the  Court,  that 
in  this  case  the  material  was  in  any  event 
msniirient,  and  that  no  injunction  should 
be  granted  upon  it.  Pacific  Investment  Co, 
T.  8iro%  3  Terr.  L.  R.  125 ;  20  C.  L.  T.  152. 


_  pvblie  oorporatlom  from 
perforudmo  its  work*,] — An  injunction  will 
sot  lie  to  restrain  a  public  corporation,  such 
u  the  Harbour  Commissioners  of  Montreal, 
froB  eanying  on  statutory  works  in  discharge 
of  their  trust,  even  though  such  works  should 
interfere  with,  or  obstruct,  the  operations  of 
t  pnblic  Qtility  (is.,  drainage),  by  the  muni- 
cipality in  which  they  are  performed.  More 
particularly  will  such  be  the  case,  if  it  be 
■tde  to  appear  that  any  immediate  danger 
sf  in  consequences  is  obviated  by  the  con- 
seat  of  the  oommipsioners  to  aUow  the  muni- 
cipality to  operate  the  utility  (i.6.,  to  ez- 
t«d  Its  sewers),  through  their  works,  in  any 


of  oonpany's 
plant  for  taxes — Payment  into  Court — 
Statement  of  claim — Costs^] — ^Middleton,  J., 
granted  order  continuing  an  interim  injunc- 
tion restraining  town  from  seizing  company's 
plant  for  taxes.  Company  to  pay  into  Court 
$4,591.36  as  evidence  of  bona  fide  and  de- 
liver statement  of  claim  within  two  weeks. 
Costs  in  the  cause,  unless  otherwise  ordered 
by  trial  Judjre.  Ont,  d  Minnesota  Power 
Co,  V.  Ft,  Frances  (1911).  18  O.  W.  R. 
514. 

Rotuni  of  —  AcoeleraMon,] — Unless  in 
extraordinary  circumstances  a  motion  for 
the  return  of  a  writ  of  injunction  before  the 
day  fixed  will  not  be  granted.  TStrault  v. 
Wickham,  6  Que.  P.  R.  157. 

Risl&t  of  plaintiff  —  Irreparable  in- 
jury,] — An  interlocutory  injunction  will  not 
be  granted  when  serious  questions  are  raised 
in  regard  to  the  validity  of  the  plaintiff's 
asserted  rights,  and  when  the  sale  of  the 
goods  complained  of  will  not  inflict  such 
injury  as  cannot  be  cured  by  a  final  judg- 
ment. Canadian  Newspaper  Syndicate  v. 
Montreal  News  Co,,  9  Que.  P.  R.  78. 

Bisl&t  of  property  in  Kravel  takes 
from  bed  of  stream  —  Oumership  of 
Crown  —  Possession  —  Labour  expended  in 
removing  gravel  —  Jus  tertU  —  Severance 
from  realty.] — Plaintiffs,  concrete  manufac- 
turers, purchased  from  A.,  who  operated  a 
gold  dredge  on  the  Saskatchewan  River,  the 
gravel  washed  in  passing  through  the  dredge. 
The  defendants  sought  to  take  some  of  this 
gravel  and  plaintiffs  applied  for  an  injunc- 
tion:— Held,  that  they  cannot  succeed,  they 
not  having  possession,  the  gravel  belonging 
to  the  Crown.  Edmonton  v.  Cristall  (1909), 
12  W.  L.  R.  662. 

BlKlit  to  —  Contract  —  Municipal  cor- 
porations —  Street  railways  —  Performance 
of  work  —  Irreparable  injury  —  Malice,] — 
1.  Where  one  or  two  parties  to  a  contract  is 
doing  a  thing  which,  by  the  terms  of  the 
contract,  he  has  specially  reserved  the  right 
to  do,  the  other  party  to  the  contract  is  not 
entitled  to  an  injunction  to  restrain  the  doing 
of  the  thing,  on  the  ground  that  the  work 
is  proceeding  in  a  way  which  inflicts  more 
damage  than  would  be  caused  if  another 
method,  more  expensive,  had  been  adopted. 
So,  in  the  present  case,  the  defendants,  who 
had  granted  certain  powers  to  the  plaintifih, 
but  had  reserved  the  right  to  take  possession 
of  the  streets  when  necessary  for  road  opera- 
tions, were  not  bound  to  adopt  a  more  lengthy 
and  expensive  though  less  injurious  method 
of  performing  the  work.  —  2.  In  order  to  ob- 
tain an  injunction  in  such  circumstances, 
where  there  had  been  no  invasion  of  a  legal 
or  equitable  right,  it  must  be  established  that 
irreparable  injury  will  be  caused  if  an  in- 
junction be  not  granted.  —  3.  A  temporary 
interruption  of  traffic  and  an  injurious 
method  of  removing  the  rails,  causing  a 
damage  in  the  nature  of  a  pecuniary  loss, 
do  not  constitute  an  irreparable  injury.  —  4. 
Although  difficulties  had  existed  between  the 
parties,   and   the  defendant  might  have  de- 
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lived  satisfaction  from  the  thought  that  the 
exercise  of  their  rights  would  cause  the  plain- 
tiffs damage,  yet  malice  alone  does  not  open 
any  right  of  action,  where,  as  here,  there 
was  a  real  intention  to  accomplish  the  work, 
and  the  defendants  were  acting  within  their 
right.  Montreal  Park  d  Island  Rw.  Co,  V. 
fit.  LouU,  17  Que.  S.  C.  545. 

Sale  by  uhwtift  —  Withdrawal  by  execu- 
tion creditor.  Silver  v.  Rudolf,  1  E.  L.  R. 
138. 

Sale  of  Kooda  —  Condition  —  BreachA 
— An  interlocutory  injunction  will  be  granted 
to  enforce  an  agreement  whereby  the  respond- 
ent purchased  certain  goods  at  a  specified 
price,  which  agreement  he  deliberately  vio- 
lated.    Ozone  Co.  T.  Lyons,  7  Que.  P.  R.  65. 


Sale  of  land  —  Promissory «notes  given 
for  purchase  money  —  Claim  by  plaintiff — 
Injunction  to  restrain  defendants  from  deal- 
ing with  notes  or  proceeds  of  sale  of  notes — 
Payment  into  Court — Rule  1096 — Scope  of. 
McDonala  v.  Curran,  13  O.  W.  R.  272. 

Sale  of  property  —  Rescit^sion  of  con- 
tract —  Misrepresentation,] — Where  a  party 
contracts  to  purchase  property  and  pays  an 
instalment  and  afterwards  repudiates  the  con- 
tract and  sues  for  rescission,  the  Court  has 
no  jurisdiction  to  restrain  by  interim  in- 
junction the  vendor,  who  accepted  the  repu- 
diation and  re-took  his  property,  from  dealing 
with  it  as  he  sees  fit.  Christie  v.  Fraser,  24 
C.  L.  T.  257,  10  B.  C.  R.  291. 

Seovrity  —  Alteration  in  terms — Juris- 
diction of  Judge — Proceedings  before  another 
Judge,] — ^A  Judge  who  has  granted  an  inter- 
locutory injunction  in  the  terms  of  Art.  957, 
C.P.  remains  seised  of  the  motion  until  tiie 
security  preliminary  to  its  enforcement  is 
furnished.  He  may,  consequently,  suspend 
its  operation,  hear  the  parties  anew,  allow 
the  matter  to  be  contested,  and  revoke  the 
order.  Proceedings  taken  before  one  Judge 
may  be  continued  before  another.  Wampole 
V.  Lyons,  14  Que.  K.  B.  63. 

Sheriff's  title  —  Adverse  claimant  — 
Balance  of  convenience.  Kaulbaoh  v.  Boykm, 
1  E.  L.  R.  136. 

Speoial  remedy.] — ^A  writ  of  injunction 
will  not  be  granted  when  the  law  provides  a 
special  remedy  for  the  grievances  complained 
of.  Beauregard  v.  Roopton  FaUs,  6  Que.  P. 
R.  155. 

Stay  of  proeeedii&ss  —  Security  for 
costs,] — ^An  order  for  security  for  costs  made 
pursuant  to  Rule  1199,  and  issued  according 
to  Form  95,  has  the  effect  of  staying  all  fur- 
ther proceedings  until  security  is  given;  and 
while  such  an  order  stands,  it  is  not  compet- 
ent for  the  plaintiff  to  proceed  with  a  pend- 
ing motion  for  an  injunction  against  the  de- 
fendant who  has  obtained  the  stay,  but  such 
motion  should  be  enlarged  till  the  security  is 
perfected.  Weekes  v.  Underfeed  Stoker  Co,, 
21  C.  L.  T.  24,  19  P.  R.  299. 

Snbfltantial  damage  —  Mandatory  in- 
junction.]— Where  a  trespass  is  being  con- 
tinued, and  substantial  damage  is  being 
caused,  the  Court  will  generally  interfere  to 


restrain  the  furtho?'  commission  of  the  tres- 
pass, and  may  graut  a  mandatory  injunction. 
Smith  V.  Puhlio  Parks  Board  of  Portage  La 
Prairie,  1  Man.  L.  R.  249,  1  W.  L.  R.  237. 

Substitntioa.  by  trader,  or  his  srrvants, 
of  a  product  other  than  the  one  asked  for 
by  consumers— C.  C.  105k,  C.  P.  957  et  ««g.] 
— ^The  wilful  substitution  by  a  trader,  or  his 
servants,  of  a  product  other  than  the  one 
asked  for  by  consumers,  constitutes  an  ille- 
gal act,  for  which  such  trader  is  responsible 
toward  the  manufacturer  of  the  product 
which  had  been  asked  for  by  such  consnmen. 
— Under  such  circumstances,  the  Court  will 
maintain  and  declare  peremptory  an  injunc- 
tion, enjoining  such  trader  from  selling  or 
offering  for  sale  any  such  product,  as  being 
the  product  of  plaintiff's  manufacture,  and 
will  condemn  such  trader  to  pay  damages  and 
costs.  BovrU  Ltd.  v.  Metrakos  (1909),  17 
R.  de  J.  32. 

Testimoiiiale  to  employer  and  eaa- 
ployee  —  Publicajtion  in  changed  form  — 
Property  in  and  control  by  empUtyer.] — ^It  is 
not  every  breach  or  violation  or  good  faith  or 
departure  from  honourable  dealing  which  can 
call  forth  the  powers  of  equity  to  make  re- 
dress; there  must  be  disclosed  some  case  of 
civil  property  which  the  Court  is  bound  to 
protect  before  the  publication  of  private 
papers  will  be  enjoined. — ^The  plaintiff,  an 
expert,  was  a  superintendent  of  the  defend- 
ants* manufactory  of  pipe  organs  for  several 
years,  during  which  time  two  commendatory 
testimonials  had  been  given,  one  that  "  the 
builders  (defendants)  and  Mr.  Charles  S. 
Warren  (plaintiff)  have  every  reason  to  con- 
gratulate themselves,"  and  the  other  ad- 
dressed to  the  plaintiff  by  name,  wherein  he 
was  congratulated  on  having  **  solved  the 
problem  of  a  thoroughly  satisfactory  electro- 
pneumatic  action." — ^After  he  had  left  the  de- 
fendants' employ  and  started  business  for 
himself,  the  defendants  published  an  adver- 
tising pamphlet  containing  the  testimonials, 
omitting  all  reference  to  the  plaintiff  or  to 
his  name.  In  an  action  for  an  injunction  to 
restrain  the  publication  of  the  testimonials 
in  a  mutilated  form : — Held,  that,  as  between 
the  superintendent  and  the  company  whoee 
agent  or  employee  he  was,  the  testimonials 
were  the  property  in  possession  of  the  com- 
pany, who  had  the  right  to  control  their  pnb- 
lication,  and  that  right  continued  after  the 
plaintiff  left  their  employment,  in  the  absence 
of  any  restriction  imposed  by  the  writers. 
Howard  v.  Ounn,  32  Beav.  462,  followed. 
Warren  v.  Kam  Co.,  10  O.  W.  R.  5ia  15  O. 
L.  R.  115. 

Time  for  serrioe  —  Costs.] — ^A  party 
who,  upon  petition,  has  obtained  leave  to 
issue  a  writ  of  injunction,  has  the  same  time 
to  serve  the  writ  as  if  he  had  obtained  it  de 
piano. — ^Before  launching  a  motion  for  ad- 
judication upon  the  costs  reserved  on  a  peti- 
tion for  a  writ  of  injunction,  the  defendant 
should  proceed  under  Art.  150,  C.  P.,  to  com- 
pel the  plaintiff  to  serve  the  injunction. 
Oauvreau  v.  Hauterive,  7  Que.  P.  R.  483. 

Title  to  land  —  Two  parties  claimed 
same  land  —  One  by  paper  title — Other  by 
equitable  title  and  notice  to  other  claimant — 
Statute  of  Frauds.] — Plaintiff  had  paper  titie 
to  certain  lands.     Defendant  daimeid   same 
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Unds  by  pcwBession  and  purchase,  but  ad- 
mitted mistakes  in  her  conveyances,  and  also 
claimed  plaintiff  had  notice  of  her  equitable 
title  and  possession.  Defendant  had  built  on 
lands  in  question,  and  on  what  was  called  a 
**park  reserve"  according  to  the  registered 
piajL— At  trial  Mnlock,  C.J.Ez.D.,  held,  de- 
fendant had  made  out  a  case  and  dismissed 
plaintiirs  action  for  injunction  to  restrain 
defendant  from  building  on  said  lands  to  her 
detriment— Divisional  Court  held  (1909),  14 
O.  W.  R.  710,  19  O.  L.  R.  471,  that  above 
judgment  should  be  reversed  and  declared 
pb&tiif  entitled  to  said  lands,  but  the  in- 
junction was  suspended  for  one  year  to  en- 
able defendant  to  remove  obstructions  com- 
I^ained  of. — Court  of  Appeal  affirmed  judg- 
ment of  Divisional  Court. — Mykel  v.  Doyle, 
45  U.  C.  R.  65,  followed.  Ihde  v.  Starr 
(1910),  16  O.  W.  R.  473,  21  O.  L.  R.  407, 
1  O.  W.  N.  909. 


—  Supreme  Court  in  Equity 
Act.  Con.  Stat.  N.  B.  {190S),  ch,  112,  «.  S^.] 
— ^Motion  to  continue  an  injunction  restrain- 
ing defendant  from  trespassing  and  cutting 
down  and  carrying  away  timber  from  plain- 
tiff's land.  The  dispute  was  bond  fide  as  to 
who  owned  the  land.  Motion  refused,  plain- 
tiff l^t  to  his  remedy  at  law.  Section  34  does 
not  apply.    Oodard  V.  Oodard,  8  E.  L.  R.  73. 


HaJaytaMwg  mm  to  damaKes  —  Order 
for  aMeMmeni.] — Claims  for  small  damages 
by  some  defendants  ordered  to  be  included  in 
an  order  for  assessment  of  damages  by  other 
defendants  under  an  undertaking  given  on 
obtaining  an  interlocutory  injunction,  where 
they  arose  from  the  restraint  of  acts  which 
tbe  injunction  was  obtained  to  prevent  the 
doing  of.  Wood  V.  Lehlanc,  25  C.  L.  T.  90, 
3  N.  a  Eq.  iia 

Uadartnlrfug  to  speed  trial  —  Breach 
of.    Clarry  T.  Brodie,  1  O.  W.  R.  387. 

Watenrorka.] — Order  granted,  restrain- 
ing defendants  from  constructing  or  operat- 
ing a  rival  system  of  water  works  within 
certain  area,  and,  for  removal  of  water  pipes 
laid  by  them  within  that  area,  and  for  $86 
daoiages.  Verrett  v.  Agueduc  de  la  Jeune- 
Lateite  (1909),  42  S.  C.  R.  156. 

WheB  sraated  —  Irreparable  wrong  — - 
Remedy  in  damages — Landlord  and  tenant. 1 
— Iher^  is  no  ground  for  the  issue  of  a  writ 
of  injunction  except  when  the  wrong  caused 
to  the  party  claiming  it  is  serious  and  ir- 
reparable and  when  such  party  has  no  other 
remedy  in  law  to  obtain  reparation. — 2.  The 
lessee  of  part  of  a  building,  who  complains 
that  the  owner  in  altering  another  part  of 
the  building  troubles  him  in  his  enjoyment, 
has  a  remedy  in  damages  against  him,  as 
well  in  virtue  of  the  relationship  of  landlord 
and  tenant  as  of  the  relationship  between 
neiidibonrs,  and  in  consequence  he  has  no 
rifht  to  a  writ  of  injunction.  Poulos  v. 
6  Que.  P.  R.  1. 


Writ  of  smatsaoflLs  need  not  be  issued 
before  applying  for  interlocutory  injunction. 
Rhemmtne  T.  Stuart  (1910),  11  Que.  P.  R. 
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See  Appkai.  —  Abbitsation  and  Awabd 
— BAJinropTCT  and  Insolvency  —  Bnxs 
or  Sale  and  Chatikl  Mobtqaoes — Club — 


CONSPIBACY  —  CONSTITTTnONAL  LaW — CON- 
tempt of  coubt  —  contbact  —  coptbioht 
— Costs  —  Courts — Covenant  —  Damages 
— E]asement  —  Landlobd  and  Tenant  — 
Limitation  or  Aotions  —  Mines  and  Min- 
erals —  Nova  Scotia  Pbovincial  Exhibt- 
tion  —  Nuisance  —  Pabties  —  Patent 
roB  Invention  —  Pebemption  —  Pleading 
— Restraint  of  trade — Schools  —  Stbeet 
Railways — Substitution. 


HTMATE   OF  BAWDY  HOUSE. 

See  Cbiminal  Law. 


IHNKEEPEE. 

Boardlns-l&oiise  olutfBOs,  which  Art. 
2262  C.  C.  declares  are  prescribed  by  one 
year,  refer  to  the  price  for  accommodation 
furnished  by  boarding-house  keepers  earning 
their  livelihood  as  such.  Hence,  a  daim  for 
such  charges,  when  preferred  by  any  one 
else,  is  not  subject  to  the  aboye  mentioned 
rule.  Bonin  Y.  Duoharme  (1911),  39  Que 
S.  C.  433,  17  R.  de  J.  60. 

Fire  Escape  Aet  —  Neglect  to  comply 
u?ith  —  Injury  to  gue»t  —  Rescue  of  another 
— Volenti  non  fit  injuria  —  Contributory 
negligence  —  Jury,] — Where  a  guest  in  a 
burning  hotel  is  injured  in  consequence  of 
the  proprietor  having  failed  to  provide  the 
means  of  fire  escape  required  by  the  EHre 
Escape  Act,  an  action  for  damages  will  lie 
against  the  proprietor,  notwithstanding  that 
a  penalty  is  imposed  for  breach  of  the  statu- 
tory duty.  Orove$  v.  Lord  Wimbome,  [1898] 
2  Q.  B.  402.  applied.  The  defence  arising 
from  the  maxim  volenti  non  fit  injuria  (the 
guest  being  aware  of  the  lack  of  means  of 
fire  escape  and  having  made  no  objection) 
is  not  applicable  where  the  injury  arises  from 
a  breach  of  a  statutory  duty.  Baddeley  v. 
Earl  QranviUe,  19  Q.  B.  D.  423,  applied. 
The  fact  that  the  guest  delayed  his  exit  in 
order  to  rescue  a  fellow-guest  and  thereby 
lost  his  own  chance  of  getting  out  safely,  is 
not  as  a  matter  of  law  "  contributory  negli- 
gence;" whether  the  plaintiff  did  anything 
which  a  person  of  ordinary  care  and  skill 
would  not  have  done  in  the  circumstances,  or 
omitted  to  do  anything  which  a  person  of 
ordinary  care  and  skill  would  have  done,  and 
thereby  contributed  to  the  accident,  was  for 
the  jury  to  decide.  Lore  v.  New  Fairvicw 
Corporation,  24  C.  L.  T.  259,  10  B.  C.  R. 
330. 

Lease  aj&d  liire  of  rooms  in  ]&ot«l — 

Breach  of  contract — Mixed  contract — Partly 
civil  and  partly  commercial  —  Rejection  of 
oral  evidence.  Pellerin  v.  Vincent,  4  B.  L. 
R.  249. 

Idabillty  for  effects  of  svest — Com- 
mencement of  relationship  —  Negligence  — 
Notice  —  Special  place  provided  for  leaving 
effects.  Praeer  v.  McOibbon,  10  O.  W.  R. 
54. 

Ifien  —  Detention  of  goods — Strangers,] 
— ^An  innkeeper  has,  by  virtue  of  Art.  1816a, 
C.  C,  a  right  to  retention  only  in  respect 


2079 


nnrEEEPEBr— DrscBipnoH. 


2080 


of  the  goods  belonging  to  his  guest,  and  not 
in  respect  of  goods  belonging  to  third  persons 
whom  his  guest  has  brought  into  the  inn. 
Taylor  v.  0*Brien,  24  Qu^  S.  O.  407. 

Iilen  —  Ewpenses  and  advancet  —  Cwt- 
mercial  traveller  —  Samplet  of  employer  — 
Pledge,] — ^The  lien  which  the  law  gives  an 
innkeeper  on  the  goods  of  his  lodgers  is  to 
be  interpreted  strictly,  and  the  Jadge  can- 
not enlarge  it  even  for  eqai table  causes.  An 
innkeeper  cannot  hold  the  goods  of  guests 
as  security  for  medical  expenses  and  advances 
of  money  made  by  him  to  his  guest  to  enable 
him  to  continue  his  journey.  A  commercial 
traveller  cannot  pledge  his  employer's  sam- 
ples as  security  for  his  personal  debt.  CH^ 
mour  V.  iSfnoir,  27  Que.  S.  G.  39. 

Zil«A  on  goods  of  svest  for  board  — 

Detention  of  good% — Dispute  aa  to  amount 
ov>ing,] — Action  for  damages  for  detention 
of  goods.  On  the  evidence  it  was  found  that 
plaintiff  was  indebted  to  defendant  for  $7.40 
board.  Defendant  had  detained  goods 
brought  to  his  house  by  plaintiff  amounting 
to  between  $1,000  and  $1,000 :— Held,  that 
defendant  had  lien  on  all  these  goods  for  the 
board.  There  is  no  such  thing  as  excessive 
detention.  Newman  v.  Whitehead,  9  W.  L. 
R.  688,  2  Sask.  L.  R.  11. 

XiOss  of  sv^at's  property  —  Deposit  of 
traveller  —  Negligence  —  Damages,] — ^A  per- 
son who  prolongs  his  stay  at  a  hotel  and 
remains  for  a  month  or  more,  is  a  traveller 
within  the  meaning  of  Art.  1233  (4),  C.  C. 
and  can  prove  by  witnesses  that  he  left  his 
luggage  in  the  hotel.  He  can  do  this  also 
by  clause  1  of  the  same  article,  because  a 
hotel  keeper  is  a  tradesman  (commercant), 
and  the  deposit  of  luggage  a  matter  relating 
to  trade.  A  hotelkeeper  who  places  the  lug- 
gage of  a  traveller  in  a  baggage  room,  which 
is  not  under  lock  and  Isey  and  open  and 
accessible  to  every  one  at  all  times,  is  guilty 
of  negligence  within  the  second  exception  of 
Art  1815,  C.  O.  The  loss  of  luggage,  in  these 
circumstances,  renders  him  liable  not  only 
for  the  $200  mentioned  in  that  article,  but 
for  the  full  value.  Judgment  in  Qreene  v. 
Windsor  Hotel  Co,,  Q.  R.  26  S.  O.  97,  af- 
firmed. Windsor  Hotel  Co.  v.  Qreene,  14 
Que.  K.  B.  66. 

Iioss  of  sveat's  property  —  Negligence 
-^Contributory  negligence,]— -On  the  plain- 
tiff's arrival  at  Winnipeg,  he  delivered  some 
luggage  to  the  driver  of  a  transfer  company, 
to  be  taken  to  the  defendants'  hotel,  to  which 
the  plaintiff  walked,  and  at  which  he  regis- 
tered and  was  assigned  a  room,  to  wMch 
he  took  his  valise.  The  driver  brought  the 
luggage  to  the  hotel  and  left  it  in  the  hall 
with  other  luggage,  but  in  a  place  not  visible 
from  the  office,  and  informed  the  clerk  in  the 
office  that  he  had  done  so.  The  hotel  was 
crowded,  the  city  was  unusually  full  of  visi- 
tors, persons  going  to  and  from  the  hotel 
bar  passed  the  place  where  the  parcels  were, 
and  it  was  not  in  a  safe  place  for  unwatched 
luggage  to  be  left  in.  The  plaintiff  noticed 
his  parcels  there  about  11  o'clock  the  same 
night,  but  did  not  remove  them  or  draw  the 
attention  of  the  hotel  servants  to  them.  The 
next  day  he  noticed  that  the  parcels  were  not 
in  the  hall,  but  said  nothing  about  it  until  the 
third  day,  when  he  asked   for  the  parcels. 


They  could  not  then  be  found,  and  the  pre- 
sumption was  that  they  had  been  stolen. 
Neither  the  defendants  nor  any  of  their 
servants  had  paid  any  attention  to  the  par- 
cels or  moved  them  in  any  way: — Heid,  per 
Richards,  J.,  that  the  parcels  got  into  the 
custody  of  the  defendants  when  the  driver 
who  brought  them  reported  to  the  hotel  cHeA 
that  he  had  done  so;  that  the  plaintiff  was 
justified  in  assuming,  when  he  saw  the  par- 
cels in  the  haU,  that  they  were  being  cared 
for  by  the  defendants,  and  that,  when  he 
missed  them  the  next  day,  he  had  a  right  to 
suppose  that  they  had  been  put  into  the  de- 
fendants' baggage  room;  and  that  he  had 
not  been  guilty  of  such  negligence  as  to  dis- 
entitle him  to  recover  their  value  from  the 
defendants.  Per  Perdue,  J.,  that  the  plaintiff 
was  guilty  of  such  gross  negligence,  in  the 
circumstances,  in  not  calling  the  attention  of 
the  hotel  keepers  to  his  parcels,  when  he  saw 
them  lying  in  the  hall,  and  taking  no  steps 
to  have  them  removed  to  a  safer  place,  aa  to 
relieve  defendants  from  their  common  law 
liability  as  innkeepers.  The  Court  bttng 
equally  divided,  the  defendants*  appeal  from 
the  verdict  and  judgment  of  a  County  Court 
in  favour  of  the  plaintiff  was  dismissed  with- 
out costs.  Barrie  v.  Wright,  16  Man.  L.  R. 
196,  1  W.  L.  R.  412. 

Boom  rent — Several  liability  of  tenants 
— O,  O,,  ISlSa,]  —  When  several  persona 
jointly  rent  a  room  for  a  single  determined 
sum  per  month,  without  specifying  any  joint 
and  several  liability,  nevertheless  the  lessor  is 
not  bound  to  accept  the  share  of  the  rent  of 
one  of  the  roomers. — The  lessor  of  a  room 
has  the  right  to  retain  possession  of  the  cloth- 
ing and  personal  effects  belonging  to  hia 
tenant  and  found  in  the  room  to  secure  pay- 
ment of  his  rent  and  he  may  prevent  the 
tenant  from  removing  them.  OueUeite  t. 
Ducharme  (1910),  17  R.  li.  n.  s.  1. 

See  Bahjoent  —  Ca.bbieb8  —  Intozzoat- 

ING  LIQUORS — ^LaNDLOBD  AND  TENANT. 


INIiAHD  BEVEITITE  ACT. 

See  Revenue. 


See  Defamation. 


DTQUEST. 

See   Cbiicinal    Law — Injunotion. 


IKSANITT. 

See  Lunatic. 


nrscBiPTiON 

See  Appeal  —  Notice  of  Inscription 
Pleading — Trial. 
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nrsoiiinBNCT. 

LUPTCT  AND   INSOLVENCY 
PANT. 


—  CJOM- 


mOLYBKT  DEBTORS  ACT,  P.EX 

Bm  OONBTITUTIONAL  LAW. 


nrepscnoN  of 

'   Aecouts.   See  Banks   and 
Bankino* 


See  DisoonsT. 
Oiiii.    Bern  Baim  of  Goods. 

See  Mines  and  Minerals. 
See  Statutes. 
See  Discovert — ^Landlord  and 


Tenant. 


INSPECTOR. 


Am  Bah 

TIONB 


AND  InSOLVSNOT  —  BLBO- 

—  Intoxicatino  Liquor. 


IVSPECTOR  OF  HIOHWATS* 

8m  MuNidPAi.  Corporations. 


Sae  Tendor  and  Purchaser. 


nrsirsAiCE. 

L  ACCDBHT.  2061. 

2.  Bbsert  Societt,  2001. 

3.  BUBOLAR  iNSURANCEi  2009. 
(NOCRBM.) 

4.  Bmflotebs'  I^abujtt,  2009 

5.  Fm,  2100. 

6.  Guarantee,  2145. 
I.  Hail»  2148. 
&Ui^  2146. 

9.  UvB  Stocr;.  2189. 
la  Marinr;  2189. 
IL  Plate  Glass,  2196. 
12.  Sfrinkub  Leakage,  2196. 


1»  Accident. 

**  AarHii»tBl  **  deatk  —  Onus— Finding 
«C  jerj  —  Notioe  and  particalan  of  death — 
Wtifcr.  FawUe  t.  Ocean  Accident  and  Chtar^ 
•aiee  Co..  1  O.  W.  B.  252,  4  O.  L.  R.  146. 


Aetion  on  policy — Application  for  policy 
— Untrue  statement  by  insured  —  EMndings 
of  jury  —  No  finding  as  to  materiality  — 
New  trial  —  Costs.  Thomson  v.  Maryland 
Casualty  Co.,  8  O.  W.  R.  508. 

Applioatiom  —  Beneficiary  not  named  in 
policy — Right  to  proceeds — Accident  poUoy — 
Act  for  benefit  of  wives  and  children.}  — 
Where,  through  error,  and  unknown  to  the 
insured,  the  beneficiary  mentioned  in  the  ap- 
plication for  insurance  is  not  named  in  the 
policy,  he  is,  nevertheless,  entitled  to  the 
benefit  of  the  insurance;  Davies  and  Mills, 
JJ.,  dissenting.  Per  Sedgewick,  J. — ^The  New 
Brunswick  Act  for  securing  to  wives  and 
children  the  benefits  of  life  insurance  (56  V. 
c.  25)  applies  to  accident  insurance,  as  well 
as  to  life.  Comtcall  v.  Halifax  Bankina  Co., 
22  C.  L.  T.  360.  32  S.  C.  R.  442. 

Basgagemaa  —  Conditions  in  poUoy  — 
Hazardous  occupation  —  Voluntary  exposure 
to  danger.] — An  accident  policy  issued  to  M., 
who  was  insured  as  a  baggageman  on  a  rail- 
way, contained  the  following  conditions :  **  If 
the  insured  is  injured  in  any  occupation  or 
exposure  classed  by  this  company  as  more 
hazardous  than  that  stated  in  said  applica- 
tion, his  insurance  shall  only  be  for  such 
sums  as  the  premium  paid  by  him  will  pur- 
chase at  the  rates  fixed  for  such  increased 
hazard.  (There  was  no  classification  of 
"exposure"  by  the  company.)  This  insur- 
ance does  not  cover  death  resulting  from 
voluntary  exposure  to  unnecessary  danger." 
M.  was  killed  while  coupling  cars,  a  duty 
generally  performed  by  a  brakesman,  whose 
occupation  was  classed  by  the  company  as 
more  hazardous  than  that  of  a  baggageman: 
— Heldf  affirming  the  judgment  of  the  Court 
of  Appeal,  2  O.  L.  R.  521,  21  C.  L.  T.  653, 
which  sustained  the  judgment  for  the  plain- 
tiff at  the  trial,  32  O.  R.  284,  21  C.  L.  T.  76, 
that,  as  he  was  only  performing  an  isolated 
act  of  coupling  cars,  the  insured  was  not  in- 
jured in  an  occupation  classed  as  more  haz- 
ardous under  the  first  of  the  above  conditions. 
Held,  also,  that  as  the  evidence  shewed  that 
the  insured  was  in  the  habit  of  coupling  cars 
frequently,  and  therefore  would  not  consider 
the  operation  dangerous,  there  was  no  "vol- 
untary exposure  to  unnecessary  danger" 
within  the  meaning  of  the  second  condition. 
McNevin  v.  Can.  R%o.  Aco.  Ins.  Co.,  22  C.  L. 
T.  223,  32  S.  C.  R.  194. 

Bonofloiary  —  Application  —  Incomplete 
gift  —  Trust  —  Act  to  secure  to  toives  and 
children  the  benefit  of  life  insurance  — 
Declaration.] — C.  made  a  written  application 
to  an  accident  insurance  company  for  $2,000 
accident  insurance,  the  policy  **to  be  payable 
in  case  of  death  by  accident  under  the  provi- 
sions thereof  to  M.."  wife  of  the  deceased. 
The  company  issued  its  policy,  payable  to  the 
representatives  or  assigns  of  the  assured. 
M.'s  name  was  not  mentioned  in  the  policy, 
neither  was  there  anything  in  it  to  indicate 
in  any  way  her  as  a  beneficiary.  M..  as  ad- 
ministratrix of  C,  brought  an  action  on  the 
policy  for  the  recovery  of  the  $2,000.  The 
action  was  afterwards  settled  by  the  company 
paying  the  $1,000  now  in  dispute  to  the  ad- 
ministratrix in  discharge  of  the  policy.  On 
an  application  to  pass  the  administratrix's 
accounts  before  the  Judge  of  Probate,  it  was 
contended  on  behalf  of  the  creditors  of  C. 
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that  the  administratrix  should  account  for 
the  $1,000  as  assets  of  the  estate,  and  on 
behalf  of  M-.  that  she  was  the  sole  beneficiary 
under  the  policy,  and  the  money  formed  no 
part  of  C.'s  estate.  It  appeared  that  it  was 
not  the  practice  of  the  company  in  a  case 
of  this  kind,  notwithstanding:  the  terms  of 
the  application,  to  issue  a  policy  payable  to 
the  beneficiary  named  therein,  but  they  held 
themselves  bound,  in  case  of  death,  to  pay 
the  amount  due  to  the  beneficiary  named  in 
the  application.  It  also  appeared  that  0. 
told  M.  that  the  policy  was  payable  to  her, 
and  he  gave  it  to  her  when  he  took  it  out. 
The  Judge  held  that  the  money  paid  under 
the  policy  belonged  to  the  estate  of  C.  From 
this  decision  the  administratrix  appealed : — 
Held,  that  there  was  no  complete  gift  inter 
vivos  of  the  policy  and  fund  to  yi.  from  her 
husband;  and  the  intended  gift  being  purely 
voluntary  and  incomplete,  the  Court  would 
not  complete  it.  and  there  was  no  trust 
created  and  declared  in  her  favour.  Apart 
from  58  V.  c.  25.  no  interest  would  pass  to 
H..  even  had  she  been  named  in  the  policy 
as  beneficiary,  merely  by  reason  of  that  fact, 
and  if  G.  wished  such  interest  to  pass  he 
must  have  left  the  money  to  her  by  will  or 
settled  it  upon  her  during  his  life.  The  Act 
58  V.  c.  25,  for  securing  to  wives  and  chil- 
dren the  benefit  of  life  insurance,  does  not 
apply  to  accident  insurance.  The  application 
can  not  be  said  to  be  a  declaration  under 
the  Act.  as  under  s.  6  the  policy  must  be  in 
existence  before  there  can  be  a  declaration 
affecting  it.  Comtoall  v.  Halifax  Banking 
Co.,  35  N.  B.  R.  308. 

Commoroial  traveller  —  Brakesman — 
Temporary  engagement  in  a  more  hazardous 
employment  —  Condition  —  Amount  pay- 
ahhB.} — A  policy  of  accident  insurance  de- 
scribed the  insured  as  a  commercial  traveller, 
and  contained  a  condition  that  if  he  met  with 
an  accident  while  '*  temporarily  or  perma- 
nently engaged  in  any  occupation  ^ 
classed  by  the  company  as  more  hazardous 
than  that  in  which  he  is  insured,"  the 
amount  payable  should  be  what  the  premium 
paid  by  him  would  entitle  him  to  be  insured 
for  under  much  more  dangerous  classifica- 
tion. The  insured  applied  for  employment 
as  a  railway  brakesman,  and  while  taking  the 
usual  trial  trip  prior  to  engagement  (in  which, 
however,  he  worked  gratuitously  as  a 
brakesman),  he  was  killed,  apparently  by  be- 
ing run  over  by  a  train : — Held,  that  the 
case  fell  within  the  above  condition,  and  the 
amount  payable  was  limited  accordingly.  Mc- 
Nevin  y.  Can,  Rw,  Ace.  Ins.  Co,  (1900-2), 
32  O.  R.  284.  2  O.  L.  R.  531.  32  S.  C.  R. 
irV4.  considered  and  distinguished.  Judgment 
of  Clute,  J.,  reversed.  Stanford  v.  Imperial 
Guarantee  ct  Ace.  Ins,  Co.  of  Canada  (1908), 
18  O.  L.  R.  562,  12  O.  W.  R.  1289,  13 
O.  W.  R.  1171. 

Condition   llniitlns  time   for   proofs 

of  loss  —  Requirement  of  immediate  notice 
— Foreign  administrator  —  Relief  from  for- 
feiture —  Jurisdiction  —  Judurature  Act  — 
R.  8,  O.  1897  c.  51,  s,  57,  *.-«.  5.] — A  condi- 
tion in  a  personal  accident  insurance  policy 
provided  that  '*  immediate  written  notice  with 
full  particulars  and  full  name  and  address  of 
insured  is  to  be  given  to  the  company  at  To- 
ronto of  any  accident  and  injury  for  which 


claim  is  made.     Unless  affirmative  proof  of 
death,  loss  of  limbt  or  sight,  or  duration  of 
disability,   and    their    being    the   proximate 
result   of   external    violent    and    accidental 
means,     is     so     furnished     within    thirteen 
months  from  the  time  of  such  accident,  no 
claim  based  thereon  s^all  be  valid. — ^An  ap- 
peal from  the  judgment  of  Boyd.  O..  at  the 
trial   (11  O.  W.  R.  363,  post  2),  in  favonr 
of  the  plaintiff,  the  administrator  of  the  in- 
sured, for  the  amount  of  the  policy,  was  al- 
lowed, where,  although  written  notice  of  the 
killing  of  the  insured  by  a  railway  train  and 
the  time  when  and  the  place  where  he  was 
killed  was  given  as   required  by  the  abOTe 
condition,  affirmative  proof  of  death  and  of 
its  being  the  proximate    result    of  external 
violent  and  accidental  means  within  thirteen 
months  from  the  time  of  the  accident  was  not 
furnished  as  required  by  the  same  condition: 
— Held,  by  Moss,  G.J.O.,  and  Meredith,  J.A., 
that   the  notice   and   proof  required  ia  this 
condition   were    two    separate    and  distinct 
things,  and.  although  proof  may  amount  to 
notice,  mere  notice  is  not  proof. — ^The  condi- 
tion  was   reasonable,   and    neither   under  s. 
57,  s.-s.  3,  of  the  Judicature  Act,  R.  S.  0- 
1897  c,  51,  which  empowers  the  High  CJoort 
to  relieve  against   penalties  and  forfeitures, 
nor^  otherwise,   was   there  power   to   relieve 
against   the  consequences  of  non-compliance 
with  its  provisions. — Per  Boyd,  C,  and  Moss, 
C.J.O. : — If  a  foreign  administrator  of  a  de- 
ceased person  brings  action  in  this  province 
for  money  to  which  the  latter  was  entitled, 
and   pending    proceedings    obtains   ancillary 
letters  here,   the   title  thus  obtained  rehites 
back  to  the  issue  of  the  writ  and  supports 
the  action.  —  Per  Boyd,   C. : — "  Immediate 
notice  "  in  the  above  condition  means  reason- 
ably expeditious  notice.    Johnston  v.  Dom.  of 
Can,  Guarantee  d  Ace.  Ins,  Co.,  17  O.  L.  R. 
462,  11  O.  W.  R.  363,  12  O.  W.  R.  980. 

Condition  of  policy — Notice  —  Tender 
before  action — Waiver.] — ^The  condition  of  a 
policy  insuring  H.  against  death  by  accident 
required  that  notice  of  death  should  be  given 
to  the  company  within  ten  days  thereafter, 
and  it  was  provided  that  if  the  insured  met 
his  death  while  under  the  influence  of  in- 
toxicating liquor  the  company  should  be  liable 
only  for  one-tenth  of  the  amount  of  the  in- 
surance. The  insured  disappeared  on  the 
21st  of  November,  1908.  When  last  seen  on 
the  evening  of  that  day  he  was  apparently 
under  the  influence  of  intoxicants,  and,  on 
3rd  April,  1909,  his  dead  body  was  found  in 
the  river  in  an  advanced  state  of  decomposi- 
tion, death  having  been,  in  all  probability* 
caused  by  drowning.  After  the  finding  of  the 
body  the  plaintiff  gave  notice  of  death  to  the 
company  and  furnished  proof  as  required. 
The  company  refused  payment  and,  before 
action,  tendered  the  plaintiff  one-tenth  of  the 
amount  of  the  insurance  payable  under  the 
policy  as  full  settlement  therefor.  The  com- 
pany pleaded  this  tender  in  their  defence  to 
the  action  and  made  proof  thereof  at  the 
trial: — Held,  that  the  tender  made  by  the 
company  was  a  waiver  of  the  condition  re* 
quiring  notice  within  ten  days  of  death  and 
also  an  admission  of  liability  by  the  com- 
pany; and,  Anglin,  J.  dissenting,  that,  as  the 
company  had  failed  to  shew  that  the  deceased 
came  to  his  death  while  under  the  influence 
of  intoxicating  liquor,  the  plaintiff  was  en- 
titled to  recover  the  full  amount  of  the  in- 
surance.   Judgment  appealed  from,  20  Man 
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S.  69,  W.  L.  R.        •  afllrmed.       Can. 

Rw.  Ace.  /m.  Co.  y.  Haines   (1911),  44  S. 
G  S.380L 


of  poliey — Contract  for 
one  wear  —  Continuation  or  renewal — Period 
ef  fraoe  ~-  Ontario  Insurance  Act,  s.  148 
{J)—Autkontw  of  a^0ni.]— Section  148  (1) 
•f  the  iDBaiance  Act,  B.  S.  O.  1897,  c.  203, 
is  not  apidicable  to  a  contract  of  insurance 
vhieh  tlie  aasared  has  no  right  to  continue 
or  mev  without  the  consent  of  the  insurers ; 
it  neiely  nuikes  uniform  and  extends  the 
eoamoDly  contzacted-for  grace  given  to  the 
aasared  to  renew,  after  forfeiture  or  default, 
a  contact  renewable,  or  not,  at  his  wilL — 
In  tills  case  a  policy  of  accident  insurance 
was  considered,  having  regard  to  its  provi- 
saoBs,  to  be  a  contract  for  one  year  only,  and 
one  which  could  be  continued  or  renewed  only 
by  mutual  consent;  and  it  was  heidj  that 
there  waa  no  such  continuation  or  renewal, 
although  the  agent  of  the  insurers  had,  after 
the  expiry  of  Uie  year,  and  after  an  accident 
bad  happened  to  the  assured,  from  the  effects 
«f  which  he  died  two  weeks  later,  accepted 
from  the  assured  a  promissory  note  for  the 
mewal  premium  and  delivered  to  him  or  the 
bcaefidary  a  renewal  receipt  which  had  been 
intrusted  to  the  agent  by  the  insurers,  but 
aot  for  such  purpose.  Carpenter  v.  Can,  Ru>, 
Ace.  Ins.  Co^  18  O.  L.  R.  38a  13  O.  W.  R. 


DMitk    of    asavrod    by    drowning  — 

Proof  of  eandition  of  assured — Influence  of 
intomemtinff  Uquors--Onus — Notice  of  death 
--Condition  precedent — Knowledge  of  death 
nsi  acquired  tiU  after  time  for  giving  notice 
eofired — Paytnent  of  money  into  Court — Ad- 
iftioo  oi  cauee  of  action — Waiver.] — One 
of  the  terms  of  an  accident  insurance  policy 
was  that.  If  the  assured  met  death  while 
aader  the  influence  of  intoxicating  liquor,  the 
JaiflMnt  ahould  be  entitled  only  to  one-tenth 
«f  the  amount  of  the  insurance.  The  evi- 
was  that  on  the  day  when  the  assured 
last  seen  alive  he  was  helplessly  drunk, 
Wcwecn  7  and  8  o'clock  in  the  evening;  but 
at  the  moment  when  last  seen,  about  9.  he 
had  beoome  considerably  more  sober,  though 
idO  Dotioeably  under  the  influence  of  in- 
tozicatiiic  liquor.  There  was  nothing  to 
ihew  the  exact  time  when  he  met  his  death. 
Sx  flMmths  after  the  day  when  he  was  last 
wtm,  his  dead  body  waa  found  Jn  the  Red 
river,  and  the  inference  was  that  he  had 
WcB  oeddentally  drowned,  and  probably  on 
that  dsLj: — ^ffeld,  per  Ridiards,  J.A.,  in  an 
aetioo  by  the  administrator  of  the  estate  of 
Hie  (icrniscid  upon  the  policy,  that,  while  the 
saas  waa  oa  the  defendants  to  prove  a  de- 
fcnee  based  on  the  above  term  of  the  policy, 
that  onus  waa  discharged  by  the  evidence 
gifea ;  and  the  finding  of  the  trial  Judge,  who 
tried  the  action  without  a  jury,  should,  on 
that  ioaoe.  be  reversed — the  facts  not  being 
m  diapate  and  the  appellate  Court  being  in 
as  good  a  position  as  the  trial  Judge  to 
htm  aa  opinion  thereon.  —  Condeau  v. 
Awteriemn  Accident  Co.^  25  8.  W.  R  6,  dis- 
tiBgniflbed. — Per  Perdue,  J.A.,  that  the  trial 
Jadge  properly  found  that  the  onus  had  not 
Wca  satiafied.— Condition  6L  which  by  the 
poQcy  was  made  a  condition  precedent  to 
the  right  to  recovery,  required  written  notice 
si  the  death,  with  particulars,  to  be  given 

CXJL — 67 


to  the  defendants  within  10  days  thereof; 
"and  any  failure  to  give  such  notice  and 
particulars  shall  invalidate  and  render  void 
all  claims  under  this  policy."  The  plaintiff 
and  beneficiary  had  no  knowledge  of  the 
death  till  the  discovery  of  the  body,  6 
months  afterwards : — Held,  per  Richards  and 
Perdue,  JJ.A.,  that  the  notice  was  a  suffi- 
cient compliance  with  the  condition. — CasseH 
V.  Lancashire  and  Yorkshire  Accident  Insur- 
ance Co.,  1  Times  L.  R.  496«  distinguished. 
— Trippe  v.  Provident  Fund  Society,  140  N. 
Y.  28,  approved  and  followed. — Per  Cameron, 
J.A.,  agreeing  with  the  trial  Judge,  that  the 
defence  of  want  of  notice  must  prevail  in 
the  absence  of  countervailing  considerations. 
— ^The  defendants,  however,  tendered  and 
paid  into  Court  one-tenth  of  the  amount  of 
the  policy: — Held,  per  Howell,  O.J.A.,  Per^ 
due  and  Cameron,  JJ.A.  (Richards,  J.A., 
expressing  no  opfnion),  that  this  must  be 
considered  an  admission  of  the  cause  of  ac- 
tion and  a  waiver  of  the  omission  to  give 
the  notices  required  by  the  policy. — Judg- 
ment of  Mathers,  J.,  13  W.  L.  R.  709,  re- 
versed, and  judgment  to  be  entered  for  the 
plaintiff  for  the  full  amount  of  the  insur- 
ance. Haines  v.  Can.  Rw.  Accident  Ins,  Co. 
(1910),  15  W.  L.  R.  300,  20  Man.  L.  R  69. 

Beatk  of  inanred.] — Beneficiary  wrong- 
ly named  in  policy  —  No  person  by  name  in 
policy  —  Payment  into  CJourt  by  insurance 
company  —  Application  for  payment  out  by 
person  intended  as  beneficiary  —  Evidence — 
Beneficiary  known  by  nickname  as  used  in 
policy  —  No  doubt  as  to  who  was  intended 
— ^Application  granted  —  Costs  out  of  fund. 
Be  Moran  (1910).  17  O.  W.  R.  578,  2  O. 
W  N.  293. 

DiaablUty  —  ** Immediately  disable'*  — 
Causation  or  time  —  Notice  of  accident  — 
Condition  precedent.^  —  An  accident  policy 
issued  to  the  plaintiff  contained  a  contract 
that  "  if  accidental  injuries  shall  immediate- 
ly, continuously,  and  wholly  disable"  the  as- 
sured, the  defendants  would  pay  a  weekly 
allowance.  The  plaintiff  was  injured  by  acci- 
dent within  the  meaning  of  the  policy,  but 
did  not  become  wholly  disabled  from  the 
effect  of  such  accident  until  three  months 
afterwards,  when  he  notified  the  defendants, 
the  insurers: — Held,  that  the  word  "im- 
mediately" in  the  contract  had  relation  to 
causation  and  not  to  time,  and  that  the  plain- 
tiff was  entitled  to  recover.  Williams  v.  Pre- 
ferred Mutual  Accident  Assn.,  91  6a.  698, 
and  Merrill  v.  Travellers  Ins.  Co.,  91  Wis. 
329,  distinguished.  The  policy  also  con- 
tained a  condition  that  written  notice  must 
be  immediately  given  to  the  company  at  the 
office  in  Montreal,  and  "  that  if  in  any  other 
respect  the  conditions  of  this  insurance  are 
disregarded  all  rights  hereunder  are  forfeited 
to  the  corporation." — Held,  that  the  giving 
of  notice  forthwith  was  not  thereby  made  a 
condition  precedent  to  the  right  of  recovery 
on  the  policy.  Shera  v.  Ocean  Ace.  d  Guar- 
antee Corp.,  21  C.  L.  T.  138,  32  O.  R.  411. 


''Eatemal,  Tioleat  and  aooldemtal 
meana "  —  Death  by  drowning — "  Contra 
proferentem.*'] — ^British  Columbia  Full  Court 
dismissed  an  appeal  from  judgment  at  trial 
in  favour  of  plaintiff  in  an  action  on  an  acci- 
dent policy.     Deceased  while  fishing  fell,  no 
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one  being  present,  in  shallow  water,  and  was 
drowned.  The  jury  found  deceased  had  been 
rendered  unconscious  by  a  fall,  therefore 
through  accidental  means  and  not  by  a  fit. 
Contra  proferentem  applies.  Young  v.  Mary- 
land, 10  W.  L.  B.  8. 


'*  Inunediate  notioa."] — A  condition  in 
an  accident  insurance  policy  was  that,  in 
the  event  of  injury,  immediate  notice  should 
be  given  in  writing,  and  failure  to  give  such 
notice  should  invalidate  all  claims: — Held, 
that  a  notice  two  months  after  the  accident 
was  sufficient  where  it  was  given  as  soon  as 
serious  injury  from  the  accident  was  appre- 
hended.— Held,  also,  that  the  notice  given 
was,  under  the  circumstances,  sufficient,  al- 
though written  notice  was  not  actually  served 
upon  the  insurers.  Wame  v.  London  Ouar- 
antee  d  Accident  Co,,  20  C.  L.  T.  227. 

Inf  ormAtiom  witU&eld  by  insnred  — 

Previous  insurance — Cancellation  or  surren- 
der —  Fads  material  to  risk— Jury  —  Mis- 
direotion,'\ — A  policy  of  accident  insurance 
was  issued  upon  an  application  containing  a 
warranty  that  the  applicant  had  not  with- 
held any  information  which  was  calculated  to 
influence  the  decision  of  the  directors  as  to 
the  applicant's  eligibility  for  insurance,  and 
also  a  warranty  that  no  application  ever 
made  by  the  applicant  for  accident  insurance 
had  been  declined,  and  no  accident  policy 
issued  to  him  had  been  cancelled  by  any  com- 
pany. The  plaintiff  had  effected  previous 
insurance,  which,  on  a  settlement  of  a  dis- 
puted claim,  was  put  an  end  to  during  its 
currency  with  the  consent  of  the  plaintiff, 
but  at  the  request  of  the  company,  the  un- 
earned premiums  being  returned : — Held,  that 
the  proper  question  for  the  jury  was  whether 
the  withholding  of  this  information  was  in 
fact  material,  and  it  was  misdirection  to  tell 
the  jury  that  they  were  to  consider  whether 
the  plaintiff  believed  it  material;  that  the 
putting  an  end  to  the  policy  with  the  consent 
of  the  plaintiff  was  a  surrender  and  not  a 
cancellation,  and  was  not  a  breach  of  the 
warranty  that  no  policy  issued  to  him  had 
ever  been  cancelled.  Smith  v.  Dom,  of  Can, 
Ace,  Ins.  Co.,  36  N.  B.  R.  300. 


Injiiry  from  beinK  thrown  down  by 

dog^—Oonsequent  death — Right  to  recover 
on  poliqy.  O'Brien  v.  Canada  Atlantic  Ru>. 
Co.,  4  E.  L.  R.  231. 

ZiooomotlTe  engineer  —  Total  and  per- 
manent loss  of  sight  —  Practical  blindness — 
Rules  of  benefit  society.] — ^Plaintiff  held  an 
accident  policy  in  defendant  society.  His 
eyesight  was  badly  injured,  practically  a  loss 
of  sight  so  far  as  being  an  engineer.  De- 
fendant's rules  required  a  total  and  perma- 
nent loss  of  sight,  and  refused  to  allow 
plaintiff's  claim : — Held,  that  however  much 
plaintiff  might  be  hampered  by  the  loss  of 
vision,  yet  he  was  not  totally  and  perma- 
nently blind,  and  while  it  was  a  hard  case 
on  plaintiff,  yet  the  Court  could  not  make  bad 
law  to  help  him  out.  Action  dismissed  with 
costs.  Copektnd  v.  Locomotive  Engineers* 
Ins.  Assce.  (1910),  16  O.  W.  R.  739,  1  O. 
W.  N.  1089. 

Married  wonian — Absence  of  authorisa- 
tion —  Void  contract  —  Action  on,  by  hus- 
band —  Terms  of  policy.] — ^A  contract  of  in- 


surance against  accidents  by  a  mairied 
woman,  even  one  who  has  no  conunanity  of 
property  with  her  husband^  must  be  autho^ 
ised  by  the  husband,  and  if  such  authorisa- 
tion is  wanting  the  contract  is  absolutely 
void :  Arts.  177,  183,  C.  C  2.  Therefore,  the 
husband  cannot  bring  an  action  founded  up- 
on such  contract  of  insurance.  3.  In  this 
case  the  policy  of  insurance  upon  which  the 
action  was  brought,  stipulated  that  the  in- 
surance company  should  pay  an  indemnity 
only  in  case  of  the  assured  sustaining  bodily 
injury  accidentally  and  involuntarily  while 
travelling  by  land  or  water.  The  assnied 
was  injured  in  her  own  house: — Held,  that 
the  accident  did  not  fall  within  the  scope  of 
the  policy,  and  therefore  there  was  no  right 
of  action.  Transit  Ins,  Co.  v.  Plamondon, 
13  Que.  K.  B.  223. 

Maeter  and  serrant  —  Contract.]  — 
McK.  was  in  the  employment  of  the  respon- 
dents when  they  announced  to  their  woilc- 
men  that  henceforth  they  would  have  them 
insured  against  accidents  to  the  amount  of 
$1,000  in  case  of  death,  adding :  "  This  gives 
each  employee  protection  against  accident 
while  at  work  or  otherwise  engaged."  The 
respondents  deducted  from  the  wages  of  their 
men  ten  cents  a  week  as  premium,  and  made 
a  contract  of  insurance  with  a  company,  the 
policy  stipulating  for  immunity  from  liability 
in  the  case  of  wilful  and  wanton  exposure 
to  unnecessary  danger.  While  McE.  was 
thus  in  the  employment  of  the  respondents, 
he  was  one  day  passing  through  a  street 
where  two  live  electric  wires  were  lying  on 
the  ground,  and,  having  some  knowledge  of 
electric  currents,  he  thought  he  could  move 
the  wires  in  such  a  way  as  to  prevent  dangei 
to  passers-by,  and,  in  spite  of  warnings  from 
by-standers,  he  seized  the  two  wires,  and  was 
killed  b^  the  shock : — Held,  that  the  heirs  of 
McK.,  in  spite  of  his  imprudence,  were  en- 
titled to  receive  the  insurance  moneys*  the 
contract  applying  to  every  accident  happen- 
ing while  the  employee  was  at  work  or  while 
he  was  otherwise  occupied. — 2.  The  respon- 
dents, in  imposing  this  contract  upon  theii 
employees,  did  not  act  as  agents  of  the  in 
surance  company  with  which  they  had  in 
sured,  and  they  could  not  set  up  againsi 
McK.'s  representatives  the  conditions  o 
nullity  contained  in  the  policy.— -3.  This  con 
tract  of  insurance  was  an  accessory  of  th< 
contract  of  hiring,  and  did  not  fall  within  th< 
prohibition  of  the  general  Insurance  Act  o 
Canada,  49  V.  c.  24.  McKenzie  v.  Oartk 
9  Que.  Q.  B.  224. 

Misrepresentations — Quality  of  assurer 

—  Weekly  earnings  —  Period  of  disabiUt. 
— False  statement  —  Estoppel  —  Pleadini 

—  Amendment.]  —  Action  on  an  acciden 
insurance  policy:  —  Held,  no  misrepresents 
tion  as  to  assured's  quality  or  weekly  earn 
ings. — Held,  further,  that  plaintiff  justifie 
in  claiming  for  past  disability  on  an  entir 
claim.  Judgment  for  plaintiff  for  amoun 
claimed.    Cels  v.  Railway,  11  W.  L.  R.  706. 

Paynient  of  preminnis  —  Presumptio 
— Date  of  payment  —  Receipts  intrusted  t 
agent — Agent  accountable  to  insurers — Pri 
scription  —  Pleading  —  Delay  for  payment.^ 
— ^An  insurance  company  who  intrust  thei 
receipts  for  premiums  to  an  agent  with  whoi 
they   have   a   running  account,   is   presume 
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to  haTC  reoeiTed  the  premiams  at  the  time 
they  are  due,  whatever  be  the  date  at  which 
the  aasnred  has  paid  the  agent— 2.  The  stipo- 
latioD  in  a  policy  that  the  assurance  shall 
be  prescribed  at  the  expiration  of  a  fixed 
period  is  a  modification  of  the  contract  which 
most  be  specially  pleaded  in  an  action  for 
tbe  msurance  money,  in  default  of  which  it 
will  not  be  regarded. — 3.  Where  the  policy, 
in  addition  to  the  stipulation  as  to  prescrip- 
tion, contains  another  stipulation  in  fk- 
Toar  of  the  insurers  of  a  delay  for  pay- 
DMBt,  it  is  not  until  the  expiration  of  that 
delay  that  the  period  of  prescription  begins 
to  run.  Lachapelle  v.  Dam,  of  Con,  Ouaran- 
tte  4  Ace.  Ins.  Co^  33  Que.  S.  C.  228. 

P»ll«y — Connimctum — ^  Riding  ^^  in  pub- 
Ue  eoM?f|Nimce.] — A  person  who  is  injured 
whUe  getting  into  a  public  conveyance,  after 
be  has  got  upon  the  step  or  platform,  but  be- 
fore the  vehicle  has  begnn  to  move,  is  "rid- 
iBf  as  a  passenger  on  a  public  conveyance  " 
within  the  meaning  of  a  clause  in  an  accident 
iasoiance  policy  containing  those  words. 
Poipit  V.  OnU  Ace.  Ins.  Co.,  21  C.  L.  T.  164, 
1  O.  L.  R.  54. 


8.  O.  1897,  c.  20S,  $9.  148 
it),  1&— Construction  of  ttatuie—**  Hafh 
foumg  of  ike  event  insured  against " — Com- 
meneement  of  action — Leave  given  by  Judge 
after  lapse  of  ftsie.  nunc  pro  tuno--^ondi- 
Hem  precedent  —  Pleading  —  Evidence  — 
yeriici  of  jurp  —  Benefieiarp.^ — ^An  action 
broof^t  by  the  widow  of  a  deceased  person, 
OB  an  accident  insurance  policy  issued  to 
him  by  the  defendants,  was  commenced  more 
than  one  year,  but  less  than  one  year  and 
six  months,  after  his  death,  without  the 
leave  required  by  the  Ontario  Insurance  Act, 
8.  148  <2).  Leave  was,  however,  granted 
fay  the  trial  Judge  after  the  expiry  of  18 
BMmths  from  the  death,  the  order  being  dated 
name  pro  tunc  as  if  made  on  the  date  of  the 
eooiiDcnoement  of  the  action : — Held,  (1)  that 
the  words  ''happening  of  the  event  insured 
against"  in  the  statute,  had  reference  to 
the  death  of  the  person  insured,  and  not  to 
the  accident  which  caused  his  death,  and, 
cooseqoently,  the  time  within  which  the  ac- 
tioo  should  be  bipught  began  to  run  at  the 
date  of  his  death.— 2.  The  trial  Judge  has 
no  jurisdiction  to  give  leave  to  the  plaintiff 
to  oommenoe  her  action  (by  his  order  made 
at  the  trial,  as  it  was  then  more  than  18 
Booths  after  the  death,  and  the  plaintiffs 
action  failed  because  it  was  not  b^g:un  in 
time. — ^There  was  a  direct  conflict  in  the  evi- 
dence as  to  whether  deceased  died  from 
disease,  as  alleged  by  the  defendants,  or  from 
the  resnit  of  the  injury  he  received,  and  there 
vas  also  a  question  as  to  whether  the  plain- 
tiffs own  evidence  did  not  support  the  con- 
dosioB  that  the  injury  was  sustained  by  the 
deceased  while  lifting,  in  which  case  it  would 
not  be  covered  by  the  policy.  There  was 
other  evidence,  however,  tending  to  explain 
this  arcomstance,  and  to  establish  that  the 
iajmy  was  caused^  not  by  lifting^  but  by 
>%pmg.  and  the  ^ury  found  in  favour  of 
the  plaintiff  on  the  questions  submitted  to 
them  on  these  points: — Held,  that  the  case 
«as  properly  left  to  the  jury,  and  that  where 
there  is  evidence  on  both  sides  properly  sub- 
nittcd  to  the  jury,  the  verdict  of  the  jury, 
«Bce  found,  ought  to  stand. — Commissioner 
fer  Raiiwaps  T.  Broum,  13  App.  Cas.   133, 


followed.  —  Held,  also,  that  the  defendants 
were  not  bound  to  plead  the  failure  of  the 
plaintiff  to  comply  with  the  condition  of  the 
policy  requiring  the  action  to  be  brought 
within  three  months  from  the  time  when  the 
right  of  action  accrued,  as  it  was  by  the 
terms  of  the  policy  a  condition  '*  precedent 
to  the  right  of  the  insured  to  recover  "  there- 
under, and  the  onus  lay  upon  the  plaintiff 
to  shew  that  her  action  was  brought  in 
time. — Home  LAfe  Association  of  Canada  v. 
Randall,  30  S.  C.  R.  ©7,  foUowed.-nJudg- 
ment  of  Clute,  J.,  including  his  order  extend- 
ing the  time  for  bringing  the  action,  reversed. 
Atkinson  y.  Dom.  of  Can.  Guarantee  d  Ace. 
Co.,  16  O.  L.  R.  619,  11  O.  W.  R.  449. 

PoUoy  issued  to  "  travoUor  "  —  Acci- 
dental death  of  insured  while  acting  as 
brakesman  —  "  Occupation  or  exposure  to 
danger"  classed  as  more  hazardous — ^Provi- 
sions of  policy — "Temporarily  or  perman- 
ently engaged^' — Isolated  act  of  hazardous 
character  —  Onus  —  Evidence  —  Insurance 
Act,  8.  153  (1).  Stanford  v.  Imperial  Guar- 
antee d  Ace.  Ins.  Co,,  12  O.  W.  R.  1289. 

Proofs  of  loss — Sufficiency  of — Wawer 
— Death  by  accident  —  Finding  of  jury  — 
Vagueness  of,] — Proofs  of  loss  were  furnished 
within  the  time  limited  by  an  accident  policy, 
without  any  objection  being  then  taken  to 
their  sufficiency,  or  further  proofs  asked  for, 
the  refusal  to  pay  being  based  on  the  con- 
tention that  the  circumstances  surrounding 
the  death  of  the  insured  brought  it  within  a 
clause  of  the  policy  providing  against  liability 
where  the  death  was  by  suicide,  duelling,  etc., 
or  from,  natural  causes;  objection  to  the 
sufficiency  of  the  proofs  having  been  taken 
for  the  first  time  in  the  statement  of  defence 
delivered  a  couple  of  years  afterwards:  — 
Held,  that  the  proofs  as  furnished  were  suffi- 
cient; but,  in  any  event  objection  to  their 
sufficiency,  or  the  right  to  call  for  further 
proofs,  was  waived.  By  the  policy,  the  death 
was  required  to  be  by  accidental  bodily  in- 
jury, caused  by  violent  external  means ;  while 
by  s.  152  of  the  Insurance  Act.  R.  S.  O. 
c.  203,  which  is  to  be  read  with  the  policy, 
"accident"  is  defined  as  any  bodily  injury 
occasioned  by  external  force  or  agency,  and 
happening  without  the  direct  intent  of  the 
person  injured,  or  happening  as  the  direct 
result  of  his  intentional  act,  such  act  not 
amounting  to  violent  or  negligent  exposure 
to  unnecessary  danger.  The  finding  of  the 
jury  was  that  there  was  no  evidence  to  satisfy 
them  that  the  deceased  came  to  his  death  by 
his  own  hand,  but  that  he  came  to  his  death 
by  external  injury  unknown  to  them: — Held, 
that  the  finding  was  too  vague  to  be  con- 
strued as  a  finding  of  accidental  death;  and 
a  new  trial  was  directed.  Fowlie  v.  Ocean 
Ace,  d  Guarantee  Corp.,  22  C.  Li  T.  280.  4 
O.  L.  R.  146.    Affirmed  33  S.  C.  R.  253. 

Rislit  to  ladomiilty  —  Assignment  — 
Payment  of  premium.  Corstine  v.  Accident 
Guarantee  Co.  of  Canada,  3  E.  L.  R.  497. 

Settlement  for  short  period  follow- 
lag  aooident.] — ^Plaintiff  sustained  injuries 
which  he  thought  were  merely  temporal  and 
accepted  ^125  in  settlement  in  full  of  his 
claim  against  defendant  company  under  a 
certain  policy  of  accident  insurance.  More 
serious  results  developed  after  settlement  and 
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plaintiff  brought  action  to  set  aside  abore 
settlement  and  claimed  payment  of  $300  per 
year  during  his  lifetime,  or  in  the  alterna- 
tive $2,600  for  permanent  disability.  Glute, 
J.,  13  O.  W.  R..1072,  held,  that  defendants 
were  liable  to  pay  indemnity  for  subsequent 
illness  notwithstanding  receipt,  and  gave 
judgment  in  favour  of  plaintiff  for  $1,200 
and  costs.  Cknirt  of  Appeal  held  (Meredith, 
J.A.,  dissenting),  that  the  defendants'  lia- 
bility upon  the  policy  was  limited  to  one 
claim  for  one  accident.  Appeal  allowed  and 
action  dismissed.  Judgment  of  Clute,  J^.,  re- 
versed. Kent  v.  Ocean  Ace,  d  Ouarantee 
Corp.  (1910),  15  O.  W.  R.  177,  20  O.  t-  R. 
226. 


2.  Benefit  Society. 

ApproprlAtion  of  fimcU  —  Remunen^ 
Hon  of  offieerB — RetrotpecHve  remuneration 
—S4  V.  0.  98,  9.  S  (0.)1— The  Act  of  incor- 
poration of  a  charitable  society  provided  that 
the  corporation  might  assign  to  any  of  its 
officers  such  remuneration  as  they  might 
deem  requisite: — Held,  that  a  grant  by  the 
shareholders  at  an  annual  meeting  to  the 
treasurer  of  a  sum  of  money  as  remunera- 
tion of  his  services  during  the  past  30  years 
was  intra  viree  under  the  above  section. 
Bartram  v.  Birtv>hi9tle,  15  O.  L.  R.  634,  11 
O.  W.  R.  315. 

Benefloiarles  —  Alteration  in  certificate 
— Payment  into  Court  —  Issue  —  Plaintiif 
in.    Re  Miller,  4  O.  W.  R.  423. 

Benefloiaries  —  Conditions  imposed  by 
will — Notice  to  society — Pajrment  into  CJourt 
—  Reduced  amount  —  Ascertainment.  Re 
Parish,  4  O.  W.  R.  425. 

BeiMfloi«ri«s  —  Bzecutors  —  Payment 
into  Court.     Re  Tidey,  4  O.  W.  R.  422. 

Benefleiary  —  Deeignation  —  Alteration 
— Privileged  clase.] — ^The  designation  of  a 
beneficiary  in  an  Ontario  contract  of  insur- 
ance can  be  revoked  and  the  benefit  diverted 
to  another  only  within  the  limits  laid  down 
by  the  Ontario  Insurance  Act,  R.  S.  O.  1897, 
c.  203,  s.  151,  even  though  the  original  desig- 
nation of  the  beneficiary  be  expressly  made 
subject  to  power  of  revocation  and  substitu- 
tion reversed,  and  to  the  by-laws  of  the  in- 
surers, which  permit  the  desired  change. 
Thus,  in  such  a  case,  the  attempted  diversion 
of  the  benefit  from  a  beneficiary  of  the  pri- 
vileged class,  to  a  beneficiary  not  of  that 
class,  was  held  invalid  by  reason  of  s.-s.  3  of 
8.  151.  TAnt»  v.  Lint»,  23  C.  L.  T.  242,  6 
O.  L.   R.  100. 

Benefldary  —  Supposed  wife  —  *'  De- 
pendent"— Effect  of  payment  into  Court,] — 
The  plaintiff  was  the  wife  of  Philip  Crosby, 
deceased,  having  been  married  in  1860.  In 
1886  the  deceased  went  through  a  second 
ceremony  of  marriage  with  the  defendant, 
who  did  not  know  that  she  was  marrying  a 
man  whose  wife  was  living.  In  1900  the  de- 
ceased made  an  endorsement  on  his  certifi- 
cate of  insurance  in  a  benevolent  society, 
revoking  his  former  direction  as  to  pajrment, 
and  directed  payment  to  be  made  to  "  Mary 
Ball,  otherwise  known  as  Mary  Oosby,'' 
The  defendant  was  the  holder  of  the  certifi- 


cate, and  claimed  the  money  as  a  *' depend- 
ent "  of  deceased : — Heid,  that  the  defendant, 
having  lived  with  the  deceased,  belie?i&g  her- 
self to  be  his  wife,  and  being  supported  by 
him,    was,    under   one   of   the   roles  of  the 
society.  No.   174.  entitled  to  the  fund  as  a 
**  dependent  *'   of   the   deceased  i—Heli,  also, 
that  although  the  society  had  not  stood  upon 
their  strict  rights,  but  had  paid  the  money 
into  Court  to  be  dealt  with  by  the  Cburt, 
that   fact  did   not   affect   the   rights  of  ths 
parties,    which    must   be   determined  accord- 
ing to  law,  and  not  ew  <equo  et  hono.  Crosbff 
V.  BaU,  22  C.  L.  T.  324.  4  O.  L.  R.  496. 1  O. 
W.  R.  545. 

BeiMfloiary  eertifieate  —  AUeraiion  of 
constitution  —  Retroactivity  —  Internal  ap- 
peals —  Domestic  person — Waivers-Cheque 
— Estoppel,] — ^Action  on  a  beneficiary  certi- 
ficate dated   the  19th  October,  1896.  issued 
by    the   defendants,    who   were   incorporated 
under  the  Benevolent  Societies  Act  R.  S.  O. 
1877,   c.    167,    to    the    plaintiff,  conditioned, 
inter  alia,  that  he  should   comply  with  the 
constitution,  rules,  or  orders  governing,  **or 
that  might  thereafter  be  enacted  by  the  de- 
fendants to  govern,  the  Order  and  its  benefit 
funds,"  and  by  which  the  defendants  agreed 
that,  on  the  plaintiff  attaining  the  age  of  70, 
which  he  had  done,  they  would  pay  out  of 
the  total  disability  fund,  "  in  accordance  with 
the  laws  governing  such  fund,"  sums  not  ex- 
ceeding a  certain   amount: — Held,  that   tli€ 
constitution   of   the   defendants  having  been 
duly  altered  in  19(X)  in  respect  to  a  benefi- 
ciary claiming  on  the  ground  of  having   at 
tained  the  age  of  70  years,  from  what  it  wai 
in  1896,  when  the  plaintiff's  certificate  wa 
issued,   in   such   a   way  as  to  diminish    th 
amount  the  plaintiff  was  entitled  to.  he  wa 
nevertheless    bound    by    the    alteration,    an 
could  only  recover  in  accordance  with  it  :- 
Held,  also,  that  the  plaintiff  was  not  boun 
before  action  to  exhaust  the  intricate  seri< 
of   appeals   within   the   society   provided    f< 
by  the  rules,  for,  under  R.  S.  O.  1897,  c.  20 
8.  80,  every  lawful  claim  against  an   insu 
ance   corporation   under   an    insurance    co 
tract  shall   become  legally   payable  60   da 
after  proper  proofs  of  loss,   and   any   rul< 
conditions,    or   stipulations   to    the    contra 
shall,    as    against    the    assured,    be    void  : 
Held,  also,   that  defendants  have   waived 
requirement   of    their   constitution    that     t 
insured    should   sign   an   acceptance: — He 
also,   that   plaintiff   was   not   estopped    fr^ 
insisting  that  the  whole  of  the   benefit    *« 
due,  by  reason  of  having  accepted  a   che< 
expressed  to  be  for  the  full  amount   of 
first  instalment.     Doidge  v.  Royal  Tempi 
of  Temperance,  22  C.  L.  T.  321,  4  O.   ILt. 
423,  1  O.  W.  R.  485. 

Benefleiwry   certlfleate  —    DesifffUMi 

of  beneficiaries  —  Endorsement   —    Wilt 
Infant  children  of  assured.] — A    benefit 
ciety  issued  a  beneficiary  certificate   pay) 
to  the  wife  of  the  assured  at  his  death  : 
died,  and  he  then   (in  1895)  endorsed  on 
certificate  a  direction  that  payment    "wbj 
be  made  "to  my  children  as  directed   by 
will."     The  day  before  his  death    (in    1« 
the  assured  made  a  will  by  which  he  dire 
that  the  whole  of  his  estate  should  be  di'c 
amongst  his  children — there  beiniir  both   c 
and    infant    children — in    equal     shares, 
made   no   reference   whatever   to    the     be 
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ceitiiicate  or  to  the  moneys  payable  there- 
uder: — Held,  that  the  infant  children  of 
the  assured  were  entitled  to  the  whole  of 
the  moneys,  by  rirtne  of  the  amendment  made 
to  the  Insurance  Act,  R.  S.  O.  1887,  c.  203, 
SL  151.  S.-8.  (6),  by  1  Edw.  VII.  c.  21,  s. 
2.  s-s.  (7).  Re  Snyder,  22  0.  L.  T.  290,  4 
0.  L.  R.  320.  1  O.  W.  It  461. 

By-lAWB  —  Af^pointment  of  beneficiary.] 
~A  contract  of  life  insurance  arising  out 
of  memberBhip  in  a  foreign  mutual  benefit 
association  is  gOTemed  by  the  by-laws  of  the 
association,  not  incompatible  with  or  con- 
trary to  the  laws  of  this  proTince.  which  are 
embodied  in  it.  So,  when  the  by-laws  pro- 
vide that  the  insurance  is  to  be  paid  at  death 
to  tlie  beneficiary  or  beneficiaries  appointed 
by  the  member  insured,  from  a  stated  cate- 
Coiy  of  relatiTea,  and  in  case  of  no  appoint- 
ment, or  of  one  that  fails  through  the  pre- 
decease of  the  appointee,  then  the  amount 
shall  be  paid  to  his  widow,  the  latter  is  en- 
titled to  it,  to  the  exclusion  of  the  testa- 
aentaiy  or  legal  heirs  of  the  member  even 
thongfa,  during  life,  he  had  revoked  a  former 
appointment  of  his  wife  as  beneficiary.  Che- 
teUer  v.  CoihoHc  Mutual  Benefit  Aseocia- 
tien.  29  Que.  S.  G.  399. 


By-laws  mad  Tesvl^tioiui  —  TrantferM 
between  lodgee — Member  in  good  etandiny — 
Eeguimrity  of  a^ttaHon — Payment  of  duee 
end  aaaettm^nto — Etndenoe — Presumption  — 
Waiver,] — ^Where  the  constitution  of  a  bene- 
fit association  provides  that  members  shall 
not  be  tranafen^  from  one  lodge  to  another 
imleM  all  dues  and  assessments  have  been 
paid,  up  to  and  including  those  for  the 
month  in  which  the  application  for  aflSliation 
is  made,  tiie  fact  that,  upon  such  an  appli- 
cation, a  member  was  transferred  from  one 
lodge  to  another  involves  the  presumption  as 
against  the  association  that  the  transfer  was 
Rfulariy  made  when  the  member  was  in  good 
■^HfTif  and  in  accordance  with  the  regu- 
lations. A.  O.  U.  W.  V.  Turner  (1910),  44 
&  C.  B.  146. 

CertULettto — ^Disposition  by  will  —  Identi- 
fication of  certificate  —  Residuary  estate — 
"  Including.**    Re  Harkneee,  4  O.  W.  R.  533. 

Osvtifleate  —  Legal  heire  deeignated  by 
wOl-^Blertion,) — ^A  certificate  issued  by  a 
benevolent  society  to  a  married  woman  on 
the  25th  October,  1892,  provided  that  the 
benefit  was  to  be  payable  to  her  '*  legal  heirs 
as  designated  by  her  will."  She  died  on  the 
14th  November,  1892.  leaving  her  husband 
and  three  children  her  surviving.  By  her 
win,  dated  the  30th  September.  1892.  she 
aave  specific  properties  and  legacies  to  her 
husband  and  each  of  her  three  children  by 
same,  the  insurance  to  her  executors  ''for 
the  purpose  of  paying  thereout  all  debts  due 
by  me,**  and  the  residue  to  her  children: — 
BM,  tiiat  the  bequest  of  the  insurance  money 
TO  the  execatora  was  inoperative;  that  it 
was  payable  to  the  three  children  as  "legal 
heirs  designated  by  will  :'*  and  that  the  child- 
nm  were  not  bound  to  elect  between  the  bene- 
fits specifically  given  to  them  and  the  in- 
aoiaace  money.  Cfriffin  v.  Hotoee,  23  C.  L. 
T.  MSO,  5  O.  L^  R  439,  2  O.  W.  R.  293. 

OavUflcmte  yajable  to  ''lisln"  — 
Riito  of  widow— W  V.  c  30,  s.  1,  8.-s.  40 


— Retroactivity.     Re  8on^  of  England  Bene- 
fit Society  and  Courtice,  3  O.  W.  R.  680. 

ExpulsioA  of  member — Good  cause,] — 
A  resolution  of  a  benevolent  society  decree- 
ing the  expulsion  of  a  member  who  has  sued 
the  society  before  a  civil  Court,  instead  of 
submitting  his  grievance  to  an  arbitration 
tribunal  established  by  the  rules  of  the 
society,  is  not  contrary  to  public  order,  nor 
oppressive,  nor  unreasonable,  and  the  expul- 
sion is  valid.  St.  Joseph  de  St  Hyacinthe 
Union  v.  Cabana,  10  Que.  K.  B.  324. 

Fratomal  sooiety  —  Beneficiary  certifi- 
cate —  Insanity  —  Total  disability  —  Non- 
payment of  dues  —  Suspension.]  —  The  fail- 
ure of  a  member  of  a  fraternal  society  to 
comply  with  the  conditions  of  the  constitu- 
tion, even  if  arising  from  his  insanity,  and 
his  subsequent  suspension  for  non-payment 
of  dues,  are  fundamental  objections  to  any 
right  to  recover  under  his  certificate  of  in- 
surance. In  this  case  everything  required 
to  have  been  done  by  the  member  could 
have  been  done  by  a  member  of  his  family, 
on  his  behalf,  the  constitution  making  ex- 
press provisions  for  such  cases.  The  failure 
to  avail  themselves  of  this  provision  of  the 
constitution  is  a  complete  bar  to  any  right 
of  action  they  might  have  had  against  the 
society.  MoOuaig  v.  Independent  Order  of 
Foresters  (1909),  14  O.  W.  R.  935,  1  O.  W. 
N.  106. 

Frlemdly  society  —  Registration  —  Cer- 
tificate —  Beneficiary  —  Change  by  will  — 
Rules  —  Conflict  toith  Insurance  Act.]  — 
*'The  Catholic  Order  of  Foresters"  were 
incorporated  in  the  State  of  Illinois,  and 
had  branches  in  Ontario,  and  in  1892  be- 
came registered  as  a  friendly  society  in  On- 
tario under  the  provisions  of  the  Insurance 
Corporations  Act,  1892,  and  had  since  kept 
their  registry  in  force  as  a  friendly  society, 
and  had  not  at  any  time  been  registered  as 
an  insurance  company.  A  member  of  one  of 
the  Ontario  branches  was  the  holder  of  a 
certificate  of  the  society,  whereby  they  prom- 
ised to  pay  to  the  defendant,  a  brother  of 
the  holder,  $1,000,  upon  satisfactory  proof 
of  his  death.  The  holder  was  resident  in 
Ontario;  the  application  for  the  certificates 
was  made  in  Ontario ;  and  the  certificate  was 
delivered  in  Ontario.  The  holder  made  a 
will  whereby  he  bequeathed  the  certificate  to 
the  wife  of  one  of  the  plaintiffs,  naming 
the  plaintiffs  executors:  —  Held,  that  the 
Order  were  legally  entitled  to  do  business  in 
Ontario;  that  the  certificate  in  question  was 
a  *'  contract  of  insurance  **  within  the  mean- 
ing of  the  Ontario  Insurance  Act,  R.  S.  O. 
c.  203;  that  the  rules  of  the  Order,  so  far 
as  they  were  inconsistent  with  the  provisions 
of  the  Act,  were  modified  and  controlled  by 
such  provisions;  and,  therefore,  the  benefits 
*of  the  certificate  passed,  by  virtue  of  the 
will  to  the  legatee,  although  the  rules  of  the 
Order  provided  that  no  will  should  be  per- 
mitted to  control.  In  re  Harrison,  31  O.  R. 
314,  followed.  OilUe  v.  Young,  21  C.  L.  T. 
165,  1  O.  L.  R.  368. 

iBTestisAtion  of  olaim  —  Physician 
gave  certificate  —  Cause  alcoholism  —  Not 
allotoed  by  lodge  —  Action  to  recover  bene- 
fit —  Evidence  —  Erroneous  certificate  — 
Jurisdiction  of  Court  to  interfere  with  society 
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o)Jicf«r«.]— Plaintiff  was  taken  ill,  and  claimed 
sick  benefits  from  defendants.  They  investi- 
gated the  claim  and  refused  to  allow  it  as 
the  medical  officer  certified  that  plaintirs 
illness  was  due  to  alcoholism.  Plaintiff  was 
examined  by  another  physician,  who  certi- 
fied that  his  illness  was  due  to  another 
cause,  and  not  due  to  alcoholism.  Defend- 
ants still  refused  to  allow  the  plaintiff's 
claim.  Plaintiff  brought  action  in  CJounty 
Court  and  recovered  $160  and  costo.  Divi- 
sional Court  held,  that  the  Courts  have  no 
jurisdiction  as  to  this  claim  to  warrant  the 
judgment  of  the  County  Court,  and  dismissed 
the  action.  Thompson  v.  Court  Harmony 
(1910),  16  O.  W.  R.  330.  21  O.  L.  R.  303, 
1  O.  W.  N.  870. 

Life  iMiiraBoe  Aet,  B.  8.  M.   1008, 

o.  83  —  Appropriation  of  insurance  benefit 
hy  will] — ^The  destination  of  a  benefit  in 
the  nature  of  life  insurance  conferred  by 
membership  in  a  benevolent  society  is  to 
be  determined  solely  by  a  consideration  of 
the  rules  and  regulations  of  the  society,  aiid, 
when  such  rules  and  regulations  make  full 
and  explicit  provisions  as  to  the  destinaUon 
of  such  benefit,  the  insurance  is  not  subject 
to  the  Life  Insurance  Act.  R.  S.  M.  1902 
c.  83.— Be  Anderson,  16  Man.  L.  R.  177,  fol- 
lowed.— ^The  testator's  beneficiary  certificate 
in  the  Canadian  Order  of  Chosen  Friends  was 
expressed  to  be  payable  to  his  wife  in  the 
manner  and  subject  to  the  conditions  set 
forth  in  the  laws  governing  the  life  insur- 
ance fund.  Those  laws  prevented  a  mem- 
ber diverting  the  benefit  to  any  one  not  re- 
lated to  or  dependent  upon  him  unless  there 
were  no  such  person,  and  provided  that,  m 
case  of  the  prior  death  of  the  beneficiary, 
**and  no  further  or  other  disposition  be 
made  thereof."  the  benefit  should  go  to  the 
surviving  diildren  of  the  deceased  member  m 
equal  shares:— HcW,  that  it  was  not  com- 
petent to  the  testator  to  divert  by  his  will 
the  benefit  to  his  executors  as  part  of  his 
estate,  although  they  were  to  take  it  in 
trust  for  the  children,  and  that  the  proceeds 
should  go  to  the  children  free  from  the 
claims  of  creditors  of  the  deceased.  Re  Dry^ 
daU  Estate,  18  Man.  L.  R.  644,  10  W.  L.  R. 
642. 

MiMtatement  of  as« — Rules  regulating 
mode  and  amount  of  payment.] — ^A  benevo- 
lent society's  certificate  provided  for  pay- 
ment to  the  plaintiff,  upon  his  total  disability 
or  upon  his  attaining  the  age  of  seventy  years, 
out  of  the  total  disability  fund,  in  accordance 
with  the  laws  governing  the  fund,  sums  not 
exceeding  in  the  aggregate  $1,000.  In  his 
application,  upon  which  It  was  declared  the 
certificate  was  founded,  the  plaintiff  gave  his 
age  as  fifty-four,  when  it  was  in  fact  fiity- 
five,  the  latter  age  being  within  the  age  al- 
lowed for  entrance,  and  the  assessments  and 
fees  chargeable  being  the  same  for  both  ages." 
The  plaintiff  attained  the  age  of  seventy  on 
the  10th  December,  1809,  and  brought  this 
action  on  the  15th  May,  1900,  asking  for  pay- 
ment of  $1,000.  The  jury  found  that  the 
plaintiff's  age  was  not  material  to  the  con- 
tract, and  that  the  statement  as  to  age  was 
made  in  good  faith  and  without  any  intention 
to  deceive  :—HeW,  that  the  certificate  was 
binding,  and  that  the  plaintiff  was  entitled 
to  payment  thereunder  upon  in  fact  attaining 
the  age  of  seventy,  but  that  the  "  Uw«  govern- 


ing the  fond"  applied  though  not  set  out, 
and  that  under  them  the  plaintiff  was  en- 
titled at  the  time  of  action  brought  only  to 
a  benefit  of  $225.  Hargrove  ▼.  Royal  Tem- 
plars of  Temperance,  21  C.  L.  T.  372,  2  O.  I*. 
R.  79.  Appeal  refused,  22  C.  L.  T.  1,  31  S. 
C.  R.  385.  See  also  S.  C.  2  O.  L.  R.  126,  21 
C.  L.  T.  432. 

Ornpaaisation  —  Grand  and  suhordmnte 
lodges — Relief  fund — Constitution  and  lau>s 
— Life  insurance — Use  of  name  of  society — 
Carrying  on  Itusiness — Incorporation  —  In- 
junction— Counter  claim.]  —  Up  to  the  year 
1904,  the  plaintiff  Grand  Lodge  of  the  An- 
cient Order  of  United  Workmen  of  Manitoba 
and  the  North- West  Territories,  which  had 
been  incorporated   under  that  name  in   the 

J  ear  1893,  under  the  laws  of  the  province  of 
[anitoba,  had  been  canying  on  the  business 
of  life  insurance  amongst  its  members,    in 
subordination  to  and  under  a  charter  granted 
to  It  by  the  defendant  Supreme  Lodge  of  the 
same  order,  which  had  Its  headquarters  in 
Texas.      In   that   year   the   plaintiff   Grand 
Lodge  refused  any  longer  to  be  subject  to  the 
jurisdiction  of  the  Supreme  Lodge,  or  to  levy 
or  remit  to  the  latter  the  special  assessment 
demanded  by  it  for  a  guarantee  fund  created 
for  the  purpose  of  meeting  any  excess  over 
estimated  death  losses  that  might  occur  in 
any  of  the  jurisdictions  under  the  Supreme 
Lodge.     In   1905   the   Supreme   Lodge  sus- 
pended the  plaintiff  Grand  Lodge,  and  organ- 
ized a  new  Grand  Lodge  for  Manitoba,  Sas- 
katchewan,   and    Alberta,    with    subordinate 
lodges,    all   working   in   harmony    with   and 
under   the   control    and   supervision   of   the 
Supreme   Lodge,    and    all    using   the   words 
"  Ancient   Order   of   United    Workmen "    as 
part  of  their  names.     These  newly  created 
bodies    at    once   commenced    and    thereafter 
carried  on  the  business  of  fraternal  life  in- 
surance in  the  same  way  it  had  been  carried 
on  by  the  plaintiff  Grand  Lodge.    They  issued 
circulars  and  sent  them  to  the  memben  of 
the  plaintiff  Grand  Lodge  who  still  adhered 
to  it,  as  well  as  to  other  persons,  and  carried 
on  an  active  propaganda  m  opposition  to  the 
plaintiffs:   —  Held,    (1)    that  the   plaintiff 
Grand  Lodge  was  not  entitled  to  an  injunc- 
tion restraining  the  defendants  from   using 
the  name  "Ancient  Order  of  United  Work- 
men "  in  Manitoba  and  the  North- West  Ter- 
ritories, or  from  carrying  on  business  there  in 
the  name  of  the  Supreme  Lodge,  A.  O.  U.  W., 
or  from  collecting  any  money  for  life  insur- 
ance from  the  members  of  the  plaintiff  Grand 
Lodge,  or  from  soliciting  such  members   to 
join  or  contract  with  the  defendant  Supreme 
Lodge  or  any  of  Its   subordinate   lodges. — 
<2)  Although  the  plaintiff  Grand  Lodge  had 
for  a  number  of  years  levied  and  collected 
special  assessments  for  the  general  guarantee 
fund  created  by  the  Supreme  Lodge  as  above 
mentioned,  and  had  voluntarily  remitted  some 
of  these  moneys  to  the  treasurer  of  the  Su- 
preme Lodge,  yet  the  evidence  failed  to  shew 
that  there  was  any  contractual  relationship 
existing  between  the  two  bodies  by  which  the 
former  was  under  any  legal  obligation  to  pay 
over  to  the  latter  any  of  the  money  raised  by 
these  assessments  which  had  not  been  already 
paid  over.  —   (3)    The  defendant  Supreme 
Lodge  was  not  entitled  to  an  injunction  for- 
bidding the  plaintiff.  Its  members,  servants, 
or  agents,  to  use  the  name  "Ancient  Order 
of  United  Workmen,"  as  the  plaintiff  Grand 
Lodge  had  been  legally  incorporated  in  1^^ 
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with  the  knowledge  and  consent  of  the  Su- 
prane  Lodge,  and  had  issued  a  great  many 
beneficiary  certificates  for  life  insurance,  a 
meat  proportion  of  which  were  still  in  force. 
The  Supreme  Lodge  incurred  no  liability 
BBder  these  certificates,  and  to  restrain  the 
plaintiff  from  the  use  of  its  own  name  would 
be  practically  to  nullify  the  powers  conferred 
upon  it  by  the  proTincial  laws  for  Uie  benefit 
off  a  foreign  corporation,  not  even  licensed  to 
do  business  in  Manitoba.  Orcnd  Lodge  of 
Aneieut  Order  of  United  Workmen  v.  Su- 
freme  Lodge  of  Ancient  Order  of  United 
Workmen,  6  W.  L.  R.  445,  17  Man.  L.  R. 
960. 


P^Uae  bemeflt  twrnA^PenHon—Right  to 
— Fomm  —  PoUce  commieeionerB — Injury  in 
the  execmtioH  of  duty.] — By  rule  32  of  the 
rules  and  regulations  of  a  police  benefit  fund, 
it  was  provided  that  where  a  member  *'  in  the 
execution  of  duty "  received  such  injury  as 
**  in  the  opinion  of  the  police  commissioners  " 
permanently^  incapacitated  him  from  service 
in  the  police  force,  he  should  receive  a  pension 
as  therein  provided.  The  plaintiff,  a  police- 
man, while  vaulting  over  a  wooden  horse  In  a 
gymnasium,  this  being  part  of  a  manual  exer- 
cise prescribed,  received  an  injury  whereby  he 
alkged  he  was  permanently  incapacitated  from 
fortiber  service  in  the  force,  and  so  entitled  to 
ioch  pension,  and  brought  an  action  there- 
for:—ITeU,  that  the  injury  was  one  sus- 
tained by  the  policeman  in  the  execution  of 
duty,  but  whether  the  permanent  incapacity 
was  the  result  of  such  injury  was  a  matter 
for  the  consideration  of  the  police  commis- 
rioneiB,  and  the  action  was  not  maintain- 
able. Oummerton  v.  Toronto  Police  Bene- 
p  Fund,  U  O.  L.  R.  194,  5  O.  W.  R.  581, 
6  O.  W.  R.  517. 


aoeietj — Judicial  duties 
of  direet^re — Righte  of  memhers — CUUm  un- 
der the  rulee  by  policeman  obliged  to  resign 
—Procedure  on  tfKmiry.]— The  rules  of  the 
RQMndent  police  pension  society  provided 
that  every  application  for  a  pension  should  be 
fol^  gone  into  by  the  board  of  directors,  and 
in  particQlar  that  any  member  entitled  there- 
to, who  is  dismissed  from  the  police  force  or 
is  obliged  to  resign,  shall  have  his  case  con- 
•ideied  by  the  board  and  his  right  thereto 
deteimmed  by  a  majority. — On  the  applica- 
tioD  for  a  pension  by  the  appellant^  who  had 
been  obliged  to  resign,  the  board,  without  any 
indicia]  inquiry  into  the  circumstances,  re- 
solved to  refuse  the  claim,  ''seeing  that  he 
was  obliged  to  tender  his  resignation :" — Held, 
m  an  action  by  the  appellant  in  effect  to 
compel  a  due  administration  of  the  pension 
fund,  that  this  resolution  was  void  and  of  no 
effccL  The  tender  of  resignation  gave  him 
the  right  to  aH>eal  to  the  board,  and  to  have 
his  claim  as  affected  thereby  duly  considered 
and  determined.  It  did  not  by  itself  forfeit 
rights  acquired  by  length  of  service  and  regu- 
lar cootribution  to  the  pension  fund.  Case 
raaitted  to  the  Superior  Court,  with  declara- 
tions directed  to  secure  to  the  appellant  a 
due  consideration  and  determination  thereof 
Vr  a  diffex«ntly  constituted  board.  La  Pointe 
V.  Uimtreal  Police  Aesoc,  [1906]  A.  G.  535, 
16  Que.  K.  B.  38. 


not  be  entertained  by  the  Court,  even  where 
the  society  submits  to  the  jurisdiction,  until 
the  remedies  provided  by  the  constitution  of  the 
society  have  been  exhausted. — A  dispute  arose 
as  to  the  plaintiff*s  right  to  continue  to  be  a 
member  of  the  defendant  society,  and  a  body 
of  officials  of  the  society  decided  against  him ; 
the  plaintiff,  instead  of  appealing  to  the 
Grand  Lodge,  as  permitted  by  the  constitution 
(by  which  he  was  admittedly  bound),  brought 
an  action  against  the  society.  The  action  was 
dismissed,  but  without  costs  and  without 
prejudice  to  any  other  action  being  brought 
after  the  remedies  provided  by  the  constitu- 
tion should  be  exhausted.  ZiUiaof  Y,  Inde- 
pendent Order  of  Foresters,  8  O.  W.  R  631, 
13  O.  L.  R.  155. 

Rnlofl  —  Construction  —  Participation  of 
member  in  benefits,} — The  12th  rule  or  by- 
law of  the  relief  society  established  in  connec- 
tion with  the  mines  of  the  Dominion  Coal 
Co.,  provided  that  "no  member  shall  parti- 
cipate in  the  benefits  of  the  society  until  two 
full  months  after  the  date  of  his  first  pay- 
ment :" — Held,  that  a  member  was  absolutely 
excluded  from  any  participation  in  the  bene- 
fits of  the  society  in  case  of  illness  or  acci- 
dent happening  within  the  period  of  two 
months,  and  that  the  right  to  participate  only 
began  in  cases  where  the  inability  to  work 
was  due  to  causes  arising  after  the  lapse  of 
the  two  months.  McDonald  v.  Dominion  Coal 
Co:s  Relief  Fund,  36  N.  S.  R.  15. 


Xlsktfl  •£  sMBilbera — Aciioii  to  establish 
->  Domestic  forum  —  Submission  to  jurisdic- 
Oem,] — An  action  to  establish  the  right  of  a 
person  to  membership  in  a  benefit  society  will 


Rnlea  of  sodety — Membership  in  good 
standing  in  primary  lodge.] — Action  to  re- 
cover amount  of  benefit  certificate  issued  by 
defendants  to  the  deceased.  All  assessments 
had  been  paid,  but  he  was  not,  as  required 
by  certificate,  in  good  standing  at  his  decease 
in  Loyal  Orange  Association: — Held,  there- 
fore, that  plaintiff  could  not  recover.  R.  S. 
O.  1897,  c.  203.  s.  165  (1)  does  not  apply. 
McKechnie  v.  Orange  Lodge,  13  O.  W.  R. 
413,  18  O.  L.  R  555. 

8iok  benefltfl  —  Majority  vote — Condi- 
tion precedent  —  Gratuity.]  —  The  plaintiff 
sued  the  defendants  for  sick  benefits,  being  a 
member  of  the  association  in  good  stand- 
ing, and  producing  the  certificate  of  a  physi- 
cian as  to  his  illness.  By  s.  1,  Art.  11,  of 
the  constitution  of  the  society,  it  was  pro- 
vided that  "every  member  is  entitled  to  ^ 
per  week  during  sickness,  provided  he  pro- 
duces certificate  from  a  doctor,  and  provided 
be  obtains  a  majority  vote  of  either  a  special 
or  regular  meeting  of  the  society  authorizing 
the  payment  of  such  benefit  claim."  The 
majority  of  the  meeting  voted  against  pay- 
ment of  the  claim: — Held,  that  a  majority 
vote  was  necessary  before  the  claim  could  be 
collected,  being  a  condition  precedent  to  the 
right  to  recover,  and  that  the  payment  of  side 
benefits  was  simply  a  gratuity.  Hughes  T. 
Benevolent  Irish  Society,  21  C.  L.  T.  516. 

WiAdins*np  —  Members  suspended  for 
non-payment  of  dues — Status — Notice  of  pro- 
ceedings— Right  to  share  in  surplus — Remedy 
for  exclusion  —  Action — Parties  —  Account — 
Payment  into  Court.]  —  1.  A  by-law  of  a 
mutual  aid  society  providing  for  suspension 
of  members  who  make  default  in  paying  their 
dues  does  not  thereby  exclude  them  from  the 
society.  They  preserve  their  status  as  mem- 
bers and  the  rijfhts  which  flow  from  it.  There- 
fore, when  the  society  is  dissolved  and  being 
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wound  up,  they  have  the  same  right  as  other 
members  to  be  notified  and  receive  their 
shares  (proper  deduction  for  what  they  owe 
being  made)  in  the  distribution  which  is  made 
of  the  excess  of  assets  over  liabilities. — 2.  A 
liquidation  and  distribution  made  without 
taking  account  of  the  suspended  members 
and  without  giving  them  notice|  gives  them 
a  right  at  common  law  to  brmg  a  single 
action  against  the  other  members  jointly  to 
make  them  pay  into  Court  what  they  have 
received  for  the  purpose  of  a  new  distribu- 
tion ;  and  this,  although  each  of  the  claimants 
has  a  right  to  a  different  sum  and  each  of 
the  defendants  has  received  and  must  bring 
into  Court  a  different  amount  Boiteau  ▼. 
Bihier,  Q.  R.  35  S.  C.  1. 


3.  BUBOLAB    INBUBANCB. 

(No  cases.) 

4.  ElCPLOTEBS'  LlABIUTT. 

Oondition  of  poltey  —  Breach — Avoid- 
ance of  policy.  Dominion  Paving  d  Con- 
tracting Co.  V.  Employers^  Liahiliiy  A99ce, 
Corpn.y  5  O.  W.  R.  4(X). 

Contract  —  Alteration  after  ewecution — 
Agent — Anthority,^  —  A  local  agent  of  an 
English  insurance  company,  without  author- 
ity from  any  one,  upon  the  request  of  the 
assured,  and  after  some  correspondence  with 
the  chief  agent  for  the  company  in  Ontario 
as  to  other  changes  which  had  been  refused, 
to  the  knowledge  of  the  assured,  altered  an 
employer's  liability  policy  which  had  been 
sent  to  him  for  delivery  to  the  assured  by 
making  it  comprehend  the  workman  at  a 
place  other  than  those  named  in  the  policy, 
and  theo  handed  it  to  the  as8nred.  who  paid 
him  the  premium.  He  then  sent  the  premium 
to  the  chief  agent  for  Ontario,  and  advised 
him  at  the  same  time  of  the  alteration  made. 
The  power  to  make  any  change  in  the  policy 
did  not  rest  in  the  local  agents  nor  in  the 
chief  agent  for  Ontario,  but  only  in  the  man- 
ager and  attorney  for  Canada,  who  was  not 
notified  of  the  alteration: — Held,  that  the 
company  could  not  be  considered  to  have 
authorised  the  alteration  and  were  not  bound 
by  the  contract  as  altered.  Pigott  v.  Em- 
ployers* Liability  A98urance  Corporation,  20 
C.  L.  T.  260.  31  O.  R.  666. 

Employment  of  ehild  under  fourteen 

— Condition  in  policy — Ontario  Factories  Act, 
R,  \S.  O.  (1897),  c.  256,  «.  S  (5)— Knowledge 
of  insured — lAahility  of  insurance  company, 1 
— Plaintiffs  employed  one  Jones,  a  child  un- 
der fourteen,  to  work  in  their  factory.  He 
was  injured  by  the  fall  of  a  goods  elevator 
and  recovered  $1,500  damages  against  plain- 
tiffs on  the  ground  that  it  was  negligence  on 
the  part  of  a  company  to  employ  a  boy  con- 
trary to  the  prohibition  of  the  Ontario  Fac- 
tories Act,  R.  S.  O.  1897,  c.  256,  s.  3  (5). 
Plaintiffs  then  brought  action  against  de- 
fendant company  to  recover  amount  paid 
Jones,  claiming  under  an  Employers'  Lia- 
bility Insurance  policy  issued  plaintiffs  by 
defendant  company.  Defendants  contended 
that    they    were    relieved    of   liability   by   a 


clause  in  the  policy  to  the  effect  tha 
insurance  did  not  cover  injuries  causi 
received  by  any  child  illegally  employed 
the  knowledge  of  the  insui^: — Held^ 
the  plaintiffs  had  no  knowledge  that  • 
was  under  the  age  of  14  years,  and  wai 
ployed  contrary  to  the  provisions  of  said 
and  that  the  defendant  company  was  ] 
to  repay  plaintiffs  amount  which  they 
paid  Jones.  See  S.  C  11  O.  W.  R.  82 
O.  W.  R.  268.  See,  also,  Jones  v.  Mc 
14  O.  L.  R.  402.  Morton  v.  Ontario 
Ins.  Co.  (1909),  14  O.  W.  R.  1010,  1  O 
N.  199. 

Fidelity  bond  —  OhUgations  of  asi 
—  Supervision  of  employee  —  Defaloa 
— Remedies.] — ^The  assured  by  a  contra< 
fidelity  insurance  is  bound  to  supervise  i 
ously  the  conduct  of  the  employee  wl 
the  subject  of  the  contract,  to  exact 
him  conformity  to  the  provisions  of  the 
touching  the  keeping  and  auditing  of  hii 
counts,  and  in  the  case  of  defalcation 
pursue  with  diligence  the  remedies  of 
law,  criminal  as  well  as  civil;  his  neg:le« 
fulfil  these  obligations  will  deprive  hii 
recourse  for  the  indemnity  stipulated  fc 
the  policy.  8t.  Bdouard  School  Commi9^ 
ers  v.  Employers*  TAahility  Assurance 
poration,  16  Que.  K.  B.  492. 

See  GuABANTT  —  Masteb  and  Sesi 
— Pbincipal  and  Subett. 


5.  FiBE. 

Aetion  on  poliey  —  Defence  —  Mii 
resentation  as  to  amount  of  incumhran 
Second  insurance — Failure  to  notify — PI 
ing  —  Admissions  —  Reply.] — ^The  decl 
tion  in  an  application  for  Insurance  agf 
fire  that  the  property  to  be  insured  is 
cumbered  for  a  sum  less  than  it  reall: 
encumbered  for,  is  not  a  ground  for  avoi 
the  contract.  Eiven  were  it  a  ground,  o 
of  payment  made  by  the  insurers,  after 
loss,  would  operate  as  a  renunciation 
their  part  of  the  right  of  invoking  it  c 
ground. — ^Default  by  the  assured  to  inform 
insurers  of  a  second  insurance  effected 
another  company,  is  not  a  ground  for  set 
aside  the  first  contract. — A  plaintiff  who 
vokes  the  admissions  and  promises  to  pa; 
the  defendant,  in  reply  to  a  plea,  canno 
hindered  from  making  proof  of  them  v 
the  contestation  that  these  facts  should  1 
been  set  up  in  the  declaration.  Fisei 
Equitable  Mutual  Fire  Assurance  Co., 
Que.  S.  G.  334. 

Aotion  to  reeoTor  inanranee  mon 

— Defence  of  insurers — Title  of  plainti 
Incapacity  to  purchase  property — Rela 
nuUity  not  available  to  insurers.] — ^The  : 
lity  of  a  sale  resulting  from  incapacity 
buy  in  the  cases  within  Art  1484,  0.  C 
only  relative,  and  cannot  be  invoked  ez< 
by  those  for  whose  advantage  it  is  in 
duced.  The  insurer  of  a  house  sold  in  < 
travention  of  the  article,  being  sued  by 
purchaser  to  recover  the  insurance  mo 
after  a  fire,  has  no  status  to  set  up  the  i 
lity  of  the  sale  to  the  purchaser,  the  plain 
Edgar  v.  North  British  d  Mercantile  1 
Co.,  27  Que.  S.  C.  299. 
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AgKmt  —  Authority  —  Concealment  of 
ftt — Act  of  agent.'i — An  insurer  who  acta 
in  sodi  a  way  as  to  make  the  insured  believe 
diat  the  broker  soliciting  the  risk  is  his  agent, 
eumot  plead  the  nullity  of  the  contract  upon 
the  groond  that  the  insured  has  not  disclosed 
a  cimunstance  aggravating  the  risk,  the 
withholding  being  the  act  of  the  broker,  upon 
whom  the  insured  relied  for  all  the  formali- 
ties.  Ahougamra  y.  Equitable  Mutual  Fire 
At»et.  Co^  27  Que.  S.  C.  252. 


u  to  loss — Refusal  to  arhi- 
trmte— Adjustment  —  Conditions  of  poUcy — 
Waiter — Bvidenoe.l — ^By  a  contract  of  insur- 
ance against  fire  made  between  the  plaintiff 
and  defendants,  it  was  provided  that  in  case 
of  disaster  the  amount  of  the  damages  should 
be  determined  by  agreement  between  the  com- 
pany and  the  assured,  or  by  arbitration ;  that 
the  assured  should,  whenever  demanded*  pro- 
duce for  examination  to  any  person  appointed 
by  the  company  anything  which  remained  of 
the  insured  property  damaged  or  not  dam- 
tged;  that  he  should  also  produce  for  ex- 
amination  to  any   person  appointed  by  the 
company  anything  which  remained  of  the  in- 
sured  property   damaged    or   not   damaged; 
that  he  should  also  produce  for  examination 
his  books,  invoices,  or  other  papers,  or  cer- 
tified copies  if  the  originals  were  destroyed; 
that  the  company  should  not  be  considered 
to  have   waived    any   condition    unless    the 
waiver  should  be  clearly  expressed  in  writ- 
ing and  signed  by  an  agent  of  the  company. 
A  fire  having  partly  destroyed  the  insured 
property,  the  manager  of  the  defendants  him- 
self visited  the  place,  and  the  plaintiff  hav- 
ing proposed  to  him  to  submit  the  settlement 
of  his   indemnity   claim   to   arbitrators,    the 
manager  answered  that  he  did  not  wish  to 
have  arbitration,  and  asked  the  plaintiff  to 
prepare  for  him  a  statement  of  his  loss  and 
tend  it  to  him,  adding  that  if  it  was  satis- 
fsctoiy  he  would   pay  it.     He  told  him  at 
the  same  time  that  he  could  clean  up  the 
place  and  continue  his  business.  The  plaintiff 
piepaied  a  statement,  and^  at  the  request  of 
the  manager,  made  his  claim  in  writing.  The 
msnager  submitted   this  claim   to  adjusters, 
and  they  went  to  the  premises  of  the  plaintiff 
to  make  an   examination   of  his   losses,  but 
the  plaintiff  refused  to  shew  them  the  dam- 
sged  goods,  which  were  for  the  most  part  still 
in  his  poflsession,  saying  that  everything  had 
hc«n  deaned  up  and  that  no  further  state- 
omt  of  the  damages  could  be  made.     The 
defendants  then  refused  to  pay,  but  did  not 
alkge  that  the  account  of  the  plaintiff  was  too 
lai^;   and   that   the   contract  of  insurance 
hfing  in  its  nature  commercial,  oral  evidence 
was  admissible  to  prove  the  facts;  and  to 
do  so  was  not  to  let  in  evidence  to  contradict 
a  writing  or  to  violate  the  condition  of  the 
policy  which  required  a  waiver  in  writing  of 
fte  conditions  of  the  contract,  for  the  policy 
provided  for  a  settlement  by  agreement,  and 
the  pbintiff  wan  able  to  prove  such  agreement 
ny  witnesses. — 2.  In  view  of  the  refusal  of 
the  manager  of  the  defendants  to  submit  the 
Mttlement  of  the  claim  to  arbitrators,  and  his 
PtWsition  that  the  plaintiff  should  himself 
prepare  a  statement  of  his  loss,  the  plaintiff 
Mid  not  be  required  to  exhibit  to  the  ad- 
*«er8  the  damaged   goods.      Duffy  v.   8t. 
Uarent  Fire  Aesoe.  Co^  23  Que.  S.  C.  181. 

.AHorattoan  ia  yrapegly  —  Increased 
'••h— OiHw.] — ^Alterations  made  without  no- 


tice by  the  owner  in  the  property  insured 
after  the  issue  of  a  policy  of  fire  insurance, 
which  do  not  increase  the  risk,  do  not  affect 
the  policy,  and  the  burden  of  establishing 
the  increased  risk  is  on  the  insurer.  Bachand 
V.  Canadian  Mutual  Aesce,  Co.,  27  Que.  S. 
C.  500. 

Amoimt  of  loss  —  Insufficiency  of  proofs 
of  claim  —  Statutory  conditions — Premature 
actions.] — Actions  for  amount  of  loss  on  fire 
insurance  policies  in  T.  &  B.  Co.'s.  In  T. 
policy  loss  had  been  made  payable  to  G. 
Bank,  creditor  of  plaintiff.  After  the  fire 
but  before  action,  the  B.  policy  was  assigned 
to  the  same  bank : — Heldy  that  the  bank  was 
not  a  necessary  party  to  the  action  on  the  T. 
policy,  but  was  in  the  B.  policy  action,  and 
submitted  to  be  added  as  defendants.  Proofs 
of  loss  shewing  approximately  the  general 
loss  were  delivered  by  plaintiff  to  the  de- 
fendants on  the  8th  April  and  completed 
proofs  on  the  11th  May.  The  actions  were 
commenced  on  the  10th  June: — Held,  that 
as  the  first  proofs  were  insufficient  the  ac- 
tions were  premature,  and  defendants  were 
allowed  a  set-off  of  costs  against  the  amount 
of  loss  allowed  to  plaintiffs.  National  Sta- 
tionery Co.  v.  British  Am.  Assce.  Co.,  Na- 
tional Stationery  Co,  v.  Traders  Fire  Ins. 
Co,  (1909),  13  O.  W.  R.  367.  affirmed.  14 
O.  W.  R.  261.  281. 

ApplieatioA — Ansioers  by  soliciting  agent 
— Diagram  of  premises — Immaterial  misdes^ 
cription — Alteration  in  use  of  building — Un- 
occupied house.] — A  statement  in  an  applica- 
tion for  insurance  that  ''if  answers  to  the 
questions  are  made  by  the  agent  of  the  com- 
pany soliciting  the  insurance,  he  shall  be 
considered  for  those  purposes  the  agent  of 
the  applicant  and  not  that  of  the  company." 
must  l^  construed  strictly,  and  cannot  there- 
fore be  extended  to  a  diagram  of  the  prem- 
ises made  by  the  agent  on  the  back  of 
the  application. — 2.  A  statement  in  an  ap- 
plication that  a  diagram  on  the  back  of  it 
disclosed  the  exact  situation  of  the  property 
insured,  when  it  shewed  another  building  as 
distant  30  feet  instead  of  23.  and  the  com- 
pany charged  the  premium  at  a  )iigher  rate, 
such  as  would  have  been  charged  had  the  dis- 
tance been  correctly  given,  is  not  a  material 
misdescription  sufficient  to  vitiate  the  policy. 
— 3.  When  the  owner,  shortly  before  the  fire, 
left  the  house  insured  to  work  in  the  lum- 
ber shanties,  and  his  wife  during  his  absence 
went  to  reside  with  her  parents,  the  policy 
containing  no  special  prohibition  in  this  re- 
spect, the  fact  that  the  house  was  unoccu- 
pied at  the  time  of  the  fire,  without  notice  to 
the  company,  did  not  amount  to  such  an 
alteration  in  the  use  or  condition  of  the 
premises  insured  as  would  vitiate  the  policy. 
Mutual  Fire  Ins,  Co,  v.  Mercier,  14  Que.  K. 
B.  227. 

ApplioatioA  —  Diagram  of  building  — 
Omission  from — Agent.  Ball  v.  Farmers* 
Central  Mutual  Fire  Ins.  Co.,  1  O.  W.  R.  168. 

ApplloAtioA — PoUoy  issued  on  changed 
conditions — Statute  governed — No  laches.} — 
In  an  action  upon  a  disputed  fire  insurance* 
policy  issued  on  changed  conditions  from  the 
application,  Divisional  (jourt,  affirming  the 
judgment  of  the  County  C!ourt  of  Haldimand, 
held  that  the  contract  was  controlled  by  the 
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statatory  oonditioii  "That  the  terms  shall 
be  deemed  to  be  in  accordance  with  the  ap- 
plication nnless  the  defendants  point  out  in 
writing  to  the  assared  the  particulars  wherein 
the  policy  differed  from  the  application." — 
Faloonbridge,  O.J.K.B.,  dissenting,  hM,  on 
the  facts  plaintiff  estopped  by  his  laches, 
gross  carelessness  and  acqoiesoence.  Mo' 
Cuichean  v.  Traders  Fire  Ins,  Co.  (1911), 
19  O.  W.  R.  279,  2  O.  W.  N.  1130. 

Applioatlon  —  Untrue  statement  —  Ma- 
teriahtp — Statutory  condition,] — In  an  appli- 
cation for  insurance  against  fire,  to  the  ques- 
tion "Have  you  ever  had  any  property  de- 
stroyed by  fire?"  the  applicant  answered, 
yes.  "Give  date  of  fire,  and,  if  insured, 
name  of  company  interested.*'  "  1892.  Na- 
tional and  London  and  lAncashire."  The  evi- 
dence shewed  that  there  was  a  fire  on  the 
applicant's  property  in  1882,  and  two  fires 
in  1892,  and  the  insurance  granted  on  this 
application  was  on  property  which  replaced 
that  destroyed  by  the  latter  fires: — Held,  re- 
versing the  judgment  in  35  N.  S.  R.  488, 
that  the  above  questions  were  material  to  the 
risk,  and  the  answers  untrue.  The  first  sta- 
tutory condition,  therefore,  precluded  recovery 
on  the  policy.  Western  Assurance  Co.  v. 
Harrison,  33  S.  €.  R.  473. 

ApplioAtion  for  policy — Warranty  — 
Addition  to  statutory  conditions,}  —  Every 
statement  in  an  insurance  application  was, 
by  a  provision  in  the  policy,  made  a  war- 
ranty. This  provision  being  an  addition  to 
the  statutory  condition,  the  terms  of  R.  S. 
N.  S.  c.  147  must  be  complied  witii,  to  make 
the  warranty  effective.  McNutt  v.  Western 
Assurance  Co,,  40  N.  S.  R.  376.  See  also 
Morley  v.  City  of  HaUfaw,  ih,  378n;  Grant 
v.  Western  Assurance  Co,,  ih,  380n. 

Apportloiiiiiant  of  loss  —  Concurrent 
policy.  Davidson  v.  Insurance  Co,  of  North 
America,  2  O.  W.  R.  621. 

Appraiaomont  of  loss  —  Agreement  — 
Arbitration  —  Notice  to  parties  —  Necessity 
for  —  Award  set  aside,] — ^An  agreement  for 
the  ascertainment  of  the  amount  to  be  paid 
by  an  insurer  to  the  insured,  called  an  "ap- 
praisement bond."  is  In  reality  a  submission 
to  arbitration,  and  the  rules  prescribed  by 
Arts.  1431  et  seq,,  C.  P.  C,  are  applicable 
to  it,  as  well  as  to  the  subsequent  proceed- 
ings of  the  appraisers,  who  are  in  reality 
arbitrators,  and  not  amiahles  compositeurs. 
Therefore,  the  default  by  them  to  give  notice 
to  the  parties  or  one  of  them  of  the  time  and 
place  at  which  they  will  proceed  with  their 
appraisement  is  a  violation  of  Art.  1436, 
which  involves  the  nullity  of  their  award. 
Judgment  in  28  Que.  S.  C.  68  reversed.  Beau- 
hamois  v.  Liverpool  d  London  d  Olohe  Ins, 
Co,,  15  Que.  K.  B.  235. 

Apprehension  of  inoendinry  danger 

— Application  filed  in  hy  local  agent  —  Un- 
true anstoer,] — An  application  for  insurance 
on  the  contents  of  a  barn  contained  the 
question,  **  Is  there  any  incendiary  danger 
threatened  or  apprehended,"  to  which  the 
answer  was,  "No."  The  plaintiff,  who  had 
not  prevlouBly  carried  any  insurance,  stated 
that  he  effected  the  insurance,  having  learned 
that  ihe  owner  of  the  barn  had  placed  a  high 
insurance  on  it,  as  well  as  on  the  adjacent 


dwelling-house.  This  was  told  by  the  p 
tiff  to  the  company's  agent,  who  filled  is 
application  and  the  answers  to  the  quest 
The  application  was  then  signed  by  the  a 
cant,  who  was  not  an  illiterate  man,  bu 
did  not  read  over  the  application,  and 
not  told  that  the  question  had  been  answ 
in  the  negative: — Held,  that  the  plai 
was  bound  by  the  answer  to  the  questioi 
inserted  in  the  application,  it  being  mat 
to  the  risk,  and  that  it  was  untrue,  foi 
reasonable  inference  was  that  the  apprc 
sion  of  incendiary  danger  as  a  fact  exl 
Oraham  v.  Ontario  Mutual  Ins,  Co.,  1* 
R.  358.  and  ChatiUon  v.  Canadian  M% 
Fire  Ins,  Co,,  27  G.  P.  450.  considered 
commented  on. — <^iHsre,  whether  the  inq 
raised  by  the  question  was  not  as  to 
apprehension  of  the  applicant  of  incend 
danger,  and  not  whether,  as  a  fact,  an] 
cendiary  danger  was  to  be  apprehei 
Kniseley  v.  Br,  Am,  Assce,  Co,,  21  C  I 
117,  32  O.  R.  376. 

Arbitration  em  to  loss — Terms  of 
mission  —  Estimate  of  value  —  Po^oef 
arbitrators  —  Misrepresentation  —  Fun 
officio  —  Setting  aside  award  —  Assigm 
under  Collection  Act  —  Effect  of,]  — 
agreement  was  entered  into  between 
plaintiff  and  the  defendant  company  for 
appointment  of  two  arbitrators  to  appi 
the  loss  to  property  damaged  and  destr 
by  fire,  the  arbitrators  appointed  being 
powered  to  select  a  third,  who  should 
with  them  in  matters  of  difference  onl 
The  arbitrators  first  appointed  made 
award  which  was  good  upon  its  face, 
failed  to  comply  with  one  of  the  mat* 
terms  of  submission,  in  failing  to  make 
estimate  of  the  value  of  goods  actually 
stroyed,  or  to  determine  tiEe  sound  valu 
goods  not  destroyed: — Held,  that  when 
award  was  signed  the  authority  of  the  t 
trators  ceased,  and  that  it  was  not  wi 
the  power  of  either  of  them  to  re-open  i 
to  deal  further  with  the  matter ;  that  the 
that  one  of  the  arbitrators  was  misled 
his  co-arbitrator  in  connection  with 
signing  of  the  award,  if  true,  would  i 
good  ground  for  an  application  to  the  € 
to  set  it  aside,  but  did  not  justify  bin 
calling  in  the  third  arbitrator  and  ma 
another  award  different  from  that  to  w 
he  was  already  a  party;  that  a  differ 
between  the  arbitrators  arising  after 
filing  of  the  award  was  not  a  difference  ^ 
in  the  meaning  of  the  submission  which  j 
fied  the  calling  in  of  the  third  arbitrate 
After  the  making  of  the  award,  the  plai 
made  an  assignment  under  the  Collec 
Act  to  a  bank,  which  subsequently 
assigned  to  the  plaintiff.  In  the  meant 
before  the  re-assignment,  the  plaintiff  n 
an  assignment,  also  unaer  the  Act,  to 
who  notified  the  company. — Qutere,  whe 
the  action  could  be  brought  in  the  nam 
the  plaintiff^  and  whether  any  legal  int( 
passed  to  M.  under  the  assignment.  Hs 
Queen  Ins,  Co,,  1  E.  L.  R.  37,  39  N.  8 
295. 

Assignment  of  policy  for  benefi^ 
creditors  —  Insurable  interest  retained 
assignor— Statutory  condition  No,  -H** 
of  does  not  void  policy,] — ^Plaintiff  coittl 
assigned  a  policy  of  fire  insurance  for 
benefit  of  its  creditors.    Loss  occurred 
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defendants  set  up  the  defence  that  danse  4 
of  the  statatory  conditions  voided  the  policy. 
Tliat  danse  provides  that  "If  the  proper^ 
inaond  is  aangned  without  the  written  per- 
snsBon  of  the  company,  the  policy  shall  be 
void,"  but  this  condition  does  not  apply  to  a 
diance  of  title  by  succession  or  by  tiie  opera- 
tion of  law,  or  by  reason  of  death."  There 
was  no  consent  and  the  assignment  did  not 
eooie  within  the  exception. — ^Middleton,  J., 
hOd  (16  O.  W.  B.  1004,  2  O.  W.  N.  69), 
that  tbe  words  of  this  condition  must  be  oon- 
stmed  strictly  and  all  that  they  prohibit  is 
an  absolute  assignment  which  divests  the 
insured  of  all  his  property  In  the  goods,  and 
1^  wiiidi  he  does  not  retain  to  himself  an 
insurable  interest.  That  here  there  did  re- 
main a  benefidal  and  insurable  interest  in 
the  asBgnor,  his  debts  were  to  be  paid  and 
the  residue  was  to  be  held  in  trust  for  him. 
Judgment  for  plaintiff  for  $2,402  and  interest 
from  time  when  it  became  payable,  and  costs. 
— Gourt  of  Appeal  dismissed  defendants'  ap- 
m1  with  costs.  Meredith,  J.A.,  dissenting. 
WMie  T.  J2oefce«i0r  Oerman  Fire  In%.  Oo, 
(1011),  19  O.  W.  R.  99,  2  O.  W.  N.  1076. 


here  there  did  remain  a  benefidal  and  in- 
surable interest  in  the  assignor,  his  debts 
were  to  be  paid  and  the  residue  was  to  be 
held  in  trust  for  him.  Judgment  for  plain- 
tiff for  $2,402  and  interest  from  time  when 
It  became  payable,  and  costs.  Wade  V. 
Rochester  German  Fire  Ine,  Co,  (1910),  16 
O.  W.  R.  1104,  2  O.  W.  N.  59. 


It  of  policy  —  Formalitiea — 
Jieiiee  to  insmrere  —  Admiseion  —  Repre- 
Mstotton  of  value  of  goods  insured — Fraud 
— Vndisdoeed  in9uranee  —  Proof  of  claim — 
TisM  —  Waiver.l — ^A  transfer  of  a  contract 
of  insurance,  by  a  private  writing  made  in 
duplicate,  signed  by  the  transferor  and  trans- 
feree in  tiie  presence  of  two  witnesses,  is  good 
and  valid.  2.  The  admission  of  the  debtor 
that  be  leeeived  a  duplicate  of  such  trans- 
fer is  a  sufficient  signification  (1571,  C.  C)- 
3L  An  estimate  by  the  insured  in  round 
figures  of  the  value  of  the  stock,  at  the  time 
of  the  application,  ^ould  not  be  considered 
a  ground  of  nullity,  unless  it  contains  such 
an  exaggeration  as  creates  a  suspicion  of 
fnndnl^it  intention.  4.  The  fact  that  an 
interim  receipt  had  issued  for  an  insurance 
in  another  company,  which  insurance  was 
afterwards  dedined  by  that  company,  does 
not  establish  a  plea  of  undisdosed  insurance. 
5.  The  time  limit  for  furnishing  statement 
of  loss  is  waived  by  a  letter  from  the  com- 
IMuy  to  the  insured,  dated  after  the  expira- 
tioB  of  tbe  delay,  and  endosing  a  blank  form 
of  p<^y  in  order  that  the  insured  might 
know  exactly  what  it  was  necessary  that  he 
shoold  do.  Western  Assce.  Co,  v.  Garland, 
12  Que.  K.  B.  530. 


mt  of  poUey  for  bemeflt  of 

cvodUton — Insuralie  interest  retained  hy 
wmgnor " —  Htatutory  amdiiion  2fo.  4  — 
Eieet  of  does  not  void  policy,] — Plaintiff 
ttttipany  assigned  a  policy  of  fire  insurance 
for  the  benefit  of  its  creditors.  Loss  oc- 
curred, and  defendants  set  up  the  defence 
that  danse  4  of  the  statutory  conditions 
voided  the  policy.  That  clause  provides  that 
**  if  the  property  insured  is  assigned  without 
the  written  permission  of  the  company,  the 
policy  shall  be  void,"  but  this  condition  does 
not  apply  to  a  change  of  title  by  succession 
or  by  the  operation  of  law,  or  by  reason  of 
death."  There  was  no  consent  and  the  as- 
signment  did  not  come  within  the  exception. 
— Uiddleton,  J.,  kM,  that  the  words  of  this 
CQofitioa  must  be  construed  strictly  and  all 
tikat  they  prohibit  is  an  absolute  assignment 
vhidi  divests  the  insured  of  all  his  property 
in  the  goods,  and  by  which  he  does  not  re- 
tain to  himself  an  insurable  interest.     That 


AToidaaee  of  policy — Untrue  answers 
of  assured  —  Fires  on  premises  —  Know- 
ledge of  agent  of  insurers  —  Agent  filling 
up  application,] — ^Action  on  a  fire  insurance 
policy  dismissed.  In  the  application  the  in- 
sured said  there  were  no  fires  on  the  prem- 
ises. This  turned  out  to  be  untrue.  Plain- 
tiff claimed  that  defendants'  agent  knew 
there  was,  but  this  the  agent  denied.  The 
agent  had  filled  up  the  application,  therefore 
he  was  agent  of  insured,  not  of  company. 
Parsons  v.  Alberta-Can,  Ins.  Co,  (Sask.), 
10  W.  L.  R.  161,  2  Sask.  L.  R  76. 

Breach  of  statntory  condition — Sub- 
sequent insurance  —  Notice  —  Knowledge  of 
sub-agent  —  Dismissal  of  action  on  policy — 
Refund  of  premium.] — By  a  condition  of  a 
policy  of  fire  insurance  (statutory  condition 
No.  8)  the  insurance  company  were  not  to 
be  liable  if  any  subsequent  insurance  were 
effected  unless  and  until  the  company  should 
assent  thereto,  etc.  A  subsequent  insurance 
was  effected  by  the  insured,  and  no  notice 
in  writing  thereof  was  given  nor  any  com- 
munication made  to  the  company  nor  to  any 
agent  having  power  to  receive  such  notice, 
and  the  fact  of  the  existence  of  the  subse- 
quent insurance  was  not  disclosed  to  the 
company  until  after  the  insured  premises 
were  injured  by  fire:— fl^eZd,  that  the  cii> 
cumstances  that  the  subsequent  insurance 
was  ^effected  by  a  sub-agent  of  the  company's 
general  agent,  who  had  also  acted  in  pro- 
curing the  prior  insurance  with  the  com- 
pany, should  not  be  regarded  as  affecting 
the  company  with  constructive  notice  of  the 
subsequent  insurance. — ^An  action  upon  the 
policy  being  dismissed,  the  company  were 
ordered  to  refund  the  last  payment  of  pre- 
mium, which  was  received  in  ignorance  that 
the  policy  was  no  longer  in  force.  Imperial 
Bank  V.  Royal  Ins.  Co.,  12  O.  L.  R.  519,  8 
O.  W.  R.  148. 

Builder's  risk — Building  in  "course  of 
construction  *' — *•  Vacant  or  unoccupied  "  — 
Knowledge  of  company  —  Higher  premium 
charged  —  Estoppel  —  Insurable  interest — 
Question  of  /oc?*.]— Action  to  recover  $2,000 
on  an  insurance  policy  in  plaintiff's  ^vour  as 
second  and  third  mortgagee.  Defendants 
pleaded:  (1)  that  the  buildings  were  not  in 
course  of  construction,  but  were  really  aban- 
doned; (2)  that  the  insurance  was  void 
under  4th  addition  to  the  statutory  condi- 
tions; (3)  that  plaintiff  had  no  insurable 
interest  in  the  property,  it  not  being  worth 
more  than  the  insurance  in  favour  of  first 
mortgagee.— Falconbridge,  O.J.K.B.,  gave  ef- 
fect to  the  first  ground  of  defence  and  dis- 
missed plaintiff's  action. — Court  of  Appeal, 
held  that  the  evidence  as  to  the  facts  did  not 
substantiate  defendant's  pleadings.  Appeal 
allowed  and  judgment  entered  for  the  plain- 
tiff, Meredith,  J. A.,  (dissenting),  agreeing 
with  Palconbridge,  C.J.  Dodge  v.  York  Fire 
Ins,  Co,,  (1911),  18  O.  W.  R.  241,  1  O.  W. 
N,  1098.  2  O.  W.  N.  671 
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CaBoellatlon — Notice  —  Statutory  con- 
ditiont.] — The  insured  sent  to  the  company 
hia  policy  with  an  indorsed  surrender  clause 
executed,  and  a  letter  asking  that  the  in- 
surance be  terminated  and  the  unearned  pro- 
portion of  the  premium  repaid.  Owinsr  to  its 
misdirection  by  the  insured,  the  letter  was 
delayed  in  the  post  office  and  did  not  reach 
the  company  till  the  morning  after  the  in- 
sured property  had  been  destroyed  by  fire: — 
Held,  that  the  letter  did  not  take  effect  from 
the  time  of  its  being  posted,  but  only  from 
the  time  of  its  receipt,  and  that  the  relation- 
ship of  the  parties  had  been  so  changed  by 
the  occurrence  of  the  fire  before  its  receipt 
that  the  attempted  surrender  did  not  oper^ 
ate,  and  therefore  the  company  were  liable 
for  the  loss.  Judgment  in  22  G.  L.  T.  258, 
4  O.  L.  R.  123.  1  O.  W.  R.  411.  affirmed. 
tikillMffs  V.  Royal  Ins.  Co.,  23  C.  L.  T.  294, 
2  O.  W.  R.  123,  761,  6  O.  L.  R.  401. 

Caneellation  of  policies  —  Proposal — 
Acceptance — Return  of  premiums.  Armsironff 
V.  Lanoaihire  Im.  Co.,  2  O.  W.  R.  5&9,  3 
O.  L.  R.  395. 

Churoli  destroyed  by  St9 — Negligence 
of  respondents*  servants,]  —  The  parish 
church  of  BoucherviUe,  in  Lower  Canada, 
having  been  in  great  part  destroyed  by  a 
fire,  which  was  occasioned  by  the  negligence 
of  the  respondents'  servants  and  being  at  the 
time  insured  by  a  policy  effected  by  the  eur4 
upon  the  church  and  sacristy;  the  cur^  and 
one  of  the  marquiUiers-en-charge,  by  a  notar- 
ial instrument,  transferred  to  the  appellants 
(*'the  Quebec  Fire  Assurance  Company," 
who  had  granted  the  policy),  in  considera- 
tion of  the  payment  by  them  of  part  of  the 
amount  of  the  damage  sustained  by  such  fire, 
the  right  to  sue  and  claim  from  the  respon- 
dents, the  amount  so  paid: — Held,  that  this 
constituted  a  valid  subrogation  of  the  debt 
due  to  the  insurers  in  right  of  the  fahrique, 
according  to  the  French  law  prevailing  in 
Lower  Canada.  —  Held,  also,  in  an  action 
brought  upon  the  notarial  Acte,  that  though 
the  declaration  was  not  strictly  in  form,  yet 
it  was  substantially  good;  for  the  plaintiffs 
(the  appellants)  could  not  be  held  to  sue  as 
assurers,  (in  which  character  they  had  no 
title)  ;  but  as  being  subrogated  to  the  debt 
due  to  the  fabrique  of  the  church  by  the 
defendants  (the  respondents),  by  reason  of 
the  payment  made  on  their  behalf  in  respect 
of  the  damage  occasioned  by  them. — SemhU, 
by  the  old  French  law,  the  cur4  and  mar- 
quiUiers  together  could  not  convey  by  way 
of  assignment  without  the  consent  of  the 
Bureau,  though  they  might  subrogate  a  debt 
due  to  them  in  their  official  character.  Que. 
Fire  Assce.  Co.  v.  8t.  Louis  (1851),  C.  R. 
2  A.  C.  1. 

Co-insurance  olanae  —  Time  of  taking 
effect,] — In  an  action  for  recovery  of  a  fire- 
loss,  upon  a  policy  which  contained  a  condi- 
tion worded  as  follows :  '*  It  is  a  part  of  the 
consideration  of  this  policy  and  the  considera- 
tion upon  which  the  rate  of  premium  Is 
based,  that  the  assured  will  maintain  insur- 
ance concurrent  with  this  policy,  on  all  the 
items  of  the  property  insured  by  this  policy 
to  the  extent  of  at  least  eighty  per  cent  of 
the  actual  cash  value  thereof  and  that  in 
default  of  the  insured  so  doing,  the  insured 


will  become  co-insurer  f'  r  the  amoui 
default,  and  in  such  event  shall  bear  his 
tion  of  the  losses  which  may  supervene 
Held,  that  the  value  to  be  considere 
applying  the  condition,  was  the  value  o 
items  of  the  insured  property  at  the  tii 
the  loss  and  not  the  value  at  the 
of  the  contract.  Guardian  Assce.  Ci 
Trempe  (1910),  16  R.  de  J.  431. 


Co-insnrance    condition.] — Where 

premium  is  reduced  in  consideration  o: 
insertion  in  a  policv  of  fire  insurance,  1: 
manner  prescribed  by  the  Ontario  Insui 
Act,  R.  S.  O.  c.  203,  s.  169,  of  the  cone 
commonly  known  as  the  '*  co-insurance  c 
tion,"  that  condition  is  prima  facie  ^ 
and  should  not  be  held  to  be  '*  not  jnst 
reasonable"  within  the  meaning  of  s.  1' 
the  Act,  without  evidence  to  that  el 
Burton,  C.J.O..  and  Moss.  J.A.,  dissei 
—Judgment  in  29  O.  R.  695,  18  C.  1 
361,  affirmed.  Eckardt  v,  Lancashire 
Co.,  20  C.  L.  T.  297.  27  A.  R.  373. 

Ooncnrrent  policies  —  Contrihutii 
loss  -^  General  and  special  insurances.]- 
insurer  of  a  stock   of   mechandise   und 
general   policy,  who  has  to  contribute 
loss  with  insurers  under  special  policies, 
upon  a  part  of  the  same  stock,  is  liab 
proportion  to  the  loss  in  each  part.    Foi 
purpose  the  general  policy  is  divided  int 
many  parts  as  there  are  special  insun 
and  proportionately  to  the   losses   on  < 
and  each  such  part  contributes  ratably 
the   special   insurances.     Bloomfield  v. 
don  Mutual  Fire  Ins.  Co.,  1  Q.  R.  29  J 
143. 

Condition — Certificate  of  magistrate 
Waiver  —  Proofs  of  loss.] — ^A  policy  o\ 
insurance  contained  a  condition  requirini 
assured.  In  case  of  loss,  to  procure  a  oe 
cate  as  to  the  matters  contained  in  the  s 
ment  of  loss  under  the  hands  of  two  m 
trates  most  contiguous  to  the  place  of 
fire.  A  further  condition  provided  tfaa 
condition  should  be  deemed  to  have 
waived  unless  the  waiver  was  express* 
writing  indorsed  on  the  policy: — Held, 
Tuck,  C.J.,  Hanington,  Barker,  and  6re( 
JJ.,  that  the  production  of  the  certifical 
the  magistrates  most  contiguous  to  the  ] 
of  fire  was  a  condition  precedent  to  th< 
sured's  right  to  recover.  Per  Landry 
Mcl^eod,  JJ.,  that  the  magistrate  most 
tiguous  qualified  to  act  is  the  most  con 
ous  within  the  meaning  of  the  condi 
though  not  the  nearest  in  point  of  dist 
to  the  place  of  the  fire.  Per  curiam, 
if  there  could  be  a  waiver  under  the  cond 
without  indorsement  on  the  policy,  the 
ceptance  of  the  proof  of  loss  by  the  comp 
without  objection,  was  not  a  waiver. 
Blanc  V.  Commercial  Union  Ins.  Co., 
N.  B.  R.  665. 

Condition — Change  material  to  risl 
Non-occupancy.] — Where  by  a  conditioi 
a  fire  policy  on  a  dwelling  house,  any  chi 
material  to  the  risk,  eta.  should  avoid 
policy,  the  fact  of  the  premises  being 
occupied  and  vacant  does  not  constittti 
breach  of  such  condition.  Boardman 
North  Waterloo  Farmers*  Mutual  Pirs 
Co.,  20  C.  L.  T  176,  31  O.  R,  525. 
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CtmdMam  for  notiee  of  addittoB*! 
*■*■—'■*»*' — Breach.^ — ^H.  insured  in  the  de- 
fendant company's  office,  the  policy  contain- 
ng  a  condition  that  if  any  additional  in- 
Aumce  should  be  effected,  notice  must  be 
PTen  the  company,  otherwise  the  policy  to 
be  void.  When  the  company's  agents  took 
the  application  plaintiff  objected  to  this  con- 
dition and  the  agents  told  him  he  could  in- 
nie  in  some  other  company,  but  it  did  not 
appear  that  they  told  him  he  need  not  give 
notice  d  such  other  insurance.  Plaintiff 
effected  other  insurance  of  which  he  gave  no 
•otice.  PlaintifTs  property  having  been  burnt, 
he  brought  an  action  on  the  policy,  and 
the  company  pleaded  (1)  that  plaintiff  was 
sot  interested  to  the  amount  insured,  (2) 
that  plaintiff  delivered  a  fraudulent  account 
of  the  goods,  (3)  no  notice  of  the  subsequent 
faifloruice,  (4)  that  defendant  was  induced  by 
fraud  to  make  the  policy.  The  jury  did  not 
find  a  verdict  for  either  party  but  found  a 
special  state  of  facts  from  which  the  C6urt 
shoold  direct  for  whom  the  verdict  should 
be  entered: — Held,  (Peters,  J.),  that  the 
eondition  as  to  notice  of  subsequent  insur- 
aaee  had  not  been  waived  by  the  acts  of  the 
agent  and  that  the  verdict  must  be  entered  for 
defendant  on  the  plea  of  want  of  notice,  and 
for  plaintiff  on  the  other  pleas.  HaydiBn  v. 
8Mmcana  Int.  Co,  (1877),  2  P.  B.  I.  R.  242. 


OoBdItiom  Im  poUoy  mm  to  salTaso  In 

of  Mrm — Failure  by  the  insured  to  com- 
pl|r  with  it  and  its  consequences.] — ^Failure 
by  the  insured  to  comply  with  the  conditions 
of  the  policy  that  he  will  use  all  means  !n 
his  power  to  save  the  goods  insured,  in  cane 
off  fire,  is  a  bar  to  his  right  to  recover  any 
iasnruioe  at  all.  Parent  v.  Provident  Assce. 
MmtmeUe  (1900),  36  Que.  S.  C.  377. 

CsMfitUm  of  volley  —  Gunpowder  on 
premises  —  Stock-in-trade  —  Usage.  Foley 
T.  Norwich  Union  Fire  Insce.  Society,  40  N. 
&a  624. 


Coaditiom  of  poliey — Notice  and  proof 
•/  lass  —  Waiver  oy  insurer  —  Representa- 
liosf  —  Findsng  of  trial  Judge  —  Appeal,] 
—The  condition  in  a  policy  of  insurance 
against  fire,  that  notice  and  proof  of  loss 
■nst  be  given  within  a  stated  delay,  is  not 
one  of  liabflity  but  of  recovery,  and  is  im- 
paoed  in  the  interest  of  the  insurer.  Th? 
asonred  may  therefore  be  relieved  from  it 
cither  ezpteasly,  or  impliedly,  e.^..  by  the 
iaaurer  patting  him  off  when  applying  for  a 
aetttement,  on  the  ground  that  the  insurer 
ii  lumself  investigating  the  circumstances 
of  the  loss. — 2.  The  finding  of  the  trial 
Jsdge,  in  socfa  matters  as  the  representations 
by  the  assured  as  to  the  value  of  the  property 
ittcaicd  and  the  extent  of  the  loss,  will  not 
be  interfered  with  on  appeal  when  the  evi- 
dence is  contradictory.  Mount  Royal  Ins, 
Co.  V.  Benoii,  15  Que.  K.  B.  90. 


C««fitiom  roqwlri»g  oeoitpatlon  of 
fs— Ism — ^  Untenanted,**  meantng  of,] — A 
caodition  in  a  policy  of  fire  insurance  that 
*  if  the  premises  insured  become  untenanted 
or  vacant,  and  so  remain  for  more  than  ten 
dayp  without  notifying  the  company,'*  etc., 
"the  poticy  will  be  void."  is  a  reasonable 
coadition,  and  the  word  "  untenanted  **  there- 
in must  be  read  as  synonymous  with  '*  un- 


occupied." Where,  therefore,  the  occupant 
of  a  house  left  it  for  several  weeks,  but  left 
the  furniture  and  clothing  therein,  while  a 
person  went  there  to  feed  the  pigs  and 
chickens  and  water  the  flowers,  and  on  two 
occasions  the  insured's  husband  slept  in  the 
house,  it  was  held  that  the  house  was  un- 
tenanted and  vacant  within  Uie  meaning  of 
the  condition.  Spahr  v.  North  Waterloo 
Farmers*  Mutual  Fire  Ins.  Co,,  20  C.  L.  T. 
177,  31  O.  R.  525. 

Conditioiiml  purohaso  of  roal  estate 

—  Legitimate  interest  in  conserving  the 
thing  —  Right  to  insure  —  False  declara- 
tions and  failure  to  disclose,]  —  The  pur- 
chaser of  real  estate  by  a  sale  (wrongly  de- 
scribed in  a  deed  as  a  lease)  with  a  condi- 
tion suspending  the  passing  of  the  property 
until  the  full  payment  of  the  price  has  a 
legitimate  interest  in  protecting  it,  which 
gives  him  the  right  to  insure  it  against  fire. 
Hence,  the  statement  in  his  application  for 
insurance  that  he  is  the  owner  is  not  a 
false  declaration  nor  a  concealment  which 
might  affect  the  validity  of  the  policy.  Don- 
aldson  v.  Providence  Mutual  Fire  Assce.  Co, 
(1909),  36  Que.  S.  €.  439. 

Gondltioiis — Limitation  of  risk — Amount 
of  loss  —  Arbitration.] — 1.  Where  it  is  a 
condition  of  the  policy  that  the  total  insur- 
ance on  each  item  of  the  property  Insured 
shall  not  exceed  two-thirds  of  the  cash  value 
of  such  item,  and  that  notice  shall  be  given 
of  all  previous  insurance  effected  by  the  in- 
sured on  the  same  property,  and  it  appears 
that  the  insurance  exceeds  two- thirds  of  the 
cash  value,  and  that  other  insurance,  on  two 
items,  to  the  amount  of  $100,  exists  without 
having  been  declared  to  the  company,  the 
policy  is  void.  2.  The  condition  that,  in 
case  of  a  loss  by  fire,  the  amount  of  the  dam- 
ages shall  be  determined  by  arbitrators,  and 
that  no  action  shall  be  brought  until  the 
amount  of  the  loss  is  so  determined  is  a  legal 
condition.  Pharand  v.  Lancashire  Ins.  Co., 
18  Que  S.  G.  35. 

Conditioiui — Prior  in^iiranoe  —  Abandon- 
ment —  Subsequent  insurance  —  Interim 
receipt  —  ^afoppe^.] — B.,  having  a  policy  of 
insurance  for  $2,000  in  the  M.  Co.,  wrote  to 
D.,  a  sub-agent  of  the  R.  Oo.,  that  he  was 
going  to  abandon  that  insurance,  and  insure 
in  the  R.  Co.  for  about  $3,000.  B.  gave  D. 
his  note  for  $51  and  paid  him  $25  in  cash, 
and  D.  sent  B.  the  usual  interim  receipt  of 
the  R.  Co.,  promising  the  subsequent  issue  of 
a  policy  which  was  to  be  subject  to  the  con- 
ditions indorsed  on  the  receipt.  One  of  these 
provided  that  the  policy  should  be  void  if 
there  was  any  prior  insurance,  unless  the 
consent  of  the  company  were  indorsed.  D. 
discounted  the  note  and  in  due  course  ac- 
counted to  the  R.  Co.  for  the  full  amount  of 
the  premium.  The  goods  insured  were  de- 
stroyed by  fire  before  the  maturity  of  the 
note,  which  B.  paid  at  maturity.  No  formal 
application  for  the  insurance  was  signed  by 
B.,  but  a  policy  was  made  out  before  the  fire 
and  sent  to  D.,  who  did  not.  however,  deliver 
it  to  B.  In  actions  brought  upon  the  two 
policies  by  the  assignees  of  B. : — Held,  that 
B.'s  statement  that  he  was  going  to  abandon 
the  insurance  in  the  M.  Co.  was  not  merely 
an  expression  of  intention,  but  was  a  term 
or  condition  that  affected  the  very  existence 
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of  the  proposed  insurance  in  the  R.  Co., 
which  was  not  to  become  effective  until  that 
condition  was  fulfilled,  and,  as  B.  never  did 
so  abandon,  there  never  was  any  effective  in- 
surance on  his  goods  in  the  R.  Ck>. :  and 
therefore  the  M.  Ck>.  could  not  set  up  the 
conditional  contract  of  insurance  in  the  R. 
Go.  as  a  breach  of  the  statutory  condition 
against  a  subsequent  insurance.  Commercial 
Union  AMoe  Co,  y.  Temple,  29  S.  C.  R.  206, 
and  Weitem  Aaece.  Co.  v.  Temple,  31  S.  G. 
R.  373,  followed.  Whiila  v.  Royal  In$.  Co., 
Whitla  V  Manitoba  Aesce.  Co.,  22  G.  L.  T. 
69,  72.  266,  14  Man.  L.  R.  90. 

Oondltioaa  —  Prior  ineurance  —  Suhee- 
quent  ineurance  —  Subeiitution  of  poUciee — 
implied  aeaent  —  Adjuetment  of  loes  — 
Waiver.] — In  an  application  for  insurance, 
particulars  of  prior  insurance  in  two  other 
companies  of  $4,000  in  each  company  were 
given,  but  in  the  policy  in  question  prior  in- 
surance for  only  $4,000  was  assented  to, 
neither  company  being  named.  The  defend- 
ants pleaded  as  a  breach  of  the  statutory 
conditions  non-disclosure  of  prior  insurance 
for  $4,000  in  one  of  the  two  companies: — 
Held,  that  the  plea  must  be  read  strictly  and 
without  amendment,  and  that  so  read  the  as- 
sent in  the  policy  to  insurance  of  $4,000 
might  be  treated  as  an  assent  to  the  prior 
insurance  complained  of  in  the  plea;  and 
eemhle,  that  had  the  defendants  not  intended 
to  assent  to  the  prior  insurance  of  $8,000, 
they  would  have  been  bound  under  the  second 
statutory  condition  to  point  out  in  writing 
the  particulars  wherein  the  policy  differed 
from  the  application. — Heldt  also,  that  to  a 
subsequent  insurance  for  $4,000.  in  another 
company,  in  substitution  for  a  prior  insur- 
ance to  that  amount  in  one  of  the  two  com- 
panies mentioned  in  the  application,  the  as- 
sent of  the  defendants  was  not  necessary. 
Assent,  express  or  implied,  to  subsequent  in- 
surance is  sufficient  even  if  given  after  the 
loss  has  occurred.  In  this  case  such  assent 
was  held  to  be  sufficiently  shewn  by  the  de- 
fendants joining  in  the  adjustment  of  the  loss 
and  allowing  the  insured  to  accept  from  the 
subsequent  insurers  their  proportion  of  the 
loss  as  so  adjusted.  Mutchmor  v.  Waterloo 
Mutual  Fire  Ins.  Co.,  22  G.  L.  T.  406.  4 
O.  L.  R.  606,  1  O.  W.  R.  667. 

Oonditions  —  Sale  and  unconditional 
owner  —  Mortgagor  —  Other  insurance  — 
Estoppel,] — ^A  policy  of  fire  insurance  con- 
tained a  condition  that  if  the  insured  were 
not  the  sole  and  unconditional  owner  of  the 
property,  the  policy  should  be  void.  At  the 
time  the  policy  was  issued  there  was  a  mort- 
gage on  the  property  for  a  small  amount,  the 
existence  of  which  was  not  disclosed  to  the 
insurance  company  by  the  plaintiff,  who  in- 
sured as  owner: — Held,  that  the  mortgage 
did  not  avoid  the  policy  under  the  condition. 
Another  condition  of  the  policy  was  that  it 
should  become  void  if  the  assured  had  or 
should  obtain  any  other  insurance  on  the 
property.  While  the  policy  was  in  force,  the 
insured^s  son,  without  his  knowledge,  applied 
to  another  insurance  company  for  a  policy 
on  the  same  property,  but,  before  he  was 
notified  of  the  acceptance  of  his  application, 
the  property  was  destroyed  by  fire. — Held, 
following  Commercial  Union  Assurance  Co. 
V.  Temple,  29  S.  C.  R.  206,  that  the  policy 
was  not  avoided. — Held,  also,  that  the  plain- 


tiff was  not  under  the  circumstances  ai 
at  the  trial,  estopped  by  his  admissioii  i 
declaration  from  claiming  that  there  w] 
other  insurance.  Temple  v.  Western  a 
Co.,  21  G.  L.  T.  427,  31  S.  G.  R.  373- 

Conditioaa  —  Bubsequent  insuran\ 
Destruction  of  property  insured — Sole 
er  —  Mortgagor  —  Pleading.] — ^A  poll 
insurance  against  fire  contained  the  foll< 
condition:  "If  the  assured  have  or 
hereafter  obtain  any  other  policy  or  t 
ment  for  insurance,  whether  valid  or  nc 
the  property  above  mentioned,  or  any 
thereof  .  .  .  this  policy  shall  become 
unless  consent  in  writing  by  the  compai 
indorsed  hereon:** — Held,  following  Con 
cial  Union  Assce.  Co.  y.  Temple,  29  S.  * 
206,  that  where  additional  insurance  wa 
plied  for,  but  not  accepted  until  afte] 
property  was  destroyed  by  fire,  the  con( 
had  no  application.  A  mortgagor  ii 
"sole  and  unconditional  owner**  of  pro 
within  the  meaning  of  a  condition  in  a  i 
of  insurance  against  fire  stipulating  tha 
policy  shall  become  void  if  the  assor 
not  the  sole  and  unconditional  owner  o 
property  insured.  The  policy  also  cont 
a  condition  that  it  should  become  void  ii 
building  intended  to  be  insured  stoo 
grounds  not  owned  in  fee  simple  by  th 
sured.  The  land  upon  which  the  bull 
insured  stood  was  subject  to  a  mortgai 
Held  that  the  defence  that  the  lands 
not  owned  in  fee  simple  by  the  assured  i 
gagor  was  not  available  under  a  plea  c 
ing  that  the  plaintiff  had  been  guilty  of 
representation  in  the  application  for  i 
ance,  in  that  he  stated  that  the  propert 
sured  was  not  mortgaged  or  othe; 
incumbered,  whereas,  etc.,  it  was  mortg 
Temple  v.  Western  Assoc.  Co.,  35  N.  1 
171. 


Conditions — Variation  —  Requires 
of  Insurance  Act  —  Imperative  provisu 
Ewception  in  body  of  poHoy  —  Negai 
in  pleading  —  Proofs  of  loss  —  Intere 
Value  of  insured  property.] — In  an  a 
upon  a  fire  insurance  policy,  it  appeared 
at  the  time  of  the  loss  a  portion  of  the  x 
tiffs  note  given  for  the  premium  was  uo 
and  the  defendants  relied  upon  a  cond 
indorsed  on  the  policy  that  the  com 
should  not  be  liable  in  such  a  case.  ^ 
purported  to  be  the  statutory  conditions 
scribed  by  the  Fire  Insurance  Policy 
R.  S.  M.  c.  59,  were  printed  on  the  ba^ 
the  policy,  and  following  these,  undei 
heading  "  Variations  in  conditions,** 
several  other  conditions,  including  the 
relied  on.  printed  in  ink  of  a  different  cc 
but  in  type  apparently  of  the  same  sii 
that  of  the  statutory  conditions  from 
words  found  in  the  statute,  and  the  bei 
prescribed  by  s.  4  of  the  Act  was  omittc 
Held,  that  the  requirements  of  the  st 
were  inoperative  and  the  plaintiff  was 
bound  by  the  condition  on  which  the  de 
ants  relied.  Sly  v.  Ottawa  Agriculturat 
25  C.  P.  28.  Sands  y.  Standard  Ins. 
27  Or.  167.  and  Bellagh  y.  Royal  Mutual 
Ins.  Co.,  5  A.  R,  87,  folloVed.  2.  The  p 
stated  in  the  body  of  it  that  the  defend 
were  not  responsible  for  loss  by  P' 
fires. — Held,  that  this  qualification  wi 
condition  of  the  insurance  within  the  n 
ing  of  the  Act,   and   should   have  been 
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forth  in  the  maimer  prescribed  for  non- 
itatntory  conditions,  which  it  was  not,  and 
IB  pleading  the  plaintiff  was  not  bound  to 
nefatire  it.  3.  The  defendants  objected  at 
the  trill  to  the  sufficiency  of  the  proofs  of 
dainu  bat  they  had  not  notified  the  plaintiff 
IB  writing  that  his  proof  was  objected  to. — 
J7eM,  that  under  s.  2  of  the  Act.  they  could 
not  BOW  take  advantai^e  of  any  defect  in  the 
proofs.  4.  Hie  plaintiff  was  entitled  under 
3  ft  4  Wm.  ly.  c.  42.  s.  29.  to  interest  on  the 
insurance  money,  but  only  from  the  expira- 
tion of  thirty  days  from  the  time  he  sent  in 
his  corrected  and  completed  proofs  of  loss. 
5.  The  insured  was  not  precluded  from  shew- 
in;  what  the  real  yalue  of  the  property  in- 
Biired  was  by  the  fact  that  he  had.  under 
peculiar  drcumatances,  offered  to  sell  it  for 
len  than  the  amount  for  which  it  was  in- 
fored.  Oreen  y.  Maniioha  Assce,  Co.,  21 
a  L.  T.  3dD.  13  Man.  L.  R.  395. 

C«ailti«aa  —  Waiver — AcU  of  of/icerB,] 
— A  fire  insurance  company  cannot  be  pre- 
'oowd  to  haTe  waived  a  condition  precedent 
to  SB  action  on  a  policy  on  account  of  un- 
authorized acts  of  its  officers.  Hyde  v.  Le- 
/•we,  32  S.  C.  K.  474- 


C^mOtLmmm  ia  poliey — Appeal  —  Right 
to  kemr  obtecH&nM  not  argued  in  Court  he- 
tow.} — ^The  Court  of  Appeal  may  hear  an 
olnjectioD  not  argued  in  the  Court  of  original 
jurisdiction. — If  a  condition,  referred  to  in 
t  policy  of  insurance  against  fire,  requires 
IB  the  erent  of  loss,  and  before  payment  there- 
of, a  certificate  to  be  procured  under  the 
hand  of  a  magistrate  sworn  or  notary  of  the 
rity  or  district,  importing  that  they  are  ac- 
quainted with  the  character  and  circum- 
itancea  of  the  persons  insured,  and  do  know 
or  verily  believe  that  they  have  really  and 
by  misfortune  without  fraud,  sustained  by 
fire  loss  and  damage  to  the  amount  therein 
Bwntlooed.  such  certificate  is  a  condition 
precedent  to  a  recovery  of  any  loss  against 
the  insurers,  on  the  policy.  And  if  a  certifi- 
niU  be  procured,  in  which  a  knowledge  and 
belief  as  to  the  amount  of  loss  is  omitted,  it 
will  be  Insufficient.  Scott  v.  Phceniw  As9ce. 
Co.  (1829),  1  C.  R.  A.  C.  5.  Stuart,  364. 
1  B.  J.  R.  Que.  188. 

C— jHtt— a  of  policy  —  Double  intur- 
•ace  —  AppHeation  —  Representation  and 
W9mmtie9  —  Substituted  insurance  —  Con- 
ation precedent  —  Lapse  —  Estoppel,]  — 
B.,  desiring  to  abandon  his  insurance  against 
liie  with  the  Manitoba  Assurance  Co..  and 
IB  lieu  thereof,  to  effect  insurance  on  the 
same  property  with  the  Royal  Insurance  Co., 
vrote  to  the  local  agent  of  the  latter  com- 
pany stating  his  intention  and  asking  to 
hsTC  a  policy  in  the  "Royal"  in  substitu- 
tioo  for  his  existing  insurance  in  the  **  Mani- 
tcbtL^  On  receiving  an  application  and  pay- 
BMBt  of  the  premium,  the  agent  issued  an 
iBterim  receipt  to  B.  insuring  the  property 
pending  issue  of  a  policy,  and  forwarded  the 
application  and  the  premium,  with  his  report, 
to  his  company's  head  office  in  Montreal, 
vheie  tiie  enclosures  were  received  and  re- 
tained. The  interim  receipt  contained  a 
foodition  for  non-liability  in  case  of  prior 
msuraaoe  unless  with  the  company*s  written 
aPSCBt,  but  it  did  not  in  any  way  refer  to 
xhe  existing  insurance  with  the  Manitoba 
Assurance  Co.     Before  receipt  of  a   policy 


from  the  "Royal."  and  while  the  interim 
receipt  was  still  in  force  the  property  in- 
sured was  destroyed  by  fire  and  B.  had  not 
in  the  meantime  formally  abandoned  his 
policy  with  the  Manitoba  Assurance  Go.  The 
latter  policy  was  conditioned  to  lapse  in  case 
of  subsequent  additional  insurance  without 
the  consent  of  the  company.  B.  filed  claims 
with  both  companies,  which  were  resisted, 
and  he  subsequently  assigned  his  rights  to 
the  plaintiffs,  by  whom  actions  were  brought 
against  both  companies:  —  Held,  reversing 
both  judgments  appealed  from,  14  Man.  L. 
R.  90,  22  C.  L.  T.  69,  72,  266,  that,  as  the 
Royal  Insurance  Company  had  been  in- 
formed through  their  agent,  of  the  prior  in- 
surance by  B.  when  effecting  the  substituted 
insurance,  they  must  be  assumed  to  have 
undertaken  the  risk,  notwithstanding  that 
such  prior  insurance  had  not  been  formally 
abandoned  and  that  the  Manitoba  Assurance 
Co.  were  relieved  from  liability  by  reason  of 
such  substituted  insurance  being  taken  with- 
out their  consent;  and  both  companies  did 
not  deprive  him  or  his  assignees  of  the  right 
to  recover  against  the  company  liable  upon 
the  risk.  Whitla  v.  Manitoba  Assce,  Co,, 
Whitla  V.  Royal  Ins.  Co.,  24  C.  L.  T.  Ill ; 
Manitoba  Assce  Co.  v.  Whitla,  Royal  Ins. 
Co.  V.  Whitla,  34  S.  C.  R.  191. 

Conseqnenoo  when  the  interim  receipt 
provides  that  the  insured  vhU  be  subject  to 
the  condition  of  a  policy  to  be  issued  within 
thirty  days  and  the  policy  is  not  issued  within 
that  delay — Adfustet^s  award.] — When,  in  the 
interim  receipt  delivered  to  the  insured  by  a 
fire  insurance  company,  it  is  provided  that 
the  insured  takes  it  subject  to  the  conditions 
of  the  company's  policy  which  will  be  is- 
sued within  thirty  days,  the  insured  will  not 
be  held  to  the  strict  observance  of  such  con- 
ditions if,  within  the  specified  delay,  the 
company  neither  issued  the  policy  nor  gave 
notice,  in  writing,  to  the  insured  that  his 
application  for  insurance  was  refused,  nor 
made  known  to  the  insured  the  conditions  of 
the  policy. — Under  such  circumstances,  not- 
withstanding certain  conditions,  recited  in 
the  policy  which  the  company  should  have 
issued,  to  the  effect  that  the  insured  was,  as 
a  condition  precedent,  bound  to  fumi^  a 
statement  of  damages  in  detail,  and  that, 
in  the  adjusters'  award  each  object  should 
be  specifically  inspected,  an  award  of  ad- 
justers, chosen  by  the  parties,  with  a  referee, 
would  be  in  plaintiff's  favour,  particularly,  in 
any  event,  when  the  company  failed  to  make 
the  conditions  known,  when  the  adjustment 
was  made  regularly  and  in  good  faith,  and 
when  the  company,  before  suit  was  taken,  did 
not  require  further  details  and  absolutely  re- 
fused to  pay  the  insured  any  sum  of  money 
whatever.  Belanger  v.  Scottish  Union  d 
National  Ins.  Co.  (1908),  17  R.  de  J.  249. 

Contents  of  dwoIlinK-honse  —  Owner- 
ship of  property  —  Wearing  apparel  — 
Articles  worn  by  wife  of  assure€p— Validity 
of  marriage  —  Pleadvng  —  Scandalous  and, 
irrelevant  allegations  —  Origin  of  fire  — 
Suspicious  circumstances  —  Evidence  — 
Proofs  of  loss  —  Gasoline  kept  on  premises 
—  Statutory  condition  10  —  Arbitration 
clause  —  Action  —  Condition  precedent  — 
Quantum  of  loss.] — In  an  action  upon  a 
policy  of  insurance  issued  by  the  defendants 
by  which  they  insured  the  household  goods, 
etc.,  of  the  plaintiff  contained  in  a  certain 
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dwelling-house  against  loss  or  damage  by 
fire  to  the  amount  of  $1,000: — Held,  upon 
the  evidence,  that  the  household  goods  de- 
stroyed or  injured  by  fire  were  the  property 
of  the  plaintiff. — ^The  plaintiff  claimed  for 
the  loss  of  furs  and  wearing  apparel  of  a 
woman  who  lived  in  the  house  with  him.  and 
was  said  to  be  his  wife;  there  was  some 
doubt  about  this:  and  the  defendants  alleged 
that  the  articles  belonged  to  the  woman,  and 
that  she  kept  a  house  of  ill-fame.  The 
plaintiff  swore  that  he  was  her  husband,  and 
that  he  supported  her.  —  Held,  that  the 
Court  was  not  concerned  as  to  the  validity 
of  the  plaintiff's  marriage,  and  that  the  plain- 
tiff had  an  insurable  interest  in  the  articles. 
Semhle,  that  allegations  as  to  the  character 
of  the  woman  should  have  been  stricken  from 
the  record  as  scandalous  and  irrelevant. — 
Held,  on  the  evidence,  that  although  there 
were  peculiar  and  suspicious  circumstances 
connected  with  the  fire  the  defendants  had 
failed  to  establish  that  it  was  caused  by  the 
wilful  act  or  procurement  and  connivance 
of  the  plaintiff. — Held,  also,  that  proofs  of 
loss  were  duly  furnished;  and  that  inflation 
of  the  value  of  the  goods  destroyed  was  not 
fraudulent  to  the  extent  of  vitiating  the 
policy.  —  Held,  also,  that  keeping  a  small 

auantity  of  gasoline  upon  the  premises  for 
omestic  purposes  did  not  avoid  the  policy 
under  statutory  condition  10. — Thompson  v. 
Equity  Fire  Insurance  Co.,  30  C.  L.  T.  807 
(Privy  Council),  followed. — Held,  also,  that 
a  clause  in  the  policy  providing  for  arbitra- 
tion in  the  event  of  a  difference  as  to  the 
amount  of  the  loss  did  not  make  an  arbitra- 
tion a  condition  precedent  to  the  bringing 
of  an  action. — Quantum  of  loss  computed  at 
$400.  Patereon  v.  Central  Can,  Ins.  Co, 
(1910),  15  W.  L.  R.  123. 

Affirmed   (1911).  16  W.  L.  R.  647, 
Man.  L.  R. 

Contract  —  Authority  of  agent  —  Sub- 
agent  —  Notice  of  termination  of  authority.] 
— Delegatus  non  potest  delegare.  Therefore 
the  defendants  were  held  not  bound  by  a 
policy  signed  by  the  general  manager  and 
countersigned  in  the  name  of  one  who  had 
been  their  agent,  by  one  of  his  clerks,  but 
without  any  authorisation  by  him  even 
though  the  insured  may  not  have  known  of 
the  cessation  of  the  agency.  The  policy  con- 
tained a  stipulation  that  it  should  be  valid 
only  when  countersigned  by  the  duly  author- 
ised agent  of  the  company.  WalkerviUe 
Match  Co,  v.  Scottish  Union  Co,,  24  C.  L. 
T.  8,  6  O.  L.  R.  674.  1  O.  W.  R.  647,  2 
O.  W.  R.  1016. 

ContrAet  —  Le^  loci — Lea  fori — Princi- 
pal and  agent  —  payment  of  premium  — 
Interim  receipt  —  Repudiation  of  acts  of 
sub-agent,] — The  lewi  fori  must  be  presumed 
to  be  the  law  governing  a  contract,  unless 
the  lewi  loci  be  proved  to  be  different.  The 
appointment  of  a  local  agent  of  a  fire  in- 
surance company  is  one  in  the  nature  of  a 
delectus  personw,  and  he  cannot  delegate  his 
authority  nor  bind  his  principal  through  the 
medium  of  a  sub-agent.  Summers  v.  Com- 
mercial Union  Assurance  Co.,  6  8.  C.  R.  19, 
followed.  The  local  agent  of  a  fire  insur- 
ance company  was  authorised  to  effect  in- 
terim insurances  by  issuing  interim  receipts, 
countersigned  by  himself,  on  the  payment  of 
the  premiums  in  cash.     He  employed  a  can- 


vasser to  solicit  insurances  who  pretend 
effect  an  insurance  on  behalf  of  Uie  com 
by  issuing  an  interim  receipt  coanters: 
by  him  (the  canvasser)  as  a^ent  foi 
company,  taking  a  promissory  note  pa; 
in  three  months  to  his  own  order  foi 
amount  of  the  premium : — Held,  that  the 
vasser  could  not  bind  the  company  by  a 
tract  on  the  terms  he  assum^  to  mak* 
the  agent  himself  had  no  such  authori 
Held,  further,  that,  even  if  the  agent  n 
be  said  to  have  power  to  appoint  a  sub-i 
for  the  purpose  of  soliciting  insurances, 
employment  of  the  canvasser  for  that 
pose  did  not  confer  authority  to  conclude 
tracts,  to  sign  interim  receipts,  nor  tc 
ceive  premiums  for  insurances.  Cans 
Fire  Ins,  Co,  v.  Robinson,  22  C.  L.  T.  I 
S,  C.  R.  488. 

Oontraot  —  '*  Valid  in  Canada  "— P 
in  company  not  licensed  in  Canada  — 
nUum,] — A  contract  to  procure  fire  insur 
is   some   office   valid   in   Canada,    means 
some  company  licensed  to  do  business  in  • 
ada,  and  a  premium  paid  under  such  a 
tract  may  be  recovered  back,  as  upon  a 
ure  of  consideration,  if  the  insurance  ii 
fected  without  the  knowledge  of  the  ins 
in  a  company  not  so  licensed.      Barrei 
EUiott,  24  C.  L.  T.  344,  10  B.  C  R.  461 


Contraet  of  re-ims«raBee  —  Limits 

clause  impcrted  from  original  policy—^ 
struction  —  Unreasonable  and  inapplit 
clause.] — In  a  contract  of  re-insurance  w 
was  engrafted  on  an  ordinary  printed  1 
of  fire  insurance  policy,  and  incorporatec 
its  terms,  there  was  a  clause  which 
ported  to  prohibit  an  action  thereon  ui 
commenced  within  twelve  months  next  t 
the  fire: — Held,  that,  having  regard  to 
true  construction  of  the  contract,  which  c 
lessly  purported  to  include  many  condit 
inapplicable  to  re-insurance,  the  above  di 
must  also  be  regarded  as  inapplicable.  S 
a  clause  is  reasonable  in  the  original  po 
where  the  assured  can  sue  immediately 
incurring  loss;  it  cannot  apply  where 
insured  is  unable  to  sue  until  the  direct 
is  ascertained  between  parties  over  whon 
has  no  control. — .Tudgment  in  Victoria-M 
real  Fire  Ins,  Co,  v.  Home  Ins.  Co.  (19 
25  O.  L.  T.  3,  35  S.  C.  R.  208,  revei 
A.  C.  59,  16  Que.  K.  B.  31. 

Falliure  to  state  prior  iiuuranoo— 

newal  of  policy  —  Effect  of.]  —  Where 
the  time  of  effecting  an  insurance  against 
there  was  a  prior  insurance  in  force,  anc 
statement   thereof   was   made,   either   in 
application  or  policy  issued  thereon,  the 
newal  of  such  policy,  without  any  such  si 
ment  being  then  made — such  prior  insun 
having  then   expired — does  not  validate 
policy,  for  the  renewal  constitutes  merd 
continuation  of  the   policy,  and  not  a 
insurance.    Agricultural  Savings  d  Loan 
y.  Liverpool  i  London  d  Olobe  Ins,  Co.. 
C.  L.  T.  124,  32  O.  R.  369. 

Fire  inavramoe  moneys  are  not  att 

able  by  garnishee  under  Alta.  Rule  385,  n 
amount  of  liability  is  ascertained.  Hari 
Edmonton  Laundry  Co,  d  Colonial  At 
Co.,   (1909  2  Alta  L.  R.  130. 
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Fwanigm,  eoatpaay  not  resistered  in 
teteiio  —  Caute  of  action  oognUahle  in 
Ontario— P2«ce  of  payment  —  Ontario  Insur- 
§mee  Act,  «.  li^—Rule  162  ie)—DeUvery  of 
ptUep  of  a^ent  of  assured — Prohibited  con- 
irset— Insurance  Act,  <•  85.1  —  Defendants 
were  inoorporated  under  the  laws  of  the 
State  of  Delaware,  and  their  home  office  was 
at  Wilmington,  in  that  State,  bat  the  pre* 
lident  and  secretary  reside  in  Chicago,  where 
the  iM^cy  was  executed.  George  Wilson  & 
Gou,  of  St  Oatharines,  applied  for  this  policy 
tiiroi^  one  Nairn,  an  insurance  broker  car- 
rying on  business  in  Montreal.  According 
to  tibe  evidence  of  the  president  of  defend- 
aati,  taken  under  commission.  Nairn  was  not 
an  agent  of  defendants,  nor  had  they  any 
scent  or  officer  in  Ontario  or  any  part  of 
OBaada.  By  order  of  a  Divisional  Court 
(3  O.  W.  R.  372),  it  was  directed  that  de- 
fcndbnts  should  Le  allowed  to  enter  a  condl- 
tioBsl  appearance,  and  that  plaintiffs  ''do 
prove  at  the  trial  of  this  action  a  cause  of 
action  upon  which  they  are  entitled  to  sue 
the  defendants  within  the  province  of  On- 
tnrio.**  No  place  of  payment  was  named  in 
the  policy.  In  Clark  y.  Union  Fire  Ins  Co., 
10  P.  R.  313,  6  O.  R.  223.  it  was  decided 
that  where  no  place  of  payment  was  men- 
tioned In  the  policy  it  must  be  assumed  that 
the  place  of  payment  was  where  the  head 
office  of  the  company  was  situated.  The  evi- 
dence bearing  upon  the  delivery  of  the  policy 
consisted  of  that  of  the  assured,  Wilson,  who 
■wore  that  he  received  the  policy  through  the 
mail  fiom  Nairn,  and  the  evidence  of  the 
pKsident  of  defendants  that  the  policy  was 
deliveied  to  the  assured's  agent.  Mr.  Nairn. 
The  evidence  does  not  disclose  whether  such 
delivery  was  made  personally  in  Chicago  or 
1^  mall  in  Montreal: — Held,  that  the  provi- 
sioD  in  s.  143  of  the  Ontario  Insurance  Act, 
R.  S.  O.  1807  c  203,  as  to  committing  a 
policy  to  the  post  office  "to  be  delivered  or 
handed  over  to  the  assured,  his  assign  or 
agent  in  Ontario,"  contemplates  a  committing 
to  the  post  office  of  the  policy  by  the  insurer, 
addressed  to  the  insured,  his  assign  or  agent 
in  Ontario,  and  does  not  contemplate  circum- 
stances such  as  those  in  this  case.  Further, 
that  the  provision  in  such  event  that  the 
Booeys  should  be  payable  at  the  office  of  the 
chief  officer  or  agent  In  Ontario,  shews  that 
the  sectioQ  was  intended  to  apply  to  com- 
panies having  an  officer  or  agent  in  Ontario, 
and  not  to  a  company  which  has  in  no  way 
hroBght  itself  or  its  business  within  the  limits 
of  Ctaitario.  There  was  no  evidence  of  any 
Rqoeet  or  authority  from  defendants  to  Nairn 
to  forward  the  policy  to  Wilson,  and  there- 
fbfe  the  plaintiffs  have  failed  to  shew  that 
the  policy  in  question  was,  by  or  with  the 
autlwrity  of  defendants,  committed  to  the 
post  office  to  be  delivered  or  handed  over  to 
the  assuRd,  his  assign  or  agent  in  Ontario, 
sad  therefore  plaintifb  have  failed  to  prove 
a  eaoae  of  action  upon  which  they  are  entitled 
to  sue  in  Ontario.  The  address  of  the  in- 
aoRd  was  not  given  in  the  policy,  which  sim- 
ply insnres  "George  Wilson  &  Co."  for  the 
term  of  one  year  against  loss  by  fire,  to  the 
nanoont  of  $1,000,  to  the  property  therein  de- 
•cribed,  located  at  St.  Catharines.  Ontario, 
Cumda,  loss,  if  any,  payable  to  the  Quebec 
Bank;  and  there  was  nothing  in  the  evidence 
<o  sImw  that  defendants  knew  that  Wilson  & 
Co.  resided  at  St.  Catharines.     Even  if  it 


were  intended  by  defendants  that  the  policy 
should  be  deliver^  to  the  insured  at  St. 
Catharines  within  the  meaning  of  s.  143,  then 
the  plaintiffs  have  not  proved  a  cause  of  ac- 
tion for  which  they  are  entitled  to  sue  within 
Ontario.  Action  dismissed  with  costs.  Bur- 
son  V.  Oerman  Union  Ins.  Co,,  6  O.  W.  R. 
21,  10  O.  L.  R.  238. 

Forfeiture  elanses  In  policy  -^  Non- 
occupation  of  premises  without  notice  — 
Failure  to  furnish  proofs  of  loss — Building 
and  plant — Separate  insurances  —  Supervi- 
sion of  premises  —  Knowledge  of  agent  — 
Pleading— Cancellation  of  policy,] — ^The  tri- 
bunal seised  of  an  action  for  the  recovery 
of  fire  insurance  moneys  cannot  escape  the 
application  of  the  forfeiture  clauses  In  the 
policy  invoked  by  the  insurers,  even  where 
it  is  proved  that  the  circumstances  in  view 
of  which  these  clauses  were  framed,  have  had 
nothing  to  do  with  the  origin  and  develop- 
ment of  the  fire.  Therefore,  an  assured  who, 
in  breach  of  these  clauses,  leaves  the  insured 
buildings  unoccupied  without  notice  to  the 
insurers,  and  neglects  to  furnish  preliminary 
proofs  of  his  claim  within  the  time  pre- 
scribed, is  deprived  of  the  right  to  recover  the 
insurance  moneys. — 2.  The  forfeiture  stipu- 
lated for  in  a  policy  of  insurance  on  a  fac- 
tory and  its  plant,  in  the  case  of  non-occu- 
pation of  the  building,  or  cessation  of  carry- 
ing on  the  work,  without  giving  notice-  to 
the  insurers,  is  incurred  when,  the  work 
ceasing,  the  building  is  no  longer  occupied, 
even  though  it  is  under  the  constant  super- 
vision of  the  owner  or  a  foreman  and  visited 
daily  by  one  or  the  other. — 3.  Knowledge  ac- 
quired by  the  agent  of  the  insurers  of  the 
increase  in  the  risk  resulting  from  the  non- 
occupation  will  not  relieve  the  assured  from 
the  forfeiture  which  he  incurs  by  the  neglect 
to  give  notice  to  the  insurers.— 4.  The  above 
forfeiture  is  incurred  in  regard  to  the  insur- 
ance of  the  plant  as  well  as  to  that  of  the 
building,  they  being  insured  separately,  while 
the  plant  incorporated  in  the  workshops  or 
consisting  of  utensils  necessary  to  its  ex- 
ploitation forms  part  of  it  and  is  immov- 
able, in  the  one  case  by  nature  and  in  the 
other  by  destination.  As  to  the  surplus,  even 
considering  it  as  distinct  from  the  building, 
the  forfeiture  will  be  none  the  less  incurred 
by  reason  of  the  increase  in  the  risk  re- 
sulting from  the  non-occupation. — 5.  The  in- 
surers, in  an  action  against  them  for  the 
recovery  of  the  insurance  moneys,  are  not 
obliged  to  ask  for  the  cancellation  of  the 
policy  although  they  allege  the  forfeiture. 
Their  defence  does  not  involve  the  rescission 
of  the  contract,  but  asserts  grounds  for  their 
being  freed  from  the  obligations  of  insurers, 
while  leaving  those  of  the  assured  to  stand. 
Masson  v.  lAverpool  d  London  d  Olohe  Assce. 
Co.,  35  Que.  S.  C.  455. 

Oemeral  allegation  of  frand — Plea^ 
ing  —  Duplicity  —  Amendment  allowed  after 
demurrer  argued.] — Plaintiff  claimed  under 
a  policy  of  insurance  against  loss  by  fire  and 
the  declaration  averred  that  immediately  after 
the  fire  he  sent  in  as  particular  an  account 
of  his  loss  as  possible.  The  defendants 
pleaded  non  actio,  because  plaintiff  did  not 
send  in  as  particular  an  account  of  the  loss 
as  alleged,  and  in  the  same  plea  added 
"nevertheless  for  a  plea  in  this  behalf,"  al- 
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leging  fraud  in  general  terms.  To  this  there 
was  a  special  demurrer  on  the  grounds  of 
duplicity,  and  that  the  allegations  of  fraud 
were  too  general: — Held^  Peters,  J.,  no  dup- 
licity, the  real  plea  being  fraud,  and  that 
the  traverse  at  the  beginning  of  the  plea  was 
an  introductory  part,  which  was  waived  as 
a  defence. — ^The  charge  of  fraud  was  suffi- 
ciently specific,  as  the  alleged  fraud  was 
within  the  knowledge  of  the  opposite  party. 
— ^That  plaintiff  should  foe  allowed  to  with- 
draw his  demurrer  and  reply.  Hazard  v. 
Charlotieioion  Mutual  Ins,  Co.  (1868),  1 
P.  E.  I.  R.  275. 

Goodfl  destroyed  and  daauMced  by  fire 

—  Appraisement  —  Property  included  in 
policy,] — In  an  action  to  recover  amount  of 
a  fire  insurance  policy,  held  that  "lumber 
manufactured  or  in  course  of  manufacture,** 
covered  lumber  in  process  of  manufacture  for 
cradles  and  washing  machines.  Kreuteinger 
T.  Standard  Mutual  Fire  Ins,  Co.,  13  O.  W. 
R.  753. 

€h>ods  destroyed  on  premiaea  de- 
scribed in  poUcy  —  Had  been  transferred 
to  other  premises  —  Later  re-transferred  to 
oiiffinal  premises — A-seent  to  transfer  by 
New  York  agents — Not  endorsed  on  poUcy 
— Not  ratified  by  defendants  —  Ratification 
after  loss — Mistake  of  fact — Action  diemiseed 
with  coets,] — An  action  by  plaintiff  company 
to  recover  $2,000  on  a  policy  of  insurance  on 
a  stock  of  merchandise  consisting  of  leaf  to- 
bacco, etc..  contained  in  a  building  in  the 
city  of  Quincy,  Florida,  destroyed  by  fire. — 
Sutherland.  J.,  held,  that  plaintiffs*  dealings 
with  defendants'  New  York  agents  were 
never  endorsed  on  or  added  to  the  policy  and 
never  came  to  defendants*  knowledge  and  were 
not  ratified  by  defendants. — ^Action  dismissed 
with  costs.  Kline  Bros  v.  Dom,  Fire  Ins,  Co. 
(1911),  18  O.  W.  R,  876,  2  O.  W.  N.  917. 


Illegal     and     lanmoral     contract  — 

Premises  occupied  as  a  **  sporting-house  ** — 
Statutory  conditions  —  Variation  —  Non^ 
compliance  with  statute  as  to  printing — Un- 
occupied premises  —  Agreements  for  sale  — 
Changes  material  to  the  risk.] — In  an  action 
on  a  fire  insurance  policy  the  first  defence 
was  that  the  policy  was  void  because  the 
building  insured  was,  at  the  date  of  the 
policy,  being  used  as  a  bawdy-house,  being 
described  in  the  policy  as  "  occupied  as  a 
sporting-house.'* — Held,  that  the  rule  estab- 
lished by  Clarke  v.  Hagar,  22  8.  C.  R.  510, 
is  that  any  instrument  purporting  to  pass 
title  and  any  instrument  purporting  to  secure 
purchase  money  are  respectively  void,  if  there 
was  in  the  mind  of  the  vendor  the  intent  and 
purpose  that  the  property  should  be  applied 
by  the  transferee  in  the  accomplishment  of 
the  illegal  or  immoral  purposes;  but  mere 
knowledge  on  the  part  of  the  transferor  of 
the  intent  or  purpose  of  the  transferee  to 
use  the  property  for  an  illegal  or  immoral 
purix>8e  is  insufficient.  And  a  contract  for 
the  insurance  of  a  building  cannot  fairly  be 
taken  to  be  a  participating  in  the  purpose 
for  which  the  thing  is  used — the  purpose  be- 
ing a  matter  of  indifference  to  the  insurer, 
and  one  not  induced  or  furthered  by  the  fact 
of  the  creation  or  existence  of  the  insurance. 
The  question  of  insurance  or  no  insurance 
upon  the  building  can  have  no  bearing  by 
way  of  encouragement  or  otherwise  upon  the 


businesB  carried  on  in  the  building  ins 
— the  insurance  is  wholly  collateral  to 
independent  of  the  immoral  business— 
the  policy  was  valid  as  against  this  o1 
tion. — ^Distinction  as  to  policies  of  ms 
insurance  pointed  out. — ^The  second  dei 
was,  that,  in  breach  of  the  3rd  conditio 
the  policy,  the  building  was  vacant  and 
occupied  for  a  period  of  30  consecutive 
prior  to  the  fire: — Held,  that  the  add 
made  to  the  3rd  statutory  condition  wai 
binding  on  the  assured,  not  being  printc 
accordance  with  the  provisions  of  the 
tute  with  reference  to  variations;  and. 
Buming  that  there  was  a  vacancy,  that 
was  not  material  to  the  risk  within  the  n 
ing  of  the  3rd  statutory  condition;  and 
circumstances  of  the  case  did  not  mal 
so. — Boardman  v.  North  Waterloo  Insw 
Co,,  31  O.  R.  525,  followed.— The  thin 
fence  was,  that,  in  breach  of  the  3rd  c 
tion,  there  were  changes  material  to 
risk  within  the  control  or  knowledge  o! 
insured,  namely,  agreements  for  the  sa 
the  premises: — Held,  that  this  would  m 
a  breach  of  the  4th  statutory  condition 
a  change  material  to  the  risk  under  th< 
statutory  condition. — Sovereign  Fire  I 
ance  Co,  v.  Peters,  12  8.  C.  R.  33.  and 
ter  and  Douglas  y.  Calgary  Fire  Insui 
Co,,  12  W.  L.  R.  672,  followed.--Judg 
of  Stuart,  J.,  12  W.  L.  R.  387.  affii 
Morin  v.  Anglo-Can.  Fire  Ins,  Co.  (V, 
13  W.  L.  R.  667. 

niesal  oontraet  —  Bawdy-house,] 
surance  upon  the  furniture  in  a  house  i 
fame  is  an  illegal  and  immoral  contract  i 
the  Cyourt  will  not  enforce.  Bruneau  ^ 
liberty,  19  Que.  S.  C.  425. 

Insurable  interest  —  Unpaid  vm 
~An  unpaid  vendor  who,  by  agreement 
his  vendee,   has   insured   the  property 
may  recover  its  full  value  in  case  of 
though  his  interest  may  be  limited,  if, 
he  effected  the  insurance,  he  intended  t< 
tect  the  interest  of  the  vendee  as  well  i 
own.     The  fact  that  the  vendor  is  nc 
sole  owner  need  not  be  stated  in  the  i 
nor  disclosed  to  the  insurer.     Jadgme 
26  A.  R  277.  19  C.  L.  T.  207.  reverse* 
that  in  29  O.  R.  394.  18  C.  L.  T.  17 
stored.    Reefer  v.  PhoRniw  Ins,  Co.,  21 
T.  221.  31  S.  C.  R.  144. 

Insured  bnildinfcs  destroyed  "h^ 
from  railway  —  Compromise  of  oi 
claim  against  railway  company — Bom 
settlement — Claim  against  insurance  coi 
— Subrogation.  Kirton  v.  Br.  Am.  . 
Co.,  10  O.  W.  R.  498. 

Interim  reeelpt  —  Immaterial  vai 
in  policy — Prior  insurance  not  assentec 
Insurance  in  plaintiff's  name — ^Mort^ 
Agent — Ratification.  Coleman  v.  Ecom 
Mutual  Fire  Ins,  Co,  4  O.  W.  R.  466. 
W.  R.  79. 

Interim  reeelpt  —  Agent,  powers 
Premtttm.]— On  the  21st  April,  1900.  I 
C.  applied  for  a  policy  of  insuranc 
$5,000  upon  their  property,  and  an  ii 
receipt,  signed  by  one  of  the  comi)any's  f 
was  given  to  them  on  the  same  day. 
cording  to  this  receipt  the  property  in 
tion  was  thereby  insured  for  thirty  dayi 
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the  dtte  thereof,  anless  the  policy  was  sooner 
Mivered,  or  notice  was  given  that  the  appli- 
catioo  was  declined  by  the  company;  the  re- 
ceipt also  provided  that  any  loss  payable  un- 
der the  policy  should  be  paid  to  R.,  who  held 
1  morttBge  on  Uie  property.  The  property 
was  destroyed  by  the  great  fire  of  the  26th 
Apiil  1900.  The  company  refused  to  pay 
the  daim  thus  made,  upon  the  ground  that 
BO  premium  had  ever  been  received,  and  also 
apoo  the  ground  that  the  person  who  signed 
tie  receipt  was  not  a  duly  authorised  agent : 
—Hdd^  that  the  agent  who  signed  the  re- 
ceipt was  at  the  time  a  duly  recognised  agent 
of  the  company;  and  that  the  company  was 
boond  by  the  receipt,  although  no  premium 
had  actually  been  nud.  Can.  Fire  Ins,  Co, 
T.  RoUuam,  21  C.  U  T.  443. 


—  Ettoppel  —  Statu- 
tory  con^tftofw  —  R,  S,  O.  1897,  c,  20S,  «. 
i£S.l — ^The  plaintiffs,  through  an  agent  of  the 
defendants,  orally  applied  on  the  7th  Novem- 
ber, 1901,  for  an  insurance  for  one  year,  and 
the  defendants  accepted  the  risk  for  one  year 
It  a  premium  of  $33.00^  and  gave  an  interim 
receipt,  which,  however,  provided  in  terms 
that  the  insurance  should  be  for  30  days  only. 
Ob  the  30th  November,  1901.  the  plaintiffs 
paid  a  full  year's  premium  to  the  agent,  and 
bdicved  themselves  insured  for  the  whole 
jcar.  According  to  his  usual  course  of  deal- 
ing with  the  defendants,  the  agent  did  not 
pay  over  the  premium  to  the  latter  till  the 
20th  January,  1902,  and  the  defendants  ac- 
cepted it,  knowing  for  what  it  was  paid. 
They  did  not,  however,  issue  a  policy,  and 
after  the  fire  had  occurred  repudiated  lia- 
htfity.  on  the  ground  that  they  had  only  in- 
sved  the  plaintiffs  for  30  days: — Beld,  that 
the  defendints  were  liable,  for.  if  they  in- 
tended to  treat  the  insurance  as  terminated 
at  the  end  of  30  days,  it  was  their  plain  duty 
to  have  so  informed  the  plaintiffs  and  re- 
tvaed  them  a  proper  proportion  oi  the  pre- 
■iam  paid;  and  not  having  done  so  they 
were  h^ally,  as  well  as  morally,  liable  both 
by  viftoe  of  the  second  statutory  condition, 
R.  8.  O.  1897.  c  206.  s.  168  (2),  and  also 
oa  the  ground  of  estoppel.  Coulter  v.  Equity 
Kre  /»t.  Co,,  24  C.  L.  T.  88,  7  O.  L.  R.  180, 
3  0.  W.  R.  194,  4  O.  W.  R.  383. 

Laaaa— CAaaye  in  nature  of  risk — Absence 
•/  soticie  or  knowledge  by  landlord — Third 
slatmi&ry  eondiOon — **  Control**  of  landlord 
—Owmmon  to  notify  insurers.] — The  judg- 
Bcat  of  a  Divisional  Court  in  favour  of  the 
planitiffs  was  affirmed  by  the  Court  of  Ap- 
peal (Meredith,  Jj^.,  dissenting),  substan- 
tially for  die  same  reasons  as  those  appear- 
iag  in  the  opinion  of  the  Divisional  Court 
defivend  by  Boyd,  C,  13  O.  li.  R.  540,  8  O. 
W.  R.  8T2.  London  d  Western  Trusts  Co. 
▼.  Caa.  Fire  Ins.  Co„  16  O.  L.  R.  217,  11 
0.  W.  R.  781. 


—  Appraisement  —  Special  agree- 
aest — Insorance  Act,  s.  146.  8.-8.  3— Ap- 
praisen  —  Umpire — Indifferent  persons  — 
Ptejndiee  —  Validity  of  appraisement  — 
Ptoof  of  loss — Condition  precedent  to  action 
—Premature  action — Payment  into  Court — 
GMta  Aafer  t.  London  d  Liverpool  d  Olobe 
iM.  Co,.  12  O.  W.  R.  100. 

Illaiaasaljptiom   Im   applleatioa — Cor- 
rtc^am  in  poUey — Rate  of  premium-^hanffe 


— Renewal — Acceptance  of  premium — Policy 
in  force.] — ^The  furniture  in  the  plaintiflTs 
hotel,  consisting  of  a  brick  building  and  a 
frame  addition,  was  insured  by  the  defend- 
ants for  $2,000.  The  application  was  dated 
the  2nd  March,  1907,  and  an  interim  receipt 
was  issued  by  the  agents  on  the  same  day  for 
the  premium  of  $48  for  one  year  from  the 
20th  February,  1907.  In  the  application 
the  building  was  described  as  "  the  brick 
building  only."  A  policy  was  issued  by  the 
defendants  from  their  branch  office  at  Win- 
nipeg, dated  the  6th  March,  1907.  in  which 
the  building  was  described  as  "  the  three- 
storey  brick  metal-roofed  building  and  two- 
storey  frame  addition,"  and  other  changes 
were  made  in  the  description  of  the  property 
insured,  etc.,  corresponding  changes  being 
made  in  pencil  in  the  application,  at  the  de- 
fendants' Winnipeg  office.  On  the  11th  Feb- 
ruary, 1908,  a  renewal  receipt  was  issued, 
signed  by  the  Winnipeg  manager,  for  $50,  be- 
ing for  the  renewal  of  the  policy  for  12  months 
from  the  20th  February,  1908.  The  local 
agent  called  attention  to  the  fact  that  the 
premium  should  be  only  $48,  and  that  was 
the  amount  actually  paid  by  the  plaintiff. 
With  regard  to  the  rate  and  a  proposed 
change  in  the  policy  there  was  correspond- 
ence between  the  local  agent  and  the  man- 
ager at  Winnipeg,  and  the  former  caUed  on 
the  plaintiff,  and  suggested  that  the  insur- 
ance should  be  allowed  to  stand  on  the  fur- 
niture in  the  brick  part  only,  and  the  agent 
said  that  the  plaintiff  agreed  to  that.  The 
plaintiff  denied  it,  however.  No  change  was 
made  in  the  policy,  and  shortly  afterwards 
a  fire  occurred;  the  damage  was  adjusted  at 
$650,  made  up  of  $155  on  furniture  in  the 
brick  building  and  $4^  on  furniture  in  the 
frame  addition: — Held^  that  the  policy  was 
not  invalid  by  reason  of  the  misdescription 
in  the  application;  there  was  no  mistake  on 
the  part  of  the  defendants,  and  the  policy 
was  exactly  what  was  intended  by  both  in- 
sured and  insurers.  —  Held,  also,  that  the 
validity  of  the  policy  was  not  affected  by 
what  took  place  between  the  local  agent  and 
the  plaintiff,  and  at  the  time  of  the  fire  it 
remained  effective  as  regards  all  the  furni- 
ture in  both  parts  of  the  building.  Malin  v. 
Union  Assce.  Soc.  (1910),  13  W.  L.  R.  653. 

Misrepresentation.] — In  plaintiff'^  ap- 
plication for  insurance  the  question  as  to  in- 
cumbrances was  left  blank  and  was  after- 
wards  filled  up  by  defendants'  agent  in  the 
negative.  Property  was  destroyed.  Plain- 
tiff sued  defendants  for  insurance  money  and 
defendants  refused  payment  on  the  ground 
that  the  plaintiff's  property  was  incumbered 
when  insurance  effected,  and  plaintiff's  fail- 
ure to  answer  the  question  about  incum- 
brances was  equivalent  to  a  false  answer  or 
misrepresentation.  Verdict  for  plaintiff: — 
Held,  Peters.  J.,  that  verdict  was  properly 
found.  LePage  v.  Canada  Fire  d  Marine 
Ins.  Co,  (1880),  2  P.  E.  I.  R.  322. 


Misrepresentation    liy    applicant    in 

answer  to  question  —  Argument  upon  C. 
C,  2486  that  fact  was  already  known  to  m- 
surer — Effect  upon  such  misrepresentation  of 
f^rovision  of  R.  8.  Q.  lOSJk  that  if  application 
%s  made  out  by  company*s  agent  it  shaU  be 
deemed  to  be  the  act  of  the  company — R. 
B.  Q.  7028,  C.  C.  2485-2489.]— In  answer  to 
a  question  in  the  application  "have  yon  (or 
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if  it  is  a  partnership,  has  one  of  its  mem- 
bers) preTionsly  sustained  any  loss  by  fire?" 
the  applicant's  answer  was  "no." — ^In  fact, 
the  applicant's  place  of  business,  situated  in 
another  part  of  the  province,  at  a  consider- 
able distance  from  the  property  offered  for 
insurance,  had  been  destroyed  by  fire  about 
five  years  before  the  date  of  the  application 
for  tiie  insurance  in  question  and  the  appli- 
cant had  received  from  the  present  defendant 
$500  in  settlement  of  insurance  upon  such 
previous  loss.  It  was  proved  that  the  fire, 
which  caused  the  loss  sued  for,  occurred  the 
day  after  the  date  of  the  application  made 
to  the  defendant's  local  agent,  and  that  the 
application  had  not  been  sent  into  the  com- 
pany, though  an  interim  insurance  receipt 
had  been  given  to  the  plaintiff  by  the  local 
agent.  It  was  also  proved  that  the  applica- 
tion had  been  made  out  by  the  defendant's 
local  agent  before  having  been  signed  by  the 
plaintifl: —  Held  (a)  That,  though  the  in- 
sured is  not  bound  to  represent  facts  known 
to  the  insurer,  it  was  not  a  proper  inference 
upon  the  facts,  in  view  of  the  applicant's 
denial  that  he  had  previously  suffered  a 
fire  loss,  to  conclude  that  the  fact  that  the 
plaintiff  had  had  a  previous  fire  loss  was 
known  to  the  defendant;  and  that  there  had 
consequently  been  a  misrepresentation  by  de- 
fendant as  to  a  matter  material  to  the  risk, 
such  as  rendered  the  contract  null;  (b)  That 
notwithstanding  that  the  application  had  been 
made  out  by  the  defendant's  agent  and  was, 
for  that  reason,  to  be  deemed  to  be  "  the  act 
of  the  company,"  the  plaintiff  was  stUl  a 
party  to  it,  and  it  was  to  be  considered  with 
the  contract  (art  7028  R.  S.  Q.).  Bimtmahi 
IM.  Co.  v.  Caron  (1910),  17  R.  de  J.  188. 

MisstatemeBt  as  to  Talne  of  soods 

tasnred— Circumstances  material  to  risk — 
False  representation — ^Mistake  of  agent — Cost 
of  goods.  Eacreit  v.  Perth  M%tual  Fire  Ins. 
Co.,  Perth  Mutual  Fire  Ine.  Co,  v.  Eacrett, 
2  O.  W.  R.  1011. 

•■ffia^Airjfc  in  desovlliiiic  locatioB  of 
proportj  lasurod — Increased  risk — False 
declaration  hy  the  insured — UateriaUty  of 
the  fact  declared  —  Default  —  Burden  of 
proof — Occupation  of  the  premises  after  the 
fire — Things  replacing  those  insured — Emtent 
of  the  risk—Btation  in  life  of  the  ovmer^ 
Interest  in  keeping  the  thing^Irregular  or 
insufficient  title— Capacity  of  the  insurer^ 
Lack  of  capacity  set  up  as  a  har  for  not  re- 
oeiving,  hy  the  insurer  against  the  claims  of 
the  insured.} — ^A  mistake  in  giving  the  loca- 
tion of  the  thing  insured  (e.g.,  giving  the 
location  of  the  mill  as  in  the  parish  of  St. 
Honors  in  the  county  of  Armand.  when  it 
is  really  in  the  parish  of  St.  Hubert,  in  the 
county  of  Demers),  when  it  does  not  affect 
the  risk  is  not  a  reason  for  setting  aside  the 
I>olicy.  Although  a  false  declaration  by  the 
insured  vitiates  the  policy,  it  must  be  on 
some  material  point  of  a  nature  to  increase 
the  risk.  The  burden  of  proof  as  to  its  ma-< 
teriality  is  on  the  insurer  who  raises  this  de- 
fence. Hence,  if  he  does  not  furnish  it,  the 
fact  that  a  stove  was  on  the  premises,  al- 
though the  insured  had  stated  in  his  appli- 
cation that  there  was  none,  is  not  admitted 
as  a  ground  for  cancelling  the  policy.  It  is 
the  same  with  regard  to  the  fact  that  the 
insured  had  lost  a  mill  although  in  his  ap- 
plication  he   denied   it.     In  the  absence  of 


agreement,   the  fact  that  after    the 
insured   premises   were   unoccupied, 
any   proof  of  the   increased    risk*    d 
entail  a  forfeiture.     It  is  the  same  ' 
gard  to  additions  made  to  the  mill 
without  giving  notice  to  the   insure 
insurance  of  the  things  set  out  in  th 
covers  those  of  the  same  kind  that 
the  ones  lost  in  the  fire.    The  circnn 
of  the  owner  of  the  thing  insured  t 
the  assured  in  the  offer  to  insure  is 
notwithstanding  the  imperfection  and 
larity  of  his  title,  if  it  depends  on  the 
stances  that  he  had  the  same  interest 
serving  the  thing  that  he  would  have 
an  owner  with  incontestible  title, 
surer  suing  to  recover  the  amount  of 
icy  is  not  permitted  to  set  up  at  the 
on  the  merits  a  lack  of  capacity  oi 
he  has  made  no  mention  in   the  pi 
Moreover,  after  taking  the  preminma 
eral  years  it  is  no  longer  reasonable 
this  point  after  a  fire  has  happened. 
Fire  v.  Aubin,  18  Que.  K.  B.  34fi. 

Mortcace  —  Covenant  to  insure 
payable  to  mortgagee  —  Appraiseme^ 
tutory  condition — Notice.] — ^Where  s 
of  fire  insurance,  not  containing  an: 
gage  or  subrogation  clause,  nor  ans 
agreement  with  the  mortgagee,  is  effe 
a  mortgagor  pursuant  to  a  covenant 
mortgage,  and  by  the  policy  the  loss, 
is  made  payable  to  the  mortgagee  as 
terest  may  appear,  an  appraisement 
loss  under  statutory  condition  16  of 
surance  Act,  R.  S.  O.  1807,  c  208,  s. 
in  the  absence  of  fraud  or  collusion, 
on  the  mortgagee,  although  he  has  n 
consulted  in  or  notified  of  the  apprai 
In  such  a  case  the  mortgagee  can  i 
insurance  company  in  his  own  name 
amount  due  under  the  policy.    Greet 
eens  Ins.  Co.,  27  Gr.  121,  5  A.  R.  5 
lowed.     Haslem  v.  Equity  Fire  Ins. 
C.  L.  T.  340,  8  O.  L.  R.  246,  3  O.  W. 

Mortsage  —  Machinery  —  Vende 
— Priorities  —  Subrogation.] — Under 
tract  with  the  owner  of  a  mill  and  ma 
which  was  subject  to  two  mortgage 
containing  a  covenant  to  insure,  the  p] 
took  out  the  machinery,  replacing  it  wi 
machinery,  reserving  a  lien  for  the 
of  the  price,  the  lien  agreement  providi 
the  mill-owner  should  insure  the  ma 
for  the  plaintiffs'  benefit  Before  any 
insurance  was  effected,  the  mill  and  i 
ery  were  destroyed  by  fire: — Heldt  U| 
evidence,  Maclennan.  J.A..  dissenting 
the  second  mortgagees  had  consented 
purchase  of  the  new  machinery  up 
terms  specified,  and,  as  a  result  of  thi 
ing,  that  the  plaintiffs  were  entitled, 
to  the  mortgagee's  claim,  to  payment 
insurance  money  on  the  machinery, 
be  subrogated  to  the  first  mortgagee's 
against  the  land  to  the  extent  to  wbi< 
insurance  money  was  exhausted  b^ 
Judgment  in  31  O.  R.  142,  19  C.  Lb  ' 
affirmed.  Ooldie  d  McCullough  Co.  v 
of  Hamilton,  21  C.  L.  T.  18,  27  A  R  ( 


Mortsasor  and  s 

Equity  of  redemption  —  Cessation  oi 
gagor's  interest.] — H.,  who  had  made  i 
gage  under  the  Short  Forms  Act  on  > 
lands  to  the  plaintiff,  such  mortgage  o 
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iBr  a  GD?«iiaiit  to  insnre  the  mortgaged  prem- 
iati,  effected  thereon  an  insurance  against 
fire.  On  the  fkce  of  the  policy  was  this  in- 
dorsement: **Ld)m,  if  any,  payable  to  (the 
plaintiff)  as  his  interest  may  appear  under 
the  mortgage-"  The  interest  having  become 
IB  arrear  H.  made  a  deed  to  the  plaintiff, 
witcreby  he  granted,  released,  and  confirmed 
nato  the  plaintiff  the  said  mortgaged  lands, 
without  the  consent  of  the  insurance  com- 
pany haying  been  obtained  therefor.  The 
ptemites  hann^  been  subsequently  destroyed 
by  fire: — Held,  that  the  plaintiff  was  not 
entitled  to  the  insurance  moneys,  for  (1)  the 
fact  of  the  conveyance  made  by  H.  to  the 
plaintiff  whereby  he  ceased  to  have  any  in- 
terest at  the  time  of  the  fire,  was  a  good 
ansver  to  the  daim;  and  (2)  such  convey- 
ance constituted  a  breach  of  the  fourth  statu- 
toiy  eondition,  whidi  provided  against  the 
jasoRd  premises  being  assigned  without  the 
iasnnnce  company's  consent.  Pinhey  t. 
MermmiOe  Fire  Int.  Co^  21  C.  L.  T.  526, 
2  0.  L.  R.  296u 


Lpaay — A»$esstnent — Default 
—ForfeUmre— notice  —  Receipt  of  arreartj 
—The  forf^ture  decreed  by  Art.  5321,  R.  S. 
Qt  against  the  assured  in  a  mutual  insur- 
ance company  who  has  neglected  to  pay  his 
itBMiments  within  six  months  from  their 
fUling  dae,  cannot  be  enforced  by  the  com- 
pany ontil  they  have  given  to  the  assured  a 
Botice  subsequent  to  the  notice  required  to 
■ake  the  assessment  exigible,  notifying  him 
tbst  in  default  of  payment  within  the  time 
•pedfied  he  will  be  foreclosed  of  his  right  to 
indfmnity  against  loss;  and  more  especially 
to  when  the  company  have  accepted,  after 
tke  expiratioD  of  Uie  time,  payment  of  prem- 
imtts  in  arxear.  Tkirot  v.  Mutual  Fire  Atsce, 
Ce^  10  Que.  Q.  B.  lOi. 

IbAual  eofltpaajr — Premium  note — Lia^ 
kBHp  en  in  winHng-up  proceedings  —  /n- 
€neied  riek — Cancellation  of  poUcp-—Corres- 
femdenee — Company  estopped  hp^Statutory 
mmiUiene  S  and  19.] — ^The  company  issued  a 
psHcy  to  iasored,  taking  a  note  for  the  prem- 
ioBL  The  insared  placed  a  gasoline  engine  in 
the  building.  The  company  demanded  a  higher 
ate  for  carzying  the  policy.  Insured  refused 
to  pay  the  higher  rate.  The  policy  was  can- 
eeiied  and  insored  took  out  a  new  policy  in 
aaocker  company.  The  first  company  be- 
came insolvent  and  the  liquidator  sought  to 
hold  insared  liable  on  their  premium  note. 
The  Oflfeial  Referee  placed  them  on  the  list 
of  eoatrihatories  but  Boyd,  C*  reversed  the 
AnaioD  of  the  Official  Referee,  holding  that 
the  correspondence  between  insured  and  the 
ompaay  estopped  the  company  from  setting 
■p  a  dtkim  after  cancellation  of  their  policy. 
Ue  Stamdmrd  Mutual  Fire  Ins.  Co,,  McDon- 
•M  4  Bemn^s  Case  (1010),  17  O.  W.  R.  407, 
20.  W.N.  235. 

M«t»al  eoamyamjr  —  Promfaaory  note  — 
Dineters  —  Their  powers  —  Warranty  — 
DQaterp  eweeption  —  C.  P.  i77.]  —  The 
dincton  of  a  mutual  insurance  company 
vho,  withoat  having  the  power  to  do  so,  auth- 
anzc  the  signing  of  a  promissory  note  by  the 
Mpany,  may  be  called  in  warranty  by  the 
holder  of  the  note  in  a  suit  taken  by  him 
•caiast  the  company  when  the  latter  pleads 
tkat  it  was  not  empowered  to  sign  a  pro- 
aole;  particalarly  when  the  direc- 


tors have  made  themselves  jblntly  and  sever- 
ally liable  on  the  note. — ^In  such  <ftisek  the 
defendant  may,  by  dilatory  ezceptipn, /n&ve 
the  delay  for  answering  the  plea  pfoTQfloed' 
until  he  takes  an  action  in  warranty.    *D^ 
lisle  v.  Provincial  Ins.   Co.    (1911),  17  1L: 
L.  n.  s.  204. 

Mutual  oontraot — Alienation  of  goods 
insured  —  Conditions.]  —  The  purchaser  of 
movables  insured  in  a  mutual  insurance  com- 
pany, cannot,  in  case  of  their  destruction 
by  fire,  have  recourse  against  the  company, 
unless  he  has  complied  with  all  the  condi- 
tions of  8.  5307,  R.  S.  Q.  Mass  v.  Mutual 
Fire  Assce.  Co.,  6  Que.  P.  R.  356. 

Mutual  oontraot  —  Assessments  —  De- 
posit notes — Lien.] — ^To  secure  payment  of 
the  assessments  charged  upon  the  deposit 
notes  of  members  of  mutual  fire  insurance 
companies,  in  the  counties  of  the  province  of 
Quebec,  these  companies  have  a  special  privi- 
lege only  on  the  chattels  of  the  assured;  and 
as  to  their  lands  simply  an  ordinary  hypo- 
th^ue,  taking  rank  after  the  date  of  the  de- 
posit note,  and  not  a  privilege  taking  rank 
after  the  munidpal  taxes.  Canttoell  v.  Wilks, 
26  Que.  S.  O.  149. 

Mutual  oontraot  —  Deposit  note  —  Hy- 
pothec —  Order  to  distribute  —  C.  P.  799; 
C.  C.  203Sj  8  Edw.  VII.  c.  69,  s.  192.]— 
Mutual  fire  insurance  companies  have  upon 
immovable  property  mentioned  In  policy  a 
legal  hypothec  which  only  takes  effect  from 
date  of  the  deposit  note  signed  by  assured. 
— ^l^us  a  hypothecary  claim  registered  in 
Nov.,  1968,  will  take  precedence  of  the  legal 
hypothec  created  by  virtue  of  a  deposit  note 
dated  in  Jan.,  1909. — Commercial  Mutual 
Fire  Ins.  Co.  v.  Tucker  (1910),  12  Que.  P. 
R.  22. 

Mutual  eontract  —  Untrne  representor 
Hon — Title— Material  statement  —  Sketch  on 
policy.] — In  a  contract  of  mutual  fire  in- 
surance, where  the  application  forms  part  of 
the  contract,  representations  in  the  applica- 
tion as  to  the  title  of  the  insured  are  to  be 
strictly  interpreted,  and  the  rules  of  ordinary 
fire  insurance  do  not  apply.  So,  where  the 
insured  stated  in  the  application  that  he  was 
owner  of  the  immovable  sought  to  be  in- 
sured, whereas  his  father-in-law  was  the  re- 
gistered owner,  his  pretension  that  he  was 
the  real  owner,  and  that  his  father-in-law 
was  merely  his  agent  In  respect  of  the  prop- 
erty, could  not  avail,  and  Uie  contract  was 
absolutely  null  and  void. — 2.  Where  the  in- 
sured has  made  a  material  false  statement 
in  his  application,  as  to  one  of  the  pubjects 
insured,  the  whole  contract  is  void.--^.  An 
inadvertent  misstatement  by  the  insured,  in 
his  application,  as  to  the  name  of  the  com- 
pany in  which  an  insurance  existed*  is  im- 
material, and  will  not  avoid  the  contract — 
4.  The  insured  is  not  bound  by  sketches  or 
additions  made  by  the  company's  agents  on 
the  back  of  the  policy,  after  he  signed  the 
same.  Lambert  v.  La  Fondle  Compagnie 
d*  Assurance  centre  le  Feu,  25  Que.  S.  G. 
169. 

Mutual  inauranoe  —  Proofs  of  loss  — 
Application  —  Ovmership  —  False  declara- 
tion.]— ^The  observance  of  the  formalities  pre- 
scribed by  the  statute  respecting  mutual  as- 
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if  it  is  a  partnenhip,  has  one  of  its  mem- 
bers) previously  sustained  any  loss  by  fire?" 
the  applicant's  answer  was  "no." — In  fact, 
the  applicant's  place  of  business,  situated  in 
another  part  of  the  province,  at  a  consider- 
able distance  from  the  property  offered  for 
insurance,  had  been  destroyed  by  fire  about 
five  years  before  the  date  of  the  application 
for  the  insurance  in  question  and  the  appli- 
cant had  received  from  the  present  defendant 
$500  in  settlement  of  insurance  upon  such 
previous  loss.  It  was  proved  that  the  fire, 
which  caused  the  loss  sued  for,  occurred  the 
day  after  the  date  of  the  application  made 
to  the  defendant's  local  agent,  and  that  the 
application  had  not  been  sent  into  the  com- 
pany, though  an  interim  insurance  receipt 
had  been  given  to  the  plaintiff  by  the  local 
agent.  It  was  also  proved  that  the  applica- 
tion had  been  made  out  by  the  defendant's 
local  agent  before  having  been  signed  by  the 
plaintiff:—-  Held  (o)  That,  though  the  in- 
sured is  not  bound  to  represent  facts  known 
to  the  insurer,  it  was  not  a  proper  inference 
upon  the  facts,  in  view  of  the  applicant's 
denial  that  he  had  previously  suffered  a 
fire  loss,  to  conclude  that  the  fACt  that  the 
plaintiff  had  had  a  previous  fire  loss  was 
known  to  the  defendant;  and  that  there  had 
consequently  been  a  misrepresentation  by  de- 
fendant as  to  a  matter  material  to  the  risk, 
such  as  rendered  the  contract  null ;  ( b)  That 
notwithstanding  that  the  application  had  been 
made  out  by  the  defendant's  agent  and  was, 
for  that  reason,  to  be  deemed  to  be  "  the  act 
of  the  company,"  the  plaintiff  was  stUl  a 
party  to  it,  and  it  was  to  be  considered  with 
the  contract  (art  7028  R.  S.  Q.).  RUnowki 
Ins.  Co.  V.  Caron  (1910),  17  R.  de  J.  188. 

Mtsstatement  as  to  Talne  of  s<M>ds 
insiired — Circumstances  material  to  risk — 
False  representation — Mistake  of  agent — Cost 
of  goods.  Eacreit  v.  Perth  Mutual  Fire  Ins. 
Co,,  Perth  Mutual  Fire  Ins.  Co.  v.  Eacrett, 
2  O.  W.  B.  1011. 

-aciff^ftfc^  ii^  desovlbiiic  location  of 
propertj  insured — Increased  risk — False 
declaration  by  the  insured — Materiality  of 
the  fact  declared  —  Default  —  Burden  of 
proof — Occupation  of  the  premises  after  the 
fire — Things  replacing  those  insured — Extent 
of  the  risk — Station  in  life  of  the  owner — 
Interest  in  keeping  the  thing — Irregular  or 
insufficient  title — Capacity  of  the  insurer — 
Lack  of  capacity  set  up  as  a  tar  for  not  re- 
ceiving,  by  the  insurer  against  the  claims  of 
the  insured.] — ^A  mistake  in  giving  the  loca- 
tion of  the  thing  insured  (e.g.,  giving  the 
location  of  the  mill  as  in  the  parish  of  St 
Honors  in  the  county  of  Armand.  when  it 
is  really  in  the  parish  of  St  Hubert,  in  the 
county  of  Demers),  when  it  does  not  affect 
the  risk  is  not  a  reason  for  setting  aside  the 
policy.  Although  a  false  declaration  by  the 
insured  vitiates  the  policy,  it  must  be  on 
some  material  point  of  a  nature  to  increase 
the  risk.  The  burden  of  proof  as  to  its  ma- 
teriality is  on  the  insurer  who  raises  this  de- 
fence. Hence,  if  he  does  not  furnish  it,  the 
fact  that  a  stove  was  on  the  premises,  al- 
though the  insured  had  stated  in  his  appli- 
cation that  there  was  none,  is  not  admitted 
as  a  ground  for  cancelling  the  policy.  It  is 
the  same  with  regard  to  the  fact  that  the 
insured  had  lost  a  mill  although  in  his  ap- 
plication  he   denied   it     In   the  absence  of 


agreement,  the  fact  that  after  the  fire 
insured   premises   were  unoccupied,   with 
any   proof  of  the   increased   risk,  does 
entail  a  forfeiture.     It  is  the  same  with 
gard  to  additions  made  to  the  miU  insu 
without  giving  notice  to  the  insurer.     ' 
insurance  of  Uie  things  set  out  in  the  po! 
covers  those  of  the  same  kind  that  repi 
the  ones  lost  in  the  fire.    The  circumstai 
of  the  owner  of  the  thing  insured  taken 
the  assured  in  the  offer  to  insure  is  justi 
notwithstanding  the  imperfection  and  im 
larity  of  his  title,  if  it  depends  on  the  drc 
stances  that  he  had  the  same  interest  in  ] 
serving  the  thing  that  he  would  have  ha^ 
an  owner  with  incontestible  title.     Hie 
surer  suing  to  recover  the  amount  of  the 
icy  is  not  permitted  to  set  up  at  the  heai 
on  the  merits  a  lack  of  capacity  of  wl 
he  has  made  no  mention  in  the  pleadi 
Moreover,  after  taking  the  premiums  for 
eral  years  it  is  no  longer  reasonable  to  r 
this  point  after  a  fire  has  happened.    Mu 
Fire  v.  Aubin,  18  Que.  K.  B.  345. 

Mortcace  —  Covenant  to  insure  —  J 
payable  to  mortgagee  —  Appraisement — i 
tutory  condition — Notice,] — ^Where  a  pc 
of  fire  insurance,  not  containing  any  m 
gage  or  subrogation  clause,  nor  any  di 
agreement  with  the  mortgagee,  is  effectec 
a  mortgagor  pursuant  to  a  covenant  in 
mortgage,  and  by  the  policy  the  loss,  if  : 
is  made  payable  to  the  mortgagee  as  his 
terest  may  appear,  an  appraisement  of 
loss  under  statutory  condition  16  of  the 
surance  Act  R.  S.  O.  1807,  c.  208,  s.  16£ 
in  the  absence  of  fraud  or  collusion,  bin 
on  the  mortgagee,  although  he  has  not  1 
consulted  in  or  notified  of  the  appraisen 
In  such  a  case  the  mortgagee  can  sue 
insurance  company  in  his  own  name  fox 
amount  due  under  the  policy.  Greet  v. 
eens  Ins.  Co.,  27  Gr.  121.  5  A.  R.  596. 
lowed.  Haslem  v.  Equity  Fire  Ins,  Co, 
C.  L.  T.  340,  8  O.  L.  R.  246,  3  O.  W.  R. 

Mortsage  —  Machinery  —  Vendar^a 
— Priorities  —  Subrogation.] — Under  a 
tract  with  the  owner  of  a  mill  and  madiii 
which   was  subject  to  two  mortgages, 
containing  a  covenant  to  insure,  the  plaii 
took  out  the  machinery,  replacing  it  with 
machinery,  reserving  a  lien  for  the  baJ 
of  the  price,  the  lien  agreement  providing 
the  mill-owner  should  Insure  the  machi 
for  the  plaintiffs'  benefit.   Before  any  fai 
insurance  was  effected,  the  mill  and  ma^ 
ery  were  destroyed  by  fire: — Heid,  apoE 
evidence,   Maclennan.   J.A..    dissenting, 
the  second  mortgagees  had  consented  tc 
purchase   of   the   new   machinery   upon 
terms  specified,  and,  as  a  result  of  that 
ing,  that  the  plaintiffs  were  entitled,  sa 
to  the  mortgagee's  claim,  to  payment  o1 
insurance  money  on  the  machinery,   an 
be  subrogated  to  the  first  mortgagee's  r 
against  the  land  to  the  extent  to  which 
insurance    money    was    exhausted    by 
Judgment  in  31  O.  R.  142.  19  C.  L.  T. 
affirmed.     Ooldie  d  McCullough  Co.  \.  1 
of  Hamilton,  21  C.  L.  T.  18.  27  A.  R.  61 


Mortgagor  and  ii 

Equity  of  redemption  —  Cessation  of  i 
gagor's  interest.] — H.,  who  had  made  a  i 
gage  under  the  Short  Forms  Act  on  ce 
lands  to  the  plaintiff,  such  mortgage  coo 
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iiif  a  coTenant  to  insure  the  mortgaged  prem- 
iaa,  effected  thereon  an  insurance  against 
fire.  On  the  fooe  of  the  policy  was  this  in- 
dorsement: "Loss,  if  any,  payable  to  (the 
plaiotiff)  as  his  interest  may  api>ear  under 
the  mortgage."  The  interest  having  become 
in  tnear  H.  made  a  deed  to  the  plaintiff, 
vbereby  he  granted,  released,  and  confirmed 
mto  the  plaintiff  the  said  mortgaged  lands, 
withoQt  the  consent  of  the  insurance  com- 
pany having  been  obtained  therefor.  The 
premises  having  been  subsequently  destroyed 
by  fire: — Held,  that  the  plaintiff  was  not 
entitled  to  the  insurance  moneys,  for  (1)  the 
fict  of  the  conveyance  made  by  H.  to  the 
plaiodff  whereby  he  ceased  to  have  any  in- 
terest at  the  time  of  the  fire,  was  a  good 
taswer  to  the  claim;  and  (2)  such  convey- 
ance constituted  a  breach  of  ^e  fourth  statu- 
toiy  oondition,  whidi  provided  against  the 
iaraied  premises  being  assigned  without  the 
iamance  company's  consent  Pinhey  v. 
MercwiUe  Fire  Ins.  Co^  21  C.  li.  T.  626» 
2  0.  L.  R.  296. 


ipuy — A$9e98m€ni — Defauli 
— Fof/«f««re — Notice  —  Receipt  of  arrearsj 
—The  forfeiture  decreed  by  Art.  5321,  R.  S. 
Qn  against  the  assured  in  a  mutual  insur- 
tnce  company  who  has  neglected  to  pay  his 
iJtNSBments  within  six  months  from  their 
&lling  dae,  cannot  be  enforced  by  the  com- 
pany until  they  have  given  to  the  assured  a 
■otioe  subsequent  to  the  notice  required  to 
■ake  the  assessment  exigible,  notifying  him 
^t  in  d^anlt  of  payment  within  the  time 
specified  he  will  be  foreclosed  of  his  right  to 
isdnnaify  against  loss;  and  more  especially 
»  when  the  company  have  accepted,  after 
tW  cxpiratioo  of  the  time,  payment  of  prem- 
ians  in  arisar.  Tkirot  y.  Mutual  Fire  Aesoe, 
Cm  10  Que.  Q.  B.  lOi. 

MstasI  eofltpaiiy — Premium  note — Lia- 
Miff  OS  ts  windinff-up  proceedings  —  In- 
o«sMi  risk — CsfscellalfOfi  of  poUey—Corres- 
fsmienee — Company  estopped  hy— Statutory 
tsaiiUous  S  and  19,} — ^The  comi>any  issued  a 
policy  to  insured,  taking  a  note  for  the  prem- 
ioB.  The  insured  placed  a  gasoline  engine  in 
the  boiJding.  The  company  demanded  a  higher 
>^  for  canyin^  the  poUcy.  Insured  refused 
tn  pay  the  higher  rate.  The  policy  was  can- 
ctOed  and  insured  took  out  a  new  policy  in 
mother  company.  The  first  company  be- 
^LBe  insolvent  and  the  liquidator  sought  to 
Md  insured  liable  on  their  premium  note. 
»e  Oflieial  Referee  placed  them  on  the  list 
^  eontribotoiies  but  Boyd,  C,  reversed  the 
derision  of  die  Official  Referee,  holding  that 
ue  correspondence  between  insured  and  the 
cxnipany  estopped  the  company  from  setting 
Wf  a  daim  after  cancellation  of  their  policy. 
sU  Stemdard  Mutual  Fire  Ins.  Oo„  McDon- 
•«<  HeanTs  Case  (1910),  17  O.  W.  R.  407, 
20.W.N.235. 

Jfctaal  eoflip«ajr  —  Promissory  note  — 
S!'*^*^''  —  Their  powers  —  Warranty  — 
2*tor»  esoepliofi  —  C.  P.  i77.]  —  The 
^rectors  of  a  mutual  insurance  company 
™» without  having  the  power  to  do  so,  auth- 
y»  te  aigninc  of  a  promissory  note  by  the 
J*<|Wiy»  may  be  called  in  warranty  by  the 
■nder  of  the  note  in  a  suit  taken  by  him 
wast  the  company  when  the  latter  pleads 
^  it  was  not  empowered  to  sign  a  pro- 
note;  particDlazly  when  the  direc- 


tors have  made  themselves  jbinUy  and  sever- 
ally liable  on  the  note. — In  such  ^kae^  the 
defendant  may,  by  dilatory  exceptapn,  ."hA^e 
the  delay  for  answering  the  plea  pfoNTQAged'* 
until  he  takes  an  action  in  warranty.    'Dd^- 
Usle  v.  Provincial  Ins.   Co.    (1911),  17  R^ 
L.  n.  B.  204. 

Mutual  ooatraet — Alienation  of  goods 
insured  —  Conditions.]  —  The  purchaser  of 
movables  insured  in  a  mutual  insurance  com- 
pany, cannot,  in  case  of  their  destruction 
by  fire,  have  recourse  against  the  company, 
unless  he  has  complied  with  all  the  condi- 
tions of  s.  5307,  R.  S.  Q.  Mass  v.  Mutual 
Fire  Assce.  Co.,  6  Que.  P.  R.  356. 

Mutual  oontrast  —  Assessments  —  De- 
posit notes — Lien,] — ^To  secure  payment  of 
the  assessments  charged  upon  the  deposit 
notes  of  members  of  mutual  fire  insurance 
companies,  in  the  counties  of  the  province  of 
Quebec,  these  companies  have  a  special  privi- 
lege only  on  the  chattels  of  the  assured;  and 
as  to  their  lands  simply  an  ordinary  hypo- 
th^ue,  taking  rank  after  the  date  of  the  de- 
posit note,  and  not  a  privilege  taking  rank 
after  the  municipal  taxes.  Cantwell  v.  Wilks, 
26  Que.  S.  O.  149. 

Mutual  oontrast  —  Deposit  note  —  Hy- 
pothec —  Order  to  distHhute  —  C.  P.  799; 
C.  C.  20SS;  8  Edw.  VII.  c.  69,  s.  152.]— 
Mutual  fire  insurance  companies  have  upon 
immovable  property  mentioned  in  policy  a 
legal  hypothec  which  only  takes  effect  from 
date  of  the  deposit  note  signed  by  assured. 
— ^Thus  a  hypothecary  claim  registered  in 
Nov.,  1908,  will  take  precedence  of  the  legal 
hypothec  created  by  virtue  of  a  deposit  note 
dated  in  Jan.,  1909. — Commercial  Mutual 
Fire  Ins.  Co.  v.  Tucker  (1910),  12  Que.  P. 
R.  22. 

Mutual  soatract  —  Untrue  representa- 
tion— Title—Material  statement  —  Sketch  on 
policy.] — In  a  contract  of  mutual  fire  in- 
surance, where  the  application  forms  part  of 
the  contract,  representations  in  the  applica- 
tion as  to  the  title  of  the  insured  are  to  be 
strictly  interpreted,  and  the  rules  of  ordinary 
fire  insurance  do  not  apply.  So,  where  the 
insured  stated  in  the  application  that  he  was 
owner  of  the  immovable  sought  to  be  in- 
sured, whereas  his  father-in-law  was  the  re- 
gistered owner,  his  pretension  that  he  was 
the  real  owner,  and  that  his  father-in-law 
was  merely  his  agent  in  respect  of  the  prop- 
erty, could  not  avail,  and  the  contract  was 
absolutely  null  and  void. — 2.  Where  the  in- 
sured has  made  a  material  false  statement 
in  his  application,  as  to  one  of  the  subjects 
insured,  Uie  whole  contract  is  void.---3.  An 
Inadvertent  misstatement  by  the  insured,  in 
his  application,  as  to  the  name  of  the  com- 
pany in  which  an  insurance  existed,  is  im- 
material, and  will  not  avoid  the  contract — 
4.  The  insured  is  not  bound  by  sketches  or 
additions  made  by  the  company's  agents  on 
the  back  of  the  policy,  after  he  aigned  thd 
same.  Lambert  v.  La  Fondle  Compagnie 
d*  Assurance  centre  le  Feu,  25  Que.  S.  G. 
169. 

Mutual  insnraaoe  —  Proofs  of  loss  — 
Application  —  Oumership  —  False  declara- 
tion.]— ^The  observance  of  the  formalities  pre- 
scribed by  the  statute  respecting  mutual  as- 
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Burance  ag^ln^'Ore,  in  order  to  claim  the 

insuranVe  mdoey  after  a  loss,  is  a  necessary 

cQBd^ioDT.  precedent  to  the  institution  of  an 

•  '^C^iL  for   the    recovery    of   the    insurance 

'.ripoB^y. — An  insured  who  in  his  application 

tf6r  insurance  describes  himself  as  the  owner 

'  of  the  property  to  be  insured,  when  in  fact 

he  has  only  an  agreement  for  the  sale  of  it 

to  him,  makes  a  false  declaration  which  will 

involve  the  nullity  of  the  contract.    Ouellette 

V.  La  Jacques  Cariier,  31  Que.  S.  G.  29. 

Mutual  plan  —  Annual  renetoal — Pro- 
posal for  increased  premium  —  Non-accept- 
ance— Condition  of  payment  in  advance  — 
Delivery  of  receipt — Waiver.}— On  the  31st 
October,  1808,  the  defendants  issued  their 
policy  on  the  mutual  plan  to  the  plaintiffs 
for  an  insurance  of  $20,000  upon  their  pro- 
perty, and  on  the  Slst  October,  1899,  a  fur- 
ther policy  for  $10,000.  The  policies  pro- 
vided for  insurances  for  one  year  and  "dur- 
ing such  further  period  or  periods  for  which 
the  assured  shall  from  time  to  time  have 
paid  in  advance  the  renewal  premium  or  pre- 
miums required  by  the  company,  and  for 
which  the  company  shall  have  issued  a  re- 
newal receipt  or  receipts."  The  plaintiffs 
paid  the  premiums  in  1898,  1899,  and  1900, 
but  not  in  advance.  On  the  28th  October, 
1901,  the  executive  officer  of  the  defendants 
wrote  to  the  plaintiffs  enclosing  renewal  re- 
ceipts and  asking  the  plaintiffs  to  remit  the 
amounts  of  the  cash  premiums.  The  rates  be- 
ing higher,  some  correspondence  ensued,  and  on 
the  16th  Nov.,  1901.  when  a  fire  took  place, 
the  plaintiffs  had  not  paid  the  cash  premiums 
nor  signed  premium  notes.  The  defendants 
reinsured  their  risk  as  soon  as  the  premiums 
became  payable,  and  had  not  cancelled  these 
reinsurances  down  to  the  time  of  the  trial: 
— Held,  that  no  contract  existed  between 
the  plaintiffs  and  defendants  for  an  insur- 
ance for  the  year  beginning  on  the  Slst  Octo- 
ber, 1901.— 8emhle,  that  if  the  plaintiffs  had 
unqualifiedly  accepted  the  renewal  terms,  the 
condition  providing  for  payment  in  advance 
of  the  cash  premium  would  have  been  waived ; 
for  the  intention  of  the  defendants  in  deliv- 
ering the  receipt,  where  the  money  had  not 
in  fact  been  paid,  was  to  keep  the  policy  in 
force  and  to  give  the  plaintiffs  credit  for 
the  amount.  Doherty  v.  Millers  and  Manu- 
facturers Insurance  Co.,  22  C.  L.  T.  295,  4 
O.  L.  R.  303.  1  O.  W.  R.  457. 

Affirmed  on  ground  that  there  had  been  no 
renewal  of  contract  of  insurance,  2  O.  W.  R. 
211,  6  O.  L.  R.  78. 

Negleot  of  aeeat  to  effect  additional 
imsuaBee.l  —  Plaintiffs  brought  action 
against  an  insurance  agent  claiming  $2,500 
damages  for  negligence  in  not  effecting  an 
additional  insurance  for  $5,000  on  plaintiffs* 
goods,  as  it  was  alleged  defendant  had 
contracted  to  do.  The  plaintiffs'  goods 
being  destroyed  by  fire,  they  claimed 
that  they  had  sustained  this  loss.  At  trial 
before  Riddell,  J.,  14  O.  W.  R.  197,  judg- 
ment was  given  plaintiffs.  The  Court  of  Ap- 
peal reversed  this  judgment  and  dismissed  the 
action  on  the  ground  that  there  was  no 
agency  established,  that  there  was  no  breach 
of  duty  to  insure,  and  therefore  no  actionable 
negligence.  Beaudry  v.  Rudd  (1909).  15  O. 
W.  R.  197. 

HoB-pajnkent  of  premiums  —  Non-de- 
livery of  proofs  of  loss — Other  insurance  un- 


disclosed —  Over-valuation  —  Mistake 
policy. ] — ^Action  on  a  fire  insurance  pol 
Where  the  evidence  is  contradictory  reg 
ing  the  effectiveness  of  a  policy,  it  and 
assignment  must  be  accepted  accordini 
their  purport.  The  company  will  be  eatoi 
denying  the  non-payment  of  the  prem 
where  same  was  charged  to  their  agent 
has  not  been  disputed  until  filing  statea 
of  defence.  Delivery  of  proofs  of  loss  to 
juster  for  the  companies  sufficient  W] 
a  policy  existed,  undisclosed  to  defends 
but  which  it  was  not  intended  to  keep  al 
this  will  form  no  ground  of  defence.  O 
valuation  of  goods  not  knowingly  made  • 
not  be  taken  advantage  of  by  defends 
Policy  covering  store  but  intended  to  o 
goods  was  rectified.  Trotter  v.  Western  i 
Ins,  Co.,  9  W.  li.  R.  604. 

Notiee  of  loss  —  Omission  to  givt 
Conditions  of  policy — Fire  Insurance  Pi 
Ordinance — Waiver — Proof  of  loss — Adj 
mcnt  of  loss — Estoppel — Curative  olaust 
statute — Application  of.] — ^A  policy  of  fin 
surance   contained   the   statutory   condit 
taken  from   the  Fire   Insurance  Ordins 
No.  13   of  which  required  that  a  person 
titled    to    make    a   claim    under   tiie    p< 
should   (a)  give  notice  in  writing  fort^i 
after  the  loss,   (b)  deliver,  as  soon  aftei 
practicable,  as  particular  an  account  of 
loss  as  the  nature  of  the  case  permits, 
furnish  a  statutory  declaration  verifying 
account  and  giving  other  information, 
produce  the  books  of  account,  etc.,  and 
produce  a  certificate  of  a  justice  of  the  p 
or  other  person.     The  plaintiffs  sulfere 
loss,  but  did  not  give  notice  in  writing 
the  company  of  their  loss.     Tlie  oompe 
agent  on  the  day  after  the  fire  informed 
company  by  wire  of  the  destruction  of 
plaintiffs'  store  and  contents  by  fire,  ani 
the  following  day  wrote  to  the  company 
ing   them    particulars,    but   both   letter 
telegram  were  sent  without  the  knowledi 
instructions  of  the  plaintiffs : — Held,  that 
notice  received  by  the  company  from  i 
agent  could  not  be  regarded  as  a  oompll 
by  the  plaintiffs  with  condition  13 ;  and, 
if  that  agent  were  the  plaintiffs'  agent 
condition  14  the  notice  could  only  be  | 
by  an  agent  of  the  assured  in  the  abseiM 
inability  of  the  assured   to  give  the   ■ 
and  the  plaintiffs  were  present  at  the 
and  capable  of  giving  the  notice. — Held, 
that  notice  in  writing  to  the  company  n 
condition  precedent  to  the  bringing  of  ai 
tion   on   the  policy.— CommerctaZ   Onio9^ 
suranoe  Co.  v.  Margeson,  29  S.  O.  R. 
Guerin  v.  Manchester  Fire  Assuranca 
ih.  139,  Atlas  Assurance  Co.  v.  BrovmH 
537,    and    Employers*    Liability    Assm 
Corporation  v.   Taylor,  ib.   104,   foUowi 
Held,   also,   that   the   company  did   not 
sending  to  their  agent  blank  proofs  of  Ln 
be  filled  out  by  the  plaintiffs  and  by  cai 
their  adjuster  to  maJce  an  adjustment  oi 
loss,  waive  the  giving  of  the  notice,  hi 
regard  to  the  terms  of  the  policy  and 
wording  of  the  proofs  of  loss. — Abrah4Ui 
Agricultural  Mutual  Insurance  Co.,  40  1 
R.  175,  Atlas  Assurance  Co.  V.  BrownM 
S.  O.  R.  537,  and  Logan  v.  Commercial  t[} 
Insurance  Co.,  13  S.  C.  R.  270,  follows 
Held,  also,  that  the  company  were  not 
topped   from   setting  up   want   of  noti 
Held,  also,  that  the  want  of  notice  wai 
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MDcdied  b7  8.  2  of  the  EHre  Insurance  Policy 
Ordinaiice. — Judgment  of  Wetmore,  C.J.,  11 
W.  L^  R.  633,  aflkmed.  BeU  v.  Hudaon's  Bay 
/•t.  Co.  (1910),  15  W.  L.  R.  709,  3  Saskv 
U  R.  219. 

V«ti«e  of  loss  —  Statutory  condition 
IS — "  Porthioith*'  —  Strict  enforcement  of 
eomHtum  —  yotice  to  agent  17  days  after 
jiff.}— The  plaintiffs  had  insured  a  part  of 
their  building  and  their  stock  of  oils,  etc., 
with  the  defendants,  and  had  received  a 
policy*  which  stated  that  it  was  made  and  ac- 
cepted subject  to  the  stipulations  and  condi- 
tions printed  on  the  iMick,  whidi  were  made 
liart  of  the  policy.  Indorsed  upon  the  policy 
were  the  statutory  conditions.  Ck>ndition  13 
requires  tiiat  *'  any  person  entitled  to  make 
cUdin  under  this  policy  is  to  observe  the 
foOowing  conditions:  (a)  he  is  forthwith 
sfiier  loss  to  give  notice  in  writing  to  the 
company;  (b)  he  is  to  deliver,  as  soon  after- 
wards as  practicable,  as  particular  an  ac- 
coont  of  the  loos  as  the  nature  of  the  case 
permits."  On  the  13th  November,  1908,  the 
policy  being  then  in  force,  the  plaintiffs* 
premiies  were  totally  destroyed  by  nre.  The 
defendants'  local  agent  learned  of  the  fire  on 
that  day,  and  at  once  wired  the  news  to  the 
defendants*  head  office.  He  also  engaged  an 
adjuster  to  adjust  the  claim  on  behalf  of  the 
defendants,  and  supplied  him  with  a  form  of 
itatutory  declaration,  which  was  subsequent- 
ly fiDed  up  and  made  by  an  officer  of  the 
plaintiffs  and  dated  the  27th  November, 
1908.  It  was  handed  to  the  local  agent  on 
the  SOtii  November,  and  by  him  forwarded  in 
dae  course  to  the  head  office.  No  other  notice 
was  given  by  the  plaintiffs,  and  there  was  no 
explanation  of  the  delay: — Held^  that  under 
statutory  condition  13,  as  soon  after  the  fire 
as  is  reasonably  possible,  the  party  entitled 
to  make  a  claim  is  to  give  an  informal  notice 
in  writing  of  the  loss,  so  that  the  insurer  will 
know,  not  only  that  the  loss  has  taken  place, 
hot  also  that  the  assured  intends  to  make  a 
daim  therefor.  The  fact  that  such  notice 
most  be  given  forthwith,  and  that,  as  soon 
afterwards  as  practicable,  a  particular  ac- 
eoont  with  a  statutory  declaration  must  be 
fonished,  strengthens  the  view  that  "forth- 
with** means  tluit  ^e  assured  must  without 
delay  take  some  vigorous  action.  The  de- 
claration could  not  be  considered  notice  to 
tte  company  until  received  by  the  local  agent 
«a  the  90th  November,  and  that  was  not  in 
ttaie.  The  plaintiffs,  not  having  complied 
with  the  condition,  were  not  entitled  to  re- 
cofer  upon  the  policy.  BeU  Brothert  v. 
Hmd9om*9  Bay  Ineuranee  Co.,  2  Sask.  L.  R. 
356, 11  W.  L.  R.  633,  followed.  AtlaaAesu^ 
met  Co.  T.  Broimen,  29  S.  G.  R.  537,  5^, 
and  The  Queen  v.  Justices  of  Berkshirey  4  Q. 
a  D.  471,  referred  to.  Prairie  City  Oil  Co. 
V.  Standard  Mutual  Fire  Ins.  Co.  (1910), 
14  W.  L.  R.  41. 

Above  judgment  was  affirmed  on  appeal, 
the  Court  being  divided  in  opinion  as  to 
whether,  having  regard  to  the  pleadings  and 
their  effect  as  defined  in  Rules  290  and 
31£  A,  tiie  defendants  were  entitled  to  rely 
upon  statutory  condition  13  as  a  defence  to 
tte  action,     /b.  380. 


•ff  loss — Waiver  of  formalities.] 
*-A  notice  of  loss  by  fire  in  the  words.  **  Je 
oMf  darnne  avis  que  man  ameuhlement  de 
est  ItHHU  le  10  de  ce  mois;  veuUlez  y 


voir;"  receipt  of  which  is  acknowledged  by 
the  insurer  and  followed  by  an  offer  by  tibe 
latter  of  a  sum  in  payment,  is  sufficient. 
The  offer  is  a  waiver  of  the  reouirements  in 
the  conditions  of  the  policy  and  in  the  pro- 
visions of  the  law  respecting  the  form  and 
contents  of  notices,  intended  to  give  the  in- 
surer information,  which  he  may  exact  or 
dispense  with,  as  he  chooses.  Lahh4  v. 
Equitable  Mutual  Fire  Ins.  Co.,  29  Que.  S. 
C.  274. 

Oblifration  to  maimtaiA.  Houle  v.  8t. 
Aulnn,  3  E.  L.  R.  446. 

Oral  applioatlon — Authority  of  agents — 
Ownership  of  goods  insured  —  Insurable  in- 
terest —  Lessees  —  Notice  to  agents — PoUoy 
differing  from  application  —  Statutory  con" 
dition  l(y— Estoppel  from  appUoation — ^fif*o*ii- 
tory  condition  ^—Reformation  of  policy.} — 
Appeal  by  defendants  from  judgment  of 
Teetzel,  J.,  in  favour  of  plaintiffs  in  action 
to  recover  $2,500,  the  amount  of  loss  which 
plaintiffs  sustained  by  the  destruction  by  fire 
of  certain  machinery  which  was  on  their 
premises  at  the  time  when  the  fire  occurred, 
and  against  the  loss  by  fire  of  which,  as 
plaintiffs  alleged,  defendants  had  contracted 
to  indemnify  them  to  the  extent  of  $2,500. 
The  application  for  the  insurance  was  made 
on  3rd  February,  1903,  and  was  for  an  in- 
surance for  one  year ;  it  was  oral ;  one  of  the 
application  forms  of  defendants  was  partly 
fiUed  up  by  the  agents  and  signed  in  the 
name  of  plaintiffs,  per  6.  S.,  which  are  the 
initials  of  a  member  of  the  firm  of  R. 
Stewart  &  Son,  the  agents.  This  was  done 
without  the  knowledge,  consent,  or  authority 
of  plaintiffs.  In  the  policy  the  property  in- 
sured was  stated  as  being  held  by  assured 
as  owners.  The  latter  statement  did  not 
appear  in  the  application  form.  .  .  .  All 
the  property  was  destroyed  by  fire  during  the 
currency  of  the  policy,  and  this  action  was 
brought  to  recover  $2,500.  the  amount  in- 
sured. The  only  defence  made  was,  that 
plaintiffs  were  not,  by  reason  of  the  10th 
statutory  condition,  entitled  to  recover  for 
the  loss  in  respect  of  the  3  machines,  be- 
cause, as  it  is  pleaded,  they  were  owned  by  a 
person  other  than  plaintiffs,  and  the  interest 
of  plaintiffs  in  them  was  not  stated  in  or 
upon  the  policy: — Held,  plaintiffs  had  an  in- 
surable interest  in  the  property  at  the  time 
of  the  fire  to  the  extent  of  at  least  $2,500, 
and  the  2nd  statutory  condition:  ''After 
application  for  insurance  it  shall  be  deemed 
that  any  policy  sent  to  the  assured  is  in- 
tended to  be  in  accordance  with  the  terms  of 
the  application,  unless  the  company  point  out 
in  writing  the  particulars  wherein  the  policy 
differs  from  the  application,*'  and  there  was 
no  reason  for  confining  the  operation  of  this 
condition  to  a  written  application.  Davidson 
V.  Waterloo  Mutual  Fire  Ins.  Co.,  5  O.  W. 
R.  264,  9  O.  L.  R.  394. 

Oral  oomtraot — Interim  receipt — Estop- 
pel — Statutory  conditions — R.  S.  O.  1897  o. 
20S,  s.  168.]  —  The  plaintiffs,  through  an 
agent  of  the  defendants  orally  applied  on  the 
7th  November,  1901,  for  an  insurance  for  one 
year,  and  the  defendants  accepted  the  risk 
for  one  year  at  a  premium  of  $38.60.  and 
gave  an  interim  receipt,  which,  however,  pro- 
vided in  terms  that  the  insurance  should  be 
for  30  days  only.     On  the  30th  November, 


2131 


nrSTTBANCE. 


2 


1901,  the  plaintiffs  paid  a  fall  year's  pre- 
mium to  the  agent  and  believed  themselves 
insured  the  whole  year.  According  to  his 
usual  course  of  dealing  with  the  defendants 
the  agent  did  not  pay  over  the  premium  to 
the  latter  till  the  20th  January,  1902,  and 
the  defendants  accepted  it  knowing  for  what 
it  was  paid.  They  did  not,  however,  issue 
a  policy,  and  after  the  fire  occurred  repudi- 
ated liability  on  the  ground  that  they  had 
only  insured  the  plaintiffs  for  30  days: — 
Held,  defendants  liable,  for  if  they  intended 
to  treat  the  insurance  as  terminated  at  the 
end  of  30  days  it  was  their  duty  to  have  so 
informed  the  plaintiffs  and  returned  them  a 
proper  portion  of  the  premium  paid,  and  not 
having  done  so  they  were  legally,  as  well  as 
morally  liable  both  by  virtue  of  the  second 
statutory  condition,  R.  S.  O.  1897  c  203, 
s.  168  (2),  and  also  on  the  ground  of  estop- 
pel. Coulter  V.  Equity  Fire  /n*.  Co.,  24  C. 
L.  T.  88,  7  O.  li.  R.  180,  3  O.  W.  R.  194. 
Affirmed  25  C.  L.  T.  30.  4  O.  W.  R.  383, 
9  O.  L.  R.  35. 

Other  ijuvrutee  —  Limitation  on  plao- 
inff,1 — A  person  who  has  his  insurance  policy 
endorsed  by  the  company  carrying  the  risk 
so  that  he  may  obtain  other  insurance  to 
the  extent  of  $2,000,  cannot  take  out  a  pol- 
icy in  another  company  to  the  extent  of 
$2,500;  if  he  does  so  the  first  policy  becomes 
null  and  void. — Steps  taken  by  the  assured 
to  secure  the  information  required  for  the 
purpose  of  fixing  the  loss  thereunder,  is  not 
a  renunciation  of  his  right  to  question  the 
validity  of  the  policy.  Oold^^tetn  y.  Rich- 
mond d  Drummond  Ins.  Co,  (1910),  17  R.  L. 
n.  s.  85. 

Ownership  of  property — Husband  and 
ioife — Fahe  representations  —  Insurable  in- 
terest  of  husband  in  property  of  wife.} — ^A 
contract  of  insurance  of  movables  in  favour 
of  a  husband,  who  represents  himself  to  the 
insurer  as  the  owner  of  them,  whereas  they 
belong  to  his  wife,  is  null  and  void  for  false 
representation. — Qu€Bre,  has  the  husband,  on 
a  true  representation  of  the  facts,  an  insur- 
able interest  in  the  property  of  his  wife  on 
which  to  found  a  valid  contract  of  insur- 
ance? Lemieum  v.  Equitable  Fire  Assoe,  Co,, 
30  Que.  S.  0.  490. 

Policy  -—  Application^Misrepresentation 
■^Ownershtp  ~~  Agent,] — An  application  for 
insurance  made  by  the  plaintiff  contained  the 
following  question:  "Are  you  the  owner  of 
the  land  on  which  the  above  described  build- 
ing stands?'  Before  the  written  answer  to 
this  was  put  down  the  plaintiff  told  M.,  the 
defendants'  agent,  that  he  was  not  the  owner 
of  the  land,  but  that  the  building  stood  on 
the  highway.  Whereupon  M.  said :  "  We  will 
put  it  down  as  yours,**  and,  with  the  consent 
of  the  plaintiff,  wrote  "  Yes  "  as  the  answer 
to  the  question.  The  application  contained 
this  provision  also:  "If  the  agent  of  the 
company  fills  op  or  signs  this  application, 
he  will  in  that  case  be  the  agent  of  the  ap- 
plicant and  not  the  agent  of  the  company." 
The  jury  found  that  the  house  stood  on  the 
highway: — Held,  in  an  action  on  the  policy 
(Tuck,  O.J.,  and  Van  Wart,  J.,  dissenting), 
that,  notwithstanding  the  foregoing  provision, 
the  verbal  communication  made  to  M.,  the 
agent,  must  be  taken  as  if  made  to  the  com- 
pany, and,  therefore,  there  was  no  misrepre- 


sentation on  the  part  of  the  plaintiff. 
first  condition  in  the  policy  was  aa  folli 
"  If  an  application,  survey,  plan,  or  des 
tion  of  the  property  herein  insured  ii 
ferred  to  in  this  policy,  such  applies 
survey,  plan,  or  description  shall  be  oo: 
ered  a  part  of  this  contract,  etc."  The 
reference  to  the  application  in  the  policy 
as  follows :  "  Situate  on  the  north  aide  oi 
Great  Road  from  Dalhousie  to  Batharai 
the  Parish  of  Durham,  Restigouche  Got 
N.  B.,  as  per  diagram  filed  witii  applicati 
The  diagram  was  on  the  back  of  the  a] 
cation,  but  it  was  not  put  there  until  i 
the  plaintiff  had  signed  it.  The  presump 
was  that  it  was  so  put  there  by  M.,  the  < 
pany's  agent: — Held  (Tuck,  C.J.,  and  ^ 
Wart,  J.,  dissenting),  that,  as  the  diag 
was  treated  as  a  separate  piece  of  paper, 
words  of  reference  in  the  policy  were 
sufficient  to  incorporate  into  it  the  whole 
plication.  La  BeU  v.  Norwich  Union  . 
Ins,  Co,,  34  N.  B.  R.  515. 
Reversed,  19  C.  L.  T.  239,  29  S.  C.  R« 

Polley  —  Condition  avoiding  —  Not 
cupancy  —  Justness  and  reasonableness 
Materiality,] — In  an  action  for  a  loss  o 
fire  policy,  containing  a  condition  that 
chuige  material  to  the  risk  should  avoid 
policy,  unless  promptly  notified  to  the  c 
pany,  and  that  any  change  of  occupancj 
non-occupancy  should  be  deemed  materia 
the  risk,  it  was  proved   that  the  prem 
insured  had  been  vacant  for  some  moi 
during  the  currency  of  the  policy,  but  ^ 
occupied  at  the  time  of  the  loss,  and  it 
not  appear  that  the  loss  was  in  any  sense 
to  the  non-occupancy.     Under  a  proviso 
the  policy  that  certain  conditions  (indue 
the  one  in  question)  should  be  in  force  c 
so  far  as  the  Oourt  or  a  Judge  should  dec] 
it  to  be  just  and  reasonable,  to  be  exacted 
the  company,  the  trial  Judge  declared 
condition  as  to  occupancy  made  at  the  t 
the  policy  issued,  but  tested  with  relation 
the   circumstances   which   afterwards   an 
to   be   unjust   and   unreasonable.      He    8 
mitted  to  the  jury  the  questions  whether 
change  from  occupancy  to  non-oocupancy  ^ 
material  to  the  risk  in  this  case,  and  whet 
it  was  material  generally.     To   the  fon 
question   the  jury  answered.  "No."  and 
the  latter,  "  Yes."    On  these  answers  a  i 
diet  was  entered  for  the  plaintiff: — Heid, 
Barker,   C.J.,   Hanington  and   McLeod. 
(Landry,  J.,  dissenting),  that  the  condit 
as  to  occupancy  was  to  be  tested  as  to 
being  just  and  reasonable  in  the  light  of  * 
cumstances  at  the  time  the  policy  issued,  f 
not  at  the  time  of  the  loss,  and  being  so  •> 
plied  was  just  and  reasonable,  and  the  brei 
of  non-occupancy  avoided  the  policy,  and 
verdict  should  be  entered  for  the  defendaz 
Payson  y.  Equitable  Fire  Ins,  Co,,  38  N. 
R.  43d,  5  E.  L.  R.  18a 

Policy — Conditions — Notice   of  loss — 1 
perfect  proofs — Non-payment  of  premium 
Waiver — Application  of  statute  —  Remed 
clause— N.  W.  Ter.  Ord,  190S   (1st  sess 
0,  16,  s.  i.] — ^The  premium  on  a  policy  of  1 
insurance  was  not  paid  at  the  time  the  poli 
was  delivered,   but,  on  request,  credit  n 
given  for  the  amount  and  a  draft  for  1 
same  by  the  insurance  company,  accepted 
the   insured,    remained   due   and  unpaid 
the  time  the  property  insured  was  destroy 
by  fire : — Held,  Aat,  in  an  action  to  re<^i 
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tbe  amoont  of  the  insarance,  the  non-payment 
of  the  premiam  was  not  available  aa  a  de- 
face.— ^The  policy  was  subject  to  the  statu- 
tory eondition   reqnirinir    prompt   notice   of 
kw  by  the  insured  to  the  company ;  by  an- 
other condition  the  insured  was  required,  in 
makiiif  proofs  of  loss,  to  declare  how  the  fire 
origiiiated  so  far  as   he   knew  or  believed. 
Upon  the  occurrence  of  the  loss,  the  com- 
ptny's  local   agent    gave   notice   thereof    to 
the  company,  and  informed  the  insured  that 
he  had  done  so  and  that  the  company  had 
a^owledged  receipt  of  his  notice.     The  in- 
nred  gave  no  further  notice  to  the  company. 
Ponns  were  then  supplied  by  the  company 
for  making  proofs  of  loss  and  they  were  com- 
pleted by  an  agent  of  the  company  and  signed 
and  sworn  to  by  the  insured,  the  origin  of 
the  fire  being  therein  stated  to  be  unlmown. 
On  examination  for  discovery    the    insured 
^ted  that,  at  the  time  he  signed  the  declara- 
tioii,  be  entertained   an   opinion   as   to   the 
oapn  of  the  fire,  and  the  company's  adjuster 
reported  a  similar  opinion  as  to  its  origin. 
An  adjustment  of  the  amount  of  the  loss  was 
then  proceeded  with  by  the  several  companies 
etnyiag  insurances  on  the  proi>erty  in  which 
the  defendant  company  took  part,  but,  after 
payment  by  the  other  companies  of  their  pro- 
portioaate  shares   according   to   the   adjust- 
BODt,  the  defendants  repudiated  liability  on 
the  grounds  of  want  of  notice  as  required  by 
the  statutory  condition  and  non-disclosure  of 
tbe  opinion  entertained  by  the  insured  as  to 
the  origin  of  the  fire. — HtM,  reversing  the 
judgment  appealed  from  (3  Sask.  L.  R.  219), 
that,  in  respect  of  both  conditions,  the  de- 
fault was  the  result  of  mistake  on  the  part 
of  the  insured  and,  in  the  circumstances  of 
the  case,  the  provisions  of  s.  2  of  the  Fire 
Issurance  Policy  Ordinance^  N.  W.  Ter.  Ord., 
1908  (Ist  sess.),  c  16,  should  be  applied  and 
the  iosurance  held  not  to  be  forfeited  by  rea- 
son of  default  of  notice  or  imperfect  com- 
pliance with  the  conditions  as  to  proofs  of 
ioas.    Pnkie  City  Oil  Co.  y.  Standard  Mut- 
■sZ  Fwe  /«#.  Co^  44  CSan.  S.  O.  R.  40,  fol- 
lowed.   Bell  Bro<Jk0ra  V.  ffttdaon  Bay  (1911), 
44  S.  C.  B-  419. 

Policy  —  Conditiont  —  Subsequent  insur- 
••« — Benefit  of  another.} — The  appellant 
^sreed  to  sell  a  property  to  L.  with  a  condi- 
tioD  that  L.  should  insure  it  against  fire  in 
faTonr  of  the  appellant,  for  $800.  L.  did 
>o  with  the  respondents,  whose  policy  con- 
tained a  condition  that  it  should  become  void 
if  the  assured  then  had,  or  afterwards  ob- 
tained, another  policy  upon  the  same  prop- 
erty. A  fixe  took  place,  and  at  the  time  of  it 
L.  had  another  fire  insurance  upon  the  prop- 
erty, without  the  knowledge  or  consent  of  the 
respondtets,  but  to  the  knowledge  of  the 
appellant  :—Held^  that  the  breach  of  the  con- 
&Um  made  the  policy  void. — 2.  The  state- 
neat  in  the  policy  that  it  is  in  favour  of  a 
third  person  is  subject,  as  regards  the  lat- 
^,  to  the  conditions  which  the  policy  con- 
tains; the  Insurer  not  being  subjected  to 
<xher  obligations  than  those  which  he  has 
assQtted  by  his  contract  Migner  v.  St.  Lata- 
«•«  fire  Ine.  Co.,  10  Que.  Q.  B.  122. 

MUsy^— Form  of-^**Ca4n9uranee*'  clause 
--Smutenf  eonditione  —  Variations,}  —  A 
policy  of  fire  insurance  issued  on  tne  2nd 
Jaaoaiy,  1896.  contained  the  clause  known  as 
^  "  eo-inraxmnce  danse  "  (requiring  the  in- 


sured to  keep  the  property  covered  by  other 
policies  to  at  least  seventy-five  per  cent,  of 
its  value),  printed  under  the  heading  "var- 
iations in  conditions/*  as  prescribed  by  ss. 
115  and  116  of  R.  S.  O.  1887  c.  167  .—Held, 
affirming  the  judgments  in  27  A.  R.  373,  20 
O.  L.  T.  297,  29  O.  R.  695,  18  C.  L.  T.  361, 
that,  whether  or  not  the  alteration  introduced 
into  the  policy  was  of  a  nature  of  a  variation 
of  any  particular  statutory  condition,  or  in 
addition  to  statutory  conditions,  the  clause 
was  neither  unjust  nor  unreasonable,  and  that 
it  formed  part  of  the  contract  of  insurance 
to  the  same  extent  as  the  statutory  conditions 
indorsed  on  the  policy  would  have,  if  the 
alteration  had  been  printed  therein.  Eck- 
hardt  V.  Lancashire  Ins.  Co.,  21  C.  L.  T. 
136,  31  S.  C.  R.  72. 

Policy  —  Statutory  conditions  —  Gasoline 
on  premises — lUuminatinff  oUs  insured— No- 
tioe  of  loss — Remedial  clause  in  Act — Dis- 
cretion of  Court.} — By  the  Manitoba  Fire  In- 
surance Act  (R.  S.  M.  (1902)  c  87),  an  in- 
surance company  insuring  against  loss  by 
fire  is  not  liable  "for  loss  or  damage  occur- 
ring while  .  .  gasoline  .  .  is  stored  or 
kept  in  the  building  insured  or  containing 
the  property  insured  unless  permission  is 
given  in  writing  by  the  company.'*  Insur- 
ance was  effected  "  on  stock  consisting  chiefly 
of  illuminating  and  lubricating  oils,  &c., 
and  all  other  goods  kept  for  sale."  A  small 
quantity  of  gasoline  was  in  the  building  con- 
taining the  stock  when  it  was  destroyed  by 
fire: — Held,  that  gasoline  being  an  illumin- 
ating oil,  it  was  part  of  the  stock  insured 
and  the  above  statutory  condition  could  not 
be  invoked  to  defeat  the  policy. — Held,  per 
Anglin,  J.,  that  if  gasoline  was  not  insured 
as  an  illuminating  oil  it  was  within  the  de- 
scription of  "all  other  goods  kept  for  sale." 
— ^By  B.  2  of  the  said  Ixisurance  Act  "  where, 
by  reason  of  necessity,  accident  or  mistake 
the  conditions  of  any  contract  of  fire  insur- 
ance on  property  in  this  province  as  to  the 
proof  to  be  given  to  the  insurance  after  the 
occurrence  of  a  fire  have  not  been  strictly 
complied  with  ...  or  where  from  any 
other  reason  the  Ck>urt  or  Judge  before  whom 
a  question  relating  to  such  insurance  is  tried 
or  inquired  into  considers  it  inequitable  that 
the  insurance  should  be  deemed  void  or  for- 
feited by  reason  of  imperfect  compliance  with 
such  conditions,"  the  company  shall  not  be 
discharged  from  liability. — By  statutory  con- 
dition 13  (a)  in  the  schedule  to  the  Fire 
Insurance  I^olicy  Act  every  person  entitled 
to  make  a  claim  "  is  forthwith  after  loss  to 
^ve  notice  in  writing  to  the  company.*' — 
Held,  Fitzpatrick,  G.J.,  dissenting,  that  the 
above  clause  applies  to  said  condition. — 
Judgment  in  19  Man.  R.  720,  sub  nom. 
Prairie  City  OH  Co.  v.  Standard  Mutual  Fire 
Ins,  Co.,  reversed,  Fitzpatrick,  O.J.,  dissent- 
ing. Prairie  City  OU  Co.  v.  Standard  Mu- 
tual Fire  Ins.  Co.  (1910),  31  G.  L.  T.  252, 
44  S.  O.  R.  40. 

Policy  OB  goods — Partial  loss  —  Other 
insurance  —  Proportionate  payment  —  Con- 
ditions  of  policy  —  Construction  —  Over- 
valuation,]-—The  insurance  was  upon  goods 
valued  in  the  application  at  $15,000.  The 
poUcy  was  dated  the  llth  June.  1902.  and 
the  fire  occurred  on  the  12th  July  following, 
with  a  loss  of  $6,250.  The  defendants'  policy 
was  for  $3«000 ;  there  was  other  insurance  to 
the  amount  of  $7,000;  and  the  total  value  of 
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the  coods  at  the  time  of  the  fire  was 
$9»274.62.  Statutory  condition  No.  9  pro- 
vided that  "  in  the  event  of  any  other  insur- 
ance on  the  property  herein  described  having 
been  assented  to  as  aforesaid,  then  this  com- 
pany shall,  if  such  other  insurance  remains 
in  force,  on  the  hap{>ening  of  any  loss  or  dam- 
age, only  be  liable  for  the  payment  of  a 
ratable  proportion  of  such  loss  or  damage, 
without  reference  to  the  dates  of  the  different 
policies."  A  special  condition  was  indorsed 
on  the  policy  as  follows :  "  The  assured  shall 
not  be  entitled  to  recover  from  this  company 
more  than  two-thirds  of  the  actual  cash  value 
of  any  building,  and  in  case  of  further  insur- 
ance then  only  the  ratable  proportion  of  such 
two-thirds  of  the  actual  cash  value,  unless 
more  than  such  two-thirds  value,  as  repre- 
sented in  the  application,  shall  have  been  in- 
sured, in  which  case  the  company  shall  be 
liable  for  such  proportion  of  the  actual  value 
as  the  amount  insured  bears  to  the  value 
given  in  the  application.  In  the  case  of  prop- 
erty insured  being  found,  by  arbitration  or 
otherwise,  to  have  been  overvalued  in  the  ap- 
plication for  this  policy,  the  company  shall  be 
liable  (in  the  absence  of  fraud)  for  such  pro- 
portion of  the  actual  value  as  the  amount  in- 
sured bears  to  the  value  given  in  the  appli- 
cation:"— Held,  that  the  special  condition 
was  inapplicable  to  the  case  of  a  partial  loss, 
and  that  the  plaintiff  was  entitled  to  recover 
from  the  defendants  three-tenths  of  the 
amount  of  his  loss,  in  accordance  with  statu- 
tory condition  No.  9.  Eacrett  v.  Oore  Dia- 
trict  Mutual  Ins.  Co.,  24  C.  L.  T.  7.  6  O.  L. 
R.  592.  2  O.  W.  R.  1009. 

Premium  notes  of  mntval  lire  insur- 
ABLoe  eompaiiiea — Venue  of  action  on— On- 
tario Insurance  Act,  R,  8.  O.  (1997),  c, 
203,  not  affected  hy  6  Edw.  VII.  c.  19,  $.  22.] 
— ^The  provisions  of  the  Ontario  Insurance 
Act,  R.  S.  O.  1897,  c.  203,  relating  to  the 
venue  of  actions  on  the  premium  notes  of 
mutual  fire  insurance  companies,  are  not  re- 
pealed or  affected  by  6  Edw.  VII.  c.  19 
(Ont.).  8.  22.  Waterloo  Mutual  Fire  In: 
Co,  V.  Bindner  (1910).  16  O.  W.  R.  299. 

Proof  of  loss  —  Condition — Waiver — De- 
lay —  Affent  —  Adjuster.} — ^A  condition  of 
the  policy  required  that  proof  of  loss  "shall 
be  made  by  the  assured."  The  son  of  the  as- 
Rured  filled  in  and  signed  the  statement  of 
loss,  under  the  general  authority  of  a  notar- 
ial power  of  attorney: — Beld,  that  this  was 
a  sufficient  compliance  with  the  condition  of 
the  policy.  2.  Where  the  insurer  retains  the 
proof  of  loss,  without  objection  as  to  its 
sufficiency,  for  more  than  sixty  days  before 
action  taken,  the  company  will  be  considered 
to  have  waived  the  condition  which  requires 
a  delay  of  sixty  days  after  filing  claim  before 
the  institution  of  suit;  and  the  fact  that  a 
blank  in  the  statement  was  filled  in,  at  the 
request  of  the  company,  within  the  period 
of  sixty  days  before  suit,  will  not  affect  the 
right  of  action.  3.  The  condition  which  re- 
quires proof  of  loss  to  be  furnished  within 
thirty  days  after  the  fire  may  be  waived 
either  expressly  or  impliedly ;  and  the  assured 
is  held  to  be  relieved  from  this  condition  if 
the  presentation  of  the  claim  has  been  de- 
layed by  the  company's  investigation  of  the 
loss,  or  if  the  representations  of  the  com- 
pany's authorised  agents  have  led  the  assured 
to  understand  that  compliance  wiUi  this  con- 


dition will  not  be  required.     4.  While 
justers  of  fire  losses  are  not,  as  a  gen 
rule,  agents  of  the  companies  under  an  a 
ority  sufficient  to  make  their  statements  b 
ing  upon  the  companies  for  whom  they 
yet  an  adjuster  may  become  a  duly  authoi 
agent  of  the  company  by  the  course  of 
cedure  in  a  particular  case,  e.j7.,  where 
adjuster  was  the  only  medium  of  oommnz 
tion  after  the  fire  between  the  company 
the  assured,  and  was  engaged  by  the  < 
pany  to  look  over  the  proofs,  advise  as  1 
settlement,  &c.    Western  Assce.  Co.  v.  P 
and,  11  Que.  K.  B.  144. 

Proofs  of  loss  —  Delay — Condition! 
policy  —  Estoppel  —  Ownership  of  prop< 
Baker  y.  Royal  Ins.  Co.,  1  O.  W.  R.  294 

Proofs    of   loss — Increase   of   mfc— 
peal  —  Questions  of  fact.] — ^A  departme 
store  company,    whose    premises    were 
stroyed  by  fire  in  1897,  had  insurance  on 
stock  amounting    to    $219,000,    and  act 
were   brought   against   five   companies  b 
bank,  as  assignees  of  the  claims  by  an  ass 
ment  after  the  loss.    The  companies  defei 
on  the  grounds  of  false  and  fraudulent  st 
ments  hi  the  proofs  of  loss;  that  the 
was  caused  by  the  act  of  the  insured; 
the  risk  was  increased  by  overstocking 
heavy  insurance*  and  that  the  bank  was 
in   law    the  assignee   of  the   policies, 
causes  were   tried  without  a  jury,  and 
suited  in  a  verdict  for  the  bank,  which 
sustained  by  the  Court  of  Appeal.     On 
peal   to   the   Supreme  Court   of   Canada 
Held,  Gwynne,  J.,  dissenting,  that  the  ap; 
depended  almost  entirely  on  questions  of  1 
passed  upon  by  two  Courts,  and  for  a  sec 
appellate  Court  to  reverse  the  decisions  w< 
be  going  in  the  teeth  of  many  former  ( 
sions;  that  on  the  question  of  law,  that 
proofs  were  defective,  it  being  claim'id 
according   to   the   evidence   the   accounti 
stock  were  padded  and  the  true  value 
much  less   than   the  insurance,   the  ret.' 
given  by  the  trial  Judge  and  Judges  in 
peal   were  conclusive;   that  the  ezplana 
of  the  discrepancy  had  been  accepted  by 
trial  Judges;  and  that,  on  the  questioi 
increase  of  risk,   the    Ontario    Courts 
adopted  too  narrow  a  construction  in  hd 
that  such  increase  could  only  be  effected 
direct  dealing  with  the  property  insured; 
there  was  no  increase  in  fact.     Quebec  . 
Ins,  Co.  V.  Bank  of  Toronto,  20  C.  L 
222. 

Property  subject  to  agreement 
sale — Insurable  interest.]  —  The  owns 
property  covered  by  insurance  policy 
subject  to  an  agreement  for  sale  has  ai 
surable  and  beneficial  interest  in  the 
erty.  CasteUain  v.  Preston,  L.  R, 
380,  52  li.  J.  Q.  B.  366.  followed, 
the  insurance  policy  is  claimed  to  be  I 
larger  amount  than  the  value  of  the  prof 
insured,  the  judgment  in  the  absenoi 
fraud,  will  be  in  favour  of  the  plaintii 
the  value,  with  a  reference  to  the  defl 
ascertain  such  value.  The  insured,  ha 
a  beneficial  interest  in  the  property  cof 
by  the  policy,  is  entitled  to  insurance  ml 
and  the  insurance  company  will  not  be^ 
rogated  to  the  insured's  right  to  claim  i 
the  purchaser  the  balance  of  the  port 
price,  if  the  contract  for  sale  specially 
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Tite  that  insored  (the  yendor)  is  not  to  be 
IiAble  to  the  purchaser  in  the  event  of  loss 
of  property  by  fire  Hoffman  v.  Calgary  Fire 
/St.  Co,  (1909),  2  Alt  L.  R.  1. 

Trmwimtial  eompanj — Goods  out  of  the 
pnvmce  —  AppUcation  —  Conceahnont  — 
Trwufer  of  debt  —  Notice  to  debtor. 1  —  A 
company  incorporated  by  the  Le^slatnre  of 
Quebec  to  carry  on  insurance  business  in 
diat  province  may  insure,  in  that  province, 
Dierduuidiae  which  is  out  of  the  province. 
2L  The  fact  that  the  assured  has  not  dis- 
doBed  that  he  has  contracted  to  keep  for  a 
creditor  everything  that  he  repeives,  and  to 
tiaasfer  to  him  die  policy  of  insurance,  if 
dedred,  does  not  constitute  a  concealment 
vhich  annuls  the  contract  of  insurance.  3. 
Notice  of  the  tranter  of  a  debt  should  be 
fifeD  in  such  a  way  that  the  debtor  shall 
have  no  doubt  that  it  is  the  assignee  who 
is  now  his  creditor,  and  notice  given  by 
■eans  of  the  delivery  of  an  unauthentic  copy 
of  the  instrument  of  transfer  is  insufficient 
to  vest  the  claim  in  the  aasignee  as  against 
the  debtor.  Bank  of  Toronto  V.  8t,  Lawrence 
fin  /«#.  Co^  19  Que.  S.  G.  434. 


—  Condition  —  Warranty 
— Breadi  —  Change  material  to  risk.  Equity 
^■rv  In$,  Co.  y.  Merchante  Fire  Ine.  Co.,  2 
O.  W.  R.  820. 

Heaewal  —  Prior  insurance — Action  — 
Pertiet  —  MortgageJ] — ^The  renewal,  as  it 
is  commonly  called,  of  a  contract  of  insur- 
aaoe  is  not  a  renewal  or  extension  of  the 
original  contract,  but  a  new  contract  based, 
as  far  as  applicable,  upon  the  original  ap- 
plication and  in  accordance  with  the  policy 
isBoed  in  pursuance  thereof.  Where,  there- 
fore, at  the  time  of  such  a  new  contract  by 
way  of  renewal,  no  prior  insurance  is  in 
fonx;  the  insurance  is  not  avoided,  although 
when  the  original  contract  was  entered  into 
prior  insurance  was  in  force,  and  this  fact 
wu  not  disclosed.  Judgment  of  Rose.  J., 
32  O.  R.  369.  ante  124,  reversed.  -Mort- 
gagees to  whom  by  a  policy  the  loss  is  made 
payable  as  their  interest  may  appear,  have 
a  right  of  action  upon  the  policy  in  their 
own  name  against  the  insurers,  and  are  en- 
titled to  enforce  payment  to  the  extent  of 
their  interest.  Agricultural  Savings  d  Loan 
Co,  y.  lAverpool  i  London  d  Globe  Ins,  Co,. 
21  a  L.  T.  582. 


—  Non-payment  — 
Non-existence  of  contract  —  Delivery  of  re- 
ceipt —  Meaning  of.  Doherty  y.  Millers* 
4  MoMufacturers'  Ins,  Co,,  1  O.  W.  R.  457, 
4  0.  L.  R.  308. 


denying  previous  fires 
^MaieriaUty  —  Conditions  of  policy,]  — 
One  who  was  insured  against  fire,  who  had 
been  bnxned  out  three  times,  in  answer  to 
the  eompany's  agent  said  that  he  had  only 
had  one  fire: — Held,  that  this  reply  was 
ittterlal  to  the  risk  and  invalidated  the 
9oiicy.  2.  That  the  following  clause,  "and 
the  said  applicant  hereby  covenants  and 
agrees  to  and  with  the  company  that  the 
fsregirfng  is  a  just,  true,  and  full  exposition 
of  an  the  facts  and  circumstances  in  regard 
to  Oe  condition,  situation,  and  value  of  the 
property  to  be  insured,  so  far  as  the  same 
are  known  to  the  applicant  and  are  material 


to  the  risk,  and  agrees  and  consents  that 
the  same  be  held  to  form  the  basis  of  the 
liability  of  the  company,  and  shall  form  a 
part  and  be  a  condition  of  the  insurance  con- 
tract,*' does  not  constitute  an  absolute  war- 
ranty, but  the  replies  given  by  the  assured 
amount  only  to  warranties  by  virtue  of  this 
clause  in  so  far  as  they  are  material  to  the 
risk.  GUUs  y.  Canada  Fire  Assce.  Co.,  26 
Que.  S.  C.  166. 

Rights    of   liypotlieeary    creditor   — 

Default  of  owner,] — An  hypothecary  credi- 
tor has  a  real  right  in  an  insured  Immov- 
able, which  right  is  an  interest  capable  of 
insurance.  2.  If  the  insurance  of  the  im- 
movable is  made  payable  to  this  hypothecary 
creditor,  or  is  transferred  to  him,  such  credi- 
tor becomes  the  true  assured;  he  is  not  an 
ordinary  transferee  of  a  purely  personal 
claim,  but  he  is  the  assured  just  as  if  he 
were  co-proprietor  par  indivis  of  the  im- 
movable itself,  and  as  such  he  retains  his 
rights  even  when  the  assignor  has  lost  his 
by  default.  Migner  v.  <8t,  Lawrence  Firo 
Ins.  Co.,  17  Que.  S.  C.  586. 

Bisht  to  iaavraaoe  moneja — Hypothec 
cary  claims  —  Priorities,] — ^An  hypothecary 
creditor,  whose  debtor  has  undertaken  to  in- 
sure against  fire  the  buildings  erected  on  tiie 
hypothecated  lands,  is  not  entitled  to  receive 
the  amount  of  the  insurance  (become  due 
by  reason  of  a  fire),  in  preference  to  one  in 
whose  favour  the  policy  has  been  issued,  and 
who  has,  against  the  same  debtor,  a  vendor's 
claim  guaranteed  by  a  first  hypothec,  and  a 
claim  upon  written  instruments,  the  amount 
of  which,  added  to  that  of  the  hypothec,  is 
greater  than  tlie  sum  insured.  Davies  y. 
ValiqueUe,  4  Que.  P.  R.  106. 

Sale  of  Imsiness  —  Conversion  of  pool 
room  into  restaurant  —  More  dangerous  rish 
— Loss  —  Company  not  liable.] — Plaintiffs 
insured  their  pool  and  billiard  business  in 
defendant  company.  They  sold  out  to  a  third 
party.  Notice  of  sale  and  transfer  was 
registered  with  the  company.  Later,  the 
business  was  converted  into  a  restaurant, 
which  was  destroyed  by  fire.  The  company 
refused  payment,  contending  that  the  prop- 
erty had  been  sold  without  notice  to  com- 
pany, that  a  more  dangerous  business  was 
being  carried  on  without  notice  to  them,  and 
that  gasoline  was  brought  into  the  premises 
for  use  in  a  gasoline  stove  without  the 
knowledge  or  consent  of  the  company. — Suth- 
erland, J-,  held,  in  favour  of  defendants,  and 
dismissed  plaintiff's  action  with  costs.  Mor- 
ton V.  Anglo-Am.  Ins,  Co.  (1910),  17  O.  W. 
R.  396,  2  O.  W.  N.  237. 

Sale  of  inaiired  property  —  Insurable 
interest  —  Statutory  conditions  —  Change 
material  to  risk.];— Action  on  a  fire  insurance 
policy.  Plaintiff  T.  agreed  to  sell  to  plain- 
tiff D. : — Held,  that  on  D.  going  into  posses- 
sion, T.  had  no  insurable  interest,  and  can- 
not recover.  D.  cannot  recover  because  the 
insurance  company's  consent  to  the  transfer 
has  not  been  obtained.  It  made  no  difference 
that  D.  had  tried  to  get  the  local  agent  to 
consent,  but  did  not  owing  to  the  latter's 
absence  from  his  office.  Trotter  and  Doug- 
las y.  Calgary  Fire  Insurance  Co.  (Alta.). 
10  W.  L.  R.  267. 

Reversed  (1910).  12  W.  L.  R.  672. 
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Speeillo  Koods  —  SuhsUtuted  good*  — 
ConBiruction  of  poUcy  —  Termination  of  ifi- 
$urance  —  Notice  —  Reineuranoe  —  Breach 
of  warranty  —  Limitation  of  actions  — 
Statutory  condition  —  Unjutt  and  unreason^ 
ahle  Wiriation.]  —  The  policy  of  plaintiffs 
bears  date  24th  February,  18d9,  and  was  for 
a  term  of  one  year.  The  property  insured 
was  described  in  it  as  *'  120  sacks  of  green 
coffee  while  stored  in  the  S-storey  patent 
roofed  building  occupied  by  the  assured  situ- 
ate 37  and  ^  Dalhousie  street.  Brantford, 
Ontario."  The  policy  was,  in  pursuance  of 
one  of  its  terms,  renewed  in  each  of  the 
years  1900,  1901.  and  1902.  The  loss  was 
made  payable  to  the  Bank  of  British  North 
America.  The  business  of  the  Snow  Drift  Oo. 
was  that  of  dealers  in  coffees,  spices,  ex- 
tracts, and  other  articles.  They  carried  in- 
surance on  their  general  stock  for  a  consid- 
erable amount,  besides  the  policy  on  the  green 
coffee.  The  reason  for  effecting  the  insur- 
ance of  4th  February,  1899,  on  the  green 
coffee,  was  that  the  Snow  Drift  Go.  had  ex- 
ceeded their  line  of  credit  with  their  bankers, 
the  Bank  of  British  North  America*  who  re- 
quired security,  and  the  means  adopted  to 
give  the  security  was  the  effecting  of  this 
insurance,  and  providing  by  the  policy  that 
the  loss  should  be  payable  to  the  bank.  A 
fire  occurred  on  18th  September,  1902,  which 
resolted  in  the  total  destruction  of  the  whole 
of  the  company's  stock  in  trade,  including 
the  green  coffee.  .  .  .  The  loss  on  it  was 
$1321  at  the  lowest ;  ...  it  is  more  likely 
that  the  loss  exceeded  $2,000: — Held,  such 
insurance  was  not  for  the  specific  120  bags 
of  green  coffee,  but  for  any  120  similar  bags 
of  green  coffee.  The  assured  had  on  10th 
September,  1902,  written  to  the  agents  at 
Brantford  of  plaintiffs  in  the  following 
terms:  "In  reference  to  policy  2958,  in 
amount  $2,000,  held  by  the  Bank  of  British 
North  America,  on  120  bags  of  coffee,  we 
wish  to  cancel  this  policy  and  have  you  give 
as  a  new  one  for  $1,000,  as  there  are  now 
only  60  bags  of  coffee  in  stock.'* — BM,  the 
letter  was  not  such  a  written  notice  as  the 
condition  relied  on  refers  to.  It  was  only  an 
intimation  of  the  intention  of  the  assured  to 
terminate  the  insurance  if  and  when  there 
was  substituted  for  it  a  new  policy  for 
$1,000;  to  that  plaintiffs  never  agreed,  and 
it  was  never  done.  ...  It  was  contended 
lastly  that,  as  the  action  was  not  begun  until 
more  than  six  months  after  the  loss  oc- 
curred, it  was  barred,  and  condition  22,  as 
varied  by  the  indorsement  on  defendants' 
policy,  was  relied  on  in  support  of  that  con- 
tention.— Held,  the  variation  of  the  statutory 
condition  22  which  defendants  attempted  to 
impose  upon  the  assured,  by  reducing  the 
time  allowed  for  bringing  an  action  from 
one  year  to  six  months,  to  be  both  unjust 
and  unreasonable.  Merchantt'  Fire  Ine. 
Co.  V.  Equity  Fire  Ins.  Co.,  5  O.  W.  R.  27, 
9  O.  L.  R.  241. 

"Sportins  lionse"  —  Illegal  contract  — 
PuhUo  policy — Increase  in  rate — Division  of 
profits  of  immoral  tusiness  —  Absence  of 
knotDledge  hy  assured  of  increase  in  rate  — 
Erection  of  huUdinps  near  insured  property 
— Statutory  condition  9 — Ahsenoe  of  notice 
— Change  contemplated  tohen  insurance  ef- 
fected— Assignment  of  interest  in  policy — 
Payee  of  loss — Right  of  assignee  to  maintain 
action — Trust — Addition  of  assured  as  plaii^ 


tiff — Limitation  clause  in  poUcy.} — ^A  poUc 
of  fire  insurance  was  issued  by  the  defei 
dants  to  H.  in  respect  of  a  house  owned  t 
her,  described  in  the  policy  as  a  "sportii 
house,"  and  as  situate  "  detached  from  otb 
buildings  100  feet"  The  local  agent  of  tl 
defendants  who  obtained  the  risk  said  tlu 
he  knew  that  other  houses  would  be  erecU 
within  this  distance,  and  charged  a  rate  i 
meet  these  anticipated  changes  in  conditioni 
— Heldf  per  Macdonald,  G.J.A.,  and  Gall 
her,  J.A.,  that,  although,  subsequently  to  tl 
policy,  buildings  were  erected  within  1( 
feet,  and  the  assured  did  not  notify  the  coi 
pany  thereof  in  writing,  the  policy  was  n^ 
on  that  account  void  under  statutory  coi 
dition  S,  as  the  change  was  contemplated  I 
the  defendants'  agent  and  he  charged  tl 
higher  rate  on  that  account. — Held,  also,  p^ 
Macdonald  G.J.A.,  and  Galliher,  J.A.,  foUoi 
ing  Clarh  v.  Hagar,  22  S.  G.  R.  570,  that  tl 
contract  of  insurance  was  not  void  as  ooi 
trary  to  public  policy;  and,  although  it  a] 
peaked  from  the  evidence  that  a  higher  ra 
is  charged  by  insurance  companies  upon  risl 
in  respect  of  houses  of  the  character  describe 
and  it  might  be  said  that  the  contract  wi 
tantamount  to  a  division  of  profits  of  tl 
immoral  business,  this  could  not  avail  the  d 
fendants,  as  it  did  not  appear  that  EL  wi 
aware  that  she  was  being  charged  a  high* 
rate. — ^The  policy  was  made  out  in  favour  < 
H.,  with  loss,  if  any,  payable  to  W.,  a  liei 
holder,  as  his  interest  might  appear,  and  V 
assigned  to  the  plaintiff  company. — Held,  p< 
Macdonald,  CJJL,  and  Oalliher,  Jj^.,  thi 
the  plaintiffs  were  entitled  to  maintain  tl 
action. — Per  Irving,  J.A.,  that  the  plaintil 
were  entitled  to  maintain  the  action  li 
virtue  of  the  trust  created  in  W.'s  favou 
by  the  request  of  H.  and  the  assent  of  ti 
defendants  to  hold  the  moneys  payable  in  r 
spect  of  loss  (if  any)  for  the  benefit  of  W 
but,  following  Pearce  v.  Brooks,  L.  R.  1  B 
213,  and  Cowan  v.  Melboum.  Ij.  R^  2  B; 
290,  that  the  contract  was  an  illegal  on 
and  the  plaintiffs  could  not  succeed. — Pi 
Martin,  jiA.,  that  the  contract  was  not  vol 
as  contrary  to  public  policy;  but  that  tl 
plaintiff  company  were  not  entitled  to  si 
by  virtue  of  a  contract  or  trust  or  otherwist 
and  that  the  addition  of  H.  as  a  party  plaii 
tiff  at  the  trial  did  not  help  the  case,  t 
her  right  had  then  become  barred  by  statutoi 
condition  12,  owing  to  the  lapse  of  tweli 
months  since  the  time  she  could  have  brougl 
an  action.  Trites  Wood  Co,  v.  Weirfe; 
Assce,  Co.  (1910),  15  W.  li.  R.  476,  B.  C  1 

9ta&dinK  thskher—Property.'l — ^llie  d 
fendants,  an  insurance  company,  incorpo 
a  ted  under  the  laws  of  Ontario,  insured  tl 
plaintiffs,  a  railway  company,  having 
branch  line  in  the  State  of  Maine,  the  poli< 
stating  the  insurance  to  be  "  against  loss  < 
damage  by  fire  .  .  on  property  as  followi 
On  all  claims  for  loss  or  damage  caused  I 
locomotives  to  property  located  in  the  Sta 
of  Maine  not  including  that  of  the  assured 
By  the  statute  law  of  Maine,  when  *'pro] 
erty"  is  injured  by  fire  communicated  by 
locomotive  engine,  the  railway  company 
made  responsible,  and  it  is  declared  to  hai 
an  insurable  interest  in  the  property  aloi 
its  line  for  which  it  is  responsible: — Hel 
that  the  policy  was  a  valid  policy  of  fii 
insurance,  but  did  not,  under  the  insuraD< 
company's  statutory  powers,  cover  standin 
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alons  the  defendants*  line  of  road; 

thtt  tbe  policy  was  not  therefore  inelfectiye, 
and  the  pUintiffs  were  not  entitled  to  recover 
back  the  premiums,  for  there  was  abnndance 
of  other  property  covered  by  the  policy  in 
which  the  plainnffs  had  an  insurable  inter- 
est-Judgment of  Glnte,  J.,  0  O.  L.  R.  493, 
5  0.  W.  R.  496.  aflfirmed.  Can.  Pao.  Bw. 
Co.  T.  Ottawa  Fire  Ins,  Co.,  11  O.  L.  R. 
465^  7  O.  W.  R.  353. 

Stetatory  eondition— OMolHie  "stored 
or  kept "  in  insured  huildinp.'l — A  statutory 
eonditioii  applicable  to  fire  insurance  in  On- 
tiiio  provided  that  the  insurance  company 
ibould  not  be  liable  for  lose  or  damage  oc- 
curring while  gasoline  was  "  stored  or  kept " 
hi  the  insured  building. — The  appellant  in- 
ioRd  a  building  used  by  him  as  a  drug  store 
sad  furniture  shop.  He  liad  an  assistant, 
a  qualified  chemist,  who  used  the  upper  part 
of  the  building  as  a  dwelling  house.  This  as- 
BStsnt  had  a  gasoline  stove  which  he  had 
OMd  occasionally  for  domestic  purposes  and 
kter  on  he  brought  it  down  to  the  shop  and 
used  it  in  making  syrups,  and  while  doing  so 
the  building  took  fire  and  was  burnt  down. 
The  only  gasoline  in  the  building  was  the 
mall  quantity  which  was  in  the  stove: — 
BHij  that  the  expression  in  the  statutory 
oondltioii  as  to  gasoline  being  "stored  or 
kept"  imported  the  notion  of  warehousing 
or  depositing  for  safe  custody  or  keeping 
guoline  in  stock  for  trade  purposes,  and 
did  not  apply  to  the  small  quantity  which 
vaa  in  the  stove  for  consumption  and,  con- 
sequently, that  there  had  been  no  breach  of 
the  condition,  and  that  the  appellant  was  en- 
titled to  recover  from  the  insurance  com- 
psnj. — Decision  of  Supreme  Gourt  of  Can- 
ada, il  Can.  S.  O.  R.  491.  reversed  by  P. 
C.  Thompson  v.  Eouity  Fire  Ins,  Co.  d 
Bank  (1910),  30  C.  L.  T.  807. 


Statvtorv  oomditlow— B.  &.  O.  (i897), 
c  t09,  t.  i£8,  «.-#.  10  if) — Gasoline  stored 
or  HpL^  —  The  Ont  Ins.  Act.  R.  S.  O. 
<]397),  c  203,  s.  168»  s.-s.  10  (/),  provides 
that  an  insurance  company  is  not  liable  for 
Vmb  occurring  while  gasoline  inter  aUa  is 
stated  or  kept  in  tlie  building  insured  •  •  . 
obIsk  permission  is  given  in  writing  by 
the  company. — ^T.  affected  Insurance  on  a 
building  used  as  a  drug  and  furniture  shop, 
havinc  in  his  employ  a  qualified  chemist  who 
oeeopred  rooms  in  the  upper  part  as  tenant. 
The  derk  had  a  gasoline  stove  which  he 
Dsed  occasi<mal]y  for  domestic  purposes  and 
latCT  on  he  brought  it  down  to  the  shop  and 
ised  it  in  making  syrups,  and  while  doing 
■0  the  building  took  fire  and  was  totally  de- 
stioyed. — ^Privy  Council  heldt  tliat  this  was 
not  a  keeping  of  gasoline  on  the  insured 
premises  within  the  meaning  of  the  statu- 
tory condition,  and  the  insurance  companies 
were  liable  for  the  loss. — Judgment  of  Su- 
preme Court  of  Canada  reversed;  judgment 
of  Court  of  Appeal  for  Ontario  and  Hon. 
Ifr.  Jostke  Riddell,  at  trial,  restored.  Thomp- 
sen  T.  Bqmtp  Fire  Ins.  Co,,  C.  R.,  [1910] 
A.  C.  151,  80  L.  J.  P  C.  13,  [1910]  A.  C. 
982,  108  U  T.  R.  153.  26  T.  L.  R.  616. 

WtnirnVmrj  oMiditloiia  —  Variation  — 
Approisemeni  in  place  of  arlntration — Con- 
difion  yo,  le^R.  8.  O.  1897  e.  20S^Action 
-^tap  of  proceedings.} — In  a  policy  of  fire 


insurance  it  was  provided,  by  way  of  varia- 
tion of  statutory  condition  No.  16,  providing 
for  reference  under  the  Arbitration  Act  in 
case  of  differences,  that  if  any  difference  arose 
as  to  the  .value  of  the  property  insured,  of 
the  property  saved,  or  the  amount  of  the 
damages  or  loss,  the  same  should  be  sub- 
mitted to  and  ascertained  by  appraisers,  one 
to  be  appointed  by  the  assured  and  one  by 
the  company,  who  were  to  select  an  umpire, 
and  that  the  assured  and  the  company  should 
pay  the  appraisers  respectively  selected  by 
each  of  them,  and  that  each  should  pay  one- 
half  of  the  expenses  of  the  umpire: — Held, 
that  the  variation  was  not  binding  upon  the 
assured,  not  being  *'jast  and  reasonable  to 
be  exacted  by  the  company,"  inasmuch  as  it 
was  more  stringent  and  onerous  than  the 
statutory  condition;  both  because  (1)  the 
plaintiff  would  be  bound  by  the  findings  of  the 
majority  of  the  appraisers  as  the  result  of 
their  own  personal  opinions  only,  and  would 
be  deprived  from  examining  witnesses  on 
oath  touching  the  amount  of  his  loss;  and 
because  (2)  it  imposed  upon  the  insured  the 
payment  of  certain  of  the  expenses  in  any 
event,  whereas  the  statutory  condition  pro- 
vides that,  where  the  full  amount  of  the 
claim  is  awarded,  costs  shall  follow  the  event, 
and  in  other  cases  be  in  the  discretion  of  tiie 
arbitrators;  and  a  motion  to  stay  the  pro- 
ceedings in  an  action  brought  upon  the 
I>oliey  until  after  the  appraisal  required  by 
the  variation,  was  refused. — Semhle,  that  if 
the  language  of  the  variation  was  to  deprive 
the  insured  of  the  benefit  of  the  provisions 
of  the  Arbitration  Act,  which  the  statutory 
condition  expressly  made  applicable  to  the 
reference,  it  would  be  manifstly  unjust,  as 
more  stringent  and  onerous  than  the  latter. 
Cole  V.  London  Mutual  Fire  Ins.  Co.,  15 
O.  L.  R.  619,  10  O.  W.  R.  930. 

Snblettiiifi:  of  premises  —  Change  in 
nature  of  risk  -«-  Absence  of  notice  or  know- 
ledge by  landlord  —  Srd  Statutory  condi- 
tion —  Control  of  landlord  —  Omission  to 
notify  insurers,] — ^After  the  owner  of  dwell- 
ing-house property  had  effected  an  insurance 
thereon,  he  leased  the  premises  to  a  tenant, 
who,  without  the  owner's  knowledge,  changed 
the  occupation  thereof,  by  bringing  in  a 
stock  of  goods,  which  he  sold  to  pedlars: — 
Held,  that  the  owner  was  not  affected  by  the 
third  statutory  condition,  R.  S.  O.  1897,  c 
203,  8.  168  (3),  which  requires  notice  of  any 
change  material  to  the  risk  within  the  con- 
trol or  knowledge  of  the  insured,  to  be  given 
to  the  company,  for,  being  under  lease,  the 
premises  were  not  under  the  owner's  control, 
while  the  change  in  the  occupation  was  with- 
out his  knowledge,  and  the  fact  that  the 
change  was  made  by  the  tenant  after  the 
making  of  the  policy  was  immaterial.  Lon- 
don d  Western  Trusts  Co.  y.  Can.  Fire  Ins. 
Co.,  8  O.  W.  R.  273,  872,  13  O.  L.  R.  540. 

Subsequent  lasiirAiioe  —  Notice  — 
Mortgagee,] — ^A  policy  of  insurance  on  a 
mortgaged  property  contained  a  condition 
that  the  insured  should  give  notice  of  any 
other  insurance  already  made,  or  which 
should  afterwards  be  made  elsewhere  on  the 
same  property,  whether  valid  or  not  valid, 
and  whether  concurrent  or  otherwise,  so 
that  a  memorandum  of  such  insurance  might 
be  indorsed  on  the  policy.  The  mortgagee, 
without  such  notice  or  indorsement,  effected 
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another  insurance  with  another  company  in 
the  name  of  the  plaintiff's  wife,  with  the 
loss,  if  any,  payable  to  himself  as  his  in- 
terest might  appear: — HeM,  that  the  mort- 
gagee's insurance,  without  the  notice  and  in- 
dorsement, voided  the  plaintiff's  insurance. 
Perry  v.  Liverpool  d  London  d  Olohe  /iw. 
Co.,  34  N.  B.  R  380. 

Truuifer  of  poliey  —  Defect,]  —  The 
transfer  of  a  policy  of  fire  insurance  to  a 
mortgage  creditor  of  the  insured,  as  security 
for  the  debt  of  the  latter,  has  no  retroactive 
effect,  and  does  not  protect  the  transferee 
against  defects  and  nullities  in  the  policy  ex- 
isting prior  to  its  transfer  to  and  acceptance 
by  him.  So,  where  the  insured  had  no  valid 
title  to  the  property  insured,  the  transferee 
cannot  recover. — 2.  The  acceptance  by  the 
insurance  company  of  a  transfer  of  fire  in- 
surance, validates  the  transfer  as  a  transfer, 
but  does  not  create  a  new  contract  of  insur- 
ance with  the  transferee.  Stanttead  and  8her- 
hrooke  Mutual  Fire  Ins.  Co,  v.  Oooley,  9 
Que.  Q.  B.  324. 


Variatloiu  Im  atatutory  eondittoi 

Printinff  of  —  Conepicuous  type  —  Complir 
ance  toith  statute — Existence  of  incumbrance 
— Failure  to  disclose  —  Materiality  —  Un- 
just and  unreasonable  variation  —  Altera- 
tion  in  risk  —  Notice  to  local  agent — Farta- 
tion  requiring  notice  to  company  —  Just  and 
reasonable  variation  —  Policy  avoided,]  — 
Indorsed  upon  a  policy  were  the  statutory 
conditions,  with  certain  variations  printed 
below  in  red  ink.  One  of  the  variations  was 
as  follows :  "  Any  incumbrance  by  way  of 
mortgage  .  .  .  shall  be  deemed  '  material 
to  be  made  known  to  the  company/  within 
the  provisions  of  the  first  statutory  condi- 
tion :" — Held,  defendant  company  had  failed 
to  make  out  their  defence  on  this  branch  of 
the  case.  By  another  variation  it  was  pro- 
vided that  "  the  words  '  or  its  local  agent ' 
in  the  3rd  statutory  condition  are  struck 
out,  and  whenever  the  words  'agent*  or 
'authorised  agent'  occur  elsewhere  in  the 
said  statutory  conditions,  such  agent  or  auth- 
orised agent  shall  be  held  to  mean  the  com- 
pany's secretary  only." — Held^  this  to  be  a 
just  and  reasonable  variation.  The  particu- 
lar company  had  between  400  and  500  local 
agents  in  all. — Held,  when  a  company  had 
their  head  office  in  the  province,  and  had  no 
general  agents  away  from  their  head  office, 
but  local  agents  having  limited  duties  to 
perform,  it  is  not  unjust  or  unreasonable  in 
their  stipulating  that  notice  of  an  important 
change  in  the  character  of  the  risk  should  be 
communicated  to  their  head  office,  particu- 
larly as  the  23rd  statutory  condition  permits 
it  to  be  given  by  the  sending  of  a  registered 
letter  to  the  head  office  of  the  company,  and 
the  address  for  the  purpose  is  printed  on 
the  back  of  the  policy.  The  plaintiff  made 
a  material  alteration  in  the  risk  by  substi- 
tuting steam  for  water  power;  that  she  did 
not  give  notice  in  writing  to  defendants ;  and 
she  could  not  recover  upon  this  policy. 
Lount  v.  London  Mutual  Fire  Ins.  Co.,  5 
O.  W.  R.  344,  6  O.  W.  R,  84,  9  O.  L.  R. 
549.  69. 


V«rbal  eontraot  of  InanrAiioo  —  /• 

it  valid  in  Quebec  f — Promissory  note — Oiven 
in   payment   for   premium — Dishonoured   at 


maturity — Loss   by  fire — No  policy  ever 
sued  —  Action  to  recover.] — The  Montr 
Assurance  Company  was  incorporated  by  i 
Canadian   Ordinance,  4th   Vict   c.  37,  a 
the  Statute,  6th  Vict.  c.  22.     By  section 
of  the  latter  statute,  it  was  provided    tl 
all  policies  of  insurance  should  be  subscril 
by  three  directors,  countersigned  by  the  s 
retary  and  manager,  and  under  the  seal 
the  corporation.     By  a  by-law  of  the  oo 
pany,  made  in  conformity  with  the  pow 
conferred  by  the  Ordinance  and  Statute, 
resolution  to  the  same  effect  was  passed, 
mortgaged  a  house  in  Lower  Canada  to 
Some  time  afterwards  R.'s  representative 
ing  dissatisfied  with  the  security,  applied 
repayment  of  the  mortgage  money,  when 
agreed  to  insure  the  mortgaged  premises  ii 
certain  sum  for  the  benefit  of  the  mort 
gee's  representative.     In   pursuance  of  t 
arrangement,   H.   applied    to   the    Montr 
Assurance  (Company,  through  M.,  their  nu 
ager  and  agent,  to  insure  the  premises  agai: 
fire.     H.   was  unable  to   pay  the  premii 
and  proposed  to  M.  that  the  company  shoi 
take  his  promissory  note,  payable  in  twe 
days.      This  was  agreed   to  by  M.   and 
promissory  note  given,  M.  at  the  same  ti 
promising  to  send  the  policy.     Tl&e  parti* 
lars  of  tibe  policy  were  entered  in  the  bo( 
of    the   company,    but   the    note   being   ^ 
honoured  when  due.  the  entry  was  eras 
The  policy  was  never  issued.    Shortly  aft 
wards    the    premises    were   burned    down 
Held  (reversing  the  judgment  of  the  Qw 
of  Queen's  Bench  in  Canada),  first,  that  i 
powers  of  M.  as  manager,  being  public,  mi 
be   taken   to  have  been   known   to   H., 
insurer,  and  that  the  acts  of  M.  in  the  tra 
action  were  ultra  vires  and  void*  not  bei 
within  the  scope  of  his  general  authority 
manager,   and,   therefore,   not  binding  uk 
the  Montreal  Assurance  Company.     Seco: 
that  as  such  a  contract  was  not  binding 
M.'s   principals,   it  did  not  become  bind 
upon  them  by  reason  of  its  having  been 
tered  into  through  the  medium  of  M.,  tfa 
agent,  his  powers  as  agent  being  restric 
by  the  limitation  of  the  powers  of  his  pi 
cipals.     Whether   a   verbal   contract  of 
surance  against  fire,  is  good  by  the  law 
Lower     Canada,     qweref      McCHUivray 
Montreal  Assce.  Co,  (1859),  C  R.  d  A. 
404. 

Void  poliey  —  Renewal  —  Mortgi 
clause.] — By  s.  167  of  the  Ontario  Insunu 
Act,  a  mercantile  risk  can  only  be  insui 
for  one  year  and  may  be  renewed  by  a 
newal  receipt  instead  of  a  new  policy 
Held,  reversing  the  judgment  of  the  Court 
Appeal.  3  O.  L.  R,  127,  21  C.  L.  T.  ( 
and  restoring  that  at  the  trial,  32  O.  R.  3 
21  C.  L.  T.  124,  Oirouard,  J.,  dissenting,  ti 
the  renewal  is  not  a  new  contract  of  ins 
ance.  Therefore,  where  the  original  pol 
was  void  for  non-disclosure  of  prior  ins 
ance,  the  renewal  was  likewise  a  null! 
though  the  prior  insurance  had  ceased 
exist  in  the  intervaL  Per  Oirouard,  J.,  ti 
-the  renewal  was  a  new  contract,  which  v 
avoided  by  nondisclosure  of  the  concealmj 
in  the  application  for  the  original  poli 
The  mortgage  clause  attached  to  a  policy 
insurance  against  fire,  which  provided  ti 
**  the  insurance  as  to  the  interest  only  of  i 
mortgages  therein  shall  not  be  invalidat 
by  any  act  or  neglect  of  the  mortgagor 
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owner  of  the  property  insared/'  &c..  applies 
only  to  acts  of  the  mort^^agor  after  the  policy 
comes  into  operation,  and  cannot  be  invoked 
SI  s^ainst  the  concealment  of  material  facta 
by  the  mortsagor  in  his  application  for  the 
policy. — QuiBre,  would  the  mortgage  clause 
eodtle  the  mortgagee  to  bring  an  action  in 
hit  own  name  alone  on  the  policy?  AgricuU 
twnl  Smfingg  i£  Loan  Co,  v.  Liverpool  d 
ImAw  6  Olohe  Ins.  Co.,  23  C.  L.  T.  133, 
33  R.  C  R.  94. 


Wmmmtj  Im  applieatioii  not  part 
«f  jMliay — Pmilure  to  disclose  encumbrances 
—Ckettel  mortgage,} — Action  on  a  fire  in- 
SBTsnce  policy.  Iii  this  case  it  was  held  that 
▼cfidor's  liens  were  not  material  to  the  risk. 
Nor  was  the  ^ving  of  a  chattel  mortgage 
sabwqoent  to  the  application  for  insurance 
a  disiige  materia]  to  the  risk.  Any  varia- 
doD  or  condition  added  to  the  statutory  ones 
which  is  intended  to  prevent  a  Judge  or  jury 
from  determining  the  materiality  of  any  state- 
ownt  is  not  rea^nable  or  just.  The  war- 
nnty  of  the  truth  of  the  statements  in  the 
application  was  not  made  a  part  of  the  policy. 
Fntslep  T.  Germania,  14  O.  W.  R.  18,  19 
0.  L.  K.  49. 

Waarimc  apparel  —  Household  fumi- 
tnre  —  Loss  before  policy  issued — Interim 
receipt  —  Premium  paid  —  Proofs  of  loss — 
Taloadon  —  Fzaud  —  ESvidence.  Oauthier 
Y.  C7mo»  Assoc.  Society,  4  B.  L.  R.  331. 


6.  GUABAimE. 


Ftdaltty  of  serwaat  —  Interim  receipt — 
Conditions  —  Prosecution  of  servants] — ^The 
appdlants  effected  an  insurance  with  the  re- 
vondents  for  the  fidelity  of  certain  of  the 
appellants*  employees,  amongst  whom  was 
B.  An  interim  receipt  for  the  premium  was 
(PVCB,  in  which  it  was  stated  that  it  was 
isned  "subject  to  the  conditions  of  the  com- 
pany's general  form  now  in  use  for  the  class 
of  risk."  Before  the  expiration  of  the  three 
■onths  allowed  for  the  issue  of  the  policy 
under  the  conditions  of  the  interim  receipt, 
therp  was  a  shortage  in  B.'s  accounts,  for 
iriudi  the  appellants  made  a  claim  under  the 
oontract  of  insurance.  The  respondents 
pleaded  that  by  one  of  the  conditions  of  their 
ordinary  poli<7  the  insured  was  obliged  to 
pnsecate  tlie  defitulting  employee  to  oonvic- 
tioB  with  all  diligence,  and  that,  as  this  con- 
dition had  not  been  complied  with  by  the 
•ppeUants,  they  could  not  recover:  —  Held^ 
aSnaing  the  judgment  in  16  Que.  S.  G.  78, 
that  the  conditions  of  the  respondents'  ordin- 
ary form  of  policy  for  this  class  of  risk  must 
be  inchided  nnd  read  into  the  text  and  mean- 
ing of  the  interim  receipt  The  acceptance 
of  the  receipt  in  this  form  must  be  held  to 
indicate  either  that  the  appellants  knew  what 
these  particular  conditions  were,  or  had  such 
a  knowledge  of  the  general  conditions  in  use 
1v  guarantee  companies,  that  they  were  will- 
iig  to  be  bound  by  them.  2.  It  was  not  an 
■nnaaonable  oon<&tion  that  the  employer 
ritoold,  as  a  condition  precedent,  use  all  pos- 
nbie  diligenoe  to  prosecute  the  defaulting 
oqi^yee  to  conviction.  Can,  lAfe  As9oe.  Co, 
▼.  London  Guarantee  d  Ace.  Co.,  9  Que.  Q. 
B.  83. 


7.  Hail. 

Mutual  oompany — As9essment  of  prem- 
ium notes  —  Discount  for  prompt  payment.] 
— ^Action  to  recover  the  amount  of  an  assess- 
ment on  a  premium  note  given  by  the  defend- 
ant for  an  insurance  against  loss  by  hail. 
Section  35  of  the  Mutual  Hail  Insurance  Act, 
R.  S.  M.  c.  106,  under  which  the  plaintiffs 
were  incorporated,  provides  that  the  assess- 
ments upon  premium  notes  or  undertakings 
shall  always  be  in  proportion  to  the  amounts 
of  such  notes  or  undertakings.  In  making 
the  assessment  of  five  per  cent,  upon  the 
amount  of  each  policy,  the  directors  added  a 
proviso  that  all  members  and  policy-holders 
who  should  pay  the  full  amount  of  the  as- 
sessment on  or  before  the  1st  November.  1899, 
should  be  entitled  to  and  should  receive  a 
discount  of  25  per  cent,  upon  the  amount  of 
such  assessment: — Held,  that  the  plaintiif 
had  no  power  to  allow  a  discount  for,  or  to 
impose  penalties  for  default  in,  prompt  pay- 
ment, and  being  a  mutual  company,  the  direc- 
tors must  strictly  observe  the  requirements 
of  the  Act  and  preserve  equality  amongst  the 
members  in  assessing  them;  and  that  the 
effect  of  the  resolution  was  really  to  assess 
75  per  cent,  of  five  per  cent,  upon  those  who 
should  pay  before  a  certain  date  and  the  full 
five  per  cent,  upon  all  others,  and  that  the 
assessment  was  therefore  void  under  s.  35  of 
the  Act.  Manitoba  Farmers*  Mutual  Hail 
Ins.  Act  V.  Lindsay,  21  C.  L.  T.  60.  13  Man. 
L.  R.  352. 


Mutual  •ompaay — Assessment  of  prem- 
ium notes  —  Withdrawal  from  membership 
— Presumption  of  continuance  of  policy — Im- 
possibility of  performance  of  condition.]  — 
In  an  action  by  a  company  incorporated  un- 
der the  Mutual  Hail  Insurance  Act.  R.  S.  M. 
c.  106.  to  recover  the  amount  of  an  assess- 
ment imposed  by  resolution  of  the  directors 
upon  one  of  its  members  for  the  second  crop 
season  after  the  issue  of  the  policy,  it  is  im- 
cumbent  on  the  company  to  shew  that  by  the 
terms  of  the  policy  the  person  called  on  to 
pay  the  assessment  is  still  a  member  of  the 
company,  and  if  no  evidence  is  given  to  shew 
what  the  terms  of  the  policy  were  in  regard 
to  the  period  covered  by  it  the  action  should 
be  dismissed.  If  a  member  of  such  a  com- 
pany is  entitled  to  withdraw  from  member- 
ship upon  certain  conditions,  including  the 
surrender  of  the  policy  issued  to  him,  he  can- 
not exercise  such  right  without  surrendering 
the  policy,  although  the  loss  of  it  has  ren- 
dered it  Impossible  for  him  to  perform -that 
condition.  Crookewitt  v.  Fletcher,  1  H.  & 
N.  893.  and  Cutter  v,  Powell,  6  T  R.  320, 
followed.  Manitoba  Farmers*  Mutual  Hail 
Ins.  Co.  V.  Fisher,  22  0.  L.  T.  303,  14  Man. 
L.  R.  157. 


8.   LiFB. 

Aetlon  for  premium — Plea  that  policy 
not  in  accordance  with  application — Reply — 
WUUngness  to  change.] — In  an  action  by  a 
life  insurance  company  for  a  premium,  where 
the  defendant  pleads  that  the  policy  did  not 
comply  with  his  application,  the  company 
may,  in  reply,  allege  that  the  policy  was  a 
substantial  compliance  with  the  application, 
but  they  cannot  declare  and  pray  ade  of  their 
willingness  to  effect  any  change  that  may  be 
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required  to  have  the  policy  conform  with  the 
application.  Mutual  Life  Ine,  Co.  y.  MoOool, 
6  Que.  P.  R.  87. 


Aetion  for  retnrm  of  fli«t  promii 

— PoUcy  not  according  to  application — Re 
turn  of  policy — Wife,  the  beneficiary,  not 
joining  in  returns-Conditions — Not  to  en- 
gage  in  military  or  naval  service — Limitation 
of  action — AUotoing  company  60  daye  for 
payment — Bmplanation  of  policy  —  **  Yearly 
for  the  foUoioing  H  yeareJ'] — ^DiTisional 
Court  held,  that  an  action  to  recoyer  the 
premium  paid  on  an  application  for  a  policy  is 
maintainable,  if  defendant  refuses  the  policy 
on  the  grounds  that  it  does  not  comply  with 
the  terms  agreed  to  by  the  company^s  agent, 
and  plaintiff  need  not  sue  for  reformation  of 
the  policy. — That  if  plaintiff  never  applied 
for  the  policy,  which  defendants  assumed  to 
issue,  and  did  not  accept,  nor  agree  to  accept, 
his  wife  would  have  no  interest  in  it,  and 
need  not  join  in  the  return  or  attempted 
surrender  of  the  policy. — La  Marohe  y.  N,  Y. 
Life  Ine,  Co.  (1899),  125  Gal.  488,  foUowed. 
— That  a  condition  that  applicant  shall  pay 
|50  additional  premium  on  each  $1,000  of 
insurance  on  engaging  in  military  or  naval 
service  in  time  of  war,  was  reasonable,  when 
contained  in  the  application. — ^That  a  con- 
dition Uiat  all  claims  under  a  policy  should 
be  void  after  the  expiration  of  one  year  from 
date  of  death  of  insured,  unless  enforced  by 
suit  or  action  commenced  before  the  expira- 
tion of  said  year,  is  valid  under  R.  S.  O. 
(1887).  c.  208,  s.  148  (2).-— That  a  condi- 
tion allowing  the  company  60  days  for  pay- 
ment after  receipt  of  proof  of  death,  was 
covered  by  R.  S.  O.  (1887),  c.  203,  s.  80,  and 
that  payments  thereafter  to  be  made  **  yearly 
for  the  following  14  years,"  fairly  means 
yearly  from  the  time  provided  by  law  for 
payments  of  the  first  instalment. — That  an 
explanation  to  assured  that  |2,981  was  re- 
quired for  the  policy  to  be  deemed  to  have 
matured  as  an  endowment,  was  fairly  cov- 
ered in  the  policy  by  a  foot  note  stating 
the  commuted  value  of  the  policy  to  be  $2,881, 
which  beneficiary  had  the  option  of  demand- 
ing in  cash.  OiU  v.  Great  West  Life  Assce. 
Co.  (1811),  18  O.  W.  R.  733.  2  O.  W.  N. 
777,   O.   L.   R. 

Action  on  poUoy  —  Cofidition  as  to 
award  —  Application  to  stay  proceedings.} 
— In  an  action  on  a  policy  on  which  was  in- 
dorsed a  condition  that,  in  case  any  question 
should  arise,  "  it  is  a  condition  of  this  policy 
which  the  assured  by  the  acceptance  thereof 
agrees  to  abide  by,  every  such  difference  shall 
be  referred  to  the  arbitration  and  decision 
of  a  neutral  person  and  the  decision  of  the 
arbitrator  shall  be  final  and  binding  on  all 
parties,  and  shall  be  conclusive  evidence  of 
the  amount  payable  and  it  is  hereby  expressly 
stipulated  and  declared  that  the  obtaining  of 
an  award  by  such  arbitrator  shall  be  a  con- 
dition precedent  to  the  liability  or  obligation 
of  the  corporation  to  pay  or  satisfy  any 
claim  under  this  policy,"  etc.  *'  Provided  also 
that  compliance  with  the  stipulations  endorsed 
hereon  is  a  condition  precedent  to  the  right  to 
recover  on  this  policy,"  etc.: — Held,  that  no 
action  lay,  nor  did  the  amount  payable  under 
the  policy  become  due,  until  the  determina- 
tion of  the  arbitrator  to  be  appointed  under 
the  agreement  to  refer  contained  in  the  con- 
dition; that  the  plaintiff  could  not  claim  un- 


der the  policy  without  assenting  to  its  tei 
and  that  the  condition  was  not  in  oob 
vention  of  s.  80  of  R.  S.  O.  c.  208.  8pui 
y.  LaCloche,  [1802]  A.  C.  446b  foUo^ 
'Nolan  y.  Ocean  Ace.  d  Quarantee  Cor., 
C.  L.  T.  187,  5  O.  L.  R.  544,  1  O.  W.  R 
2  O.  W.  R.  88.  272. 

Aetion  to  eaneel  poliey  —  Mati 
misstatements — Refusals  by  other  oomps 
to  insure  —  Intemperate  habits  —  App 
tion  filled  in  by  agent  and  not  read  by  a] 
cant.  Lamothe  y.  North  American  Life  Ai 
Co.,  2  B.  L.  R.  063. 

Afont    —   Promissory    note    payable 
agent.] — ^A  sub-agent  of  the  defendants 
receiving  an  application  for  insurance  i 
a  promissory  note  in  payment  of  the 
premium.     The   policy    never   issued, 
agent  sold  the  note  to  the  plaintiff, 
maker  being  sued  claimed  indemni^  aga 
the   defendants    the    insurance  company 
Held^  the  latter  were  not  liable.     Beau* 
y.  Charruan,  5  B.  L.  R.  578.  4  B  L.  R. 


sent  with  wife — Change  of  h 
ficiafies — Dispute  as  to  their  rights  — 
traneous  influence — Suspicious  ctrcumsta 
— Onus  on  defendants  —  Judge^s  oondm 
taken  on  appeal.] — FlalntJffti  claimed  2^ 
certain  insurance  moneys  paid  into  Court 
I.   O.    F.   on   an   endowment   certificate 
S3,000.      The    original    Insurance    was 
$1,000,  which  certmcate  was  surrendered 
a   new   certificate   for  $3,000   issued, 
beneficiaries   named   therein   were   plain 
and  defendant  in  equal  shares.     The  cei 
cate  continued  in  force  until  the  death  of 
insured.  —  Divisional  Court,  affirming 
judgment  of  Biiddleton,  J.,  set  aside  a  di 
of  beneficiaries  under  a  life  instirance  pd 
the  transaction  being  considered  a  most 
righteous  one. — ^Also  held,  that  an  agrees 
without    consideration    could    not    be   g 
effect  to  owing  to  the  wording  of  1  S 
VII.  c  21,  8.  2,  8.-8.  (5),  (6).  which  amei 
47  Vict,  c  20,  8.  151,  8.-S.  3,  and  s.  16( 
8.-8.  2,  as  effected  by  1  Bdw.   VII.  c. 
s.  2,  S.-S.  4,  which  amended  47  Vict  c. 
s.  151,  s.-e.  4,  and  s.  160,  s.-s.  5,  which  i 
to  the  clauses  a  retroactive  effect  and  so 
ered  the  amendment    Clark  y.  Loftus  (18 
18  O.  W.  R.  606,  2  O.  W.  N.  128S. 

AppUeatlon  —  Concea9ment  —  Aocm 
policy.] — M.,  in  answer  to  a  question  in 
application  for  insurance  on  his  life,  req 
ing  him  to  state  '*  the  amount  of  insan 
you  now  carry  upon  your  life,"  gave  ] 
ticulars  of  all  ordinary  life  policies, 
failed  to  disclose  the  fact  that  he  had 
accident  policies,  on  each  of  which  $1(^ 
was  payable  in  the  event  of  his  death 
accident: — Held,  that  an  accident  policy 
not  life  insurance  within  the  meaning  of 
application,  although  such  accident  po 
contains  an  undertaking  to  indenmify  the 
sured  in  case  of  death  by  accident  o 
Montreal  Coal  d  Towing  Co.  y.  MetropoV 
Life  Ins.  Co.,  24  Que.  S.  C.  388. 

Application  —  Issue  of  policy  —  D^ 
Completed  contract  —  Due  dates  of  pf 
iumsL]— The  initialling  of  an  application 
insurance  by  officers  of  an  insurance  compi 
though  indicating  acceptance  of  the  risk,  c 
not,  without  communication  of  the  fact 
the  applicant,  constitute  any  contract  v 
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If  a  policy  is  afterwards  prepared,  and 
tile  applicant  informed  that  it  is  ready  for 
Udi,  this  will  constitute  an  acceptance  of  the 
oriental  application ;  and  such  policy  may  be 
pnperiy  antedated  as  of  the  date  of  the 
application.  A  provision  in  the  application 
and  poli^  that  the  insurance  shall  not  be 
binding  OQ  the  company,  or  the  policy  go  into 
eiect,  until  payment  of  the  first  premium, 
win  not  postpone  or  affect  the  due  dates  at 
which  the  respective  premiums  will  fall  due, 
to  as  to  make  them  different  from  those  men- 
tioiied  in  the  policy.  Arm»trong  y.  Provi- 
ittii  SmvmgM  lAfe  A»ce.  fifoc,  22  C.  L.  T. 
1^  2  0.  L.  B.  771. 

AypUoattem — Withdrawal  hefare  accept- 
SM0  —  Eetwm  of  premium — Ocntract — In- 
Unm  receipt.] — ^Appeal  by  defendants  from 
Mfment  of  Ooonty  Court  of  Wentworth  in 
finoor  of  plaintiff  in  an  action  for  the  return 
of  a  life  insurance  premium  paid  by  plaintiff 
to  defendanti.  On  19th  May,  1901  plaintiff 
flgned  a  written  application  tO'  defendants 
for  an  insurance  on  his  life  of  $10,000,  and 
•a  the  same  day  paid  to  the  local  agent  of 
MendantB  $51.90  and  gave  him  his  (plain- 
tiUPs)  promissory  note  for  $900,  the  two  sums 
Bakuig  up  the  amount  of  the  first  annual 
preniiun,  for  which  he  received  the  company's 
BBceipt  in  fnll,  stating :  **  The  insurance  will 
he  in  force  from  the  date  of  approval  of  the 
apptieation  by  the  medical  director.  In  case 
the  policy  should  not  be  issued,  the  money 
win  be  refunded :  provided,  a  completed  appli- 
catioa  for  such  insurance  is  made  and  sub- 
Butted  to  the  company,  at  its  home  office,  and 
that  the  applicant,  if  he  shall  not  receive  his 
policy  within  30  days  from  date  hereof,  shall 
Bsdfy  the  company.**  On  1st  June.  1904, 
aad  before  any  acceptance  by  defendants  of 
the  offer  of  plaintiff  which  was  contained  in 
the  ai^lication,  plaintiff  gave  notice  to  de- 
fendants of  the  withdrawal  of  his  application, 
aad  requested  the  return  of  the  money  he  had 
paid  and  the  promissory  note  he  had  given : 
—ffeld,  that  what  took  place  between  the 
parties  amounted  merely  to  an  offer  by  plain- 
tiff to  defendants  of  the  risk  on  his  life,  on 
the  terms  mentioned  in  the  application,  and 
the  payments  by  plaintiff  of  the  sum  required 
to  pay  the  first  premium  to  be  applied  for 
that  porpoae  if  and  when  the  offer  of  plain- 
tiff dbonld  be  accepted,  and  that  defendants 
kefbre  the  application  was  withdrawn  had 
neither  accepted  the  risk  nor  bound  them- 
■elves  to  do  anything  in  consideration  of 
vhat  plaintiff  had  done.  Appeal  dismissed. 
Bniereom  t.  State  Life  Ine.  Co,,  5  O.  W. 
B.  5K.  9  O.  L.  R.  540. 


—  Anewere  of  deeeaeed  negatMng 
diiesn  Daaik  oeomrring  ehority  aftenoarde 
—EemBetp  of  anewen — Bvidenoe — DeUvery 
tf  peHem — P«fM«ni  of  fket  premium — Reeog- 
•ilioa  op  inewrere — *^ConMmmed  good  WeaXtK 
^  the  aeemred^^l — ^In  an  action  by  the  execu- 
tzix  of  a  deiewiaed  to  recover  the  amount  of  a 
policy  of  inaoranoe  upon  his  life,  it  appeared 
that  the  apidication  for  the  insurance  was 
iiied  the  13th  November,  1906;  that  the 
palicy  waa  dated  the  1st  December,  1908; 
that  die  deceued  died  on  the  13th  July,  1909, 
if  chnmic  Bright's  disease  or  nephritis ;  that, 
ia  aaawer  to  questions,  the  deceased  stated, 
ia  his  iqiplication,  that  he  was  then  and  al- 


ways had  been  in  good  health,  and,  in  the 
medical  ezaminer^s  report,  signed  by  the 
deceased,  and  dated  the  9th  December,  1908, 
that  he  had  not  nor  was  he  subject  to  Bright* s 
disease  or  to  disease  of  the  kidneys ;  and  that 
he  warranted  the  truth  of  the  answers: — 
Held,  upon  the  evidence,  that  the  deceaaed 
was  quite  honest  in  his  answers  to  the  var- 
ious questions  in  the  application  and  the  medi- 
nl  examiner's  report;  and  that  it  was  not 
established  that,  at  the  time  of  the  applica- 
tion, the  deceased  was  suffering  from  Bright* s 
disease  or  disease  of  the  kidneys. — ^The  fol- 
lowing condition  was  contained  in  the  policy : 
"This  policy  shall  not  take  effect  until  the 
same  be  delivered  and  the  first  premium  shall 
have  been  paid  thereon  during  the  lifetime  and 
continued  good  health  of  the  assured:" — 
Held,  in  the  circumstances  set  out  in  the 
judgment,  that  the  policy  was  delivered  and 
the  first  premium  virtually  paid,  and  recog- 
nised by  the  company  as  paid,  at  a  time 
when,  so  far  as  appeared,  there  was  "con- 
tinued good  health  of  the  assured."  Miner 
V.  E»oeleior  Life  Asm,  Co.  (1911),  16  W.  L. 
B.  098,        Alta.  L.  B. 

Apportionment  of  Inanranoe  noneja 

—  Revocation  hy  toill  —  Application  of  for- 
eign lato  —  Lien  for  premiums,]  —  A  con- 
tract of  life  insurance  entered  into  by  a  com- 
pany whose  head  office  is  in  Ontario,  the  pol- 
icy having  issued  from  the  head  office  and 
providing  for  payment  of  the  insurance  money 
there,  is  an  Ontario  contract,  and  must  be 
interpreted  and  carried  out  in  accordance 
with  Ontario  law,  although  the  assured  lived 
in  Manitoba  and  made  application  there  to 
a  local  agent  for  the  insurance,  but  an  as- 
signment of  or  dealing  with  the  benefits  of 
the  policy  made  by  the  assured  in  Manitoba 
will  be  governed  by  the  law  of  this  pro- 
vince relating  thereto.  The  deceased,  who 
was  a  resident  in  Manitoba,  insured  his  life 
with  a  company  whose  head  office  was  in 
Ontario,  and  by  the  policy  the  insurance 
money  was  appropriated  in  favour  of  his 
wife,  but  by  his  will  he  absolutely  revoked 
this  appropriation  and  directed  that  the 
money  should  become  part  of  his  estate  and 
should  be  paid  to  his  executor.  Section  12 
of  the  Life  Assurance,  B.  S.  M.  c.  88,  as  re- 
enacted  by  62  &  63  V.  c.  17.  permits  such 
a  revocation  and  new  disposition  of  the  insur- 
ance money,  but  the  corresponding  statutory 
provision  in  Ontario  (B.  S.  O.  1897  c.  203, 
s.  160),  forbids  it  i—Held,  that  the  law  of 
Manitoba  must  be  applied  to  the  determina- 
tion of  the  question  as  to  the  right  of  the 
assured  to  make  such  new  disposition,  and 
that  the  insurance  money  must  be  paid  to 
the  executor  as  part  of  the  deceased's  estate. 
Toronto  General  Trust  Co.  v.  SeweU,  17  O. 
B.  442,  and  Lee  v.  Adly,  17  Q.  B.  D.  309, 
followed:  —  Held,  also,  that  a  will  is  an 
instrument  in  writing  within  the  meaning 
of  the  Manitoba  statute  above  referred  to. 
The  widow  was  held  entitied  to  a  charge  in 
her  favour  for  insurance  premiums  paid  by 
her  to  keep  the  policy  in  foroe.  "Nationait 
Trust  Co,  V.  Hughes,  22  O.  L.  T.  101,  14 
Man.  L.  B.  41. 

Aasicnment  —  Insurance  moneys — Ton- 
Hne  Hie  policy — Bight  6f  assignee  to  select 
cash  surrender  value  —  Declaration  hy  iu' 
sured  in    favour  of  wife    under    Insurance 
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Act.] — On  18th  April,  1905,  defendant  as- 
signed all  his  risrht,  title,  and  interest  in  and 
to  life  insurance  policy  No.  364.467.  in  the 
New  York  Life  Insurance  Company  to  his 
solicitor,  to  whom  he  was  at  that  time  in- 
debted to  the  amount  of  (about)  $40.  The 
assignment,  though  absolute  in  form,  was  on 
the  following  conditions:  The  assignee  was 
to  apply  to  the  company  for  the  cash  value 
of  the  policy,  and,  if  the  company  consented 
to  pay  such  cash  value,  the  debt  of  the  de- 
fendant to  the  assignee  was  to  be  deducted, 
and  the  balance  paid  to  Mrs.  Marshall,  the 
wife  of  defendant.  On  30th  May,  1905, 
plaintiff  obtained  judgment  for  $75  debt  and 
|19.22  costs  against  defendant  On  the  same 
day  notice  of  the  assignment  was  given  by 
the  assignee  to  the  New  York  Life  Insurance 
Cbmpany,  and  on  the  same  day  the  assignee 
made,  in  writing,  what  purported  to  be  a 
selection  of  the  cash  value  of  the  policy. 
(hi  31st  May  plaintiff  served  an  attaching 
order  upon  the  garnishees.  On  23rd  June 
the  assignee,  the  garnishees  having  made  no 
acknowledgment  of  his  selection,  revoked  in 
writing  his  selection  of  option,  which  revo- 
cation the  garnishees  declined  to  recognise. 
On  29th  June.  1906.  defendant  made  a  de- 
claration under  the  Ontario  Insurance  Act, 
s.  159,  declaring  the  policy  and  the  money 
to  be  derived  therefrom  to  be  for  the  benefit 
of  his  wife,  subject  to  the  assignment  above 
mentioned : — Held,  1.  That  the  declaration  in 
favour  of  defendant's  wife  was  valid.  The 
judgment  of  his  late  brother  Robertson  in 
Week9  V.  Frawley  was  very  strong,  and,  al- 
though this  point  did  not  come  up  directly 
for  decision  in  that  case,  the  rest  of  the 
Court  seem  to  have  taken  no  exception  to 
his  remark.  The  wording  of  the  statute 
seems  clear  and  plain.  The  appeal  will  there- 
fore be  dismissed  with  costs.  2.  That  the 
money  was  not  attachable  There  was  no 
sum  of  money  or  debt  due  or  payable,  the 
time  having  elapsed  and  the  selection  having 
been  made  too  late.  The  assignee's  revoca- 
tion was  conununicated  to  the  garnishees  be- 
f6re  their  acceptance  of  his  selection,  and 
they  had  no  right  or  power  to  prevent  such 
revocation.  3.  That  an  assignee  holding  a 
life  assurance  policy  as  security  for  a  debt 
would  have  no  right  to  make  a  selection  oC 
the  cash  surrender  value,  thus  completely 
changing  the  character  of  the  security.  Fit' 
ken  V.  Marshall,  6  O.  W.  R.  611.  10  O.  L. 
R.  562. 

Assigiiment  of  polioy  —  Insurable  in- 
terest —  Creditor.  Decker  ▼.  CUff,  1  O.  W. 
R.  354.  419. 

AssisBment  of  polioy — Qualified  Mfi^fi- 
meni  —  Interest  of  aseignee  —  Declaratian 
dy  leffal  representativee  of  insured,] — ^An  as- 
signment of  a  policy  of  life  insurance,  with 
a  direction  that  in  the  event  of  death  the 
amount  be  paid  to  the  assignee,  as  his  in- 
terest may  appear,  is  a  qualified  assignment, 
and  costs  on  the  assignee  when  claiming  un- 
der the  policy  the  obligation  to  establish  an 
indebtedness  of  the  assured  to  him.  A  de- 
claration by  the  legal  representatives  of  the 
insured  that  they  do  not  pretend  to  have  any 
claim  under  the  policy  will  entitle  the  as- 
signee to  the  full  amount.  Duhrule  v.  Sun 
Life  Ins.  Co.,  29  Que.  S.  C.  457. 

Assigiiment  of  polioy  —  Security  for 
4ebt  —  **  Beneficiartp'  —  Insurance  Act.] — 


The  holder  of  a  policy  of  insurance  on 
own  life,  intending  to  secure  payment  • 
loan   to  him,   signed   a   document   addrc 
to  the  lenders  in  which  he  stated :  *'  For 
lateral  security  I  have  placed  aside  and 
signed  to  you  a  policy  of  insurance  in 
Standard     Life     Assurance     Company 
%2,000:"— Held,  that  the  effect  of  the  i 
ment   was   to   give   the   equitable   right 
title  to  the  policy  to  the  lenders  of  the  d» 
as   beneficiaries;    and    that    other   cred 
could  not  claim  as  against  thenu   for 
could  take  no  higher  right  than  tiie  ins 
had  at  the  time  of  his  death.     Thompsc 
MacdonneU,  8  O.  W.  R.  721.  13  O.  L.  R- 

AsstKnaent  of  poUey  by  bomoftol 
■nbjeot  to  oharco  —  Death  of  ins 
when  renewal  premium  overdue  —  Rixrl 
beneficiary  or  representative  of  insureti 
tender  during  days  of  grace — Insurance 
— Conduct  of  insurers — ^Dispensing  with 
der  —  Estoppel.  Tattersall  v.  Peoples 
Ins.  Co.,  6  O.  W.  R.  756^  11  O.  L.  R.  3S 

Bonofleiavlos  —  Designation  of — **  I 
heirs"  —  Trust — Reservation  of  powe 
revocation  —  Declaration  —  R.  S.  O. 
e.  159,  «.-«.  1— Construction  of—Preft 
heneficiaTies — Tfemt  of  *•«.] — ^Appeal  by  \ 
Arthur  Farley  from  order  of  Meredith,  • 
5  O.  W.  R.  530.  9  O.  L.  R.  517.  deds 
Mary  Lawson  Farley  entitled  to  the  pro< 
of  an  insurance  policy  in  the  friendly  bo< 
called  "The  Royal  Templars  of  Ten 
ance."  The  policy  in  question,  dated 
September,  1901,  was  upon  the  life  of 
ceased,  the  fiEither-in-law  of  Bfary  Lai 
Farley.  The  insured  had,  when  the  p 
issued,  designated  the  beneficiaries  in  1 
terms: — ^** Harold  B.  Peagam,  Charles  I 
Dinnick,  and  William  W.  Farley,  execo 
in  trust  for  legal  heirs.*'  At  that  time 
son  William  W.  Farley  was  alive,  as 
also  his  grandson  John  Arthur  Farley, 
other  descendants  of  Arthur  Farley  wen 
ing  in  September,  1901.  His  son  Wil 
predeceased  him;  his  grandson  John  Ai 
survived.  In  November.  1903,  the  ins 
executed  the  following  memorandum 
«*  Toronto,  November,  1908.  I,  Arthur 
ley,  hereby  declare  that  the  money  pa^ 
under  the  benefit  certificate  upon  my 
issued  to  me  by  the  Royal  Templars  of  T 
perance,  of  which  I  am  a  member,  sha. 
paid  to  my  daughter-in-law  Mary  La*^ 
Farley  for  her  own  use  and  benefit  Ai 
Farley."  The  question  for  determini 
was  the  efficacy  of  this  memorandum, 
appellant  contending  that  the  original 
signatlon  was  that  of  a  preferred  benefic 
within  R.  S.  O.  1897,  c.  203,  s.  1S»,  an 
such  irrevocable: — HM,  at  the  time  i 
the  insured  declared  that  the  policy  sh 
be  payable  to  his  executors  "  in  trust  fo: 
heirs,*'  his  son  William  alone  answered 
description,  so  far  as  any  person  can  be 
to  be  the  heir  of  one  living.  Had  he 
vived  the  insured  the  present  claimant,  , 
Arthur  Farley,  would  have  no  status.  Oi 
other  hand,  had  both  the  son  William 
the  grandson  John  Arthur  predeceased 
insured,  the  words  "  legal  heirs  '*  would 
described  persons  incapable  of  designatio 
**  preferred  beneficiaries."  The  proviaio 
the  Insurance  Act  referred  to  by  the  lea 
Chief  Justice,  R.  S.  O.  c.  203,  s.  2.  b.-s 
puts  the  matter  beyond  doubt.    This  sufc 
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tJoEu  adopted  in  1897,  reads  as  follows :  "  In 
insarance  of  the  person  the  phrase  'legal 
beira*  or  'lawful  heirs'  shaU  mean  and  in- 
dude  all  the  lawful  surviving  children  of  the 
asEured:  or«  where  the  assured  died  without 
kwful  sarviving  children  and  unmarried,  it 
shall  mean  those  persons  entitled  to  take  ac- 
cording to  the  Statute  of  Distribution."  Re- 
garding and  applying  s.-s.  36  and  reading  it 
with  8.-S.  35,  which  distinguishes  between 
children  and  grandchildren,  of  an  assured 
djiog  "without  lawful  surviving  children 
and  unmarried/'  with  the  consequence  that 
Ihe  phrue  "legal  heirs"  means  "those  en- 
titled to  take  under  the  Statute  of  Distribu- 
tions.'* Tlus  precludes  any  argument  that 
**  legal  heiis,"  so  interpreted,  can  be  deemed 
a  designation  of  preferred  beneficiaries  under 
s.  1S9.  The  appeal  fails  and  should  be  dis- 
missed with  costs.  Re  Farley,  6  O.  W.  R. 
7a  1  O.  L.  &  540. 


—  Acceptance  of  benefit  — 
—  Revocation  —  Marriaffe  —  JSvidence  — 
ImUmtion.] — ^A  man  who  insures  his  life,  in 
the  policy  designating  his  mother  as  benefi- 
dazy,  may  afterwards,  having  since  married, 
revoke  the  designation  by  his  will,  leaving 
tiie  proceeds  of  the  policy  to  his  wife  pro- 
vided that  the  mother  has  not  previously  ac- 
cepted die  provision. — 2.  The  facts  of  having 
the  policy  In  her  possession  and  of  her  hav- 
ing paid  the  premiums,  do  not  shew  that  the 
■oAer  has  accepted  the  provision,  for  the 
dicomstances  do  not  indicate  that  she  has 
thos  paid  for  herself,  for  her  own  benefit, 
tad  as  having  accepted  the  provision,  and 
the  eircamstancefl  did  indicate  that  the  policy 
kid  been  left  with  her  for  safe  keeping. 
Theie  should  be  shewn  on  the  part  of  the 
anther  an  act  or  a  fact  leaving  no  doubt 
u  to  the  manifestation  of  the  vnsh  of  the 
Bwther  to  accept  the  provision,  and  such  act 
tad  fact  have  not  been  shewn.  Baron  v. 
r,  IT  Que.  K.  B.  177. 


•ortifleftto  —  Letters  pro- 
bate iasned  to  plaintiif— Plaintiff  appointed 
cxecQtor  and  trustee  by  will — ^Also  guardian 
ol  inluit  <^dien  of  deceased — Satisfactory 
wnoi  4rf  Umb  filed  —  Defendants  wanted 
raardian  apwiinted  by  Surrogate  Ck>urt  — 
mheriand*  J.,  Aeld,  defendants  not  entitled 
--Judgment  for  plaintiff — ^I*laintiff  costs  out 
■f  fond — "So  coats  to  defendants.  Dicha  ▼. 
flaa  Ufa  Ina.  Oo^  14  O.  W.  R.  97a  15  O.  W. 
B.  306,  20  O.  L.  R.  369,  1  O.  W.  N.  178.  461. 
ioQowed.  Brooka  y.  CathoUe  Order  of  For- 
•<er»  (19U),  18  O.  W.  R.  897,  2  O.  W.  N. 
Til,  883. 


^  —  ChanQC  of  —  Identifying 

pttfcf  —  **  By  number  or  otkericiae  " — WiU 
—EHfvmc  ePidenee^R.  8.  O.  1897  e.  20S, 
•.  IM.] — Section  160  of  the  Ontario  Insur- 
uee  Act,  R.  S.  O.  1897  c  208,  provides  that 
the  assQied  may  vary  a  policy  previously 
Bade  so  as  to  restrict,  extend,  etc«  the  bene- 
it^  or  alter  the  apportionment,  inter  alia, 
^  a  will  identifying  the  policy  by  a  number 
or  otherwiie.  The  assured,  in  this  case,  being 
tke  hMtr  of  a  beneficiary  certificate  in  a 
fteaerolent  society  made  payable  to  his  wife, 
^  Us  will  bequeathed  "out  of  my  life  in- 
^caace  funds  the  sum  of  $200  to  my  sister," 
*ad  **  aH  the  rest,  residue,  and  remainder  of 
■y  iasnranee  fnnda    ...    to  my  daugh- 


ter:" —  Held,  that  this  did  not  sufficiently 
identify  the  beneficiary  certificate  above  men- 
tioned, nor  was  it  permissible  to  prove  by 
extrinsic  evidence  that  the  testator  must 
have  referred  to  it.  as  he  held  no  other  poli- 
cies.— Re  Cheeshorough,  30  O.  R-  639,  spe- 
cially discussed. — 8emble,  even  were  it  other- 
wise, the  widow's  claim  would  have  been 
good  to  the  extent  of  the  $200  assumed  to 
be  bequeathed  to  the  sister.  Re  Cochrane 
d  A,  O.  17.  Wm  16  O.  li.  R.  328,  11  O.  W. 
R.  966. 
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BenelLeiAry  —  Change  of  —  ReqiUHtea 
for  —  Payment  of  premium  by  insured  on 
understanding  that  policy  u>ould  enure  to 
benefit  of  new  beneficiary  —  Trusts— Costs^] 
— ^Deceased  made  his  fiancee  the  beneficiary 
in  a  life  policy.  They  disagreed  and  he  said 
he  would  make  his  mother  the  beneficiary, 
and  the  premium  was  paid  on  that  under- 
standing. No  change,  however,  was  made  in 
the  beneficiary.  The  insured  died  intestate: 
— Held,  there  is  a  resulting  trust  in  favour 
of  the  mother,  and  it  should  go  to  her  in  her 
own  right    AUen  v.  Wentgell,  7  B.  L.  R.  575. 

Benefleiary — Murder  of  assured — Liabil- 
ity of  insurers.] — ^The  fact  that  the  benefi- 
ciary of  a  policy  of  life  insurance  has  in- 
tended to  assassinate,  and  has  in  fact  assas- 
sinated, the  assured,  in  order  to  obtain  pay- 
ment of  the  amount  of  the  policy,  is  not  suffi- 
cient— at  any  rate  if  it  is  not  proved  that 
the  assured  knew  of  this  intention  when  he 
insured  his  life,  nor  that  the  beneficiary  was 
his  agent  in  effecting  sudi  insurance — to  re- 
lease the  insurer  from  the  obligation  to  pay 
the  amount  of  the  insurance  to  the  heirs  of 
the  assured;  the  benefit  stipulated  for  in 
favour  of  the  assassin  having  been  judicially 
declared  void.  Trudeau  v.  Standard  Life  Ins. 
Co,,  16  Que.  S.  C.  639. 

Affirmed  9  Que.  Q.  B  499. 

Affirmed  31  S.  C.  R.  376. 

Benefloiary  cartUloAte  —  WiU  —  Mo- 

tion  for  construction — Does  insurance  money 
pass  under  willT — Con.  Rule  9S6.] — ^Testa- 
tor held  a  beneficiary  certificate  in  Canadian 
Home  Circle,  payable  to  his  wife.  He  made 
a  will  directmg  that  real  and  personal  estate 
**  be  sold  and  converted  into  cash  and  divided 
as  follows:  one-third  of  the  same  (which 
includes  the  money  that  shall  come  from  the 
Home  Circle)  to  be  invested  for  my  present 
wife,  and  the  interest  arising  therefrom  paid 
her  during  her  lifetime,  and  after  her  death 
the  principal  to  be  equally  divided  among 
my  children  share  and  share  alike:" — Held, 
that  there  was  nothing  in  the  will  which 
operated  to  change  the  beneficiary,  and  the 
policy  was  not  affected  by  the  wiU.  In  re 
Cochrane,  16  O.  L.  R.  328.  followed.  Re 
Earl  (1910),  16  O.  W.  R.  901,  1  O.  W.  N. 
1141. 

Benefleiary  for  Talve — Change  of  bene- 
ficiary^Will—R.  8.  O.  c.  20S^  ss.  151,  160,] 
— When  a  policy  of  insurance  is  payable  to 
a  beneficiary  for  value,  not  so  named  on  the 
face  of  the  policy,  who  is  also  one  of  the 
preferred  class  of  beneficiariesi  the  assured 
cannot  by  his  will  transfer  the  benefit  of 
the  insurance  to  another  beneficiaxy  of  the 
preferred  class.  Such  a  case  is  governed  by 
8.  151.  and  does  not  fall  within  s.  160,  of 
the  Insurance  Act,  R.  S.  O.  c  203.    Judg- 
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ment  of  Meredith,  J.,  32  O.  R.  206,  20  a  L. 
T.  386,  reversed.  Booh  y.  Book,  21  C.  L.  T. 
Ill,  1  O.  L.  R.  86. 

BenelLoiAxy  for  Talve.]  —  Under  ss. 
151  and  160  of  the  Ontario  Insurance  Act, 
R.  S.  O.  c  203,  it  is  not  necessary,  in  the 
absence  of  a  requirement  therefor  on  the  face 
of  the  policy,  to  find  as  a  fact  whether  or  not 
the  beneficiary  is  one  for  value;  but,  apart 
from  this«  the  evidence  in  tEis  case  shewed 
that  the  plaintiff,  who  claimed  to  be  a  bene- 
ficiary under  such  a  policy,  had  no  claim 
whatever  thereunder.  PoiU  v.  Potts,  20  C. 
L.  T.  179.  31  O.  R.  452. 

Bemeflt  oertUloate  —  Apportionment 
among  children  —  Will.  Re  Marshall,  5  O. 
W.  R.  401  395. 

Beaeflt  •ertmeate — ^Assessments — ^Non- 
payment —  Suspension  —  Forfeiture  — 
Negotiations  —  Reinstatement  —  Release  — 
Estoppel.  Hamilton  y.  Mutual  Reserve  lAfe 
Ins.  Co.,  7  O.  W.  R.  430. 

Bemeflt  eertilloate  —  Attempt  to  change 
beneficiary  —  Necessity  of  consent  —  Trust 
— Application  of  eating  lav>—i8tatutes — Re- 
trospective operation.} — Under  an  insurance 
certificate  for  $3,000  issued  by  a  society  in 
1882,  the  insured's  wife  was  made  the  bene- 
ficiary, and  the  certificate  was  delivered  to 
her  and  always  remained  in  her  possession. 
In  1886  the  husband  purported  to  surrender 
the  certificate,  procuring  another  one  to  be 
issued  in  favour  of  his  son  and  daughter, 
which  was  delivered  to  the  daughter,  who 
had  always  retained  it  In  1887  the  wife 
procured  a  divorce  from  her  husband,  which 
was  admitted  to  be  invalid :  and  in  1889  the 
husband  went  through  a  lorm  of  marriage 
with  one  B.,  when  he  purported  to  surren- 
der the  last  mentioned  certificate,  procuring 
another  one  to  be  issued  in  E-'s  favour,  to 
whom  it  was  delivered,  and  who  always  re- 
tained possession  of  it.  On  the  husband's 
death  a  claim  made  by  E.  was  settled,  and 
the  question  was  as  to  the  rights  of  the  wife 
and  children  under  the  respective  certificates : 
— Held,  that  under  the  statute  then  in  force, 
47  y.  c.  20  (O.)*  the  first  certificate  became 
a  trust  in  the  wife's  favour,  over  which,  so 
long  as  she  lived,  the  husband  had  no  con- 
trol except  under  ss.  5  and  6  of  that  Act, 
which,  however,  did  not  empower  him  to  sur- 
render and  replace  it  by  another,  for  this 
could  be  done  only  with  the  wife's  consent 
under  48  V.  a  28,  s.  1,  s.-s.  3  (0.)>  and 
that  the  wife's  rights  were  not  affected  by 
8.-S.  5  of  8.  160,  R.  S.  O.  1897.  the  assured 
not  having  avaOed  himself  of  the  power  con- 
ferred by  that  section.  Cartu>right  y.  Carp- 
Wright,  12  O.  L.  R.  272.  8  O.  W.  R.  109. 

Benefit  eertlilemte  —  Change  of  hene- 
ficiary  —  Wife  of  member  —  Foreign  divorce 
—  Validity  —  Estoppel  —  Remarriage  — 
Second  wife  and  adopted  daughter — Claim 
of.] — ^The  deceased  was  married  in  1860,  in 
Massachusetts,  U.S.,  to  M.,  where  they  both 
resided  until  1886,  when,  in  consequence  of 
his  becoming  amenable  to  the  criminal  law, 
he  left,  and  came  to  Canada,  where  he  re- 
sided until  his  death,  M.  remaining  in  the 
State.  In  1891,  on  proceedings  taken  by  M., 
the  deceased  not  appearing,  she  obtained  a 
decree  of  divorce  a  vinculo  upon  the  ground 


of  desertion  and  cruelty.  In  1896  the 
ceased  went  through  a  form  of  marriage  ' 
one  O.,  and  thereafter  continued  to  live  ' 
her  as  his  wife  down  to  the  time  of  his  dc 
In  1889  the  deceased  insured  in  a  frate; 
society  for  $2,000,  which  bv  the  certifi- 
was  made  payable  to  his  wife  M..  and 
80  continued  until  1896.  when  he  endo: 
on  the  certificate  a  revocation  of  the  payn 
to  M.,  and  procured  a  duplicate  certificat 
be  issued,  stating  that  M.  was  dead,  and  1 
ing  the  amount  made  payable  to  C.  and 
adopted  daughter,  and  the  insurance  so 
tinned  until  his  death,  C.  for  several  y 
before  his  death  paying  the  premlanu 
Held,  without  deciding  whether  or  not 
divorce  obtained  by  M.  was  valid,  that 
could  not  be  heard  to  impugn  the  jurii 
tion  of  the  Court  in  the  United  States  wl 
she  had  invoked  to  grant  the  divorce. — B 
also,  that  it  was  not  necessary  to  de 
whether  or  not  C.'s  marriage  was  legal  or 
adopted  daughter  entitled,  as  the  society 
not  contested  their  claims,  and  it  was 
open  to  M.  to  do  so,  and  that  O.  and 
adopted  daughter  were  entitled  to  the  moo 
Re  WiUiams  d  A.  O.  17.  W.,  10  O.  W.  EL 
216,  14  O.  L.  R.  482. 

Beaeflt  eertifieate — DesigmUion  of  h 
ficiary  —  Rules  of  society  —  Witt — Stat 
— Widow  —  Election,] — ^Interpleader  at 
instance  of  a  benevolent  society  inoor 
ated  under  40  V.  c.  25,  now  R.  S.  M.  1 
c.  18,  the  subject  matter  being  the  proo 
of  a  life  insurance  certificate  or  policy  wl 
the  insured  had  made  payable  to  his  ^ 
By  his  will  the  insured  made  other  pzovi 
for  her,  and  directed  that  the  money  in  q 
tion  should  fall  into  and  form  part  of 
general  estate: — H^d,  that  the  case  was 
governed  by  tne  Life  Insurance  Act.  R 
M.  1902  c.  83,  and  that  the  will  did  not  o 
ate  as  a  good  appointment  of  the  fund  ai 
the  rules  of  the  society,  which  did  not  a] 
such  appropriation;  that  the  direction  of 
will  could  not  operate  so  as  to  make 
money  part  of  the  general  estate;  and  1 
the  widow  was  entitled  to  it. — Leadtoi 
McGregor,  11  Man.  L.  R.  9.  and  Johnston 
Catholic  Mutual  Benefit  Assn.,  24  A.  R. 
followed. —  (2)  The  widow  was  not  put 
her  election,  and  was  entitled  to  the  full  b< 
fit  of  the  will,  as  well  as  to  the  moneys  i 
able  under  the  certificate.-— OW/fEtlk  y.  Ho^ 
5  O.  L.  R.  439,  Re  Warren^s  Trust,  26 
D.  208,  and  Re  Beale's  Settlement,  (1906 
Ch.  256,  followed.  Re  Anderson's  Bstmti 
W.  L.  R  127,  16  Man.  L.  R.  177. 

Benefit  eertULeate  —  Disposal  of  f 
— Wife  and  children  —  Income  —  Corpt 
— ^The  whole  of  the  deceased's  estate  c 
sisted  of  $2,000,  secured  by  a  benefit  cer 
cate,  by  which  it  was  made  payable  to 
executors  to  be  put  at  interest,  to  be  ^ 
to  his  wife,  for  the  benefit  of  herself  i 
children  until  her  death  or  marriage,  w! 
it  was  to  be  paid  to  his  children  until 
youngest  attained  21,  when  the  principal  ^ 
to  be  equally  divided  amongst  them: — S 
that  the  intention  was  not  that  the  wife  i 
children  should  be  jointly  entitled  to  the 
terest,  but  that,  until  the  wife's  death 
marriage,  the  whole  should  be  payable 
her,  giving  her  a  discretionary  power  ma 
its  disposal  according  to  the  &mily  ne 
and  requirements,  and  that  the  corpus  sho 
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oot  be  distribatable  until  her  death  or  mar- 
ria^  and  until  the  youngest  child  attained 
21  yean  of  age.  Re  Bhafer,  10  O.  W.  R. 
409,  865,  15  O.  L.  R.  266. 


society  — 

Roles  —  Inqwinnent  of  contract — Insurance 
Act  —  Non-obsenrance  of  reanirements  — 
Settiof  out  rules  —  Incorporation  by  refer- 
eooe  —  Action  by  administratrix  —  Suicide 
— ^lossnity.  WaUer  y.  Independent  Order  of 
Fore$ter$.  5  O.  W.  R.  16.  421. 

B«iMflt  c«rtUleate  ~  **  Legal  keire  "— 
Wm  —  B.  8.  O.  1897,  c.  203,  «.  2,  «.-«.  51^— 
7  E4w,  VII.  c.  36,  9.  i.]—  A  benefit  certifi- 
Qite  issned  to  deceased  was,  at  his  death, 
nade  payable  to  his  "legal  heirs.*'  There 
was  DO  change  of  beneficiaries,  and  in  his 
wH]  and  codicil  thereto  no  reference  was 
■a4)e  to  this  certificate  or  to  his  life  insur- 
aaee.  He  left  a  widow  and  eight  children, 
six  of  them  infants: — Heid,  that  the  moneys 
payable  under  tliis  certificate  belonged  to  his 
"legal  hells'*  personally,  that  is,  the  widow 
aad  e^t  children  were  each  entitled  to  a 
one-ninth  share  in  same.  Be  HamUiim  d 
Cmm^ian,  13  O.  W.  R,  410. 


€«vtUeato   payable  to 

—  Bnbeeguent  de9iffnaiion  hy 
mU  m  fmvamr  of  mother  and  tietere — Pro- 
deeeote  of  mother  —  Oertifleate  unaltered— 
Poyatemt  into  Court,] — Benefit  society  per- 
outted  to  pay  moneys  payable  under  a  certi- 
ieate  into  Ooort,  there  being  rival  claimants. 
TW  certificate  was  payable  to  the  wife  who 
had  separated  from  her  husband.  There  were 
•0  children.  Subsequently,  by  will  he  be- 
^■eathed  the  certificate  to  his  mother,  and  if 
flke  pre-deceaaed  him»  £hen  to  his  two  sisters 
eqpially.  The  mother  predeceased  the  testa- 
tor. The  widow  and  sisters  each  claimed  the 
eertifieate:— fftfid,  to  be  a  valid  gift  to  the 
asters.  Rs  Canadian  Foresters  and  Mo- 
Bmtekion  (1909),  13  O.  W.  R.  1010,  14  O. 
W.  a  251. 


—  Rule  of  benevolent 
soaHj  —  Designation  in  favour  of  wife  — 
lasaiaiice  Act,  s.  159  —  Application  of  — 
ftefarred  bcnefidaiy  —  Power  of  assured 
to  change  designation  by  wilL  Re  UVnian 
8t,  Joseph  dm  Canada  d  Cardinal,  12  O. 
W.  R.37. 


•artlftMito  —  Variation  hp  toil! 
—AUotwtent  to  widow  in  Ueu  of  dotoer.]  — 
Calcsi  there  is  an  express  variation  of  the 
afiotaent  and  an  apportionment  of  insure 
■nee  axMieys  amongst  the  preferred  class  de- 
priving the  widow  of  her  share,  testator  could 
■oc  OMhe  aooei^tanoe  by  her  of  the  sum  so 
■Hotted  conditional  upon  such  acoeptance 
being  ia  lieu  of  dower.  Re  Lester,  18  O.  W. 
B.3431  affirmed  ibid,  772. 


9i    wifie 

Mcate  of  henefU  sodetp  —  Disposition  of 
proceeds  hp  wiU  —  Identification  of  cerUfl^ 
mis  —  Rasidmarp  estate  —  *"  Inotudimfr} 
-4CoCioa  by  executor  under  Rule  988  for 
■cder  dct^mining  a  question  arising  under 
the  vtn  of  Adam  Harkness  as  to  the  disposi- 
fin  of  HCe  iasoranoe  moneys.  The  testa- 
tor was  the  holder  of  a  policy  of  insurance 
itoeod  bf  the  Andent  Order  of  United  Woifc- 
MB,  payable  to  "  his  order  or  heirs.'*   After 


devising  certain  real  estate,  the  will  contained 
the  following  clause:  *'(2)  I  give  the  residue 
of  my  property,  including  life  insurance,  to 
my  wife  Harriet  Elizabeth,  and  to  my  two 
youngest  children,  Adam  Wier  and  Andrew 
Eidmund,  share  and  share  alike,  it  being  un- 
derstood that  my  wife  accepts  this  in  lieu  of 
dower,*'  etc.  Excluding  the  insurance  money, 
the  estate  was  not  sufficient  to  pay  the  testa- 
tor's debts,  and  the  question  was  whether  the 
insurance  money  jsas  available  for  creditors 
or  went  to  the  widow  and  two  children.  Re 
Cheeseborough,  30  O.  R.  639,  applied  i—Held, 
**  the  residue  of  my  property,  including  life 
insurance,**  although  not  using  the  words 
**  policy  **  or  **  certificate,"  makes  it  as  cer- 
tain and  dear  as  in  the  Gheesborough  case 
what  policies  or  certificates  of  insurance  are 
meant,  namely,  any  and  every  policy  secur- 
ing insurance  on  testator's  life  in  respect  to 
which  he  had  a  disposing  or  an  appointing 
power.  Jarman  on  Wills,  5th  ed.,  p.  1090, 
defining  the  meaning  of  the  words  *'  namely  " 
and  '*  induding,"  says :  "  Namely  imports 
interpretation,  that  is,  indicates  what  is  in- 
duded  in  the  previous  term ;  but  '  including ' 
Imports  addition,  that  is,  indicates  something 
not  induded;'*  and  the  same  definition  is 
given  in  Stroud*s  Judidal  Dictionary  under 
title  "namely."  See  also  Re  Buncombe,  3 
O.  L.  R  510,  1  O.  W.  R.  153.  Order  made 
that  the  widow  and  children  are  entitled  to 
the  insurance  moneys  to  the  exclusion  of  the 
creditors.  Re  Harkness,  4  O.  W.  R.  533, 
25  G.  L.  T.  43,  8  O.  L.  R.  720. 

BeaeTolent  aaaooiatlon  —  Member 
changed  occupation  —  Liability  under  bene- 
ficiary certificate.] — Members  of  benevolent 
associations  are  bound  by  the  rules  and  re- 
quirements of  the  association.  Where  a 
carter  changed  his  occupation  to  a  ndlway 
brakeman,  without  notice  to  the  association, 
when  the  rules  required  him  to  do  so  and  to 
pay  a  higher  rate  for  his  insurance,  it  was 
heid,  that  his  beneficiary  could  not  recover  on 
his  beneficiary  certificate.  Wilson  y.  Sons  of 
England  (1909),  14  O.  W.  R.  912,  1  O.  W. 
N.  144. 

Benefit  to  ohildven  —  WU^— Right  of 
trustee  to  proceeds.] — ^A  trustee  appointed 
by  will  to  receive  all  moneys  payable  under 
life  insurance  polides  of  testator  is  the 
proper  person  to  receive  the  money,  and  his 
receipt  therefor  is  a  valid  discharge  of  the 
liability  of  the  company.  Campbell  y.  Dunn 
(1893),  22  O.  R.  98,  followed.  Judgment  of 
Machfahon,  J.,  14  O.  W.  R.  978,  affirmed. 
Dicks  y.  Sun  Life  Co.  (1910),  15  O.  W.  R. 
366,  20  O.  L.  R.  369. 

Bequest  to  Infant  —  Executors  of  in- 
sured —  Domidl  —  Payment  into  Court.  Re 
Webb,  2  O.  W.  R.  169.  290. 

Certilleate — Endorsement  for  benefit  of 
wife  —  Subsequent  revocation  by  wtU  — 
By-laws  of  society.] — A  certificate  of  life  in- 
surance issued  to  a  member  by  a  benefit  so- 
dety  stated  on  its  face  that  it  was  subject 
to  the  provisions  of  the  by-laws,  rules,  and 
regulations  of  the  sodety.  One  of  the  by- 
laws provided  for  the  payment  of  the  insur- 
ance money  to  any  person  nominated  by  in- 
dorsement, which  indorsement  might  be  re- 
voked. The  member,  by  indorsement  on  the 
certificate,  directed  that  all  money  accruing 
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upon  it  should  be  paid  to  his  wife  upon  his 
death;  but,  subsequently,  by  will  directed 
that  only  a  portion  of  it  should  be  paid  to 
her,  and  the  balance  to  his  half-brothers  and 
sisters: — Held,  that  the  insurance  was  sub- 
ject to  the  provisions  of  the  Ontario  Insur- 
ance Act,  R.  S.  O.  c.  203;  and  the  by-laws 
and  rules  of  the  benefit  society,  in  so  far  as 
they  were  inconsistent  with  such  provisions, 
were  to  be  regarded  as  modified  and  controlled 
by  them.  The  statute  provided  in  effect  that 
when  the  indorsement  was  in  favour  of  the 
wife  of  the  member,  he  could  not  revoke  it, 
and  the  by-law  was  in  this  respect  modified 
and  controlled  by  the  statute.  Mingeaud  y. 
Packer,  21  O.  R.  267,  19  A  R.  290,  applied 
and  followed.  Re  Harrison,  20  C.  L.  T.  38, 
31  O.  R.  314. 

Certlfleate  —  Forfeiture — yon-payment 
— Rules,] — ^The  defendants  were  an  unincor^ 
porated  union  or  society  of  workmen  of  a 
particular  class,  having  their  head  office  in  a 
foreign  country,  with  unincorporated  branches 
or  lodges  in  this  Province: — Held,  that  bene- 
ficiary certificates  issued  by  them  to  mem- 
bers, entitling  members  or  their  representa- 
tives, upon  payment  of  certain  assessments 
and  compliance  with  certain  conditions,  to 
certain  pecuniary  benefits,  were  not  subject 
to  the  provisions  of  s.  144  of  the  Ontario  In- 
surance Act,  60  V.  c.  36. — Held,  also,  that, 
even  if  the  Act  did  apply,  a  beneficiary  cez^ 
tificate  not  containing  an  absolute  contract 
to  pay  any  sum,  but  stating  merely  that  upon 
compliance  with  the  conditions,  and  upon  pay- 
ment of  the  assessments,  directed  by  the  con- 
stitution, the  sum  authorised  by  the  constitu- 
tion would  be  paid,  and  that  any  default 
would  render  the  certificate  void,  was  not 
within  the  section,  and  that  the  conditions 
of  the  constitution  must  be  read  into  it  in  de- 
termining its  validity.  Wintemute  v.  Brother- 
hood of  Railroad  Trainmen,  20  G.  L.  T.  347, 
27  A.  R.  524. 

OertllleAtes  imved  by  benefit  soeietj 

— "Policy  of  insurance"  —  Manitoba  Life 
Insurance  Act,  1902,  c,  8S,  s.  28  —  Elfect  of 
Ufill  of  testator  —  Claims  of  creditors  and 
heneflciaries  —  Application  hy  testators  for 
advice,] — ^Testator  died  leaving  one  child  and 
^Ye  step-children.  His  wife  predeceased  him, 
leaving  a  will  bequeathing  all  her  estate  to 
her  husband.  A  policy  of  insurance  in  the 
Woodmen  of  the  World  was  made  payable  to 
his  wife  or  those  legally  entitled  to  receive 
same.  A  certificate  in  a  benefit  society  was 
also  payable  to  his  wife.  Testator  devised 
all  his  estate  to  his  ezecutozs  to  be  invested 
for  his  children: — Held,  that  the  Woodmen 
policy  became  part  of  the  husband's  estate, 
both  under  the  above  statute  and  under  her 
will,  and  being  part  of  the  general  estate  of 
the  testator,  is  available  for  t^reditors.  As 
to  the  other  certificate,  it  is  not  subject  to  the 
Life  Insurance  Act,  and  the  proceeds  must 
go  to  the  children  under  s.  91  of  the  Society's 
Articles.    Re  Drysdale,  10  W.  L.  R.  642. 

Cbaiice  ia  beaefloiary  —  *^  Insitrument 
in  writing  "  —  Incomplete  Moill  —  Operation 
of  —  Insurance  Act,] — ^A  will  invalidly  exe- 
cuted is  not  an  "instrument  in  writing" 
effectual  to  vaiy  the  benefit  of  an  insurance 
certificate,  under  R.  S.  O.  1897  c.  208,  s. 
160,  S.-S.  1.  Re  Jansen,  12  O.  L.  R.  63.  8 
O.  W.  R.  17. 


Cfhma^  ia  beaeflelary' — Incomp] 

strument  —  Designation  by  will  —  li 
— ^Infant  —  Payment  into  Court.  Rt 
ray,  4  O.  W.  R.  281. 

Chaace     of     beaelLoiary^  —  Pr^ 

class  —  Beneficiary  for  value  —  Prem 
— A  person  whose  life  was  insured 
benevolent  society  in  favour  of  his  v 
beneficiary  for  value,  though  not  sta 
be  so  in  the  certificate,  was  anable  * 
willing  to  keep  the  insurance  in  foro 
the  later  assessments  before  his  deatl 
paid  by  the  wife.  By  his  will  the  a 
gave  the  whole  of  the  insurance  mon 
one  of  his  sons: — Held,  that  he  had 
to  do  so  by  virtue  of  s.  160  of  the  O 
Insurance  Act,  R.  S.  O.  c  203.  The  p 
at  the  end  of  s.-s.  (2)  shews  that  the  s 
is  applicable  to  the  case  of  a  benefida: 
value,  and  that  those  only  who  appc 
such  expressly  on  the  policy  axe  pro 
against  the  wide  power  to  change  benefi< 
conferred  by  the  section.  It  was  coi 
that  the  wife  should  have  a  return  < 
moneys  paid  by  her  to  keep  the  oertifia 
force,  with  interest.  Book  ▼.  Book,  : 
L.  T.  386.  32  O.  R.  206. 

Ohaace  of  boiefleiary  -^  Surretu 
policy  —  Issue  of  paid-up  poUcy.] — In 
the  deceased  was  insured  for  $1,000  pa 
at  his  death,  in  &vour  of  his  mother  ai 
beneficiary.  In  1894  he  assumed  to  sv 
der  that  policy  in  consideration  of  $1 
and  a  paid-up  policy  for  $500  payab 
his  death.  In  the  latter  policy  it  was 
vided  that  **  the  sum  insured  is  to  be 
to  (mother),  or  in  the  event  of  her 
death  to  (a  sister),  or,  if  the  assured 
survive  the  aforesaid  beneficiaries,  to  his 
representatives  or  assigns."  The  m 
died  in  1901,  and  the  assured  died  in  1 
— Held,  that  the  sister,  who  had  supporte 
mother  for  the  last  four  years  of  her 
at  the  request  of  the  assured,  was  entitle 
the  insurance  money  as  against  the  exec 
of  the  latter.  Re  Travellers  Ins,  Co,,  J 
V.  McBride,  24  C.  L.  T.  62.  7  O.  L.  B 
2  O.  W.  R.  1107. 

Claim  by  asslBaoe  of  polioy  —  Fi 

ulent  representations  of  assured  in  ap| 
tion  —  Sickness  at  time  of  applicatioi 
Insurable  interest  —  Speculative  insui 
— Invalidity.  Dupere  v.  London  d  L€ 
shure  Life  Assce.  Co.  (Que.),  6  O.  L^  R. 

Olaiai  mader  poUey  —  Time  for  ma 

— ^Elxtension  —  Insurance  Act,  s.  148 
construction  of.    Re  FaUis,  6  0.  W.  R. 

Coaditioa — Domestic  tribunal  —  R0 
ciaticn  of  right  to  set-off,]— It  may  be 
pulated  by  a  policy  of  insurance  that 
assured  shall  not  sue  the  insurance  com| 
until  he  has  endeavoured  to  obtain  jm 
through  the  officers  of  the  company  in 
manner  provided  by  its  by-laws.  But 
stipulation  will  be  valid  which  has  foi 
object  directly  or  indirectly  to  hinder  tl 
sured  from  having  recourse  to  the  Ooui 
to  force  him  to  go  before  a  tribunal,  ev, 
voluntary  one  sitting  in  a  foreijfn  coug 
2,  A  person  may  by  argument  renounce! 
right  of  set-off,  but  such  rennnciation  1 
not  be  presumed,  and  must  be  stipulated 
in  a  clear  and  precise  manner;  in  caS 
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doobt  fts  to  whether  there  has  been  rennn- 
ciatioii,  the  set-off  must  have  effect.  Dahme 
J.  SMpreme  Court  of  the  Order  of  Forestert, 
21  Qne.  S.  a  439. 

CnniSMnk  —  Pleading — Burden  of  proof 
— Weiver.]  —  A  life  insnrance  policy  con- 
tuned  a  condition  providing  for  payment  in 
ninety  days  after  satisfactory  proofs  of  death 
vere  famished  to  the  association;  another 
that  death  from  consumption  and  certain 
other  diseases  was  not  covered  by  the  policy ; 
and  another  setting  out  what  proo&  most  be 
given.  In  an  action  on  this  policy  the  plain- 
tiff alleged  that  she  had  famished  proof  of 
the  death  of  the  insured  on  a  certain  date, 
and  that  all  conditions  were  performed  and 
an  times  elapsed  to  entitle  her  to  payment 
The  defendants  denied  these  allegations  and 
pat  the  plaintiff  to  strict  proof '■  thereof : — 
BM,  that  under  the  Ontario  Judicature  Act, 
differing  in  this  respect  from  the  practice  in 
England,  the  plaintiff  was  bound  to  prove  the 
tnth  of  her  Aove  allegations ;  that  giving  of 
■atiifactory  proofs  was  a  condition  precedent 
to  her  right  of  action,  performance  of  which 
she  had  to  allege  and  prove ;  that  no  rule  of 
law  obliged  the  defendants  to  prove  non-per^ 
fsnsance;  that  there  was  no  evidence  of 
mdver  of  proof  as  contended  by  the  plaintiff ; 
and  that  in  any  case  the  plaintiff  could  not 
recover,  as  the  proofs  given,  taken  in  con- 
nection with  the  evidence,  shewed  the  de- 
ceased to  have  died  of  consumption,  whidi 
was  not  covered  by  the  policy.  Judgment  of 
the  Goort  of  Appeal,  9th  May,  1899,  re- 
▼tned.  RandaU  y.  Home  lAfe  A««oc.,  20  C. 
L  T.  49.  30  S.  C.  B.  97. 


Caniitiam  of  polley — Payment  of  prem- 
flm  —  Prommeory  note.] — When  the  renewal 
premiom  of  a  policy  of  Ufe  insurance  became 
doe,  the  assured  gave  the  local  f^genit  of  the 
ooaapany  a  note  for  the  premium,  with  inter- 
est added,  which  the  agent  discounted  and 
had  the  proceeds  placed  to  his  own  credit  in 
a  bank.    l%e  renewal  receipt  was  not  coun- 
tersigned nor  delivered  to  the  assured,  and 
the  agent  did  not  remit  the  amount  of  the 
pnmium  to  the  company.     When   the  note 
Batured  a  pait  was  paid  and  a  renewal  note 
given  for  ^e  balance,  which  was  unpaid  at 
the  time  of  the  death  of  the  assured.    A  con- 
fition  of  the  policy  declared  that  if  any  note 
given  for  a  premium  was  not  paid  when  due, 
the  poli^  dkould  cease    to    he    in  force: — 
IfeU,  Davies  and   Madennan.  JJ.,  dissent- 
ing, that  the  transaction  between  the  assured 
and  the  ageait  did  not  constitute  a  payment 
of  the  premium  in  cash,  and  that  the  policy 
had  lapeed  on  default  to  pay   the  note  at 
■atarity.     MQnufacturer9  Aec.   Ine,   Co,   T. 
IWief,  27    S.   G.   R.  374,   distinguished.— 
hmiom   ^    Lancashire    Life   Assce,    Co,    v. 
Fkmimg,    [1897]    A.   C.   499.   referred   to.— 
Judgment  in  38  N.  S.  R.  16  affirmed.  Hutch- 
i^ft  V.  National  Life  Assoe.  Co.,  26  G.  L.  T. 
1«.  87  8.  G.  R.  124. 


—  Mierepreeentation  —  Non- 
diiclotare  —  Accident  policies — Warrantiee 
-Vary  —  Veic  trioL} — Unless  the  evidence 
8»  strongly  predominates  against  the  verdict 
as  to  lead  to  the  conclusion  that  the  jury 
have  wJlfoUy  disregarded  the  evidence  or 
^led  to  imdetstand  or  appreciate  it.  a  new 
trial  ought  not  to  be  granted.  On  an  appli- 
eation  for  life  insurance,  the  applicant  stated, 


in  reply  to  questions  as  to  insurances  on  his 
life  then  in  force,  that  he  carried  policies 
in  several  life  insurance  companies  named, 
but  did  not^  mention  two  policies  which  he 
had^  in  accident  companies  insuring  him 
against  death  or  injury  from  accidents.  The 
question  so  answered  did  not  specially  refer 
to  accident  insurance,  but  the  policy  pro- 
vided that  the  statement  in  the  application 
should  constitute  warrants  and  form  part  of 
the  contract: — Held,  affirming  the  judgment 
appealed  from,  Taschereau.  C.J.G.,  dissent- 
ing, that  ''accident  insurance"  is  not  in- 
surance of  the  character  embraced  in  the 
term  *Mnsuranoe  on  life*'  contained  in  the 
application,  and,  consequently,  that  the  ques- 
tions had  been  sufficiently  and  truthfully 
answered,  according  to  the  natural  and  or- 
dinary meaning  of  the  words  used,  and,  even 
if  the  words  used  were  capable  of  interpreta- 
tion as  having  another  or  different  meaning, 
then  the  language  was  ambiguous  and  the 
construction  as  to  its  meaning  must  be 
against  the  company  by  which  the  ques- 
tions were  framed.  Confederation  Life  As- 
sociation v.  Miner,  14  S.  C.  R.  830.  followed. 
Mutual  Reserve  Life  Ins.  Co.  v.  Foster,  20 
Times  L.  R.  715.  referred  to.  Metropolitan 
Life  Ins,  Co.  v.  Montreal  Coal  d  Towing 
Co.,  25  G.  L.  T.  4,  36  S.  G.  R.  266. 

Oonstntotion  of  policies — Non-payment 
of  premiums  —  Lapse  —  Forfeiture,']  —  A 
life  insurance  policy  issued  by  the  defend- 
ants was  dated  the  20th  May,  1901;  the 
premium  was  $31.20.  payable  in  advance  on 
the  30th  May  in  each  year  for  20  years.  The 
premiums  were  paid  for  five  yeara.  None 
was  paid  on  the  20th  May,  1906,  or  there- 
after. The  insured  died  on  the  8th  Novem- 
ber, 1906.  It  was  provided  on  the  face  of 
the  policy:  (1)  that  if,  after  the  payment 
of  three  full  yeara*  pramiums,  the  policy 
should  lapse  for  the  non-payment  of  any  pre- 
mium, the  insuren  would,  upon  application, 
the  payment  of  all  indebtedness,  and  the  sur- 
render of  the  policy  and  the  last  renewal 
receipt  within  three  months  after  such  lapse, 
issue  a  non-participating  paid-up  policy  for 
as  many  twentieth  parts  of  its  principal 
amounts  as  complete  annual  premiums  shall 
have  been  paid,  or  apply  the  same  towards  the 
purchase  of  extended  insurance  in  accord- 
ance with  the  schedule  indorsed ;  (2)  that  if, 
after  the  payment  of  five  full  yeara'  pre- 
miums, the  policy  should  lapse  as  aforesaid, 
the  insuren  would,  upon  application,  etc., 
within  three  months  after  such  lapse,  pay  to 
the  holder  of  the  policy  the  cash  surrender 
value  shewn  in  the  schedule  or,  at  the  option 
of  the  holder,  lend  him  any  sum  not  exceed- 
ing the  sum  shewn  in  the  schedule  for  one 
year,  the  pramium  for  the  ensuing  year  and 
interest  on  the  amount  lent  being  first  de- 
ducted. The  schedule  shewed  that  a  policy 
in  force  for  three  years  would  entitle  the 
holder  to  a  paid-up  policy  for  $150,  or  to 
have  the  existing  policy  extended  for  one 
year,  and  at  the  end  of  that  year  a  paid-up 
policy  for  $47;  that  a  policy  in  force  for 
five  years  would  entitle  the  holder  to  $66  in 
cash,  or  a  loan  of  $85^  or  a  paid-up  policy 
for  $250,  or  the  extension  of  the  existing 
policy  for  two  yeara,  and  at  the  end  of  that 
period  a  paid-up  policy  for  $84.  Glause  6  ef 
the  printed  conditions  indorsed  provided  that 
one  calendar  month  would  be  allowed  for 
payment  of  renewal  premiums,  at  the  expin- 
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tion  of  which  time,  if  the  premiam  remained 
unpaid,  the  policy  should  cease  to  be  in  force : 
— Heldf  that  it  was  not  necessary  for  the 
holder  of  the  policy  to  make  application  in 
order  to  have  the  policy  extended;  the  in- 
surers were  bound  to  apply  the  money  in 
hand  to  the  credit  of  the  holder,  namely,  the 
$06  shewn  in  the  schedule,  towards  the  pur> 
chase  of  extended  insurance;  there  was  no 
lapse,  and  the  policy  was  in  full  force  when 
the  assured  died. — A  second  policy  for  $1,000 
was  dated  the  31st  March,  1903.  By  it  the 
defendants,  "  in  consideration  of  the  applica- 
tion .  .  .  and  of  the  sum  of  $17.96.  being 
the  premium  for  one  year's  term  insurance, 
to  be  paid  in  advance  to  the  company  .  .  . 
on  the  delivery  of  this  policy,  and  the  fur- 
liier  sum  of  $33.90  payable  annually  for  an 
additional  term  of  19  years,  the  first  of  such 
additional  payments  to  be  made  on  the  20th 
day  of  March,  A.D.  1904.  insured  the  life," 
etc.  The  premium  said  to  be  payable  on  the 
20th  March,  1906,  had  never  been  paid.  An 
indorsement  upon  the  policy  provided  that  if 
any  premium  should  not  be  paid  when  due, 
the  policy  should  be  void. — Held,  that  the 
terms  of  the  policy  not  being  dear  and  ex- 
plicit, but  so  named  as  to  lead  to  doubt  and 
contention,  must  be  construed  most  favour- 
ably to  the  insured,  and  so  as  to  avoid  a 
forfeiture*  and,  so  reading  it,  it  was  not 
to  be  implied  that  any  of  the  premiums  but 
the  first  and  second  were  payable  in  advance, 
and  the  policy  was  In  force  on  the  8th  Novem- 
ber, 1906,  when  the  insured  died.— Hekt,  by 
the  Court  of  Appeal,  reversing  this  decision, 
that  upon  the  proper  construction  of  the 
policies  sued  upon,  in  the  drcumstances  dis- 
closed, both  polides  had  lapsed  and  ceased 
to  be  in  force  at  the  time  of  the  death  of  the 
person  insured,  and  there  could  be  no  re- 
covery thereon.  Pen9e  y.  Nartkem  lAfe  A99ce. 
Co.,  9  O.  W.  B.  6ia  14  O.  L.  R  613,  10  O. 
W.  R.  826,  15  O.  L.  R.  131.  See  42  S.  G.  R. 
246. 

CoBtrftot  —  CondiUum — Pafment  of  pro- 
mmm  —  DeUvery  of  policy  —  Concurrent 
death  of  aseured.] — ^The  husband  of  the  plain- 
tiff had,  on  the  24th  February,  1900,  made  to 
the  defendant  company,  an  application  for 
insurance  containing  the  following  condi- 
tion :  "  The  policy  applied  for.  if  it  is  issued, 
will  not  come  into  force  until  the  premium 
shall  have  been  actually  paid  to  tiie  com- 
pany and  accepted  by  it.  while  the  person 
whose  life  is  offered  for  assurance  is  alive 
and  in  good  health.*'  In  making  this  appli- 
cation for  insurance  the  plaintiff's  husband 
paid  $4  on  account  of  the  premium,  and,  the 
medical  examination  having  i)een  satisfactory, 
the  company  issued  a  policy  of  insurance  at 
New  York  on  the  8th  March,  1900,  and  de- 
posited it  in  the  post  office  of  that  dty  on 
the  9th  March,  addressed  to  its  agent  at 
Montreal,  to  whom  the  letter  containing  the 
policy  was  delivered  upon  the  10th  March 
(a  Saturday).  On  the  8th  March  the  plain- 
tilTs  husband  was  seised  with  an  illness,  of 
which  he  died  on  the  10th  March  between 
half-past  nine  and  ten  o'clock  in  t&e  morn- 
ing. The  plaintiff  afterwards  offered  the  bal- 
ance of  the  premium  to  the  agent  of  the 
company,  who  refused  to  give  her  the  policy : 
— Held,  that  if.  in  prindple,  the  acceptance 
of  the  proposal  for  insurance  oonstltnted  a 
valid  contract  of  insurance  (Art.  2481,  G. 
O.),  in  this  case  the  acceptance  of  the  pro- 


posal was  subject  to  the  condition  stated, 
such  condition  not  having  been  complied  v 
no  contract  of  insurance  existed.  2*  1 
in  view  of  the  condition,  the  deposit  of 
policy  in  the  post  office  at  New  York 
not  constitute  a  delivery  to  the  deces 
Oirard  v.  Metropolitan  Life  Ine.  Go,^  20  < 
S.  G.  532. 

Contraot  auide  by  minor  —  PJe< 

leeion,^ — ^Action   on   a    promissory    note 
$686^25  given  in  payment  of  the   first 
mium   on    a    poller    of    life   insurance 
$25,000.      The    defendant    pleaded    that 
was  a  minor  when  the  contract  was   ms 
that  it  was  disadvantageous  to  him.  as  it 
sorbed   nearly  all  his  annual  revenue;^ 
that  as  soon  as  his  tutor  had  heard  of  it 
had  served  a  protest  on  the  company  on 
ground   that   the  contract  was   injurious 
his   pupil: — Held,    that    the   defendant 
established  his  plea,  and  that  it  was  not 
interest    to   have    so    large    an     insurai 
eepedally  as  his  health  was  not  good, 
the  premium  took  up  nearly  all  of  his  fi 
income.    Action  dismissed,  but  without  co 
inasmuch  as  the  plaintiffs  had  been  led  i 
error  as  to  tiie  defendant's  age.  health  ^ 
finandal  drcumstances.     Imperial  Life  i 
Co.  V.  CharleM^  22  C.  L.  T.  417. 


Bays  of  Bvaee — Aeeignment  of  poUcw 
JtenefCciary  auhject  to  charge  —  Death 
insured  when  renewed  premiumM  overdue 
Right  of  henefld^  or  repreeentative  of 
tured  to  tender  dwnng — Ineuranee  Act — C 
duct  of  ineurere — Diepeneing  with  tendet 
EetoppeL] — Appeal  by  the  defendants  £i 
judgment  of  Idington,  J.,  upon  the  find! 
of  a  jury,  in  favour  of  plaiintiff.  the  wl<i 
and  administratrix  of  the  estate  of  Ridi 
Tattersall,  for  the  recovery  of  $3,950.50,  v 
interest  and  costs,  in  an  action  upon  a  pol 
of  insurance  on  the  life  of  the  deceased.  1 
company  defend  on  the  following  grouni 
(1)  Fraudulent  representations  by  Tati 
siall  on  application  for  insurance.  (2)  Dei 
that  plaintiff  wa^  assured  that  the  pol 
was  all  right,  or  misled.  (3)  Statement  t 
plaintiff  was  told  that  premium  had  not  l» 
paid.  (4)  All  liability  ceased  on  the  dei 
of  Tattersall  with  overdue  premium  nnpi 
(5)  On  his  death,  not  possible  to  renew 
revive  policy  by  tender  because  no  be: 
fidary  who  could  make  tender  under  the  c 
tract.  (6)  Tattersall  having  died  in  defai 
and  no  tender  made  by  any  one  ?rithin 
days  from  due  date  of  premium,  liabil 
ceased  on  policy: — Held,  as  to  the  matt 
of  fact  the  jury  found  in  favour  of  pla 
tiff's  contention,  and  the  evidence  was  sn 
dent  to  support  such  finding  as  right  a 
proper.  On  matters  of  law  it  was  ax^gi 
that  there  was  no  right  to  tender  after  dei 
of  assured,  and  if  such  right  existed,  tfai 
was  no  beneficiary  in  this  case  to  make  t 
der.  The  last  premium  of  $49.50  fdl  i 
on  lOth  April,  1903,  and  was  not  paid.  1 
death  was  on  22nd  April,  1903,  intestate,  a 
plaintiff  was  administratrix.  On  15th  ] 
cember,  1902,  the  wife,  in  whose  fiivour  n 
the  policy,  assigned  her  interest  to  the  hy 
band,  subject  to  the  terms  of  an  agreenu 
referred  to  in  the  assignment.  This  was  i 
notified  to  the  insurance  company  till  mZ 
the  death.  The  ^licy  was  assigned  to  | 
husband,  in  consideration  of  his  grantl 
her  an  annuity  of  $1,500,  on  condition  tk 
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if  lie  predeoeued  his  wife  the  said  policy  and 
Uie  proceeds  thereof  should  be  charged  with 
pftjmeiit  of  the   said   annuity.     There   had 
bccD  deCauk  also  in  the  last  payment  of  the 
■anaity   before    the    husband's  death.      In- 
doised  on  the  policy  are  conditions  and  provi- 
sions,  of  whi^  Nob.  5  and  8  are  important : 
— "fi.  lliirty  days  of  i^race  will  be  allowed 
for  payment  of  renewal  premiums,  if  the  in- 
soRd    be  unable    to    pay  them   when  due. 
..."    "&  From  any  sum  payable  under 
the  policy  the  company  may  deduct  any  lien 
that  may  be  standing  against  the  policy  and 
the  btlsnce  (if  any)  of  the  yearly  premium 
for  the  then  current  year.  .   .    .**    The  sta- 
tute applicable   to   this   policy  provided  for 
dD  days  of  grace  during  which  the  payment 
ia  de£iult  may  be  made  by  the  assured  or 
by  any  of  the  beneficiaries  under  the  con- 
tact: B.  S.  O.  1897  c  203.  s.  148  (1).    The 
ocjginal   section,    passed    in    1883.    provided 
that  this  payment  might  be  made  "  when  the 
etent  upon  the  happening  of  which  the  in- 
SDnnee  money  becomes  payable  has  not  yet 
htppcaed:"  56  V.  c  32.  s.  10,  s.-s.  12  (8). 
Thine  words,  in  case  ox  life  policy,  exclude 
the  rii^t  so  to  renew  or  revive  the  contract 
kf  after-payment  whm  death  has  happened 
ts  the  person  insured.    But  this  Qualification 
vas  expunged    by     the    legislature   in   the 
aaendment  made  in  1887.  60  V.  c.  36.  s.  148 
(1).  the  aectioQ  now  in  the  R.  S.  O.  1897: 
-^M,  that  the  facts    disclose    a^case  of 
ertoppel  against  the  coippany.  whereby  their 
eaadnet  and  statements,  as  weU  as  the  silence 
(when  H  was  a  duty  to  speak)  of  the  com- 
pany's agent,  operated  to  mislead  the  plain- 
tiff and  InlJ   her   into,  security   during   the 
cttRCBcy  of  the  days  of  grace:  this  on  the 
fines  indicated  in  Banford  T.  AcoHe^tal  In9, 
0»^  2  a  B.  N.  S.  at  pp.  287.  288.    Appeal 
ditmissed  with  costs.     TattersaU  v.  Peoples 
Ult  InM.  Co^  5  O.  W.  R.  307.  6  O.  W.  R. 
28i  75a  9  O.  L  R.  611. 

Haslaimtlam  is  f aTOvr  of  wife  and 
•hUtoaoi — Variation  in  /ooour  of  henefioiary 
who  M  also  a  crediior  —  Intention  to  ex- 
eacrsfe  estaie  from  the  debt  —  Invalidity — 
EwtrtiMe  of  power  —  EquitaJile  oroundtt  — 
Intmremee  Act  of  Ontario.'] — By  s.-8.  1  of 
a  159  of  the  Ontario  Insurance  Act.  R.  S. 
O.  1807  c.  203;  the  insurance  money  payable 
ander  a  benefit  certificate  to  preferred  bene- 
idaries  is  oonstituted  a  trust  fund  therefor, 
sad  10  kmg  as  any  object  of  the  trust  re- 
■aias  shall  not  be  subject  to  the  control  of 
the  assored  or  his  creditors  or  form  part  of 
hb  esute.  By  a-s.  1  of  s.  160  the  insured 
is  empowered  to  vary  the  apportionment  in 
favoar  of  one  or  more  of  the  preferred  bene- 
triariee,  and  bj  s.-s.  2  no  authority  is  deemed 
to  he  cooferred  to  divert  the  moneys  from  the 
daas  to  a  person  not  of  the  class  or  to  the 
aaaored  himself  or  his  estate. — ^Under  a  bene- 
it  eertifieate  in  a  fraternal  sodety.  the  sum 
mamnA,  $2,000,  was  made  payable  on  the 
lasaiedTa  death  |o  his  wife  and  children. 
Bciag  indebCed  to  a  daughter  in  the  sum  of 
S3iMM)t  he  indorsed  on  the  certificate  a  trans- 
fcr  of  tke  insurance  to.  and  surrendered  the 
vftiftQate  and  obtained  a  new  one  in  favour 
^  wadk  dangfater,  he  undertaking  to  keep 
the  jnswf  nee  in  foztse,  and  she.  on  being 
apiiiltul  thereof  acquiesced  in  the  transfer, 
aad  agreed  to  release  the  insured  from  the 
Ml: — ffaid.  feversing  the  judgment  of  a 
nvWaoal  Omrt,  14  O.  L.  R.  «ai  9  O.  W. 


R.  30,  and  restoring  the  order  of  Falcon- 
bridge,  O.J.,  that  the  transfer  was  not  in- 
valid, either  under  the  statute  or  as  an  im- 
proper exercise  of  a  power  of  appointment, 
and  that  the  other  beneficiaries  were  de- 
barred on  equitable  grounds  from  contesting 
the  claim  of  the  daughter  to  the  insurance 
money.  Re  Kemp,  Johnson  v.  A.  O.  U,  W,, 
11  O.  W.  R.  91,  15  O.  L.  R.  339. 

DeUirory  of  policy  —  Payment  of  pre- 
ffiHMfis.] — A  contract  for  life  insurance  is 
complete  on  delivery  of  the  policy  to  the  in- 
sured and  payment  of  the  first  premium. 
Where  the  insured,  being  able  to  read,  hav- 
ing ample  opportunity  to  examine  the  policy, 
and  not  being  misled  by  the  company  as  to 
its  terms,  nor  induced  not  to  read  it,  neglects 
to  do  B0«  he  cannot,  after  paying  the  premium, 
be  heard  to  say  that  it  did  not  contain 
the  terms  of  the  contract  agreed  upon.  Judg- 
ment of  the  Court  of  Appeal  27  A.  R.  675, 
21  O.  L.  T.  17.  reversed.  Mowat  v.  Provi- 
dent Savings  Life  Assce.  jSoc.,  22  G.  L.  T. 
221,  82  S.  C.  R.  147. 

Boliverj  of  poliey  —  Payment  of  pre- 
miam  —  Evidence,] — ^The  production  from 
the  custody  of  representatives  of  the  insured 
of  a  policy  of  life  insurance  raises  a  prima 
facie  presumption  that  it  was  duly  delivered 
and  the  premium  paid,  but  where  the  con- 
sideration of  the  policy  is  therein  declared 
to  be  the  payment  of  the  first  premium  upon 
the  delivery  of  the  policy,  parol  testimony 
may  be  adduced  to  shew  that,  as  a  matter 
of  fact,  the  premium  was  not  so  paid,  and 
that  the  delivery  of  the  policy  to  the  person 
therein  named  as  the  insured  was  merely  pro- 
visional and  conditional.  The  reception  of 
such  proof  cannot,  under  the  circumstances, 
be  considered  as  the  admission  of  oral  testi- 
mony in  contradiction  of  a  written  instru- 
ment and  in  the  province  of  Quebec,  in  com- 
mercial matters,  such  evidence  is  admissible 
under  the  provisions  of  Art  1238,  O.  C  Mu- 
tual Life  Asaoe.  Co.  v.  CHru^e,  22  G.  U  T. 
276^  32  S.  C.  R.  348. 

'DaUwmrj  of  poliey — Time — Operation  of 
conditions  —  InoontestabUity.] — An  applica- 
tion for  life  insurance,  dated  16th  September, 
1894.  and  made  part  of  the  contract  pro- 
vided that  the  issue  and  delivery  of  a  policy 
in  the  usual  form  should  be  the  only  accept- 
ance thereof,  and  that  the  place  of  contract 
for  all  purposes  should  be  the  head  office 
at  Toronto.  The  policy  issued  provided  that 
it  should  not  be  in  force  until  the  first  pre- 
mium had  been  paid  and  accepted  and  the  re- 
ceipt delivered  to  the  insured,  and  the  at- 
testing clause  stated  that  it  was  delivered  at 
Toronto  on  the  27th  September.  1894.  The 
insured  lived  in  British  Columbia.  The 
policy  and  receipt  were  mailed '  at  Toronto 
on  the  27th  September,  1894^  to  the  com- 
pany's agent  at  Winnipeg,  and  forwarded 
by  him  on  the  1st  October  to  the  insured, 
who  could  not  have  received  it  before  the  7th 
October.  The  insured  died  on  the  dOth  Sep- 
tember. 1897.  The  policy  provided  that,  after 
being  in  force  for  three  years,  it  should  be 
indisputable.  The  insured  violated  a  condi- 
tion that  would  have  avoided  the  policy  but 
for  this  clause: — Edd,  that  the  policy  and 
receipt  were  delivered  and  the  contract  of 
insurance  completed  on  27th  September.  1894> 
and  was  indisputable  three  di^s  before  the 
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insured  died.  Tlie  proTision  as  to  indisputa- 
bility covered  a  breach  of  condition  made 
during  the  three  years*  North  American 
Life  Aesce.  Go.  v.  EUon,  38  8.  C.  R.  38S; 
Elson  T.  North  American  LAfe  Aeece.  Co,, 
9  B.  C.  R.  474. 

Deposit  with  Pro'vinoial  Treasurer — 

Withdrawa  —  Action  —  Petition.]  —  In 
order  to  withdraw  a  sum  of  money  deposited 
with  the  Treasurer  of  the  Province,  repre- 
senting the  amount  of  a  life  insurance  policy, 
an  action  must  be  brought;  a  petition  is  not 
sufficient.    Ea  p.  Lacomhe,  6  Que.  P.  R.  301. 


BeaicBAtion  of  iasiiramee  Biomeys  ia. 
fmTOnr  of  wife — Identification  of  policiet — 
Marriage' contract  —  Alteration  in  notarial 
copy  %oith  eignatwe  of  assured  —  R.  8.  O. 
1897,  c.  20S,  8,  160.] — At  the  time  deceased, 
who  died  intestate,  entered  into  a  marriage 
contract  he  held  $3,000  insurance  in  Royal 
Arcanum.  This  he  dropped  and  took  two 
policies  of  $2,500  each  in  The  Canada  life. 
In  the  presence  of  his  father  as  a  witness 
he  changed  the  notarial  copy  of  the  marriage 
contract  so  far  as  to  read  "5,000"  instead 
of  '*  3,000,"  and  '*  Canada  Ufe'*  instead  of 
"  Royal  Arcanum  " : — Held^  that  widow  en- 
titled to  insurance  as  it  had  been  identified 
beyond  doubt.  Re  Roger  (1900),  14  O.  W. 
R.  267.  18  O.  L.  R.  649. 

De«lsaatiom  of  poliey  la  favour  of 
manied  person  as  **  wife  " — Claim  by  true 
toife.] — ^The  legitimate  wife  cannot  demand 
payment  to  her  of  a  policy  of  insurance  upon 
the  life  of  her  husband  made  out  in  favour 
of  a  third  person  whom  the  insured  has  desig- 
nated his  wife,  although  she  was  really 
his  mistress.  Deere  T.  Beauvais,  7  Que.  P. 
R.  448. 

IHspoflltftom  of  proeeeds  of  poliey  — 

Friendly  society  —  Claimants  —  Two  wives 
both  living  —  ** Dependent"  —  Judgment 
ew  equo  et  bono.  Croehy  y.  Bali,  4  O.  L.  R. 
496,  1  O.  W.  R.  645. 

Distribution  j^lkaj-^Chiaranteed  value 
—  Profits  —  Agent  furnished  plaintilf  toble 
of,  in  icriting — Profits  realised  did  not  equal 
representations  maae  hy  agent — Action  to  re- 
scind contract  and  for  return  of  premiums 
paid.] — Defendants'  agent  induced  plaintiff 
to  take  out  two  policies  of  insurance  for 
$1,000  each,  on  the  representations  furnished 
in  writing  on  forms  supplied  by  defendants, 
that  their  value  would  equal  certain  amount 
at  the  end  of  20  years.  Plaintiff  paid  his 
premiums  for  the  20  years,  but  the  company 
did  not  realise  the  amount  of  profits  repre- 
sented by  agent  and  plaintiff  brought  action 
to  rescind  the  contracts  and  to  recover 
amount  of  premiums  paid  with  costs.  — 
Latchford,  J.,  held,  that  the  contract  had 
been  entered  into  under  the  representations 
made  by  agent  and  was  entitled  to  have  con- 
tracts rescinded  and  premiums  returned  with 
interest  and  costs,  \8hato  y.  Mutual  Life  Ins. 
Co.  (1910),  17  O.  W.  R.  33.  2  O.  W.  N.  89. 

Endorsement  of  poUey  In  f avonr  of 
benelLolary  for  valise  —  Advances  to  as- 
sured— Deht  harred  by  Statute  of  Limita- 
tions.]— T.  was  indebted  to  J.,  and  as  secure 
ity,  endorsed  a  benefit  society  certificate,  mak- 
ing $686  payable  to  J.,  balance  to  T.'s  wife, 


On    the    latter^s    death,    T.    made    the 
amount  payable  to  J.,  and  this  was  not 
the  books  of  the  society.     Subseqnentl 
who  had    retained    the  certificate    by 
orandum   endorsed   on   the  certificate, 
fied  that  he  wish^  it  payable  to  his  d: 
ters,   but  this  was  not  entered   in   soc 
books.     The   endorsements   in   favoar    < 
were  before  1  Bdw.  VII.  c.  21,  s.  2,  s. 
and  6:— Held,  that  the  Statute  of  Limits 
is  no  answer  to  the  claim  on  the  seci 
even  though  the  original  debt  is  barred. 
executors  are  therefore  entitled  to  the 
Re    Commercial    Travellers   Mutual    Bi 
Society  d  Tune,  13  O.  W.  R.  982. 

Endown&ent  poliey — AsMgnu^emt  a 
Revocation  of  assignment.] — ^PUintiff  p 
an  endowment  insurance  on  his  life 
$5,000,  and  by  a  subsequent  writini 
pointed  defendant  beneficiary  under 
policy,  but  later  desired  to  change  tiu 
pointment  to  his  niece,  as  benenciary, 
was  told  that  the  policy  was  already 
signed  and  it  could  not  be  ^*>^^"g»d. 
policy  matured  and  defendant  claimed 
amount,  being  $6,799.30.  Plaintiff  askei 
a  declaration  that  he  was  entitled  to  be 
said  moneys,  and  that  the  assignment  ti 
defendant  had  been  revoked.  Britton 
held  (15  O.  W.  R.  309),  that  phuntilf 
entitled  to  the  money  due  and  that  the  ^ 
called  the  assignment  had  been  revoked.  . 
sional  Court  held(lQ  O.  W.  R.  857,  2 
L.  R.  623,  1  O.  W.  N.  1138),  that  the 
was  complete ;  that  the  assignment  and  i 
tration  thereof  with  the  company  and  n 
by  the  company  to  defendant  of  the  regl 
tion  were  sufficient  to  entitle  defendaz 
the  money.  Judgment  below  set  aside 
Judgment  entered  for  defendant^  with 
daration  that  she  was  entifled  to  receivi 
money  payable  under  the  policy  in  qnes 
Court  of  Appeal  varied  judgment  of  ] 
sional  Court  by  allowing  plaintiff  tiie 
miums  paid  after  the  assignment  was  n 
Wiison  V.  Hicks  (1911),  18  O.  W.  R. 
2  O.  W.  N.  962. 

Failure  to  pay  premlnnis  on  dne  < 

— Technical  trtviality  to  escape  paymen] 
In  an  action  to  recover  $250  alleged  t 
due  on  an  insurance  policy  in  defendant 
pany,  the  defendants  plead  that  plaintiff 
failed  to  pay  all  the  premiums  on  cei 
days  when  due.  The  evidence  shewed 
the  plaintiff  had  paid  the  premiums  in  < 
lets  and  that  there  was  but  10  cents  da 
the  premiums  which  had  not  been  paii 
Held,  that  the  company  was  invokin 
technical  triviality  to  escape  payment.  J 
ment  for  plaintiff  with  costs.  Whitehor 
Can.  Guardian  Life  (1909).  14  O.  W 
804,  1  O.  W.  N.  114,  19  O.  li.  R.  535. 


First  premlnms  —  Promissory  not* 
Condition  avoiding  poUoy.]  —  On  the  : 
April,  1900,  G.  applied  to  the  defendsntc 
life  insurance:  the  defendants  accepted 
risk  and  issued  and  delivered  their  poUc 
G.  in  May.  The  premium  was  $40,  pay 
half-yearly  in  advance.  On  account  of 
first  half  year's  premiums  Q.  paid  $5  in  < 
and  gave  his  promissory  note  for  $15.31 
two  months.  Nothing  further  was  paid, 
the  note  was  overdue  in  the  defendants'  hi 
when  G.  died  on  the  7th  August,  1900. 
application    (forming  part  of  the  contn 
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contained  a  clause  by  which  G.  agreed  that  if 
a  note  given  for  the  first  premium  or 
any  part  thereof  shouid  not  be  paid  when 
doe,  the  policy  would  cease  to  be  in  foice 
witboQt  any  notice  or  action  on  the  part  of 
tke  company.  This  provision  was  not  set 
•at  in  fall  or  at  all  on  the  face  or  back  of 
the  policy,  as  required  by  R.  S.  G.  c.  124, 
a  27: — HM^  that  the  cash  and  note  were 
aocepted  as  payment  of  the  first  premium, 
and  the  statute  not  being  complied  with,  the 
policy  was  in  force  at  the  time  of  the  death. 
Grtenwotod  t.  Home  Life  In9.  Co.,  21  C.  L. 
T.  90. 

Faveism  eoaapuy  —  Heir  of  beneficiary 
—Proof  of  ieirahip — Action — Tender — Pap- 
sieat  into  Court — Co8U.'\ — A  foreign  company 
Js  not  presumed  to  know  the  law  of  succession 
of  this  province,  and,  before  suing  such  a 
oompany  upon  a  benefit  certificate,  the  plain- 
tiff ought  to  make  known  legally  to  the  com- 
pany and  state  upon  competent  authority  his 
position  as  Intimate  heir  of  the  beneficiary, 
by  ol»taining  from  a  Judge  of  the  Superior 
Omit  letters  of  verification  such  as  are  pro- 
vided for  by  Arts.  1411  et  eeq.,  C.  P.— 2.  In 
an  action  taken  without  these  formalities, 
offers  of  the  amount  due  to  whatever  person 
has  the  right  to  it,  and  a  deposit  in  Court  of 
the  amount,  will  be  declared  good  and  valid, 
and  the  action  will  be  dismissed  without  costs 
■p  to  the  plea  in  which  the  company  declares 
that  it  submits  its  right  to  the  Court,  and 
with  costs  8ui)6equent  to  such  plea.  Roy  v. 
SapresM  Council  Catholic  Benevolent  Legion^ 
4  Que.  P.  R.  277. 

FarfeAtwe  of  poUey — Non-payment  of 
premium — ^Agent — Notice — ^Waiver.  Edwards 
T.  /aperiol  lAfe  Aesce.  Co.  of  Canada^  6  O. 
W.  R.  170. 


mad  wife  —  Life  assurance 
■Wif^s  cko»e  in  action — Administra- 
Hon.] — ^R.  Orr  effected  a  policy  of  life  assur- 
aaee  for  $1,000  for  sole  use  of  his  wife 
(payable  in  New  York)  if  living  and  her 
duldren,  and  if  no  children  to  the  adminis- 
tifttors  of  R.  Orr,  60  days  after  notice  of 
death.  R.  Orr  died  21st  December.  1878, 
his  wife  one  week  later,  both  in  Colorado, 
U.  &,  and  each  intestate.  PlaintilE  was  ad- 
■inistratrix  of  the  wife,  defendant  was  ad- 
miaiitrator  of  the  husband.  The  assurance 
ooBBpany  paid  the  money  into  a  bank  to  the 
joint  account  of  both  administrators.  A 
•pedal  case  was  agreed  upon  to  decide  who 
vas  endtled  to  the  money.  Plaintiff  urged 
that  it  belonged  to  her  as  administratrix  of 
the  wife.  Defendant  contended  it  belonged 
to  hifls  aa  administrator  of  the  husband  under 
the  law  of  New  York,  the  locus  contracti, 
aa  no  notice  had  been  given  of  the  husband's 
death  to  the  Assurance  Company  before  the 
uite  died,  and  as  the  husband's  creditors 
voold  otherwise  suffer: — Held,  Palmer  C.J., 
that  the  cause  should  be  decided  according 
10  the  law  of  P.  E.  Island  and  not  of  New 
Toit. — 2L  That  the  policy  was  a  chose  in 
of  tiie  wife's  not  reduced  into  posses- 
by  the  husband  and  that  her  adminis- 
entitled  to  the  money.  Qilohrist 
▼.  MtFk€9  (1880).  2  P.  B.  I.  R.  356. 


daughters,  to  be  paid  out  of  his  insurance 
moneys.  Then  and  subsequently  he  had  only 
one  policy.  Four  years  later  W.  re-married, 
and  later  died  intestate:  —  Held,  that  the 
policy  was  sufSciently  identified  under  s.  160, 
c.  203,  R.  S.  O.  1896,  but  revocation  of  the 
will  by  the  second  marriage  annulled  the 
declaration  of  trust  previously  made  by  will. 
Re  Watters,  13  O.  W.  R.  385. 

laoreaso  of  deatk  beaeflt — By-law.l — 
Where  a  by-law  of  a  mutual  benefit  society 
was  passed^  increasing  the  amount  payable 
at  death  of  members  of  the  society,  such  by- 
law applies  to  those  who  were  members  at 
the  time  it  was  passed  as  well  as  to  those 
who  became  members  subsequently,  more  par- 
ticularly where  the  new  by-law  was  not  ac- 
companied by  any  change  in  the  scale  of 
weekly  payments  either  by  prior  or  subse- 
quent members.  Lavigneur  y.  L*  Union  Mutu- 
eUe  de  Bienfaisance,  16  Que.  S.  C.  588. 


Inf  amt  en  Tentre  aa  mere — Period  of 
distribution— Trustee  Relief  Act.  Re  Leth- 
bridge,  1  O.  W.  R.  553. 

Inf ormattoii  wltkheld  by  iinanred — 

Value  of  words  used  in  the  questions  and 
answers  in  an  application  for  insurance  — 
Conditions  attached  to  the  policy  relative  to 
the  beneficiary's  claim — Condition,  that  the 
decision  of  an  officer  shall  be  final — Decision 
given  without  notice  to  the  interested  party 
and  without  allowing  her  an  opportunity  to 
be  heard.l — ^A  general  expression  joined  to 
a  question  upon  a  specific  point,  in  a  series 
of  questions  in  an  application  for  insurance, 
should  be  interpreted  as  referring  to  other 
things  of  the  same  quality  or  nature  as  the 
one  specified.  Thus,  in  the  question,  "have 
you  had  chronic  dyspepsia  or  any  other 
malady,"  the  latter  words  refer  to  and  in- 
tend to  mean  maladies  as  serious  and  of  the 
nature  of  chronic  dyspepsia,  or  which  might, 
in  the  way  it  might,  increase  the  nature  of 
the  risk.  Hence,  a  negative  answer  by  the 
applicant  for  insurance,  although  he  may 
have  attacks  of  acute  dyspepsia,  ordinary  in- 
digestion, is  not  information  withheld  suffi- 
cient to  annul  the  policy.  The  same  princi- 
ple applies  to  the  answer  "  never  been  sick," 
to  the  question  '*  for  what  disease  or  diseases 
have  you  consulted  or  been  attended  by  a 
physician,  or  taken  any  other  treatment  dur- 
ing the  last  five  years?"  The  condition  that, 
in  a  contract  of  life  insurance,  resulting  from 
the  admission  of  the  applicant  to  a  mutual 
insurance  society,  the  member  or  the  benefi- 
ciary will  have  no  other  claim  but  that  re- 
cognised by  the  by-laws,  and,  particu- 
larly, that  failure  to  appeal  within  twenty 
days  from  an  unfavourable  decision  of  the 
officer  appointed  for  the  purpose  will  have 
the  effect  of  extinguishing  all  claim,  does  not 
provide  the  society  with  a  good  ground  of 
defence  to  an  action  upon  the  policy,  if  it  ?s 
shewn  that  the  officer's  decision  was  reached 
and  given  without  notice  to  the  beneficiary 
and  without  giving  her  the  opportunity  of 
asserting  her  claim.  /.  O.  F.  y.  TurmeUe 
(1910),  19  Que.  K.  B.  261. 


TdentigeaHon  of  policy  —  Revocation 
of  wM  hy  second  maniagcl^ln  1888  W. 
fail  win  bequeathing  $1,000  each  to  two 


Inaolvent  eompany  —  Claim  of  poUcy 
holder  —  Ascertainment  of  amount.} — The 
amount  for  which  the  holder  of  an  unmatured 
policy,  payable  at  the  death  of  the  insured,  is 
to  rank  against  an  insolvent  life-assurance 
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company,  in  liqaidation  under  the  Ontario 
Insurance  Act,  ia  the  difference,  if  any.  at 
the  date  of  the  commencement  of  the  winding- 
up  between  the  present  value  of  the  sum 
assured  at  the  decease  of  the  life  assured  and 
the  present  value  of  a  life  annuity  of  an 
amount  equal  to  the  future  premiums  which 
would  become  payable  during  the  estimated 
duration  of  such  life.  Re  Merchants*  Life 
A$90ciaiian  of  Toronto— Vemon*9  Cmcs,  21 
C.  L.  T.  232,  1  O.  L.  R.  256. 


InaolTeat  foreisa  eoaipaay  —  Deposit 
— Surplus — Interest.  Re  Covenant  Mutual 
Life  Assn.  of  IlUnois,  1  O.  W.  R.  392. 

Interest  —  Preferred  beneficiaries — fiff*r- 
vivorahip — Onus  of  proof.] — ^The  insured  in  a 
policy  effected  by  him  in  favour  of  his  wife 
and  two  of  his  children,  which  had  not  been 
varied  by  him,  perished  with  his  wife  in  a 
storm  on  one  of  the  great  Jakes,  and  there 
was  no  evidence  of  survivorship.  The  per- 
sonal representatives  of  the  wife  claimed  a 
third  share  of  the  policy  moneys,  which  had 
been  paid  into  Court: — Beld,  that,  apart 
from  the  operation  of  s.-s.  8  of  s.  169.  R. 
S.  O.  1897,  c.  208,  as  amended,  a  preferred 
beneficiary  under  a  policy  within  s.-s.  1  of 
that  section,  only  acquires  an  interest  con- 
tingent upon  being  alive  when  the  insured 
dies;  and  that  the  wife's  representatives,  be- 
ing unable  to  prove  that  she  was  living  at 
the  time  her  husband  died,  were  not  entitled 
to  the  share  claimed  by  them. — Order  made 
declaring  the  fund  to  be  the  property  of  the 
two  children  in  equal  shares.  Re  PhiJUps 
d  Can.  Order  of  Chosen  Friends,  12  O.  L. 
R.  4a  7  O.  W.  R.  765. 

*'  Iiesal  hein  *'  —  Wife  and  children  — 
Ewecutor  —  Ontario  Insurance  Ad.] — In  a 
life  insurance  certificate  of  the  Canadian 
Order  of  Foresters  the  money  secured  was 
expressed  to  be  payable  at  the  death  of  the 
insured  to  his  "  legal  heirs :  '* — Held,  that 
the  money  was  payable  to  the  widow  and 
each  of  die  eight  children  of  the  insured  in 
equal  shares,  and  not  to  his  executors  to 
be  disposed  of  as  part  of  his  estate.  He 
Hamilton  d  Canadian  Order  of  Foresters, 
18  O.  L.  R.  121.  13  O.  W.  R.  410. 


Idem  for  monejs  advanced  to  pay 
premium — Evidence — Written  memorandum 
— FiUnq  —  Conservatory  attachment.]  —  A 
party  claiming  a  lien  on  the  proceeds  of  a  life 
insurance  pobcy  for  moneys  advanced  for  the 
payment  of  the  premiums  thereon  must  allege 
that  the  loans  were  evidenced  by  a  writing  of 
which  a  duplicate  was  filed  with  the  insurance 
company  and  noted  by  the  company  on  the 
duplicate  retained  by  the  lender,  as  provided 
by  R.  S.  Q.»  s.  5603,  and  subsequent  refusal 
to  give  such  writing  does  not  create  a  right 
of  conservatory  seizure.  Smith  y.  Smith,  7 
Que.  P.  R.  229. 


Mr  of  a  Ufa  aasvraaaoo  eom- 
pamy,  wUh  its  head  office  In  another  country, 
appointed  for  the  purpose  of  opening  a  branch 
in  Quebec,  acts  within  the  limits  of  his  au- 
thonly  and  binds  the  company  by  hiring  the 
services  of  a  medical  superintendent  or  ref- 
eree. QueHn  v.  Stata  life  Ins,  Co.  (1910), 
39  Que.  S.  0.  184. 


Medieal  ezamiaatioa  —  Missiaten 

and  concealments  —  Materialiiif — Breac 
toarranty — CanceUaiion  of  policy.]  —  Ir 
plaintiff's  application  to  the  defendants  1 
policy  of  life  insurance  he  warranted,  amc 
other  things,  that  the  answers  in  the  me 
examination,  which  formed  part  thereof, 
full,    complete,    and    true,   and  without 
suppression  of  facts  so  far  as  such  ans 
were  material  to  the  contract  of  insurazi< 
be  based   thereon.     In  the  examination 
plaintiff  stated  that  he  had  not  consulte 
been  attended  by  a  physician  for  six  y 
prior  thereto,  whereas  he  had  consulted 
physicians   within  four  months   immedii 
before  the  examination.    He  also  stated 
he  had  not  had  any  illness,  except  a  a 
attack  of  *'la  gripjie,"  for  three  years 
before  his  examination,  whereas  he  had 
ill   for   two   months   immediately   before 
examination,  and  had  consulted  two  doc 
who  had  told  him  that  he  was  sufferinir  f 
at  any  rate,  aniemia.   The  plaintiff  also 
cealed  several  symptoms  of  phthisis  or  ti 
culosis  from  the  examining  doctor,  whid 
afterwards  admitted  to  him  that  he  hai 
the  time  of  the  examination.    He  also   ^ 
ranted  that  he  was  free  from  disease^  wl 
as   he   had   phthisis   or   tuberculosis,    wl 
though  undeveloped  by  physical  signs,   i 
existing: — Held,   that   these  statements 
concealments  were  materia]  and  constit 
a  breach  of  the  warrant;  and  therefore 
policy  was  void.     Judgment  was  given 
the  defendants  on  their  counterclaim  for 
livery    up    of    the    policy    to    be    cance 
Smith  v.  Orange  Lodge,  24  C.  Ll  T.  1< 
O.  li.  R.  588,  2  O.  W.  R.  966. 

Medieal  referee.] — Inscribing  the  n 
of  a  physician,  followed  by  the  title  ^n 
cal  referee,"  upon  the  office  door  of  a 
assurance  company,  constitutes  a  comme 
ment  of  proof  in  writing  permitting  the 
troduction  of  oral  testimony  to  establish 
contract  of  hire  and  its  conditions.  Qm* 
V.  State  Life  Ins.  Co.  (1910).  39  Que.  8 
184. 

Mlsrepreseatatioiis  —  Application 
insurance — ^Answers   to   questions  —   Ui 
tentional  misstatements  —  Absence  of  fr 
—  Interest  on  insurance  moneys  —  Dat< 
commencement    Pearce  v.  Ifational  Life 
surance  Co.  of  Canada,  12  O.  W.  R.  360. 

Ifflsrepresentattoiis  —  Wagering  po 
— Question  for  jury  —  Evidence  —  Misdm 
tion — New  trial.] — An  action  by  an  ini 
ance  company  for  the  cancellation  of  a  pol 
of  life  insurance  was  maintained  and  an 
tion  by  the  insured  to  recover  the  amo 
of  the  policy  was  dismissed  by  the  Supei 
Court  of  Quebec  after  trial  of  both  acti 
together  by  a  jury ;  the  judgment  was  affin 
by  the  Court  of  King's  Bench.  The  inau 
appealed  to  the  Supreme  Court  of  Oanj 
and  asked  for  a  new  trial,  upon  the  giot 
that  the  trial  Judge  had  erred  in  his  cha 
to  the  jury  on  questions  as  to  the  wager 
character  of  the  policy  and  as  to  certain  t 
resentations  made  by  the  assured  being  i 
terially  incorrect  and  wilful  misstatemen 
— Held,  that  there  was  no  misdirection 
the  Judge  which  occasioned  substantial  p 
judice  to  the  appellant;  and.  in  view  of  \ 
whole   evidence,    the   jury   could  reasona] 
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ind  the  Terdict  complained  of;  and  the  ap- 
peal was  dismissed.  Lamotke  y.  North  Am- 
UU  Atmse.  Co.,  39  S.  C.  R.  328. 


la    applieation   ma   to 

^f^l^—BvUence  of  dona  /lde« — Admis9ih%Uty 
— Bfttden  of  proof  —  Findings  of  jwry,] — In 
ta  action  on  a  policy  of  life  insurance  a  de- 
fence was  that  the  insured  in  his  application, 
made  in  ISOl,  stated  that  he  was  41  years  of 
afe»  whereas  in  fact  he  was  44.  l^e  evidence 
Aewed  that  44  was  his  actoal  age  at  the  time. 
ISvidence  of  statements  made  by  the  insured, 
nuy  yeazs  b^ore  the  application,  tending  to 
shew  his  belief  tluit  he  was  bom  in  1850,  was 
rejected:  —  Held,  that  the  evidence  should 
haTe  been  admitted  for  the  purpose  of  shew- 
ing that  the  statement  in  the  application  as 
to  age  was  made  in  good  faith,  and  without 
iatcntion  to  deceive.  In  answer  to  questions 
the  JQry  fdond  that  the  statement  in  the  ap- 
pliettion  that  the  insured  was  bom  in  1850, 
wai  nntme,  and  was  material,  but  that  the 
issared  made  the  misstatement  in  good  faith, 
bdievtng  it  to  be  true,  and  without  intention 
to  deceive: — JJeld,  that  on  these  answers 
judgment  shouM  have  been  entered  for  the 
defendants,  if  the  jury  could  not  properly 
find  that  the  statement  was  made  in  good 
faith  and  without  intent  to  deceive;  but,  as 
the  plaintiff  was  not  lUlowed  to  elicit  evi- 
dence on  this  point,  there  should  be  a  new 
trisL  Where  the  statement  as  to  the  age  is 
frmd  to  foe  material  and  untrue,  an  ftvoid- 
tsce  oi  the  contract  follows,  unless  that  re- 
nlt  is  prevented  by  its  being  made  to  ap- 
poir  that  the  statement  was  made  in  good 
ftith  and  without  intent  to  deceive;  and  it 
nnst  lie  upon  the  person  seddng  to  uphold 
the  oontcact  to  make  proof  of  it.  DUhn  v. 
Jf sfMl  Reserve  Fund  Life  Assoo^  23  G.  L. 
T.  as,  5  O.  U  R.  434,  2  O.  W.  R.  78,  4  O. 
W.  a  351. 


deposited  by  eompaiiy  —  Re- 
tOMrp  —  Proeedwre  —  Action,}  —  Where 
■oneys  have  been  deposited  by  an  insurance 
cosBpany  pnzaaant  to  Art  1198^  R.  S.  Q.,  a 
eiaoBtnt  most  proceed  to  obtain  such  moneys 
I7  action  and  not  by  petition ;  and  in  these 
esses  petitions  were  dismissed  without  costs. 
CslesMo  T.  OathoUc  Order  of  Foresters,  3 
Qw.  P.  R.  400:  Be  Doran  d  A.  O.  U.  W., 
4L441. 


kble  fov  lose  covered  by  fire 
does  not  represent  the  property, 
hat  lepreeents  a  debt  resulting  from  a  con- 
tact of  insarance.  Isaac  v.  Tafler  d  QMord- 
M  Aeeoe  Co.  (1910).  11  Que.  P.  R.  350. 


Waoflt  aoeioty  —  Contract 
■teriiisu  fidei  —  Untrue  representations  in 
application — ^Agency.  Rpan  v.  OathoUc  Or* 
4€r  of  Foreeters^  1  O.  W.  R.  547. 

ipoBj  —  Naimrdl  premium 
of  assessment — RatiuQ  at  at- 
—  Pufl/ng  statements  — 
Wmrrmip  —  Rescission  of  contract — Estop- 
fcL] — ^A.  took  out  a  policy  on  his  life  in  s 
smtaal  association,  relying  on  statements 
eootsincd  in  circulars  issued  by  the  associa- 
tion stating  that  interest  on  the  reserve  fund 
would  be  snfficient  to  cover  increases  in  the 
teth  rates,  and  make  the  policy,  after  a  cer- 
taia  period,  self-sustaining.  The  rates  hav- 
lag  been  increased,  A.  paid  the  assessments 


for  some  years  under  protest,  and  then  al- 
lowed  his  policy  to  lapse,  and  sued  for  a  re- 
turn of  the  payments  he  had  made  with  in- 
terest, and  for  a  declaration  that  the  con- 
tracts were  void  ab  initio: — Held,  Sedgewick 
and  Nesbitt,  JJ..  dissenting,  that  the  state- 
ments in  the  circulars  only  expressed  the  ex- 
pectation of  the  managers  of  the  association 
as  to  the  future,  and  did  not  prevent  the 
rates  being  increased  in  the  discretion  of  the 
directors.  Mutual  Reserve  Fund  Life  Asso- 
ciation V.  Foster,  20  Times  L.  R.  715^  dis- 
tinguished. Provident  Savings  Life  Assur- 
ance Society  v.  Mowat,  32  S.  CL  R.  147,  re- 
ferred to.  Angers  v.  Mutual  Reserve  Fund 
Life  Assoc,  35  S.  G.  R.  330. 

Noa-aeoeptanoe  of  polioy — Damages.'] 
—By  an  application  for  a  policy  of  insur- 
ance on  the  defendant's  life  he  bound  him- 
self to  pay  the  first  premium  on  the  presen- 
tation ot  the  policy;  but  it  was  also  agreed 
that  the  company  should  not  incur  any  li- 
ability until  the  premium  had  been  actually 
paid  and  received  by  the  company.  The  ap- 
plication was  accented  by  the  company  and 
a  policy  issued  and  tendered  to  the  applicant, 
who  refused  to  accept  the  same: — Held,  that 
the  company  could  not  daim  the  whole 
amount  of  the  premium  as  liquidated  dam- 
ages, but  were  entitled  to  such  damages  only 
as  had  been  occasioned  by  the  defendant's 
refusal  to  accept  the  policy.  Royal  Victoria 
Life  Ins.  Co.  v.  Richards,  20  O.  L.  T.  173, 
31  O.  R.  483. 

Non-payment  of  dnes  —  Forfeiture.} 
Upon  the  construction  of  the  special  rules 
of  a  benevolent  society  Burton,  O.J.O.,  and 
liadennan,  JJl,  held,  that  a  member  had, 
in  consequence  of  non-payment  of  dues  by 
him,  ceased  to  be  a  member  and  had  forfeited 
his  right  to  benefits,  while  Osier  and  Moss, 
JJ.A.,  took  the  contrary  view.  In  the  result, 
therefore,  the  judgment  of  Boyd,  C,  in  the 
plaintiff's  favour,  was  affirmed.  But  see  20 
S.  C.  R.  307.  HilUker  v.  Knights  of  the 
Maccabees,  20  O.  L.  T.  2. 


Non-payment  of  preminnL  —  Lapse  of 
policy — ^Revival  by  subsequent  payment  — 
Warranty  of  good  health — Breach.  Seery  v. 
Federal  Life  As»ce.  Co,,  5  E.  L.  R.  406. 


Note  giTen  for  preminm. — Part  pay- 
ment— Emtension  of  time  —  Forfeiture  — 
Waiver — Estoppel.} — ^A  condition  in  a  policy 
of  life  insurance  provided  that  if  any  pre- 
mium, or  note  given  therefor,  was  not  paid 
when  due  the  policy  should  be  void.  A  note 
given,  payable  with  interest,  in  payment  of 
a  premium,  provided  that  if  it  were  not  paid 
at  maturity  the  policy  should  forthwith  be- 
come void.  On  the  maturity  of  the  note  it 
was  partly  paid,  and  an  extension  was 
granted,  and  on  a  part  payment  being  again 
made  a  further  extension  was  granted.  The 
last  extension  was  overdue  and  balance  on 
note  was  unpaid  at  the  death  of  the  assured. 
A  receipt  by  the  company,  given  at  the  time 
of  taking  the  note,  was  of  the  amount  of  the 
premium,  but  at  the  bottom  of  the  face  of  the 
receipt  were  these  words:  "Paid  by  note  in 
terms  thereof."  While  the  note  was  running 
the  policy  was  assigned  for  value,  with  the 
assent  of  the  company,  to  the  plaintiff,  to 
whom  the  receipt  was  delivered  by  the  as- 
sured:— Held,  that  no  estoppel  was  created 
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by  the  receipt;  that  there  was  no  duty  upon 
the  company  to  have  afforded  the  plaintiff 
an  opportunity  of  paying  the  preminm;  and 
that  the  policy  was  Toid.  Wood  ▼.  Confeder- 
ation Life  Assoc,  21  O.  L.  T.  149,  2  N.  B. 
Bq.  217. 

Pajment    of    oTwrdve    premliua — Ao' 

oeptance  —  Consent — State  of  health  of  as- 
sured.'l — Where,  by  the  conditions  of  a  pol- 
icy of  life  insurance,  the  non-payment  of  a 
preminm  when  it  falls  dae  renders  a  policy 
▼old,  and  where  it  is  also  declared  that  no 
preminm  in  arrears  will  be  accepted  by  the  in- 
surance company  unless  with  the  consent  in 
writing  of  the  president,  yice-president,  or  sec- 
retary, the  acceptance  of  a  premium,  after 
it  was  due,  and  the  sending  of  a  receipt  signed 
by  the  secretary,  are  equivalent  to  the  con- 
sent required  to  validate  the  late  payment  of 
the  premium. — 2.  The  fact  that  the  assured 
was  dying  when  the  premium  in  arrear  was 
paid,  the  insurance  company  not  having  in- 
quired as  to  his  state  of  health,  and  no  false 
representation  as  to  it  having  been  made,  does 
not  invalidate  the  payment  Page  v.  Metro- 
poUtan  Life  Ins.  Co.,  23  Que.  S.  G.  503. 

Payment  of  premium  —  Thirtp  days* 
grace — Estoppel — Beneficiary.  — Held,  affirm- 
ing the  judgment  of  a  Divisional  Court,  9  O. 
li.  R.  611,  5  O.  W.  B.  307,  that,  under  the 
circumstances  there  fully  set  out,  the  plaintiff 
was  a  beneficiary  under  the  contract  and 
entitled  to  claim  under  the  policy;  that 
under  B.  S.  O.  1897  c  203,  s.  148  (1),  a 
policy  is  kept  alive  or  r^enewed  by  pasrment 
of  the  premium  by  any  one  entitled  to  pay 
it  within  30  days  after  default,  although 
the  insured  may  have  died  before  payment 
during  such  period  of  grace,  and  that  here  the 
assured  was  "unable  to  pay"  the  renewal 
premium  within  the  meaning  of  condition  6 
of  the  i>oIicy  by  their  conduct  from  setting 
up  the  non-payment  of  the  premium.  Tatter- 
sail  V.  PeopWs  Life  Ins.  Co.,  11  O.  L.  R. 
326,  6  O.  W.  R.  760.  Affirmed  by  the  Su- 
preme Court  of  Canada:  Pi,opWs  Life  Ins. 
Co.  y.  TattersaU,  37  S.  C.  B.  090. 

Plaee  of  payment  —  Foreign  country 
— Demand — Title  to  insurance  moneys — An- 
cillary probate— Jury — Inconsistent  findings 
— Neu)  trial.] — ^In  an  action  against  an  in- 
surance company  on  a  life  policy,  a  verdict 
was  entered  for  the  plaintiff  on  answers  of 
the  jury  to  questions  submitted  by  the  Court 
and  counsel.  Some  of  the  answers  on  ma- 
terial issues  were  inconsistent  ani  unsatis- 
factory, and  some  pertinent  and  relevant 
questions  were  not  answered: — Held,  per 
Tuck,  O.J.,  Hanington  and  Barker,  JJ.,  that 
there  should  be  a  new  trial,  on  tiie  ground 
that  the  findings  were  incomplete,  unsatisfac- 
tory, and  inconsistent — ^By  the  terms  of  the 
policy  the  defendants  agreed  to  pay  at  their 
head  office  at  the  city  of  Hamilton  in  the 
province  of  Ontario. — Held,  per  Tuck,  C.J., 
that  a  nonsuit  should  not  be  granted  on  the 
ground  that  the  plaintiff  had  failed  to  prove  a 
demand  at  the  head  office,  or  on  the  ground 
that  no  ancillary  probate  had  been  taken  out 
in  Ontario  before  action  brought  Seery  v. 
Federal  Life  Assce.  Co.,  3  E.  L.  R.  69.  38 
N.  B.  R.  96. 

Pleading: — Foreign  law — Cause  of  death.] 
— ^To  the  two  counts  of  a  declaration  upon  a 
policy  or  certificate  of  life  insurance  defend- 


ants pleaded  34  pleas.  The  1st  and 
were  alike  and  were  as  follows :  "  The  del 
ants  say  that  no  demand  of  the  said  sui 
$2,000  was  made  at  the  association's  < 
in  Qalesburg,  Illinois,  and  by  reason  the 
and  by  the  laws  of  the  State  of  Illinois, 
plaintiff  cannot  recover  upon  the  said  oe 
cate."  The  3rd  and  20th  pleas  were 
alike  and  were  as  follows:  "The  defend 
say  that  the  death  of  the  said  August  f 
LeBlanc  was  from  a  cause  exempted  by 
provisions  and  agreements  contained  in 
said  certificate."  An  order  was  madt 
Chambers  striking  out  these  four  pleaj 
being  embarrassing.  Upon  a  motion  to 
sdnd  the  order : — Meld,  that  the  1st  and  : 
pleas  were  bad  for  not  averring  what  the 
of  the  State  of  Illinois  was  by  reasoi 
which  the  plaintiff  could  not  recover; 
(2)  that  the  3rd  and  20th  pleas  were  go< 
it  being  unnecessary  to  specify  the  partic 
cause  relied  upon  by  the  defendants  as 
empting  them  from  liability.  LeBlanc 
Covenant  Mutual  Benefit  Assoc,  34  N. 
R.  444. 

Poliey  —  Assignment  hy  uHU  —  Iden 
cation.] — ^The  assignment  of  a  policy  of 
insurance  under  Arts.  6681  and  6584.  R- 
Q.,  may  be  by  will.  It  is  not  necessary  1 
the  will  diould  be  annexed  to  the  policy ;  i 
sufficient  if  the  will  refers  to  the  policy 
such  a  wi^  as  to  establish  its  identity  bey 
contest  Hardy  v.  Shannon,  19  Que.  S. 
326. 

Poliey  —  Beneficiary  named  in  poUo 
Death  of  before  death  of  assured — Vested 
terest  of  beneficiary — Insurance  moneys  | 
able  in  Ontario.] — ^The  North  American  J 
Assurance  Company,  with  head  office  at  G 
onto,  issued  a  policy  on  life  of  M.,  pays 
to  his  mother  i^ould  his  death  occur  wit 
the  investment  period  thereof,  otherwise 
his  estate.  The  mother  predeceased  her 
within  the  investment  period,  dying  intesta 
— Held,  that  the  proceeds  of  the  policy  if 
to  the  estate  of  the  mother,  and  that  the 
surance  being  payable  within  and  subject 
the  law  of  Manitoba,  the  administrator  m 
distribute  the  proceeds  in  accordance  n 
that  law.    Re  McGregor,  10  W.  L.  R.  43fi 

Poliey— 47Iatm   by   assignee  —  Fraudml 
representations  of  Msured  in  appUcatiom 
Sickness  at  time  of  application,] — Action 
a   life   insurance   policy,   dismissed,   on 
grounds    that   insured    had    made   misrei 
sentations  as  to  other  insurance,  state  of  hea 
and  cause  of  death  of  other  members  of  I 
family.    The  insurance  was  not  genuine 
favour  of  insured,  but    rather  obtained 
that  plaintiff  might  give  same  to  his  credit 
as   collateral    security.    Dupere   v.   Lend 
6  B.  li.  R.  232. 

Poliey  —  Options  —  Ouaranteed  cash  « 
render  and  loan  viUues  —  **  Teors "— -0< 
struction  o/.]— Riddell,  J.,  held,  17  O.  W. 
982,  2  O.  W.  N.  431,  that  the  word  "  yeaz 
mentioned  in  tables  of  guaranteed  cash  • 
render  and  loan  values  contained  in  a  polj 
of  life  insurance,  means  complete  years, 
Divisional  Court  held,  that,  when  a  poli 
holder  pays  all  premiums  due  on  a  p<dicy  m 
the  sum  payable  on  surrender  does  not  i 
pear  on  tiie  contract,  but  may  be  compul 
from  the  table  printed  upon  it,  and  if  i 
Policy  holder  elects  to  accept  this  value  beft 
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it  is  tendered  to  him  he  has  lost  his  legal 
ngbtE  and  the  contract  is  then  to  do  what  he 
his  elected  to  be  done.  Election  under  mis- 
tike  TOobaUy  binding  the  law.  Judgment  of 
Bidddl,  J.,  affirmed.  Fountain  v.  Can.  Giiar^ 
4U»  Life  Int.  Co.  (19U),  19  O.  W.  B.  273,  2 
O.  W.  N.  1120. 


FoUfljr  for  6  auiaths — Homant  plan  of 
Iwel  imewrmnoe  4Ueu9sed  —  Changed  nature 
ef  poUcf  m  no  way  prejudioidl  —  Bona  fidee 
M  fort  of  company  —  Coete.J — ^PlaintiJDL  a 
poUcy-bolder  in  defendant  company  on  wnat 
is  kiiown  as  the  Homana  plan,  by  which  his 
asMssments  increase  from  year  to  year  dur- 
ing its  carrency»  sued  for  a  rescission  of  the 
contract  on  the  ground  of  fraud  or  misrepre- 
sentation inducing  tlie  contract.  Middleton, 
J..  leU,  in  a  Homans  plan  of  insurance,  where 
tile  schedule  in  the  contracts  ceases  at  00 
jfars  of  age,  that  the  right  to  renewal  also 
cesses,  and  an  action  by  a  policy-holder  on 
tbe  contract  win  not  lie  unless  he  alleges  and 
proves  grounds  as  fraud  or  misrepresentation. 
Action  dismiiwed  without  costs.  Bokenley 
r.  Federal  Ufe  Aeece  Co.  (1911),  19  O.  W. 
B.  507,  2  O.  W.  N.  1274. 

Fallay  Im  f  aTinv  of  asother — ^Advance 
hf  oiother  on  faith  of — Subsequent  marriage 
of  insoied — ^Apportionment  in  favour  of  wife 
— Oaiffi  by  mother  as  bmefidary  for  value. 
Be  Bweeleior  lAfe  Ine.  Co,  d  De  Oeer,  1 
0.  W.  B.  702,  TTL 

P^Hej  ima«BSi«toBt  with  applieatloa 

Sepofmeni  of  premium  —  Laches.] — ^The 
pUnliff  amdied  to  the  defendants  for  insur- 
ance at  a  fixed  annual  premium  for  life,  but 
tbe  policy  sent  to  him  contained  a  provision 
that  the  premium  might  be  increased.  He  did 
yt  read  tibe  policy,  and,  pursuant  to  notices 
fran  tlie  defendants,  paid  them  seven  annual 
pieminms  at  the  original  rate.  In  the  eighth 
j«ar  tibe  defendants  demanded  a  larger  pre- 
Buaai  :~rff«id,  that  the  policy,  not  being  in 
Aceordance  with  the  app&cation,  was  a  mere 
coanter-iiroposal,  and  that  there  was  no  cour 
tract;  Uiat  the  plaintilf  was  under  no  obli- 
catioo  to  read  the  policy,  which  he  was  en- 
titled to  assume,  in  the  absence  of  anything 
done  by  tl»e  company  to  call  his  attention 
to  the  provision  in  question,  to  be  in  acoord- 
•aee  with  the  application;  that  he  was, 
therefore,  not  barred  by  acquiescence  or  de- 
ity; and  that  he  was  entitled  to  repayment 
of  the  preoainms  with  interest;  Madennan, 
J^  diBBcnting.  Mowat  v.  Provident  Sav- 
m$9  Life  Aseee.  8oey.,  21  C  L.  T.  17,  27  A. 
R.675L 

Vallej  am  Ufe  of  one  pevsoat  for  bone- 
it  «f  oaottor  —  Assignment  —  Death  of 
asBued — Claim  by  administrator.  Bain  v. 
Cepp,  1  O.  W.  B.  706,  784.  804. 

FoUay  yaymblo  to  asanrod's  surrlT- 
tac  sUldxoa  sksuro  and  nhmra  alike — 

yenaUon  by  npiU  —  Provision  for  division 
«ft<»  fowi^est  ehUd  attains  21 — Substituting 
eUdrea  ta  event  of  death  of  children — Right 
ef  eoA  chOd  to  be  paid  on  attaining  ma- 
ftntp.} — ^Deceased  had  policies  of  life  insur- 
payable  to  surviving  children  share  and 
Ike.  By  her  will  the  insurance 
tys  were  to  be  held  in  trust  to  be  divided 
_  her  children  per  stirpes  on  youngest 
itttiiihig  21.  Grandduldren  to  take  in  place 
of  any  deceased  child.    At  her  death,  as  the 


law  then  stood,  there  was  no  provision  to  take 
insurance  moneys  from  children  to  give  them 
to  grandchildren: — Held,  that  she  could  not 
convert  a  vested  interest  into  a  contingent 
interest,  and  that  each  child  on  attaining  21 
was  entitled  to  be  paid  his  or  her  share.  Re 
Dicks,  13  O.  W.  R  645,  18  O.  L.  R  657. 

Polioy  payable  to  benefiolary  Im  oaae 
of     iiunuped's     death     within     named 

period-;— DeatA  of  heneflciary  before  insured 
— Conflict  of  laws — Manitoba  Insurance  AcU 
R.  8.  M.  1902  c.  82,  s.  40— Insurable  interest 
in  Ufe.] — A  life  insurance  policy  (not  coming 
witfain  the  Act  respecting  Life  Insurance  for 
the  benefit  of  Wives  and  Children,  B.  S.  M. 
1902  c.  83)  and  the  money  to  become  due 
under  it  bdong,  the  moment  it  is  issued,  to 
the  person  or  persons  named  in  it  as  the 
beneficiary  or  beneficiaries,  and  there  is  no 
power  in  the  insured  by  any  act  of  his,  by 
deed  or  by  will,  to  transfer  to  any  other 
person  the  interest  of  the  beneficiary,  which 
is  a  vested  right  in  him  or  her;  and,  there- 
fore, when  the  beneficiary  dies  before  the  in- 
sured, the  right  to  the  money  passes  over  to 
the  personal  representatives  of  the  beneficiary 
to  the  exclusion  of  the  insured  or  his  personal 
representatives  at  his  death. — Central  Bank 
of  Washington  v.  Hume,  128  U.  S.  B.  195, 
and  Am.  &  Bng.  Encyc.  of  Law,  voL  3,  p. 
980,  followed. — Wicksteed  v.  Munro,  13  A. 
B.  486.  distinguished  because  based  on 
special  Ontario  legislation. — ^A  policy  may  be 
made  payable  to  a  person  or  beneficiary  who 
is  without  any  insurable  interest  in  the 
life  of  the  insured. — North  American  Life 
Assurance  Co.  v.  Craipen,  13  S.  C.  B.  278, 
followed. — ^By  virtue  of  s.  40  of  the  Manitoba 
Insurance  Act,  B.  S.  M.  1902  c  82,  the  money 
payable  under  a  policy  of  life  insurance, 
issued  by  a  company  licensed  under  the  Act, 
when  the  insured  resides  in  Manitoba,  is  pay- 
able there,  although  the  policy  itself  provides 
for  payment  at  the  head  office  of  the  company 
in  another  province,  and  in  such  a  case  the 
contract  of  insurance  is  subject  to  the  laws 
of  Manitoba,  and  the  money  must  be  dis- 
tributed in  accordance  therewith.  Re  Mc- 
Gregor, 18  Man.  L.  B.  432,  10  W.  L.  B.  435. 

Policy  payable  to  wife — Wife  died — 
Re-married  —  Death  of  insured  —  Moneys 
claimed  by  widow  and  by  children — Right  of 
representation  by  grandchildren — Who  en- 
titled to  money? — Costs.]  —  Insured  in  ap- 
plication for  life  insurance,  directed  that  the 
money  should  be  payable  to  Isabella,  his  wife. 
She  died  in  1898.  He  married  again  Marilla, 
who  survived  him.  The  moneys  were  claimed 
by  the  surviving  children  and  by  the  widow, 
and  the  infant  children  of  a  son,  who  pre- 
deceased insured,  claimed  to  be  entitled  to 
the  share  which  tJieir  father  would  have  taken 
had  he  survived. — Teetzel,  J.,  }>eld,  that  the 
words  **  his  wife  "  meant  the  person  who  was 
his  wife  at  the  date  of  the  certificate;  that 
the  grandchildren  were  necessarily  excluded 
by  the  express  provision  providing  only  for 
surviving  children;  that  the  moneys  should 
be  paid  to  the  children  who  survived  the  in- 
sured. All  costs  out  of  fund.  Re  Sons  of 
Scotland  Benevolent  Assoc,  d  Davidson 
(1910),  17  O.  W.  B.  300,  2  O.  W.  N.  200. 

Polioy  payable  to  wife  of  assured — 

Assignment  of  policy  by  insured  to  creditors 
in  trust  for  himself  and  another — Consent  of 
wife  by  tetter  to  assignee— Wife  domiciled  in 
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Quebec.] — ^Appeal  from  Jadgment  dismined. 
A  life  insurance  policy  was  assigned  by  M. 
for  an  advance  to  B.,  who  held  in  tnist  for 
himself  and  plaintiff.  B.  subsequently  as^ 
signed  to  defendants: — Held,  that  latter  were 
hona  fide  purchasers  for  value  without  notice 
of  plaintiff's  claim*  At  the  time  of  the  as- 
signment M.  and  his  wife  were  domiciled  in 
Quebec,  so  that  the  assignment  was  a  nullity. 
Crawford  ▼.  Can,  Bank  of  Commerce,  13  O. 
W.  R.  967. 

Preferred  beaefieiary  —  Widow — De- 
ciaration  by  wiU  —  Claime  of  oreditore,] — 
Motion  by  executors  under  Rule  938  to  deter- 
mine the  respectiye  rights  of  the  widow  and 
the  creditors  of  W.  F.  R.  Wrighton,  deceased, 
in  regard  to  the  proceeds  of  two  policies  of 
insurance  upon  his  life,  aggregating  $3,000. 
The  deceased  made  a  will  containing  this  pro- 
vision :  "  I  devise,  give,  and  bequeath  to  my 
dear  wife  Amelia  Wrighton,  her  heirs  and 
assigns,  absolutely,  all  my  real  and  personal 
estate  and  effects  of  every  nature  and  de- 
scription whatsoever  and  wheresoever  situ- 
ate and  being,  and  including  therein  any  and 
all  policy  and  policies  of  life  and  other  as- 
surance." In  an  earlier  clause  the  testator 
directed  his  executors  to  pay  his  just  debts 
and  funeral  and  testamentary  expenses  out 
of  his  personal  estate  and  cash  on  hand. 
The  widow  contended  that  she  was  entitled 
as  a  preferred  beneficiary  to  the  insurance 
moneys  in  question,  to  the  exclusion  of  any 
claim  thereupon  of  her  late  husband's  cre- 
ditors:— Held,  the  contention  of  the  widow 
could  not  prevail.  The  very  instrument  con- 
ferring title  upon  the  widow  made  that  title 
subject  to  the  payment  of  the  debts  of  the 
testator.  The  insurance  moneys  were  In  the 
gift  itself  blended  with  and  treated  as  form- 
ing part  of  the  general  estate  out  of  which 
debts  were  expressly  directed  to  be  paid. 
The  testator  unmistakably  expressed  his  in- 
tention that  these  insurance  moneys  should 
remain  part  of  his  general  estate  available 
to  meet  the  claims  of  his  creditors.  Re 
Wriffhton,  4  O.  W.  R.  261,  25  C.  L.  T.  44,  8 
O.  L.  R.  630. 

Preferred  beneHeUry— Will— Trust  — 
Estate.  Re  Buncombe,  3  O.  L.  R.  510,  1  O. 
W.  R.  153. 

Premivm — Failure  of  ineured  to  pay  — 
Payment  by  company's  agent  on  insured's  be- 
half —  Recovery  against  insured.  Zwioker 
V.  Pearl  (1911),  9  B.  L.  R.  427,        N.  S.  R. 

Premimn  note  —  Contract  —  Amend- 
ment— Infantry — ^Where  an  infant  insured 
his  life  and  gave  a  promissory  note  for  the 
first  year's  premium,  which  note,  as  to 
amount,  and  time  of  payment,  did  not  cor- 
respond with  the  policy  issued: — Heild,  that 
the  policy,  and  not  the  note,  was  the  contract 
within  the  meaning  of  s.  150  (6)  of  the  In- 
surance Act,  R.  S.  O.  c.  203 ;  and  the  insurers 
could  not  recover  upon  the  note  by  virtue  of 
that  section  or  otherwise: — 8emble,  that  if 
the  insurers  were  allowed  to  amend  and  sue 
on  the  policy,  they  could  recover  only  a 
small  part  of  the  premium,  because,  by  a 
condition  indorsed  upon  the  policy,  it  became 
void  if  the  premium  was  not  paid  within  a 
month.  Continental  Life  Ins,  Co,  v.  Bowl- 
inff,  21  C.  li.  T.  246. 

Premium  note  —  Ifon-i^ayment  —  For- 
feiture —  Extended  insurance.]   —  A  life 


policy  was  Issued  on  the  27th  June,  189^ 
$5,000,  an  annual  premium  of  |84i50 
payable  on   the  20th  March  in  ea<di 
The  second  premium  was  paid  on  the 
March,  1895,  but  the  third  was  not  pak 
insured  giving  a  promissory  note  dated 
March,  1896,  at  ninety  days,  the  note  pi 
ing  that  if  it  was  not  paid  at  maturit: 
policy  should  become  null  and  void*  but 
ject,  on   subsequent   payment,   to   reini 
ment    under    the    rules    for   lapsed    pol 
Payments  on  account  of  the  note  were  z 
and  in  February,  1898,  the  insured  die 
Held,  in  an  action  by  the  beneficiary, 
the  giving  of  the  note  was  not  a  payme 
the  premium  such  as  would  entitle  the  im 
to  tiie  extended  insurance  allowed   in 
three  full  annual  premiums  had  been 
Tilley  v.  Confederation  Life  Assoc,  20  i 
T.  184,  7  B.  C.  R.  144. 

Prenustptloa  ot  deatk.] — The  mat 

filed  satisfied  the  Oonrt  that  the  presi 
tion  of  death  of  the  assured  had  been  e 
lished,  and  insurance  company  was  din 
to  pay  amount  of  oolicies  to  claimants. 
PUgHm,  12  O.  W.  R.  1066. 


iptloA  of  death  troma,  abw 

-Rebuttal.     Roderick  v.  Knights  of  Mi 
bees,  2  O.  W.  R.  493. 

Presvmptioa  of  death  of   Inavn 

Ontario  Insurance  Act,  s.  148.  s.-8.  > 
Bdw.  VII.  c.  36— Evidence— Costs.  Re 
ffrim,  12  O.  W.  R.  1086. 

Presumption  of  death  —  Proof  o 
Evidence  on  which  presumption  wiU  bt 
clared — Statute  of  Limitations — Ontario 
surance  Act.] — ^Action  by  Mary  I.  Somer 
wife  of  Wm.  J.  Somerville,  who  was  ins 
in  defendant  company  for  $6,000,  for  an  c 
declaring  that  the  said  Wm.  J.  Somerville, 
had  not  been  heard  from  by  his  family  i 
Dec.,  1897,  should  be  deemed  to  have  • 
within  one  year  after  20th  December.  1 
and  for  judgment  against  defendants 
$7,055.90  and  interest  from  1st  April  ] 
being  amount  of  policies  and  premiums 
subsequent  to  alleged  death.  Defendant! 
nied  due  notice  and  proof  of  death  of 
insured.  Magee,  J.,  held,  that  judgi 
shoi^d  be  entered,  declaring  that  Wm 
Somerville  should  be,  and  is,  legally  presa 
to  have  died  before  15th  May,  19(^  but 
the  defendant  company  had  not  received  i 
cient  proof  of  his  death  before  the  ao 
and  dismissed  the  action,  but  without 
judice  to  another  action.  Somerville  v.  i 
Life  Ins,  Co.  (1910),  16  O.  W.  R.  30J 
O.  L.  R.  27a 

Prooeeda  of  poliej  —  Payment  b% 
staknents — Beneficiary  —  Vested  righu 
The  insured  applied  for  a  policy  of  || 
on  his  life,  payable  in  the  event  of  his  a 
in  fifteen  instalments  of  $833.33  each.  B 
asked  in  the  application :  "  In  event  of  4 
of  beneficiaries  "  (his  three  daughters) 
you  desire  that  the  assurance  shall  be  I 
payable  to  your  executors.  administratoH 
assigns?"  he  answered:  "No;  make  t0 
two  sons."  This  policy  was  drawn  P<l 
in  fifteen  annual  instalments  to  the  J 
daughters,  or,  in  the  ev«it  of  their  deaQ 
the  two  sons.  The  three  daughters  apl 
to  accelerate  the  payments  and  obtain 
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whole  amount  insured  forthwith:  —  Held, 
thit  it  was  not  desirable  to  incorporate  the 
somewhat  technical  and  not  always  satisfac- 
lory  doctrine  as  to  the  vesting  of  legacies  into 
policies  of  insurance.  The  intention  of  the 
ittsnred  was  certainly  to  eke  out  the  amount 
i&sored,  so  far  as  possible,  by  means  of  an- 
BQai  payments  for  the  benefit  of  his  daughters 
if  tlire  at  the  date  of  payment,  and,  If  not, 
for  the  benefit  of  his  sons  who  might  sur- 
TiTe  the  deceased  daughters.  Re  McKeUar, 
21  C.  L.  T.  381. 

P«»ftta  —  Beneficiary. 1 — ^The  wife  of  the 
assured,  the  beneficiary  in  a  policy  of  life  in- 
nxajice  **with  particinatlon  in  profits/*  is 
■ot  entitled  to  receive  the  profit  in  the  life- 
time of  the  assured.  Colleret  v.  JEtna  Life 
Int.  Co.,  3  Que.  P.  R.  394. 

Promissory  aoto  for  first  premliua — 

LiaMitp  on  note  ichen  policy  voided  hy  non- 
puyment.} — ^A  person  who  applies  for  and 
receives  a  policy  of  life  insurance  and  gives 
his  promissory  note  for  the  amount  of  the 
firit  premium,  payable  in  three  months,  can- 
oot,  by  refusing  to  pay  the  note,  and  return- 
ing the  poli<7,  avoid  liability  for  the  full 
tmonnt  of  the  note,  although  the  policy  be- 
comes void  by  reason  of  such  non-payment. 
—y«ntfaciurer8  Life  Insurance  Co.  v.  Gor- 
^  20  A.  R.,  per  Maclennan,  J.,  at  p.  335, 
followed. — Royal  Victoria  Life  Insurance  Co. 
r.  Richards,  31  O.  R.  483,  distinguished. 
Msmmfacturers  Life  Ins.  Co.  v.  Rotoes,  5  W. 
L.  R.  405,  16  Man.  L.  R.  540. 


Boto  for  preminin — With- 
drawal of  application  l>efore  acceptance  by 
eofflpany  —  Liability  of  applicant  on  note. 
Laperance  v.  Bri««oii,  4  E.  L.  R.  97. 


waiie  sWen  for  preminm 

—Right  to  recover  on,  notwithstanding  for- 
jfihve—ConMeration.^ — ^An  application  for 
a  policy  of  life  insurance  in  the  plaintiff  com- 
pany contained  the  following  provision :  '*  In 
consideration  of  the  acceptance  of  this  appli- 
eatioii  and  the  expense  incurred  in  connection 
therewith.  I  will  accept  said  policy,  when  is- 
sued, and  pay  the  first  annual  premium  there- 
on, and  if  any  note  ...  or  renewal  or 
renewals  thereof,  given  for  the  first  or  any 
labaeqiient  premium,  or  any  part  thereof, 
be  not  paid  when  due,  any  policy  issued  here- 
onder  will  cease  to  be  in  force  without  any 
notice  or  action  on  the  part  of  the  company, 
bot  oererthelesa  the  liability  to  pay  such  note 
.  .  siudl  continue  and  be  enforceable,  pro- 
vided the  oompany  will  revive  the  policy  in  its 
tmaa,  on  production  of  satisfactory  evidence 
of  ooDtinaed  good  health."  A  promissory 
Mte.  given  by  the  defendant,  for  one-half  of 
the  pmainnci  on  the  policy  issued  by  the  plain- 
tiff company,  was  not  paid  at  maturity,  and 
the  oompany  notified  the  plaintiff  that  the 
policy  was  forfeited,  and  made  an  entry  to 
that  effect  on  their  books.  It  appearing  that, 
ia  addition  to  the  consideration  mentioned 
IB  the  application,  the  defendant  had  been 
iamred  for  at  least  five  months: — Heldy  that 
Atte  waff  valuable  consideration  for  the  note, 
•ad  that  the  plaintiffs  were  entitled  to  re- 
eover  upon  it.  The  effect  of  the  words  in  the 
■ppticatioa  "provided  the  company  will  re- 
▼tve."  etc.,  was  merely  to  signify  the  terms 
upon  which  a  policy  forfeited  under  the  rules 
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of  the  company  could  be  revived,  and  formed 
an  agreement  on  the  part  of  the  company 
independent  of  the  payment  of  the  premium. 
Home  Life  Assoc,  v.  Walsh,  36  N.  S.  R.  73. 

Promissory  note  giTen  for  prominm 

— Right  to  recover  on,  nottcithstanding  for- 
feiture— Consideration — Verdict  of  jury.]  — 
Where  a  promissory  note  was  given  to  the 
agent  of  on  insurance  company  in  payment 
of  a  first  premium  on  a  policy ;  and  a  policy 
was  issued  and  sent  to  the  insured  and  re- 
tained by  him,  containing  provisions  to  the 
effect  that  the  insurance  should  not  take  ef- 
fect or  be  binding  until  the  first  premium  had 
been  paid  to  the  company  or  a  duly  author- 
ised agent ;  also,  .that  if  a  promissory  note  or 
obligation  were  given  for  the  premium,  and 
should  not  be  paid  at  maturity,  the  policy 
should  not  be  in  force  while  the  default  con- 
tinued, but  the  party  should  be  liable  on  the 
note;  the  Court  refused  to  set  aside  a  ver- 
dict for  the  agent  of  the  company  on  the  note, 
on  the  ground  that  there  was  no  considera- 
tion, holding  that  the  defendant  (appellant) 
was  bound  to  shew  affirmatively  that  the  ver- 
dict was  wrong.  Crawford  v.  8ipprell,  36  N. 
B.  R.  344. 

Promissory  note  giTon  for  preminm 

—  Part  payment  —  Extension  of  time  — 
Waiver — Assignment  of  policy — Receipt — S.t- 
toppel—Duty  to  assignee.] — A  condition  in  a 
policy  of  life  insurance  provided  that  if  any 
premium,  or  note  given  therefor,  was  not  paid 
when  due,  the  policy  should  be  void.  A  note 
given,  payable  with  interest,  in  payment  of 
a  premium,  provided  that  if  it  were  not  paid 
at  maturity  the  policy  should  forthwith  be- 
come void.  On  the  maturity  of  the  note,  it 
was  partly  paid  and  an  extension  was 
granted,  and  on  a  part  payment  being  again 
made  a  further  extension  was  granted.  The 
last  extension  was  overdue,  and  the  balance 
on  the  note  was  unpaid  at  the  death  of  the 
assured.  A  receipt  by  the  company,  given  at 
the  time  of  taking  the  note,  was  for  the 
amount  of  the  premium,  but  at  the  bottom  of 
the  face  of  the  receipt  were  these  words: 
**  Paid  by  note  in  terms  thereof."  While  the 
note  was  running  the  policy  was  assigned  for 
value,  with  the  assent  of  the  company,  to 
the  plaintiff,  to  whom  the  receipt  was  de- 
livered by  the  assured : — Held,  that  the  com- 
pany were  estopped  by  the  receipt,  and  by 
the  extensions  of  the  time  for  payment  to 
the  assured,  from  setting  up  against  the  plain- 
tiff that  the  policy  was  void  for  non-pay- 
ment of  the  premium.  Wood  v.  Confedera- 
tion Life  Assoc,  35  N.  B.  R.  512. 

PronUssory  note  giTon  to  agent  for 
preminn&  —  Authority  of  agent  of  life  in- 
surance company  —  Principal  and  agent — 
Warranty  of  authority  —  ImpUcatUmJ]  — 
An  insurance  company  sent  to  an  agent  com- 
missioned to  solicit  insurance,  printed  blanks, 
or  forms,  in  which  was  found,  among  others, 
the  following  clause :  "  If  a  cheque,  draft,  or 
other  obligation  has  been  given  for  the  first 
or  some  subsequent  premium,  or  part  there- 
of, and  if  it  is  not  paid  on  maturity,  it  is 
expressly  agreed  that  any  assurance  or  pol- 
icy made  on  such  application  (sic)  shall  be- 
come void  and  shall  be  annulled,  but  never- 
theless the  cheque  or  the  obligation  must  be 
paid ;  ''  and  in  the  margin  of  this  clause  the 
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question :  **  What  cash  premium  has  been 
paid  to  make  the  assurance,  under  this  ap- 
plication, binding  from  this  date,  providing 
the  risk  be  assumed  by  the  delivery  of  the 
company's  policy?  $  :" — Held,  that  the 
insurance  company  did  not  by  seeding  the 
blanks  to  the  agent  afford  reasonable  ground 
for  the  belief  that  the  person  thus  employed 
was  their  mandatory  to  receive  the  first  prem- 
ium on  an  insurance  applied  for  by  a  client. 
Therefore,  when  the  latter,  in  signing  his  ap- 
plication, gives  at  the  same  time  his  prom- 
issory note  for  the  first  premium,  payable 
to  the  agent  by  name,  who  negotiates  it  and 
appropriates  the  amount  of  it.  the  insurance 
company  incur  no  responsibility,  either  as 
principals,  or  as  wnrrantors  of  the  act  of 
their  officer  in  the  exercise  of  his  functions. 
Beavdoin  v.  Chcrruan  A  Federal  Life  Assce. 
Co,,  35  Que.  S.  C.  236. 

Rts^t  to  moiiAy  payable  viider 
policy — Beneficiary  and  emecutori  —  Inter' 
pleader  i$9ue — Debtor  and  creditor — PoUcy 
regarded  0$  security  for  debt,] — ^Appeal  from 
the  judgment  of  Drysdale,  J.,  in  favour  of 
plaintiff  in  an  interpleader  issue  as  to  plain- 
tifTs  right  to  receive  and  retain  money  pay- 
able under  a  life  insurance  policy.  Robineon 
v.  Imperial  Life  Astce.  Oo.  (N.  S.  1910).  9 
E.  L.  R.  164. 

Sniroader  of  policy  —  Benefit — Loan — 
Lapse  —  Restoration  —  Death  of  insured  — 
Application  hy  representatives,]  —  When  a 
policy  of  life  insurance  provides  for  a  bene- 
fit to  the  insured  or  his  representatives  upon 
surrender  of  the  policy,  such  a  surrender 
means  a  giving  up  of  the  policy  with  an  ex- 
press or  implied  consent  that  it  be  cancelled. 
The  deposit  of  the  policy  in  the  hands  of  the 
insurer  for  the  purposes  of  a  loan  will  not 
avail  as  a  surrender  under  the  covenant — 
When  it  is  provided  in  a  policy  that  after 
the  insurance  has  been  maintained  for  2 
years,  if  it  lapses  by  non-payment  of  the 
preminm,  and  application  is  made  wi>thin  6 
months  thereafter,  a  benefit  will  still  accrue, 
at  the  death  of  the  insured,  to  his  repre- 
sentatives, and  if  the  insured  dies  and  his 
representatives  apply  for  payment  of  the  in- 
surance, within  6  months  of  the  lapse  there- 
of, such  an  application  is  suflScient  to  entitle 
them  to  the  benefit  of  the  proviso,  though 
not  made  specifically  therefor.  Beaudette  v. 
Provident  Savings  Life  Assve.  iSoc,  30  Que. 
S.  C.  160. 

S-mTender  of  policy  —  Inducement  — 
Misstatement  of  agent  —  Release  —  Subse- 
quent repudiation  —  Fraud.  Hamilton  v. 
Mutual  Reserve  Life  Ins,  Co,,  2  O.  W.  R. 
155,  806.  3  O.  W.  R.  851.  4  O.  W.  R.  299, 
416,  5  O.  W.  R.  162. 

Tender  of  premiiun  —  Refusal  to  ac- 
cept— Necessity  for  tender  of  future  prem- 
iums,]— In  an  action  by  the  widow  of  a  man 
whose  life  was  insured  by  the  defendants  for 
$1,000,  upon  payment  of  a  monthly  premium 
of  $1.34,  to  recover  the  amount  of  the  insur- 
ance upon  proof  of  his  death,  the  plaintiff 
alleged  that  she  tendered  the  monthly  prem- 
ium for  January,  1892,  but  the  defendants 
refused  to  accept  it,  or  any  future  premium, 
unless  the  insured  should  be  re-examined. 
He  died  in  June,  ISOT) : — Held,  upon  the  evi- 
donoc  at  the  trial,  that  the  plaintiff  had  not 


discharged  the  burden  of  proving  the  U 
but,  in  any  case,  one  tender  would  not 
been  sufiScient.  the  circumstances  not 
such  as  to  justify  a  reasonable  beliei 
future  tenders  would  be  rejected.  W< 
New  York  Life  Ins,  Co,,  22  C.  L,  T.  IT 

Terms  of  policy  not  aeeordJji^  t4 
plication.]  —  Defendant  applied  1 
$10,000  policy  in  an  insurance  company 
ing  a'  note  for  first  premium.  Whe 
policy  was  presented  to  defendant  he 
that  it  was  for  only  $7,452,  and  oth< 
not  in  accordance  with  the  policy  for  ' 
he  contracted.  He  sent  the  company  a  c 
to  cover  the  time  he  had  retained  the 
and  repudiated  the  contract.  The  coi 
transferred  the  note  to  their  agent, 
brought  action  to  recover  the  balance 
Held,  that  there  had  been  no  conside: 
given  for  the  note,  and  that  the  tran 
having  notice  was  in  no  better  positi 
recover  thereon  than  the  company.  J 
dismissed.  Pearlman  y,  SutcUffe  (191C 
O.  W.  R.  140. 

Transfer  of  poUoy— (?«/t-~CMnl  ( 

—The  provisions  of  the  Civil  Code  as  tc 
inter  vivos  and  their  acceptance  do  not 
to  transfers  of  !ife  insurance  policies,    j 
real  Coai  d  Tou^ng   Co.  v.  British  E 
Mutual  Life  Assce.  Co.,  5  Que.  P.  R.  2 

Twenty-year   distrlbntion   polic 

Guaranteed  value — Profits — Agent  fun 
plaintiff  table  of,  in  U)riting  —  Profits 
ized  d^  not  equal  quotation  given  in 
made  by  agent  —  Action  to  rescind  cot 
and  for  return  of  premiums,] — Plainti 
plied  for  two  policies  of  insurance  for  ^ 
each,  after  which  defendants'  agent  su] 
him  with  a  table  shewing  guaranteed  i 
and  estimated  profits,  together  with  o] 
available  at  end  of  20  years.  Plaintifl 
his  premiums  for  20  years,  bnt  the  p< 
did  not  produce  the  amount  of  the  n 
and  profits  as  set  out  in  the  table  fun 
by  the  agent.  Plaintiff  brought  action 
force  his  contracts,  but  later  amende< 
asked  for  rescission  of  the  contract  with 
turn  of  premiums  paid  with  interest  1 
ford,  J.  (17  O.  W.  R.  33,  2  O.  W.  N. 
held,  that  the  contracts  were  entered  ini 
der  the  representations  made  by  the  i 
and  plaintiff  was  entitied  to  have  thez 
cinded  and  premiums  with  interest  ret 
and  costs  of  action.  Court  of  Appeal, 
that  there  were  no  misrepresentations 
to  plaintiff  which  induced  him  to  entei 
the  contract.  Appeal  allowed.  Shaw  V 
tual  Ufe  Ins,  Co,  (1911),  18  O.  W.  B 
2  O.  W.  N.  967. 

Unmatured  policy  —  Present  imI 
reversion — Mode  of  calculating  —  Si9^ 
Amendment — Declaration  as  to  former 
— ^The  ascertainment  of  the  present  va] 
the  reversion  in  the  sum  assured  ^ 
policy  at  the  decease  of  the  life  insuf^ 
directed  by  the  judgment  in  21  C.  L.  1 
1  O.  L.  R.  256,  is  a  matter  of  simple 
lation  from  the  ordinary  life  insurance  fa 
the  premium  actually  paid  by  the  insun 
nothing  to  do  with  the  calculation.  Tft 
tute  1  Edw.  VII.  c.  21  (C),  assented 
the  15th  April,  1901,  altering  the  man] 
valuing  unmatured  policies,  and  enaotidj 
the  alterations  declared  the  law  of  tfad 
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▼ince  as  it  existed  on  the  14th  April,  1892, 
did  sot  alFect  the  rights  of  the  claimants 
ODder  their  policies,  because  those  rights  had 
b«en  declared  (by  the  judgment  referred  to 
abore)  before  the  Act  was  passed,  and  judg- 
ments are  not  re-opened  even  by  such  legis- 
lation. Re  MerchanW  Life  Asttn,  of  To- 
ronto, Femon**  Claims,  22  C.  I..  T.  19,  2  O. 
L.  R.  682. 

See,  also,  S.  C.  (Master  in  Ordinary),  22 
C.  Ia  T.  G5. 

UajBatued  policy — Mode  of  calculating 
present  value  of  reversion*  Re  MerchanW 
Life  Auoc^  Vernon'9  Claims,  7  O.  W.  R. 
631 

Validity  of  polioy — Lien  against  trans- 
ferred policy — Acceptance  of  premiums — Bvi- 
dence  of  contract  —  Foreign  companies  — 
license  to  do  basiness  in  (5anada.  Bpooner 
V.  MuiuQl  Reserve  Fund  Life  Assoc,  1  O. 
W.  R.  56(5,  563,  2  O.  W.  R.  363. 

V«TiJ^f  apportionmeiit  —  Postponing 
psfment  tul  after  full  age — Ineffective  pro- 
visiom~-Wm,]—By  her  will  a   testatrix   as- 
■rnned  to  reapportion  her  insurance,   reduc- 
mg  the  interest  of  a  **  preferred  beneficiary  " 
fnwa  $500  to  $250,  and  further  directed  that 
be  should  not  be  paid  his  share  till  the  age 
of  25.    At  the  age  of  21,  however,  he  claimed 
the  right  to  immediate  payment:   —  Held, 
that,  even  if  s.   160  of   the   Insurance   Act 
««  to  altering  or  varying  apportionments  of 
umiranee  moneys  authorised  suc^  attempted 
pOBtponement  of  payment,  the  provision  was 
iDcffective,  for  all  persons  who  attain  21  are 
otided  to  enter  apon  the  absolute  enjoyment 
of  property  given  to  them  by  will,  notwith- 
^nding   any    direction    by    the   testator    to 
tfce  contrary,    anless    between    21    and    the 
specified  later  age  the  property  is  given  for 
tfce  benefit  of  another,  or  so  clearly   taken 
J^y  from  the  legatees  up  to  the  time  of 
«or  attaining  such  greater  age  as  to  consti- 
tvte  an  intestacy  as  to  the  previous  rents  and 
PJTOts;  and   it  is  impossible   to   distinguish 
between  socb   a   provision   in   regard   to  in- 
tvnnce  and   a  like  provision  in   regard   to 
penona]  property  bequeathed   by  wiU.      Re 
Comadtam  Order  of  Home  Circles  d  8mith, 
9  O.  W.  R,  73a  14  O.  L.  R.  322. 

Wacer  policy  —  Endowment  —  Action 
/or  cmnceWttion — Return  of  premiums,] — If 
tie  beneficiary  of  a  life  insurance  policy  has 
■0  interest  in  the  life  of  the  insured,  has  ef- 
fected the  ioaarance  for  his  own  benefit,  and 
jay*  all  the  premiums  himself,  the  policy  is 
a  wagering  policy  and  void  under  14  Geo. 
ill.  c.  48.  «-  1  (Imp.).  The  Act  applies  to 
«  endowment  as  well  as  to  an  all  life  policy. 
Jodginent  of  the  Oourt  of  Appeal,  2  O.  L. 
It.  5j0,  21  C.  L.  T.  557,  affirmed.  In  an  ac- 
tion by  the  company  for  cancellation  of  the 
policy  under  the  Act,  a  return  of  the  prem- 
inms  paid  will  not  be  made  a  condition  of 
JMaining  cancellation.  Judgment  of  the 
« oart  of  Appeal  reversed.     North  AmeHcan 

-«  fl-^^?^  ^JL.^'  ^^^P^Vf  22  C.  L.  T.  250, 
*•  o.  C  B,  261. 


J  policy  —  Invaliditff — AppH- 

rotioms  —  MisstatementJ^  in  —  Preparation 
h  a^emt  —  Adoption  — -  Avoidance  of  pol- 
•<l».l — ^A  contract  of  insurance  of  the  life  of 


a  person  \\'ho  makes  application  for  it  with- 
out the  intention  of  benefiting  by  it  himself 
or  of  fulfilling  the  obligations  of  an  assured, 
but  with  the  object  of  speculating  by  trans- 
ferring the  policy  to  a  third  person,  is  void. 
—An  assured  who  signs  the  application  for 
insurance,  prepared  or  drawn  up  by  the 
agent  of  the  insurer,  makes  the  agent  his 
agent  for  the  purposes  of  the  application, 
iherefore,  he  is  liable  for  misstatements  and 
false  declarations  which  it  contains,  involv- 
ing the  avoidance  of  the  policy.  Lamothe  v. 
^orth  AmeHcan  Life  Assce.  Co.,  16  Que. 
K.  B.  178. 

War  risk  —  Ewtra  premium  —  Special 
^ndttton  -—  Waiver  —  Consideration.]  — 
roiicies  on  the  lives  of  members  of  the  fourth 
contingent  for  the  war  in  South  Africa  were 
issued  and  accepted  on  condition  of  payment 
in   each  case   of  an   extra   annual   premium 

whenever  and  as  long  as  the  occupation  of 
the  assured  shall  be  that  of  soldier  In  the 
army  of  Great  Britain  in  time  of  war." 
Bach  policy  also  provided  that  "  the  assured 
has  hereby  consented  to  engage  in  military 
service  m  South  Africa  in  the  army  of  Great 
Britain,  any  restriction  in  the  policy  con- 
tract to  the  contrary  notwithstanding."  The 
restrictions  were  against  engaging  in  naval 
or  military  service  without  a  permit  and 
travelling  or  residing  in  any  part  of  the 
torrid  zone.  The  contingent  arrived  at 
South  Africa  aft^r  hostilities  ceased,  and  an 
action  was  brought  against  the  company  for 
return  of  the  extra  premium,  on  the  ground 
that  the  insured  had  never  been  soldiers  of 
the  army  of  Great  Britain  in  time  of  war:— 
Held,  Davies,  J.,  dissenting,  that  the  risk 
taken  by  the  company  of  the  war  continuing 
for  a  long  time  and  the  insurance  remaining 
in  force  so  long  as  the  annual  premiums  were 
paid,  was  a  sufficient  consideration  for  the 
Sf  1^  premiums,  and  it  could  not  be  recovered 
Dack:— HeW,  also  that  the  permission  to 
engage  m  war  in  South  Africa  was  a  waiver 
Of  the  restriction  against  travelling  in  the 
tornd  zone.     Judgment  in  14  Que.  K    B    8 

r^'p'lf^-    o/r?^^*   Savings  Life  So%ty 
V.  Belleu>,  24  C.  L.  T.  301,  35  S.  C.  R.  36 

Widow  —  Marriage  contract  —  Child  of 
former  marriag€.]-Jrhe  benefits  accorded  by 
a  benefit  society  to  the  widow  of  one  of  its 
members,  who  was  at  liberty  to  dispose  of 
such  benefits  by  will,  gift,  or  otherwise,  and 
aid  not  do  so,  are  not  incompatible  with  a 
clause  m  the  marriage  contract  by  which  the 
7^A  i^'^^^H^ced  all  matrimonial  advantages ; 
and  the  widow  is  entitled  to  such  benefits  to 
the  exclusion  of  the  children  of  the  deceased 
even  where  the  latter,  at  the  time  he  became 
a  member  of  the  society,  was  married  to  a 
former  wife  by  whom  he  had  children  living 
at  the  time  of  his  decease.  Dauphinais  y. 
Bousquet,  2  Que.  P.  R.  414. 

Wife  of  assnred  designated  as  sole 
bonefleiary  —  Death  of  wife  during  life- 
time of  assured— Failure  to  make  new  desig- 
nation-children  entitled  in  equal  shar^. 
Re  Henderson  d  C.  O.  O.  F.,  8  O.  W.  R.  117. 

Will  —  Bequest  of  proceeds  of  policy  on 
testator^s  life  —  Eanstence  of  several  policies 
answering  description  —  Insurance  Act  — 
Preferred      beneficiaries   —   Designation    — 
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Identification  hy  nwuher  or  otkenoi$e.] — A 
testator  by  his  will  bequeathed  all  his  estate 
to  his  wife,  subject  to  payment  of  his  debts 
and  four  legacies  of  $50,000  each  to  his  four 
children.  The  will  also  contained  the  fol- 
lowing provision :  '*  I  also  bequeath  to  each 
of  the  above  named  children  one-quarter  of 
the  proceeds  from  a  5  per  cent,  gold  bond 
policy  issued  by  the  Travellers  of  Hartford, 
Conn/'  The  testator  had  four  such  policies, 
bearing  the  same  date  and  in  identical  terms, 
in  the  Travellers  Insurance  <>ompany  of 
Hartford,  each  for  $25,000.  Evidence  was 
tendered  to  shew  that  the  testator  regarded 
the  insurance  as  one  contract  for  $100,000 : — 
Heldf  that,  even  if  such  evidence  were  ad- 
missible, the  bequest  must  be  regarded  as  a 
gift  of  a  single  policy: — Held,  also,  that  a 
be<;^uest  of  one  of  four  policies,  any  one  of 
which  may  be  selected  to  answer  the  bequest, 
is  not  such  a  designation,  even  in  favour  of 
preferred  beneficiaries,  as  meets  the  require- 
ment of  the  Insurance  Act,  R.  S.  O.  1807,  c. 
203,  s.  159,  that  in  a  designation  by  will  the 
policy  shall  be  identified  "  by  number  or 
otherwise."  MacLaren  v.  MacLaren,  10  O. 
W.  R.  835.  15  O.  L.  R.  142. 

Will  —  Fund  for  payment  of  legacies  — 
Life  Insurance  Act,  5  Edw.  VII.  c  4 — Reap- 
portionment —  Election  —  General  estate. 
Boyne  V.  Boyne,  5  E.  Ix  R.  84. 

Will  —  Life  Insurance  Act,  5  Edw.  VII, 
c.  4  —  Re-apportionment  —  Election  —  Be- 
quest in  nature  of  specific  leg€tcy.] — ^B.  died 
in  1907,  having  made  a  will  in  1905,  by  which 
he  left,  among  other  legacies,  one  for  $1,100 
to  his  wife,  the  defendant  in  this  suit.  B.  had 
insured  his  life  some  years  previous  to  1905 
for  $1,500,  the  policy  being  made  payable  to 
his  wife.  In  his  will  B.  created  a  fund  for 
the  payment  of  the  several  legacies,  and  in- 
cluded as  part  of  this  fund  the  policy  for 
$1,500  above  mentioned : — Held,  that  this  pro- 
vision in  the  will  did  not  operate  as  a  re- 
apportionment of  the  insurance  money  as 
regards  this  policy  for  $1,500,  under  the  New 
Brunswicic  Life  Insurance  Act,  5  Eidw.  VII. 
c.  4,  s.  13;  and  that  the  proceeds  of  the  same 
were  payable  to  the  defendant  as  sole  bene- 
ficiary thereunder.  —  Held,  that  the  widow 
was  not  bound  to  make  an  election,  and  that 
she  was  entitled  to  be  paid  the  legacy  for 
$1,100. — Held,  that  in  case  the  fund  created 
by  the  will  was  insuflicient.  the  specific  lega- 
tees were  entitled  to  rank  for  any  unpaid 
balance  upon  the  general  estate.  Boyne  t. 
Boyne,  4  N.  B.  Efl.  48.  5  E.  L.  R.  84. 

Winding-up  of  company  —  Distribu- 
tion of  deposits  and  trust  assets — Dominion 
Winding-up  Act — Dominion  Insurance  Act — 
Ontario  Insurance  Act  —  Rights  of  policy- 
holers  and  beneficiaries — Preferred  class  — 
Payment  into  Court — Payment  on  death  of 
assured.] — Where  an  order  has  been  made 
for  the  winding-up  of  a  life  insurance  com- 
pany under  the  Dominion  Winding-up  Act, 
and  the  deposits  of  the  company  held  by  the 
Minister  of  Finance  and  the  assets  held  by 
trustees  under  the  Dominion  Insurance  Act 
were  in  the  hands  of  the  liquidator  and  were 
being  distributed  by  him,  a  question  arose  as 
to  whether  payment  should  be  made,  under 
policies  issued  by  the  company,  to  the  assured 
or  to  the  beneficiaries: — Held,  that  the  in- 


tention of  the  Insurance  Act  is  to    pr 
funds   to   meet   the   claims   of   persons 
were   resident   in   Canada   at   the   time 
contract  with  the  company  was  made, 
that,  both  under  that  Act  and  the  Windii 
Act,  the  provisions  for  the  distribution  o 
fund  are  directed  entirely  to  questions  ai 
as  between  the  company  and  the  assured 
between    the   Canadian    policy-holders    i 
selves;   there  is  no  interference  with   r 
which    may    have    been    acquired    by 
persons  against  policy-holders;  and  the  i 
dator  is  lK>und  to  take  notice  of  assigns 
of  the  policies  in  respect  of  which  he  is 
ing  a  distribution  of  the  fund,  and   ah 
declarations   in    favour    of   preferred    b* 
claries. — Under  the   Ontario   Insurance 
the  assured  may  make  changes  in  the  i 
hers  of  the  class  of  preferred  beneficiaries 
are  to  take;  the  right  of  any  benefiida: 
not   absolute    until    he    shall    have    sur 
the    assured;    and    the    mere    accident 
moneys    become    payable    in    respect    of 
policy  in  the  lifetime  of  the  assured,  wh 
does  not  impair,  does  not  accelerate,  the 
of  the  beneficiaries. — In  this  case  the  mc 
payable  in  respect  of  a  policy  were  on 
to  be  paid  into  Court,  there  to  be  subje 
control   of   the  assured   as  of  a   trust 
created  under  s.  159  of  the  Ontario  Insui 
Act;  and,  subject  thereto,  to  be  paid  on 
the  death  of  the  assured,  to  the  named  w 
claries  then  surviving.     Re  Mutual  Lift 
soc,   WeUington's  Claim,  18  O.   L.   R. 
13  O.  W.  R.  1109. 

Withdrawal   of  appIieatioB.-— Pr< 

sory  note  for  premium — Failure  of  consu 
Hon.] — ^The  defendants  signed  an  appucJ 
to  the  Mutual  Life  Insurance  Compan 
New  York  for  insurance  on  the  lives  of  6 
R.  F.,  B.  F.,  and  G.  H.  W.,  members 
directors  of  the  defendant  company,  y 
the  application  was  given,  the  plaintiff, 
agent  of  the  company,  took  from  the  del 
ants  their  promissory  note,  payable  to 
own  order,  for  the  amount  of  the  prem 
and  gave  the  defendants  a  receipt  on  oi 
the  company's  forms  which  contained 
provision:  "The  insurance  so  applied 
shall  be  in  force  from  this  date,  proi 
that  the  said  application  shall  be  accc 
and  approved  by  the  said  company  at 
head  office  in  the  city  of  New  York,  ai 
policy  thereon  duly  issued.  In  case  the 
plication  is  not  so  accepted  and  appr 
and  no  policy  is  issued,  or  should  the  a 
cant  receive  no  notification  from  the  comp 
within  30  days  from  the  date  of  this  rec 
of  any  application,  then  in  every  sudi 
no  insurance  shall  be  effected,  and  it  < 
be  understood  and  agreed  that  the  comj 
declines  the  risk,  whereupon  all  moneys 
hereunder  shall  be  returned  on  the  deli 
of  this  receipt"  The  plaintifiE  discounted 
note  and  placed  the  amount  to  his  own  cr 
and  paid  the  amount  of  the  premiums, 
his  commission,  to  his  principals  after 
note  was  discounted,  but  before  the  app 
tion  was  accepted  the  defendants  not 
the  plaintiff  and  his  principals  at  their  J 
office  in  New  York  that  they  withdrew 
application : — Held,  in  an  action  on  the 
by  the  agent,  that  the  application  ^"  *J[ 
proposal  for  insurance  and  might  be  * 
drawn  at  any  time  before  acceptance; 
the  consideration  for  the  note  having  i*- 
the  defendants  were  not  liable  ^^Jil 
by  the  pavee.  Johnson  v.  O.  and  O.  rie 
ling  Mfg,  Co..  3(J  N.  B.  R.  397. 
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9.  liivE  Stock  iNsuBiiNCE. 

Aalaua  not    Im    good    health   when 
eeatvaet  made  —  Premium  paid  only  in 
part  —  AppUcation    to    the    other   of    two 
enimmU  ituured — County   Court — Territorial 
furtMdietiM    —    Cause    of    action.] — In    an 
action    in    the    County    Court    of    Victoria 
opoo   a   policy   of   insurance   of  live   stock, 
It  appcered  that  the  defendants*  head  office 
w»»  at  Tancoaver,  but  that  the  plaintiff  lived 
at  Victoria,  where  he  signed  the  application, 
paid  a  part  of  the  premium,  and  received  the 
policy:  there  was  nothing  in   the  policy  to 
indicate  that  payment  should  be  made  at  any 
place  other  than  that  at  which  the  plaintiff 
Kved: — Heid^  that  the  cause  of  action  arose 
at  least  partly  in  Victoria   (County  Courts 
Act,  a.  57),  and  the  County  Court  of  Victoria 
pad  jurisdiction. — By  the  terms  of  the  policy 
it  was  to  come  into  force  at  noon  on  the  18th 
July.    According   to   the   application,    which 
was  a  part  of  the  contract,  the  stock  must  be 
ra  perfect  health  and  condition  at  the  time 
the  contract  takes  effect : — Held,  on  the  evi- 
dttce,  that  one  of  the   two  horses  insured 
(the  one  that  first  died),  was,  before  noon  on 
me  18th  July,   inoculated   with   the   disease 
fnwi  which  it  died,  although  the  symptoms 
were  not  noticed  till  the  following  day ;  and, 
tbefefore,  the   plaintiff  was  not   entitled   to 
recover  in  respect  to  this  horse. — ^The  plain- 
tiff paid  only  half  of  the  premium  in  cash, 
and  made  a  promissory  note  in  favour  of  the 
agent  for  the  other  half.     In  the  application 
rt  was  stated  that  the  premium  was  to  be 
paid  in  cash,  and  the  defendants  did  not  in 
met  know  until  after  both  horses  were  dead 
w  it  had  not  all  been  paid  in  cash.  The  de- 
feadants  said   that  the  policy  was  never  in 
™J*: — Seldj  that,  as  there  never  was  any 
Mk  u  to  the  horse  which  died  first,  payment 
«half  the  premium  brought  the  policy  into 
njee  in  respect  to  the  other ;  and  the  plain- 
off  was  entitled  to  recover  in  respect  to  that 

'cStou'iT^.l.^^  ^:  ^  «*'«'*  ^"- 


10.  Marike. 

Aetioa    by    reeeiwer    of   ooupany    in 

uqiddation  for  premiums  —  Promissory  note 
-jDefendant's  liability  for  unearned  portion 
«  prenunms — ^Fraud  —  Insolvency  —  Jury 
ajtice— Defence  —  Setting  aside  —  Costs. 
^mm  Mutual  Ine.  Co.  v.  Pickles  (N.S. 
MO),  9  E.  L.  R.  269. 

Actiem  by  umderwriters  in  their  own 
■■■•  —  Defence  of  indemnity  by  receipts- 
of  insurance — Pleading.      Northern  Elevator 
^0.  T.  Hicheiieu  d  Ontario  Navigation  Co,, 
3  EL  U  R.  311. 


—  Change  in  policy 

--^«fkonsa<um  —  Deviation  —  Custom  — 
. '•^•J'y.l — When  an  insurance  company  has 
"■rod  a  cargo  for  a  voyage  from  Montreal 
w^-w  Carlyle,  and  the  assurance  broker 
■aa  of  hiB  own  motion  changed  the  descrip- 
«a  «  siKh  voyage  by  adding  to  it  the  words 
•M  to  Bonaventnre  River,"  which  was  the 
;;gg»  the  ship  was  to  make,  the  contract 
•jnamance  is  void  ah  initio,  even  when  the 
5"^«  PJ*ce  between  Montreal  and  New 
^^nyie,  the  insurance  broker  not  being  able 


to  change  the  description  of  the  voyage  with- 
out a  special  authorisation,  and  the  parties 
not  being  agreed  upon  a  port  of  destination. 
Judgment  in  Q.  R.  15  S.  C.  469  affirmed  on 
this  point.  ^\^en  a  cargo  is  insured  for  a 
voyage  described  as  "  from  Montreal  to  New 
Carlyle  and  Bonaventure  River,"  without  in- 
dication that  the  ship  will  touch  at  inter- 
mediate ports,  the  fact  that  the  ship  is  de- 
layed at  Levis  for  six  or  seven  hours,  and 
for  four  days  and  six  hours  at  St.  Michel  de 
Bellechasse,  constitutes  a  deviation  and  viti- 
ates the  contract  of  assurance.  Judgment, 
in  Q.  R.  15  S.  C.  476  reversed  on  this  point ' 
In  order  that  custom  or  necessity  may  be 
invoked  as  authorising  such  delay,  the  cus- 
tom must  be  universally  recognised  or  at 
least  notorious  enough  to  be  known  to  the 
assurers,  and  the  necessity  must  be  such  as 
could  not  be  foreseen  before  the  departure  of 
the  vessel ;  and  in  this  case  no  such  custom 
or  necessity  was  proved.  Mannheim  Ins,  Co. 
V.  Atlantic  d  Lake  Superior  Ru>.  Co..  Q. 
R.  21  S.  C.  200. 

CsLTgo  —  Total  loss  of  vessel  —  Construc- 
tive total  loss  of  vessel— Civil  Code  of  Lower 
Canada,  s.  2522.] — ^A  cargo  of  cement  shipped 
by  barge  was  insured  against  total  loss  *'  by 
total  loss  of  the  vessel."  During  the  voyage 
the  barge  struck  against  a  snag,  in  conse- 
quence of  which  a  hole  was  knocked  in  her 
bow.  She  settled  down  and  about  70  feet  of 
her  deck  was  submerged.  The  cement  was 
completely  destroyed  as  cement: — Held,  that 
there  had  been,  within  the  meaning  of  the 
policy,  a  total  loss  of  the  cargo  insured,  not- 
withstanding that  the  barge  might  be  after- 
wards floated  and  repaired. — ^Decision  of  the 
Supreme  Court  of  Canada,  41  S.  C.  R.  639, 
reversed.  Montreal  Light.  Heat  d  Power 
Co.  v.  Sedgwick  (1910),  30  C.  L.  T.  821. 

Condition    to    sail    not    later    than 
16th  December  —  XJndertoriters  not  liable 
if  vessel  sails  on  17th  December,  though  lost 
outside    prohibited    waters.] — By    a    policy 
dated  4th   April,   defendants   insured    plain- 
tifiPs  ship  for  ten  months,  with  liberty  to  sail 
from  Charlottetown  not  later  than  15th  De- 
cember.      Except   this  liberty   to   sail   from 
Charlottetown  not  later  than  15th  December, 
the  vessel  was  not  allowed,  under  the  policy, 
to  be  in  the  Gulf  of  St.  Lawrence  after  15th 
November,    without    payment    of    additional 
premium  and  leave  first  obtained,  which  was 
not  done.     The  ship  did  not  sail  from  Char- 
lottetown  until   17th   December,    but   passed 
safely  out  of  the  Gulf  of  St  Lawrence,  and 
was  subsequently  lost  during  the  voyage  on 
the  English  coast : — Held,  Peters,  J.,  that  the 
contract  was  to  insure  the  vessel  on  condition 
that  she  sailed  from  Charlottetown  not  later 
than  15th  December,   that  time  was  of  the 
essence  of  the  contract  and  that  the  condition 
was  not  performed,  and,  therefore,  the  plain- 
tiff could  not  recover.     Duncan  d  Co.  v.  Brit. 
Am.  Ins.  Co.  (1871),  1  P.  E.  I.  R.  370. 

Contract  made  by  Montreal  com- 
pany, through  its  agent,  at  Quebec,  is  com- 
pleted in  the  latter  city  if  such  agent  is  auth- 
orised to  close  the  risk,  the  policy  being  de- 
livered to  defendant  at  Quebec  and  paid  by  a 
cheque  to  the  order  of  said  agent  Tanguay 
V.  Dale  (1910),  Que.  P.  R.  245. 

Ch»ods  ordered  to  be  ^*  shipped  and 
iatiired**  —  Placed  on  deck  where  policy 
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tDould  not  cover  them — Purchaser  not  liable 
for  price  of  goods  lost,] — Large  ordered  plain- 
tiff to  "insure  and  ship  him"  certain  goods 
by  first  vessel.  On  the  trial  it  appeared 
that  plaintiff  sent  the  goods  to  the  wharf  and 
caused  them  to  be  insured  by  a  policy  which 
only  covered  goods  if  shipped  under  deck. 
The  goods  were  placed  without  plaintiff's 
knowledge,  on  deck,  and  on  the  voyage  were 
lost  Large  refused  to  pay  for  them  on  the 
ground  tiiat  they  had  not  been  "  shipped  and 
insured  **  as  onlered.  The  Judge  told  the 
jury  the  order  was  one  transaction,  though 
consisting  of  two  parts,  viz.,  to  ship,  and  to 
insure,  and  that  the  plaintiff  must  shew  he 
both  shipped  and  insured  the  goods  so  as  to 
cover  them  where  they  were,  viz.,  on  the  deck, 
and  not  having  done  so  there  was  no  insur- 
ance and  plaintiff  was  not  entitled  to  recover. 
The  jury  found  for  defendant.  The  plaintiff 
now  moved  to  set  aside  the  verdict  and  for  a 
new  trial  on  the  ground  of  misdirection : — 
Heldy  Hensley,  J.,  Peters,  J.,  concurring,  that 
the  direction  was  right.  Room  ▼.  Large 
(1870),  1  P.  B.  L  R.310. 

Partial  loss  —  Abandonment  —  New 
trial,] — ^Plaintiffs  shipped  a  cargo  of  fish  to 
the  West  Indies,  but  the  vessel  was  caught  in 
the  ice  and  remained  there  all  winter,  whereby 
the  cargo  was  damaged.  She  got  into  Halifax 
in  May,  and  the  owners  gave  the  under- 
writers notice  of  abandonment,  and  the  cap- 
tain sold  the  cargo  for  the  benefit  of  all  con- 
cerned, and  the  plaintiff  claimed  for  a  con- 
structive loss.  The  fish  were  re-dried  and  re- 
packed by  the  purchaser  and  shipped  to  the 
West  Indies,  and,  though  discoloured,  were 
not  much  injured.  The  jury  found  a  total 
loss,  and  defendants  moved  to  set  the  verdict 
aside  and  for  a  new  trial,  on  the  ground  that 
the  evidence  shewed  there  was  only  a  partial 
loss: — Held,  Peters,  J.,  Hodgson,  C.J.,  and 
Hensley,  J.,  concurring,  that  the  finding  of 
the  jury  was  wrong,  the  loss  being  partial 
and  not  total,  and  that  thei£  must  be  a  new 
trial.  Heard  d  Hall  v.  P,  E.  I,  Marine  Ins, 
C.  (1871),  1  P.  E.  L  R.  381. 


Poliej  OB  freisbt  —  Constructive  total 
loss  —  Frustration  of  object  of  voyage  by 
peril  insured  against,] — Plaintiff's  steamer, 
while  on  a  voyage  from  Halifax  to  Havana 
with  a  cargo  of  fish  and  potatoes,  was  dis- 
abled by  the  breaking  of  her  shaft,  and  was 
towed  into  Hamilton,  Bermuda.  It  was 
found  impossible  to  repair  the  ship  in  time  to 
enable  her  to  carry  the  cargo  forward,  and, 
at  the  request  of  the  shippers,  the  cargo  was 
returned  to  them  and  brought  back  to  Hali- 
fax. The  ship  was  sold  and  towed  to  Phila- 
delphia, where  she  was  repaired.  IMaintiff 
brought  action  against  the  defendant  com- 
pany to  recover  the  amount  insured  upon 
freight  to  be  earned.  The  jury  found,  in 
answer  to  questions  submitted  to  them,  that 
the  ship  could  not  have  been  repaired  at 
Bermuda  in  time  to  have  carried  the  cargo 
forward  to  Havana,  without  material  de- 
terioration of  the  cargo,  or  its  becoming 
worthless,  and  that  the  shaft  was  broken  by 
perils  of  the  sea: — Held,  that  plaintiff  was 
entitled  to  recover,  the  cargo  being  one  that 
required  to  be  carried  forward  to  its 
destination  without  delay,  and  the  object 
of  the  voyage  having  been  wholly  frus- 
trated by  a  peril  insured  against. — Held,  also, 
the  venture  having  been  made  of  no  effect 
by  a  peril  insured  against,  that  there  was  a 


constructive  total  loss  of  the  freight     Mm- 

frave  V.  Mannheim  Insurance  Co.,  32  N.  S. 
t.  405. 

Prohibited  waters  —  Breach  of  foor- 
ranty  avoiding  policy  —  Time —  Poft.l — A 
policy  of  insurance  issued  by  the  defendants 
on  the  plaintiffs'  steamer  *'  Richard  "  covered 
the  steamer  for  the  period  of  one  year,  from 
the  6th  July,  1905,  to  the  6th  July,  190a 
By  a  clause  in  the  policy,  the  steamer  wu 
prohibited  from  using  certain  waters,  includ- 
ing Cape  Breton,  between  the  Ist  December 
and  the  1st  May,  but,  by  a  clause  written  in 
on  the  face  of  the  policy,  permission  was  given 
to  use  Cape  Breton  ports  until  the  Ist  Janu- 
ary, 1906.  The  steamer  left  Halifax  in  bal- 
last on  the  3l8t  December,  1905,  for  Fori 
Hastings,  in  the  island  of  Cape  Breton,  and 
arrived  there  on  the  Ist  January,  1906.  She 
took  in  a  cargo  of  coal  on  the  2nd  January, 
and  left  for  Yarmouth  on  the  3rd,  havinj 
been  prevented  from  leaving  sooner: — Held, 
that  the  use  of  the  Cape  Breton  port  aftei 
the  1st  January  was  a  breach  of  a  plain  tern 
in  the  policy,  and  a  breach  of  warrant) 
that  avoided  the  policy.  Richard  8.  8.  Co,  ▼ 
China  Mutual  Insurance  Co,,  42  N.  S.  R 
240,  4  E.  L.  R.  269. 

Prohibited  waters  —  Making  port  foi 
shelter  —  Breach  of  warranty  —  Waiver  — 
Estoppel.  Hackett  v.  China  Mutual  Insur 
ance  Co,,  4  E.  L.  R.  103. 


lee  —  Salvage  —  "  8pecia 
charges "  —  Contribution  —  Construetivi 
total  loss,] — The  plaintiffs,  having  insure 
a  large  number  of  cattle  and  sheep,  for  th 
voyage  from  Montreal  to  Manchester,  re-in 
sured  part  of  the  risk  with  the  defendant 
— the  re-insurance  policy  or  certificate  cob 
taining  the  following  clause :  —  **  Insure; 
against  absolute  total  loss  of  vessel  and  ani 
mals,  but  to  pay  general  average,  and  specia 
charges."  The  ship  carrying  the  animal 
struck-  a  reef,  and  was  finally  abandone 
three  weeks  later.  In  the  meantime  part  c 
the  animals  had  been  landed  on  an  islan< 
whence  they  were  carried  to  Halifax  an 
other  places.  The  amount  payable  for  sa 
vage  of  the  live  stock  so  transported  was  fixe 
at  one-third  of  the  gross  proceeds  of  the  sal 
thereof.  A  large  sum  was  also  paid  for  mail 
tenance  of  the  animals  and  other  expense 
until  they  were  sold.  The  insured  then  a; 
signed  all  right  in  the  live  stock  to  the  plaii 
tiffs,  and  were  paid  as  for  a  constructive  tot 
loss.  The  plaintiffs  alleged  that  all  the  e: 
penditure  for  salvage,  transportation,  ai 
maintenance  of  the  animals,  constituted  '*  sp 
cial  charges,"  within  the  meaning  of  the  r 
insurance  policy,  and  sued  the  defendants  fi 
their  proportion  of  the  amount: — Held,  thi 
the  term  *'  special  charges  *'  is  equivalent 
'*  particular  charges "  and  includes  expena 
for  salvage,  preservation,  and  sale  of  ti 
object  insured.  The  word  "  special  "  mere 
distinguishes  an  expense  incurred  in  a  pa 
ticular  interest  from  an  expense  incurred 
the  general  interest,  which  latter  gives  ri 
to  general  average  contribution.  Sped 
charges  cover  all  expenses  occasioned  by 
peril  insured  against,  when  they  have  bit 
necessarily  incurred  in  consequence  of  sif 
periL— 2.  The  fact  that  the  plaintiff  lu 
paid  the  principal  insured  as  for  a  total  la 
and  the  circumstance  that  the  defendai 
may  not  have  been  interested  in  incurring  ( 
or  any  of  the  charges,  did  not  relieve  the  i 
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fndants  from  liability  for  contribution  to 
raeh  charfffl.  Western  Ansce.  Co,  v.  Baden 
Mmrime  A$Mce.  Co,,  22  Que.  S.  C,  374. 


Total  loflB  of  CI 


-Constructive  total 


—  Abandonment  —  Refusal 
to  accept  —  Acceptance  by  conduct — Powers 
sf  master — Arrival   of   otvner's   aaent — Mis- 
^rectUm — Waiver  —  Evidence — Understand- 
m§  of  witness — Special  jury — Demeanour  of 
witnesses — Servieejf  of  crew  and  of  agent.] — 
Hie  plaintUTB   vessel    having   put  into   port 
damaged,  notice  of  abandonment  was  given 
to  tiie  insurers,  all  of  whom  declined  to  ac- 
cept   By  direction  of  the  agent  for  the  in- 
nrersy  the  cargo  was  taken  out  and  stored, 
aad  the  vesael  repaired,  after  which  a  portion 
was  rdoaded,   when  it  was  discovered   that 
the  vessel  was  leaking.    The  cost  of  repairs 
op  to  this  time   was  over  $4,000,  and   the 
vokI  was  valued  at  only  $5,000.     The  per- 
MBs  who  had  made  the  repairs,  in  order  to 
preserve  their  lien,  refused  to  allow  the  cargo 
to  be  taken  out  a  second  time,  and,  in  de- 
Ciidt  of  payment,   took   proceedings  against 
tke  diip  and  cargo,  under  which  they  were 
finally  sold : — Held,  that  the  refusal  to  accept 
the  abandonment  did  not  prevent  the  working 
of  an  acceptance,   and  what  was  done  con- 
stituted an  acceptance  of  the  abandonment, 
or,  if  not  an  abandonment,  such  a  wrongful 
oooTeraion  of  the  ship  as  would  preclude  the 
rneorers  from  setting  up  noiv-acceptance.    2. 
That  the  direction  to  the  jury  that  the  pow- 
m  of  the  master  in  case  of  shipwreck  were 
fiq^laced  upon  the  arrival  of  the  owner,  or 
of  an  agent  having  express  authority  to  repre- 
mt  him,  was  right.    3.  That  misdirection  as 
to  the  particular  agent  who  waived  proofs 
of  loss  was  immaterial,  if  there  was  an  ac- 
ceptance of    the   abandonment.      4.   That   a 
alrtake  of  the  trial  Judge  as  to  a  matter  of 
fact  shoot  which  there  was  no  dispute  was 
not  ground  for  a   new   trial  unless  it  was 
tbewn  that  his  attention  had   been  directed 
to  the  mistake.    5.  That  under  Order  37,  Rule 
6i,  the  misdirection  must  have  been  such  as 
to  iiave  occasioned  some   substantial   wrong 
or  miaearriage.    6.  That  evidence  of  a  witness 
as  to  what  he  understood  or  did  not  under- 
stand generally  was  properly  rejected,  where 
the  memory  of  the  witness  appeared  to  be  de- 
fectiTe  as  to  conversations.     7.  That  where 
the  onderwriter   was   wrongfully   interfering 
with  the  control    of    the    ship«   the  insured 
ought  elect  at  the  last  moment  to  hold  that 
the  underwriter  had  accepted  the  abandon- 
MBt    8.  That  if  the  renewal  of  the  notice 
of  abaadtmrnent,  when  the  project  of  the  in- 
mers  to  repair  failed,  did  not  conclude  the 
natter,  the  vessel  was  lost  to  the  insured  by 
the  sale.     9.   That   the  Court   even   if  dis- 
aatis6ed  with  the  verdict,  especially  after  a 
■eeood  trial,  will  defer  to  the  opinion  of  a 
■pedal  jury  of  men  peculiarly  able  to  under- 
■taad  the  subject  matter.     10.  That  where 
aKh  jurors  were  furnished  with  a  shorthand 
report  of   the   evidence    of    witnesses   on   a 
imer  trial,  it  was  not  important  that  they 
tt  not  have  an  opportunity  of  observing  the 
desManoor  of  the  witnesses.     11.  That  the 
UM«mt  claimed  by  the  plaintiff  for  services 
of  the  master  and  crew,  while  the  vessel  was 
ia  the  hands  of   the   underwriters,   did   not 
within  the  "sue  and  labour"  clause, 
*■  not  recoverable ;  nor  was  an  amount 
t  for  services  of  the  plaintiffs  special 
who  was  acting  adversely  to  the  under- 
writetSL    McLeod  v.  Ins.  Co.  of  North  Ameri- 
ea,  34  N.  8.  R   8& 


xovai  loss  or  esLrgo—vonstruotwe  totot 
loss  of  vessel— C.  C.  Art.  2522.] — ^The  plain- 
tiff shipped  on  a  barge  a  cargo  of  cement  on 
which  they  effected  an  insurance  with  the 
defendants  against  loss  "  by  total  loss  of  the 
vessel."  The  vessel  was  wrecked  and  the 
cargo  totally  destroyed  as  cement. — Privy 
Council,  heldy  that  the  defendants  were  liable 
on  the  policy,  although  the  jury  had  not  found 
in  so  many  words  that  the  barge  was  a  total 
loss,  as  the  insurance  was  on  the  cargo,  and 
it  was  not  a  matter  for  decision  whether  or 
not  the  barge  was  a  constructive  total  loss 
within  the  meaning  of  C.  C.  Art.  2522,  which 
defines  the  "absolute  or  constructive*'  loss 
of  "  the  thing  insured." — Judgment  of  the 
Supreme  Court  of  Canada,  41  S.  C.  R  639, 
reversed ;  judgment  of  the  Superior  Court  of 
Quebec,  34  Que.  S.  C.  127  and  Hutchinson 
J.,  at  trial  affirmed.  Montreal  L.  H.  d  P. 
Co.  V.  Sedgwick,  C.  R.    [1910]   A.  C.  485, 

Voyage  partly  aooompllahed — Freight 

pro  rata — Salvage.] — ^The  vessel  in  this  case 
was  owned  by  Heard,  and  the  cargo  by  Heard 
and  Hall  jointly.  The  cargo  was  insured 
from  Charlottetown  to  Cuba.  The  vessel  and 
cargo  having  received  sea  damage  put  into 
Halifax  where  the  master  sold  the  cargo  for 
the  benefit  of  all  concerned,  and  the  proceeds 
of  sale  were  received  by  plaintiffs,  who,  under 
the  head  of  salvage,  claimed  to  retain  there- 
from freight  pro  rata  to  Halifax.  The  jury 
found  damages  for  plaintiffs  to  the  full 
amount  of  their  claim,  and  defendants  moved 
to  reduce  the  amount  of  damages  found.  The 
question  was  whether  the  owners  of  the  goods 
on  adjustment  could  make  this  salvage  charge 
against  the  underwriters: — Held,  Peters,  J., 
Hensley,  J.,  concurring,  that  the  owners  could 
not  charge  the  underwriters,  and  that  the 
damages  must  be  reduced.  Heard  d  Hall 
V.  MaHne  Ins.  Co.  (1873),  1  P.  E.  I.  R.  428. 

"Wl&eii  clear  of   tbe   ice,**   meaning: 

of  —  Policy  differing  from  application  — 
Mistake  —  New  trial  —  Construction  of 
folicy.] — Plaintiff  had  filled  up  a  slip  for 
insurance  on  a  vessel  from  Charlottetown  to 
Hawkesbury,  C.B^,  and  swore  that  the  de- 
fendant's agent,  NT,  agreed  to  the  terms  men- 
tioned in  the  slip,  and  that  he  then  left  it 
with  N.,  who,  after  plaintiff  left  the  office, 
added  to  it  the  words,  ''when  clear  of  the 
ice,"  and  a  few  hours  later  gave  a  policy 
containing  those  words  to  plaintiff,  who  put 
it  away  without  examination.  The  vessel 
was  driven  on  shore  and  run  over  by  ice  that 
night.  N.  denied  having  agreed  to  insure 
without  the  condition,  or  that  he  accepted 
the  slip  filled  up  by  plaintiff  as  the  contract ; 
on  the  contrary  he  said  he  had  refused  to 
accept  it  without  the  condition  as  to  ice,  and 
that  he  filled  in  the  words  "  when  clear  of 
the  ice  "  in  the  slip  as  a  guide  to  his  derk 
in  making  out  the  policy.  Plaintiff  brought 
his  action  on  the  policy  and  on  the  agree- 
ment alleged  to  be  contained  in  the  slip.  On 
the  latter  point  the  jury  foimd  for  defendant 
but  found  for  plaintiff  on  the  policy,  and  de- 
fendants took  out  a  rule  for  a  new  trial : — 
Held  (Peters,  J.,  Palmer,  C.J.,  and  Hensley, 
J.,  concurring),  making  the  rule  absolute, 
that  the  agreement  in  the  slip  (if  any),  was 
for  insurance  and  not  one  of  insurance. — 
2.  That  the  words,  "  when  dear  of  the  ice " 
in  this  policy  meant  that  the  vessel  must 
arrive  at  some  point  on  her  voyage,  where 
and  from  which   the  ordinary   risks   of  the 
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voyage  would  not  be  sensibly  increased  by 
ice.  Hyndman  v.  Montreal  Ins,  Co,  (1876), 
2  P.  E.  I.  R.  132. 

See  Ship. 


11.  Plate  Glass. 
See  Negligence. 


12.  Spbinklkr  Leakage  Insukakce. 

Policy  —  Construction  —  Exception  — 
Damage  from  leakage  or  discharge  —  Injury 
from  frost  —  Application — Interim  receipt.] 
A  policy  of  insurance  covered  loss  by  leak- 
age or  discharge  from  a  sprinkler  system  for 
protection  against  fire,  but  provided  that  it 
would  not  cover  injury  resulting,  inter  alia, 
from  freezing.  The  water  in  a  pipe  con- 
nected with  the  system  froze,  and,  the  pipe 
having  burst,  damage  was  caus^  by  the 
consequent  escape  of  water: — JSeld,  affirm- 
ing the  judgment  of  the  Court  of  Appeal, 
Boulter  v.  Canadian  Casualty  and  Boiler 
Insurance  Co,,  Hawthorne  v.  Canadian  Casu- 
alty and  Boiler  Insurance  Co.,  9  O.  W.  R. 
809,  816.  14  O.  L.  R.  166,  Davies,  J.,  dis- 
senting, that  the  damage  did  not  result  from 
freezing  and  the  insured  could  recover  on 
the  policy. — In  the  Hawthorne  case  the  ma- 
jority of  the  Oourt  dismissed  the  appeal  on 
the  same  grounds.  The  policy  in  that  case 
was  sent  to  the  brokers  who  had  applied  for 
it  on  behalf  of  the  assured  shortly  before, 
and  the  latter  did  not  see  it  until  the  loss 
occurred: — Held,  per  Davies.  J.,  that  the 
contract  of  insurance  was  not  contained  in 
the  policy,  which  the  assured  had  no  oppor- 
tunity to  accept,  but  in  what  took  place  be- 
tween the  brokers  and  the  agent  of  the  in- 
surers on  applying  for  it,  and,  as  the  latter 
informed  the  brojkers  that  damage  by  frost 
was  insured  against,  the  insured  could  re- 
cover. Can,  Casualty  d  Boiler  Ins,  Co.  v. 
Boulter,  Can,  Casualty  d  Boiler  Ins,  Co,  V. 
Hawthorne,  39  S.  C.  R.  558. 


INTERCOLONIAL  RAILWAY. 

See  Crown. 


IHTEBOICTIOH. 

Aotion  again  it  —  Parties  —  Curator — 
Amendment.]  —  Interdiction  for  prodigality 
renders  the  interdict  incapable  of  adminis- 
tering his  estate,  or  of  being  lawfully  served 
with  or  of  lawfully  appearing  in  judicial  pro- 
ceedings. ^  2.  Where  a  writ  has  issued  against 
an  interdict  for  prodigality  instead  of  against 
his  curator,  the  defect  cannot  be  cured  by 
adding  his  curator  as  a  defendant.  Oreene 
V.  Mapin,  Man.  L.  R.  5  Q.  B.  108.  followed. 
Lerouw  v.  De  Bea/ujeu,  20  Que.  S.  C.  235, 
4  Que.  P.  R.  35. 

Action  by  —  Hustand  and  wife — Family 
council — Curator,] — If  a  woman,  interdicted 
for  drunkv>nness,  wishes  to  bring  an  action 


for  separation  from  bed  and  board,  against 
her  husband  and  curator,  and  the  groonda 
stated  in  the  petition  are  sufficient  to  justly 
such  an  action,  the  Court  will  order  that  a 
family  council  be  held  to  advise  as  to  the 
appointment  of  a  curator  ad  hoc.  Clermont 
V.  Charest,  4  Que.  P.  R.  427. 

Action  to  sot  aside  —  Fraud  —  Time- 
limit  —  New  domicil  —  Pleading  —  Res 
gestw,] — ^The  claim  in  an  action  to  set  aside 
an  interdiction  on  the  ground  that  it  was 
obtained  by  fraudulent  practices  and  without 
regular  service  upon  the  interdict  (plaintiff 
in  the  cause),  is  not  subject  to  the  prescrip- 
tion of  six  months  provided  by  Art.  1178, 
C.  C. — ^Although  a  judgment  of  interdictioo 
cannot  be  set  aside  by  the  subsequent  ac- 
quisition by  the  interdict  of  a  new  domicil  by 
residence  abroad,  that  circumstance  may, 
nevertheless,  be  properly  alleged  in  the  action 
to  set  aside  the  interdiction,  as  forming  part 
rerum  gestarum.  Cantlie  v.  Cantlie,  15  Que. 
K.  B.  530. 

Onrator — Account.] — ^The  curator  to  an 
interdict  may  be  ordered,  upon  petition  to 
that  effect,  to  produce  a  summary  account  oi 
his  administration,  certified  by  him,  contain- 
ing and  setting  forth  the  date,  amount,  and 
character  of  each  loan  made  on  behalf  of  the 
interdict,  the  time  at  which  it  is  payable,  the 
security  held  therefor,  and  the  name  and  resi- 
dence of  the  borrower;  also  the  several  de- 
posits made  on  his  behalf,  and  the  name  and 
residence  of  the  persons  or  institutions  with 
whom  they  are  made.  Cardinal  v.  Cardinal, 
7  Que.  P.  R,  153. 

Cvrator  —  Removal  —  Pension — Famil% 
council,] — ^The  curator  of  a  person  inter 
dieted  for  habitual  drunkenness  has  powei 
to  sue  for  an  alimentary  pension  due  to  the 
interdict,  and  his  refusal  to  do  so  when  the 
interdict  is  in  absolute  need  of  the  pension, 
is  a  ground  for  removing  him  from  the  cura- 
torshlp.  2.  The  advice  of  a  family  council 
as  to  the  expediency  of  removing  the  curatoi 
is  useless  where  the  council  was  not  repre- 
sented when  evidence  was  given  upQn  the 
demand  for  removal,  or  where  such  evidence 
was  not  communicated  to  the  council.  Oag 
non  V.  Oauthicr,  22  Que.  S.  C.  310. 

Cnrator  —  Solvency  —  Security  — 
Breach  of  trust — Neglect  to  invest  moncyt 
— Removal.]  —  A  curator  who  becomes  in- 
debted in  a  sum  of  money  to  the  interdict 
committed  to  his  care,  is  bound,  under  Arts. 
295  and  981o,  C.  C,  to  invest  it  in  the  same 
manner  as  all  capital  sums  which  are  paid 
into  his  hands,  and  failure  to  do  so.  within 
the  prescribed  delay,  amounts  to  the  breacb 
of  duty  {infid6lit6)  which,  under  Art  286, 
renders  him  liable  to  removal  from  office. 
The  Court,  upon  suit  brought  for  that  pur 
pose,  may  order  him  to  make  the  investment 
within  a  fixed  delay,  reserving  further  ad- 
judication in  case  oi  his  failure  to  do  so 
Judgment  in  33  Que.  S.  C  198  reversed. 
Prudhomme  v.  Beaulieu,  18  Que,  K.   B.  97 

Curator  —  Solvency — Security — Breach 
of  trust — Neglect  to  invest  moneys  —  Re- 
moval.]— Where  the  curator  of  an  interdict 
is  solvent,  and  is  the  owner  of  sufficient  im- 
movable property  charged  with  a  legal  hy- 
pothec in  favour  of  the  interdict  by  the  regis- 
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tntion  of  the  letters  of  guardianship,  his 
omissioD,  for  six  months  or  more,  to  invest 
a  Slim  of  money,  a  part  of  the  capital  of 
the  interdict,  does  not  shew  snch  incapacity 
or  breach  of  trust  in  his  management  of  the 
estate  as  to  warrant  his  removal.  Prudhomme 
T.  Bnmlieu,  33  Que.  S.  C.  196. 

Cvimtor  ad  hcKi  —  Family  oounciL'\  — 
Where  it  appears  that  an  interdict  has  mat- 
ten  to  litigate  with  his  curator  he  is  en- 
titled to  have  a  curator  ad  hoc  appointed  to 
him  for  the  purpose  of  such  litigation,  and 
the  Judge  ought  to  reject  the  advice  of  the 
family  council  not  to  name  a  curator  ad  hoc 
to  the  interdict.  Cantlie  v.  Canilie,  7  Que. 
P.  R.  198. 


—  Family  oonnctl  —  Judicial 
proceeding  —  Pritfilege,] — ^The  advice  given 
by  a  family  council  on  a  petition  for  inter- 
dictJOD  for  habitual  drunkenness,  is  a  jadicial 
proceeding,  and  the  occasion  is  privileged,  so 
that  no  liability  for  their  statements  can  be 
incurred  by  those  taking  part  in  it.  Coal- 
Uer  T.  St.  Denu,  90  Que.  8.  G.  340. 


_  _  —  Removal  of  interdiction 
—Ptnod  of  tokriety  —  Petition.} — ^A  per- 
son interdicted  for  drunkenness  cannot  be 
RlieTed  of  the  interdiction  until  after  a  year 
of  hahitoal  sobriety. — A  petition  to  remove 
an  interdiction  for  drunkenness  must  allege 
that  the  interdict  has  been  habitually  sober 
for  a  year.  Morency  v.  Olea^on,  9  Que.  P. 
8.280. 

laikeellity  —  Judgment  of  interdiction 
^Review  —  Formal  objections  —  Grounds 
fpr  imterdicOan  —  Examination  before  Judge 
— OfMHon  of  Judge  —  Expert  witnesses.] — 
1.  An  interdiction  pronounced  out  of  Court 
*ttnot  be  reviewed  on  the  ground  of  defects 
of  form  which  do  not  import  an  absolute 
■vHity  and  which  were  not  sufficient  to  pre- 
vent the  Judge  being  fully  seised  of  the 
*»™»e- — 2.  Hetital  weakening,  not  amounting 
to  hmacy  or  dementia,  the  decay  of  the  facul- 
psa  to  the  point  of  rendering  one  who  is  thus 
mjored  incapable  of  taking  care  of  himself 
and  bis  affairs,  is  a  cause  of  interdiction. — 
«•  It  is  the  office  of  the  Judge  to  pass  upon 
the  facts ;  and  the  examination  that  he  makes 
Jf  the  person  sought  to  be  interdicted^  the 
Iwnng.  the  actions,  etc.,  of  the  latter  in 
we  course  of  this  examination,  are  of  a  value 
and  of  an  importance  more  considerable  than 
the  opinions  of  witnesses,  even  specialists, 
•horn  he  allows  the  parties  to  call,  without 
Kiag  bound  to  do  so.  Judgment  in  34  Que. 
8.  C  62  affirmed.  Qingras  v.  Richard,  18 
One.  K.  B.  154. 

^toriratimg  liqnora  —  Excessive  use 
-^Husband  and  wife,]— A  husband  has  the 
ngki  and  it  is  his  duty  to  apply  for  an  inter- 
«rtioii  (Art.  336  (a),  C.  C),  against  his 
Vu«  who  is  addicted  to  the  excessive  use  of 
latoxicatittg  liquors.  Archambault  v.  6'ami- 
'••^  27  Que.  S.  C.  30. 


-  for  apendiacT  money  —  Pur- 
<*— »  o»  credit  —  Necessaries  —  Loss  of 
'•»'<•  of  Court.] — Where  a  person  to  whom 
&  jndidal  adviser  has  been  apointed  because 
of  her  mania  for  spending  money,  and  with 
ftpiohibition^  against  incurring  any  debts, 
^7v,  on  credit,  the  creditor  must  prove  that 


the  goods  sold  were  necessary  and  useful  be- 
fore he  can  recover:  —  Qucpre,  when  the 
records  of  Court  are  burnt  (force  majeure), 
is  it  necessary  to  re-inscribe  the  name  on  a 
new  list  of  interdicts?  Borbridge  v.  Eddy, 
26  Que.  S.  C.  81. 

Prooedure  —  Dismissal  of  petition  — 
Appeal  to  Superior  Court  in  review  — 
Conseil  judiciaire  —  Signature  of  petition  by 
notary  —  Pleading  —  Specific  allegations — 
Service — Notary  delegated  to  summon  family 
council  —  Examination  of  witnesses,]  — 
Since  the  promulgation  of  the  Code  of  Civil 
Procedure  of  18©7,  the  ordw  of  a  Judge  dis- 
missing a  demand  for  interdiction  or  for  the 
nomination  of  a  conseil  judiciaire,  is,  by  the 
combined  effect  of  Arts.  72  and  52  (2),  the 
subject  of  an  appeal  to  or  review  by  the  Su- 
perior Court. — Notaries  have  a  status  to 
sign,  as  attorneys  for  the  petitioners,  de- 
mands for  the  appointment  of  conseHs  judi- 
ciaires. — A  petition  for  the  appointment  of 
a  conseil  jtAiciaire  to  a  prodigal,  which  is 
so  framed  as  to  set  out  the  prodigality  in 
general  terms,  without  alleging  specific  facts, 
is  informal  and  insufficient. — A  petition  of 
this  kind  must  be  served  before  presentation 
to  a  Judge,  and  service  made  after  presenta- 
tion and  order  of  reference  to  a  notary  to 
take  the  opinion  of  a  family  council,  is  ir- 
regular.— ^A  Judge  seised  of  a  petition  for 
the  nomination  of  a  conseil  judiciaire  may 
authorise  a  notary  to  call  a  family  council 
and  take  its  opinion,  in  the  case  provided 
for  by  Art.  256,  C.  C.,  as  in  the  matter  of 
the  nomination  of  a  tutor. — The  notary  so 
delegated  has  no  power  to  examine  witnesses 
or  allow  witnesses  to  be  examined  before  the 
family  council. — Semble^  that  in  this  case 
the  petitioner,  being  indebted  to  the  respon- 
dent in  the  sum  of  $3,400  (nearly  the  whole 
fortune  of  the  latter),  should  not  have  been 
appointed  curator.  Ste.  Marie  v.  Bourelle, 
21  Que.  S.  C.  343,  8  Que.  P.  R.  221. 

See  Husband  and  Wife  —  Intoxicating 
LiQUOBS — Lunatic — Will. 


INTEBEST. 

CoTenamt  to  pay — See  Mobtgaoe. 

Merger  in  Judginoiit — ASfee  Judgment. 

On  arrears  of  rent — See  Landlord  and 
Tenant. 

On  chattel  mortsasea  —  See  Chattel 

MOBTGAGES  AND  BiLLS  OF  SALE. 

On  aowtM—See  Costs. 

On  debentures — See   Coi£PAnt — Muni- 
cipal Cobpobations. 

On  Jndgratenta — See  Judgments. 

On  n&ortgasea — See  Mobtgages. 

On  notes — See  Bills  of  Exchange  and 
Pbomissobt  Notes. 

On  sale  of  land — See  Vendor  and  Pur- 


On  tmst  funds — See  Tbusts  and  Tbus- 
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wimdlnc-iip — See  OOM- 


UrarioiiB  rate — See  OimaiTAL  Law. 

Assismnent  of  iiuiiraaoe  policy  la 
tmst  to  seonre  debt  and  fntnre  pre- 
minmi  —  Contract  for  payment  of  interest 
— Construction  —  Rate  and  mode  of  com- 
poting  interest  —  Interest  Act  —  Applica- 
tion —  Statute  of  Limitations  —  Trustee — 
Costs  —  Subrogation  —  Counsel  fees  — 
Question  between  defendants.  Robinson  v. 
jEtna  Ins.  Co.,  8  O.  W.  R.  940,  0  O.  W.  R. 
283. 

Bank  Act,  is.  80,  81  —  Bank  stipyr 
lating  for  usurious  rate — Reduction  to  mawi- 
mum  legal  rate.] — In  an  action  to  recover 
principal  and  interest  on  certain  promissory 
notes,  bearing  interest  at  12  per  centum  "  aa 
well  after  as  before  maturity/'  the  defendant 
pleaded  s.  80  of  the  Bank  Act: — Held,  read- 
ing R8.  80  and  81  together,  that  such  a  con- 
tract between  the  bank  and  the  customer  is 
merely  invalid  in  so  far  as  it  stipulates  for 
more  than  7  per  cent.  Bank  of  Montreal  v. 
Hartman,  12  B.  C.  R.  375,  2  W.  L.  R.  57. 

Claim  for  prioe  of  goods  sold  —  In- 
terest not  claimed  in  writ  of  summons — Re- 
port —  Appeal  —  Items  —  Costs.  Kelly  v. 
Smith,  1  O.  W.  R.  732. 

Coatraot  —  Absence  of  stipulation  for 
interest--60  V.  c.  24,  s.  175  {N,B.)—Rate  of 
interest.] — A  contract  between  the  defendant, 
a  contractor  with  the  department  of  rail- 
ways and  canals  of  the  Dominion  govern^ 
ment,  and  the  plaintiff,  a  sub-contractor,  pro- 
vided that  for  $145,000  to  be  paid  to  him 
he  was  to  complete  certain  work  for  the  de- 
fendant, and  that  the  payments  should  be 
made  (less  ten  per  cent.)  monthly  as  the 
work  progressed  according  to  the  estimate 
of  the  government  engineer  in  charge.  The 
work  on  the  principal  contract  was  to  be  com- 
pleted on  the  30th  September,  1899.  It  was 
not  completed  for  more  than  one  year  after 
that  date,  but  the  delay  was  not  the  fault 
of  the  plaintiff.  There  was  no  stipulation  in 
the  contract  in  reference  to  the  payment  of 
interest  on  any  sums  due  but  not  paid.  M.'s 
claim  was  disputed.  On  an  action  being 
brought,  it  was  established  that  he  was  en- 
titled substantially  to  what  he  claimed :  — 
Held,  that  the  plaintiff  was  not  entitled  to 
interest,  his  claim  not  being  for  a  sum  cer- 
tain payable  by  virtue  of  a  written  instru- 
ment at  a  time  certain,  within  the  meaning 
of  s.  175  of  60  V.  c.  24  (N.B.).— ^emftZe, 
that  if  the  plaintiff  had  been  entitled  to 
interest,  the  rate  would  not  be  restricted  to 
5  per  cent,  under  63  &  64  V.  c.  29  (D.),  the 
contract  having  been  entered  into  before  the 
passing  of  the  Act.  Mayes  v.  Connolly,  35 
N.  B.  R.  701. 

Contraot  —  Chattel  mortgage  —  State- 
ment of  rate — Interest  Act,  1897 — Statutes 
— Waiver.]  —  A  chattel  mortgage  provided 
for  the  payment  of  $125,  the  principal  money, 
in  consecutive  monthly  instalments  of  $5 
each,  and  for  payment  of  $5  more  with  each 
instalment,  for  interest.  The  yearly  rate  to 
which  this  was  equivalent  was  not  stated, 
but  there  was  a  clause  in  the  mortgage  waiv- 
ing in  explicit  terms  the  necessity  for  stat- 


ing the  yearly  rate  and  waiving  also  the 
benefit  of  the  Interest  Act,  1897:— HeM, 
that  this  being  an  Act  passed  on  the  ground 
of  public  policy  for  the  benefit  of  borrowers, 
its  application  could  not  be  waived,  and  that 
the  mortgagee  was  entitled  to  interest  onlj 
at  the  legal  rate.  Dunn  v.  Malone,  23  C.  L 
T.  328,  6  O.  L.  R.  484,  2  O.  W.  R.  1096. 

Contract  —  Sum  certain  —  Rental  o] 
track  —  Interest  hy  way  of  damages— D& 
mand  of  payment.]— ^By  the  agreement  ii 
queation  in  the  action  the  defendants  agreec 
to  pay  to  the  plaintiffs  $800  per  annum  pei 
mile  of  single  track  and  $1,600  per  mile  ol 
double  track  occupied  by  the  defendants'  rail 
way,  not  including  "  turnouts,"  in  four  eqoa 
quarterly  instalments,  on  the  1st  January 
April,  July,  and  October  in  each  year.  Dis 
putes  arose  between  the  parties  as  to  tb( 
meaning  of  the  word  "  turnouts  **  and  as  t( 
what  tracks  were  to  be  measured  and  as  t 
the  manner  in  which  they  were  to  be  meas 
ured,  and  this  action  was  brought  in  refex 
ence  to  these  questions,  and  was  finall; 
determined  on  appeal  to  the  Judicial  (joa 
mittee.  In  the  result  the  contention  o 
neither  party  was  given  effect  to,  the  mik 
age  in  respect  of  which  rental  wa^s  payab) 
being  held  to  be  less  than  that  contended  fo 
by  Uie  plaintiffs  and  greater  than  that  coi 
tended  for  by  the  defendants.  The  plaintifl 
had  from  time  to  time  demanded  payment  c 
the  sums  payable  to  them  according  to  the! 
construction  of  the  agreement.  The  mileaj 
and  the  sums  consequently  payable  were  fixe 
by  the  Master  in  accordance  with  the  prii 
ciples  laid  down  in  the  judgments: — Belt 
that  the  defendants  were  bound  at  their  per 
to  ascertain  the  sums  properly  payable  an 
to  pay  or  tender  these  sums  to  the  plaintiffs 
that  not  having  done  so  the  plaintiffs  wei 
entitled  to  interest  upon  these  sums  from  tl 
times  at  which  they  should  have  been  pai( 
not,  under  s.  114  of  the  Judicature  Act,  1 
S.  O.  1897  c.  51,  as  being  sums  certain  pa; 
able  by  virtue  of  a  written  instrument  ) 
certain  times  capable  of  ascertainment  1 
arithmetical  computation,  but  upon  tl 
ground  that  the  case  was  one  in  which 
would  have  been  usual  for  a  jury  to  alio 
interest,  and  therefore  within  s.  113  of  th 
Act.  Decision  of  Master  in  Ordinary,  2  < 
W.  R.  225.  aflSrmed.  Toronto  v.  Toron 
Rw.  Co,,  24  O.  L.  T.  86.  7  O.  L.  R.  78, 
O.  W.  R.  204.  298,  4  O.  W.  R.  221.  38 
345,  446,  5  O.  W.  K.  14,  64,  130,  408.  41 
6  O.  W.  R.  574.  677,  871. 

Diapntod  aooonnta  —  Federal  and  pr 
vincial  governments  —  Aumrd  —  Agreeme 
as  to  date  from  which  interest  to  be  coi 
puted,] — In  certain  arbitration  proceedin 
between  the  Dominion  of  Canada  and  t 
provinces  of  Ontario  and  Quebec,  the  fii 
mentioned  province  was  found  to  be  i 
debted  to  the  Dominion  in  the  sum 
$1,815,848.59  on  the  31st  December,  18( 
Upon  a  case  stated  to  determine  whether  ' 
terest  was  payable  by  the  province  from  t 
31st  December,  1892,  when  a  balance  « 
struck  in  favour  of  the  Dominion,  or  fn 
the  1st  July,  1894,  only:— HeW,  that  t 
correspondence  shewed  an  agreement  on  1 
part  of  the  Dominion  that  interest  shot 
only  be  paid  from  the  date  last  mention* 
Dom.  of  Can,  v.  Prov.  of  Ont.,  23  C.  L 
100,  8  EJx.  C.  R.  174. 
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_,, e  —  Several  properties — Sale — 

DittnhutioH  of  proceeds  —  Collocation.']  — 
When  two  or  more  immovables  hypothecated 
by  the  lame  instrument  are  sold  at  different 
lUrefi,  and  the  amount  of  the  obligation  is 
not  entirely  paid  by  the  proceeds  of  the  first 
Bale,  the  interest  upon  the  obligation  con- 
tinoes  to  ran,  and  the  creditor  has  a  right 
to  be  collocated  by  virtue  of  his  hypothec  up- 
on the  proceeds  of  the  second  sale.  Oarand 
T.  Charlebois,  21  Que.  S.  C.  468. 

Istorest  is  Aot  oharsMtble  upon  an 
iMount  stated  unless  a  fixed  time  for  pay- 
ment was  agreed  upon  or  a  demand  for  pay- 
Bent  made,  or  upon  an  account  endorsed 
thewiag  that  the  parties  have  allowed  in- 
terest apon  balances  outstanding,  though  a 
jury  might  and  probably  would  allow  such 
iateiest  as  dama^^es.  George  v.  Qreen  (1907), 
8  0.  W.  R.  ^7,  787.  13  O.  L.  R.  189,  10 
0.  W.  a  292,  14  O.  L.  R.  578,  affirmed ;  42 
8.  C.  R-  219. 

Irrsi^alar  JudsBieat  —  Moneys  retained 
tnier—Refund.]  —  Wherer  executors,  who 
were  also  residuary  legatees,  acting  bona  fide 
nader  a  judgment  afterwards  held  by  the 
Court  of  Appeal  to  be  irregular,  and  not  blnd- 
iig  on  the  parties  concerned,  retained  a 
greater  sum  of  money  than  they  were  subse- 
quently held  entitled  to,  but  were  exonerated 
from  an  fraud  or  misconduct,  they  were  held 
Dot  chargeable  with  interest  Boys*  Home  v. 
Lewis,  3  O.  Ll  R.  208. 

JadgaaeAt  —  Date  of  —  Variation  in 
C^fwrt  of  Appeal.]  —  Held,  on  consultation 
of  the  Judges  of  the  Court  of  Appeal,  that, 
where  any  judgment  of  a  Court  below  has 
been  chang^,  interest  should  only  be  al- 
lowed on  the  judgment  from  the  date  of  the 
judgment  of  the  Court  of  Appeal,  notwith- 
iUnding  s.  2  of  the  King's  Bench  Act.  Shel- 
tfM  ▼.  Bifan,  18  Man.  L.  R.  221. 


i«At  for  payaaemt  of  valiie  of 

Amount  ascertained  by  Master — 
Interest  on — Amendment  of  judgment.  Ray 
V.  Fori  Arthur,  Duluth,  d  Western  Rw. 
Co..  Bay  v.  Middleion,  3  O.  W.  R.  160. 


_  for  eosts  bear  interest  only 

from  date  of  taxation.     Star  Mining  Co.  v. 
Wyte  (1910),  15  B.  C.  B.  11. 


roallwod  upom  ezeoutton  — 
Repaytment  when  judgmeni  reversed  —  Lia- 
hSUy  for  inierest'--Claim  by  stranger — Rate 
of  imlertst— Costs.] — ^After  the  Court  of  Ap- 
peal (3  O.  W.  R.  32)  had  affirmed  the  deci- 
•ioB  of  the  trial  Judge  (2  O.  W.  R.  93)  in 
bvoor  of  plaintiff,  plaintiff  issued  execution 
against  defendants,  and  received  a  sum  of 
f1«358J89,  being  proceeds  of  sale  of  goods  of 
defendant  Alice  R.  Cox.  The  Supreme  Court 
of  Canada  on  14th  December,  1904,  reversed 
the  Jodgment  of  the  Court  of  Appeal,  and 
plaintiff  thereupon  became  liable  to  repay  the 
I1J368L89.  Some  delay  arose  about  this,  as 
the  money  was  claimed  by  another  execution 
creditor.  l%e  plaintiff  thereupon  notified 
the  daimanta  that  he  would  apply  for  an  in- 
terpleader order,  and  prepared  the  necessary 
■aterial,  but  did  qot  proceed  further.  Ulti- 
mately oD  20th  February.  1905.  the  money 
was  paid  by  consent  of  all  parties  to  the  soli- 
citors for  the  defendants,  but  without  inter- 


est, though  interest  was  asked  for  before  pay- 
ment of  the  principal.  Defendant  Alice  R. 
Cox  moved  for  an  order  for  payment  by 
plaintiff  of  interest  at  5  per  cent,  from  date 
of  payment  to  plaintiff  to  date  of  repayment, 
nearly  11  months: — Held,  the  prima  facie 
right  to  interest,  in  the  circumstances  of  this 
case,  is  established  by  Rodger  v.  Comptoir 
d'Escompte  de  Paris,  L.  R.  3  P.  C.  465, 
where,  the  whole  question  is  discussed  by 
Lord  Cairns.  This  was  followed  by  Bacon, 
V.-C.,  in  Merchant  Banking  Co.  v.  Maud^ 
L.  R.  18  Eq.  659,  and  by  our  own  Court  of 
Appeal  in  Sherk  v.  Evans,  22  A.  R.  242  (see 
especially  judgment  of  0«ler,  J.A.,  at  p.  248). 
Counsel  for  plaintiff  contended  that,  in  view 
of  the  conflict  as  to  who  was  entitled  to  the 
principal,  interest  should  not  be  allowed.  But 
it  was  open  to  him  to  have  guarded  himself 
either  by  an  order  to  pay  the  money  into 
Court,  or  by  getting  a  waiver  of  any  right 
to  interest  from  the  rival  claimants.  The 
present  lawful  rate  being  5  per  cent.,  I  think 
defendant  Alice  R.  Cox  is  entitled  to  what 
she  asks.  Adams  v.  Cow,  5  O.  W.  R.  419, 
10  O.  L.  R.  96. 

Order  on  farther  direotioaa  to  pay 
interest  on  amoiint  decreed  —  power  of 
Court — Discretion  overruled  —  Interest  in- 
tentionally omitted  from  final  judgment.] — 
Where  a  decree  of  the  Court  of  Appeal 
affirmed  by  the  Judicial  Committee  had  or- 
dered the  repayment  of  moneys  received  by 
the  appellant  in  excess  of  his  salary  as  man- 
ager of  a  company,  but  was  silent  as  to  in- 
terest on  the  sums  so  overdrawn : — Held,  that 
the  Court  had  power  to  order  interest  on  fur- 
ther directions  as  a  matter  of  discretion,  but 
that,  as  it  appeared  from  the  judgment  of  the 
Judicial  Committee  that  the  order  in  coun- 
cil issued  upon  their  advice  intentionally 
omitted  a  direction  to  that  effect,  the  discre- 
tion of  the  Court  below  should  be  overruled. 
As  no  claim  for  interest  was  made  at  the 
commencement  of  the  action,  it  should  be 
charged  only  on  the  amount  decreed  from 
the  date  of  the  decree  of  the  Court  of  Ap- 
peal. Judgment  in  Earle  v.  Burland,  23  C. 
L.  T.  276.  6  O.  L.  R.  327,  reversed.  Bur- 
land  v.  Earle,  [1906]  A.  C.  590. 

Promissory  uoi»— -Collateral  oral  agree- 
ment to  pay  interest  —  Evidence.]  —  Oral 
testimony  cannot  be  received,  even  where 
there  is  *'  commencement  de  preuve  par 
iicrit,"  to  establish  an  agreement  alleged  to 
have  been  made*  at  the  time  of  giving  a 
promissory  note,  which  does  not  on  its  face 
bear  interest,  that  interest  would  be  payable 
on  it.  Domhroski  v.  Lalibert6,  27  Que.  S. 
C.  57. 

Rate  of  —  Chattel  mortgage  —  Interest 
Act,  R.  S.  C.  c.  8 — Exprejfs  waiver  of.  Dunn 
V.  Malone,  2  O.  W.  R.  1086,  6  O.  L.  R.  484. 

Recovery  of  —  Deht — **  Time  certain" 
— Writing.] — ^The  defendant  P..  in  October, 
1889,  contracted  with  C.  to  build  certain 
fences  and  gates  along  the  line  of  the  G.  N. 
VV.  Central  Railway,  and  associated  the  de- 
fendant M.  with  him.  They  sublet  the  con- 
tract to  the  plaintiffs  by  a  written  agreement 
which  provided  for  payment  to  the  plaintiffs 
as  follows :  "  Estimates  for  the  said  work 
shall  be  made  monthly  by  the  engineer,  and 
shall  be  paid  forthwith  upon  same  being  paid 
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to  said  P.  and  M.  by  said  company.*'  After 
payment  of  two  estimates  for  part  of  the 
plaintiffs'  work,  difficnlties  arose,  and  the 
engineer,  to  prevent  the  bringing  of  an  action, 
withheld  further  estimates;  but  in  Septem- 
ber, 1891,  after  litigation  between  C.  and  the 
company  had  commenced,  P.  accepted  a  judg- 
ment against  the  company  for  the  balance 
due  to  him  by  C.  upon  his  fencing  contract. 
This  judgment,  however,  was  not  paid  until 
1898,  and  then  it  was  paid  without  interest: 
— H«^,  that  the  plaintiffs  were  not  entitled 
to  interest  on  their  claim  before  action,  as  it 
was  not  payable  by  virtue  of  a  written  in- 
strument at  a  time  certain  within  the  mean- 
ing of  3  &  4  Wm.  IV.  c  42,  8.  28.  London, 
Chatham,  and  Dover  Rw  Co.  v.  South-Eaat- 
em  Rto.  Co.,  [1892]  1  Ch.  120,  followed. 
Judgment  in  20  C.  L.  T.  359,  varied.  Sincluir 
V.  Preston,  21  C.  L.  T.  97,  13  Man.  L.  R.  228. 

Solioitor*B  bill  —  Compensation  for 
services  —  Quantum  meruit.  Murphy  v. 
Corry,  7  O.  W.  R.  392. 

Written  oontraot  —  Debt  and  time  cer- 
tain—S  d  i  Wm.  IV.  c.  42,  9,  28.]— To  en- 
title a  creditor  to  interest  under  3  &  4  Wm. 
IV.  c.  42,  s.  28  (Imp.)  .the  written  instru- 
ment under  which  it  is  claimed  must  shew 
by  its  terms  that  there  was  a  debt  certain 
payable  at  a  certain  time.  It  is  not  suffi- 
cient that  the  same  may  be  made  certain  by 
some  process  of  calculation  or  some  act  to 
be  performed  in  the  future.  Judgment  in 
21  C.  L.  T.  97,  12  Man.  L.  R.  228,  affirmed. 
Sinclair  v.  Preston,  22  C.  L.  T.  9.  31  S.  C. 
R.  408. 

See  Appeal — Assessment  and  Taxes  — 
Banks  and  Banking — Bills  and  Notes  — 
Bills  of  Sau:  and  Chattel  Mortgages — 
Chose  in  Action,  Assignment  of  —  Con- 
tract— Criminal  Law — Insttrance — Judg- 
ment —  Mortgage  —  Municipal  Corpora- 
tions— Partnership — Railway  —  Sale  of 
Goods  —  Schools  —  Timber  —  Trusts  and 
Trustees — Vendor  and  Purchaser — Will. 


IKTEBIM  AUOffOmr. 

Bee  Husband  and  Wife. 


UTTEBIM  INJUNCTION. 

See  Injunction. 


INTEBIiOClTTOBY  JUDGMENT. 

See  Damages — ^Judgment. 


INTERNATIONAIi  BBIDOB. 

See  Assessment  and  Taxes. 


INTEBNATIONAIi  IiAW. 

See  Aliens — Constitutional  Law— Judc 
ment — ^Master  and  Servant — Pritat 
International  Law — Ship. 


INTEBPLEASEB. 

AotioB  for  —  Previous  refusal  of  san 
mary  application — Stay  of  proceedings  in  w 
parate  actions  brought  against  interpleadin 
parties.  Elgie  d  Co.  v.  Edgar,  Edgar  v.  E 
He  d  Co.,  Clemens  v.  Elgie  d  Co.,  8  O.  W.  I 


INTEBNATIONAI.  COMITY. 

See  Process. 


AotloB  for  pnroltaso-moiioy  of  laai 

— Claim  to  land  adverse  to  that  of  vendor' 
assignee — Stay  of  proceedings  —  Parti-Ts  - 
Payment  into  Court.'\ — The  defendant,  bein 
sued  in  this  action  for  a  balance  due  upon 
purchase  of  land,  admitted  her  liability,  be 
stated  that  R.  claimed  the  land  as  against  tli 
plaintiff,  and  had  begun  an  action  and  regii 
tered  a  certificate  of  lis  pendens,  and  ha 
notified  her  (the  defendant)  that  he  wool 
hold  her  liable  for  any  moneys  paid  by  h< 
under  the  agreement  for  purchaae*  aftc 
notice,  irpon  this  the  defendant  applied  f( 
an  interpleader  order,  and  the  Referee  ma^ 
an  order  staying  proceedings  in  this  actioi 
pending  the  result  of  the  action  brought  fc 
R.,  making  the  plaintiff  a  defendant  in  thi 
action,  and  requiring  the  defendant  to  pi 
into  Court  a  part  of  the  purchaae-mon€ 
claimed  : — Held,  on  appeal,  that  there  was  i 
ground  for  an  interpleader,  and  not  suf 
cient  material  to  justify  the  order  actual] 
made;  and  the  order  was  set  aside,  withoi 
prejudice  to  R.  moving  to  amend  his  state 
ment  of  claim  in  his  own  action,  and  for 
stay  of  proceedings  in  this  action,  upon  pn 
per  grounds.  Davison  v.  Lehherg  (1910 
13  W.  L.  R.  719. 

AppUejktloii  by  ezeontor  —  Advers 
claims  to  estate — Delay  in  applying  for  pr 
bate — Discretion — Remedy.  Re  Smith  an 
Bennett,  2  O.  W.  R.  399. 

Applloatloa  by  gmniiaheeB  —  Remei 

under  Rule  392 — Attachment  proceedings  h 
fore  judgment — Rules  of  Court — Discretion- 
Practice.] — Held,  Newlands,  J.,  dissentin 
that  a  garnishee  who  admits  liability  to  tl 
defendant  in  respect  of  a  sum  of  money,  whi( 
is  also  claimed  by  parties  other  than  tl 
plaintiff,  is  entitled  to  apply  for  as  inte 
pleader  summons  in  the  action  in  which  tl 
garnishee  summons  issued,  to  determine  tl 
rights  of  all  claimants;  but  must  pay  tl 
money  into  Court  with  a  suggestion  thi 
there  are  other  claimants,  as  provided  \ 
Rule  392  of  the  Judicature  Ordinance,— P« 
Newlands,  J.,  dissenting,  that  when  a  ga 
nishee  summons  is  issued,  it  is  virtually  t 
action  against  the  garnishee  in  respect  < 
the  debt  due  to  the  defendant,  and  if  su< 
debt  is  claimed  by  parties  other  than  tl 
plaintiff,  the  garnishee  is,  as  he  would  be  i 
an  action  against  him  by  one  of  the  daii 
ants  to  recover  such  debt,  entiUed  to  inte 
plead  in  the  action  in  which  the  gamish< 
summons  is  issued,  and  to  have  the  rights  < 
all  parties  determined  on  the  one  applicatioi 
which  cannot  be  done  on  the  trial  of  an  issi 
under  the  provisions  of  Rule  392  of  the  Jnd 
cature  Ordinance.  Mears  v.  Areola  Woo* 
working  Co.,  6  W.  L.  R.  547,  8  W.  L.  1 
S40,  1  Sask.  L.  R.  101. 
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AypUcAtioa  by  Aeiiif  —  Grounds  for 
ivfiisiiif  relief — Sale  of  goods  seized  without 
tdferdaiiif  —  Prejudice  to  claimant — ^Notice 
— Dday  in  applying — Rules  of  Court — Pay- 
Dest  of  part  of  proceeds  of  sale  to  execution 
creditors.  Hogan  t.  Boosan  (Sask.),  8  W. 
L.  R.  54& 


AppUaatlon  by  sheriff  —  Proceedings 
imttUutei  too  toon — Practice — Rules  of  Court 
— Pacts  to  he  shewn  on  application,] — ^The 
dieriff,  under  writs  of  execution,  seized  cer- 
tun  goods  of  the  defendant,  such  goods  being 
daimed  by  the  wife  of  the  defendant.  The 
•heriff  thereupon  notified  the  execution  cre- 
ditors of  the  daim,  and  applied  for  an  inter- 
pleader summons.  The  material  in  support 
of  the  sherilTs  application  did  not  shew  when 
the  Dotioes  of  diaim  were  served,  but  it  ap- 
peared by  affidayita  filed  on  behidf  of  one  of 
ttut  executi<m  creditors  that  such  notices  were 
•estnd  on  the  26th  October,  while  the  sum- 
mons was  issued  on  the  29th  October.  On 
the  return  of  the  summons  objection  was 
takes  that  the  summons  was  issued  too  soon : 
—Hdi,  that  the  provision  for  interpleader  on 
the  part  of  the  sheriff  being  purely  statutory, 
the  sheriff  must  shew  that  all  notices  have 
bcoi  given,  and  that  the  time  required  by  the 
Roles  has  expired  before  he  is  entitled  to 
interplead,  and  that,  as  the  material  did  not 
■hew  tiiis,  and  as  it  appeared  that  the  neces- 
nry  time  had  not  elapsed,  the  proceedings 
ven  irregular.    Sanderson  T.  Hothatn^  Fitz- 

riU  ▼.  Boihom,  1  Sask.  L.  R.  501,  9  W. 
R.  434. 


AfpHsatioi  by  sheriff  for  order  — 

Property  seized  in  apparent  possession  of  ex- 
ecutioB  debtor — Claim  by  wife — Issue  dir- 
ected--Onus  on  claimant — ^Direction  that  she 
be  plaintiff.  SehwarU  v.  Davison  (Y.T.),  6 
W.  Lfc  R.  Q0V. 


AppHmsMmm  hy  stakekolder  —  Con- 
tTKt— Wager,}— C.  deposited  |l,2o0  and  W. 
1250,  with  U.,  who  was  to  hold  same  until 
it  vas  decided  whether  a  horse  owned  by  G. 
vss  the  same  horse  as  described  by  B.  H. 
Stod  Book.  If  so  O.  won,  otherwise  W.  won. 
Both  now  claiming  the  fund  H.  obtained  an 
interpleader  order.  And  an  issue  was  dir- 
ected W.  to  be  plaintiffs.  Be  Hyndman 
aW9),  12  W.  L.  R,  166. 


tion  of  the  execution  debtor: — Held,  that  the 
question  whether  the  shop  was  or  was  not 
part  of  the  freehold  could  not  be  raised  upon 
an  interpleader  by  the  sheriff. — Held,  also, 
that  the  building  was  not  exempt  from  seizure 
by  virtue  of  the  Exemptions  Ordinance,  not 
being  the  residence  of  the  execution  debtor  or 
a  building  used  in  connection  with  his  resi- 
dence. Eastern  Toionships  Bank  ▼.  Drys- 
dale  (1905),  6  Terr.  L.  R.  236. 


Conditional  sale  agreement  —  Con- 
fUot  of  laws,} — A.  sold  B.  a  piano  in  Wash- 
ington, U.S.A.,  on  a  conditional  sale  agree- 
ment, which  agreement  became  an  absolute 
sale  according  to  the  law  of  Washington 
unless  registered  in  ten  days.  The  agree- 
ment was  not  registered.  B.  brought  the 
piano  to  Alberta  and  sold  it  to  C.  A.,  in  de- 
fault of  payment  by  B.,  claimed  the  piano 
in  Alberta  from  C,  under  the  conditional 
sale  agreement : — HM,  that  the  law  of  Wash- 
ington applied  as  to  the  effect  of  the  con- 
tract, but  the  law  of  Washington  making 
the  sale  an  absolute  sale  unless  registered 
within  ten  days,  being  a  law  for  the  protec- 
tion of  purchasers,  was  limited  in  operation 
to  purchasers  in  Washington  and  could  not 
be  extended  so  as  to  protect  purchasers  in 
Alberta,  and  therefore  the  conditional  agree- 
ment was  still  effective  against  O.  Cline  v. 
Russell,  2  Alta.  I^.  R.  79. 

Determiiitiig  ownership  of  land 
seised  by  sheriff  nnder  fi.  fa.1  —  In  an 
interpleader  issue  directed  by  the  Ck)unty 
Court  Judge  for  ijincoln,  for  determining 
whether  certain  lands  held  under  execution  by 
the  sheriff  under  fi.  fa.  were,  at  the  time  of 
placing  said  execution  in  sheriffs  hands,  the 
property  of  plaintiff,  as  against  the  defendant, 
who  is  the  execution  creditor; — Held,  jn 
favour  of  the  defendant  in  the  issue  with 
costs  if  there  is  any  power  of  disposing  of 
costs.  Lambert  v.  Dillon  (1910),  15  O.  W. 
R  299. 

Employer  who  is  sued  under  the  Work- 
men's Compensation  Act  may  demand  that 
proceedings  be  stayed  until  judgment  has 
been  given  in  another  suit  against  a 
third  party  whose  liability  is  alleged  for  the 
same  quasi-delictual  damages.  Forget  v. 
BaiUargeon  (1911),  12  Que.  P.  R.  270,  17 
R.  S.  n.  s.  214. 


AvpUoAtfton   hj  stakeholder— i>Mputs 

St  to  atnomnt  due,} — Applicants  for  inter- 
Plesder  order  admitted  owing  |2,000,  but 
vere  sued  by  a  claimant  for  S2,5(X).  Leave 
to  pay  into  Court  $2,000  on  tids  application 
Rfaaed,  part  payment  not  being  allowed  on 
aa  interpleader  application.  Re  Independent 
Cetk  JUsIimI  Fire  Ineuranee  Co,,  13  O.  W. 
R.  1383. 

AppHeation  for  order  —  Stakeholder 
^-^atlel  mortgage  —  Surplus  in  hands  of 
■ostgagee— Claim  under  order  for  payment 
of  pact  of  surplus — Claim  under  purchase 
frwB  Biortgagor.  Re  Elgie,  Edgar,  and  Cle- 
u  8  O.  W.  R.  33,  299. 


CUaa  hf  exoemtion  debtor  —  Bmemp- 
*••  BuOdrngs.} — Where  the  property  seized 
ndcr  a  writ  of  execution  against  goods  con- 
>Hted  of  a  blacksmith's  shop  in  the  occupa- 


Ezeontion — Seizure  of  cut  timber — Crown 
Timber  Act,  R,  S,  0,(1897),  c.  S»— License  to 
cut — Validity  of  assignment  to  bank — Bank 
Act,  ss,  80,  84 — Exemption  Act,  s.  9— Injunc- 
tion,}— Plaintiff  McP.  secured  judgment,  by 
default,  against  McG.  ft  Co.,  timber  licensees. 
McP.  issued  execution  and  secured  an  in- 
junction restraining  the  transfer  of  their 
license.  McG.  &  Co.  assigned  their  license 
to  Traders  Bank  as  security  for  their  then 
existing  indebtedness.  Bank  transferred  their 
interest  to  one  Murphy.  Later,  the  defen- 
dant company  was  organised  to  take  over 
the  license  in  question.  After  McP.  had 
obtained  his  injunction,  and  after  the  as- 
signment to  the  bank,  but  before  defendant 
company  acquired  the  license,  four  other  ex- 
ecutions against  McG.  ft  Co.  were  placed  in 
the  sheriff's  hands.  On  an  interpleader  is- 
sue to  determine  whether  at  the  time  of 
seizure  of  certain  logs  by  the  sheriff  under 
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above  execations,  said  logs  were  exigible 
under  said  executions  as  against  defendant 
company. — ^Teetzel,  J.,  held,  that  plaintiff 
McG.'s  first  execution  was  protected  by  the 
injunction,  which  prevented  defendant  com- 
pany from  acquiring  any  Interest  in  the  tim- 
ber that  might  be  cut  except  to  the  satis- 
faction of  that  execution,  subject  to  defen- 
dants' right  to  deduct  amounts  paid  to  dis- 
charge liens  of  Traders  Banlc  and  of  the  Qoy- 
emment  for  dues. — ^That  so  far  as  the  other 
executions  were  concerned,  the  facts  of  the 
case  brought  them  within  the  principle  of 
Can,  Poo.  Rio.  Co,  v.  Rat  Portage  Lumber 
Co.  (1905),  10  O.  L.  R.  273.  5  O.  W.  R.  473. 
and,  therefore,  as  against  those  executions, 
judgment  must  be  for  the  defendants:  That 
banlcs  may  lend  money  upon  the  security 
of  standing  timber  and  the  rights  or  licenses 
held  by  persons  to  cut  or  remove  such  timber, 
and  those  transactions  are  not  within  s.  84 
of  the  Bank  Act  but  are  under  s.  80,  al- 
though not  in  form  of  mortgage.] — McPher^ 
son  V.  Temiskamina  Tjumher  Co,  (1911).  18 
O.  W.  R.  319.  2  O.  W.  N.  563. 

After  hearing  further  evidence  upon  the 
question  as  to  whether  defendant  company 
had  notice  of  plaintiff  Booth's  execution, 
within  meaning  of  Execution  Act.  9  Edw. 
VII.  c.  47,  8.  9. — Teetzel,  J.,  confirmed  above 
judgment.  McPherson  y.  TemUkaming  Lum- 
ber Co.  (1911),  18  O.  W.  R.  811,  2  O.  W. 
N.  854. 

Fraud  —  Partnership — Ewecution  credi- 
tor.]— Father  and  son  entered  into  a  part- 
nership not  reduced  to  writing.  Son  supplied 
the  money  and  father  was  to  get  board, 
clothes  and  spending  money,  etc,  for  use  of 
name  and  good  will  of  his  former  business. 
Two  years  later  an  execution  creditor  of 
father  seized  a  car  load  of  potatoes  belonging 
to  partnership : — Held,  that  there  was  no 
evidence  of  fraud  on  the  part  of  the  son 
and  the  execution  creditor  could  not  recover. 
McMillan  v.  Thorpe  (1909),  14  O.  W.  R, 
808. 

Goods    seised      under    exeoutloii    — 

Transfer  to  toife  of  execution  debtor — Fraud 
— Evidence  of  —  AdmiasibiUty  —  Ewemp' 
tions,] — In  an  interpleader  issue  between  the 
wife  of  the  execution  debtor  and  the  execu- 
tion creditors,  in  which  the  question  was 
whether  the  goods  seized  by  the  sheriff  were 
then  the  property  of  the  wife  as  against  the 
execution  creditors,  the  trial  Judge  found, 
and  the  Court  en  banc  sustained  his  finding, 
that  the  goods  or  their  purchase  price,  being 
in  reality  the  property  of  the  husband,  had 
been  fraudulently  transferred  by  the  husband 
to  the  wife,  and  therefore  were  the  property 
of  the  execution  creditors  against  the  wife : — 
Held,  Wetmore,  J.,  dissenting,  that,  notwith- 
standing the  decision  of  the  Supreme  Ck)urt 
of  Canada  in  Donohoe  V.  Hull,  24  S.  C.  R. 
683,  evidence  of  fraud  as  affecting  the  ques- 
tion of  property  was  admissible  on  the  issue. 
— Per  Richardson  and  McGuire,  JJ.,  that 
the  decision  In  Donohoe  V.  HuU  was  not  ap- 
plicable ;  it  was  not  intended  or  contemplated 
to  apply  where,  as  In  an  interpleader  Issue, 
the  question  is  whether  or  not  a  sale  or 
transfer  of  goods  is  a  mere  sham  or  device 
to  defeat  execution  creditors. — Per  Scott, 
J.,  that  the  decision  in  Donohoe  V.  Hull  ex- 
tends only  to  proceedings  by  way  of  attach- 
ment of  debts,  in  which,  in  order  to  enable 


the  judgment  creditor  to  succeed,  it  mc 
appear  that  a  debt  exists  for  which  the  ju^ 
ment  debtor  might  have  brought  an  acti 
against  the  garnishee. — Fraudulent  trai 
fer  of  exemptions  discussed.  West  v.  Am 
Holden  d  Co.,  3  Terr.  L.  R.  17. 

Issue  —  Parties  —  Onus.} — Where  t 
proceeds  of  a  life  Insurance  policy  wc 
claimed  by  the  widow  of  the  assured  and  a) 
by  an  assignee  for  value,  and  It  appeal 
that  the  assured  had  first  made  a  declarati 
In  writing  on  the  policy  devoting  all  the  bei 
fit  to  his  wife,  and  had  subsequently  by  wr 
ing  assumed  to  limit  such  benefit  to  $1,  a 
had  then  made  the  assignment  to  the  otb 
claimant: — Held,  that  the  latter  should 
plaintiff  in  an  interpleader  Issue  ordered 
be  tried  between  the  claimants.  Re  H% 
bell,  20  C.  L.  T.  389,  19  P.  R.  240. 

Issue  —  Party  plaintiff  —  Sheriff  remoi 
ing  in  possession — Place  of  trial  —  Secun 
for  costs — Execution  creditor — Insolvenc\ 
— Where  the  claimant  Is  In  possession  of  t 
goods  at  the  time  of  seizure,  the  executi 
creditor  is  made  plaintiff  In  the  interplead 
Issue  directed  on  the  sheriflTs  applicatlc 
And  this  rule  applies  where  the  claims 
is  the  wife  of  the  execution  debtor,  and  i 
goods  are  seized  upon  the  premises  In  whi 
a  business  is  carried  on  by  her  in  whi 
she  is  assisted  by  him,  but  In  which  he  li 
no  interest  Where  the  goods  seized  wi 
manufactured  materials,  the  product  of 
going  concern,  a  direction  In  the  interpleac 
order  that  the  sheriff  should  continue  in  p* 
session  until  the  final  disposition  of  the  issi 
was  nphelf^  against  the  contention  of  t 
execution  creditor  that  the  sheriff  should 
directed  to  sell  the  goods,  or  the  claimant 
pay  into  Court  or  ^ve  security  for  the  i 
praised  value.  An  interpleader  issue  shoi 
ordinarily  be  tried  in  the  county  where  1 
goods  are  seized,  but  where  the  sheriff  is 
remain  in  possession  of  the  goods  of  a  goi 
concern,  a  speedy  trial  is  so  important  tl 
for  the  purpose  of  securing  it,  the  issue  w 
be  sent  to  another  county,  having  regard 
considerations  of  expense  and  convenien 
Under  the  discretionary  powers  given  by  R 
1122,  the  execution  creditor,  being  in  ins 
vent  circumstances,  may  be  ordered  to  g 
security  for  the  sheriff*s  costs.  FaHey 
Pedlar,  21  C.  L.  T.  294,  1  O.  L.  R,  570. 

Lieu  for  freiglLt  —  Disposition  of  gw 
pending  trial  of  issue.] — CJertain  goods  a 
chattels,  some  '*  heirlooms,"  which  had  b^ 
brought   from   England,   and   on    which 
railway  company  had  a  lien  for  freight,  w 
claimed  by  rival  parties.     Should  there  \n 
sale  and  proceeds  paid  into  Court,  less 
amount  of  the  lien,  and  then  an  issue  to 
certain  the  true  owner,  or  should  there  be 
issue  first?    The  latter  course  adopted. 
Can.  Pac.  d  Warren,  13  O.  W.  R.  225. 

Moneys  deposited  in  bank  —  Dei 

of  depositor — Will — Judgment  establishini 
Rights  of  executor  —  Adverse  claim  un» 
agreement.  Re  Dominion  Bank  d  Kennex 
8  O.  W.  R.  755,  834. 

Money  deposited  in  bank  to   orei 
of   three   ezeoutors  —  Right   of    two 
withdraw— Dispute — Right  of  bank  to  int 
plead — Bank  Act     Re  Bank  of  Toronto 
Dickinson,  8  O.  W.  R.  323. 
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Ibtlom  by  baak  for  order— Plaintiff 
deposited  cheque  of  deceased— Credited  on 
bulk's  books  to  plaintiff — Claimed  by  both 
plaintiif  and  execators  of  deceased — Order 
fianted — ^Payment  into  Court  within  week — 
Action  a^inst  bank  stayed — ^Executors  to 
brinj?  action  against  plaintiff  to  have  cheque 
cancelled — Costs.  McLellan  y.  Sterling  Bank 
0911),  18  O.  W.  R.  041,  2  O.  W.  N.  798. 

Xatore  of  —  Rights  of  the  plaintiff  in 
en  interpleader  action.] — Interpleader  is  of 
the  nature  of  an  ordinary  suit;  the  plaintiff 
mar  allege  in  an  interpleader  action,  facts 
vhich  do  not  appear  in  his  statement  of 
daiffl.  Trcmhlay  ¥.  Thihault  (11:>09),  10 
Que.  P.  R.  355. 

Order  sttadhlne  goods  —  Seizure  un- 
der-—Order  »et  aside — Withdrawal  of  sheriff 
—Order  reinstated  —  Re-seizure  of  part  — 
Judgment  subsequently  obtained — Proof  of — 
Lspse  of  issue---Judgm€nt — Limitation.]    — 
L  When  a  third  person  claims  goods  seized 
by  the  sheriff  under  an  attaching  order,  and 
the  sheriff  applies  for  an  interpleader  order, 
any   objection    by    the    claimant    as    to    the 
want   or    inaufficiency    of    the    material    on 
which    the    attaching    order    was    obtained 
should  be  rmiaed  in  answer  to  the  sheriffs 
application,  and  it  will  be  too  late  to  raise 
sQch  objection  at  the  trial  of  the  interpleader 
issoe. — 2.  It  is  not  necessary  at  the  trial  of 
nch  an  interpleader  issue  for  the  plaintiff, 
although  he  is  plaintiff  in  the  issue,  to  prove 
the  defendant's  indebtedness,  at  least  in  the 
absence  of  evidence  on  the  part  of  the  claim- 
ant to  shew   that  it  did  not  exist. — Holden 
T.  Lamgley,  11  C.  P.  407,  Ripstein  v.  British 
Canadian  Loan  Co.,  7  Man.  U  R.  119,  Plum- 
mtr  T.  Price,  39  L.  T.  058,  and  Edwards  v. 
EngUsk,  7  E.  &  B.  564,  foUowed.— The  at- 
taddng  order  having  been  set  aside  by  the 
Referee  after  the  making  of  the  interpleader 
order,  and  the  sheriff  having  relinquished  pos- 
semaxm  of  the  goods,  the  claimant  contended 
that  the  latter  order  then  lapsed ;   but  the 
attaddag  order  had  been  reinstated  on  appeal 
to  a  Judge,  when  the  sheriff  again  took  pos- 
acsBMn  of  soch  of  the  goods  formerly  seized 
as  he  fbnnd  to  be  still  in  the  claimant's  pos- 
aeanoQ :— tfeU,  that  the  plaintiff  had  a  right 
to  have  the  interpleader  issue  disposed  of, 
aid  that,  as  the  merits  were  in  his  favour, 
the  verdict  for  him  should  stand,  but  limited 
in  Its  effect  to  the  goods  seized  by  the  sher- 
iff after  the  attaching  order  was  restored. — 
Botte  V.    Mortm,   6  Man.    L.    R.    616,    fol- 
lowed.    Turner  T.  Tumcharak,  8  W.  L.  R. 
4fA,  17  Man.  L.  R.  &7. 

Fnymemt  into  Covrt  —  Discharge  — 
Costs.  Fraser  v.  Orattd  Trunk  Ru>.  Co. 
tldlO),  1  O.  W.  N.  469,  659. 


mote  —  Adverse  claims  to 
poBSLssion — Order  directing  trial  of  issue-— 
Harden  of  proof  —  Who  should  be  plaintiff 
— C^osta.  Clemens  v.  Hyland  d  Standard 
Bank,  12  O.  W.  R.  719. 


_  —  Sole    bond    of 

ekartered  6«fil;.] — ^The  sole  bond  (approved 
by  the  proper  officer  of  the  Court)  of  a  char- 
tPTPd  bank,  the  daimant  of  the  goods  in 
question  in  an  interpleader,  is  sufficient  se- 
curity for  the  forthcoming  of  the  goods;  it 
is  not  necessary  to  procure  sureties,  nor  to 
pve  proof  by  affidavit  of  the  responsibility 


of   the   bank.     Ontario   Bank  v.   Merchants 
Bank,  21  C.  L.  T.  188,  1  O.  L.  R.  235. 

Shares  —  Certificate  and  transfer  — 
Claim  for  damages — Parties  out  of  jurisdic- 
tion— Laches  —  Collusion.] — ^A  transfer  of 
shares  in  a  company  having  been  made,  the 
transferor  set  up  that  it  was  procured  by 
fraud,  and  the  transferor  and  transferee 
each  brought  an  action  against  tue  company : 
— Held,  that  the  company  were  entitled  to 
relief  by  way  of  interpleader,  notwithstand- 
ing the  claim  against  them  for  damages  made 
by  one  of  the  claimants: — Held,  also,  that, 
although  both  claimants  were  out  of  the  pro- 
vince, and  the  company's  head  office  was  also 
outside  of  the  province,  there  was  jurisdic- 
tion to  make  an  interpleader  order,  the  claim- 
ants themselves  having  brought  the  company 
into  the  jurisdiction,  and  the  documents  be- 
ing within  the  jurisdiction: — Held,  also,  that 
the  laches  of  the  company  had  not  been  so 
great  as  to  disentitle  them  to  the  relief 
claimed,  and  the  charge  of  collusion  between 
the  company  and  the  transferor  was  not 
sustained: — Held,  also,  that  the  transferee 
was  entitled  to  have  preserved  to  him  any 
claim  he  might  have  for  damages  against 
the  company.  Re  Underfeed  Stoker  Co.  of 
America,  21  C.  L.  T.  146,  1  O.  U  R.  42. 

Sheriff  —  Delay  —  Indemnity.] — ^A  delay 
of  three  weeks  after  receipt  of  the  claimant's 
notice  before  making  interpleader  applica- 
tion will  not  disentitle  the  sheriff  to  relief, 
unless  the  party  objecting  has  been  pre- 
judiced. Qucere,  whether  a  sheriff  who  has 
taken  indemnity  from  one  of  the  parties  after 
seizure  would  now  be  held  by  that  fact  alone 
to  have  lost  his  right  to  interplead: — Held, 
that  in  any  event  it  is  not  open  to  the  party 
giving  the  indemnity  to  take  such  objection. 
McCallum  v.  Schtcan,  Gould  v.  Schwan,  5 
Terr.   L.   R.   471. 

Sheriff  —  Goods  exigible  in  possession 
of  third  person — No  actual  seizure.  Brown 
V.  Markland  Publishing  Co.,  6  O.  W.  R.  142. 

Sheriff  —  Seizure  —  Inconsistent  claims 
to  goods  seized — Form  of  order — Sale  of 
goods  by  sheriff — Separate  issues.  Nisbet 
V.  HiU,  5  O.  W.  R.  155,  293,  337,  402. 

^  Sheriff  —  Seizure  of  goods  under  execu- 
tion— Claim  by  wife  of  execution  debtor — 
Right  to  interpleader  order — Issue — Burden 
of  proof  —  Parties  —  Plaintiff  in  issue. 
Brownlee  v.  Eads  (Y.T.),  2  W.  L.  R.  123, 
2ia 

SherifTa  »pplioatioa — Claim  by  execu- 
tion debtor  —  Exemption  —  Buildings.]  — 
Where  the  property  seized  under  a  writ  of 
execution  against  goods  consisted  of  a  black- 
smith's shop,  in  the  occupation  of  the  execu- 
tion debtor : — Held,  that  the  question  whether 
the  shop  was  or  was  not  part  of  the  freehold 
could  not  be  raised  upon  an  interpleader  by 
the  sheriff. — Held,  also,  that  the  building 
was  not  exempt  from  seizure  by  virtue  of  the 
Exemptions  Ordinance,  not  being  the  resi- 
dence of  the  execution  debtor  or  a  building 
used  in  connection  with  his  residence.  East- 
em  7'ownships  Bank  v.  Drysdale,  6  Terr.  L. 
R.  236,  2  W.  L.  R.  423. 

Staheholder  —  Demand  and  refusal  of 
indemnity — Replevin  —  Nominal  damages — 
Costs.  McCallum  v.  Williams  (N.W.T.),  1 
W.  L.  R.  257. 
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stakeholder  —  Promissory  notes — ^Pay- 
ment-~Co8t8.  MiUer  v.  McCurdy,  6  O.  W.  R. 
433. 

Stakeholder  —  Rival  claimant$ — Issut 
— Plaintiff — Insurance  moneys — Security  for 
costs.] — By  the  terms  of  an  insurance  policy 
it  was  made  payable  to  the  wife  of  the  in- 
sured, giving  her  name.  The  insured  had 
lived  for  many  years  in  this  province  with  a 
person  who  passed  as  his  wife,  and  by  whom 
he  had  a  family,  and  who  had  possession  of 
the  policy;  but  shortly  before  bis  death  he 
made  a  will  whereby  he  left  the  policy  in 
question  to  a  person  of  the  same  name,  who 
resided  out  of  the  province,  whom  he  de- 
scribed as  his  wife,  and  to  a  daughter  by 
name.  In  directing  an  interpleader  issue  to 
try  the  right  to  the  policy,  it  was  ordered 
that  the  legatees  under  the  will  should  be 
plaintiffs,  and  they  were  not  required  to  give 
security  for  costs;  the  difficulty  having  been 
caused  by  the  deceased  himself,  it  might  be 
assumed  that  the  costs  of  all  parties  would  be 
made  payable  out  of  the  fund.  Bruce  v. 
Ancient  Order  of  United  Workmen^  25  C.  L. 
T.  45,  4  O.  W.  R.  241, 


of  interpleader.  Qreaiorem  v.  Hhac 
[1895]  2  Q.  B.  294,  M  L.  J.  Q.  B.  634,  i 
lowed.  Re  Scottish  American  and  Ryt 
(1909),  14  O.  W.  R.  «85. 


Summaiy  appUoatiom  —  Insurance 
moneys — Adverse  claims — Foreign  claimants 
— Notice  of  motion — Service  out  of  jurisdic- 
tion,]—^Certain  moneys  were  payable  by  an 
insurance  company  under  several  life  policies 
in  favour  of  the  assured,  his  executors,  ad- 
ministrators, or  assigns.  The  moneys  were 
claimed  by  the  executors,  who  resided  in 
Manitoba,  where  the  assured  died,  and  who 
were  threatening  suit  there,  and  also 
by  the  widow,  who  resided  in  Quebec,  and 
had  brought  an  action  against  the  company 
there.  The  company's  head  office  was  in 
Ontario,  and  they  launched  an  application 
in  the  High  Court  for  a  summary  inter- 
pleader order; — Held,  reversing  the  decision 
in  19  P.  R.  16,  19  C.  L.  T.  313,  that  the 
company  were  entitled  to  avail  themselves 
of  the  provisions  of  Rule  1103  (a),  as  per- 
sons under  liability  for  a  debt  in  respect  of 
which  they  were,  or  expected  to  be,  sued  by 
two  or  more  persons;  and  service  out  of 
Ontario  of  the  company's  notice  of  motion 
for  the  interpleader  order  was  properly  al- 
lowed under  Rule  162  (3).  Re  Confedera- 
tion Life  Association  d  Cordingly,  20  C.  L. 
T.  32,  19  P.  R.  89. 

Sanuaary  application  —  Money  in 
hank— Adverse  claims — Foreign  claimants — ■ 
Jurisdiction.] — A  summary  application  un- 
der Rule  1103  (a)  for  an  interpleader  order 
in  respect  of  certain  moneys  deposited  with 
the  defendants  and  claimed  by  the  plaintiff 
by  this  action  brought  in  Ontario,  and  also 
by  an  English  corporation  by  an  action 
brought  in  England,  was  dismissed : — Held, 
that  the  mere  fact  that  an  action  was  pos- 
sible here  because  a  branch  office  of  the 
bank  was  in  Toronto,  was  not  enough  to 
attract  to  this  forum  the  extraordinary  or 
special  remedy  by  way  of  interpleader,  as 
against  the  English  corporations;  and  a 
sfdutary  discretion  was  exercised  in  refusing 
the  application.  Harris  v.  Bank  of  British 
North  America,  20  C.  L,  T.  15,  38,  19  P.  R. 
51. 

Three  elalm  oommission  for  sale  of 
house.] — Where  three  persons  all  claimed  a 
commission  for  the  sale  of  one  bouse,  it  was 
held  that  it  was  not  a  case  for  relief  by  way 


Two  parties  elaiaied  saa&e  eoaun: 
•ion  —  Payment  into  Court.] — Where  t 
parties  claimed  the  same  commission 
$50,000  and  each  brought  action  to  reoo 
the  same,  the  defendants  obtained  an  on 
to  pay  the  amount  into  C!ourt  and  have 
actions  stayed  as  against  them.  An  inl 
pleader  issue  was  directed  to  be  tried  to  asc 
tain  which  of  the  two  plaintiffs  was  entit 
to  the  commission.  Crane  v.  Moore;  Ea* 
V.  McConnell  (1910),  15  O.  W.  R.  249 
^  Then  purchasers  of  the  property  in  qu 
tion  moved  for  leave  to  intervene  and  <dfl 
the  $50,000,  alleging  that  one  of  the  otl 
two  claimants  had  acted  as  their  a^ent  a 
that  they  were  entitled  to  the  money  as 
was  a  secret  profit  made  by  their  age 
Order  granted.    Ibid.  372. 

See    Attachment    of    Debts  —  Ba? 
BUPTCY — Bills  of  Sals  and  Chattel  Mo 

OAOB8 — ChOSES    in    ACTION   —    ASSIGNME 

OP — Ck>sT8 — ^Execution  —  Equitable  j 
siQNMENT — Fixtures  —  Fraudulent  O 

VBTANCE8  —  HuSBAND  AND   WiFE  —  IxA.J 

LORD  AND  Tenant — Injunction — ^Masi 
AND  Servant — Sale  of  Goods — Shebui 
Solicitor — ^Trial. 
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See  DisoovEBT — EjVidence  —  Pabuamx) 

ART  Elections. 
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ColluslTe  aetion  —  Protet'tion  of  d 
tors — Purchase  of  claims  —  Rights  of  crt 
tors.] — ^The  purchase  by  a  relative  of 
debtors  of  a  claim  against  them,  at  a  1 
price,  and  an  action  begun  by  tiie  relat 
against  the  debtors  to  recover  the  amoi 
of  the  debt  without  the  intention  of  execut 
the  judgment  when  obtained,  but  with  \ 
view  of  protecting  the  debtors,  are  not  \ 
lawful  acts,  and  do  not  afford  ground 
other  creditors  to  intervene  and  contest  ' 
suit  Williamson  v.  Bradshaw,  30  Que.  S. 
166. 

Dismiasal    for    nom-proseoiitloB.]— 

the  intervening  party,  after  having  declaj 
his  intention  to  intervene,  does  not  cause 
intervention  to  be  received  by  the  Judge, 
will  be  dismissed  for  want  of  prosecution, 
in  the  case  of  a  writ  not  returned.  A'm 
V.  Richmond,  Drummond,  d  Yamas 
Mutual  Ins.  Co.,  3  Que.  P.  R.  306. 

Inaorlption  —  Practice.] — When  an 
tervener  contests  the  demand  of  the  plaint 
and  the  plaintiff  has  not  replied  to  the  int 
vention,  he  cannot  inscribe  ex  parte  in 
spect  of  the  intervention  at  the  same  time 
in  respect  of  the  principal  action.  WiUia 
son  V.  Yates,  6  Que.  P.  R.  300. 

Motion  to  strike  out  —  Settlement.] 
An  intervention  will  not  be  struck  out  up 
motion  for  that  purpose,  even  if  it  is  aUef 
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tkat  the  cause  was  settled  between  the  paiv 
ties  tt  the  time  of  the  filing:  of  the  interyen- 
tioo;  the  qaestion  must  form  the  subject  of 
a  oonteetatioii  upon  the  merits.  Paguette 
T.  DMMHioii  Bridge  Co.,  7  Que.  P.  R.  391. 

PvtHioB  tmr  possesaioai  of  immoT- 
able  —  Intervention  —  Parties  —  Discharge 
o/  fkintiff  in  principal  action,] — If  on  a 
IKtitJoo  for  the  possession  of  an  immovable 
fled  in  the  principal  action,  but  not  served 
OB  the  principal  plaintiff,  who  is  not  made 
a  party  to  it,  an  intervention  is  made,  the 
plamtiff  will  be  discharged  from  said  inter- 
vention with  costs.  Walker  (James)  Hard- 
race  Co.  v.  Congregation  of  Oheel  Moche, 
MoUovioe  Synagogue,  10  Que.  P.  R.  28. 


of  cause  —  Preliminary 
eseeptions — Deposit.} — ^An  intervenant  has 
not  the  right,  at  any  stage  of  the  case  and 
witboat  deposit,  to  re-open  it  on  questions 
pleadable  only  by  preliminary  exceptions. 
BitMOon  V.  Cur^,  dc,  of  8t,  Valentin,  4 
Que.  P.  R  191. 

Service  —  Certificate  of  prothonotary.] — 
A  certificate  of  the  prothonotary  stating  tiiat 
an  intervener  has  not  served  his  intervention 
within  three  days  after  its  filing,  will  be  set 
aside  on  motion  if  it  is  stated  that  the  par- 
ties have  received  a  copy  of  the  intervention, 
the  aerrice  of  the  intervention  not  being 
neoeasary.  Montreal  fjoan  and  Mortgage  Co, 
T.  Hein  of  Mathieu,  6  Que.  P.  R.  459. 


See  Crown, 
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1  Canada  Temfduncb  Act,  2213. 

2.  Uqvob  License  Acts,  2231. 

I  AOfcrta  Act,  2231. 
iL  British  Columbia  Act,  2232. 
iii.  Manitoba  Act,  2235, 
iv.  A'eto  Brunswick  Act,  2235. 
V.  Sorth'West    2'erritories    Ordinance, 

ri.  Xova  Scotia  Act,  2247. 

TU.  Ontario  Act,  22S1. 

riii  Pricre  Edurard  Island  Act,  2281. 

ix.  Quebec  Act,  2281. 

X.  Saskatchewan  Act,  2287. 

3.  Local  Option  Cases,  2288. 


L  Canada  Temperance  Act. 

Akecace  of  aecvsed  —  Meritorious  de- 
btee— ^Disqualification  of  convicting  justice 
~Kas — ^Aedon  pending — Interest  of  accused 
ia.  Ref  v.  Kap,  Em  p,  McCleave,  5  £.  L.  R. 
1%  38  N.  B.  a  498,  14  Can.  Crim.  Cas.  18. 

A4eptl#B  liy  covmty — City  formed  out 

•f  p^  of  area  covered — "  County,'*] — Where 

pi^viaions  of  the  second  part  of  Oan.  Tem- 

PwixM*  Act   have   been   brought   into   force 

CC4.— 71 


by  one  county  in  the  province,  the  subse- 
quent passing  of  an  Act  by  the  provincial 
legislature  incorporating  a  new  city  out  of 
part  of  the  area  comprised  in  the  county, 
has  not  the  effect  of  withdrawing  the  city 
from  operation  of  Canada  Temperance  Act. 
The  word  *' county,"  for  the  purposes  of  the 
Act,  simply  means  a  geographical  area,  and 
there  is  no  reason  for  construing  it  in  such 
a  way  as  to  effect  a  reduction  of  the  area 
when  a  city  is  carved  out  of  it.  R,  Y.  jlfo- 
Mullen  (1906),  38  N.  S.  R.  129. 

Ajnendanent  —  Application  to  localities 
previously  adopting  —  Sentence  of  imprison^ 
ment — Absence  of  accused  —  Conviction  — 
What  must  be  stated — Name  of  informant,] 
— An  amendment  to  the  Canada  Temperance 
Act,  authorising  imprisonment  without  the 
option  of  a  fine  for  a  first  offence,  apnlies  to 
localities  that  had  adopted  the  Act  prior  to 
the  amendment.  If  the  accused  has  proper 
notice  of  the  proceedings,  and  is  aware  that 
judgment  may  be  pronounced  against  him, 
and  he  might  have  been  present,  it  is  no 
objection  to  the  conviction  that  judgment 
was  pronounced  and  sentence  of  imprison- 
ment imposed  in  his  absence.  A  conviction 
which  states  in  terms  that  the  accused  is 
convicted  of  the  offence  charged,  though  not 
in  the  words  of  the  Act,  i«  sufficient,  and 
will  not  be  quashed  on  certiorari.  Rem  v. 
Kay,  Em  p,  Landry,  Em  p.  Tighe,  Em  p. 
Unor,  38  N.  B.  R.  332,  4  E.  L.  R.  221. 

Amendment — Penalty  for  first  offence — 
Application  to  localities  previously  adopting 
— Previous  conviction  for  same  offence — In- 
formation —  Jurisdiction  —  Onus  of  identi- 
fying offences.] — ^The  amendment  to  the  Can- 
ada Temperance  Act,  R.  S.  C.  1906.  c.  152, 
s.  127,  authorises  imprisonment  for  a  term 
not  exceeding  one  month,  with  or  without 
hard  labour,  without  the  option  of  a  fine  for 
a  first  offence,  and  applies  to  localities  that 
had  adopted  the  Act  prior  to  the  amend- 
ment. Where  information  is  laid  before  a 
magistrate,  he  acquires  jurisdiction  over  the 
offence  charged,  and  his  jurisdiction  is  not 
ousted  by  a  subsequent  information  before 
and  determined  by  another  magistrate  of 
the  same  offence.  If  a  party  charged  with 
an  offence  sets  up  as  a  defence  a  previous 
conviction  for  the  same  offence,  the  onus 
is  on  him  to  prove  the  identity  of  the 
offences.  Rem  v.  Kay,  Em  p,  Gallagher,  38 
N.  B.  R.  325.  4  B.  L.  R.  216. 

Beer  —  Evidence  of  nature  —  Convic- 
tions,]— Rnles  nisi  to  quash  convictions  un- 
der Canada  Temperance  Act,  discharged. 
The  bona  fides  of  the  parties  is  immaterial: 
— Held,  that  the  beer  sold  was  a 'malt  liquor. 
Whether  or  not  it  was  intoxicating  is  solely 
a  question  for  the  magistrate.  Rem  y.  Marsh, 
Em  p,  Lindsay;  Rem  v.  Marsh,  Em  p,  Belyea, 
6  E.  L.  R.  259,  39  N.  B.  R.  119. 

ConstitntioBatity  of  Act  —  Governor- 
Generars  proclamation — Evidence — Conflict- 
ing provisions  of  later  local  Act  ultra  vires. 
Stone  V.  Nash  (1881).  2  P.  B.  I.  R.  415. 

ComtvAct  —  Sale  of  goods  —  lUegaUty  — 
Intomicating  Uquors  —  Principal  and  agent,] 
— Appeal  from  a  judgment  of  Laurence,  J.» 
in  favour  of  plaintiff,  in  an  action  for  goods 
sold  and  delivered.     The  defence  was  that  the 
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goods  in  question,  being  intoxicating  liquors, 
were  sold  by  plaintiff  company  through  an 
agent,  plaintiffs  through  such  agent  having 
knowledge  that  they  were  to  be  disposed  of 
in  a  place  where  the  Canada  Temperance  Act 
was  in  force  at  the  time.  Appeal  allowed 
and  action  dismissed.  The  contract  void  for 
iUegaUty.  St.  Charles  y.  VatQUo  (1911),  9 
£.  L.  R.  355,  N.  S.  R. 

CoBTi«tio]i  for  llrst  offemee — Co9U — 
Mode  of  enforcing  penalty — Dom.  Aot9,  1888^ 
«.  S4y  s.  H,  c,  5i.l — Defendant  was  convicted 
before  a  stipendiary  magistrate  for  unlaw- 
fully selling  intoxicating  liquor  contrary  to 
the  provisions  of  the  second  part  of  the 
Canada  Temperance  Act,  being  a  first  of- 
fence, and  was  adjudged,  for  such  offence, 
to  forfeit  and  pay  the  sum  of  $50  penalty 
and  $23.05  costs,  and  in  default  of  payment 
to  be  imprisoned  for  the  term  of  two  months : 
— Held,  that  the  conviction  was  good,  and 
that  the  application  to  set  the  same  aside 
must  be  dismissed.  The  proceedings  being 
under  the  Liberty  of  the  Subject  Act,  no 
costs  were  allowed.  Since  the  amendment  of 
the  Canada  Temperance  Act,  Acts  of  1888, 
c  51,  and  c  34,  s.  14,  it  is  clear  that  the 
mode  of  enforcing  payment  of  the  penalty 
is  to  be  fixed  and  included  in  the  conviction. 
je.  Y.  Whiting,  43  N.  S.  B.  332. 

CoBTlotloii — Absence  of  accused — Merit- 
orious defence — Bias — Action  pending  against 
justice — Interest  of  accused  %nJ\ — ^A  defend- 
ant seeking  to  quash  a  conviction  for  an 
offence  against  the  Canada  Temperance  Act, 
by  setting  up  that  by  reason  of  being  misled 
as  to  the  date  of  the  return  of  the  summons 
she  was  convicted  in  her  absence,  and  was 
prevented  from  making  her  defence,  should 
satisfy  the  Court  that  there  is  a  meritorious 
defence  to  the  charge.  The  Court  refused 
to  quash  a  conviction  on  the  ground  of  bias 
of  the  presiding  justice  by  reason  of  an  action 
pending  against  him,  where  it  appeared  that 
the  action  was  commenced  and  declaration 
and  plea  filed  more  than  eight  years  before 
the  conviction;  that  the  action  was  by  the 
husband  (since  deceased)  of  the  accused 
against  the  justice,  and  arose  out  of  a  tres- 
pass committed  under  a  search  warrant 
issued  by  the  justice  for  the  examination  of 
the  husband's  premises  for  liquor  alleged  to 
have  been  unlawfully  stored ;  that  no  fur- 
ther proceedings  had  been  taken,  but  it  was 
stated  in  an  affidavit  of  the  accused  read  on 
the  argument  that  it  was  not  her  husband's 
intention,  as  she  believed,  and  it  was  and 
m  not  her  intention,  to  allow  the  suit  to 
abate.  Qucsre,  whether  the  action  survives 
to  the  wife  as  administratrix.  And,  if  so, 
and  it  is  proceeded  with,  has  she  such  an 
interest  as  will  disqualify  the  justice  on 
the  ground  of  bias?  Rex  v.  Kay  Ex  p.  Mo- 
Cleave,  38  N.  B.  R.  498,  5  E,  L.  R.  156. 

CoBTlotlon  —  Autrefois  acquit  —  Com- 
mencement of  prosecution — Sale  by  agent — 
Consent  of  defendant — Constitutional  law — 
Jurisdiction  of  parish  Court  Commissioners.] 
— Where  a  person  is  convicted  of  an  offence 
nnder  the  Canada  Temperance  Act,  com- 
mitted at  a  time  falling  within  the  period 
eovered  by  a  previous  information  upon  which 
he  was  acquitted,  in  order  to  sustain  a  plea  of 
autrefois  acquit  he  must  shew  that  the  of- 
fence for  which  he  was  convicted  and  that 
for  which  he   was  acquitted  were  identical. 


The  laying  of  the  information  is  the  cob 
mencement  of  the  prosecution.  Whether  tl 
sale  of  the  liquor  was  by  the  consent  or  coi 
trary  to  the  order  of  the  defendant  it 
question  for  the  magistrate.  Section  1< 
(d)  of  the  Canada  Temperance  Act,  R.  ! 
C.  c.  106,  in  so  far  as  it  attempts  to  confi 
upon  parish  Court  Commissioners  jurisdi 
tion  to  try  offences  against  the  Act,  is  «Ui 
vires  of  the  Parliament  of  Oinada.  Ee 
Flanagan,  34  N.  B.  R.  577. 

ConTiotion — ^Bias  of  magistrate — ^Refas 
of  magistrate  to  give  evidenc« — Variance  b 
tween  conviction  and  commitment— Curati^ 
sections — C^sts.      R,   v.  Johnson    (1906). 
E.  L.  R.  95. 

CoBTlotion — Certiorari — Sale  of  IJ^iiort- 
Delivery  by  agent,]  —  Trenholm  was  tl 
agent  of  the  Dominion  Express  Company  i 
Botsford  in  the  county  of  Westmorelan 
One  S.  T.  had  ordered  from  L.,  a  merchai 
residing  and  doing  business  in  Amherst,  No^ 
Scotia,  some  whiskey,  directing  that  it  shou 
be  forwarded  to  him  at  Botsford.  by  expre 
C.O.D.  The  company  in  due  course  of  bui 
ness  sent  the  package  to  S.  T.,  the  pnrchaM 
and  it  was  delivered  to  him  at  Botsford  I 
Trenholm,  the  company's  agent,  to  who 
S.  T.  paid  the  price  aYid  charges,  which  we 
remitted  in  the  ordinary  way  to  the  coi 
pany*s  agent  at  Amherst.  Upon  these  fic 
Trenholm  waa  charged  and  convicted  f 
selling  liquor  contrary  to  the  provisions 
the  Oinada  Temperance  Act: — HM,  th 
there  was  no  sale  by  Trenholm,  and.  even 
a  delivery  was  necessary  to  complete  tl 
snie.  it  only  completed  a  sale  which  to( 
place  in  Amherst,  and  with  which  Trenhol 
was  in  no  way  concerned.  Em  p.  Trenhek 
21  C.  L.  T.  55. 

ConTletloii — Costs  and  expenses  —  Vs 
once    hrfirrrn    minute    and    conHrtion — Cc 
veynnce   to   gaol — Criminal   Code.] — A   « 
viction   for  selling  intoxicating  linnors.  cc 
trary  to  thp  provisions  of  the  Oinada  Te 
perance  Act,  provided  for  the  imprisonmc 
of  defendant  for  the  period  of  forty  days  "  i 
less  the  said  sums  (the  penalties  and  co 
of  conviction)   and  the  costs  and  charges 
the   said   distress   and   of   the   conveying 
the  said  M.  D.  V.  to  the  common  gaol  sh 
be  sooner  paid :  " — Held,  that  the  express! 
"costs  and  charges"  in  the  conviction,  a 
the  expression  "costs  and  the  expenses^ 
the   Criminal   Code,   s.   872    (a),   mean  1 
same  thing.     There  was  a  variance  betwf 
the  minute  of  conviction  and  the  convicti 
— the  minute  providing  for  payment  of  < 
costs  of  conveying  to  gaol,  and   the  com 
tion  for  the  "costs  and  charges  of  the  B 
distress  and  of  the  conveying,**  Ac: — Hi 
that  as  the  provision  was  properly  set  i 
in   the  conviction,   and   its  insertion   in 
minute   was   unnecessary,   the   variance  i 
immaterial.     A  second  conviction  for  a  si 
lar  offence  omitted   the  provision  as  to 
costs  of  conveyance  to  gaol : — Held,  Mead 
J.,   dissenting,  that  the  conviction   was  1 
and  must  be  set  aside  with  costs,  not  h 
ing  been  made  in  conformity  with  the  tM 
of  the  Code.  s.  872  (a).  Regina  v.  McDom 
26  N.   S.   R.   94    (where   the   imposition 
costs  under  the  provisions  of  the  Sumiai 
Convictions  Act,  R.  S.  C.  c.  178,  s.  66, 1 
held  discretionary),  distinguished.    Regini 
Vantassel,  34  N.  S.  R.  79. 
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CMTieti«m— *' CrimtfiaZ  OMe^'—R,  S,  C. 
r,  /.«.  9.  Si— Penalty  "  not  ies9  than  $50  "— 
—  ffaieot  corput  —  Judge  in  (7fcam5er»  — 
Rtjerence  to  Court.]  —  A  commitment  on 
eoDTicdon  for  an  offence  against  Part  II. 
of  the  Canada  Temperance  Act  is  "  a  com- 
mitmeDt  in  a  criminal  case,"  under  s.  32  of 
R.  S.  C.  c.  135  (R.  S.  C.  1906,  c.  139,  s. 
fl2).  which  gives  a  Judge  of  the  Supreme 
Ooiirt  of  Canada  power  to  issue  a  writ  of 
Uie€i  corpus  By  4  Edw.  VII.  c.  41  (R. 
S.  C  1906.  c.  152,  a.  127),  for  a  first  offence 
sgainst  Part  II.  of  the  Canada  Temperance 
Act  a  fine  may  be  imnoaed  of  **  not  less  than 
156**  and  for  a  second  offence  "of  not  less 
thao  1100:"— fftfltf,  that  for  a  first  offence 
the  justices  cannot  impose  a  fine  of  more 
than  |G0;  Maclennan,  J.,  dissenting.  On 
applieation  to  a  Judge  for  a  writ  of  haheaa 
oorpst,  be  may  refer  the  same  to  the  Court, 
which  has  jorisdiction  to  hettr  and  dispose 
of  it;  Idington  and  Maclennan,  J  J.,  dissent- 
iar.  Prisoner  dlacharged.  In  re  Richard, 
27  C.  L.  T.  317.  38  S.  C.  B.  394. 

C«Kil«tlaB  —  Defendant  fined  larger 
tnmnt  than  minimum  named  in  the  Act 
R.  T.  Kay,  Em  p.  Cormier  (1906),  2  E.  L. 
R.161 

C«nwictlom  —  Evidence  —  Analyit  — 
Afreettent  of  counael.] — G.,  L.,  and  C.  were 
eMvicted  for  keeping  liquor  for  sale  con- 
tmy  to  the  Canada  Temperance  Act. 
Oidcn  Mt  to  quash  the  convictions  were 
Piotfd  on  the  ground  that  improper  evi- 
^nwe  was  admitt^  without  which  there  waa 
BO  CTJdence  that  the  beer  sold  was  intoxicat- 
inc.  The  evidence  objected  to  was  the  certifi- 
cate of  one  P.,  an  analyst,  of  the  percentage 
of  abwlate  alcohol  in  the  beer  sold.  Affi- 
^yiti  of  the  proflecutor,  his  counsel,  and  the 
B>s«i»tTate,  were  read  on  the  return  of  the 
orders,  stating  that  on  the  trial  of  a  prior 
c«B]»Iamt  against  one  T.  P.,  a  chemist  and 
u>lyst,  gave  cTidence,  and  it  was  agreed  be- 
tw«en  the  counsel  for  the  prosecution  and 
the  eoonsel  for  the  accused  that  his  evi- 
Anre  might  be  used  in  the  cases  against  the 
•mrsed.  In  aflldayits  in  reply  the  accused 
^^aied  the  alleged  agreement,  and  no  refer- 
*v^  was  made  to  it  in  the  magistrate's  re- 
^vn:—HeU,  tliat  there  being  some  evidence 
to  JQRify  the  conviction,  the  orders  under 
the  decision  in  Bm  p.  Daley,  27  N.  B.  R. 
ffl  must  be  discharged.  Per  Landry.  J., 
^^tiog.  that  the  agreement  having  been 
^(■ifd.  and  not  having  been  referred  to  in 
the  return,  the  Court  should  treat  it  as  not 
pvtiag;  tiiat,  if  it  existed,  there  was  nothing 
tt  the  affidavits  or  the  return  to  shew  what 
nc  eridenoe  of  the  analyst  in  the  case  against 
T.  wsf.  ind,  therefore,  no  evidence  upon 
which  to  base  the  convictions  against  the 
*^^svd,  and  the  orders  should  be  made  abso- 
w.  giem  V.  Kay,  Ex  p.  GaUant.  Ex  p. 
^^^ffrc,  Em  p.  Cormier,  37  N.  B.  R.  72. 

Csmvi«tl«K  —  Fine  —  Imprisonment  — 
^"••iasJ  Code,  t.  87!?.  1 — ^A  conviction  made 
■caiaat  the  defendant  for  an  offence  against 
^  Ctaada  Temperance  Act  was  sought  to 
hi  quashed  because  the  stipendiary  magis- 
txue  by  whom  the  same  was  made  ordered 
.^  the  defendant,  in  default  of  paying  the 
■le  tad  costs  in  the  conviction  mentioned, 
\^09i6  be  imprisoned  in  the  common  gaol, 
*tc^  lor  the  term  of  three  months,  unless  the 


several  sums  in  said  conviction  mentioned 
were  sooner  paid:  —  Held,  following  The 
Queen  v.  Horton,  31  N.  S.  R.  217,  3  Can. 
Crim.  Cas.  84,  that  the  term  of  imprison- 
ment being  imposed  by  way  of  punishment, 
and  not  as  a  term  of  imprisonment  to  be 
inflicted  in  default  of  payment  of  the  penalty, 
the  provision  for  enforcing  payment  of  the 
pecuniary  penalty  was  to  be  found  in  the 
Criminal  Code  of  Canada,  s.  872.  as  amended 
in  1894  and  1900,  and  the  application  to 
quash  must  be  dismissed  with  costs.  Rem  r 
Blank,  38  N.  S.  R.  337. 

Comwlotiom — First  oifence  —  Penalty  — 
Amending  Act  of  1904-] — A  conviction  for  a 
first  offence  against  the  second  part  of  the 
Canada  Temperance  Act,  imposing  a  penalty 
of  $200  under  c.  4^  of  the  Acts  of  the  Par- 
liament of  Canada  (1904),  which  imposes  a 
penalty  for  a  first  offence  of  not  less  than 
$50,  is  a  good  conviction.— £fem5I«,  that  such 
a  conviction  would  not  be  sustained  if  it 
imposed  such  an  exorbitant  penalty  as  to 
imply  that  the  convicting  magistrate  acted 
from  motives  that  were  not  judicial.  Rem  v. 
Kay,  Em  p.  Cormier,  2  B.  L.  R.  164,  38  N. 
B.  R.  3. 

Conwlotioift  for  offenea  nnder  second 
part    of    Canada   Toniporaneo    Aet    — 

Em  parte  proceedings  —  Service  of  summons 
on  defendant's  brother  living  in  his  hotel — 
** Inmate"  —  Insufficiendy  of  service — ^Proc- 
tice  —  Criminal  Code,  s,  658,  s.-s,  4  and  s. 
718.] — On  application  for  certiorari,  a  con- 
viction for  an  offence  under  second  part  of 
above  Act,  quashed.  The  service  of  sum- 
mons was  made  on  defendant's  brother  in 
defendant's  hotel,  the  defendant  being  absent 
at  the  time,  at  9.30  p.m.  on  26th  July,  and 
was  returnable  at  10  a.m.  on  28th  July.  Ser- 
vice held  reasonable,  but  no  evidence  that 
service  was  made  on  an  "  inmate  *'  under 
above  sub-section.  R.  v.  Franey,  7  il  L.  R. 
411. 

Gonwiotlon  —  Holiday.]  —  Baster  Mon- 
day is  not  a  non-juridical  day,  and  the 
Court  refused  to  set  aside  a  convcition  made 
on  that  day  for  an  offence  against  the  Canada 
Temperance  Act.  Rem  v.  Kay,  Em  p.  Cormier, 
38  N.  B.  R.  231 :  Rem  v.  McKay,  Em  p  Cor- 
mier, 3  B.  L.  R.  407. 

I 
Conwlotion  —  Imprisonment  with  hard 
labour  in  default  of  payment  of  fine.     Rem 
v.  Clark,  2  B.  L.  R.  67. 

Gonwletlon  —  Imprisonment  without  op- 
tion of  fine  —  Amending  Act  of  X904.]  — 
Chapter  41  of  the  Acts  of  the  Parliament  of 
Canada  enacting  that  "every  one  who  by 
himself,  etc.  .  .  Iceeps  for  sale,  etc.  .  . 
any  intoxicating  liquor  in  violation  of  the 
second  part  of  the  Canada  Temperance  Act 
shall,  on  summary  conviction,  be  liable  to  a 
penalty  for  a  first  offence  or  not  less  than 
S50,  or  imprisonment  for  a  term  not  exceed- 
ing one  month,"  etc.,  gives  an  alternative 
penalty,  so  that  either  a  fine  or  a  term  of 
imprisonment  may  be  imposed.  Rem  T.  Kay, 
Em  p.  McDougall,  Em  p.  Legere,  Em  p.  Hehert, 
2  B.  L.  R.  163,  38  N.  B.  R.  1. 

Conwlotion  —  Imprisonment  without  op- 
tion of  fine.  Rem  v.  Kay,  Em  p.  McDougaU, 
Bm  p.  Legere,  Em  p.  Hehert,  2  E.  Lk  R.  163. 
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CoBTlotiom  —  Magistrate  disqualified  by 
receipt  of  fines — ^Prisoner's  right  to  inspect 
documents — Variance  between  warrant  and 
conviction — Proof  of  date  of  information. 
Rew  V.  Donovan,  2  E.  L.  R.  214. 

CoATtotiona — Motion  to  quash-^onvio- 
tiona  not  properly  before  Court — Certiorari.'\ 
— An  application  to  quash  two  convictions 
for  violations  of  the  Canada  Temperance  Act 
was  made,  upon  reading  an  affidavit  of  the 
defendant,  and  an  order  made  by  a  Judge 
for  a  return  of  papers,  and  the  return  thereto. 
The  order  and  return  were  made  in  connec- 
tion with  a  previous  application  of  the  de- 
fendant for  his  discharge  from  imprison- 
ment:— Held,  that  there  being  no  writ  of 
certiorari,  and  no  proper  return  thereto,  the 
matter  was  not  properly  before  the  Court, 
and  the  Court  had  no  jurisdiction  to  quash 
the  convictions: — Held,  that  the  mere  fact 
of  the  papers  referred  to  being  found  on 
the  files  of  the  Court  was  not  sufficient  to 
constitute  a  cause  in  Court,  in  "respect  to 
which  the  application  to  quash  the  convic- 
tions could  be  made: — Semhle,  that  a  writ 
which  required  the  sending  up  of  papers  in 
two  distinct  causes  would  be  liable  to  attack 
on  the  ground  of  multifariousness.  Rem  y. 
McDonald,  35  N.  S.  R.  323. 

ConTiotiom— R.  S.  C.  1906,  c.  152.  s.  127 

—  Certiorari  —  Rule  nisi  to  quash — Applic- 
ability of  4  Edw.  VII.,  c.  41  (amending  Can- 
ada Temperance  Act)  to  county  of  Westmore- 
land, N.  B. — Fine  and  imprisonment — Dis- 
cretion of  magistrate.  Rew  v.  Kay,  Ex  p. 
Qallagher,  4  E.  L.  R.  216. 

CoATlotiom— R.  S.  C.  1906.  c.  152,  s.  127 

—  Imprisonment  —  Certiorari  —  Rule  nisi 
to  quash.  Rex  v.  Kay,  Ex  p.  Landry,  Ex, 
p,  Tighe,  Ex  p.  Isnor,  4  E.  L.  R.  221. 

GoBTlotion  —  ^Several  prosecutions  pend- 
ing at  same  time — Evidence — Influence  on 
magistrate,] — ^The  defendant  was  summoned 
to  appear  before  a  stipendiary  magistrate  to 
answer  two  informations  for  selling  intoxi- 
cating liquor,  in  violation  of  the  second  part 
of  the  Canada  Temperance  Act.  Evidence 
was  heard  in  both  cases,  and  both  cases 
were  then  adjourned  until  a  subsequent  day, 
when  judgment  was  given,  convicting  the  de- 
fendant under  one  information,  and  quashing 
the  other: — Held,  that  the  conviction  must 
be  quashed,  the  magistrate  having  heard  evi- 
dence in  both  cases,  and  had  them  pending 
before  him  when  he  made  the  conviction ; 
the  evidence  in  the  one  case,  althoueh  dis- 
missed, being  calculated,  in  the  circumstances 
disclosed,  to  influence  the  magistrate  in  the 
case  in  which  the  defendant  was  convicted. 
Regina  v.  McBemey,  26  N.  S.  R.  327,  fol- 
lowed.    Rex  V.  Burke,  36  N.  S.  R.  6a5. 

CoiiTlotioii  —  Stipendiary  magistrate  — 
Jurisdiction  —  Statutes  —  Amendment,]  — 
The  defendant  was  convicted  at  Canning,  in 
the  county  of  Kings,  of  an  offence  against 
the  Canada  Temperance  Act  alleged  to  have 
been  committed  at  Aldershot,  in  that  county. 
The  stipendiary  magistrate  who  made  the 
conviction  was  appointed  under  the  authority 
of  R.  S.  C,  c.  33,  in  which  it  was  provided 
that  "one  or  more  stipendiary  magistrates 
may  be  appointed  by  the  Govemor-in-Council, 
for  each  county  in  the  province,  to  hold 
office  during  pleasure."     Subsequent   to   the 


appointment,  and  before  the  making  of  i 
conviction,   the  Act   respecting   the  appoi 
ment  of  stipendiary  magistrates  was  ameiM 
by  the  Acts  of  1905,  c.  11,  by  striking  i 
the  word   "  county "  and  substituting  tb( 
for  the  word  "  municipality."     No  new 
pointment  was  made  for  the  municipality 
Kings    under    the    amending    Act,    and 
boundaries  of  the  municipality  were  the  si 
as  those  of  the  county: — Held,  Weathei 
C.J.,  dissenting,  that  the  stipendiary  ma; 
trate  before  whom  the  matter  was  heard  I 
not    lost   jurisdiction    to   act,    and    that 
application  for  a  certiorari  and  to  set  st 
the   conviction   made   by   him   must  be 
missed.     Rex  Y.  Toicnshend  (No.  1),  39 
S.  R.  172. 

CoATlotioii  —  stipendiary  magistraU 
county — Offence  in  toum — Jurisdiction.] 
The  defendant  was  convicted  of  a  viola 
of  the  Canada  Temperance  Act  by  sel 
intoxicating  liquor  at  Sydney  m  the  cou 
of  Cape  Breton.  Sydney  is  an  incorport 
town  within  the  county  of  Cape  Bre 
The  convicting  magistrate  was  appointee 
be  "a  stipendiary  magistrate  in  the  coi 
of  Cape  Breton :  " — Held,  that  the  mi 
trate  had  jurisdiction.  Rex  v.  Conway 
C.  L.  T.  3^:— Held,  that  the  provision 
the  statute  having  been  complied  with, 
though  it  was  not  so  stated  in  the  coi 
tion,  the  conviction  in  form  **  V ''  prov 
by  the  Dominion  Act,  1888,  c.  34,  s.  14. 
sufficient.  Regina  v.  Brine,  33  N.  S 
43,  and  Regina  v.  Ettinger,  32  N.  S 
181,  referred  to. — Held,  also,  that  the 
viction  was  not  invalid  although  it  did 
therein  appear  that  the  second  and  1 
convictions  were  for  separate  offences, 
v.  Swan,  24  C.  L.  T.  239. 

CoATletioB — Third  offence  —  Date  c 
Conviction  for  second  offence,]  —  Ar 
formation  for  a  first  offence  against  the 
ada  Temperance  Act  was  laid  on  the 
May,  and  a  conviction  had  thereon  oo 
27th  May,  for  an  offence  on  the  8th  : 
Information  for  a  second  offence  was 
on  the  6th  August,  and  a  conviction 
thereon  on  the  19th  August  for  an  of 
between  the  1st  June  and  the  11th  . 
An  information  for  a  third  offence  was 
on  the  10th  October,  and"  a  conviction 
thereon  on  the  2nd  November  for  an  of 
on  the  12th  July: — Held,  per  Hannli 
and  Landry.  J.J..  that  a  third  offen< 
be  punishable  as  such  must  be  one  comn 
after  a  conviction  for  the  second  offence 
the  third  conviction  in  this  case  ^vas 
Per  Barker  and  Gregory,  JJ.,  that  the 
viction  was  bad  because  the  informatio 
a  second  offence  had  not  been  laid  I 
the  commission  of  the  offence  for  whic 
third  conviction  was  made.  Per  McLieci 
that,  as  the  conviction  was  for  an  o 
committed  on  a  different  day  from  tb€ 
and  second  offences,  and  after  infom 
was  laid  for  a  first  offence,  it  was 
Red  V.  Marsh,  Ex  p.  McCoy,  36  N.  B.  B 

GoATlotlom  —  Third  offence — Faih 
shew  offence  committed  after  infom 
for  first  offence — Affidavits — Form  of  c 
tion — Separate  offences^] — The  defendai: 
convicted  by  a  magistrate  for  unlai 
selling  intoxicating  liquor  within  a  tow 
tween  the  15th  March,  1904,  and  th 
April,  1904,  contrary  to  the  provisions 
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teeoDd  part  of  the  Canada  Temperance  Act, 
Cfaeo  in  force  in  and  throu^rhoat  the  county 
of  Cumberland,  the  conviction  being  a  con- 
Tiction  as  and  for  a  third  offence  against  the 
•ecood  part  of  the  Oinada  Temperance  Act. 
On  application  for  a  writ  of  certiorari  the 
cUef  point  aigoed  was  that  it  did  not  ap- 
pear from  the  conviction  that  the  offence  for 
whidi  the  defendant  was  convicted,  was  com- 
■itted  after  an  information  laid  for  the  first 
off^nc^.  as  required  by  R.  S.  O.  c.  106,  s. 
115  (d).  Affidavits  were  read  in  reply  shew- 
iBir  tliat  althoogh  it  was  not  so  stated  in 
tbe  conviction,  such  in  fact  was  the  case : — 
fleU.  that  the  affidavits  were  receivable: — 
ffeU,  that  the  provisions  of  the  statute  hav- 
ing been  complied  with,  although  it  was  not 
m  stated  in  the  conviction,  the  conviction  in 
(arm  **¥*"  provided  by  the  Dominion  Act, 
1S8B.  c.  34,  8.  14,  was  sufficient  Regina  v. 
Brine.  33  N.  S.  R.  43.  and  Regina  v.  Eiiin- 
9tr^  32  N.  S.  R.  181»  referred  to. — HeUdf  also, 
that  the  conviction  was  not  invalid  although 
It  £d  not  therein  appear  that  the  second  and 
tblrd  convictions  were  for  separate  offences. 
Umm  v.  Swan,  24  C.  U  T.  239. 

C«BTletlon — Variance  between  informa- 
tiem  and  9ummona'— Absence  of  aooueed  — 
Jwtdictianr— Criminal  Code,  S9.  669,  724-1 
—On  an  information  for  keeping  intoxicating 
liqoor  for  sale  contrary  to  the  Canada  Tem- 
pennce  Act,  the  accused  was  summoned  to 
aivver  a  charge  of  selling,  but  did  not  ap- 
pear, and  a  conviction  was  made  for  keeping 
tor  sale: — Held,  that,  as  the  accused  had 
not  been  summoned  to  answer  the  informa- 
doB  laid,  the  magistrate  had  never  acquired 
Inilfdiction  over  the  person,  and  the  con- 
viction was  bad,  and  was  not  cured  by  r. 
069  or  a.  724  of  the  Criminal  Code.  Reiof 
▼.  Kaw,  Em  p.  Melaneon,  38  N.  B.  R.  362, 
4  E.  Ll  R.  514. 


C«svl«tlom  by  two  Jwtleea — Informa- 
taken  hp  one— -Jurisdiction — Motion  to 
fOMk — AtMavite.l — ^A  conviction  under  51 
▼.  e.  34.  a  8w  amending  s.  105  of  the  Can- 
ada Temperance  Act,  made  by  two  justices 
of  the  peace,  on  an  information  purporting 
00  its  £ace  to  have  been  taken  and  signed 
by  only  one  of  them,  was  affirmed  on  argu- 
ment on  the  return  of  a  rule  nisi  to  quash 
the  conviction  removed  by  certiorari:  per 
Tbtfc.  CJ^',  Hanington.  and  Landry,  JJ. : 
lfrLn>d,  J.,  doubting.— 0«<rre,  whether  affi- 
davits can  be  read  on  the  return  of  a  rule 
nUi  to  qnash  a  conviction  removed  by  cer- 
iiorari,  to  establish  facts  necessary  to  juris- 
dktiaD  not  appearing  on  the  face  of  the 
prnerHlnga.  Rem  v.  Eennessy,  Ex  p.  Fallen, 
fc  p.  Dmriei,  3  B.  L.  R.  427,  38  N.  B.  R. 
MS. 

C«mvi«tlom  for  tUrd  oJfomoe — Proof 
•f  previoas  convictions— Certificates  of  con- 
victhig  magistrmtes — Oral  evidence  of  con- 
tests of  previous  informations.  Rew  y. 
ffoore.  2  E.  li.  R.  814. 


•• — incorporation  of  city  —  Re- 
•/  area.] — The  word  "county,**  for 
the  pnrpooea  of  the  Canada  Temperance  Act, 
mmply  means  '*  geographical  area,**  and  there 
m  therefore  no  reason  for  construing  the  Act 
h  midi  a  waj  as  to  effect  a  reduction  of 
Ike  prohibited  area,  when  a  city  incorpor- 
ated under  provincial  legislation  is  carved 
•at  of  it — Bf  order  in  council  dated   the 


15th  October,  1881,  the  second  part  of  the 
Canada  Temperance  Act,  1878,  was  declared 
to  be  in  force  and  take  effect  in  the  county 
of  Cape  Breton.  In  the  year  1904,  by  Act 
of  the  legislature  of  Nova  Scotia  passed  in 
that  year,  the  city  of  Sydney  was  incor- 
porated. The  defendant  was  convicted  of 
having  unlawfully  kept  intoxicating  liquor 
for  sale  in  the  city  of  Sydney,  contrary  to 
the  provisions  of  the  second  part  of  the  Can- 
ada Temperance  Act,  then  in  force  in  said 
city: — Held,  affirming  the  conviction,  that, 
so  far  as  the  Canada  Temperance  Act  was 
concerned,  the  word  "county"  was  to  be 
read  as  applying  to  the  county  as  it  existed 
when  the  Act  was  brought  into  force  by 
order  in  council,  and  that  the  incorporation 
by  the  provincial  legislature  of  a  portion  of 
the  territory  as  a  town  or  city  would  not 
have  the  effect  of  displacing  the  operation  of 
the  Act.    Rem  v.  McMullin,  25  Occ.  N.  108. 

Date  of  offomee — Date  of  information — 
Jurisdiction.} — ^A  conviction  under  the  Can- 
ada Temperance  Act  for  selling  between  two 
dates,  where  one  day  in  such  period  would  be 
more  than  three  months  before  the  date  of 
laying  the  information,  is  bad.  (See  s.  134.) 
Rem  y.  Kay,  Ex  p.  Hehert,  39  N.  B.  R.  67, 
6  B.  r^  R.  37a 

Dismissal  of  ebarge — Appeal  to  County 
Court — Costs  of  appeal— Addition  of  to  pen- 
alty,]—  Upon  the  trial  of  an  information 
charging  the  defendant  with  a  violation  of 
the  provisions  of  the  second  part  of  the  Can- 
ada Temperance  Act,  before  two  justices  of 
the  peace,  the  justices  dismissed  the  charge 
and  made  a  formal  order  of  dismissal.  From 
the  order  so  made  the  prosecutor  appealed  to 
a  County  Court,  which  quashed  the  order 
made  by  the  justices,  convicted  the  defendant 
of  the  offence  charged,  and  ordered  that  he 
pay,  in  addition  to  the  fine  imposed,  etc.,  the 
prosecutor's  costs,  amounting  to  the  sum  of 
$27.16,  and  that  the  same  be  levied  by  dis- 
tress, etc.: — Held  (Ritchie  and  Henry,  JJ., 
dissenting) ,  that  the  County  Court  Judge  had 
jurisdiction  to  include  in  the  penalty  im- 
posed the  costs  of  appeal  to  that  Ck>urt.  Re- 
gina y.  Hawbolt,  33  N.  S.  R.  165. 

ToToeth  eoBTietion  —  Imprisonment  — 
Release  on  bail— Re-arrest — Procesa^—Dis- 
charge.}  —  D.  was  originally  imprisoned 
under  a  warrant  of  two  justices  on  a  con- 
viction for  a  fourth  offence  against  the  pro- 
visions of  the  second  part  of  the  Canada 
Temperance  Act.  He  applied  for  an  order 
for  his  discharge  to  a  Judge,  who  referred 
the  matter  to  the  Court  for  advice,  bailing 
the  prisoner  to  appear  on  a  day  certain  in 
term,  to  submit  to  whatever  order  the  Court 
might  make.  The  Court,  by  a  majority  of  its 
members,  advised  the  Judge  that  D.  was 
illegally  imprisoned  and  to  refuse  the  appli- 
cation. D.  appeared  on  the  day  and  at  the 
place  mentioned  in  his  recognisance  before 
the  Judge,  sitting  as  the  Court,  who  made 
an  order  recommitting  D.  to  goal,  "  there 
to  remain  until  discharged  according  to  the 
condition  of  the  said  warrant  '*  (original  war- 
rant of  the  justices)  "and  according  to  the 
condition  of  the  recognizance  and  the  course 
of  the  Court." — D.  was  by  consent  of  coun- 
sel allowed  to  go  at  large  from  Saturday 
until  Tuesday,  on  which  day  he  surrendered 
himself  to  the  gaoler,  who  refused  to  take 
or    retain    him.     On    the   following   day    D. 
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was  arrested  by  a  provincial  constable  on 
the  order  of  the  Ooart,  without  any  process, 
and  lodged  in  gaol: — Beld,  that  the  Judge 
had  no  power  on  the  first  application  to 
bail  D.,  as  there  were  not  any  facts  upon 
which  the  Judge  had  any  doubts,  the  grounds 
of  the  application  being  matters  of  law,  and 
there  being  no  facts  the  truth  or  falsity  of 
which  were  to  be  pronounced  upon. — I'  the 
Judge  could  order  the  bailing  of  D.,  no  order 
was  made  by  the  Court,  as  the  matter  was 
referred  back  to  the  Judge,  and  any  order 
he  made  should  have  been  under  his  hand. 
Assuming  that  the  Judge  was  right  in  mak- 
ing the  order  as  an  order  of  the  Court.  U. 
being  at  large  could  not  be  arrested  on  the 
order  without  a  process  of  the  Court  to  en- 
force it.     Eof  p.  Doherty,  20  C.  L.  T.  20. 

Gin  sold  by  hottl^— Medical  errUfiraieA 
Order  nisi  to  quash  convicHon  discharg^.  A 
physician  had  given  S.  a  prescription  for  10 
oz.  of  gin  to  be  used  for  medicine  only,  and 
to  be  repeated  once  only.  Such  a  certificate 
is  faulty.  Reaf  v.  Kay,  Ew  p.  Nugent,  6  B. 
L.  R.  272,  30  N.  B.  R.  135. 

nmbemm  eorpits  —  Certiorari  —  A^^'^ 
aaainst  magistrate  —  Defendant  convict^  a 
second  time  5v  magistrate  pending  actions 
for  taking  emcessive  fees  and  for  false  tm- 
prisonment^Discharge  of  P^onfr'^'T?\IT. 
turn  of  order  in  the  nature  of  writs  of  habeas 
corpus  and  certiorari,  defendant,  who  had 
been  in  prison  under  a  warrant  of  commitment 
issued  on  a  conviction  made  by  an  additional 
stipendiary  magistrate  for  the  town  of  West- 
ville,  prisoner  was  discharged,  it  appearing 
that  the  justice  was  disqualified  by  reason  of 
pending  litigation  between  the  Pnjoner  and 
the  justice.  There  was  no  proof  that  there 
were  any  licenses  in  force  in  the  county  in 
question  at  the  time  when  the  proclamation 
was  made  bringing  the  Canada  Temperance 
Act  into  effect  Rem  v.  Lorrimer,  7  E.  L,.  K. 
117. 

Illegal  sal©  of  liquor — Conx^tion  — 
Habeas  corpus,^ — Defendant  convicted  for 
illegally  selling  liquor.  As  the  information, 
which  charged  a  second  offence,  did  not  allege 
a  previous  conviction,  conviction  held  to  be 
bad.  It  will  not  do  merely  to  allege  a  pre- 
vious offence  or  a  previous  information  for  an 
offence.     Re»  v.  Jordan,  7  E.  L.  R.  53. 

lUoKal  sal©  of  liquors  —  Action  for 
prioc^—ln  an  action  for  the  price  of  in- 
toxicating liquors  sold  by  the  plaintiff  to 
the  defendant  at  North  Sydney,  in  the  county 
of  Cape  Breton,  it  was  admitted  that  the 
plaintiff  knew  that  the  Canada  Temperance 
Act  was  in  force  in  North  Sydney,  that  the 
defendant  was  then  carrying  on  a  business 
in  intoxicating  liquors,  that  the  order  for  the 
liquors  was  given  by  the  defendant  to  an 
agent  of  the  plaintiff  at  North  Sydney,  but 
subject  to  the  approval  of  the  plaintiff,  and 
that  the  defendant  purchased  the  liquors  as 
a  retail  dealer  for  sale  in  that  county: — 
Held,  that  there  was  sufficient  ground  to 
justify  a  judgment  for  the  defendant.  Ross 
V.  Morrison,  36  N.  S.  R.  518. 

Information  —  Amendment  —  Adjo^m- 
„icn*.l— On  the  trial  of  a  person  for  an  of- 
fence against  the  Canada  Temperance  Act, 
the  information  may  be  amended  or  altered 


and  any  other  offence  under  the  Act  siAct 
tuted,  and  the  trial  continued  to  oonvicti< 
without  an  adjournment,  if  the  defendai 
is  present  and  does  not  allege  that  he 
misled  and  does  not  ask  for  an  adjonmmei 
Rem  V.  Byron^  Ea  p.  P.  Batson^  37  N.  : 
R.  386 ;  Rew  v.  P.  Batson,  1  E.  L.  R.  36S. 


lation — Conviction  —  Date  of  ( 

fence — Vncertainty.1 — Where  an  informati* 
for  an  offence  against  the  Canada  Temp< 
ance  Act  was  laid  on  the  11th  March.  19( 
and  the  defendant  was  convicted  for  an  ( 
fence  committed  between  the  8th  and  11 
days  of  that  month,  the  conviction  was  he 
not  bad  for  uncertainty  as  to  whether  t 
offence  had  been  committed  before  the  i 
formation  was  laid.  Rem  ▼.  Kay,  Bt 
Wilson  (No,  2),  38  N.  B.  R.  603,  5  W. 
R.   160. 

Information  —  Time  of  commission 
offence,]  —  Conviction  for  illegally  selli 
liquor  between  1st  December.  1907.  and 
March,  1908.  Conviction  quashed,  it  not  i 
pearing  that  the  prosecution  was  commeiK 
within  the  three  months'  limit  under  s.  1 
of  the  above  Act,  the  information  having  \» 
laid  on  the  third  day  of  March,  1908.  I 
y.  Kay,  Em  p.  Wilson,  5  E.  L.  R.  160, 
N.  B.  R.  503,  14  Can.  Crim.  Cas.  32. 

Infraction.  —  Conviction  —  Uon-M^U 
eating  beverages.] — Orders  nisi  to  quash  c 
victions  discharged.  Whether  or  not  cert 
beverages  are  intoxicating  is  purely  a  qi 
tion  of  fact  and  one  solely  for  the  decisioi 
the  magistrate.  His  decision  cannot  be 
viewed.  Rem  v.  Kay,  Em  p.  Horsman;  J 
V.  Kay,  Em  p.  Legere;  Rem  v.  Kay,  Es 
Hodge,  5  E.  L  R.  153,  38  N.  B.  R.  498. 
Can.  Crim.  Cas.  38,  6  E.  L.  R.  262,  39  N. 
R.  129. 


Jnrisdiotiom    of    proTimoial 

tratos — Conviction — Justices  of  the  p«M 

Adjournment — Proof  of  service  —  Dela$ 

hearing.] — The  defendant  was  convicted 

fore  two  justices  of  the  peace  for  the  con 

of   Kings   of   the   offence   of   having  unl 

fully  kept  for  sale  in  his  hotel  at  K.,  in  < 

county,  intoxicating  liquors,  contrary  to 

provisions  of  the  second  part  of  the  Oan 

Temperance  Act  then  in  force  in  said  a 

ty:-— Held,    that    the   Provincial   Logislat 

having  made  provision  for  the  appointo 

of  justices   of   peace,   and   having  confe 

jurisdiction   upon   them   to   impose   pena 

and  punishments  for  the  enforcement  of 

vincial   statutes,   it   was   competent  for 

parliament  of  Canada,  by  statute,  to  pro 

that  punishments  and  penalties  for  the 

forcement  of  laws  of  the  parliament  of  < 

flda  might  be  recovered  and   inflicted  be 

these  Courts.     Therefore  the  magistrates 

jurisdiction.    The  justices  having  met  at 

hour  appointed  did  not  lose  jurisdictioi 

the  fact  of  their  having  adjourned  the  1 

ing    until    a    later   hour   of   the    same 

Proof   of   the   service   of  summons   beii 

part  of  the  hearing,   it   was   not  neces 

that  the  justices  should  have  had  such  i 

before  them  as  a  preliminary  to  makins 

adjournment.     The  delay  in   the  hearin 

the  case  from  the  hour  of  ten  o'clo^  in 

morning  until  two  o'clock  in   the  after 

of  the  same  day  was  not  unreasonable. 

v.  Wipper,  34  N.  S.  R.  202. 
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Jviadietiom   of   sttpendi^ry   inaict»» 

IntM— OoKfi^  and  toton.] — ^The  defendant 
VM  coDTicted  by  the  stipendiary  magistrate 
for  the  eoonty  of  Cape  Breton,  of  the  of- 
fenee  of  havini:  kept  for  sale  upon  his  pre- 
mim  intoxicating    liqaois   contrary    to    the 
piDTinons  of  the  second  part  of  the  Canada 
Teopennce  Act    The  offence  was  commit- 
ted witiiin  the  limits  of  the  town  of  Sydney, 
aa  incorporated  town  in  the  county  of  Cape 
Breton.    Under  the  provisions  of  R.   S.  N. 
S.  1900,  c.  33.  relative  to  the  appointment 
•ad  anUioritT  of  stipendiary  magistrates,  it 
is  enacted  uat   '*  every   stipendiary    magia- 
tiate  shalJ   have    jurisdiction,     power,     and 
anthority  throughout  the  whole  of  the  county 
for  which  he  is  appointed  :'^ — Held,  that,  m 
the  absence  of   legislation   giving   exclusive 
joriadictioD  to  the  stipendiary  magistrate  for 
the  town  of  Sydney,  the  words  of  the  sta- 
tate  most  be  construed  as  including  that  part 
of  the  eoonty  embraced  within  the  limits  of 
the  town.    Siection   14  of  c.  33,  which  was 
Rlied  upon  as  indicating  a  contrary  inten- 
tion, was  not  to  be  given  such  a  construc- 
tion, bat  was  merely  intended   to  give  cer- 
tain powers  to  stipendiary   magistrates   for 
the  counties,  where  exclusive  jurisdiction  had 
been  conferred  upon  the  magistrates  for  in- 
eoporated  towns.     Rea  v.  Qiovanetti,  34  N. 
8.  R  506. 

Kaepias  fw  sale  —  Search  toarrani — 
EttemUon  of  by  the  firotecuiar  of  the  charge 
9f  ketfinff  for  sale/l — A  conviction  under  the 
Gbnada  Temperance  Act,  R.  S.  C.  1906,  c. 
1S2»  for  keeping  liquor  for  sale,  on  an  in- 
fennation  laid  by  W.,  will  not  be  set  aside 
beeaose  W.  also  laid  the  information  for  and 
executed  a  search  warrant  by  which  the  evi- 
dence in  support  of  the  conviction  was  ob- 
tused.  (Es  p.  McCleave,  35  N.  B.  R.  100, 
tiitingoished.)  Ex  p.  Dewar  (1900),  39 
N.  R  R.  143. 

Ubertj  of  wliject  —  Discharge  of  per- 
9m  imprisoned  for  offence  against  Canada 
femperanee  Act — Warrant  of  commitment — 
Ifngfdaritp — Amendment — Judicial  notice  of 
fsets  necessary  to  vaUd  conviction — Effect  of 
miiel  in  eompUnint.] — On  the  return  of  a 
Meat  corpus  the  prisoner  was  discharged. 
Warrant  hdd  bad  as  the  evidence  shewed  that 
the  penalty  might  have  been  made  by  dis- 
tnas.  It  was  also  defective  in  not  alleging 
aon-payment  "of  the  several  sums  or  part 
thereot'*  It  was  not  shewn  that  above  Act 
*as  in  force  and  that  no  licenses  were  in 
faice.  Rtg  V.  McQUlivray,  7  E.  L.  R.  240. 

Iiq««r  Llegf—  Aet  of  Now»  ScotUt.] 
—Inspector — Appointment  by  municipal  ooun- 
«I— Term  of  office — ^Action  for  salary  for 
^  Tear  from  date  of  appointment — ^Liabil- 
ity. X^sirton  T.  Town  of  Olace  Bay,  4  E. 
U  R.  49. 

lA^msit  seised  vjader  seareh  ^varrant 

—Mefleffm — Practice.^ — Certain  liquor  had 
hnn  seised  under  the  above  Act  by  the  sheriff 
■■der  a  warimnL  The  liquor  was  given  into 
Mody  of  Colpitta,  the  license  inspector. 
K^cen,  a  dmgnst,  daiming  the  liquor,  re- 
Ikvied  same: — Held,  on  interlocutory  trial 
<^  Ccdpitts  entitled  to  hold  Uquor.  Col- 
Ptk  V.  MeKeen^  7  E.  L.  R.  184. 


—Criminal  Code,  s.  749  (c.)  — -  "Next  sit- 
tings "—"  District "  and  *^  county  "—<Jompu- 
tation  of  time  within  which  appeal  to  be 
taken.  Rem  em  rel,  Johnson  v.  Judge^  of 
County  Court  of  District  No.  5,  4  E.  L.  R. 
396. 

Offence  —  Conviction  —  Bias  of  magis- 
trate— Search  warrant — Insufficiency  —  Un- 
authorised execution  of  warrant.]  —  Order 
nisi  to  quash  conviction  under  Canada  Tem- 
perance Act,  discharged,  as  there  was  ample 
evidence  for  the  conclusion  of  the  magistrate. 
The  magistrate  was  not  disqualified  on  the 
ground  of  bias  because  he  was  chairman  of 
Uie  Police  Commissioners.  Rew  v.  Kay,  Em  p, 
WiUon,  6  B.  L.  R.  257,  39  N.  B.  R.  124. 

Offeaee  against — Bearing  of  complaint 
— Omission  to  read  evidence  over  to  tvit- 
ness-^urisdiction  of  magistrate — Bias — Dis- 
qualification of  justice — Litigation  pending — 
Notice  of  action.] — The  provision  of  s.  721, 
S.-R.  3,  of  the  Criminal  Code,  requiring  the 
evidence  to  be  read  over  to  a  witness  on  the 
hearing  of  an  information  or  complaint,  is 
a  matter  of  procedure,  and  its  omission  does 
not  go  to  the  jurisdiction  of  the  magistrate. 
Ew  p.  Dohertv,  32  N.  B.  R.  479,  followed.— 
If  the  mere  fact  of  existing  litigation  is  re- 
lied on  as  the  disqualification  of  a  presiding 
justice  on  the  ground  of  bias,  the  litigation 
must  be  really  pending.  Service  of  a  notice 
of  action  not  followed  by  an  action  is  not 
sufficient.  Rem  v.  Byron,  37  N.  B.  R.  383, 
followed.  Rem  V.  Kay,  Ew  p.  Gallagher,  Em 
p.  Wilson  (No.  Jf),  Em  p.  Melanson,  Em  p. 
Alhapare,  Em  p.  Hehert,  Em  p.  Le  Blanc,  38 
N.  B.  R.  498,  5  W.  L.  R.  163. 

Offenees  against — Sale  of  Uquor  outside 
county — Delivery  and  collection  of  price  — 
Agent.] — The  agent  of  an  express  company 
in  the  county  of  W.,  where  the  Canada  Tem- 
perance Act  was  in  force,  in  the  ordinary 
course  of  business,  delivered  a  parcel  con- 
taining intoxicating  liquor  to  the  person  to 
whom  it  was  addressed,  and  collected  from 
him  the  price  thereof,  the  liquor,  by  the  buy- 
er's instructions,  having  been  sent  to  him  by 
express,  c.  o.  d.  The  sale  of  the  liquor  was 
effected  at  a  place  outside  of  the  county  of 
W. : — Held,  that  the  agent  could  not  be  con- 
victed of  selling  intoxicating  liquor  contrary 
to  the  provisions  of  the  Act.  Regina  ▼.  Ca- 
hill,  Em  p.  Trenholm,  Em  p.  Milton,  21  C.  Jm 
T.  55,  35  N.  B.  R.  240. 


ins  to  eompel  Connty  Conrt 

•■'c*  te  Itemr  apipeal  f  roni  eonwlotion.] 


Penalty  suid  Imprisonnent — ^Applica- 
tion for  a  writ  of  certiorari  to  remove  a  con- 
viction for  a  third  offence  against  the  Can- 
ada Temperance  Act — "Calendar  months*' — 
Deputy  stipendiary  magistrate— Jurisdiction 
— ^Amendment — ^Evidence.  Re  NeiUy  (1911), 
9  E.  L.  R.  845,        N.  S.  R.        Can.  Cr.  Caa. 


Police  magistrate — Dis^ualiflcation — In- 
terest in  fines — Bias  —  Imprisonment  —  Dis- 
tress.]— Both  the  police  and  the  sitting  mag- 
istrate for  the  city  of  M.  were  residents  and 
ratepayers  thereof,  and  the  police  magistrate 
was  in  receipt  of  a  fixed  salary  from  the 
city  as  city  Court  commissioner.  Fines  im- 
posed for  violation  of  the  Canada  Temper- 
ance Act  therein  were  paid  over  to  the  treas- 
urer of  the  city,  by  him  placed  to  the  cre- 
dit of  its  general  funds,  and  used  to  meet 
unforeseen  expenses.    The  city,  by  one  of  Its 
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policemen  employed  for  the  purpose  of  en- 
forcing the  Act,  was  the  prosecutor  in  all  the 
cases: —  Held  (Hanington,  J.,  dissentientet 
and  Landry,  J.,  dubitante),  that  there  was  no 
disqualification  of  either  the  police  or  the 
sitting  magistrate  by  reason  of  pecuniary 
interest,  nor  was  there  9uch  a  probability  of 
bias  on  the  part  of  either  by  reason  of  their 
being  corporators  of  the  city,  which  was  the 
yirtual  prosecutor,  as  to  invalidate  convic- 
tions made  by  them  for  violations  of  the 
Canada  Temperance  Act  in  the  said  city  of 
M.— j&»  p.  DriscoUj  27  N.  B.  Reps.  216,  con- 
sidered.— Section  872  of  the  Criminal  Code, 
1892,  allows  imprisonment  without  the  award- 
ing of  distress.  Ew  p.  Oortnan,  34  N.  B. 
R.  397. 

Police  maieistrate — Disqualification  — 
Litiffation  with  huahand — Bias,] —  A  bono 
fide  action  brought  by  the  husband  of  a  de- 
fendant against  a  stipendiary  magistrate, 
before  whom  an  information  is  laid  for  a 
violation  of  the  second  part  of  the  Canada 
Temperance  Act,  is  sufficient  to  disqualify 
him.  —  Ex  p.  Scrihner,  32  N.  B.  R.  175, 
distinguished.  Ew  p.  Oallagher,  34  N.  B. 
R.  413. 

PreTioiui  oonvlotloii  —  Evidence  —  De- 
fendant represented  by  counsel,] — On  appli- 
cation to  quash  a  conviction  for  a  fourth 
offence  against  the  provisions  of  the  Canada 
Temperance  Act,  on  the  ground  that  the 
question  whether  the  defendant  had  been 
previously  convicted  was  not  addressed  to 
him,  as  required  by  s.  115  (a)  of  the  Act: — 
Held,  dismissing  the  application  with  costs, 
that  it  was  not  necessary  that  the  question 
referred  to  should  be  addressed  to  the  de- 
fendant in  a  case  where  he  was  represented 
by  counsel: —  Held^  that,  if  the  defendant 
could  be  adequately  represented  by  counsel 
in  pleading  to  and  trying  the  main  case 
(which  it  was  clear  he  might  be,  under  ss. 
850,  854,  855,  856  and  857  of  the  Code),  he 
could  equally  be  represented  by  counsel  in 
respect  to  this  inquiry.  Rex  V.  O^Hearon. 
34  N.  S.  R.  491. 

Repeal.] — Enforcing  prior  convictions  — 
Magistrate  suspending  execution  of  sentence. 
In  re  Lynch,  1  E.  L.  R.  134. 

Sale  by  a^jsent  —  Conviction  of  princi- 
pal.]— The  principal  may  be  convicted  under 
the  Canada  Temperance  Act  for  selling  liquor, 
although  his  agent  who  actually  made  the 
■ale  is  unlmown,  and  therefore  cannot  be  con- 
victed.   Ex  p,  Johnson,  39  N.  B.  R.  73. 


warrant,  and  that  the  liquor  was  not  law- 
fully before  the  magistrate,  and  the  order 
for  destruction  was  void.  Ex  p,  McCleave, 
20  C.  L.  T.  89. 


Search  -warrant — Execution  by  inform- 
ant— Order  for  destruction  of  liquors.]  — 
One  B.  laid  an  information  before  the  sti- 
pendiary magistrate  for  Moncton  under  the 
provisions  of  the  Canada  Temperance  Act, 
and  obtained  a  warrant  to  search  the  pre- 
mises of  the  applicant,  which  he  executed 
himself,  and  took  the  liquor  seized  before 
the  magistrate.  Subsequently,  on  the  inform 
mation  of  B.,  the  applicant  was  convicted 
before  the  magistrate  of  unlawfully  keeping 
the  liquor  for  sale,  and  the  liquor  seized  was 
condemned  and  its  destruction  ordered,  which 
order  was  executed  by  B. : — HeM,  on  an  ap- 
plication for  a  certiorari  to  remove  the  order 
for  condemnation  and  destruction,  that  the 
informant  could  not  lawfully  execute  his  own 


Search  warrant — Execution  by  pro#ec»- 
tor— Order  for  destruction  of  liquors.]  — 
The  prosecutor  of  a  charge  of  keeping  liquor 
for  sale  contrary  to  the  Canada  Temperance 
Act,  being  personally  liable  for  costs  in  the 
event  of  the  prosecution  failing,  is,  though 
a  peace  officer,  disqualified  from  executing  a 
search  warrant  or  an  order  for  the  destruc- 
tion of  the  liquor  for  the  keeping  of  which 
for  sale  the  information  was  laid.  Ex  p. 
McCleave,  20  C.  L.  T.  89.  35  N.  B.  R.  100. 

Search  ^rarrant — Issue  before  prosecu- 
tion— Information — Form  of — Causes  of  sus- 
picion— Amended  Act.] — On  motion  for  writ 
of  certiorari  to  remove  into  Supreme  Court  a 
record  of  search  warrant  made  by  two  jus- 
tices of  the  peace  authorising  and  requiring 
constables  to  whom  the  warrant  was  directed 
to  enter  premises  of  defendant  and  search 
for  intoxicating  liquor,  and  also  an  order 
for  destruction  of  liquor  made  by  the  same 
justices  of  the  peace  three  days  later: — 
Held,  Weatherbe,  C.J.,  dissenting,  that 
under  the  provisions  of  the  Canada  Tem- 
perance Act,  ss.  108,  109,  as  amended  by 
the  statutes  of  Canada,  1888.  c.  34,  the  war- 
rant to  search  for  liquor  unlawfully  kept 
for  sale  may  preclude  prosecution  for  the 
penalty  for  unlawfully  keeping  for  sale. — 
2.  That  it  is  not  necessary  under  amended 
Act  to  set  out  causes  of  suspicion  or  parti- 
culars of  offence  in  the  information  upon 
which  the  warrant  is  issued,  such  (mrtica- 
lars  not  being  ascertainable  until  after  the 
goods  are  seized. — 3.  That  the  sense  of  the 
enactment  in  this  respect  being  at  variance 
with  the  form  given  in  the  statute,  the 
direction  in  the  form  is  not  to  be  followed. 
If  otherwise,  the  direction  was  suffidentli 
complied  with,  there  being  an  allegation  that 
the  liquor  was  unlawfully  kept  for  sale,  and 
the  place  being  sufficiently  indicated.  Rex, 
V.  Toumshend  (No.  2),  (190(»>.  3f>  N.  S. 
R.   189. 

Search  ^rarrant — Issue  before  prosecu- 
tion— Writ  of  certiorari  refused — Practice  at 
to  special  leave  to  appeal  in  criminal  oasei 
— Privy  Council.] — Under  the  Canada  Tem 
perance  Act,  1888  (51  V,  c.  34).  a  searcl 
warrant  was  issued  and  duly  executed,  am 
large  quantities  of  intoxicating  liquor  foum 
in  the  hotel  and  premises  searched,  and  f 
conviction  of  the  appellant  subsequently  ob 
tained  in  regard  thereto,  with  a  consequen 
order  for  the  destruction  of  the  liquor:— 
Held,  that,  the  Supreme  Court  having  dis 
missed  applications  for  writs  of  certiorari  ti 
remove  into  the  said  Court  the  record  of  th* 
said  search  warrant  and  destruction  ordei 
special  leave  to  appeal  therefrom  must  b 
refused.  The  decision  was  plainly  right,  hat 
ing  regard  to  s.  10  of  the  Act  under  whici 
the  warrant  was  issued.  Judgment  in  JRei 
V.  Toumshend,  39  N.  S'.  R.  189.  affirmed 
Toumshend  v.  Cox,  [19071  A.  C.  514. 


Search  ^rarrant  and  order  for  de 
stmotion  of  liqitors  —  Action  ajratfu 
justices  —  Condition  precedent  —  Quashim 
order.] — ^Under  the  Canada  Temperance  Ac 
Amendment  Act  of  1888,  justices  of  the  pesLt 
have  jurisdiction  to  issue  a  search   warrai 
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to  Mtrcfa  for  and  seize  liquors,  on  information 
hid  therefor,  notwithstanding  that  no  pro- 
•ecotion  in  relation  thereto  has  heen  brought 
or  is  pending.  And  an  order  under  which 
Uqaors  seind  onder  such  warrant  were  de- 
tfroyed,  following  a  conviction  consequent  on 
ndi  search,  must  be  quashed  before  an  action 
GUI  be  brought  or  maintained  against  the 
justices  who  made  such  warrant  and  order. 
T^wntend  v.  Beckwith,  42  N.  S.  R.  307, 
3  El  U  B.  501,  14  Can.  Crim.  Gas.  353. 

Be— mA  aggeai  on  same  ^ranrant.]  — 
Tlie  prisoner,  who  had  been  arrested  under 
a  varrant  to  sexre  a  sentence  of  imprison- 
ment for  an  offence  against  the  Canada  Tem- 
peruice  Act,  was,  upon  his  own  request,  suf- 
fer to  go  at  large  for  a  time  by  the  officer 
who  had  the  execution  of  the  warrant.  Shortly 
afterwards  he  was  again  arrested  upon  the 
niae  wanmnt  and  conyeyed  to  the  county 
SMd  to  serre  his  term  of  imprisonment.  Upon 
AB  application  for  an  order  in  the  nature  of 
a  Mess  oorput  i—Held,  by  the  full  Court, 
ttat  the  second  arrest  upon  the  same  war- 
tiDt  was  legal,  and  that  the  order  should  be 
lefosed.  Bm  p,  Dolierty,  35  N.  B.  Reps.  43. 
(Bat  see  a  subsequent  decision  in  the  same 
20  a  L.  T.  20.] 


—  Conviction  —  Irregu- 
krUjf  —  Ca$U  of  conveyance  to  jail  —  DiB- 
oftarye  o/  wriaanerJl — ^The  costs  of  convey- 
ance to  gaci  not  having  been  included  in  the 
wtrrant  of  commitment,  prisoner  discharged. 
£e  Alfrei  LeBlane,  7  E.  L.  R.  &4. 


offeaee — Conviction  for  —  Proof 
of  fireviou$  convioHan.] —  A  certificate  that 
defendant  had  been  convicted  for  keeping 
tatozicating  liquor  for  sale  contrary  to  the 
Canada  Temperance  Act  was  held  suflficient 
proof  under  the  Act  of  a  previous  offence 
■poD  which  to  base  a  second  conviction  for 
keeping  for  sale,  though  it  did  not  appear 
from  the  certificate,  and  was  not  otherwise 
ptOTed,  that  such  previous  conviction  was 
fior  a  first  offence.  Bern  v.  Byron,  Em  p. 
B«fso«  (1906).  37  N.  B.  R.  83. 

SeisMre  of  Uquora — Search  warrant  — 
Conviction — Destruction  of  Uquor — Capacity 
0/  wiagitirate — Dioqualification — Interest.]  — 
Ob  the  7th  December  information  was  laid 
■gainst  M.  for  keeping  intoxicating  liquors 
for  sale  on  or  about  the  6th,  and  on  the  11th 
ft  search  warrant  was  granted,  under  which 
the  premises  of  M.  were  searched  and  a  quan- 
tity of  liquor  claimed  by  plaintiff  seized. — M. 
was  convicted  on  the  20th  December  for 
keeping  liquor  for  sale  on  the  6th  of  the 
■aae  month,  in  contravention  of  the  pro- 
▼iaioas  of  the  Canada  Temperance  Act,  and 
on  the  21at  an  order  for  the  destruction  of 
the  liquor  was  made  by  the  stipendiary  mag- 
iitiate  who  made  the  conviction : — Held,  that 
it  Bost  be  assumed  that  the  magistrate  was 
Atiified  when  he  made  the  order  for  destruc- 
tioB  of  the  liquor,  that  the  liquor  to  which  the 
wder  applied  was  that  which  had  been  the 
•abject  of  the  conviction,  and  his  decision  on 
tUs  point  was  final;  also,  that  it  was  not 
•eccssary  that  the  information  for  the  search 
wanmnt  should  precede  the  information  for 
the  search.— Objection  was  taken  to  the  mag- 
ittrate*s  acting,  on  the  ground  of  interest  in 
the  lesnlt: — ffeU,  that  the  magistrate  was 
y  incapacitated  from  acting  on  account  of 
iattrest  in  the  result,  there  being  no  other 


justice  who  could  act  in  the  making  of  the 
order,  and,  if  he  were  held  disqualified,  the 
provisions  of  the  Act  would  be  defeated. — 
Held,  also,  that  it  made  no  difference  to 
whom  the  liquor  seized  belonged,  if  it  were 
in  fact  being  kept  for  sale  in  violation  of 
the  Act.  McNeil  v.  McGiUivray,  42  N.  S. 
R.  133,  4  E.  L.  R.  187. 


Saiavre  of  liquora — Search  warrant  — 
Disqualification  of  magistrate.  McNeil  y. 
McQillivray,  4  E.  L,  R.  187. 

Shippii&B  liquor  into  place  where  Can- 
ada Temperance  Act  has  been  proclaimed  is 
an  offence,  at  least  partly  committed  in  that 
place,  and  a  magistrate  there  has  jurisdic- 
tion to  summarily  convict  for  the  offence,  a 
person  resident  in  another  county,  who  ap- 
pears before  him  charged  with  the  offence. 
Such  jurisdiction  may  be  supported  under  Cr. 
Code  88.  584  (b)  and  707,  as  well  as  under 
8.  127  of  the  Can.  Tem.  Act  as  amended  in 
1908.  R.  y.  Dihhlee,  Bm  p.  Mclntyre  (1909), 
39  N.  B.  R.  361.  16  Can.  Cr.  Cas.  38. 

Statute — Construction  of — Imperative  or 
permissive  —  Penalty,] — ^There  having  been 
numerous  convictions  of  the  respondent,  with 
accumulated  penalties,  amounting  to  $1,400, 
for  having  on  various  occasions  sold  intoxi- 
cating liquor,  and  thereby  committed  offences 
under  the  Canada  Temperance  Act  of  1864, 
a  certiorari  was  granted  in  one  case  by  the 
Superior  Court,  on  the  ground  that,  by  the 
true  construction  of  s.  17,  which  provides 
that  two  or  more  offences  by  the  same  per- 
son may  be  included  in  the  same  complaint, 
a  penalty  of  $100  was  sufficient  for  all  of- 
fences under  the  Act  during  the  limitation 
period  of  three  months  prescribed  by  s.  1.5 : — 
Held,  that,  in  the  absence  of  express  words 
to  that  effect,  s.  17  must  be  construed  as  per- 
missive merely,  and  not  imperative.  Went- 
worth  v.  Mathieu,  [19001  A.  C.  212. 


«,« —  Irregularity  —  Dismissal  of 

information — New  summons  for  same  offence 
—  Conviction  —  Validity.  R,  v.  Johnson 
(N.S.),  (1910),  9  B.  L.  R.  37. 

Third  offeaoe — Conviction  for — Prohibi- 
tion— Act — Proof  of  previous  convictions.  In 
re  Hiygins  (1906),  2  B.  L.  R.  179. 

Third  offence — Conviction  for — Proof  of 
previous  convictions — Certificates — Evidence 
— Identity  of  accused,] — In  absence  of  admis- 
sion by  accused  of  previous  convictions,  cer- 
tificates of  such  previous  convictions  are, 
under  s.  115  of  the  Canada  Temperance  Act, 
sufficient  proof  of  such  convictions,  and  it  is 
not  necessary  that  evidence  apart  from^  such 
convictions  should  be  given  of  the  identity  of 
accused  with  the  person  formerly  convicted, 
where  he  was  present  at  the  trial  and  did 
not  raise  the  question  of  identity.  R,  v. 
Byron,  Em  p.  O.  A.  Batson  (1906),  37  N. 
B.  R.  383.  1  B.  L.  R.  364. 

Third  offence — Onviction  for — Recitals, 
of  former  convictions— -Certificates  of  former 
convictions.     /J.  v.   Woodlock    (1906),   1   E. 
L.  R.  160. 

Third  offonee — (Conviction  for — Recitals 
of  former  convictions — Dates  of  informations 
not  given — Amendment  of  charge  at  hearing 
—Adjournment— Waiver.  R.  v.  Clark  (1906), 
2  E.  L.  R.  127. 
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2.  LiQuoB  License  Acts. 
i.  Alberta  Ad, 

Allowing  Uqiior  to  be  drank  on 
preniises  of  rostanrant  beeper — Inter- 
pretation  of  s,  115  of  that  Ordinance.^ — Two 
persons  went  into  defendant's  restaurant  and 
asked  permission  to  drink  some  beer  which 
tbej  had  brought  with  them.  Defendant  gave 
them  permission : — Heldy  that  defendant  who 
was  charged  under  s.  115,  should  be  acquitted. 
Rex  V.  Ma  Hong,  10  W.  L.  R.  262.  Alta. 
L.  R. 

AppUeatioii  for  an  orifiiisting  Bam* 
mons  issued  by  a  Judge  of  the  Supreme 
Court  of  Alberta  on  an  application  for  can- 
cellation of  a  license  under  section  57  of  the 
Liquor  License  Ordinance,  is  a  judicial  pro* 
ceeding  within  the  meaning  of  section  87  of 
the  Supreme  Ck>urt  Act,  H.  S.  a  1006,  c. 
188,  and  consequently,  the  Supreme  Ck>urt  of 
Canada  haa  jurisdiction  to  entertain  an  ap- 
plication for  leaye  to  appeal  from  the  jndg^ 
ment  of  the  Supreme  Court  of  Alberta 
thereon.  FiMeih  v.  Ryley  Hotel  Co,  (1910), 
31  C.  L.  T.  194,  48  S.  a  R.  Q4a 

Heldf  that  the  provisions  of  s.  57  of  *'  Li- 
quor License  Ordinance"  (Con.  Ord.,  1898, 
c.  89),  confer  upon  a  Judge  of  the  Supreme 
Court  ot  Alta.  power  to  direct  the  cancella- 
tion of  liquor  licenses  which  have  been  ob- 
tained in  violation  of  sub-section  8,  of  sec- 
tion 37,  of  that  ordinance  as  amended  by  sec- 
tion 14  of  "The  Liquor  License  Amendment 
Act,  1907,"  7  Edw.  VII.  c.  9  of  the  Province 
of  Alberta.  Pineeth  t.  Rtflep  Hotel  Co, 
(1911),  44  S.  C.  R.  821. 

Board  of  Idcenee  Conunissionars  — 

Sectione  S7  and  57  of  above  Ordinance.] — 
On  appeal  heldf  that  the  license  in  question 
was  improperly  granted,  should  be  cancelled 
and  appeal  allowed,  as  written  recommenda- 
tion, which  is  a  condition  precedent  under 
s.  37  above,  had  not  been  obtained.  Re 
Richelieu  Hotel  Licenee,  10  W.  L.  R.  402,  2 
Alta.  L.  R.  04. 

Ganeellation  of  Uoense  —  Order  of 
Court — Appeal  to  Supreme  Court  of  Canada 
—  Perfecting  necurUy  —  Effect  on  license — 
Application  for  removal — Necessity  for  re- 
commendation.] —  Where  license  was  can- 
celled by  0)urt  en  banc.  The  licensee  then 
appealed  to  the  Supreme  Court  of  Canada. 
On  perfecting  the  appeal,  the  licensee  claimed 
that  the  order  cancelling  the  license  wab 
stayed  and  that  being  an  existing  licensee 
he  was  entitled  to  a  new  license  without  re- 
commendation: — Held,  that  he  was  not,  and 
new  license  issued  to  him  must  be  cancelled. 
Re  Richelieu  Hotel  License,  12  W.  L,  R.  72. 
See  10  W.  L.  R.  402,  2  Alta.  L.  R.  64. 

Iiiqnor  Uoense  Ordlnanee  —  Order 
cancelling  hotel  license  —  Jurisdiction  of 
Judge  of  Supreme  Court — Inquiry  into  com- 
pliance unth  s.  37  (S) — Number  of  dwelling- 
houses  in  village — Interpretation  of  statute 
— Headings — Supreme  Court  en  banc — Duty 
as  to  following  previous  decisions.]  —  An 
order  of  a  Judge  of  the  Supreme  Court  can- 
celling a  license  to  sell  intoxicating  liquors 
in  a  hotel,  upon  the  ground  that  the  vil- 
lage in  which  the  hotel  was  situated  did 
not  contain  40  dwelling-houses,  as  re- 
quired by  the  Liquor  License  Ordinance,  was 


set  aside  on  appeal  to  the  Supreme  Court 
en  banc,  who  held  (Stuart,  J.,  diasenting). 
that,  on  a  complaint  laid  under  s.  57  of  the 
Ordinance,  the  Judge  has  no  authority  to 
enquire  whether  the  provision  of  s.  37.  8.-«. 
3,  that  '*  no  application  for  a  new  license 
shall  be  entertained  in  respect  of  any  hotel 
license  in  a  village  containing  less  than  40 
dwelling-houses,"  has  been  complied  with- 
in other  words,  that  the  decision  of  the  Board 
of  License  Commissioners  on  that  matter  is 
final.  Section  37  relates  to  procedure,  and 
is  directory  only.  The  reference  in  s.  57  to 
"  provisions  respecting  licenses "  is  confined 
to  those  sections  of  the  Ordinance  coming 
under  the  sub-title  "Licenses"  in  the  ar- 
rangement of  the  Act.  Such  particular  head- 
ings are  legitimately  taken  into  account  in 
the  interpretation  of  statutes.  —  Re  Yak 
Hotel  License,  6  W.  L.  R.  709,  considered.— 
Re  Richelieu  Hotel  License,  10  W.  Ll  R  402, 
not  followed. — ^The  Supreme  Court  en  bane, 
being  the  final  Court  of  Appeal  in  anch  a 
case,  should  decline  to  follow  its  own  earlier, 
but  recent  decision,  if  of  opinion  that  that 
decision  was  wrong. — Order  of  Harvey,  J., 
reversed;  Stuart,  J.,  dissenting.  Re  Ryiay 
HotH  Co.   (1910),  15  W.  L.  R.  229. 


Mnnielpal  lleenaoe.]  —  The  provisioni 
of  the  charter  of  the  tovm  of  Edmonton 
(N.  W.  T.  Ord.  1904.  c.  19),  title  xxxvii.,  a 
3  (4),  exempting  any  person  assessed  in 
respect  of  any  business  from  the  payment  ol 
**a  license  fee  in  respect  of  the  same  busi- 
ness "  does  not  apply  to  fees  exigible  upon 
licenses  issued  by  the  Provincial  Government 
under  the  Liquor  License  Ordinance.  Con. 
Ord.  N.  W.  T..  c.  89.  York  v.  Edmontott 
(1909),  2  Alta.  L.  R.  38,  10  W.  L.  R.  405, 
affirmed  42  S.  C.  R.  363,  reversing  10  W 
L.  R.  270. 

ii.  British  Columbia  Act, 

Allowing  iraniblinK  on  licensed  premism 
— Knowledge  of  liicnsee.] — Conviction  foi 
allowing  gambling  on  premises  for  whid 
there  was  a  retail  liquor  license  quashed,  th( 
holder  of  the  license  not  having  allowed  th< 
gambling,  that  is,  not  having  knowled«:e  &, 
it.  Rew  v.  Whelan,  9  W.  L.  R.  424, 
B.  C.  R. 

By-la-w  —  Conviction  —  Appeal  —  Da 
feet  in  form  or  substance — B.  C.  Sumntart 
Convictions  Act  —  Legal  merits  —  Motiot 
to  quash  conviction  —  Municipal  Clauses  Act 
1906  —  New  Westminster  Act,  1888.] — Ap 
peal  by  defendant  from  conviction  for  sell 
ing  intoxicating  liquor  without  a  license  dia 
missed: — Held,  that  the  provisions  of  Nev 
Westminster  Act  above  alone  are  applicable 
Sink  Kee  v.  Mcintosh,  10  W.  L.  R.  103, 
B.  C.  R.         . 


Hotel  lieenae  s^M^ted  by  Co3 
aioners  —  Appeal  to  County  C^nrt  Jadge— 
Notice  of  appeal  —  Proof  of  decision  of  com 
missioners — Notice  signed  by  party  aifiecto 
by  decision — Proof  of  number  of  licensee- 
Trial  de  nova — Population  of  village— Intel 
pretation  of  statute.  Re  Hurel  and  Hmmdlm 
(B.C.),  6  W.  L.  R.  765. 

Hotel  lioense  granted  by  Ooaunli 
■loners  —  Appeal  to  County  Court  JuSge^ 
Notice  of  appeal — Proof  of  decision  of  Com 
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mimcmen — Proof  of  number  of  Ucensea — 
TrM  de  novo — Population  of  village — Con- 
rtmeHon  of  ttatuie^]  —  (1)  In  an  appeal 
from  the  decision  of  Commissionera  under 
the  liqoor  License  Act,  1900,  proof  of  snch 
decision  is  not  necessary. — 2,  It  is  not  neces- 
tkij  that  the  notice  of  appeal  be  signed  by 
tbe  party  or  parties  affected  by  the  decision. 
—^  Itie  appellant  is  not  called  upon  to  prove 
that  the  Gommisiioners  have  exhausted  their 
aathority  by  haying  granted  the  full  number 
of  UcoiseB.— -4.  Section  11a  of  the  Act,  as 
eoacted  by  c  2^  1906,  contemplates  an  actual 
population  of  IJSOO  before  a  fourth  license 
■My  be  granted.  Re  Hurel  and  Bandley,  6 
W.  L.  R.  7G5;  Hurel  y.  Handley,  13  B.  C. 
a.  27a 

■•tal  H€e»aa  snutted  by  Oommls- 
■laaers  —  Number  of  licenses  —  House- 
holders—Onus of  proof  —  Interpretation  of 
"population  actually  resident"  —  Floating 
population — Signatures  to  petition.  Re  Bell 
Uqnor  Apeai  (B.C.),  7  W.  L.  B.  260. 

M«tel   lieenae    cnutted   hj    Oobub1»- 

ri— era  —  Number  of  liceneee  —  Houee- 
Miert  —  Petition  —  Onus  —  **  Actually 
rendenU^^I — ^The  onua  of  proving  that  the 
petition  called  for  by  s.  22  of  the  Liquor 
license  Act,  1900,  does  not  comply  with  the 
provisions  of  the  Act  is  on  the  petitioner. — 
Where  a  man  enters  into  the  employment 
of  another  peraon  for  an  indefinite  period, 
he  thereby  becomes,  within  the  meaning  of 
the  Uquor  License  Act,  **  actually  resident" 
iU  BeU  Liquor  Appeal,  7  W.  L.  B.  250; 
LeteOe  v.  BeU,  13  B.  O.  B.  328. 


—  •*  Allowing  "  gambling 
OB  lieensed  premises — ^Knowledge  of  licensee. 
Ree  y.  WheUm,  9  W.  L.  B.  424. 


_  _  ktlom  —  Benewal  of  license  — 
Dboetion  of  License  Commissioners  —  Be- 
fasal  of  rehearing' —  Bight  of  appeal.  Re 
«oM  and  McCool  (B.C.),  5  W.  L.  B.  561. 

IstezieatlBC  liquors  —  Sale  in  probi- 
hited  hours— -Oonviction  of  licensee — Vancou- 
fer  Incorporation  Act.  1900,  ss.  161,  162 — 
Tifwwring  board — Powers  of — By-laws  passed 
by  boaid-— Conflict  with  municipal  by-laws — 
Ualawfnl  act  of  employee — Besponsibility  of 
Rem  V.  Roberts,  9  W.  L.  B.  421. 


•f  city  eovmail — Bp-lavf  pro- 
Ukiiimg  ieeue  of  saloon  Ueenses  —  Ultra 
•irw— flfee.  tOS  of  Act.]— -A  portion  of  a 
^-law  paased  by  the  municipal  council  of  a 
dty  repealed  a  provision  of  a  former  by-law 
linitlDg  the  number  of  saloons  in  the  city 
to  6b,  and  enacted  that  "no  license  for  the 
porpoae  of  yending  spirituous  or  fermented 
Gqoors  by  retail  (commonly  called  saloon 
fieme).  shall  hereafter  be  issued  in  the 
otj-r-^HeU.  that  this  portion  of  the  by- 
h«  was  prohibitive,  and,  having  regard  to 
the  pTDvialona  of  the  Liquor  License  Act,  and 
c^Mdally  aec  206,  that  there  was  power  in 
the  eooDCtl  to  regulate,  but  not  to  prohibit; 
■ad  this  porti<Hk  of  the  by-law  was  quashed. — 
€%  of  Tonmto  v.  Virgo,  [1896]  A.  C.  88, 
idowed.  Re  Blomberg  d  NeUon  (1910),  15 
W.  L.  B.  37S.  B.  C.  B. 


•f  Ueease — ^Powers  of  license 
—  Appeal    to  County   Court 


Judge — Petition  under  s.  12~Bight  of  ap- 
peal. Re  Femie  Liquor  Appeal  (B.C.),  8 
W.  L.  B.  394. 

Sale  after  hours  —  Offence  against  s. 
48  (D— Penalty  under  s.  63  (1)  (a)  — 
Prima  facie  proof  of  sale — Light  in  bar-room 
— Conviction  quashed  on  appeal  because  fine 
imposed  less  than  that  fixed  by  statute — 
Jurisdiction  of  magistrate.  Re9  y.  Mclntyre 
(B.C.),  14  CJan.  Crim.  Cas.  43. 

Sale  in  prohibited  hovrs  —  ConfUot- 
ing  bp'laws---Offence  committed  by  employee 
—  Vancouver  Incorporation  Act,  1900,  ss. 
125  (19),  161,  162.]— By  a  by-law  passed  in 
November,  19()0,  the  licensing  board,  pursuant 
to  ss.  161  and  162  of  the  Vancouver  Incor- 
poration Act,  1900,  defined  the  conditions 
governing  the  sale  of  liquor  within  the  muni- 
cipality. The  board  again  dealt  with  the  sub- 
ject in  August,  1906,  forbidding  the  sale  of 
liquor  "from  or  after  the  hour  of  11  o'clock 
on  Saturday  night  till  six  of  the  clock  on 
Monday  morning,  thereafter,"  and  provided 
that  "such  portions  of  any  and  all  by-laws 
heretofore  passed  regulating  the  sale  of  intoxi- 
cating liquors  in  the  city  of  Vancuover  as 
conflict  with  the  provisions  of  this  by-law  are 
hereby  repealed."  Sub-section  19  of  s.  125  of 
the  Vancouver  Incorporation  Act,  1900,  em- 
powers the  city  council  to  pass  by-laws  for 
'*  the  closing  of  saloons,  hotels,  and  stores  and 
places  of  business  during  snch  hours  and  on 
Sunday  as  may  be  thought  expedient."  In  pur- 
suance of  this  sub-section  the  council,  in 
May,  19p2,  passed  a  by-law  preventing  the 
sale  of  liquor  between  the  hours  of  11  o'clock 
on  Saturday  night  and  six  o'clock  on  Monday 
morning: — Held,  that  the  council,  in  pass- 
ing this  last  mentioned  by-law,  had  gone  be- 
yond the  powers  meant  to  be  conferred  by 
s.-s.  19  of  s.  125.  In  re  Roberts,  14  B.  C. 
B.  76,  Rem  y.  Roberts,  9  W.  L.  B.  421. 

Sale  of  during  prohibited  hours  — 

Hotel  keeper  employnig  bartender  —  Illegal 
act  of  latter — Knowledge  of  employer,]  — 
Conviction  of  defendant,  a  hotel  keeper,  was 
held  to  be  good,  for  unlawfully  selling  liquor 
to  persons  on  his  premises  within  prohibited 
hours,  although  the  liquor  was  sold  by  de- 
fendant's bartender  without  defendant's 
knowledge.    Rem  y.  Gates,  11  W.  L.  B.  247. 

Wholesale  Ueease  —  AUen^Man^mus 
— Change  in  membership  of  licensing  board.] 
— ^The  Vancouver  licensing  board  refused  to 
consider  an  application  for  a  wholesale  liquor 
license  because  the  applicant  was  a  Japan- 
ese. An  application  for  a  mandamus  was 
refused  by  a  Judge.  Applicant  appealed  to 
the  full  Court,  and  at  the  time  of  hearing 
of  the  appeal  the  personnel  of  the  board  had 
been  changed : — Held,  that  the  board  should 
have  considered  the  application  regardless  of 
the  fact  that  he  was  a  Japanese,  but,  as  the 
personnel  of  the  board  had  been  changed,  no 
order  would  be  made.  In  re  Kauamura,  10 
B.  C.  B.  354. 

Wholesale  lieense  —  ** Person" — Firm 
— Statutes.] — Unless  specially  provided,  the 
word  "  person  "  does  not  include  a  firm ;  and 
8.  171,  S.-S.  4,  of  the  Municipal  Clauses  Act, 
authorising  the  Issue  of  wholesale  liquor 
licenses  and  to  levy  fees  therefor  from  any 
"person,'*  etc.,  does  not  include  a  firm.  In 
re  Wah  Yun  d  Co.,  11  B.  C.  B.  IM. 
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Wholesale  lioenses  —  Limitation  as  to 
number.  Re  Carosella  (B.C.),  6  W.  L.  R. 
765. 

iii.  Manitoba  Act, 

Ttamimhin^   liquor   to    interdiet — In^ 

formation  —  Amendment — Amendment  more 
than  thirty  days  after  offence — Jtirisdiction 
of  mag%8trate,'\ — ^The  oriirinal  information  al- 
leged that  the  accused  had  unlawfully  sup- 
plied liquor  to  the  interdict.  At  the  trial 
the  information  was  amended  by  alleging  that 
the  defendant  had  knowledge  of  the  interdic- 
tion:— Held,  that  as  the  amendment  had 
been  made  more  than  thirty  days  after  the 
date  of  the  offence  the  magistrate  had  no 
jurisdiction  to  convict.  Conviction  quashed. 
Rem  V.  Quertin,  11  W.  L.  R.  f^.  19  Man.  L. 
R.  33. 

iv.  "Sew  Brunnoick  Act. 

Appeal — Objection  to  jurisdiction  in  fac- 
tum —  Final  judgment.}  —  An  information 
was  laid  against  defendants,  now  appellants, 
in  St.  John  Police  Court,  for  that  they  had 
issued  more  licenses  in  Prince  ward  than 
permitted  by  the  License  Act.  Before  the 
magistrate  dealt  with  the  complaint,  a  special 
case  was  stated  for  the  opinion  of  the 
Court,  which  went  **  emtra  cwrtum  curiiB*^ 
to  the  N.  B.  Supreme  Court.  Appeal  to 
Supreme  Court  of  Canada  quashed,  the  pro- 
ceedings not  originating  in  a  Superior  Court 
under  s.  36  of  the  Supreme  Court  Act,  nor 
is  it  an  appeal  from  a  final  judgment.  Blain 
T.  Jamieson,  6  E.  L.  R.  71. 

Appeal  —  Proceedings  brotight  upon  cer- 
tiorari —  Habeas  corpus  —  Order  of  County 
Court  Judge — Right  of  appeal,} — ^Where  a 
party  prosecuting  an  appeal  under  the  Liquor 
License  Act  (C.  S.  N.  B.  1903,  c.  22)  was 
unable  to  get  the  proceedings  certified  by  the 
clerk  of  the  County  Court,  as  provided 
by  8.  105,  and  so  had  them  returned  under 
a  writ  of  certiorari,  the  Court  heard  the  mat- 
ter as  an  appeal  under  I  he  section. — No  ap- 
peal lies  under  s.  105  from  an  order  of  a 
Jndge  of  a  County  Court  made  upon  habeas 
corpus  proceedings  discharging  a  prisoner  in 
custody  for  default  of  payment  of  fines  im- 
posed for  offences  against  the  Liquor  License 
Act.  McCrea  v.  WaUon,  2  E.  L.  R.  170.  37 
N.  B.  R.  623. 

Certiorari  Trhere  right  of  appeal  ex- 
ists— Practice.} — Orders  nisi  to  quash  con- 
victions discharged.  As  none  of  the  objec- 
tions affected  the  jurisdiction  of  the  magis- 
trate nor  were  there  any  exceptional  circum- 
stances, the  defendant  should  have  appealed 
to  the  County  Court  Judge.  Rem  v.  Murray, 
Em  p.  Dambdse,  7  E.  L.  R.  167. 

Coi&Tiotioa  —  Certiorari  —  Improper 
wrest,} — The  fact  that  the  defendant  was 
arrested  and  brought  before  the  magistrate 
who  made  the  conviction,  by  a  constable  who 
was  not  qualified  as  required  by  C.  S.  N.  B. 
c.  99,  s.  69,  is  no  ground  for  a  certiorari 
under  the  Liquor  License  Act.  1896.  The 
improper  arrest  does  not  go  to  the  jurisdic- 
tion of  the  convicting  magistrate.  Em  p. 
Qibb^son,  34  N.  B.  R.  638. 


CottTiotion  —  Certiorari  —  Mmgistrmte^ 
Rejection  of  evidence  —  DiSfptaUfication  — 
Bias  —  Ratepayer  —  Witness.}  —  An  order 
nisi  having  been  obtained  to  quash  a  convic- 
tion for  selling  liquor  without  a  license  upon 
the  ground,  among  others,  of  the  improper 
rejection  of  evidence  tendered  on  behalf  of 
the  defendant:  —  Held,  that  this  was  no 
ground  for  certiorari.  There  was  a  number 
of  other  objections  going  to  shew  that  the 
magistrate  was  disqualified  by  reason  of  his 
relationship  to  the  real  prosecutor  and  by 
reason  of  bias.  etc..  but  it  was  held  that 
these  objections  were  not  established  in  point 
of  fact.  The  defendant  applied  to  call  the 
magistrate  as  a  witness,  but,  as  be  defined 
to  state  in  any  other  than  in  a  general  way 
what  he  proposed  to  prove  by  him,  the  magis- 
trate refused  to  leave  the  Bench  to  be  sworn. 
In  this  he  was  sustained  by  the  Court,  not- 
withstanding the  defendant  swore  that  the 
application  was  made  in  good  faith.  Ilie 
magistrate  is  not  disqualified  because  of  his 
being  a  ratepayer  in  the  district  where  the 
case  was  tried.  Certiorari  is  taken  away  in 
cases  of  convictions  for  selling  without  li- 
cense by  the  Liquor  License  Act.  1896^  a 
104.    Em  p.  Hebert,  34  N.  B.  R,  456. 

GottTietioa  —  Habeas  corpus — ^Discharge 
of  prisoner  by  County  Court  Judge — No  right 
of  appeal  by  prosecutor  to  Supreme  Court — 
Judge's  duty  on  habeas  corpus  application  to 
consider  evidence  —  Contemporaneous  con- 
victions —  Concurrent  terms  of  imprison- 
ment.   McCrea  v.  Watson,  2  E.  L.  R.  170, 

CoiiTiotioii  —  Jurisdiction  of  magistrate 
— Informant  in  previous  prosecution  —  Dis- 
qualification —  Opponent  of  licenses  —  Im- 
prisonment —  Term  of  —  Amendment — Dis- 
cretion,}— D.,  the  defendant,  was  twice  con- 
victed for  offences  against  the  Liquor  License 
Act.  In  the  first  case  C.  was  the  informant 
and  prosecutor;  in  the  second  be  was  the 
convicting  magistrate : — Held,  that  while  the 
first  case  was  pending  before  this  Court  on 
certiorari,  C,  had  no  jurisdiction  to  try  the 
information  in  the  second  case. — ^The  convict- 
ing magistrate  was  not  disqualified  by  rea- 
son of  his  having  circulated  and  obtained 
signatures  to  a  petition  praying  that  no  li- 
censes be  granted  in  the  parish  where  the 
defendant  lived,  and  in  which  he  was  the  sole 
applicant  for  a  license. — A  conviction  ordet^ 
ing  the  defendant  to  be  imprisoned  for  sixty 
days  in  default  of  payment  of  a  fine  can  not 
be  supported  under  a  section  of  the  Act 
which  authorises  imprisonment  for  not  less 
than  three  months  in  case  of  such  default. — 
Semble,  the  Court  will  not  amend  a  convic- 
tion when  by  so  doing  it  has  to  exercisa  a 
discretion  confided  to  the  justice.  Rem  T. 
Charest,  Er  p.  Daifjlc,  37  X.  B.  R.  492 ;  Rm 
V.  Daigle,  2  B.  L.  R.  12. 

CoATietion — Minute — Period  of  im^primon' 
ment — Seigure  of  liquor — Disposal  of  pro- 
ceeda.] — A  conviction  will  not  be  qaaahed 
because  the  minute  awarded  an  imprisonment 
of  thirty  days,  while  the  section  of  the  Act 
nnder  which  the  conviction  was  made  limited 
the  time  of  imprisonment  to  one  month.  Un- 
der 60  V.  c  6,  s.  12  (N.B.),  it  is  not  ziecee- 
sary  for  the  magistrate  to  specify  in  his  ordei 
any  particular  public  hospital  in  which  the 
proceeds   derived   from   the    sale    of     liqaoc 
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ttiied  by  reaBOQ  of  its  being  illegally  kept  for 
ale,  are  to  be  paid.  Rew  v.  MoQuarrie,  Ea 
p,  Rogen,  96  N.  B.  R.  39. 

C«B¥ictloa  —  Second  offence  —  Date  of 
^tK.] — A  conviction  under  the  Liquor  license 
Act,  C  S.  X.  B.  1903,  c.  22,  cannot  be  made 
for  a  second  offence  without  proof  of  con- 
TJction  for  a  6r8t  offence  committed  before 
the  date  of  the  commission  of  the  second. 
Ret  Y.  0*Brien,  Ex  f».  Chaniberlavn,  38  N. 
a  R.  381,  4  E.  L.  R.  519. 

GoavletioA  for  sale  without  lioonse 

— GoDTicting  magistrate  also  clerk  of  peace 
and  clerk  of  County  Court — ^Territorial  jur- 
isdiction —  Form  of  conviction  —  Name 
and  style  of  magistrate— Constitutionality  of 
8.  62  of  Liquor  License  Act.  Rew  v.  Mor- 
memlt.  Rex  T.  Tardiff,  2  E.  L.  R.  17. 

C«B¥ietioB   for   aoUiAS   to    minor  — 

?Mclty  —  Mode  of  enforcing  —  Summary 
CcmHctiom  Act — FormtSi — ^A  conviction  for 
•eOin;  liquor  to  a  minor  contrary  to  s.  67 
of  the  Liquor  License  Act.  C.  S.  N.  B.  1903, 
C  22;  imposing  a  fine  and  in  default  of  pay- 
OMfit  distress,  but  which  does  not  award  im- 
prisonment, is  bad.  Section  67  not  provid- 
ing say  mode  of  enforcing  the  penalty  auth- 
orised, the  conviction  should  follow  the  form 
PRseribed  in  s.  22  of  the  Summary  Con- 
TictioBs  Act,  C.  S.  N.  B.  1908,  c.  123.  Rex 
T,  Dsrtt,  Ex  p.  Vanbmkirk,  38  N.  B.  R.  526, 
5  W.  L.  R.  159. 

CoaTietiom   for   aolliii^   to    minor  — 

PemUg  —  Mode  of  enforcing — Summons — 
RM9onalle  time  between  wue  and  return — 
Intuficient  eervice.} — A.  conviction  under  s. 
<^  of  the  Liquor  License  Act  for  selling  liquor 
to  a  minor,  which  imposes  a  fine,  and  in 
defaalt  of  payment  distress,  but  which 
does  not  awaid  imprisonment  in  default 
of  sufficient  distress,  is  bad.  —  Per  Han- 
aiiiSton,  J. :  —  A  justice  has  no  jurisdic- 
tioD  to  hear  a  complaint  unless  there  is  evi- 
dcnee  before  him  to  ^hcw  that  the  def end- 
sat  was  served  with  the  summons  a  reason- 
tUe  time  before  the  return.  A  summons 
isued  at  ten  o'clock  in  the  morning,  retum- 
sUe  the  same  day  at  one,  does  not  allow  the 
defendant  a  reasonable  time  to  appear  and 
defend,  and  a  conviction  in  default  of  ap- 
pearance founded  on  such  a  proceeding  should 
be  quashed  on  certiorari.  Rex  v.  Wathen^ 
Rm  p.  YanbuekirK  38  N.  B.  R.  529,  5  W.  L. 
R.  159.  463. 

CosTiotion  for  aollins  without 
1fae»s6  —  Right  to  revieu),^  —  If  the  con- 
victing magistrate  has  jurisdiction,  there  is 
BO  right  to  review  a  conviction  for  selling 
vitlioot  license,  contrary  to  s.  62  of  the 
Liquor  License  Act.  —  Queer e,  whether  there 
is  any  right  to  review  even  if  the  magistrate 
acted  without  jurisdiction.  Rex  v.  Carleton^ 
Et  p.  MciTrea.  3  E.  L.  R.  57,  38  N.  B.  R.  42. 


ComTiotion  nnder  a.  48  —  Irregularities 
—Disqualification  of  magistrate  —  E}xcessive 
«**ts  —  Certiorari  —  Rule  »m  to  quash  con- 
viction. Rex  V.  Davis,  Ex  p.  Vanbuskirk,  4 
C  Lw  &  224. 


I — Allovsance  to  f amity — Estate 
—PrUscipaL] — Where  the  estate  of  a  drunk- 
ard did  not  yield  sufficient  income  to  main- 


tain him  and  to  partly  maintain  his  family, 
the  Court,  under  53  V.  c.  4,  s.  276,  ordered 
a  yearly  sum  to  be  paid  out  of  principal  by 
the  drunkard's  committee  to  the  family  for 
their  support.  In  re  Stackhouse,  2  N.  B.  Eq. 
91. 

Ezeeption  in  statutes  oroatiac  of- 
f  enoes  need  no  longer  be  negatived,  since  the 
amendment  of  1909  to  s.  717  of  the  Gr.  Ode, 
even  if  they  are  specified  in  the  same  sec- 
tion of  the  statute  and  are  negatived  in 
the  information.  R,  v.  Dibblee,  Ex  p.  Mo- 
Intyre  (1909),  39  N.  B.  R.  361,  16  Can.  Or. 
Cas.  38. 

£zteJkaio]i  of  lioeaso  —  Revocation  of 
— Second  extension — Power  of  commissioners 
—  Jurisdiction  —  Certiorari.]  —  The  license 
commissioners,  under  the  Liquor  License  Act, 
C.  S.  N.  B.  1903,  c.  22,  have  no  power  to 
extend  the  duration  of  an  existing  license 
under  s.  23  for  a  greater  period  than  three 
months  of  the  next  ensuing  license  year,  or 
to  grant  a  second  extension. — ^The  power  of 
revocation,  under  s.  31.  extends  to  an  exten- 
sion of  the  original  license  by  the  commis- 
sioners under  s.  23. — Per  Gregory,  J.,  that 
s.  31  does  not  give  the  Judges  therein  named 
power  to  revoke  an  extension  of  a  license 
granted  by  the  license  commissioners  under 
s.  23,  but  such  power  is  limited  to  an  orig- 
inal license,  when  proved  to  have  been  given 
contrary  to  the  terms  of  the  Act,  or  ob- 
tained by  fraud.  Rex  v.  Wilkinson,  Ex  p. 
Cormier,  37  N.  B.  R.  53. 

Eztra-proTineial  corporation — An  ac- 
tion by  plaintiffs,  wholesale  liquor  dealers 
in  Montreal,  Quebec,  against  defendant,  pro- 
prietor of  a  retail  tavern  in  Richibucto,  Kent 
Co.,  N.B.,  for  liquors  supplied  defendant 
amounting  to  |300-— Ontw  probandi — Special 
pleading — Nonsuit  refused---Judgment.  Le- 
parte  Martin  Co.  y.  LeBlanc  (N.  B.  1910), 
9  E.   L.  R.  216. 

Inf onnation  and  oonviotion  for  third 
offence — Proof  of  first  offence  only — Amend- 
ment —  Distress  —  Surplusage  —  Costs  of 
conveying  to  gaol.] — Where  the  accused  was 
charged  under  the  Liquor  License  Act.  G. 
S.  N.  B.  1903,  c.  22,  with  a  third  offence, 
and  the  conviction  stated  it  was  for  a  third 
offence,  but  was  in  other  respects  in  the  form 
of  a  conviction  for  a  first  offence,  and  the 
only  proof  was  of  a  first  offence,  and  the  pro- 
secution on  the  trial  asked  to  haVe  a  con- 
viction entered  for  a  first  offence: — Held,  on 
application  to  quash,  that  the  conviction 
might  be  amended  under  s.  89  of  the  Act. — 
Where  the  conviction  ordered  a  distress  in 
default  of  payment  of  the  penalty  imposed, 
which  order  is  not  authorised  by  the  Act,  it 
was  treated  as  surplusage  and  struck  out  of 
the  conviction. — ^Tne  convicting  magistrate, 
under  s.  74  (2)^  has  power  to  award,  in 
addition  to  the  costs,  the  charges  of  com- 
mitment and  conveying  of  the  defendant  to 
gaol.  Rex  v.  O'Brien,  Ex  p.  Chamberlain,  38 
N.  B.  R.  385,  4  E.  L.  R.  532. 

Jnstioc  of  the  peace  —  Disqualifica- 
tion —  Incompatible  offices  —  Territorial 
jurisdiction  —  Penalty  —  Intra  vires.] — ^A 
justice  of  the  peace  who  accepts  the  office  of 
clerk  of  the  peace  and  clerk  of  the  County 
Court  is  not  disqualified  from  trying  an  of- 
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fence  charged  under  the  Uqaor  License  Act, 
on  the  ground  that  the  offices  are  incompat- 
ible.—^A  justice  appointed  for  a  county  has 
jurisdiction  to  try  in  a  parish  of  the  county 
an  offence  committed  in  another  parish  in 
the  county. — Section  62  of  the  liquor  License 
Act,  authorising  as  a  penalty  in  default  of 
the  fine  imposed  for  a  first  offence  imprison- 
ment for  a  period  of  not  less  than  three 
months,  is  not  ultra  vires.  Rex  v.  Plants  Em 
p.  Momeault,  Ex  p,  Tardiff,  2  EI.  L.  R.  17, 
37  N.  B.  R.  500. 

Xiioense  ooatatissioiier — Inue  of  Ucense 
contrary  to  law — Mens  rea.l — ^A  member  of 
a  board  of  license  commissioners  who.  with 
a  knowledge  of  all  the  facts,  isRuen  a  license 
contrary  to  the  provisions  of  the  Liquor 
License  Act,  C.  S.  N.  B.  1903,  c.  22,  is  guilty 
under  s.  59  of  "  knowingly  "  issuing  a  license 
contrary  to  law.  though  there  is  no  evidence 
of  a  corrupt  motive  or  criminal  intent.  Rex 
V.  Ritchie,  Ex  p.  Blaine,  37  N.  B.  R.  213. 


XiioeiiBe  oomalMioner  —  jurisdiction 
— Issue  of  license  —  Condition  precedent — 
Prohibition  —  Affidavit  —  Commissioner^] — 
License  commissioners  under  the  Liquor  Li- 
cense Act  (O.  S.  N.  B.  1908,  c.  22),  have  no 
jurisdiction  to  grant  a  certificate  for  a  license 
unless  the  inspector  has  reported  the  appli- 
cant to  be  a  fit  and  proper  person  to  have  a 
license,  and  the  other  requirements  provided 
for  in  8.  11  of  the  Act  have  been  complied 
with. — ^A  writ  of  prohibition  is  the  proper 
remedy  to  restrain  the  issuing  of  a  license 
where  the  commissioners  acted  without  juris- 
diction, and  may  be  issued  after  the  certifi- 
cate for  a  license  had  been  granted. — Ex  p. 
Lovely,  T.  T.,  1900  (unreported),  followed. 
— Semhley  that  an  affidavit  can  not  be  used 
in  support  of  an  application  for  a  writ  of 
prohibition,  if  it  is  sworn  before  a  commis- 
sioner who  is  a  partner  in  a  firm  of  attor- 
neys acting  in  the  matter  as  attorneys  for 
the  applicant.  Ex  p,  Demminffs,  Re  License 
Commissioners  for  Victoria  County,  2  E.  L. 
R.  292,  37  N.  B.  R.  586.  See,  also.  Ex  p. 
Lovely,  ih.  589n. 

lAc^nme  eoatmlMloiLers  —  Grant  of 
license  —  Time  —  Special  grounds  —  Revo- 
cation —  County  Court  Judge,] — ^At  a  meet- 
ing for  that  purpose,  for  which  notice  had 
been  given,  a  tavern  license  was  granted  un- 
der the  Liquor  License  Act  by  commissioners 
under  the  Act  to  one  D.  on  the  8th  August, 

1904,  for   the   year  ending   the  30th   April, 

1905,  on  a  petition  of  D.  dated  the  2nd  July, 
1904,  the  chairman  objecting  on  the  ground 
that  they  had  no  authority  to  grant  a  license 
after  the  1st  May,  except  on  special  grounds, 
and  that  no  such  grounds  were  either  stated 
in  the  petition  or  shewn  at  the  time;  on  an 
application  to  a  County  Court  Judge  to  re- 
voke the  license  under  s.  31,  on  these  grounds, 
an  order  was  made  revoking  the  license,  the 
Judge  refusing  to  admit  evidence  tending  to 
shew  that  special  grounds  for  the  granting 
of  the  license^  existed,  and  were  acted  upon 
by  the  commissioners,  holding  thab  he,  and 
not  the  commissioners,  is  the  authority  who 
determines  as  to  the  sufficiency  of  the  special 
grounds,  and  whether  the  grounds  alleged  are 
special  grounds  within  the  meaning  of  the 
Act;  also,  on  the  ground  that  the  petition 
for  a  license  subsequent  to  the  1st  May 
should  allege  the  special  grounds  upon  which 


the  application  is  based : — Held,  on  making 
absolute  the  order  nisi  to  quash  the  order 
revoking  the  license,  that  the  commissioners, 
and  not  the  Judge  are  to  determine  the  su£S- 
ciency  of  the  special  grounds,  and  wheUier 
the  grounds  alleged  are  special ;  and  that 
the  petition  need  not  allege  the  spedsl 
grounds  upon  which  the  application  is  baaed. 
— Per  Tuck,  C.J.,  dissenting,  that  the  County 
Court  Judge  was  right  in  revoking  the  li- 
cense, no  special  grounds  having  been  shewn. 
— Per  Gregory,  J.,  dissenting,  that  the  order 
should  be  dischaiiged  because  the  Court  has 
no  jurisdiction  to  review  an  order  made  bj 
a  Judge  acting  under  s.  31  of  the  liquor 
License  Act.  Rex  y.  Wilkinson,  Ex  p.  Du- 
ffuay,  37  N.  B.  R.  90. 

IiiBtitatioa  mt  Uoenaes  in  city — ^Appor- 
tionment  among  wards — Construction  of  s, 
19  (1)  of  Act.l— The  number  of  licenses  that 
may  issue  in  the  city  of  St.  John  under  the 
Liquor  License  Act,  C.  S.  N.  B.  1908.  c  22, 
is  subject  to  the  limitation  that  they  shall 
in  no  case  exceed  seventy-five,  exclusive  of 
hotel  licenses,  and  that  they  shall  be  appor- 
tioned among  the  several  wards  in  which  li- 
censes may  issue  in  a  fixed  proportion  ac- 
cording to  the  scale  provided  by  s.-s.  1  of  ■. 
19  of  the  Act:  per  Barker,  C.J.,  Hanington, 
Landry,  McLeod,  and  Gregory,  JJ. ;  White, 
J.,  dissenting. — Per  White,  J.,  that,  while 
the  total  number  is  to  be  ascertained  and  is 
limited  as  stated  there  is  nothing  in  the  sub- 
section which  requires  the  total  number  when 
so  ascertained  to  be  apportioned  among  the 
several  wards  in  any  fixed  proportion. 
Jamieson  v.  Blaine,  38  N.  B.  R.  508.  5  W. 
L.  R.  250. 

Off eaee  asaiast  —  Rejection  of  evidence 
—  When  ground  for  quashing  convictien  — 
Complete  conviction — Minute  not  necessary — 
Name  of  informant  not  stated— Excessive 
costs — OhjectUm  how  made  —  Signing  peti- 
tion against  license  —  Disqualification  of 
justice.] — On  the  trial  of  an  information  for 
an  offence  against  the  Liquor  license  Act, 
the  counsel  for  the  defendant  proposed  to  ask 
him  as  to  what  took  place  between  him  and  a 
witness  for  the  prosecution.  On  objection  the 
evidence  was  rejected.  It  did  not  appear, 
and  the  counsel  on  the  argument  was  unable 
to  state,  what  was  proposed  to  be  proved: — 
Held,  no  ground,  in  the  circumstances,  for 
quashing  the  conviction. — Quaere,  whether  an 
objection  that  evidence  was  improperly  re- 
jected is  open  to  the  accused  on  certiorari, 
where  an  appeal  is  given. — ^If  the  conviction 
is  complete,  there  is  no  necessity  for  a  minute 
thereof. — It  is  not  necessary  to  state  in  the 
conviction  the  name  of  the  informant. — ^The 
Court  will  not  interfere  with  a  conviction  on 
the  ground  that  the  costs  are  excessive,  where 
it  is  not  shewn  in  what  particular  they  are 
excessive. — Signing  a  petition  praying  that  no 
license  be  issued  to  a  par^  subsequently 
charged  vnth  an  offence  against  the  Act  does 
not  disqualify  a  magistrate  so  signing  from 
trying  the  charge.  Rex  v.  Davis,  Ex  p.  Van- 
huskirk,  38  N.  B.  R.  335,  4  B.  L.  K.  224. 

Ontiaslon  of  place  of  oflenoe  in  first 
conviction  may  be  corrected  by  magistrate 
and  an  amended  conviction  returned,  in 
answer  to  certiorari,  if  the  place  of  offence 
appears  in  the  depositions.  R.  y.  McQuarrie, 
Ex  p.  Qiherson  (1909),  39  N.  B.  B.  367.  16 
Can.  Cr.  Gas.  66. 


ttti 


nrroziCATnra  uqitoss. 


2242 


PU«e  for  Appearamoe  was  correctly 
•Ut«d  in  the  original  summons,  but  in  the 
oopj  wnred  it  was  erroneously  stated  to  be 
the  office  of  the  signing  ma^trate  at  P., 
when  in  fkct  his  office  was  at  A. — Held  that  a 
conriction  in  ddEault  of  appearance  should 
not  be  set  aside  beoinse  of  the  error  unless 
it  conkl  be  shewn  that  the  accused  did  not 
know  where  the  signing  magistrate's  office 
wis,  or  that  he  was  misled  by  the  mistake. 
R.  T.  McQwtrrie^  Es.  p.  Oiherson  (1909),  39 
X.  B.  R,  371.  16  Can,  Cr.  Cas.  70. 

Sale  witkont  Uoense  —  "  Place  "  — 
Lkftrff  stable  —  Servant  of  occupant,]  —  A 
liTf  ry  staUe  is  a  **  place,"  within  the  meanixig 
of  «.  99  of  the  Liquor  License  Act,  C.  S. 
K.  B.  1908,  c  22,  in  which  a  sale  of  intoxi- 
eatiDf  liquor  by  a  person  employed  by  the 
ocenpast  may  make  the  occupant  liable  to  a 
penalty  under  the  Act,  though  there  be  no 
proof  that  the  offence  was  committed  with 
hb  tnthority  or  by  his  direction.  Rea  y. 
MrQuefTie.  Ex  p.  Roger*.  37  N.  B.  R.  374; 
Htt  T.  Roger;  1  E.  L.  R.  354. 


Sala  withont  lieesae  —  Summons  — 
Vnrtrtainty — Date  of  offence — Amendment 
m  €htence  of  accused — Conviction.] — Where 
a  dffendant  is  summoned  to  answer  a  charge 
of  seOing  liquor  contrary  to  the  Liquor  Li- 
oeate  Act  on  a  certain  day  of  the  month  and 
00  a  day  of  the  week  which  would  not  be  the 
day  of  the  month  named,  he  is  bound  to  attend 
OB  the  day  of  the  month  named,  disregarding 
Che  day  of  the  week,  and  may  be  properly  con- 
nrted  in  default  of  appearance. — A  summons 
dttifittg  a  sale  on  the  24th  may  be  amended 
to  1  charge  for  a  sale  on  the  20th,  and  a  con- 
fktioa  made  for  a  sale  on  that  day  in  the 
■fasHHse  of  the  accused :  McLeod,  J.,  duhitante. 
Bs  p.  Dokertw,  33  N.  B.  R.  15,  distinguished. 
Sm  p.  Tompkins,  2  B.  L.  R.  1,  37  N.  B.  R. 
534. 


—  Summons  for 
daj  of  month  with  inconsistent  day  of  week — 
Date  of  alleged  offence  changed  in  accused's 
ibsnce.    Sm  p,  Tompkins,  2  E.  L.  R.  1. 

Ttovm  ttf  Tl^oodatook— By-law— **  Non- 
inttkxicatiog  beer** — License  fee — ^Disqualifi- 
euioo  to  hold  license  —  Validity  of  by-law. 
k99  T.  Dtkhtecy  B9  p.  Smith,  4  E.  L.  R.  226. 

T^wm  ad  \iroodstock — By-law  regulat- 
Mf  sale  of  beer — Excessive  license  fee — Dis- 
mwiiistiua  Vltra  9ire«.l— The  Act  7  Edw. 
TIL  c  91  authorises  the  town  of  Woodstock 
to  Rgnlate  the  sale  of  beer  of  all  kinds  (not, 
hmerer,  to  indude  any  intoxicating  liquor) 
widua  the  town.  Under  the  authority  con- 
Csred,  a  by-law  was  made,  providing  in  one 
MctiQa  a  retail  license  fee  of  |100,  and  in 
•aother  that  no  license  should  be  granted  to 
tajr  pemn  who  had  been  convicted  of  an 
otece  against  the  Canada  Temperance  Act 
vitkia  one  month  prior  to  the  date  of  ap- 
Hieatioii.  The  defendant,  who  had  no  license 
■ad  bad  not  applied  for  one,  was  convicted 
far  teUing  without  a  license: — HeUd,  on  an 
>9pfieatioo  to  quash  the  conviction,  that  the 
vctioB  of  the  by-law  imposing  the  license 
vii  not  uUra  vires,  as  imposing  such  an 
OTftRve  tax  as  to  be  in  e£fect  prohibitive, 
isd  not  merely  regulative;  that  while  the 
K^tioB  excluding  the  persons  indicated 
tkerpin  from  the  privilege  of  obtaining  a 
lactate  might   be   beyond   the   limits   of   the 


authority  conferred,  it  was  no  ground  for 
quashing  the  conviction  against  the  defendant, 
he  never  having  applied  for  a  license.  Re9  v. 
Dihhlee,  Ex  p.  Smith,  38  N.  B.  R.  353,  4  E. 
L.  R.  226. 

Wliolesale  Uoense  —  Special  meeting  of 
commissioners — Absence  of  notice  —  Revoca- 
tion,]— A  wholesale  license  to  sell  liquor, 
granted  under  the  Liquor  License  Act,  1896, 
at  a  special  meeting  of  the  license  commis- 
sioners held  after  the  regular  meeting  for  the 
issue  of  licenses,  when  a  license  was  refused 
to  the  applicant,  and  the  license  for  the  pre- 
vious year  was  extended  to  the  1st  August 
then  next,  of  which  special  meeting  no  notice 
had  been  published,  imd  no  proof  on  oath  of 
any  special  grounds  why  the  license  should 
issue  had  been  shewn,  and  the  commissioners 
had  refused  to  hear  evidence  in  proof  of  ob- 
jections to  the  license  being  granted,  is  a 
license  issued  contrary  to  the  provisions  of 
the  Act,  and  should  be  revoked  on  an  appli- 
cation to  a  Judge  under  s.  31.  MUes  v. 
Rogers,  36  N.  B.  R.  345. 

V.  North-West  Territories  Ordinance. 


Caaeellatioa  of  hotel  lloense — Grounds 
— Fraud — ^Non-compliance  with  provisions  of 
Act — ^Accommodation  provided  by  hotel  — 
Population  of  city  for  which  license  granted — 
Limitation  of  number  of  licenses — Evidence 
as  to  population  —  Affidavits  —  Information 
and  belief — ^Appeal  from  order  of  Judge  can- 
celling license — Right  of  appeal  to  Supreme 
Court  en  banc  —  Jurisdiction  —  Persona  de- 
signata.  Re  Tale  Hotel  License  (Alta.),  6 
W.  L.  R..769. 

Gonriotioa — Appeal — Condition  precedent 
— Affidavit — Validity  of  Territorial  Ordinance 
requiring.] — ^A  Territorial  Ordinance  enact- 
ing that  no  appeal  shall  lie  from  a  conviction 
under  the  Liquor  License  Ordinance,  unless 
the  appellant  shall,  within  the  time  limited 
for  giving  notice  of  appeal,  make  an  affidavit 
before  the  convicting  justice  that  he  did  not, 
by  himself  or  otherwise,  commit  the  offence, 
is  ultra  vires  of  the  Legislative  Assembly. 
The  omission  to  make  sudi  affidavit  within 
the  time  prescribed  is  fatal  to  the  jurisdic- 
tion of  the  Ck>urt  to  which  the  appeal  is 
given,  and  is  an  omission  which  cannot  be 
waived  so  as  to  confer  jurisdiction.  Cavan- 
agh  y.  Mollmoyle,  5  Terr.  L.  R.  235. 

GoiLTiotion  —  Appeal  —  Forum  —  Con- 
travention of  Ordinance  by  agent — Presump- 
tion— Intra  vires — Forfeiture  of  license.] — 
Notice  having  been  given  of  an  appeal 
from  a  conviction  or  an  infraction  of  the 
Liquor  license  Ordinance  (a  consequence  of 
which  conviction  was  a  forfeiture  of  the 
license  of  the  person  convicted),  to  "the 
presiding  Judge  sitting  without  a  jury  at  the 
sittings  of  the  Supreme  Court  for  the  Judicial 
District  of  Western  Assiniboia,  to  be  holden 
at  the  town  of  Regina,  on  Tuesday,  the  25th 
day  of  March,  1902,"  the  Attorney-General 
applied  to  a  Judge  under  Ordinance  1901,  c. 
33  (amending  the  Liquor  License  Ordinance), 
s.  21,  S.-S.  3,  to  expedite  the  hearing: — Held, 
that  the  api|eal  was  to  the  Supreme  Court 
for  the  Judicial  District  named,  generally, 
and  not  merely  to  a  Court  coming  into  exist- 
ence only  on  the  day  mentioned,  and  that  a 
Judge  had  jurisdiction  to  hear  the  application. 
— Held,  on  the  hearing  of  the  appeal,  that  s. 
64,  S.-S.  5,  of  the  Liquor  License  Ordinance 
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(declaring  that  a  contravention  by  a  aerrant 
or  agent  shall  be  presumed  to  be. the  act  of  the 
licensee)  was  intra  vires,  although  the  effect 
might  be  to  inflict  imprisonment  (on  non- 
payment of  fine)  upon  a  person  who  had  not 
personally  violated  the  Ordinance.  —  Held, 
also,  that  forfeiture  of  license  results  under 
s.  82  from  a  second  or  any  subsequent  offence 
against  s.  64,  notwithstanding  that  the  con- 
viction occurred  in  different  licensing  years. 
Rex  V.  McLeod,  5  Terr.  L.  R.  245. 

Conriotioii  —  Appeal  —  Necessity  for 
affidavit  —  Statute — Jurisdiction  for  Legisla- 
tive il««em&{y.]— Section  2  of  c.  a2  of  Ordin- 
ances of  19()0,  amending  the  Liquor  License 
Ordinance  (C.  O.  1898  c  89),  requires  that  a 
special  affidavit  of  the  party  appearing  shall 
be  transmitted  with  the  conviction  to  the 
Court  to  which  the  appeal  is  given: — Held, 
against  the  contentions  (1)  that  this  provi- 
sion is  applicable  only  where  the  appeal  is 
based  on  a  denial  of  the  facts  established  in 
evidence,  and  not  where  a  question  of  law 
arising  on  such  facts  is  involved;  and  (2) 
tiiat  the  provision  is  ultra  vires  of  the  Legis- 
lative Assembly  of  the  Territories — that  there 
was  no  jurisdiction  to  entertain  an  appeal 
where  this  provision  had  not  been  complied 
with.    Rex  v.  MoLeod,  4  Terr.  L.  R.  5ia 

ConTiotion  —  Being  in  barroom  during 
prohibited  hours — Liability  of  employer  for 
act  of  employee.] — Section  04  of  the  Liquor 
License  Ordinance,  C.  O.  1898  c.  89,  forbids 

(1)  sale  of  liquor  during  prohibited  hours, 

(2)  and  on  election  days,  (3)  being  in  a  bar- 
room during  prohibited  hours,  and  (4)  keep- 
ing a  bar-room  open  during  prohibited  hours ; 
and  s.-s.  5  provides  that  any  contravention  of 
these  provisions  by  an  employee  shall  be 
deemed  the  act  of  the  employer. — Held,  that 
if  the  act  of  the  employee  in  being  in  a  bar- 
room during  prohibited  hours  were  to  be 
deemed  the  act  of  the  employer,  then  only  the 
employer  could  be  punished,  which  is  not  in 
accordance  with  the  manifest  intention  of  the 
legislature,  which  is  that  those  actually  pre- 
sent should  be  punished ;  and,  therefore,  the 
section  should  be  so  construed,  as  to  make 
S.-S.  5  applicable  only  as  to  s.-8s.  1,  2  and  4. — 
3.  That  a  bar-room  cannot  be  entered  for  any 
purpose  during  prohibited  hours,  except  to 
procure  liquors  to  be  used  by  guests  at  their 
meals  on  Sunday.  Rex  v.  Bell,  1  Sask.  L. 
R.  1. 

Conrlotion  —  Certiorari  —  Findings  of 
fact — Scienter  —  Mens  rea.] — The  applicant 
was  convicted,  under  the  N.-W.  T.  Act,  s.  95, 
for  having  in  his  possession  intoxicating 
liquor  without  the  special  permission  in  writ- 
ing of  the  Lieutenant-Governor.  On  a  mo- 
tion for  a  certiorari  to  quash  the  convic- 
tion : — Held,  following  Barber  v.  Nottingham 
and  Grantham  it^^  Co,,  15  C.  B.  N.  S.  726, 
and  Regina  v.  Qrantf  14  Q.  B.  43,  that  where 
the  charge  is  one  whiCl}»  if  true,  is  within  the 
magistrate's  jurisdiction^  the  findings  of  fact 
by  him  are  conclusive.*— 2.  That,  as  the 
statute  does  not  express  ^knowledge  by  the 
accused  of  the  intoxicating^  character  of  the 
liquor  to  be  an  essential  element  of  the 
offence,  first,  it  was  not  neC}^^^^^y  ^or  the 
prosecution  to  allege  or  prove*  it;  second,  it 
was  necessary  for  the  accused  .to  prove,  not 
merely  that  he  had  no  such  ki*ow  ledge,  but 
that  he  had  been  misled  without  t'^"\*,<i^  c*^^ 
lessness  on  his  part.  Regina  \'V  ^  ^ell,  1 
Terr.  L.  R.  79. 


Conriott^a  —  Jurisdiction — Single  fustU 
of  the  peace  —  "  May  "  —  Criminal  Code,]- 
The  Liquor  License  Ordinance  (No.  18  ( 
1891-92)  provides  by  s.  105  that  *'  all  info) 
mations  or  complaints  for  prosecution  of  an 
offence  against  this  Ordinance,  except  i 
herein  specially  provided,  shall  be  laid  < 
made  before  a  justice  of  the  peace,*'  and  by 
106,  that  **  such  prosecution  may  be  broogl 
for  hearing  and  determination  before  ao 
two  justices  of  the  peace.*'  The  Crimim 
Code,  part  LVIII.  (Summary  Convictionsi 
which  has  been  made  applicable  to  summai 
proceedings  under  the  Liquor  License  Ord 
nance,  provides  (s.  842)  that  *'  every  coo 
plaint  and  information  shall  be  heard,  trie< 
determined  and  adjudged  by  one  justice  < 
two  or  more  justices  as  directed  by  the  At 
or  law  upon  which  the  complaint  or  infornu 
tion  is  framed  or  by  any  other  Act  or  law  i 
that  behalf,*'  and  that,  "  if  there  is  no  sue 
direction  in  any  Act  or  law  then  the  oon 
plaint  or  information  may  be  heard,  trie 
determined  and  adjudged  by  one  justice  :*'- 
Held,  on  an  appeal  from  a  conviction,  that 
106  constituted  a  "direction"  that  prosec 
tions  should  be  heard,  etc.,  before  two  justio 
of  the  peace,  and  that,  therefore,  one  ju8ti< 
had  no  jurisdiction  to  convict,  except  in  tl 
certain  cases  specially  provided  for  in  tl 
Ordinance.  Regina  v.  Wilson,  2  Terr.  L.  1 
79. 

Conriotioii — Prohibited  hours — Proof  < 
liquor  license,] — ^A  conviction  under  tl 
Liquor  License  Ordinance  against  a  bote 
keeper,  for  allowing  his  bar  to  be  open  durix 
prohibited  hours,  is  invalid,  if  the  informal 
does  not  allege,  nor  is  proof  made,  that  tl 
accused  held  a  liquor  license  for  the  hot 
premises.  Regina  v.  Henderson,  4  Terr.  I 
R.  146 ;  Regina  v.  Davidson,  21  C.  L.  T.  9 

Conriotioii  —  Supplying  liquor  to  inte 
diet — Forfeiture  of  license — Appeal — Sta^ 
proceedings.] — Held,  that  where  a  licensee 
convicted   under  s.   122    (3)    of   the  liqu* 
License  Ordinance,  of  supplying  liquor  to  i 
interdicted  person,  with  a  knowledge  of  su< 
interdiction,    the    effect    of    such    convicti4 
being  that  "  his  license  shall  be  forfeited 
an  appeal  from  such  conviction  is  a  stay 
proceedings  and  suspends  all  the  conseqaenc 
of  the  conviction,  including  the  forfeiture 
the  license.    Simington  v.  Colbourne,  4  Tei 
L.  R.  372. 

Conriotion  for  illegal  sale  of  li4«< 

— Motion  to  quash  —  Penalty  less  than  pi 
scribed — Invalidity  —  Saving  enactment 
Criminal  Code,  s.  896 — Application  of  cow 
tions — Appeal.     Rex  v.  Hostyn  (N.W.T.), 
W.  L.  R.  113. 

Hotel  lioonso — Sale  or  barter  of  int<k 
eating  liquors  in  tcholesale  quantities 
licensee — Loan — Contract  for  return  in  W 
—  Illegality  —  Bailment.] — ^The  holder  of 
hotel  license  who  lends  to  another  bo 
licensee  liquors  in  quantities  greater  than  t 
quantity  he  is  permitted  by  the  Liquor  Licei 
Ordinance  to  sell,  upon  terms  requiring  t 
borrower  to  return  goods  of  like  quality  a 
quantity,  is  thereby  guilty  of  an  infracti 
of  the  (Ordinance,  which  imposes  a  penal 
for  the  infraction,  and,  as  the  contract 
therefore  avoided,  he  cannot  recover  the  vaj 
of  the  goods  so  lent. — 2.  Such  a  transact! 
constitutes  a  sale  or  barter,  and  not  a  bi 
ment.  O'Flynn  v.  Carson,  7  W.  L.  R.  * 
1  Sask.  L.  R.  47. 
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ImtmrmMtiom  —  Several  ofences  —  One 
etmneUtm — Pinee — Forfeiture — Hard  labour 
—Certiorari — Return — Amended  conviction — 
JfMvlet  o/  adjudioation  —  Depoeitions  — 
CotH.] — ^liie  Liquor  license  Ordinance 
iC  O.  1898  c  89,  8.  102)  expretnly  provides 
that  serenl  charges  of  contravention  of  the 
Ordinance  committed  by  the  same  person  may 
be  included  in  one  and  the  same  information 
or  complaint. — ^1.  Where  the  magistrate  ad- 
judges the  accused  guilty  upon  each  charge 
it  it  not  necessary  that  separate  convictions 
dioald  be  drawn  up ;  and  the  fines  may  be  im- 
posed in  and  by  one  and  the  same  conviction, 
vhicfa  may  also  adjudge  a  forfeiture  in  respect 
of  each  offence. — 2.  Where  on  a  summary 
eoDTictiott  the  magistrate  imposes  imprison- 
BMnt  at  hard  labour  on  default  in  paying  the 
iB«,  Dpon  a  charge  in  respect  of  which  the 
law  does  not  authorise  hard  labour  to  be  im- 
posed, the  magistrate  may  return  to  a  eertio- 
reri  an  amended  conviction  omitting  the  un- 
authorised part  of  his  adjudication,  and  the 
lacnded  conviction  will  not  be  bad  by  reason 
of  ndi  variance  from  the  original  adjudica- 
tion.— 3.  A  conviction  in  due  form  will  not 
be  quashed  because  it  is  founded  upon  a 
idiiate  of  adjudication  which  does  not  dis- 
doK  an  offence  in  law,  if  the  Court  is  satis- 
fied upon  perusal  of  the  depositions  that  the 
offesce  for  which  the  formal  conviction  was 
Bade  was  in  fact  committed. — 4.  Under 
Criminal  Code,  s.  889,  the  Court  may  adjudi- 
cite  de  novo  on  the  evidence  given  before 
the  magistrate  in  cases  removed  by  cer- 
titftri;  but  the  Court  should  not  amend  a 
coaviction  if  in  so  doing  it  has  to  exercise  the 
discretion  of  the  magistrate.  —  5.  Where  a 
mapstrate  returns  an  amended  conviction  in 
cefkotoii  proceedings,  and  the  conviction  is 
WMtained  only  by  reason  of  the  amendment, 
costs  of  the  certiorari  proceedings  should  not 
be  awarded  against  the  applicant  Regina  v. 
Wkifim,  3  Terr.  L.  R.  3. 


—  Conviction  for  — 
lessor  Lieenee  Ordinance — Defeote  in  con- 
fielioii  —  Quaehing  conviction  on  appeal,^ — 
On  an  appeal  by  defendant  from  a  conviction 
for  selling  Ikiuor  to  an  interdicted  person : — 
Sdd,  that  tbe  conviction  was  bad  because  it 
did  not  disclose  on  its  face  that  the  liquor 
was  sold  or  given  '*  during  the  period  of  inter- 
dktioii,''  and  also  because  it  did  not  state  the 
period  for  which  defendant  should  be  im- 
prisoned in  default  of  payment  of  the  fine 
imposed.  Rem  v.  Harrie  (1906),  6  Terr.  L. 
S.  249. 


I    eoBTietfon   tar    second 

'No  aUegation  or  proof  of  previou*^ 
etrnvieOon — Awtendment — Act  of  servant  of 
Koesaee  eontraru  to  erpUoit  instructions  — 
Stetion  78  of  Ordinance — Criminal  Code,  s. 
iI2|.] — Conviction  for  selling  liquor  on  Sun- 
day quashed.  The  accused  was  found  guilty 
ei  a  second  offence.  There  was  no  evidence 
ikewhig  a  previous  conviction.  Doubtful  if 
ttj  rijht  to  amend  under  s.  1124  above  where 
we  was  no  right  to  make  the  conviction. 
Amendment  refused  as  under  s.  78  above, 
tee  could  not  be  a  conviction  for  a  first 
tteaee,  defendant's  servant  who  made  the 
■le  having  been  explicitly  forbidden  to  sell. 
tteer.Ole  Tpstad,  11  W.  L.  R.  561. 


of  Ordinance  —  Amendment^ — Where,  under 
s.  46  of  the  Liquor  License  Ordinance,  the 
councU  of  an  incorporated  city  has  passed  a 
by-law  requiring  each  licensee  to  pay  towards 
its  municipal  revenue  a  sum  equal  to  the 
Territorial  license  fee,  the  amount  so  fixed 
is  not  automatically  increased  in  proportion 
to  the  increase  in  the  amount  of  the  Terri- 
torial fee  effected  by  a  statute  subsequently 
passed  amending  s.  46  by  increasing  the 
Territorial  (or  provincial)  fees.  —  Remarks 
on  the  construction  of  statutes  and  by-laws 
imposing  a  charge  on  the  subject  Ooode  v. 
City  of  Edmonton,  7  W.  L.  R.  608,  1  Alta. 
L.  R.  259. 

Pomit — Municipal  Ordinance  —  By-law 
—  License  —  Police  regulation  —  Revenue — 
License  fee.} — ^The  North- West  Territories 
Act,  R.  S.  C.  c  50,  s.  02,  enacts,  inter  alia, 
that  no  intoxicant  shall  be  imported  into  the 
territories,  or  be  sold,  exchanged,  traded,  or 
bartered,  or  had  in  possession  therein,  except 
by  special  permission  in  writing  of  the  Lieu- 
tenant-Governor. The  Municipal  Ordinance 
authorises  municipal  councils  to  make  by- 
laws for  licensing,  regulating,  and  governing, 
inter  alia,  hotels,  places  of  public  resort,  and 
places  where  liquid  refreshments  are  sold; 
and  for  fixing  the  sum  to  be  paid  for  a 
license: — Held,  that  a  permit  from  the  Lieu- 
tenant-Governor did  not  dispense  the  holder 
from  a  compliance  with  a  municipal  by-law 
passed  under  the  above-mentioned  provision  of 
the  Municipal  Ordinance. — Held,  tnat,  assum- 
ing that  the  power  to  impose  a  license  under 
the  Ordinance  was  intended  as  a  power  to 
make  a  police  regulation,  and  not  for  the  pur- 
pose of  raising  a  revenue  (but  semble, 
contra),  a  by-law  imposing  a  license  fee  of 
|100  was  valid  as  against  the  objection  that 
the  fee  was  excessive..  Regina  v.  Salterio, 
Regina  V.  McKenzie,  Regina  v.  Tumulty,  11 
C.  L.  T.  27,  1  Terr.  L.  R.  301. 

Refusal  by  Uoomse  eemmlssJom—  of 
mpplieatioA    fmr    wholesale    lieenae  — 

Complaint  —  Procedure  of  commissioners  — 
Adjournment — Fraud — Violation  of  provisions 
respecting  licenses— Jurisdiction  of  Judge  to 
hear  complaint — Bond — Security — Occupant 
of  premises— Lessee.  Re  BeU  (N.W.T.),  3 
W.  L.  R.  489. 


Vy-law  —  Amount  of  license 

Ht  ts  city  —  Territorial  duty — Construction 

cxju— T2 


SelUiis  Uqver  In  f orMddem  homi 

Proof  of  license.} — Upon  a  charge  of  having 
had  a  bar-room  open  and  sold  liquor  during 
prohibited  hours  tiie  prosecution  must  either 
allege  or  prove  that  the  defendant  was  a 
licensee.  Regina  v.  Davidson,  21  C.  h.  T.  OS, 
4  Terr.  L.  R.  426. 

Selling:  to  interdiet  —  Conviction  — 
Offence  against  s.  122  (3) — ^Amendment  of 
statute — ^Effect  of — Period  of  imprisonment 
in  default  of  payment  —  Forms  —  Criminal 
Code — Quashing  conviction.  Rex  v.  Harris, 
6  W.  L.  R.  4. 

Sellins  liqnor  to  interdicted  person 

— Conviction  for — Defects  in  conviction  — 
Quashing  conviction  on  appeal.] — <)n  an  ap- 
peal by  the  defendant  from  a  conviction  for 
selling  liquor  to  an  interdicted  person: — 
Held,  that  the  conviction  was  bad  because  it 
did  not  disclose  on  its  face  that  the  liquor  was 
sold  or  given  "during  the  period  of  interdic- 
tion," and  also  because  it  did  not  state  the 
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period  for  which  the  defendant  should  bo  im- 
prisoned in  default  of  payment  of  the  fiae 
imposed.  Rex  v.  Harris,  6  Terr.  L.  R.  249, 
5  W.  L.  R.  4. 

Ti.  ^000  ScottQ  Act. 

AUtg^d   irregularitr   mt   auiclstrAte 

in  delivering  judipment — Nova  Scotia  Liquor 
License  Act — Motion  to  quash  a  conyiction 
under  the  Liquor  License  Act — ^A^reement 
by  counsel  for  defendant  that  magistrate 
should  take  time  to  consider  case — ^Effect  of. 
R.  y.  McKengie  (N.  S.  1910),  9  B.  L.  R.  214. 

Gertionuri — ^Preyious  application  for  writ 
to  another  Judge  which  was  dismissed — 
Amended  affidavits  used  on  second  applica- 
tion— Order  refused.  R,  y.  McKay  (N.  S. 
1910),  9  B.  L.  R.  121. 

Conrlotion — Certiorari  —  Affidavit — Con- 
stitutional law,} — ^The  judgment  in  31  N.  S. 
R.  436  vacating  an  order  for  a  cerriorart 
to  remove  a  conviction  against  the  appellant 
under  the  Nova  Scotia  Liquor  License  Act, 
on  the  ground  that  the  affidavit  required  by 
8.  117  had  not  been  produced  on  the  applica- 
tion for  the  certiorari,  was  affirmed  for  the 
reasons  given  in  tiie  Court  below,  Gwynne,  J., 
dissenting.  Bigelow  v.  Regina,  31  S.  C.  R. 
128. 

Gonrietioii  —  Sale  —  Unlicensed  prem- 
ises —  Colourahle  lease  —  Illegal  contract — 
Appeal  —  County  Court.] — The  defendant 
sought  to  set  aside  a  conviction  for  selling 
intoxicating  liquors  contrary  to  law,  on  the 
ground  that  the  premises  in  which  the  sale 
was  admitted  to  have  taken  place,  although 
the  property  of  the  defendant,  were  at  the 
time  of  the  sale  under  lease  to  M.,  and  that 
defendant  was  in  possession  solely  as  the 
agent  or  servant  of  M.  The  evidence  shewed 
that  defendant  was  not  in  receipt  of  wages 
from  M.,  that  no  books  were  kept  containing 
any  account  of  income  and  expenditure,  that 
no  inventory  was  made  of  the  contents  of  the 
premises  at  the  time  of  the  alleged  lease, 
that  no  method  was  provided  of  fixing  or  ac- 
counting for  the  value  of  any  artide  lost, 
injured,  or  destroyed  during  the  term  of  the 
lease,  and  that  no  change  was  made  in  the 
occupation  or  management  of  the  premises, 
the  defendant's  name  remaining  on  the  door 
as  proprietor: — Held,  that  the  lease  was  a 
mere  cover  to  enable  the  defendant  to  con- 
tinue the  business,  that  the  defendant  was  the 
occupant  of  the  premises  within  the  meaning 
of  the  Liquor  License  Act,  1895,  s.  128,  and 
that  the  conviction  must  be  affirmed: — Held, 
also,  that  the  contract  between  defendant  and 
M.,  being  to  do  a  thing  which  could  not  be 
performed  without  a  violation  of  law,  was 
void: — Held,  also,  that  the  effect  of  the  ap- 
peal to  the  County  Court  was  to  vacate  the 
judgment  appealed  from,  and  that  the  Judge 
of  the  County  Court  was  required  to  tiy  the 
case  de  novo,  and  to  make  such  conclusion 
upon  the  evidence  as  he  thought  just,  whether 
he  took  new  evidence  or  not.  Regina  v.  Mo- 
Nutt,  33  N.  S.  R.  14. 

Conrlotioii  —  Sale  of  liquor  —  Place  of 
Sale — Evidence,] — ^The  defendant's  derk  re- 
ceived, at  Truro,  N.S.,  an  order,  addressed  to 
Bigelow  &  Hood,  Ltd.,  Halifax,  for  one  bottle 
of  whiskey.  The  order  was  sent  to  Halifax, 
and  was  returned  the  following  day,  endorsed 


"  Deliver  this  order  from  our  Truro  wi 
house,  and  charge,"  etc  Bigelow  &  H 
rented  from  the  defendant,  who  was  presid 
of  the  company,  premises  at  Truro,  wli 
they  used  as  a  bonded  warehouse;  but 
evidence  shewed  that  the  order  in  quest 
was  filled,  not  from  the  bonded  wareboi 
but  from  an  open  case  in  the  defendaj 
cellar,  which  was  kept  there  for  that  purp 
and  that  the  money  received  by  the  derk  ^ 
put  in  the  defendant's  till,  and  a  memoran^ 
of  it  entered  in  the  cash  book,  as  a  sale 
Held,  that  the  evidence  shewed  a  sale,  by 
defendant,  in  Truro.  Rew  v.  Bigeiow, 
N.  S.  R.  559. 

Conrioti^iL  —  Third  offence  —  Prooj 
previous     convictions  —  Procedure      6ej 
magistrate,] — Previous    convictions    may 
used  as  evidence  upon  which  to  base  a  < 
viction  for  a  third  offence  against  the  pr 
sions  of  the  Liquor  License  Act,   as  ol 
as  such  offence  is  charged  and  proved, 
is  not  now  necessary,  under  the  statute 
131)    to  ask  the  defendant  whether  he 
been    previously     convicted,     unless     he 
present  in  person.     Where  at  the  condui 
of  each  of  several  cases  tried  before  him, 
magistrate  decided  to  convict,  but,  at  the 
stance  of  the  defendant's  counsd,  refrai 
from  imposing  sentence  and  drawing  up 
formal  conviction,    until   the   County   Ck 
Judge  should  have  decided  a  question,  rai 
on  the  trial,  as  to  the  use  of  previous  < 
victions : — Held,  that  the  magistrate  was 
precluded  from  proceeding  with  the  con 
tions  at  a  later  stage.     Regina  v.  McBert 
29  N.  S.  R.  327,  distinguished.    Rex  v.  B 
low,  36  N.  S.  R.  554. 

Goariotion  for  third  offeaoe — Ap) 

to  County  Court  —  Security  —  Heposii 
money  in  lieu  of^  bond,] — ^The  defendant 
convicted  of  a  third  offence  against  the  Liq 
License  Act,   and   was  adjudged   to  be 
prisoned  for  a  period  of  thirty  days. — ^No 
of  appeal  to  the  County  Court  for  dial 
No.  4  was  given,  and  a  sum  of  money 
deposited  in  place  of  the  bond  required 
such  cases: — Held,   that,  in  the  absence 
the  bond,  the  Court  had  no  jurisdictioi] 
hear  the  appeal. — Whitman  v.  Union  Bi 
16  S.  C.  R.  410.  distinguished.  Rea  v.  Frc 
42  N.  S.  R.  202. 

laftprisonment   under    eoBTietiom 

second  offence  against  N.  S.  Liquor  Lia 
Act  —  Release  —  Irregularity  in  proceed\ 
— Costs  of  conveying  defendant  to  gaol. 
The  costs  of  conveying  the  defendant  to  j 
not  having  been  mentioned  in  the  war 
or  endorsed  thereon,  prisoner  disdiarged. 
the  argument  a  second  warrant  was  hai 
the  Judge,  but  as  he  had  not  been  askec 
amend  the  first,  and  as  the  second  warrant 
not  say  that  it  was  in  substitution  for  o! 
amendment  of  the  first,  he  did  not  conside 
RejB  y.  Hines,  7  E.  L.  R.  149. 

Inf  raotlon  —  Conviction  —  "  Bona 
guests,**] — Neither  obtaining  at  a  hote 
glass  of  beer  and  a  sandwich,  or  some  whii 
and  some  bread,  will  make  these  men  "  t 
fide  guests."  To  be  such  a  guest  one  mus 
to  the  hotel  for  the  primary  purpose  of 
taining  a  meal  in  good  faith.  Rex  y.  Byn 
E.  lTr.  239,  43  N.  S.  R.  40. 

Infraotioii   —   Conviction — Time   of 
fence — Habeas  corpus,] — In  a  summary  < 
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nctkni  for  tn  offence  against  the  NoTa  Scotia 
LiQDor  License  Act,  the  offence  was  stated  to 
btTe  been  committed  **  within  the  space  of  six 
aoDths  last  past  previous  to  the  informa- 
tioD:"  —  HM,  that  an  offence  committed 
witUn  six  months  before  the  lasting  of  the 
isfoniation  was  not  disclosed;  and  the  de- 
lendsBt,  who  had  been  imprisoned  pursuant 
to  the  ooonction,  was  discharged  upon  haheas 
Mryst.  B€9  y.  Wamholt,  14  Can.  Crim. 
CtalOO. 


—  Conviction  —  Travellers 
ohtmumg  Ufuor  at  meob.] — K.  having  left 
Ui  home  without  breakfast,  was  on  his  way 
to  North  Sydney,  when  he  called  at  defend- 
aaf B  hotel  and  obtained  breakfast  and  liquor : 
— JeM,  that  K.  was  a  **hona  fide  guest," 
wttUa  the  meaning  of  R.  S.  N.  S.  (1900), 
c  100,  and  that  the  conviction  should  be 
qouhcd.  —  Meagher  &  Laurence,  JJ.,  dis- 
MDted.— ^«sidl0,  .that  defendant  might  have 
been  convicted  if  he  had  been  charged  under 
s.  73  of  the  Act  for  selling  "  otherwise  than 
dniiflf  regular  meals."  Re»  v.  Byng,  6  E. 
L  R.  240,  43  N.  S.  R.  43. 


- ^ —  Knowledge — LiahiUty.l 

—On  appeal  conviction  of  defendant  a£Brmea. 
Uentifieatiofi  of  the  liquor  analyzed  is  solely 
for  the  magistrate.  Absence  of  knowledge  of 
iatoxieating  nature  of  the  beverage  is  no  de- 
fosce.    B.  y.  8idow»ki,  7  E.  L.  R.  387. 


—  Stated  case  —  Juriadic- 
tim  0/  Comrt  to  amend  convioHoii — N.  8, 
^■siflcrf  Convictions  Ad,  s.  75,  s.*s.  6A — 
Tthft  nagistrate  had  impoiied  a  fine  of  $20 
and  eosts  and  in  default  of  payment  60  days 
m  inisoii.  Under  ss.  103  and  105  of  above 
Act  tte  imprisonment  should  not  have  ex- 
ceeded aO  days.  Conviction  amended  by  re- 
inaag  imprisonment  to  30  days.  Re9  y. 
/"•ser,  6  E.  li.  R.  412,  43  N.  S.  R.  235,  14 
Ckn.  Cr.  Caa.  204. 


_  fmr  sale  wlikovt  lioei 
^r»o/  •/ — Search  of  premises  —  Evidence  — 
fnsnmption — RebuttaL] — ^Upon  appeal  from 
an  Older  of  a  County  Court  Judge  affirming 
a  Gooviction  made  by  a  stipendiary  magis- 
tiate  for  keeping  liquor  for  the  purpose  of 
mie,  barter,  and  traffic  therein,  ^thout  the 
fiecnse  therefor  by  law  required,  the  evidence 
shfwfd  tbat  the  defendant  occupied  a  house 
ia  the  town  of  Truro,  opposite  a  building 
•cespied  by  his  son-in-law  as  an  hotel  where 
fiquor  was  believed  to  be  sold  illegally.  The 
had  previously  occupied  the  hotel 
and  had  been  convicted  of  unlawful 
%  and  was  believed  to  be  selling  in  col- 
with  his  son-in-law,  to  whom  he  had 
ktpd  the  premises,  the  liquor  being  kept  on 
defendant's  premises  and  carried  across 
|1he  MUfH  to  the  hotel  as  required.  On 
^ia$  a  seardi  of  the  defendant's  premises, 
iaspector  found  a  quantity  of  liquor  con- 
IcMled  in  a  hole  below  the  floor  of  a  room 
as  a  bed-room,  and  also  in  a  valise 
a  wood  died,  which  was  found  to  be  locked 
the  time  of  the  search,  and  which  the  de- 
kt  dedlned  to  open.  In  both  places  he 
a  large  quantity  of  straw  wrappers, 
ss  are  used  for  packing  bottles,  and  in 
wood  house  some  empty  liquor  cases, 
also  evidence  that  as  the  inspector 
the  defendant  said  there  was  a  barrel 
he  had  not  got,  though  this  remark  was 
heard  by  the  inspector,  and  was  denied 


by  the  defendant: — Held,  that  the  evidence 
of  search,  coupled  with  tne  provisions  of  the 
Act  R.  S.  N.  S.  1900  c.  100,  s.  165,  8.-s.  2,  was 
ample  to  justify  the  conviction  unless  dis- 
placed. That  defendant  had  to  overcome  the 
presumption  raised  against  him  and  to  ex- 
plain the  circumstances  to  the  satisfaction  of 
the  Judge,  and  having  failed  to  do  so,  the 
Judge  could  properly  find  as  he  did,  and  the 
Court  would  not  disturb  the  conviction.  Bern 
y.  MoNutt,  38  N.  S.  R.  339. 

Uoenaed  premises  —  Neiffhhourhood  of 
raUtoap  —  ProMhition  of  statute  —  Mayor  of 
city — Refusal  to  sign  license — '* Railway*' — 
Extension,] — ^By  the  N.  S.  Liquor  License 
Act  of  1895,  s.  27,  subject  to  the  provisions 
of  S.-S.  (2),  it  was  enacted  that  no  license 
should  be  issued  for  the  sale  of  liquor  in  any 
place  situate  within  a  distance  of  one  hun- 
dred yards  from  any  place  of  worship,  public 
school,  etc  Sub-section  (2)  made  an  excep- 
tion, enabling  the  council  to  continue  to  grant 
a  license  in  any  case  in  which  a  person  held 
on  the  15th  April,  1891,  and  continuously 
since  that  date,  a  lawful  license  for  the  sale 
of  liquor  within  the  limits  referred  to.  By 
the  Acts  of  1896,  c  25,  s.  6,  the  prohibition 
contained  in  s.  27  was  so  extended  as  to  in- 
clude *'  any  railway  other  than  a  street  rail- 
way." By  the  Acts  of  1897  c  10,  s.  3, 
S.-S.  (2)  of  s.  27  was  amended  in  such  a  way 
as  to  authorise  the  council  to  continue  to 
grant  a  license  for  the  sale  of  liquor  upon 
prenuses  which  had  been  "continuously 
licensed  up  to  the  15th  day  of  March,  1896," 
but  it  was  provided  that  this  should  not  be 
held  to  affect  in  any  way  the  provisions  of 
s.  6  of  c.  25  of  the  Acts  of  1896:— J7e/d,  that 
the  effect  of  the  latter  amendment  was  to 
leave  in  force  the  prohibition  as  to  the  grant- 
ing of  a  license  in  respect  to  a  place  within 
one  hundred  yards  of  a  railway,  and  that, 
where  the  premises  in  respect  to  which  the 
license  was  applied  for  were  within  the  pro- 
hibited distance,  a  license  could  not  be 
granted : — Held,  that  in  granting  a  license  to 
a  person  whose  premises  were  within  the  pro- 
hibited distance,  the  city  council  of  the  city 
of  Halifax  exceeded  its  power,  and  that  the 
mayor  of  the  city,  knowing  the  objection,  was 

i'ustified  in  refusing  to  sign  the  license.  In 
February,  1895,  the  railway  sheds  at  the  deep 
water  terminus  of  the  Intercolonial  Railway 
at  Halifax  were  destroyed  by  fire,  and  in  the 
same  year  the  track  was  extended  along  the 
front  of  the  property  of  S.  Cunard  &  Co.,  for 
the  purpose  of  conveying  passengers  and 
freight  :—Held,  that  the  track  so  built  was  a 
railway  within  the  meaning  of  the  Act  In 
Re  Quinn,  32  N.  S.  R.  542.  (See  also  In  re 
F%tzvatrich,  19  C.  L.  T.  396,  20  C.  L.  T. 
135.) 

lioense   sraated  by  city   eovneil   — 

Payment  of  license  duties — Refusal  of  in- 
spector to  deliver  license — Prosecution  for 
illegal  selling.] — ^A  city  council  granted  a 
shop  license.  The  agent  for  applicant  ten- 
dered the  inspector  the  license  fee  and 
offered  him  the  bond  prodded  for  by  the  Act, 
but  the  inspector  refused  delivery  of  license, 
and  had  defendant  summoned  for  illegally 
selling  liquor.  Defendant  was  convicted. 
Conviction  quashed.  After  the  council  has 
authorised  a  license,  signing  by  the  mayor  and 
inspector  is  a  mere  ministerial  act,  and 
neither  can  defeat  the  will  of  the  council  by 
refusing  to  sign  or  hand  out  the  formal 
license. — ^Where   the   city   council   grants  a 
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license  illegally,  express  power  for  the  can- 
cellation of  the  license  is  contained  in  the 
statute,  but  there  is  nothing  in  the  scope  of 
the  statute  to  justify  the  officer  entrusted 
with  the  formal  duty  of  carrying  out  the 
counciPs  instructions  in  saying  he  has  any 
control  as  to  the  question  of  license  or  no 
license. — Per  Meagher  and  Laurence,  JJ., 
dissenting. — ^The  burden  was  upon  defendant 
under  the  Act,  s.  123,  of  proving  license  or 
other  justification,  and  he  had  failed  to  do 
80. — If  D.  had  a  valid  license,  defendant 
must  shew  that  he  was  her  agent  or  servant 
in  respect  to  the  sales  proved.  Rem  v.  Mac- 
Katey,  6  R  L.  R.  330,  43  N.  S.  R.  169. 

Ueease  inapeetor  aeiaed,  without  war- 
rant or  other  judicial  authority  therefor, 
certain  intoxicating  liquors  that  had  been 
shipped  by  plaintiffs  into  a  county  where  no 
licenses  had  been  issued,  in  violation  of  N.  S. 
liquor  License  Act  (1907),  c.  7.  No  pro- 
ceedings subsequent  to  seizure  were  taken  by 
inspector  against  plaintiffs,  but  the  liquors 
were  detained  by  him  for  two  months,  when 
he  refused  to  deliver  them  up  to  plaintiffs. 
On  action  brought  for  value  of  goods,  Long- 
ley,  J.,  held,  that  the  seizure  of  the  liquor 
by  inspector  without  judicial  authority  was 
unlawful,  and  that  he  was  liable  in  damages 
for  value  of  goods  so  seized.  Monaghan  d 
Co,  y.  McLean  (N.S.)   (1910),  9  E.  L.  R.14. 

Liquor  Ueease  Aet — Appeal  from  judg- 
ment of  County  Court  quatfUng  conviction — 
Partner»hif^Want  of  Koense — Evidence  of 
eale  —  Partie$  —  Penalty,] — Appeal  from  a 
judgment  of  Finlayson,  Go.C.J.,  quashiiig  a 
conviction  made  by  A.  D.  McGuiah,  Esq., 
stipendiary  magistrate.  Glace  Bay,  G.B.,  for 
a  sale  of  liquor  in  violation  of  the  provisions 
of  the  Provincial  Liquor  License  Act : — Held, 
that  the  non-joinder  of  the  other  member  of 
the  firm  is  not  material  in  this  kind  of  offence. 
The  penalty  is  several.  Appeal  aUowed  with 
costs  and  the  decision  of  the  Ck>unty  Oourt 
Judge  reversed  with  costs  and  the  conviction 
restored.  Rew  v.  Ogttvie  (1911),  9  B.  L.  R. 
361,  N.  S.  R.        »  Can.  Or.  Gas. 

Liquor  sold  hj  third  porsoa  on 
prenilsos.] — ^There  were  three  rooms  in  the 
house,  one  front  and  back  and  one  between. 
A  butcher  occupied  the  back  room  and  the 
one  between,  and  a  shoemaker  is  said  to  have 
occupied  the  front  room.  Each  had  access  to 
all  the  rooms: — Held,  that  under  s.  156  of 
the  N.  S.  Act,  the  shoemaker  was  acting  for 
the  butcher  in  selling  and  serving  persons 
with  beer  in  the  middle  room  which  he 
brought  from  the  back  room.— Judgment  of 
the  Oounty  Court  Judge  setting  aside  the 
conviction  reversed,  and  the  conviction  of 
the  magistrate  restored.  Rew  v.  Pa$eerini, 
6  E.  L.  R.  541,  43  N.  S.  R.  448. 

Xasistrate  —  Proceedinga  before— Con- 
tempt— Commitment  —  Juri$diotion — Liquor 
License  Act.] — Defendant  had  been  committed 
to  gaol  for  contempt  of  Oourt  for  not  answer- 
ing a  question  asked  by  the  magistrate: — 
Held,  that  the  magistrate  had  power  to  com- 
mit on  witness  refusing  to  answer.  Re9  v. 
Endler,  7  E.  L.  R.  150. 

NoTa  Sootia  Act — Appointment  of  in- 
spector—  Resolution  of  municipal  council  — 
Bond— Condition — Presumption — Validity  of 
appointment — Seizure  of  liquor — Trespass  — 


Warrant  —  EstoppeLI — Section  4  of 
Liquor  License  Act  (1900)  provides 
every  inspector  shall  give  security  by  bon 
the  municipality  for  due  performance  of 
duties.  A  municipal  coundl  by  resola 
appointed  the  defendant  inspector,  and 
resolved  "  that  he  be  required  to  file  a  I 
which  is  satisfactory  to  the  license  < 
mittee.*'  A  bond  was  executed  and  appn 
by  the  mayor.  It  was  contended  that 
cause  there  was  no  evidence  that  the  I 
was  satisfactory  to  the  license  committe 
accordance  with  the  resolution,  the  app< 
ment  of  the  defendant  was  illegal  and 
subsequent  acts  invalid: — Held,  that,  a 
was  not  necessary  that  the  satisfaction  d 
license  committee  should  be  expressed  in  i 
ing,  it  should  be  presumed  that  the  bond 
satisfactoiy  to  them  until  the  contrary 
proved ;  also  that  the  appointment  of  the 
fendant  was  valid,  he  having  acted  as  i 
officer. — ^The  defendant,  in  seizing  liquor 
being  asked  for  the  warrant  under  whid 
was  acting,  produced  the  wrong  warrant, 
stated  in  evidence  afterwards  that  he  m 
the  liquor  under  that  warrant  In  an  at 
against  the  defendant  for  breaking  open 
premises  of  the  plaintiff,  it  was  conte 
that  the  defendant  was  thereby  esto] 
from  justifying  under  the  other  warran 
Held,  that,  as  there  was  no  evidence  that 
defendant  gave  the  wrong  warrant  to 
plaintiff  with  the  wilful  intent  that  he  sb 
act  on  it,  estoppel  would  not  apply.  Bi 
V.  Laurence,  40  N.  S.  R.  373. 


CHfoMoo — Time  of  committing  —  Info 
tion'—^Jonviction  —  Warrant  of  cammiti 
— Discharge.] — ^To  an  order  in  the  natui 
a  habeas  corpus  for  the  discharge  of  tlv 
fendant,  a  prisoner  confined  in  the  oon 
gaol  at  H.,   the  gaoler  returned  a  wai 
signed  by  the  stipendiary  magistrate  foi 
county  of  H.,  reciting  a  conviction  unde 
Liquor  License  Act  made  against  the  de 
ant  "  for  that  he,  the  said  L.  B.,  withii 
space  of  six  months  last  past,  and  previo 
the  information  herein,  which  informati 
dated  and  laid  on  the  22nd  day  of  Apr 
D.  1904,  did  sell  liquor  by  retail  withoa 
license    therefor    by    law    required,"    et 
Held,  that  the  defendant  was  entitled  t 
discharge^  it  not  appearing  from  the  wa 
that  the  offence  charged  was  committed 
in  six  months  before  the  laying  of  tl 
formation.   Rem  v.  BoutiUier,  24  C.  L.  T 

Proaeentioa — Witness  for  defen<»^ 
pelling  attendance — Fees  —  JurisdidHk 
magistrate — Habeas  corpus,] — On  a  pv 
tlon  before  the  stipendiary  magistrate  I 
city  of  Halifax,  for  a  violation  of  tlie  | 
License  Act,  proof  was  given  of  servio 
summons  on  M..  who  it  was  asserted,  * 
material  witness  for  the  defendant,  bnj 
out  tendering  witness  fees,  and  an  appi 
was  made  to  the  magistrate  for  a  wsjrd 
compel  the  attendance  of  the  wltnei 
fees  being  at  the  same  time  tendered] 
magistrate.  The  application  was  rel 
the  sole  ground  that  fees  were  not 
in  the  first  instance  to  the  witness, 
trial  was  proceeded  with,  and  the  d< 
convicted.  On  applicadon  for  a 
habeas  corpus : — HM,  Weatherbe,  J., 
ing,  that  the  question  whether,  in  a 
der  the  Liquor  License  Act  the  witiM 
be  compelled  to  attend,  or  the  party 
titled  to  a  warrant,  unless  the  fees  hi^ 
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ptid,  was  open  to  debate,  but  that,  even  if 
tke  dedsioQ  of  the  stipendiary  magistrate  was 
enoneoiis,  it  coald  not  be  reviewed  apon 
M€M  eorpuMj  and  the  application  mast  be 
dismissed.    Rem  v.  ClemenU,  34  N.  S.  R.  443. 

R.  8.  H.  S.  a.  lOO— ^.  8.  AcU,  1907,  c. 
7.  «.  148— Wholesale  Ucense— Validity  of  sale 
f«  pneate  perwrn.] — ^Defendant  was  a  holder 
«(  t  wholesale  liquor  license  for  Sydney. 
He  recdved  an  order  for  a  case  of  gin  to  be 
«at  to  l/>oJsbQrg.  where  no  license  law  in 
force,  same  to  be  sent  by  express  and  to  be 
paid  for  by  sendini^  a  post-office  order.  The 
gia  was  for  the  purchaser's  own  use  and  not 
for  resale: — HM,  that  the  sale  was  made 
is  Sydney  where  the  property  passed  to  the 
puthaser  and  no  offence  was  committed.  Oon- 
victioB  quashed.    lUm  v.  CrwoMcn,  6  E.  L.  R. 


Sale  "hj  «K«Bt — CanvictUm — Service  of 
mimute  Banien  of  proof — Occupant.] — The 
Uqaor  License  Act,  R.  S.  N.  S.  1900,  c.  100, 
a  111,  provides  that  '*the  occupant  of  any 
house,  shop*  room,  or  other  place  in  which 
aay  sale  has  taken  place,  shall  be  personally 
liahie  to  the  penalty,  notwithstanding  such 
ale  was  made  by  some  other  person  who 
eaanoc  he  proved  to  have  so  acted  under  or 
by  diRction  of  such  occupant :" — Held,  that 
Che  defendant  was  properly  convicted  for 
sales  made  by  his  son«  who  lived  with  him  in 
a  hoDse  occupied  by  the  defendant  and  his 
fonHy.  Per  Ritchie,  J.,  that  the  service,  upon 
the  persons  convicted,  of  an  incorrect  copy  of 
the  minute  of  conviction,  followed  by  service 
«f  a  correct  one,  would  not  invalidate  the  pro- 
endings,  or  prevent  the  magistrate  from  pre- 
paiiBg  a  conviction  in  accordance  with  the 
srigbia]  minute  made  by  him,  and  issuing  pro- 
cess to  enforce  the  penalty  or  imprisonment. 
Ftr  GimhauL,  E.J.^  that  the  son  living  with 
his  father  was  a  person  "  suffered  to  be  or 
RBaia'*  on  the  premises  within  the  meaning 
«f  the  Act,  s.  111.  S.-S.  2;  that  the  burden 
wtt  on  the  defendant  of  proving  that  the  sales 
were  soade  without  his  authority;  and  that 
the  defendant  was  an  "  occupant  "  within  the 
meaniQg  of  the  Act.  Rem  v.  Conrod,  35  N.  S. 
R.7». 

Sale  ad  tt^nor  liy  aeoretniy  of  aooial 
wUkowt  UooBSO  -—  JAamUy^—On 
appeal  the  conviction  of  defendant,  the  sec- 
letary  of  a  social  club,  for  selling  liquor 
without  a  license,  was  confirmed.  The  club 
was  incorporated,  every  member  being  a 
abarehoMer.  Membera  ordered  liquor  from 
iCewaxd.  The  defendant  was  acting  for 
steward  in  the  present  instance.  R,  ▼. 
;  7  E.  L.  R.  398. 
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*«  Low  grade  ale  '* 

y^^reeuiaife  of  alcohol — ConvieHon  »et  aeide 

Cammtp  Coari  Judge — Appeal.] — Convic- 

for  sale  of  malt  extract,  which  the  eyi- 

shewed    to   he   a    "low    grade    ale," 

>TW  only  point  relied  upon  by  defendant 

appeal  from  a  conviction  for  a  violation 

the  Uqoor  License  Act  was  that  there 

I  no  evidence  that  the  sale  of  the  liquor 

l—stion  took  place  in  the  town  of  B.  as 

. — The  purehaser  of  the  liquor  swore 

she  bought  the  article  from  defendant 

that  it  was  delivered  at  her  house  in  B. 

the  defendant's  team,  and  another  wit- 

the  policeman  of  the  town,  swore  that 


defendant's  factory  and  residence  were  in 
the  town  of  B..  and  that  he  put  up  bottled 
drinks  there  wnich  were  sold  and  delivered 
in  the  town  of  B. : — Heldy  that  the  evidence 
was  sufficient  to  support  the  conviction,  and 
that  the  judgment  of  the  County  Ck>urt  Judge 
to  the  contrary  should  be  set  aside  and  the 
conviction  made  by  the  stipendiary  magis- 
trate of  the  town  restored.  Rem  v.  WiUon, 
7  E.  L.  R.  91,  363.  43  N.  b.  R.  482. 

Sale  without  Ueenso  — -  ''Liquor**  — 
Proof  of  pretence  of  alcohol  —  Quantity  — 
License  —  Constvtutional  law  —  Powers  of 
provincial  legislature,] — ^The  Liquor  License 
Act,  R.  S.  N.  S.  c.  100.  8.  2  (g),  defines 
'*  liquors "  and  '*  liquor "  to  mean  and  in- 
clude all  drinkable  liquids  containing  alcohol. 
— ^The  defendant  was  convicted  for  keeping 
for  sale  without  license,  in  contravention  of 
the  provisions  of  the  Act,  a  beer  sold  under 
the  name  of  **  Pilsener  Beer.'*  which  was 
shewn  by  the  evidence  to  contain  alcohol  in 
quantities  varying  from  2.27  to  4.71  per  cent, 
m  volume,  which  would  be  the  equivalent  of 
from  something  under  2  to  3%  per  cent,  by 
weight: — Held,  that  the  presence  of  alcohol 
in  this  quantity  brought  the  beer  in  ques- 
tion within  the  definition  of  "liquor"  con- 
tained in  the  statute;  that  the  intention  of 
the  statute  being  to  require  a  license  in  all 
cases  where  alcohol  beverages  were  sold, 
whether  they  were  intoxicating  or  not,  it  was 
not  necessary,  under  the  wording  of  the  Act, 
to  constitute  a  drinkable  liquid  or  liquor  that 
it  should  contain  enough  alcohol  to  render  it 
intoxicating;  and  that  the  power  to  enact 
such  a  law  was  clearly  within  the  legislative 
authority  of  the  provincial  legislature.  Rem 
V.  Bigelow,  3  E.  L.  R.  101,  41  N.  S.  R.  409. 

Seeond  offence  —  Imprisonment  —  Ir- 
regularity in  conviction — Release.] — Applica- 
tion for  discharge  of  prisoner  convicted  of  a 
second  offence  un^er  above  Act.  The  prisoner 
being  ill  undertook  that  if  discharged  he 
would  not  again  violate  the  provisions  of 
above  Act: — Held,  (1)  that  a  Judge  has  no 
power  to  discharge  on  an  undertaking  to 
sin  no  more;  (2)  that  prisoner  could  not  be 
discharged  on  ground  that  there  was  no 
evidence  on  his  trial  that  there  was  no  license 
in  force  in  the  town  where  he  conducted  a 
hotel  because  he  had  admitted  the  charge; 
(3)  but  he  must  be  discharged  because  he 
was  convicted  on  30th  Aprfl  for  a  second  of- 
fence committed  between  12th  February  and 
24th  April,  when  his  conviction  for  the  first 
offence  was  on  19th  April.  The  second  of- 
fence must  be  committed  after  the  first  con- 
viction.   Rem  V.  Walker,  7  E.  L.  R.  295. 

Second  offenoe  —  Nova  Scotia  Liquor 
License  Act — Evidence  of  previous  conviction 
—Certificate  —  Identity  of  defendant.]— 
Appeal  from  conviction  for  violation  of 
Liquor  License  Act.  R.  v.  Atkinson  (N.  S. 
1910).  9  B.  L.   R.  212. 

Sailing  without  Uoense  —  Conviction 
— Defendant  not  appearing — Service  of  sum- 
mons— Reasonable  time  to  appear  —  Third 
offence,] — Information  was  laid  before  the 
stipendiary  magistrate  for  the  town  of  Truzo, 
charging  the  defendant  with  having  sold 
liquor  at  retail  without  license,  the  defend- 
ant having  been  previously  convicted  of  first 
and  second  offences  of  the  same  nature.     A 
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summons  was  issued  on  the  20th  June,  1906, 
requiring  the  defendant  to  appear  at  the  town 
Court  room  at  10  o'clock  on  the  following 
morning  to  answer  the  charge  against  him, 
and  to  be  further  dealt  with.  A  copy  of  the 
summons  was  served  by  a  conatable  on  the 
defendant  personally  on  the  same  day  on 
which  the  summons  was  issued,  and  defendant 
failing  to  appear,  was  convicted  in  his  ab- 
sence. The  conviction  was  attacked  on  the 
ground  that  the  defendant  was  not  served 
until  the  night  of  the  day  on  which  the  sum- 
mons was  issued,  and  that  he  had  no  time  to 
consult  counsel: — Held,  that  the  question  of 
the  reasonableness  of  the  service  was  one  for 
the  justice,  under  all  the  circumstances  of 
the  case,  and  that  on  the  facts  stated  there 
was  evidence  to  justify  him  in  coming  to  the 
conclusion  that  a  reasonable  time  had  elapsed 
between  the  time  of  service  and  the  time 
fixed  for  the  trial,  and  in  proceeding  with 
the  case  in  the  defendant's  absence. — Per 
Russell,  J.,  that  if  the  defendant  required 
further  time,  it  was  his  duty  to  have  ap- 
peared, and  to  have  made  his  application  to 
the  justice,  and  that  it  was  not  permissible 
for  him  to  ignore  the  summons  and  after- 
wards ask  the  Court  to  quash  the  conviction. 
Reo  V.  Craiff,  38  N.  Bf  R.  3«. 

8«llins  without  lioense  —  Non^ntoai- 
eating  heverage  —  "  PUsener  heer^* — Knotc- 
ledge  of  intowicating  nature — lAahiUty.} — 
On  appeal  conviction  of  defendant  affirmed. 
Defendant  had  for  sale  "Pilsener  Beer'* 
which  she  thought  was  non-intoxicating,  but 
which  was  found  on  analysis  to  be  intoxi- 
cating. Absence  of  knowledge  of  the  intoxi- 
cating nature  of  the  beverage  ia  no  defence. 
R.  V.  Ryan,  7  E.  L.  R.  305. 

Sooial  olnb  —  Conviction  —  Reduction 
of  penalty  by  Judge  on  appeal.] — ^Defendant 
was  president,  secretary  and  manager  of  a 
club.  Club  privileges,  including  purchase  of 
liquor,  were  obtainable  by  members,  who 
were  required  to  purchase  a  share  of  the  par 
value  of  $1 : — Held^  on  appeal,  that  she  was 
rightly  convicted  of  keeping  liquor  without 
a  license.     Rew  v.  Hiatt,  7  E.  L.  R.  230. 

Sooial  olnb— N.  S.  Liquor  License  Act — 
Bona  flde^  —  Conviction  confirmed.  R,  v. 
Bing  (N.  S.  1910),  9  E.  L.  R.  215. 

Sooial  olnb — Sale  of  liquor  by  steward 
to  members — Liquor  License  Act  (NJ3.) — 
Violation,} — An  incorporated  social  club  sell- 
ing to  or  supplying  its  members  only  with 
liquors  at  a  tariff  rate  is  violating  the  above 
Act.    R.  V.  Simmons,  7  E.  L.  R.  520. 

Statod  oaso  —  Evidence  of  defendant — 
Protection  against  incriminating  questions,} 
— ^There  is  no  provision  for  stating  a  case 
under  the  above  Act.  Defendant  was  charged 
with  illegally  selling  liquor.  In  giving  his 
evidence  he  denied  selling  to  a  witness  be- 
tween the  15th  and  29th  of  March.  On  cross- 
examination  he  was  asked  as  to  his  trans- 
actions with  this  witness  on  the  29th  March. 
His  counsel  objected  that  he  could  not  be 
compelled  to  answer.  Under  s.  164  of  above 
Act  the  prosecutor  cannot  call  the  accused  as 
a  witness  to  prove  the  offence.  The  accused, 
when  he  goes  on  the  stand,  is  entitled  to 
claim  the  same  protection.     The  claim  for 


protection  is  a  personal  one  and  mut  1 
made  by  the  party  himself  and  under  oat 
The  objection  of  his  counsel  will  not  d 
Rew  V.  Mclntyre,  7  E.  L.  R.  50. 

Summary  oonriotioii — Evidence — TU 
offence  —  Proof  of  previous  cftnvictions 
Trial  on  three  separate  charges  —  Eviien 
in  one  affecting  decisions  in  others.]— }A 
tion  to  quash  three  convictions  for  offenc 
against  the  Liquor  License  Act,  R.  S.  N. 
c.  100.  all  being  convictions  for  a  third  offen 
committed  on  different  days.  It  was  oc 
tended  that  the  previous  convictions  could  i 
be  used  more  than  once  as  evidence  of  p: 
vious  offences  for  the  purpose  of  convicti 
the  defendant  a  third  time : — Held,  that  sn 
previous  convictions  may  be  used  as  evidei 
on  which  to  base  convictions  for  a  th 
offence  as  often  as  one  is  charged  and  prov 
It  was  also  urged  that,  the  defendant  bej 
before  the  magistrate  diarged  with  tb 
separate  offences,  the  magistrate  should  < 
pose  of  one  first  before  entering  upon 
trial  of  the  others.  Regina  v.  McBumey, 
N.  S.  R.  327.  The  magistrate  and  the  pn 
cutor*s  counsel  produced  affidavits  shew 
that  the  magistrate  decided  to  convict  at 
conclusion  of  the  evidence  in  each  case,  i 
that  he  simply  refrained  from  imposing 
sentence  and  drawing  up  the  forinal  con* 
tion.  The  magistrate  also  stated  in  his  t 
davit  that  he  was  not  influenced  by  the  < 
dence  in  one  case  in  making  up  his  jv 
ment  in  the  other: — Held,  that  Regina 
McBumey  was  not,  therefore,  applies 
Rem  V.  Bigelow,  24  C.  L.  T.  141. 

Summary  oonriotioii — StetDard  of  so 
club  selling  liquor  to  members — Stated  < 
— Jurisdiction  —  Practice  —  Summary  < 
viations  Act,  1900,  c.  161,  s.  7S,  •.-«.  t. 
An  information  was  laid  before  the  sti] 
diary  magistrate  of  the  C^ty  of  Halifax, 
the  license  inspector  for  said  dty,  chaq 
defendant  with  having  unlawfully  in  ( 
city  kept  intoxicating  liquors  for  sale  wi 
the  space  of  six  months  previous  to  the 
ing  of  the  information. — A  summons 
issued,  and  on  its  return  defendant  appei 
and  pleaded  not  guilty. — The  stipendiary 
gistrate  at  defendant's  request,  stated  a 
for  the  opinion  of  the  Court,  upon  the  p 
whether  the  serving  of  liquor  by  the  stev 
of  an  incorporated  club  to  bona  fide  mem 
(in  which  liquor  the  steward  had  no  pe 
iary  interest,  and  which  was  bought  by 
funds  of  the  club)  amounted  in  law  I 
"  keeping  for  sale  "  by  said  steward,  wi 
the  prohibition  contained  in  s.  87  of 
Nova  Scotia  Liquor  License  Act : — 1 
quashing  the  case  stated,  that  in  orde 
give  the  Court  jurisdiction  to  hear  the 
there  must  be  a  conviction,  order,  detem 
tion  or  other  proceeding  heard  and  deterxB 
which  the  person  aggrieved  complaina 
and  it  was  impossible  to  say  whether 
was  the  case  in  the  present  instance, 
point  being  stated  at  the  defendant's  rec 
and  apparently  before  any  determinatio 
the  magistrate. — ^Also,  that  in  stating  a 
under  the  statute,  the  findings  and  condi 
of  the  magistrate  upon  the  whole  evic 
must  be  set  forth,  and  not  merely  the 
dence. — ^Also,  that  the  application  f< 
stated  case  must  be  made  in  writing, 
that,  as,  in  the  present  case,  the  infei 
was  the  other  way,  there  was  a  defect  ] 
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to  the  jorisdictioii  of  the  Court  which  could 
Bot  be  waived.  Rew  y.  Oatnes,  6  E.  L.  R. 
342;  43  N.  S.  R.  253. 

SvppljlBc  liquor  to  aiinorfl  —  Con- 
rietiom  —  0§enee  cammified  5y  Bervant  of 
Untkwd  vendor — Knowledge  of  master — In- 
ffrvdioM  to  Mervant  —  Contravention  —  lA- 
ehUitff  —  'MDoto."] — On  appeal  conyiction 
qnaahed.  Defendant's  servant  had  without 
his  biowled^e,  and  contrary  to  his  instmc- 
tions,  sold  liqnor  to  minors.     R,  Y.   Quirkj 

7E.L.  R.39a 

Snpreme  Conrt  of  N.  S.  set  aside  above 
crder  and  restored  the  conyiction  with  costs. 
R.  T.  Qmrh,  8  E.  L.  R.  66. 

WUbms — Conviction  for  non-attendance — 
Proof  of  tender  of  ioitneoe  /eea.]  —  The  de- 
fcndaot  was  snmmoned  to  appear  as  a  wit- 
Kfli  00  behalf  of  the  prosecution  at  the  trial 
of  a  complaint  under  the  Liiqnor  License  Act, 
R.  &  N.  8.  1900,  c.  100.  He  did  not  appear, 
aad  afterwards  a  summons  was  issued 
mpprin^  him  to  appear  to  answer  to  the 
dirge  of  refusing  or  neglecting  to  attend 
as  a  witness.  He  appeared,  and,  after  hear- 
iog  evidence  in  support  oi  the  charge,  the 
joitices  convicted  the  defendant,  and  imposed 
a  fine  of  $6  and  costs : — Held,  setting  aside 
tie  oonviction  with  costs,  that  the  defendant 
coald  not  be  made  liable  for  the  penalty 
imposed  by  the  Act,  s.  161  (2),  in  the  absence 
of  proof  that  the  proper  fees  were  tendered 
to  him  before  he  was  required  to  give  evi- 
dence.   Rew  y.  ChUholm,  36  N.  S.  R.  506. 

vlL  Ontario  Act. 

AypUotttiom  to  qvmah  liy-law  —  Ir- 

rtffOiritieM — Liquor  lAcenoe  Act,  «.  ftO^'\ — 
PecitioBerB  moved  on  several  grounds  to 
quaiA  E^-law  No.  483.  of  the  town  of  Ren- 
fivw.  b^ng  a  hj-law  to  prohibit  the  sale  by 
retail  of  spirituous,  fermented  or  other  manu- 
bctnicd  liquors,  in  said  town.  The  total  vote 
east  was  600;  of  these  370  voted  for  the 
by-law  and  223  against.  On  a  scrutiny  be- 
fore the  Oonnty  Judge,  12  of  the  votes  in 
favour  of  the  by-law  were  struck  off,  leaving 
the  vote  358  for  and  233  against  the  by-law. 
PetitioBera  now  attacked  18  more  votes  as 
inecQlarly  cast:— fle/d,  that  the  irregulari- 
ties set  up  in  the  affidavits  were  wholly  cov- 
ered by  B.  204.  Motion  dismissed  with  costs ; 
(hat  ^  question  whether  the  applicant  is 
estopped  by  his  acquiescence  was  not  con- 
sideted,  as  in  a  public  matter  like  the  pre- 
sat  the  doctrine  of  estoppel  has  no  place. 
Mm  jnKs  ^  Renfrew  (1910).  15  O.  W.  R. 
m,  21  O.  L.  R.  74. 

AypUoatiom  to  qvmah  —  Irregularitiea 
^  Mwmidpal  Act,  s.  S38  (2)  —  By-laio 
fsoaftedL] — Petitioner  moved  to  quash  the 
Local  Option  By-law  of  the  township  of  Dun- 
vieh.  The  total  yote  cast  was  781 ;  481  being 
ia  favour  and  900  against.  The  motion  to 
^■ash  was  on  12  different  grounds,  but  on 
the  opening  of  the  argument  only  3  were 
fwasul,  the  others  being  expressly  aban- 
dsoed:  —  Heldf  that  the  ground  as  to  bad 
votes  ffid  not  need  to  be  passed  uiH>n,  as 
not  sufieient  were  attacked  to  affect  the  re- 
lah.  As  to  the  second  ground,  that  the  no- 
tces  were  not  properly  posted  as  required 
kf  L  338  {2>  of  tli«  Municipal  Act,  no  care 
svpeas  to  have  been  taken  by  the  clerk  to 


ascertain  if  the  copies  were  actually  posted 
outside  of  Dutton  (which  was  not  in  the 
municipality)  ;  that  s.  338  (2)  had  not  been 
complied  with,  and  that  s.  204  did  not  apply 
to  heal  this  defect;  and  that  the  by-law  must 
be  set  aside  with  costs.  Begg  y.  Dunwich 
(1910),  15  O.  W.  R.  908.  21  O.  L.  R.  94. 

Applioation  to  qnaah  by-law.] — ^Divi- 
sional Court  affirmed  judgment  of  Riddell,  J., 
15  O.  W.  R.  880,  21  O.  L.  R.  74,  1  O.  W.  N. 
710. — Re  Schumacher  and  Chesley,  16  O.  W. 
R.  641 ;  21  O.  L.  R.  552,  1  O.  W.  N.  1041, 
and  Re  OrangeviUe,  16  O.  W. 'R.  564,  fol- 
lowed; Re  Saltfieet,  16  O.  L.  R.  293,  11  O. 
W.  R.  356,  379,  545,  questioned.— Leave  to 
appeal  to  CSourt  of  Appeal  granted.  EUie  v. 
Renfrew  (1910),  16  0.  W.  R.  952,  2  O.  W. 
N  27. 

Applioation  to   quash   by-la^v  —  Ir- 

regularities.'^ — ^Petitioner  movd  on  several 
grounds  to  quash  By-law  No.  642  of  the  tuwii 
of  Strathroy,  being  a  by-law  to  prohibit  the 
sale  by  retail  of  spirituous,  fermented  or 
other  manufactured  liquors  in  said  town. 
The  total  vote  cast  was  477  for  and  309 
against,  which,  on  a  scrutiny  before  the  Coun- 
ty Judge,  was  changed  to  471  for  and  310 
against  Petitioner  now  attacked  10  more 
votes  as  irregularly  cast: — Held,  that  the 
application  should  be  dismissed  with  costs. 
Re  Prangley  and  \8trathroy  (1910).  15  O.  W. 
R.  800,  21  O.  L.  R.  54. 


7    limiting    Uoensoa   to   one — 

Ifofibpoly  —  By-law  quaohed.'l  —  Although 
passed  in  good  faith,  a  by-law  limiting  to  one 
the  number  of  licenses  to  be  granted  in  a 
mimicipality  was  set  aside  on  the  ground 
that  such  limitation  was  in  effect  to  create  a 
monopoly. — Judgment  of  Sutherland,  J..  16 
O.  W.  R.  732,  1  O.  W.  N.  1091,  affirmed. 
McCracken  y.  Sherborne  (1911),  18  O.  W. 
R.  24.  2  O.  W.  N.  601.  O.  L.  R. 

By-la^v  of  eity  redneing  nnmbor  of 
lioensos  —  Section  20  of  Act — Nemt  enouing 
year — Future  years — Annespation  of  town  to 
city — Repeal  of  former's  by-laws  by  impU- 
cation—-Quashing  by-law — Discretion,] — ^Ap- 
plication to  quash  a  by-law  limiting  the  num- 
ber of  tavern  licenses  to  be  issued  by  the  dtj 
of  Toronto  refused : — Held,  that  in  above  sec- 
tion "for  any  future  license  year"  is  surplus- 
age, and  that  *'or"  should  be  read  "and."  A 
by-law  passed  for  the  next  ensuing  license 
years  remains  in  force  until  altered  or  re- 
pealed. When  the  town  became  annexed  to 
the  city  the  present  by-law  repealed  the 
former  license  by-laws  of  the  tovni.  Re 
Brewer  and  Toronto,  Re  Robinson  and  To- 
ronto,  13  O.  W.  R.  954,  19  O.  L.  R.  411. 

By-law  restrietins  nnmber  of  li- 
oonses  —  Commencement  of  by-law — Ne^i 
enduing  year — Tavern  or  shop  Itocnsef— Oral 
proof  that  no  shop  license  eensted  in  town- 
ship— Liquor  License  Act,  ss,  20,  92,] — ^A  by- 
law restricting  the  number  of  liquor  licenses 
to  three  was  attacked  on  the  grounds  that  no 
time  was  mentioned  when  it  should  come  into 
force,  and  that  it  was  vague  because  it  did  not 
specify  that  it  applied  to  taverns  only  or  to 
taverns  in  particular.  Evidence  showed  that 
there  were  no  shoo  licenses  in  the  township: 
—Boyd,  C.  held  (16  O.  W.  R.  582,  1  O.  W. 
N.  1012),  that  the  by-law  was  valid;  that  it 
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came  into  operation  on  1st  May  next  en- 
«uing  after  its  passaf^e. — Re  WiUon  &  Inger* 
80U,  25  O.  R.  439,  considered  oyer-raled. — Re 
Brewer  &  Twr<mio,  13  O.  W.  R.  954,  19  O. 
L.  R.  411,  followed. — ^Divisional  Oonrt  dis- 
missed an  appeal  from  above  judgment  with 
costs.  Bourgon  v.  Cumherland  (1910),  17  O. 
W.  R.  438,  2  O.  W.  N.  244,  O.  L.  R. 


<« 


Club" — Liquor  TAcenee  Act,  sb,  50,  5S 
— Conviction, — Eight  men  contributed  |1 
each,  which  was  handed  to  defendant  He 
rented  a  room  for  an  unstated  period,  paying 
$4  for  one  month's  rent,  and  with  the  bal- 
ance purchased  two  eight  gallon  kegs  of  lager 
beer.  He  borrowed  a  beer  pump  and  pro- 
cured some  glasses  which  were  all  taken  to  the 
room  whero  a  P.  C.  found  these  men  drink- 
ing beer.  Defendant  was  charged  with  a  vio- 
lation of  s.  50  of  the  Liquor  License  Act. — 
The  Police  Magistrate  dismissed  the  informa- 
tion. The  Crown  appealed.— Widdifield,  €k>. 
C.  J*,  held,  that  there  waa  a  club  or  association 
within  the  meaning  of  s.  63  and  allowed  the 
appeal.  Defendant  fined  $20  and  costs.  iS. 
V.  Cahoon  (1910).  17  O.  W.  R.  467. 

Cemmltment  —  Habeas  corpus  —  Pro- 
ceedings anterior  to  conviction — Second  of- 
fence— ^Admission  of  previous  offence — ^Record 
—  Magistrate's  minute — Uncertainty — Dis- 
charge of  prisoner  —  Excessive  penalty  — 
Power  to  amend.  Rem  v.  Simmone,  12  O.  W. 
R.  776,  17  O.  L.  R.  239, 14  Can.  Crim.  Cas.  5. 

Oonrlotion  —  Commitment  —  Habeae 
corpus — Proceedings  anterior  to  conffidion-^ 
Beoond  offence  —  Admission  of  previous  of- 
fence— Record — Magistrates  minute  —  Vn^ 
certainty — Discharge  of  prisoner — Excessive 
penalty  —  Power  to  amend.} — ^Although  a 
conviction  on  its  face  appears  sufficient  to 
support  the  commitment  of  the  defendant, 
the  Court  will,  on  the  return  of  a  habeas 
corpus,  examine  the  proceedings  anterior  to 
the  conviction  to  see  if  they  warrant  his  de- 
tention, and,  if  they  do  not,  will  order  his 
discharge. — Regina  v.  St.  Clair,  27  A.  R.  806, 
followed. — The  defendant  was  convicted  on 
the  15th  September,  1906,  for  selling  liquor 
without  a  license;  the  conviction  recited  that 
the  defendant  had  been  convicted  on  the  17th 
October,  1907,  of  having  unlawfully  sold 
liquor  without  a  license  ^  and  the  punish- 
ment adjudged  was  imprisonment  for  four 
months  without  hard  labour — the  statutory 
penalty  for  a  second  offence.  The  only  record 
in  the  proceedings  in  respect  to  any  previous 
conviction  was  contained  in  an  indorsement 
upon  the  information,  in  the  handwriting  of 
the  magistrate,  as  lollows:  '*The  defend- 
ant makes  a  statement  that  he  was  convicted 
of  selling  between  4  Oct  and  14  Oct,  1907, 
and  I  find  the  within  charge  a  second  of- 
fence for  selling.  I  commit  the  defendant 
to  the  county  gaol  for  four  months  without 
hard  labour :"— FeW,  that  s.-s.  6  of  s.  101  of 
the  Liquor  License  Act  R.  S.  O.  1897  c. 
245,  requires  that  the  subsequent  offence  and 
the  earlier  oflfence  shall  each  be  an  offence  in 
contravention  of  one  of  the  sections  num- 
bered 49,  50.  51,  52  or  72,  or  an  offence 
against  some  other  section  for  which  no 
penalty  is  provided  except  by  s.  86.  The  ad- 
mission as  recorded  might  mean  that  the  de- 
fendant had  previously  been  convicted  of  an 
offence  against  s.  78  (2)  or  against  s.  124 
(1),  or  of  selling  on  licensed  premises  in  pro- 


hibited hours;  proof  or  the  admission  of 
former  conviction  for  any  of  these  offence 
would  not  warrant  a  later  convictio 
under  s.  72  being  treated  as  a  second  o 
fence  under  8.-S.  6  of  s.  101;  and  this  fsi 
sufficed  to  render  the  admission  of  the  a 
cused  as  recorded  b^  the  magistrate  ao  nnce 
tain  that  it  was  inadequate  to  sustain  h 
conviction  as  for  a  second  offence;  and  1 
should  be  discharged  from  custody  ander  tl 
commitment — 'Semhle,  that  the  Court  had  x 
power  to  amend  the  conviction  by  subetitatii 
the  maximum  penalty  prescribed  by  a.  72  ft 
a  first  offence.  Rem  v.  Simmons,  12  O.  V 
R.  776.  17  O.  L.  R.  289. 

OoiiTiotio]& — Offenee  of  seUing — Oener 
•ale  or  separate  sales.} — ^Mlddleton,  J.,  M 
that  when  a  hotel-man  keeps  open  bar  az 
sella  liquor  to  all  comers,  the  Ovown  mi 
treat  this  selling  as  one  offence  or  may  trei 
each  sale  aa  an  offence.  The  sellinir  is  tl 
offence,  and  may  be  shewn  by  a  numb* 
of  sales  as  well  aa  by  shewing  one  sale.  A. 
Sutherland  (1911),  18  O.  W.  R.  280.  2  < 
W.  N.  695. 

OosTietiom  —  President  of  club  —  Kee 
ing  liquor  for  sole— A.  B.  O.  o.  f ^,  m.  S 
5S — Intra  vires — Penalty.} — Where  intoxic 
ting  liquor  was  kept  by  the  president  of  1 
incorporated  whist  dub  in  the  dab's  roo 
for  intended  consumption  by  the  members 
the  club,  and  was  in  fact  consumed  and  pa 
for  by  them,  although  neither  the  club  n 
any  member  of  it  was  licensed  under  t' 
Liquor  License  Act : — Held,  having  regard 
the  provisions  of  s.  53  of  the  Act,  that  ti 
defendant  should  be  convicted  of  a  viol 
tion  of  8.  50.  The  provisions  of  s.  53  are  t 
tra  vires  of  the  Legislature  of  Ontario.  S« 
tion  8f>,  and  not  s.  72,  provides  the  penalty  a 
plicable  to  such  a  case  as  this.  Reginm 
Lightbume,  21  C.  L.  T.  241. 

Oonrletlon  —  Removal  by  certiorari 
Commitment — Invalidity — Amendment  —  A 
relating  to  justices — Irregularities — Jfaunee 
Sentence — Adjudication — jNfie.] — The  defei 
ant  was  convicted  on  the  3rd  BVbmaj 
1903,  before  a  Judge  designated  under  0. 
of  the  Ontario  Liquor  Act,  1902,  of  an  U 
gal  act  within  the  meaning  of  that  sectic 
and  was  sentenced  to  be  imprisoned  for  o 
year  and  to  pay  a  penalty  of  $400.  On  t 
same  dav  a  warrant  was  issued  by  the  Jud 
committing  the  defendant  to  gaol  in  pun 
ance  of  the  conviction,  and  under  this  wi 
rant  he  was  arrested  and  lodged  in  gaol,  i 
the  30th  Januaiy,  1908,  a  writ  of  certUm 
was  issued  to  the  Judge  and  a  County  Oro^ 
attorney  commanding  them  to  send  to  1 
High  Court  of  Justice  all  summonses.  p< 
ceedings,  etc.,  had  before  the  Judge  a^au 
the  defendant  and  two  others.  This  ti 
served  on  the  Judge  on  the  2nd  Febma 
before  the  date  of  the  conviction  and  bed 
the  issue  of  the  warrant: — Held,  that  i 
proceedings  against  the  defendant  were 
moved  from  the  Court  below  by  the  iai 
and  service  of  the  certiorari,  and  that  J 
subsequent  proceedings  were  void.  By 
Edw.  VIL  c.  12,  s.  15  (O.),  the  pcoTiaif 
of  the  Criminal  Code  respecting  amendnu 
of  proceedings  before  justices  qf  tbe  pai 
are  made  applicable  to  all  cases  of  proaa 
tions  under  Provincial  Acts: — Held,  not 
apply  to  proceedings  under  the  Liqnor  A 
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im.—8€mUe,  that,  in  a  conriction  of  this 
kiid,  it  was  no  objection,  on  habeat  oorpiM, 
that  the  name  of  the  informant  did  not  ap- 
pnr,  nor  that  the  prisoner  was  prosecuted 
■adcr  the  name  of  ''Foster/'  whereas  his 
itme  was  **  Forester."  —  Bemhle^  also,  that 
there  was  a  sofficient  sentence  and  adjudtca- 
tin.  althonirh  the  particular  langnajpe  which 
■igbt  have  been  necessary  in  a  conviction  by 
a  macistzate  was  not  made  use  of  in  the  re- 
eord  of  the  proceedings;  but.  at  all  events, 
Iheie  was  no  reason  why  the  sentence  of  im- 
prisonment should  not  stand  good«  even  if 
the  adjudication  of  the  fine  were  objection- 
able. Rem  V.  F7>9t9r,  23  C.  L.  T.  228,  6  O. 
L.  R.  624.  2  O.  W.  R.  312. 

CoBvlctlMi — Third  ofence  —  Evidence  of 
pnvicmi  eompietion»  —  Improper  reception — 
Mte^nemt  Melton.]~A  conviction  of  the 
defendant  for  a  third  offence  against  the 
Liquor  License  Act,  R.  S.  O.  1897  c.  242S,  was 
fuashed,  on  the  ground  that  the  convicting 
■igistiate  had  improperly  admitted  evidence 
•f  previous  convictions  before  the  deter- 
auaation  of  the  defendant's  guilt  upon  the 
cfaaige  against  him  of  a  third  offence,  con- 
tiary  to  a  101  of  the  Act.  Reffina  v.  Bdgar, 
15  O.  R.  142,  approved.  Dictum  of  Armour, 
CJ.,  in  Reginm  v.  Brown,  16  O.  R.  41.  48, 
teppioved:— £r«ltf,  also,  that  the  jurisdic- 
tion of  the  magistrate  was  gone  when  he  ad- 
■itted  the  improper  evidence  and  his  compe- 
lenee  was  not  restored  by  its  deletion.  Rem 
3^  -Vsrie,  24  C.  L.  T.  222,  7  O.  L.  R.  418,  8 
0.  W.  R.  224. 

OaaavftetlsiH  fmir  ilrst  aad  soeomd  •£- 

fa— OS  Conviction  for  first  offence  gnashed 
sn  eppeml  —  Second  offence  same  as  first 
•fence  after  —  Second  offence  amended  as 
faek — New  convicticn  drawn  up — Form  pen- 
eiip  and  costs— Thirty  daps*  imprisonment 


to  one  n^mth — R.  8,  O.  (1897),  c. 

W,  8,101  (5),  Criminal  Code  ss.  146,  15$. 
—Defendant  was  charged  with  two  offences 
agaJttst  the  Liquor  License  Act.  The  first 
conviction  was  quashed.  The  magistrate 
ABended  the  other  conviction  as  of  a  first  of- 
fenee  and  imposed  $45  fine  and  costs  or  im- 
prisonment for  tliirty  days,  which  he  later 
changed  to  one  month.  Defendant  moved  to 
vnaih  this  later  conviction.  Boyd,  C,  held, 
that  the  application  should  be  dismissed  with 
««».  ft.  V.  Rudolph  (1910),  16  O.  W.  R. 
T23,  1  O.  W.  N.  1067. 


.  --  f«r  ssnoiid  oiFenoe  of  ssU- 

ac  istsad«stla^  U««flnp  wlthovt  liosass 

-Tiufisdiction  of  justices  who  made  first  con- 
HetioB — ^Knowledge  of  first  conviction — Sec- 
tion l(tl  of  Act — Certificate  of  previous  con- 
rietfon.    Ram  y.  WeOman,  12  O.  W.  R.  822. 

Csavlstlom  for  soeomd  oiFeneo  of  sell- 
i^  JMtorionrtmy  Uq^jmmi  without  Uooaso 

-Tiliirisdiction  of  justices  who  made  first  con- 
viccion — ^Knowledge  of  first  conviction — Sec- 
te  101  of  Act — Information  for  first  of- 
■ye,  laid  before  commission  of  second 
•ftaee  Discharge  of  defendant  from  custody 
commitment,  by  order  of  Judge  of  High 
**'  "it  of  Grown  to  appeal  to  Oourt  of 
bens  Corpus  Act — ^Liquor  license 
Act,  a.  12L    RemY,  Reid,  12  O.  W.  R.  819. 


_,  ^  for  valawf vlljr  solliac— 

lislsss  eorpms — JCoftoo  for  diseharga^W ar- 


rant of  commitment — Interlineation — Previ- 
ous conviction — Evidence — Police  magistrate 
—  Costs  of  conveying  to  gaol  —  Amendment 
of  oonviction.  — Defendant  was  convicted  of 
unlawfully  selling  liquor  without  a  license. 
He  attacked  the  conviction  on  the  following 
grounds:  (1)  That  the  warrant  was  void  on 
its  face  as  having  an  unverified  interlinea- 
tion of  a  material  character;  (2)  that 
there  was  no  statement  in  the  conviction  of 
the  capacity  in  which  Wm.  Lawson  acted 
when  the  previous  conviction  was  made;  (3) 
that  the  commitment  did  not  say  that  the 
first  offence  was  an  unlawful  sale;  and  (4) 
that  there  was  an  adjudication  by  the  con- 
victing magistrate  without  authority,  in  di- 
recting that  in  default  of  payment  by  de» 
fendant  of  costs  of  conveying  him  to  gaol,  he 
was  to  be  imprisoned  therefor.  Sutherland, 
J.,  held,  16  O.  W.  R.  181,  that  the  first  three 
objections  were  not  well  founded,  and  as  to 
the  fourth,  the  conviction  should  be  amended 
by  striking  out  the  words  "and  charges  of 
conveying  the  said  Daniel  Graves  to  the  said 
common  gaol.*'  R.  v.  Began,  12  O.  W.  R. 
1047,  17  O.  L.  R.  368,  14  Can.  Or.  Gas.  148, 
followed. — ^Divisional  0>urt  held,  that  the 
previous  conviction  had  not  been  proved,  and 
the  conviction  should  not  stand,  but  Falcon- 
bridge,  O.J.,  and  Riddell,  J.,  dismissed  the 
appeal  from  above  judgment,  holding  that 
a  Divisional  Oourt  has  no  jurisdiction. — Re 
Harper,  23  O.  R.  63,  followed.— iSeo  v. 
Teasdale,  15  O.  W.  R.  397.  20  O.  L.  R.  382, 
not  approved. — ^Britton,  J.,  dissenting,  held, 
that  a  Divisional  Oourt  has  jurisdiction  and 
the  prisoner  ought  to  be  discharged  from  cus- 
tody.—i2os  T.  Teasdale,  15  O.  W.  R.  307,  2D 
O.  L.  R.  382,  approved.— Ae  Harper,  23  O. 
R.  63,  distinguished.  R.  y.  Graves  (1910), 
16  O.  W  R.  372,  21  O.  L.  R.  329,  1  O.  W.  N. 
072. 

CriaalsiAl  Code,  s.  786  —  Discrediting 
witnesses — Irrelevant  Questions*  —  A  motion 
was  made  to  quash  a  conviction  under  Ontario 
Liquor  License  Act,  on  the  ground  that  mag- 
istrate had  ruled  that  a  witness  was  not 
bound  to  answer  if  he  had  been  in  the  hotel 
of  accused  in  the  forenoon  and  in  another 
hotel  in  the  forenoon  and  afternoon  of  the 
day  on  which  the  accused  was  charged  with 
illegally  selling  liquor  between  2  and  6 
o'clock  in  the  afternoon  of  that  day.  Motion 
dismissed.  Rem  v.  Butterfield,  13  O.  W.  R. 
5^.    Appeal  dismissed.    13  O.  W.  R.  616. 

BoliTory  of  iatozioatinc  Uqvor  to 
porson  af tor  notiso  —  Licensed  seller  — 
Service  of  notice  on  barman — Sufficiency — 
Damages— Costs  —  Notice  coming  to  know- 
ledge of  seller.  Middleton  y.  Coffey,  5  O.  W. 
R.  la  836. 

Dostmotiom  of  Uqnors  wader  aiAsls- 
trate's  order  —  Proprietary  medicines  — 
61  V,  c.  SO,  ss,  2  and  6  (O.) — Police  officers 
'-^ral  direction  of  magistrate  —  Bona  fides 
— Reasonable  and  prohahle  cause — Absence  of 
maUce^-^Notice  of  actionr— Costs  of  action— R, 
8.  O.  1897,  c.  88,  s,  22,] — ^The  plaintiffs  wero 
on  the  9th  July,  1906,  convicted  by  a  mag^ 
istrate  of  keeping  intoxicating  liquors  for 
■ale  without  license,  contrary  to  the  Liquor 
License  Act  The  conviction  was  not  form- 
ally drawn  up  and  signed  until  the  26th  Oc- 
tober, 1906,  when  it  was  made  part  of  the  re- 
turn to  a  writ  of  certiorari,    ^uie  conviction 
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as  returned  contained  a  declaration  that  a 
large  quantity  of  liquor  found  on  the  plain- 
tiffs' premises,  including  portions  alleged  by 
the  idaintiffs  to  be  proprietary  medicines, 
should  be  forfeited,  and  an  order  and  direc- 
tion to  the  defendants,  who  were  police  of- 
ficers, to  destroy  the  liquor  and  the  vessels 
containing  it.  This  direction  was  given  or- 
ally at  the  time  of  the  conviction,  and  was 
acted  upon  by  the  defendants  about  three 
weeks  later.  On  the  10th  December,  1906, 
the  order  for  the  destruction  of  the  portions 
of  the  liquor  alleged  to  be  medicines  was 
quashed  by  an  order  of  the  High  Court  of 
Justice.  In  an  action  for  damages  for  the 
destruction  of  those  portions:  —  Held,  (1> 
upon  the  evidence,  that  the  liquors  in  question 
came  within  the  protection  of  ss.  2  and  3  of 
61  V.  c.  30  (O.),  as  proprietary  medicines  or 
medicine  wines. —  (2)  That  in  destroying  the 
liquors  in  question  the  defendants  in  good 
faith  believed  they  had  the  right  to  do  so  in 
their  capacity  aa  iK>lice  officers,  and  it  was 
their  duty  to  obey  the  direction,  though 
merely  oral,  of  the  police  magistrate. — (3) 
That  the  goods  being  in  the  custody  of  the 
law,  and  under  the  jurisdiction  of  the  mag- 
istrate, and  the  destruction  being  a  minlBter- 
ial  act,  there  was  no  necessity,  in  the  ab- 
sence of  statutory  requirement  or  other 
authority,  for  the  direction  to  the  police 
officers  to  be  in  writing. — (4)  That  the  de- 
fendants had  reasonable  and  probable  cause 
to  believe  that  they  had  the  right  to  destroy 
the  liquors  in  question,  and  no  malice  on  their 
part  was  shown. —  (5)  That  the  notice  of 
action  was  sufficient,  as  the  defendants,  ac- 
cording to  their  own  evidence,  understood  the 
nature  of  the  complaint  and  when  and  where 
the  act  complained  of  happened. — (6)  That, 
in  view  of  the  provisions  of  R.  S.  O.  1897  c 
88,  s.  22,  the  successful  defendants  could  not 
be  deprived  of  their  costs  of  the  action,  and 
were  entitled  thereunder  to  costs  as  between 
solicitor  and  client.  ArMcoti  v.  LiUey  (1887), 
14  A.  R.  283.  followed.  Bottock  v.  Ramsey 
Vrhan  District  OounoU,  [1900]  1  Q.  B.  357, 
[1900]  2  Q.  B.  616,  distinguished.  Ing  Kon 
V.  Archihald,  17  O.  L.  R.  484,  12  O.  W.  R. 
592,  997,  14  Can.  Crim.  Cas.  201. 

Diamiasal  of  complaint  by  police 
atasistrate  —  Right  of  appeal  to  County 
Court  Judge.  — ^The  Liquor  License  Act.  R. 

5.  O.  1897  c.  245,  provides  by  b.:118,  8.-s. 

6,  that  **an  appeal  shall  lie  to  the  Judge  of 
the  County  Court  of  the  county  in  which  an 
order  of  dismissal  is  made  .  .  Where  the 
Attorney-General  of  the  province  so  directs, 
in  all  cases  in  which  an  order  has  been  made 
by  a  justice  or  justices  dismissing  an  in- 
formation or  complaint  laid  by  an  inspec- 
tor:"— Held,  that  the  words  "justice  or  jus- 
tices" in  this  sub-section  does  not  indude  a 
police  magistrate.  Re  Rew  v.  Smith,  11  O.  L. 
R.  2T9,  7  O.  W.  R.  40. 

Distress.] — In  a  conviction  under  the 
Ontario  Liquor  License  Act,  after  setting  out 
the  judgment  for  $100  and  costs,  it  provided 
that  these  sums  should  be  paid  forthwith, 
and  if  defendant  had  no  goods  or  chattels  out 
of  which  said  sums  could  be  levied  by  dis- 
tress, imprisonment  was  adjudged.  The  ad- 
dition of  the  words  "if  no  goods  or  chat- 
tels'* is  mere  surplusage,  and  does  not  award 
distress  and  may  be  disregarded.  Reo  v.  Be- 
gan, 12  O.  W.  R.  1029. 


Erideiftoe   of   prcTiova   comletiom.]— 

On  the  trial  of  the  defendant  for  a  second  of- 
fence against  the  Ontario  Liquor  License  Act, 
a  certificate  of  a  previous  conviction  was  put 
in,  in  the  absence  of  the  defendant: — Held, 
not  sufficient  grounds  on  which  to  qaadi  the 
conviction.  Rew  v.  Warilow,  12  O.  W.  R. 
1026. 

Eridemoe  taken  in  sliortkand.] — Vtn- 
dence  taken  in  shorthand  in  a  liquor  li- 
cense prosecution  is  reduced  to  writinir  within 
R.  S.  O.  1897,  c.  245.  s.  99.  Reading  over 
the  evidence  is  merely  directory.  Tlie  con- 
sent of  the  defendant  in  waiving  the  reading 
over  of  evidence  is  effective.  The  magistrate 
received  in  evidence  a  certificate  of  a  previous 
conviction  and  acted  thereon.  The  Court  will 
not  inquire  whether  or  not  he  came  to  a  right 
conclusion.  The  effect  of  Uie  existence  of  a 
local  option  by-law  will  not  deprive  the  mag- 
istrate of  the  power  to  direct  the  imprison- 
ment of  the  defendant  Rew  v.  Leach,  12  0. 
W.  R.  1016.  Rew  v.  Fogarty,  12  O.  W.  B. 
1026.  Rew  V.  Warilotc,  12  O.  W.  R.  789,  17 
O.  L.  R.  284,  14  Can.  Crim.  Cas.  117. 

Eridenee  taken  in  skortkand — Section 
99 — Consent — Waiver  —  Criminal  Code,  ss, 
68St  7ii,  721.  — UiH>n  a  prosecution  for  a 
second  offence  of  selling  intoxicating  liquor 
without  a  license,  contrary  to  the  Liquor 
License  Act,  R.  S.  O.  1897  c.  245.  the  evi- 
dence was  taken  in  shorthand,  with  the  ex- 
press consent  jf  the  accused,  and  was  not 
read  over  to  or  signed  by  the  witnesses,  as  re- 
quired by  s.  99.  The  accused  was  convicted 
and  sentenced  to  imprisonment — ^Upon  tiie 
return  to  a  habeas  corpus: — Held^  following 
the  King  v.  Janneau,  12  Can.  Crim.  Cas.  360, 
that  the  consent  amounted  to  a  legal  waiver 
of  a  requirement  affecting  procedure  only; 
and  the  prisoner  was  not  entitled  to  be  dis- 
charged.-—^emdfo,  that,  apart  from  any  coo- 
sent  on  the  part  of  the  accused,  the  effect  of 
ss.  683,  711,  and  721  of  the  Criminal  Code, 
warranted  the  course  taken.  Rew  v.  Wariiots 
12  O.  W.  R.  789.  17  O.  L.  R.  284. 

Ezecntion  —  Fieri  facias  —  Liquor  U- 
oense — Assignment  of — Consent  by  lessee  to 
re-assign  license.]  —  A  license  under  the 
Liquor  License  Act  cannot  be  seized  by  a  sher- 
iff under  a  writ  of  fieri  facias.  The  piece  of 
paper  upon  which  it  is  printed  and  written 
ceases  to  be  seisable  as  an  ordinary  chattel 
when  it  is  converted  into  such  a  license.  The 
right  to  sell  liquor  at  a  particular  place  under 
such  a  license  is  a  personal  one,  and  is  not 
assignable  by  the  holder  of  it  unless  he  obtain 
the  consents  and  comply  with  the  conditions 
of  s.  37  of  the  Liquor  License  Act.  R.  S.  O.  c. 
245.  A  covenant  in  the  lease  of  an  hotel  bv 
the  lessee,  that  at  the  expiration  of  the  lease 
he  will  assign  to  the  lessor  the  license,  if  any, 
then  held  by  him  is  not  a  covenant  binding 
upon  the  assignee  of  the  term  as  such.  It  is 
a  merely  personal  covenant,  having  nothing  to 
do  with  the  land  or  its  tenure.  Waieh  v. 
Walper,  22  C.  L.  T.  49,  3  O.  L.  R.  158. 

Fnmiflking  liqnor  to  minora — Section 
78—5  JEdw.  VII.  c.  SO,  «.  1 — Convictions— 
Power  of  magistrate  to  amend  informations — 
Laying  nevs  charges  after  SO  days — Sections 
95,  104'  — Upon  the  hearing  of  complaints 
upon  two  informations  for  breach  of  s.  78  of 
the  Liquor  License  Act  as  amended   by  5 
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Bdw.  VU.  c.  90.  s.  1  (0.)>  in  selUng  liquor 
to  minozs  the  justices  amended  by  inserting  in 
the  inlomiatlons  the  necessary  allegation  that 
the  persons  to  whom  the  liqnor  was  sold  were 
*^|Miannt]y  or  to  the  knowledge  of  the  de- 
fewiinti,  under  the  age  of  21  years :" — HM^ 
that  onder  s.  104  of  the  Act  the  justices  had 
power  so  to  amend,  notwithstanding  that  dO 
dtjs  had  elapsed  from  the  date  of  the  com- 
nUon  of  the  oflfence  charged.  —  Qwere, 
whether,  in  Tiew  of  s.  d5  this  would  have 
been  permissible  if  the  amendments  had  sub- 
stitated  other  and  different  offences  for  those 
cfasxged  in  the  informations.  Rew  v.  Ayer, 
17  0.  L.  R.  500,  12  O.  W.  R.  1223.  14  Can. 
Cu.  210. 


HaviBc  liquor  for  sale.]  —  Defendants 
tdmitted  having  cider  for  sale  within  20 
nilcs  of  a  railway  under  construction  but 
elaimed  that  the  cider  was  not  intoxicating: 
—HM,  that  the  convictions  should  be  quashed 
•nd  the  fines  returned  to  the  defendants. 
Reg  y.  P^Ungio  (1909),  14  O.  W.  R.  620,  1 
0.  W.  N.  28. 

Botol-kaopor — Holding  tavern  hut  not 
lAof  Ucen$e — Sals  of  Quantity  more  than  one 
ffusft — Question  as  to  whether  one  eale  or 
two  9aie9^Bvidence--R.  8.  O.  (1897)  e, 
W,  8.  2,  d.  2.] — ^W.  and  P.  purchased  two 
bottles  of  ale,  one  each,  from  the  bartender, 
for  which  they  paid.  Then  they  went  out 
oa  the  verandah  and  came  back  In  a  minute 
«r  two  and  purchased  two  more  bottles  as 
before.— Divisional  Ck>urt.  held,  no  oifence 
mder  tiie  statute,  as  it  was  two  sales  in- 
■tead  of  one.  Conviction  quashed.  R,  v. 
Tfuimor  (1911),  18  O.  W.  B.  474.  2  O.  W. 
N.  S9& 


_  —  Aheence  of  accused — Evi- 

teee  taken  in  ehorthand.] — Motion  to  dis- 
charge priioner  under  a  commitment  pursu- 
sat  to  conviction  for  illegally  selling  liquor 
eoBtrary  to  Ontario  liquor  License  Act. 
The  loDowing  objections  to  the  commitment 
were  held  insufSdent:  (1)  absence  of  defend- 
ant whose  counsel  was  present;  (2)  agree- 
fmt  that  shorthand  notes  should  be  as  bind- 
hig  as  if  evidence  read  over  and  signed  by 
vitneas,  (3)  that  magistrate  had  no  power  to 
decide  that  prisoner  had  no  means  of  paying 
the  %ae^  (4)  that  prisoner  was  held  under 
two  commitments,  (5)  that  the  gaoler  has 
letaned  two  convictions.  Under  s.  105  of 
•aid  Act  conviction  was  amended  by  elim- 
inatlBg  any  reference  to  costs  of  conveying 
prisoner  to  gaol.  Rem  v.  Began,  12  O.  W.  R. 
10«7, 17  O.  li.  R.  306,  14  Can.  Crim.  Cas.  148. 

IHagol  salo  of  iatozioatims  Uqwora — 

Impnmmment  under  aeveral  toarrantB  — 
Ceneeeutive  terme  of  imprieonment — Power 
to  amend  eonvictHone  and  i/oarrante  — 
Sktrthamd  reporter'*  notee — ^Poioer  of  counsel 
to  accept  eatne  ae  flnai^^onviction — Oertior' 
cfi.  — Section  72  of  the  Liquor  License  Act, 
ft.  &  O.  1807  c.  215.  enacts  that,  in  the 
event  of  the  imprisonment  of  any  person 
aader  several  warrants  of  commitment  under 
tterent  convictions  in  pursuance  of  this 
Aet  the  terms  of  imprisonment  under  such 
vanaats  shall  be  consecutive  and  not  con- 
tinent:— HHd,  that  in  such  case,  upon  the 
fine  imposed  on  the  first  conviction  being  paid 
the  imprisonment  commences  under  the  sec- 
aad;  and,  if  the  fine  be  not  paid,  the  second 


term  commences  at  the  end  of  the  first;  and 
in  the  meanwhile  the  prisoner  is  held  under 
both  warrants. — Under  the  power  to  amend 
the  conviction  warrant,  process,  or  proceeding 
given  by  s.  105  of  the  Liquor  License  Act, 
the  Court  has  power  to  amend  by  striking 
out  references  to  the  costs  of  conveying  to 
prison  when  the  same  are  not  properly  indi- 
cated in  the  commitment  or  sufficiently  identi- 
fied by  indorsement. — Heldy  also,  that  on  pro- 
ceedings before  a  magistrate  on  a  charge  of 
selling  liquor  contrary  to  the  Act,  counsel  for 
the  defendant,  in  the  absence  of  the  latter, 
had  authority  to  bind  him  by  an  agreement 
that  the  shorthand  reporter's  notes  should 
have  the  same  force  and  effect  as  if  taken 
down  by  the  magistrate,  and  read  over  to  and 
signed  by  each  witness.  Rew  v.  Deganf  17 
O.  L.  R.  366,  12  O.  W.  R.  1047. 

Keepias  for  sale  witkout  lieenae — 

Amendment  of  information — ^Refusal  of  ad- 
journment—Jurisdiction of  magistrate — Dis- 
cretion of  magistrate — Conviction  on  mere 
suspicion — No  evidence  that  liquor  was  in* 
tended  for  sale — Britton,  J.,  quashed  con- 
viction with  costs  against  magistrate  fixed 
at  $35,  to  be  paid  within  30  days — Protec- 
tion of  magistrate  if  so  paid.  R,  y.  Milkem 
(1911),  18  O.  W.  R.  137.  2  O.  W.  N.  659. 


Ifioenao  duty  ia  town  —  Municipal  hy- 
laic  increasing  to  $2,50(^ — Approval  of  electors 
— Mala  fides — Motives  of  promoters — By-lato 
— Effect  of  —  Prohibition  or  monopoly.]  — 
Under  6  Edw.  VII.  c.  47,  s.  10  (C), 
amending  the  Liquor  License  Act  R.  S.  O. 
1897  c.  246,  the  license  duties  were  in- 
creased, the  duties  imnosed  being,  in  cities  of 
a  population  of  over  100,000.  $1,200  for  a 
tavern  and  $1,000  for  a  shop  license;  in 
cities  of  a  population  of  10.000  only  and 
towns  of  over  5,000  and  not  more  than  10,000, 
$4S0  for  a  tavern  and  shop  license  respec- 
tively. By  s.  11,  the  council  of  any  mun- 
icipality, with  the  approval  of  the  electors, 
could  increase  the  above  amounts;  but  by 
S.-S.  5,  where  in  cities  there  had  been  an  in- 
crease made  by  the  Act,  no  further  increase 
should  be  made. — In  a  town  with  a  population 
of  about  7,000,  the  council,  with  the  electors' 
approval,  passed  a  by-law  increasing  the 
amount  to  be  paid  for  a  tavern  license  to 
$2,500  :—ffe2d,  that  the  validity  of  the  by- 
law was  dependent  on  the  good  faith  of  the 
council  in  passing  it,  and,  it  being  apparent 
that  the  object  was  not  with  regard  to  the 
continuance  of  the  business,  bu€  either  to 
altogether  prohibit  it,  or  to  so  restrict  it  as 
to  create  a  monopoly,  the  by-law  was  bad, 
and  must  be  quashed.  Re  Rowland  and  Town 
of  CoUingwood,  16  O.  L.  R.  272.  11  O.  W. 
R.  804. 

Liqwov  Tiicoiiao  Act  (Ont.)  —  Convic- 
tion —  Keeping  for  sale — Chinese  wines  — 
Bvidence  ample  to  justify  conviction.  R.  y. 
Sam  Lee  Hing  (1910),  1  O.  W.  N.  806. 

Mandamna — Creation  of  village  after  final 
passing  of  local  option  by-law  of  township 
of  which  village  formed  part — Municipal  Act, 
190S,  s.  55 — By-laws  in  force.  — ^A  local  op- 
tion by-law  of  M.  township  was  finally  passed 
on  ^th  January,  to  become  operative  on 
and  after  1st  May  following.  Coldwater  was 
erected  a  village  out  of  said  township  on  29th 
January: — Held,  that  said  by-law  was  "in 


2267 


IHTOXICATnrO  LIQVOEB. 


226S 


force,**  that  is,  had  the  force  of  law  in  said 
township  on  29th  January,  and,  therefore, 
under  s.  55,  continued  in  force  in  Ooldwater 
until  repealed  or  altered  by  Ooldwater  coun- 
cil. Re  Denison  d  Wright,  13  O.  W.  R.  1056, 
19  O.  L.  R.  5. 

Motion  to  qvAsli — Appointment  of  police 
moffistrate— Jurisdiction  before  issue  of  com- 
misMon — Appointment  for  town  in  unorgan- 
ised districts-jurisdiction  of  police  magis- 
trate so  appointed— Jurisdiction  as  ew  of^cio 
justice  of  the  peace — Police  Magistrates  Act, 
R.  8.  O.  1897,  o.  87,  ss.  6,  ««,  50.]— Under 
the  Police  Magistrates  Act,  R.  6.  O.  1807,  c. 
87,  s.  6»  conferring  power  on  the  Lrientenant- 
Qovernor  in  Council  to  appoint  police  ma- 
gistrates, the  effective  act  of  appointment 
is  the  order  in  council,  and  police  magis- 
trates 80  appointed  have  jurisdiction  to  act 
as  such  before  their  commissions  are  issued. 
— Under  s.  6  of  the  said  Act,  by  which  "  the 
Lieutenant-Governor  in  Council  may  at  all 
times,  notwitlistanding  anything  in  this  Act 
contained,  appoint  a  pobce  magistrate  with- 
out salary  for  any  town,"  such  appointment 
may  be  made  for  a  town  made  such  by  pro- 
clamation, with  less  than  5,000  inhabitants, 
in  an  unorganised  district  before  a  council 
has  been  elected  for  it,  notwithstanding  that 
by  8.  3  (2)  no  salaried  police  magistrate 
shall  be  appointed  for  a  town  with  less  than 
5,000  inhabitants  until  a  resolution  of  the 
council  affirming  the  expediency  tliereof  is 
passed  by  a  vote  of  two-thirds  of  the  mem- 
bers of  the  council. — Such  magistrate  has 
jurisdictioa  to  act,  notwithstanding  that  there 
may  be  another  police  magistrate  appointed 
for  the  part  of  the  unorganised  district  in 
which  the  town  to  which  he  has  been  ap- 
pointed is  situate,  and  this  though  he  is  em 
officio  a  justice  of  the  peace,  since  jurisdic- 
tion of  a  justice  of  the  peace  in  such  a  dis- 
trict to  adjudicate  upon  or  otherwise  act, 
until  after  judgment  in  any  case,  is  excluded 
(by  s.  22)  only  if  the  initiatory  proceedings 
have  been  taken  by  or  before  the  police  ma- 
gistrate for  the  district  or  part  of  the  dia- 
tict.— On  motion  to  quash  a  conviction  for 
unlawfully  keeping  liquor  for  purposes  of  sale 
without  a  license  therefor: — Held,  that  the 
magistrate  making  such  conviction,  being  a 
police  magistrate  for  the  town  of  Cobalt, 
correctly  described  himself  as  making  the  con- 
viction as  such  police  magistrate,  although, 
in  making  it,  he  was  acting  in  his  capacity  as 
ew  officio  justice  of  the  peace  for  the  district 
of  Nipissing: — Held,  also,  that  in.  this  case 
the  conviction  must  be  quashed  on  the  ground 
that  no  offence  was  disclosed  upon  the  evi- 
dence; and  Regina  t.  McGregor,  26  O.  R. 
114,  distinguished  in  that  regard.  Rem  v. 
Reedy,  18  O.  L.  R.  1,  13  O.  W.  R.  205,  14 
Can.  Crim.  Cas.  256. 

Motion  to  qnaab — Voting  on  hy-law — 
Persons  not  entitled  voting — Voters*  Lists 
Act,  1907— Finality  of  list»— Scrutiny,]  — 
Section  24  of  the  Voters'  Lists  Act.  7  Edw. 
VI L  c.  4  (O.),  provides  that  "the  certi- 
fied list "  made  under  that  Act  "  shall  upon 
a  scrutiny  under  the  Ontario  Elections  Act," 
meaning  the  Ontario  Controverted  Elections 
Act,  "or  the  Municipal  Act»  be  final  and 
conclusive  evidence  that  all  persons  named 
therein,  and  no  others,  were  qualified  to  vote 
at  any  election  at  which  such  list  was,  or 
was  the  proper  list  to  be  used,"  except  per- 


sons (1)  guilty  of  corrupt  practices  at  the 
elections,  etc.;  (2)  becoming  non-reBident, 
etc;  (3)  persons  disqualified  under  as.  4  to 
7  of  the  Ontario  Elections  Act,  namelj^. 
Judges,  clerks  of  the  peace,  etc.,  prisoners, 
lunatics,  or  persons  in  charitable  institutions  z 
— Held,  that  the  section  applied  to  the  pro- 
ceedings on  a  motion  to  quash  a  local  optioD 
by-law,  so  that  the  list  was  final  and  con- 
clusive as  to  the  right  of  the  persons  named 
in  such  list,  and  not  within  the  exceptions 
mentioned,  to  vote  on  such  by-law.  Tl&« 
legislation  passed  from  time  to  time  relative 
to  motions  to  quash  and  to  scrutinise,  as  alao 
the  cases  on  the  subject,  referred  to  and  con- 
sidered. In  re  McQrath  and  Town  of  Lhnr- 
ham,  17  O.  L.  R.  514,  12  O.  W.  R.  149,  1091- 

Motion  to  4«asb  oon^letiiia  ±mm 
■•eoad  offemoo — Liquor  License  Ad  mnd 
Criminal  Code — Grounds  insuffMmit  evidBmot 
—  Power  of  magistrate.} — ^Boyd,  C,  JboM, 
that  wheie  affidavits  explain  that  no  eridenet 
was  returned  because  none  was  taken  aiiid  it 
is  shewn  that  the  defendant  was  oanvicted 
upon  his  admissions  of  guilt  as  to  botii 
charges  in  open  Court,  and  in  the  presence  ol 
the  magistrate,  the  magistrate  can  lawfoUj 
convict  Rem  T.  Dagenais  (1911),  19  O.  W. 
R.  262,  2  O.  W.  N.  1091. 


Miuaielpal  by-law  —  Part 
— Sale  in  shops  —  Discrimination  —  Motion 
to  quash— Costs.] — ^A  municipal  council,  un- 
der the  powers  conferred  by  s.  141.  b.-«.  X, 
of  the  Liquor  License  Act,  R.  S.  O.  1897.  e 
145,  may  pass  a  by-law  prohibiting  the  sale 
of  liquors  (except  b^  wholesale)  in  shops, 
without  at  the  same  time  prohibiting  the  sale 
in  taverns.  Re  Frawley  and  Town  of  OrilUa, 
9  O.  W.  R.  3fi5,  14  O.  U  R.  99. 

Mnnielpal  oorporattoms  —  By4a«o   to 

reduce  number  of  licenses — Construction  oj 
statutes  and  by-laws — Unauthorised  Umitn- 
tion  —  Ultra  vires  —  Meaning  of  '*  year.**  — 
By  8.-8.  1  of  s.  20  of  the  L4qnor  license  Act, 
R.  S.  O.  1897,  c.  245.  the  council  of  every 
city  is  authorised  by  by-law  passed  before  the 
1st  of  March  in  any  year  to  limit  the  num- 
ber of  tavern  licenses  to  be  issued  therein 
for  the  then  ensuing  license  year,  beginning 
on  the  Ist  May,  or  for  any  future  license 
year  until  such  by-law  is  altered  or  repealed, 
provided  such  number  is  within  the  limit  im- 
posed by  the  Act.  Under  the  authority  of 
this  sub-section,  the  municipal  council  of  the 
city  of  Toronto,  on  the  22nd  February,  1904, 
passed  a  by-law,  the  second  section  of  ^vhlcfa 
provided  that  **  the  number  of  tavern  llcensefl 
to  be  issued  shall  not  exceed  the  number  of 
150  in  any  one  year."  On  the  2f7th  January, 
1908.  the  council  passed  a  by-law,  intitaled 
**A  by-law  to  reduce  the  number  of  tavern 
licenses  to  110,'*  the  effect  of  which  was  to 
amend  the  second  section  of  the  first  by-law, 
so  that  it  would  read :  '*  The  number  of  tav- 
ern licenses  to  be  issued  shall  not  exceed  the 
number  of  110  in  any  one  year."  The  nnm- 
ber  of  licenses  issued  by  the  license  oonunis- 
sioners  for  the  license  year  commenians  oa 
the  1st  May,  1907,  was  144^  but  under  ■. 
8,  S.-S.  3,  of  the  Act,  they  had  authority,  if 
special  grounds  were  shewn,  to  issue  the  six 
unissued  licenses  at  any  time  before  the  1st 
May,  1908:— ffsM,  Riddell,  Jl,  dissenting; 
that  the  council  by  the  by-law  of  the  27th 
January,    1908,   had,    in   effect,   assumed    to 


nrroxiCATnro  uquoes. 


8270 


limit  the  number  of  licenses  which  the  license 
commisBicmers  had  aatbority  to  issoe  for 
tlie  license  year  beginning  on  the  Ist  May, 
1907,  and  that  the  by-law  was  therefore 
■ttrs  vitrei,  and  should  be  quashed.  In  re 
Hei9er4  end  City  of  Toronto,  16  O.  L.  R. 
600,  11  O.  W.  R.  684.  10%  12  O.  W.  R.  50. 

OffcBM  aniast  s.  IIS — ^Amendments 
by  7  Edw.  VIL.  c.  46,  s.  5,  and  8  Bdw.  VII., 
c  54,  «.  6— Construction — ^Liability  of  owner 
or  person  having  control  of  unlicensed  prem- 
ises for  illei^  keeping  or  selling  by  occu- 
psat    Bern  T.  Bradlev,  13  O.  W.  R.  69. 

Order  of  ^Aglstiwie  direetinc  de- 
stuMtimt  of  liquors  —  Order  of  High 
Goort  quashing — Right  of  informant  to  ap- 
peia  to  Court  of  Appeal  under  s.  121 — Order 
qnsiliittg,  right  on  merits — Refusal  of  High 
Court  to  protect  informant  from  action — 
Discretion — Appeal.  Res  v.  Ing  Kon,  10  O. 
W.  B.  544,  14  Can.  Crim.  Cas.  19T. 

PenBittlac    iatoxieAtlBi;   liquors   to 


—House  of   public   entertainment — Ijodging 
hoQM.    Rem  ▼.  CreUlU,  3  O.  W.  R.  176. 


FsnoittlBc  UqiMW  to  be  eoaawned  on 
wHoswsod  profliUas  —  '*  Ovmer  "  not  he- 
m§  "^  oceumnt  *'.  not  liahle— Section  50  of 
ehove  Act  —  "* Permit**  —  Mens  rea.]  — 
GooTiction  of  defendant  for  unlawfully  per- 
mitting liquor  to  be  sold  on  unlicensed  prem- 
ises quashed.  The  defendant,  the  owner  of 
tbe  premises,  had  before  the  act  complained 
of,  leased  the  premises  to  his  son  with  whom 
he  boarded: — Held,  he  was  not  the  '*occu- 
ptnt"  of  the  premises.  One  J.  found  a  hot- 
4e  of  whiskey  in  a  manger  in  hotel  prem- 
isesy  diank  some  and  gave  to  others  while 
two  stablemen  were  in  the  stable:  —  Heid, 
diat  defendant  did  not  "permit  the  drink- 
ing.**   Res  V.  Iriek,  13  O.  W.  R.  769. 


FlasiBK  4IBO  Addietod  to  oxoesaiTe 
em  T»dla»  list — Inapector  acted  at  requeet 
ef  Vrotker-in-law — Brotker-in'law  not  com- 
petent to  make  requeet  under  6  Edio.  VIL, 
c:  47,  «.  SS — Action  for  damagee  for  heing 
9teeei  on  Uet  bu  inepector^—Act  of  puhUo 
efieer.] — ^Plaintiff,  a  grocer,  brought  action 
to  recorer  $2,000,  damages  against  def^idant 
fiemse  inspector,  for  placing  him  on  the  In- 
dian list,  at  request  of  plaintiflfs  brother-in- 
law,  and  notifying  the  hotelkeepers  of  the 
cooBty  not  to  supply  him  with  liquor : — Held, 
that  the  statute  does  not  designiate  "a  bro- 
Cker-in-law  **  as  one  of  the  persons  who  are 
eosipetent  to  give  the  notice  authorised  by 
6  Edw.  VIL,  c.  47,  s.  33,  but  it  is  limited 
to  "  tbe  parent,  brother  or  sister  of  the  hus- 
band or  wife  of  the  person  addicted  to  the 
cxoessiTe  use  of  liquor ;  that  it  was  a  serious 
■Atter  to  stigmatise  a  man  in  business  as 
one  addicted  to  the  use  of  liquor  in  excess — 
to  put  this  in  writing  and  publish  it  among 
tlie  houses  of  entertainment  as  the  deliberate 
act  of  a  public  officer.  Judgment  given  plain- 
tiff for  f  100  damages,  with  costs  of  'action. 
Piggett  r.  French  (1910).  15  O.  W.  R.  862, 
21  0.  L.  R.  87. 


of  lioei 

R'Moleiion   prohibiting  gamee   of  chance  in 
Uctnee^  vremieee  —  ** Euchre** — Knowledge 


of  Uceneee — Conviction — Form  —  Dietreee — 
ImpriaonmenP—^oitM.]  —  A  board  of  license 
commissioners,  under  the  authority  of  the 
Liquor  License  Act,  R.  S.  O.  1897*  c.  245, 
8.  4,  S.-S.  4,  passed  a  resolution  "  that  no 
gambling  or  any  game  df  chance  whateyer 
for  gain  or  amusement  or  for  any  other  pur- 
pose whatever  shall  be  played  about  any 
licensed  tavern  or  other  house  of  public  en- 
tertainment .  .  .  or  on  the  premises:*' — 
Held,  McMahon,  J.,  dissenting,  that  the 
powers  of  the  commissioners  under  s.  4  were 
not  restricted  by  s.  81,  and  that  the  resolu- 
tion was  within  their  power.  Four  persons 
played  "  euchre  "  for  amusement  in  a  room 
behind  the  bar  of  the  defendant's  hotel,  the 
cards  used  being  the  property  of  one  of  the 
players,  a  boarder  in  the  hotel: — Held,  that 
**  euchre  "  is  a  game  of  chance,  and  that  the 
defendant  was  properly  convicted  of  an  in- 
fraction of  the  resolution  by  reason  of  the 
game  having  been  played  in  his  premises, 
though  without  his  knowledge: — Held,  also, 
that  s.  100  of  the  Act  should  be  read  into 
the  resolution  providing  for  the  recovery  of 
the  fine  imposed  upon  a  conviction,  and  that 
the  direction  of  the  conviction  for  recovery  by 
distress  and  in  default  of  distress  imprison- 
ment was  authorised : — Held,  also,  that  where 
the  license  inspector  attends  Court  as  pro- 
secutor he  is  to  be  allowed  certain  expenses 
by  way  of  costs,  as  provided  in  s.  117.  and 
there  was  nothing  wrong  in  the  amount 
($4.20)  allowed  for  costs  In  this  case.  If  it 
were  wrong,  it  was  severable,  and  could  not 
affect  the  conviction.  Res  v.  Laird,  23  C. 
L.  T.  281,  6  O.  L.  R.  180.  2  O.  W.  R.  667. 

Prior  ooavlotioa  —  Proof  of.] — Under 
S.-SS.  1  and  2  of  s.  101  of  the  Liquor  License 
Act,  R.  S.  O.  c.  245,  it  is  not  necessary  that 
the  proof  of  the  prior  conviction  should  be 
by  the  production  of  the  formal  conviction 
or  by  a  certificate  thereof,  other  satisfactory 
evidence  being  by  the  statute  declared  to  be 
sufilcient.  Where,  therefore,  on  a  trial  before 
a  magistrate — being  the  same  magistrate  by 
whom  the  defendant  had  been  previously  con- 
victed of  a  like  offence — the  information  al- 
leging such  prior  conviction,  all  that  ap- 
peared with  regard  to  it  was  the  evidence  of 
the  license  inspector,  who  proved  that  the 
defendant  was  the  person  previously  con- 
victed:— Held,  that  it  must  be  assumed  that 
the  magistrate  satisfied  himself  as  to  the 
prior  conviction,  the  inspector's  evidence  only 
being  necessary  to  prove  the  identity  of  the 
defendsnt.  Regina  v.  McQarry,  20  O.  L.  T. 
170,  31  O.  R.  486. 

Proovrias   perooaatioa   of  Totor  — 

Ontario  Election  Act,  1902,  m.  167,  168-^ 
Procuring  person  to  vote  knowing  that  he 
hoe  no  right,] — ^The  defendant  was  convicted 
of  having  unlawfully  induced  and  procured 
another  person  to  vote  at  a  certain  polling 

Elace  on  a  certain  day,  upon  the  question  of 
ringing  into  force  tbe  (>ntario  Liquor  Act, 
1902,  well  knowing  that  such  other  person 
had  no  right  to  vote  at  the  said  time  and 
place  upon  the  said  question : — Held,  that  the 
conviction  was  justified  under  s.  168  of  the 
Ontario  Election  Act.  R.  S.  O.  1897.  c.  9 
(made  applicable  by  s.  91  of  the  Liquor  Act), 
although  the  evidence  shewed  that  the  defend- 
ant's offence  consisted  in  inducing  one  R., 
who  was  himself  a  voter,  but  had  no  vote  at 
the  polling  place  mentioned,  to  personate  a 
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▼oter  at  sach  polling  place.  Section  167  (1) 
makes  the  counselling  or  procuring  of  person- 
ation a  corrupt  practice,  but  does  not  provide 
a  punishment ;  and  s.  168  is  in  terms  wide 
enough  to  cover  the  offence.  Rew  v.  Coulter, 
23  C.  L.  T.  280,  6  O.  L.  R.  114,  2  O.  W.  R. 
523. 

Redttottoa — Bp'ta tp  limiting  licensei  to 
one  —  Monopoly  —  Bylaw  quaihed.] — Al- 
though passed  in  good  faith,  a  by-law  limit- 
ing the  number  of  licenses  to  be  granted  in 
a  municipality  was  set  aside  on  the  ground 
that  such  limitation  was  in  effect  to  create 
a  monopoly.  Re  McCracken  d  Sherborne 
(1910),  16  O.  W.  R.  733,  1  O.  W.  N.  1091. 


Refereadum — Voting — Corrupt  practicee 
— Place  of  trial  —  Jury  —  Conviction  — 
Sentence  —  Imprisonment  —  Penalty — Costs 
— Form  of  conviction — Habeas  corpus — War- 
rant of  commitment.]  —  The  provisions  of 
S.-SS.  (2)  and  (3)  of  s.  91  of  the  Ontario 
Liquor  Act,  1902,  are  amplifications  of  the 
provisions  of  the  Ontario  Election  Act  which 
are  incorporated  in  the  Liquor  Act;  and  the 
Judge  (appointed  under  s.  91  (4))  in  this 
case  did  not  exceed  his  powers  in  sentenc- 
ing the  accused,  whom  he  found  guilty  of 
personation,  to  one  year's  imprisonment  in 
addition  to  the  payment  of  a  penalty  of  $400 
and  costs.  The  jurisdiction  is  to  try  at  any 
place  in  Ontario,  and,  it  appearing  in  the 
order  of  conviction  that  the  trial  was  held 
under  the  Act,  and  that  the  offence  was  com- 
mitted at  the  city  of  Toronto,  and  the  prison- 
er being  sentenced"  to  be  imprisoned  in  the 
common  gaol  of  the  county  of  York,  at  the 
city  of  Toronto,  the  order  shewed  jurisdic- 
tion, although  it  did  not  specify  that  place 
of  trial.  It  was  immaterial  that  the  order 
of  conviction  was  intituled  in  the  Iligh  Court 
of  Justice,  and  that  it  did  not  shew  the  in- 
former's name,  the  (^unty  Oown  Attorney 
of  the  county  of  York  being  shewn  to  be  the 
prosecutor.  Nor  was  it  material  that  the 
date  of  the  offence  was  not  shewn,  the  time 
for  conviction  not  being  limited  by  statute. 
The  prisoner  was  in  custody  under  an  order 
for  his  imprisonment  for  one  year.  In  addi- 
tion to  this  he  was  ordered  to  pay  a  penalty 
of  $400  and  costs  within  thirty  days,  and  in 
default  to  imprisonment  for  three  months  un- 
less sooner  paid : — Held,  that  upon  habeas 
corpus  proceedings  within  the  year,  the  ob- 
jections that  the  costs  were  not  ascertained 
or  stated  in  the  order,  and  that  the  warrant 
of  commitment  erroneously  stated  that  the 
time  for  payment  of  the  penalty  and  costs 
had  expired,  could  not  be  considered,  but  the 
right  should  be  reserved  to  the  prisoner  to 
apply  again  for  his  discharge  at  the  expira- 
tion of  the  year.  The  amount  of  the  costs 
should  have  been  fixed  by  the  Judge  and 
inserted  in  the  order,  instead  of  being  left 
to  be  ascertained  by  a  taxing  oflScer.  Rew  v. 
Carlisle.  23  C.  L.  T.  321.  6  O.  L.  R.  718,  2 
O.  W.  R.  905. 

Sale  hj  brewer  to  person  not  licensed 
to  seU.]  —  On  appeal,  conviction  of  police 
magistrate  was  restored,  where  defendants' 
agent  in  selling  liquor  had  simply  been  told  it 
was  ordered  tor  campers.  This  was  not  a 
reason  to  the  agent  that  the  purchaser  did 
not  intend  to  resell.  Rex  v.  Calcutt,  12  O. 
W.  R.  1045. 


Sale  Ia  prokiMted  lievra — Conviction 
for  second  offences  —  Ackmnoledgment  of 
guilt — Payment  of  fines  as  for  first  offences 
— Informations  amended  so  as  to  charge  sec- 
ond offences — 2  Edw,  VII,,  c.  12,  «.  i|.]— 
Motion  by  defendant  to  quash  two  convic- 
tions for  selling  liquor  during  prohibited 
hours,  same  being  second  offences*  dismissed. 
The  informations  charged  first  offences,  bot 
were  amended  to  chai]ge  second  offences.  The 
defendant  pleaded  guilty  and  was  fined  $100 
and  costs,  and  on  default  3  months'  imprison- 
ment. Before  the  adjudication  the  defendant 
had  appeared  before  the  magistrate  and  ad- 
mitted his  guilt.  Rex  v.  Renaud,  13  O.  W. 
R.  1090. 

Sale  of  intezleatiBC  liquor  hj  lirewer 

— Person  not  licensed  to  seU — Re-saie — Rea- 
son to  believe  not  purchased  for  re-^ale — Bvi^ 
dence — Conviction,] — A  purchaser  who  was 
not  himself  licensed  to  sell  intoxicating 
liquors  went  to  a  brewery  and  ordered  five 
dosen  pints.  He  said  he  was  *'  ordering  it 
for  the  camper^?."  The  vendors  did  not  ask 
who  the  campers  were,  or  what  he  meant  by 
that  phrase: — Held,  tnat  there  was  nothing 
in  the  reply  to  give  the  vendors  reason  to 
believe  that  the  purchaser  did  not  buy  to 
re-sell  within  the  meaning  of  8.-S.  2  of  a.  64 
of  the  Liquor  License  Act.  R.  S.  O.  1897.  c 
245,  and  that,  therefore,  the  vendor  was 
rightly  convicted  under  that  section.  Rem  v. 
Calcutt  Bretoing  Co.,  17  O.  L.  R-  363.  12 
O.  W.  R.  1045. 

Sale  of  liquor  darias  prolLibited 
hoim — Conviction  of  two  persons  for  same 
offence — Requisition  for  medical  purposes  — 
Exception  not  negatived  by  information  — 
Burden  of  proof  —  Power  of  Court  to 
amend,] — ^B.,  a  hotel-keeper,  and  O.,  his  bar- 
tender, were  convicted  by  a  magistrate  upon 
informations  charging  them  with  the  illegal 
sale  of  liquor  during  prohibited  hours,  both 
informations,  however,  referring  to  the  same 
sale.  Both  convictions  were  quashed  by  the 
District  Court  Judge  as  being  in  contraven- 
tion of  the  Liquor  License  Act.  s.  112,  8.-S. 
2,  which  provides  that  in  such  a  case  both 
the  accused  parties  shall  not  be  convicted  of 
the  same  offence.  On  appeal  to  a  Divisional 
Court:  —  Held,  that  as  to  O.  the  Judge's 
order  was  right  on  the  ground  taken  by  him, 
but  as  to  B.,  who  was  convicted  before  O. 
was  tried,  the  subsequent  conviction  of  O. 
could  not  affect  the  validity  of  the  conviction 
against  B. — 2.  As.  however,  the  information 
did  not  negative  the  exception  in  s.  54  of  the 
Act  protecting  sales  to  vendees  holding  re- 
quisitions for  the  purchase  of  liquor  for  medi- 
cinal purposes,  the  prosecutor  was  bound  to 
adduce  evidence  that  the  sale  was  not  within 
that  exception,  and,  as  there  was  no  evi- 
dence before  the  magistrate  on  tiiat  point, 
the  order  quashing  B.'s  conviction  must  be 
upheld. — 3.  Although  the  magistrate  might 
have  amended  the  information  at  the  trial, 
subject  to  s.  104  of  the  Act,  by  adding  a 
clause  negativing  the  exception,  no  such 
amendment  could  now  be  made. — Regina  y. 
White,  21  C.  P.  354.  followed.  Rex  v.  Boom- 
er, 10  O.  W.  R.  978»  15  O.  L.  R.  3aL 


Sale  of  liqaor  near  pablie 

Police  magistrate  —  Justices  of  the  peace  — 
Jurisdiction  —  Conviction  —  Form  of  —  Ir- 
regularity —  Costs  —  Evidence  —  Reduo- 
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titm  to  writing  —  Signing  by  wi^nesie*.]  — 
In  areas  wherein  R.   S.  O.  1807,  a  39,  an 
Act  respecting  the  sale  of  intoxicating  liquors 
near  imblic  works,  is  in  force,  a  person  who 
iells   liqnor    without    license    may    be    pro- 
ceeded   against    either    under    that    Act    or 
under  the  general   Liquor   License   Act,   R. 
8.  O.  ISer.  c  245.     It  is  optional  to  pro- 
ceed under  either  one  Act  or  the  other,  with 
tliis  proviso,  that  the  offender  shall  not  be 
poniabed  twice  for  the  same  illegal  sale. — Tlie 
fict  that  a  man  is  a  police  magistrate  does 
not  d^bar  him  from  calling  in  another  jus- 
tice of  the  peace  to  sit  with  him«  and  there 
is  nothing  to  oust  the  general  jurisdiction  of 
jostices  in  the  fact  that  a  stipendiary  magis- 
trate has  been  appointed  for  the  district. — 
The  omission  to  ascertain  the  costs  and  in- 
sert the  amount  in  a   conviction  under  the 
liqnor  License  Act,  R.  S.  O.  1897.  c  245, 
s.  49,  is  only  an  irregularity  and  not  a  fatal 
defect,  and  may   be  afterwards  rectified  by 
the  aame  justices  if  it  is  sought  to  enforce 
payment  of  the  costs. — SemhhB,   that  under 
the  proper  construction  of  s.  49,  of  the  Liquor 
licttse  Act,  it  is  not  necessary  to  negative 
the  excepted  cases  in  a  conyiction  under  that 
MKiiatL-Sembie,  that  reducing  the  evidence 
of  witnesses   to    writing   and   tendering  the 
nme  to  them  to  be  signed  by  them^  though 
details  which  it   is  better  not  to  disregard, 
aie  not  essential  to  the  validity  of  a  convic- 
tioB  under  the  Liquor  License  Act.     Rew  v. 
/nwa.  Rem  v.  Pettit,  16  O.  L.  R.  464,  11  O. 
W.  R.  T28,  730. 

Sale    of    Uquor    without    lieonso  — 

CoDvietioa  —  Fine  —  Distress  —  Imprison- 
iDent    Rem  T.  Degon,  12  O.  W.  R.  1029. 


tolo    of    U^vor    without    lioei 

GDOTietion  for  second  offence — Evidence  of 
previous  conviction — Ortificate  put  in,  in 
abiaice  of  accused  —  Adjourned  hearing  — 
Failore  of  accused  to  appear — Impossibility 
of  aiUng  accused  whether  he  had  been  pre- 
Tiooaly  oonyicted  —  Information  for  third 
ofcnce  —  Variance  —  Absence  of  prejudice. 
Bern  y.  Wmrikho,  12  O.  W.  R.  1026. 

Solo    of    Uqvor    without    license  — 

Conviction  for  second  offence  —  Evidence 
taken  in  shorthand  and  not  read  over  to  wit- 
MSMs  and  signed— Ckinsent  of  counsel— R. 
8.  O.  1897.  c  246.  s.  99—7  Edw.  VII.  c. 
2.  s.  7  (2),  d.  14— Criminal  Code— Proof 
of  previous  conyiction  —  Certificate  of  magis- 
trate —  Identity  of  defendant  with  person 
previously  convicted — ^Proof  of— Questions  for 
■Higistrate  —  Review  upon  certiorari — Court 
of  last  resort  —  Authority  of  previous  deci- 
aons  —  Independent  judgment  —  Offence 
counitted  in  place  where  local  option  by-law 
a  force— R.  S.  O.  1897,  c.  14a—"  Penalties  *' 
ia  force  Question  whether  punishment  by 
iBpn«»ment  included.  Rem  t.  Leach,  12 
0.  W.  R.  1016. 


Sale  of  without  liooaeo  —  Previous 
fieekiloa,]— ConvictioD  for  illegally  selling 
|i«aor  quadied,  defendant  haying  been  asked 
if  he  had  been  previously  convicted  before 
ke  was  found  guilty  of  the  second  offence. 
Mem  y.  Vmmzpi,  13  O.  W.  R.  486. 

Sale  ta  aUmar — Magi»trat&$  conviction — 
.V«  evidence  thai  mUnor  teae  apparently  un- 
^  age-^omvietion  quashed,]  —  Magistrate 
convicted  defendant  of  haying  giyen,  sold  or 


supplied  liquor  to  one  C.  B.  C,  who  was  ap- 
parently or  to  the  knowledge  of  the  defend- 
ant, under  21  years  of  age,  but  the  Co.  ObJ. 
of  Oxford  Co.  quashed  the  conviction. — Divi- 
sional Court  affirmed  the  Co.  C.J.  on  the 
ground  that  there  was  no  evidence  that  the 
so-called  minor  was  under  the  age  of  21  years, 
or  that  the  accused  knew  that  he  was  under 
21,  and  none  that  he  was  apparently  under 
21  years  of  age. — Oilbert  v.  Brown,  15  O. 
W.  R.  673,  at  p.  679.  approved.  R,  v.  Far- 
reU  (1910),  16  O.  W.  R  630.  21  O.  L.  R. 
640,  1  O.  W.  N.  1045. 

Sale  without  lioeaae — Second  offence 
— Jurisdiction  of  magistrate  to  convict  in  ab- 
sence of  defendant — Criminal  Code,  ss,  718, 
721;  10  Edw,  VII.  (Ont.),  c.  S7,  «.  Jh^n- 
tario  Liquor  License  Act,  s,  101.]— Court  of 
Appeal  held,  that  a  magistrate  has  jurisdic- 
tion to  convict  defendant  of  a  second  offence 
of  selling  liquor  without  a  license  without 
bringing  him  before  the  magistrate  so  that 
the  course  pointed  out  in  s.  101  of  the  Liquor 
License  Act  may  be  strictly  followed.  — 
Judgment  of  Middleton.  J.,  16  O.  W.  R.  908, 
2  O.  W.  N.  6,  reversed.  R.  v.  Coote  (1910), 
17  O  W.  R.  470,  2  O.  W.  N.  229,  O.  L. 

R.         .  , 

Sale  without  Ueeaso  —  Trial  —  Evi- 
dence taken  in  shorthand  —  Conviction  — 
Validity  —  Prior  conviction  —  Identity  — 
Evidence  —  Absence  of  accused  —  Necessity 
for  evidence  being  read  to  and  signed  by  wit- 
nesses —  ^* Penalty"  —  Punishment  by  im- 
prisonment —  Interpretation  Act  —  Crim- 
inal Code,  ss.  68S-711 — Liquor  License  Ad, 
R.  S.  0. 1897,  c.  245,  ss.  99,  1^3.]— On  a  trial 
before  a  magistrate  for  selling  liquor  with- 
out a  license  contrary  to  the  Liquor  License 
Act,  the  evidence  with,  and  semble,  without, 
the  consent  of  the  accused,  may  be  taken 
down  in  shorthand,  and  it  is  not  necessary 
that  it  should  be  read  over  to  and  signed  by 
the  accused. — In  proof  of  the  conviction  of 
a  prior  offence  by  the  person  accused,  iden- 
tity of  name  in  the  certificate  of  conviction 
is  some  evidence  of  the  identity  of  the  per- 
son, and  it  is  then  a  question  of  the  weight 
of  evidence  for  the  determination  of  the  ma- 
gistrate.— ^The  existence  of  a  local  option  by- 
law in  a  locality  has  not  the  effect,  under  s. 
198  of  the  Liquor  license  Act.  of  depriving 
the  magistrate  of  the  power  to  direct  the 
imprisonment  of  the  accused,  the  word 
"  penalty,"  used  in  the  Act,  including  im- 
prisonment.— ^When  the  accused  is  present  at 
the  trial  and  has  due  notice  of  the  adjourn- 
ment of  it  to  another  time,  the  fact  of  his 
absenting  himself  at  that  time,  whether  rep- 
resented by  counsel  or  not,  does  not  deprive 
the  magistrate  of  authority  to  hear  evidence 
and  convict  him  of  a  second  offence. — ^The 
Court,  by  virtue  of  the  powers  conferred  by 
s.  119  of  the  Ontario  Judicature  Act,  R.  S. 
O.  1897,  c  51,  has  jurisdiction  to  award  costs 
against  the  applicant  for  discharge  upon 
habeas  corpus  when  the  conviction  is  for  a 
penalty  imposed  by  or  for  an  offence  created 
by  provincial  legislation,  such  jurisdiction  be- 
ing in  no  way  interfered  with  by  s.  191.  Rem 
V.  Leach,  Rem  v.  Fogarty,  Rem  v.  Warilow, 
17  O.  L.  R.  643.  12  O.  W.  R.  1016,  1026. 

Soeand  offeaeee — Alleged  convictions  for 
first  offences  on  same  informations — Failure 
of  evidence  to  establish — Unauthorised  dis- 
tress —  Emcessive  imprisonment  —  Summary 
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Conviction*  Act,  «.  7,  s.s.  2 — CerHorairi  taken 
atcay— i^ttmdiotton  of  justice  of  tKe  p«ace.] 
— Upon  an  application  by  the  defendant  to 
quash  two  convictions  made  by  a  juftice  of 
tile  peace  for  offences  against  the  Liquor  li- 
cense Act,  the  defendant  stated  that,  having 
been  summoned  to  appear  before  the  justice 
at  one  p.m.  on  a  certain  day  to  answer  two 
charges  of  selling  liquor  during  prohibited 
hours,  the  offences  charged  not  being  alleged 
to  be  second  offences,  he  went  to  the  justice 
in  the  forenoon  of  the  day  for  which  he  was 
summoned,  acknowledged  his  guilt,  was  found 
guilty  and  fined,  and  paid  his  fines,  and  sub- 
sequently on  the  same  day,  the  informations 
havinff  been  in  the  meantime  amended  by 
charging  the  offences  as  second  offences,  he 
was  again  convicted  and  fined  for  the  same 
offences: — Ueld^  that  the  principal  objection, 
viz.,  that  the  alleged  first  convictions  were 
bad  because  the  penalties  imposed  exceeded 
those  authorised  for  first  offences,  and  that 
the  alleged  second  convictions  were  bad  be- 
cause of  the  existence  of  the  alleged  first  con- 
victions, failed  on  the  evidence,  there  hav- 
ing been  in  fact  no  convictions  at  the  earlier 
hour,  and  therefore  no  payment  of  fines,  but 
at  most  a  deposit  with  the  justice  of  the 
amount  of  the  fines  and  costs  which  would 
be  imposed  when  the  complaints  should  be 
formally  heard. — ^The  other  objections  related 
to  the  provision  as  to  the  recovery  of  pen- 
alties by  distress,  which  was  found  in  the 
convictions,  but  not  in  the  minute  of 
adjudication,  and  the  term  of  imprisonment 
imposed  in  default  of  payment  of  the  fines 
and  costs,  the  former  being,  it  was  urged, 
wholly  unauthorised,  and  the  latter  in  excess 
of  what  is  authorised  by  the  Act: — Held^ 
that  assuming  both  to  be  valid  objections, 
not  to  be  got  rid  of  by  amendment  in  the 
present  proceedings,  they  did  not  entitle  the 
applicant  to  invoke  the  aid  of  the  Court  to 
quash  the  convictions,  because  by  the  provi- 
sions of  s-.s.  2  of  s.  7  of  the  Ontario  Sum- 
mary Convictions  Act,  as  enacted  by  2  Edw. 
VII.,  c.  12,  s.  14  (amended  by  4  Edw.  VII., 
c.  10,  8.  23),  the  right  to  certiorari  is  taken 
away,  and  therefore  the  right  to  apply  un- 
der the  new  procedure  to  quash  the  convic- 
tions, except  in  cases  where  there  is  no  ade- 
quate remedy  by  appeal;  and  the  objections 
were  not  such  as  affected  the  jurisdiction  of 
the  justice  in  such  a  way  as  to  make  the  pro- 
visions of  the  sub-section  inapplicable.  Rem 
V.  Cook,  18  O.  Jj,  R.  415.  12  O.  W.  R.  829, 
followed.  Rem  v.  Renaud,  18  O.  L.  R.  420, 
13  O.  W.  R.  1090. 

8e«M>md  offeaee  —  Juritdiciian  of  jue- 
ticea  —  Knowledge  —  Section  101  —  Cer- 
Ufioate  of  flret  oonvictian.] — ^The  defendant 
was  convicted  of  a  second  offence  against  the 
Liquor  License  Act  by  the  same  justices  who 
had  made  the  former  conviction,  as  in  the 
next  case.  Rex  v.  Reid,  17  O.  L.  R.  578,  12 
O.  W.  R.  819,  and  it  further  appeared  that 
among  the  papers  returned  upon  the  certio- 
rari was  a  certificate  of  the  fact  of  the  previ- 
ous conviction,  signed  by  the  justices,  but  it 
did  not  appear  that  any  use  was  made  of 
the  certificate  at  the  trial: — Held,  that  the 
conviction  was  valid.  Rex  v.  Welltnan,  17 
O.  L.  R.  583,  12  O.  W.  R.  822,  14  Can. 
Crim.  Cas.  335. 

Sooond  offence  —  Jurisdiction  of  jus- 
tices who  made  first  conviction — Knowledge 


— Section  101  —  Informatian  —  Habeas  oof 
pus  proceedings  —  Discharge  —  Right  o 
oppeaZ  by  Crown,^ — The  defendant  was  oon 
victed  of  a  second  offence  against  the  Liquo 
License  Act,  R.  8.  O.  1897,  c.  2M6w  by  tb 
same  magistrates  who  had  tried  and  oon 
victed  him  of  the  first  offence.  The  magii 
trates,  however,  followed  accurately  the  di 
rections  of  a.  101  of  the  Act,  first  inquirin 
concerning  the  subsequent  offence  only,  o 
which  the  defendant  was  found  guilty,  an 
then,  and  not  before,  asking  him  whether  h 
had  been  previously  convicted,  to  which  h 
answered  that  he  had  been: — Heid,  that  th 
conviction  was  valid.  Rex  v.  "Nurse,  7  O.  I 
R.  418,  distinguished. — HM,  also,  tiiat  ai 
appeal  lies  at  the  instance  of  the  Crown,  ux 
der  a.  121  of  the  Liquor  License  Act,  againi 
the  decision  of  a  Judge  discharging  a  prisone 
from  custody  upon  an  application  made  ui 
der  the  Habeas  Corpus  Act,  and  that  to  sue 
a  case  the  provisions  of  s.  6  of  that  Act  d 
not  apply.  Rex  v.  Reid,  17  O.  L.  R  578,  1 
O.  W.  R.  819,  14  Can.  Crim.  Cas.  329. 

Seaond  offaAoa  —  Proof  of  prior  ocnvik 
tion  —  Section  101  of  said  Act  —  Crii»tiM 
Code,  s,  139  —  Minute  of  adjudication  - 
Variance  from  conviction,] — Motion  by  d4 
fendant  to  quash  his  conviction  for  aecon 
offence  under  above  Act,  dismissed.  The  odIi 
ute  of  adjudication  states  that  a  fine  of  $6 
and  costs  was  imposed  to  be  paid  fortfawltl 
or  in  default  of  such  payment  two  montb: 
imprisonment.  The  conviction  provided  ft 
distress  if  fine  not  paid,  and  impriaonma 
if  not  sufficient  distress: — Held,  that  a.  73 
of  the  Criminal  Code  applies  and  convictio 
right.  Rex  V  Reid  (1909),  14  O.  W.  R.  T 
affirmed  153. 


SelliiMc  lienor  withottt  m  111 

Absence  of  evidence  to  shew  sale  by  defem 
ant  —  Habeas  corpus  —  Certiorari  —  Dmi 
of  Court,] — The  taking  down  of  the  evident 
under  the  Liquor  License  Act,  R.  S.  O.  18C 
c.  245,  is  not  only  for  the  protection  of  ti 
magistrates,  but  as  a  record  of  the  mateiit 
on  which  a  conviction  is  founded,  in  case  < 
ulterior  proceedings  in  respect  of  it,  ti 
0)urt  being  bound  by  such  evidence,  with<M 
any  power  to  remit  the  case  back  to  the  m^ 
istrates  to  take  further  evidence.  —  Whev 
therefore,  a  defendant  was  convicted  and  il 
prisoned  for  the  sale  of  liquor  without  a  ] 
cense,  but  the  evidence  returned  in  respooi 
to  certiorari,  issued  in  aid  of  a  writ  i 
habeas  corpus,  while  disclosing  a  sale  on  ^ 
premises,  railed  to  shew  a  sale  by  the  defeii 
ant  himself,  the  conviction  and  imprisonm^ 
of  the  defendant  were  held  to  be  illegal,  i 
an  order  was  made  for  his  discharge  fn 
custody. — ^The  Court  is  bound  to  examine  | 
proceedings  returned  on  certiorari  to  aee: 
they  authorise  the  detention,  and,  if  not»  i 
discharge  the  prisoner:  Habeas  Corpus  Ai 
s.  5.  Rex  y.  Brisbois,  10  O.  W.  R.  868g 
O.  L.  R    284.  ! 

Selliu  without  lioease  —  ConvicH 
for  secona  offence — Appeal  to  the  DiwHm 
Court  from  Judge  —  Habeas  Corpus  Atst  ■ 
R,  S.  O,  (1897),  c,  245,  ss.  101,  118,  IftlA 
After  defendant  had  been  convicted  fo^ 
first  offence  of  selling  Intoxicating  Uqug 
without  a  license,  an  amendment  was  madd 
the  Act  by  increasing  the  penalty  for  a  M 
offence.  After  the  amendment,  defend^ 
was  convicted  for  a  second  offence.  It  ^ 
contended  that  be  could  not  be  convicted  i 
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A  KeoDd  offence  in  view  of  the  amendment. 
ante.  J.,  kM  (15  O.  W.  R.  242),  that  the 
Legislatare  by  increasing  the  penalty  for  a 
first  offence  did  not  intend  to  give  a  clear 
date  to  aD  cases  where  a  first  conviction  had 
been  made.— On  appeal  to  Divisional  Court, 
Grown  contended  that  there  was  no  appeal  to 
0innonal  Goart  under  Habeas  Corpus  Act 
aad  because  of  R.  S.  O.  (1807),  c.  245,  ss. 
118,  121: — H^d,  that  neither  Act  prevented 
ID  appeal  from  a  Judge  in  the  ordinary 
eoQTK  to  a  Divisional  Court    The  (Dourt  ap- 

rred  of  the  statement  of  the  law  by  Clute, 
^  but  discharged  defendant  on  the  ground 
that  a  101  of  the  Act,  as  to  procedure  in 
cisn  where  a  previous  conviction  is  charged, 
had  not  been  complied  with  in  form  or  sub- 
iteBoe.  R.  V.  TeMdoIe  (1010),  15  O.  W.  B. 
aOT,  20  O.  L.  R.  382,  1  O.  W.  N.  486. 

lallfaiC  withovt  UoMMe  —  Last  da^ 
fm  fsffiiHr  M/ormalMMM  —  Infwrmaiions  laid 
If  idepkome  —  Forwarded  by  mail  —  Not  a 
nm^Kamoe  with  Liquor  License  Act,  s.  95 — 
Jwudiction  of  moifistrate  before  whom  in- 
/sfsh'wn  were  laid  —  New  territorial  divi- 
«M  —  A.  fif  O.  c.  87,  ss,  15  (5),  20  —  7 
Biw.  TIL  c  29,  «.  10.] — Informations  were 
laid  before  a  police  magistrate  for  Algoma, 
riiTfing  defendants  with  infractions  of  the 
liqiwr  license  Act,  in  the  district  of  Sud- 
ba^.  The  informations  were  laid  by  tcde- 
phooe  oo  the  last  day  allowed  by  statute  and 
va«  forwarded  by  mail: — Held,  that  this 
was  not  a  compliance  with  the  Liquor  Li- 
cense Act,  s.  05.  —  Held,  further,  that  the 
Algona  magistrate  had  no  jurisdiction  to  re- 
eove  Informations  relating  to  offences  com- 
■itted  in  the  district  of  Sudbury.  Charges 
iHimiswd  with  costs.  R.  v.  Harrington,  R, 
T.  Paquette  (1010),  16  O.  W.  R.  160. 

SdUas  wltkovt  Ueaase.]— Neither  the 
Jaionnation,  nor  the  conviction  as  originally 
diawn,  stated  that  the  unlawful  selling  was 
without  a  license  After  a  motion  to  quash 
had  been  launchea  the  conviction  was  amend- 
ed to  cover  this  objection  and  the  amended 
coBfiction  was  returned  and  filed:  —  Held, 
that  having  regard  to  the  amendment  made 
aad  to  the  provisions  of  a.  105  of  the  Act, 
the  oldection  failed.  R.  v.  Leonard  (1010), 
1  O.  W.  N.  415. 


—  Second  of- 
feace  —  Jurisdiction  of  magistrate  to  convict 
m  aksemea  of  defendant  —  Criminal  Code,  ss. 
Md,  7£i,  JO  Edw.  VIL  {Ont.)  c.  S7,  s.  Jh- 
OmL  Liquor  Act,  s.  101.} — ^A  magistrate  has 
as  jariadlction  to  convict  defendant  of  a 
aeoad  offence  of  selling  liquor  without  a  li- 
ease  witbont  bringing  him  before  the  magis- 
tete  so  that  the  course  pointed  out  in  s.  101 
if  the  Liquor  Act  may  be  strictly  followed. — 
las  T  Nurse,  3  O.  W.  R.  224,  7  O.  L.  R. 
418.  aad  Rem  v.  Salter,  20  N.  S.  R.  206, 
Mgwid. — Regima  v.  Brown.  16  O.  R.  41, 
•««niled.  R.  v.  CooU  (1010),  16  O.  W.  R. 
m,  2  O.  W.  N.  6. 


_    wltkamt   lioensa  —  Summons 
kg  police  magistrate  —  Trial  before 
Justices  —  Acting  at  request  of  police 
—  Request  not  appearing  on  con- 
—   Warrant  of  commitment  —  /«i- 
emt  —  No  period  of  mentioned — Cured 
Imter   statement    —    Habeas  corpus    — 
i  of  conviction  under  s.  105  Liquor 
Aei  —  Costs  of  conveying  to  gaol  — 

cxi. — ^73 


Direction  as  to  payment  ]  —  Defendant  was 
charged  with  an  offence  against  the  Liquor 
License  Act.  The  information  was  laid  be- 
fore the  police  magistrate  of  Belleville,  who 
was  also  a  J.  P.  for  the  county.  He  issued  a 
summons  to  answer  the  charge  before  himself 
or  such  other  justices  as  might  be  there,  i.e., 
at  Stirling,  where  the  alleged  offence  oc- 
curred. On  a  motion  by  defendant  for  a 
habeas  corpus  with  a  view  to  an  application 
for  his  discharge  from  custody,  Boyd,  C,  held, 

15  O.  W.  R.  679,  that  reading  together 
the  information,  summons  and  the  conviction 
by  two  other  justices  shewed  that  the  con- 
victing magistrates  were  acting  at  the  request 
of  the  P.  M.  who  issued  the  summons.  The 
first  part  of  the  conviction  mentioned  **  Three 

"  as  the  period  of  detention: — Held, 

that  the   ** "   was  cured   by   a  later 

statement  that  the  term  of  imprisonment  was 
to  be  "  three  months." — Held,  also,  that  there 
was  a  sufficient  adjurat  as  to  payment  of 
costs,  in  directing  payment  to  the  keeper  of 
the  gaol.  Divisional  <:k>urt,  1  O.  W.  N.  672, 
ordered  the  writ  of  habeas  corptu  to  issue 
Defendant  then  moved  before  Divisional 
CJourt  for  his  discharge  on  the  return  of  a 
writ  of  habeas  corpus. — Held,  that  the  sev- 
eral objections,  urged  on  behalf  of  the  defend- 
ant, were  not  well  taken,  and  in  view  of  the 
Liquor  License  Act,  s.  105,  the  proper  order 
to  be  made  was,  that  the  Court  direct  that  the 
defendant  be  further  detained  under  the  pres- 
ent proceedings,  and  that  the  magistrates 
before  whom  he  was  convicted  to  amend  the 
conviction,  that  It  may  shew  upon  its  face 
that  the  magistrates  acted  at  the  request  of 
the  police  magistrate.    R.  v.  Ackers  (1010), 

16  O.  W.  R.  105,  21  O.  L.  R.  187. 

SalliiMc  without  Uoansa — Two  offences 
on  same  day  —  Conviction  on  one  charge 
only  —  Informant  not  resident  of  county  — 
Minutes  of  convicting  justices  —  Evidence.] 
— Two  charges  of  selling  liquor  without  a 
license  may  be  tried  together,  and  where  the 
evidence  leaves  the  exact  hour  a  matter  of 
uncertainty,  the  magistrates  may  convict  for 
the  offence  disclosed,  i.e.,  a  sale  on  the  day 
in  question.  It  is  not  necessary  that  the  inr 
formant  should  be  a  resident  of  the  county 
wherein  the  offence  was  committed.  R.  v. 
Dunkley  (1010),  16  O  W.  R.  263,  1  O.  W. 
N.  861. 

TATom  Uoeiise  —  Sale  by  Ucensee  in 
wholesale  quantity  —  Sale  without  Uoense — 
Sale  of  three  gallon  keg  of  beer  by  successive 
quarts  —  Intention  —  Evasion  of  Act] — A 
person  brought  a  three-gallon  keg  to  the  de- 
fendant's hotel  to  be  filled  with  beer,  and  was 
informed  by  the  defendant,  who  held  a  "  tav- 
ern license,'*  that  he  could  not  sell  more  than 
a  quart  at  a  time.  The  keg  was  taken  into 
a  room  adjoining  the  bar-room,  and  a  little 
less  than  a  quart  of  beer  drawn  off  and 
poured  into  the  keg,  end  this  was  repeated 
until  the  keg  was  filled : — Held,  that  this  was 
a  sale  by  the  defendant  of  three  gallons  and 
not  of  a  quart  at  a  time,  as  authorised  by  his 
license;  and  that  the  offence  came  within  s. 
40  of  the  Liquor  Liemse  Act,  R.  S.  O.  1807 
c  245,  namely,  for  selling  otherwise  than  as 
permitted  by  his  license.  Rew  v.  Lamphier 
and  Orr,  12  O.  W.  R.  685,  17  O.  L.  R.  244. 

Trsaufcv  of  Uoense  —  Premises  to  be 
made  suitable  —  Powers  of  Commissioners — 
Injunction  —  Costs  ] — License  commission- 
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en  appointed  under  the  Ontario  Liquor  li- 
cense Act  have  no  power  to  say  to  an  appli- 
cant for  a  transfer  of  a  license  that,  ii  he 
will  put  certain  premises  into  a  suitable  state 
for  compliance  with  the  law  in  the  future, 
they  will  transfer  a  license  to  such  premises; 
they  are  entitled  to  act  under  the  statute 
only  with  regard  to  the  existing  state  of 
facts,  not  to  make  promises  as  to  the  future, 
in  such  cases.  O'C.,  having  no  interest  in 
the  premises  proposed  to  be  licensed,  and 
haying  no  valid  license  at  all.  presented  a 
petition  to  the  commissioners  for  the  trans- 
fer to  these  premises  of  a  license  standing 
in  his  name  for  other  premises  in  whicii  he 
had  no  longer  any  real  interest  The  com- 
missioners decided  that  they  would  allow  the 
transfer  of  O'C's  license  to  the  new  premises 
when  they  should  be  made  suitable;  but  be- 
fore that  time  arrived  O'C,  whose  fitness  for 
the  transfer  was  one  of  the  subjects  of  the 
petition,  had  ceased  to  have  any  interest  in 
the  matter,  and  was  allowed  to  make  over 
his  right  to  K.,  who  in  this  way  escaped  the 
necessity  of  obtaining  the  certificate  of  the 
ratepayers  as  to  his  fitness: — Held,  that  this 
was  illegal,  and  if  the  plaintiff  had  asked 
promptly  for  an  injunction  to  prevent  O'C, 
when  he  had  no  valid  license  and  no  interest 
in  the  new  premises,  from  obtaining  rights 
by  asserting  that  he  had,  he  might  have  ob- 
tained some  relief  J  but  at  the  trial  it  was  too 
late  to  interfere,  for  K.  had  obtained  rights 
which  could  not  be  interfered  with  in  his 
absence,  and  the  license  commissioners  whose 
conduct  was  in  question  had  ceased  to  hold 
office. — Held,  also,  that  an  offer  made  by  the 
defendants  to  submit  the  question  of  the  costs 
of  the  action  to  be  disposed  of  in  Chambers 
should  have  been  accepted  by  the  plaintiff, 
and,  as  it  was  not  the  plaintiff  was  not  en- 
titled to  costs  against  0*C. ;  and  the  license 
commissioners  should  not  have  costs  against 
the  plaintiff.  East  v.  0*Connor,  21  O.  L.  T. 
486,  2  O.  L.  R.  355. 

Transfer  of  liaense  to  new  proatisea 

— Notice  —  Report  of  inspector  —  Injunc- 
tion.   StephenM  v.  0*Connor,  1  O.  W.  R.  241. 

Unlloonsod  hotel  —  Section  50  —  Per- 
mitting liquor  to  he  consumed — "  Occupant " 
—"Permit"  —  Mene  rea.]— The  defendant 
was  the  owner  of  an  unlicensed  public  house 
or  hotel,  which  he  had  leased  to  his  son;  the 
defendant  lived  in  the  hotel  as  a  boarder: — 
Heldf  that  he  was  not  an  "  occupant "  within 
the  meaning  of  that  portion  of  s.  50  of  the 
Liquor  License  Act  which  provides  that  the 
occupant  of  an  unlicensed  house  shall  not 
**  permit  any  liquor,  whether  sold  by  him  or 
not,  to  be  consumed  upon  the  premises."  — 
Held,  alsoj  that  the  word  "  permit "  indicates 
authorisation,  either  expressly  or  tacitly,  pro- 
ceeding from  the  occupant  personally,  and  in- 
volves a  mena  rea;  and,  there  being  no  evi- 
dence that  the  defendant  knew  or  in  any  way 
authorised  or  connived  at  the  drinking  on 
the  premises  for  **  permitting  "  which  he  was 
convicted,  that,  even  if  he  were  an  occupant, 
the  conviction  could  not  be  sustained.  Re9 
V.  Irith,  18  O.  L.  R.  351,  13  O.  W.  R.  769. 

Unlieonsed  promiaea  —  Search  — 
Stranger  —  Warrant  —  Sale  —  Proof.]  — 
The  right  of  entry  under  s.  130  of  the  Liquor 
License  Act,  R.  S.  O.  c.  245,  into  any  inn, 
tavern,  etc.,  to  make  search  for  liquor,  is 
limited  to  the  persons  named  therein,  namely, 
"any  officer,  police  constable,  or  inspector;" 


and  it  is  only  under  s.  131,  on  the  procuring 
a  warrant  as  therein  provided,  that  the  offi- 
cer, etc,  can  take  with  him  a  person  not 
being  one  of  those  named.  Where,  therefore, 
a  license  inspector  took  with  him  a  pereon, 
not  being  one  of  those  so  named,  without  hav- 
ing procured  a  warrant,  his  act  was  illegal, 
and  the  defendant  justified  in  resistiDg  it; 
and  a  conviction  for  obstructing  the  inspector 
in  the  discharge  of  his  duty  was  quashed. 
The  defendant's  premises  had  been  licensed 
as  a  tavern,  but  the  license  had  expired,  aad 
the  only  evidence  of  liquor  being  sold  or  re- 
puted to  be  sold  therein,  was  the  statement 
of  the  inspector  that  the  defendant's  btr- 
room  remained  the  same  as  before,  i.e.,  before 
the  expiry  of  his  license.  Per  Meredith,  CJ. 
— This  was  not  sufficient  to  satisfy  the  re- 
quirements of  the  section.  Per  Mereditli, 
G.J.,  also,  that  under  the  circumstances  of 
tills  case,  an  objection  that  reasonable 
grounds  had  not  been  shewn  for  suspecting 
that  some  violation  of  the  Act  was  taking 
place  or  was  about  to  take  place*  was  not 
tenable.  Regino  v.  Ireland,  2D  C.  L.  T.  1 
31  O.  R.  267. 


"WmrrmMt  of  oomasitaMat  —  Failure  to 
recite  conviotione  —  Haheae  corpus — Molios 
for  discharge  —  Application  by  Attomeif 
Oeneral  for  certiorari  —  Right  to  em  dehUo 
justitiiB  —  Adjournment  of  motion — Prae^iM 
— InvoUd  warrant  —  Power  to  amend — Dis- 
charge —  Stay  —  Terms,] — ^The  defendant 
was  imprisoned  under  a  warrant  of  a  police 
magistrate,  directed  to  a  constable  and  the 
keeper  of  the  gaol,  reciting  that  the  defend- 
ant was  charged  before  the  magistrate  fdi 
unlawfully  selling,  at  a  place  and  on  a  daj 
named,  intoxicating  liquor,  and  reciting  aa 
information  for  a  third  offence  against  thi 
Liquor  License  Act,  and  then,  without  an] 
allegation  of  a  conviction,  commanding  thi 
defendant's  conveyance  to  the  gaol  and  da 
tention  there  at  hard  labour  for  six  months 
The  defendant  procured  a  writ  of  habeas  cor 
pus,  declining  a  certiorari  in  aid.  Upon  f 
motion  made  for  the  discharge  of  the  defend 
ant,  counsel  for  the  Attorney-General  av 
peared  and  asked  for  a  certiorari  to  brint 
up  the  papers.  This  was  granted,  subject  ti 
all  objections,  and  the  motion  for  dischaig 
adjourned  till  the  return  of  the  certiorari:'' 
Held,  that  the  Attorney-General  is  entidei 
to  a  certiorari  of  absolute  right  and  abssl 
utely  in  all  cases ;  and  that  the  recent  statiA 
8  Edw.  VII.  c  34  (O.),  and  the  correspond 
ing  rules  do  not  affect  such  right. — £reU,a]Bi 
that  there  was  power  to  adjourn  the  motioi 
and  that  the  proper  practice  was  followed.- 
Held,  however,  that  the  warrant  was  bd 
and  could  not  be  cured  or  amended  under  i 
1123  of  the  Criminal  Code,  R.  S.  C.  1900,  < 
146,  nor  under  s.  105  of  the  Liquor  Licem 
Act,  R.  S.  O.  1896,  c.  245.  The  defendal 
was  entitled  to  be  discharged  and  the  di 
charge  should  not  be  stayed  for  a  new  wsl 
rant,  nor  should  terms  be  imposed.  Remai| 
on  the  necessity  for  attention  by  magisi 
and  others  to  the  form  of  prxK^edings, 
ally  in  matters  involving  the  liberty  of 
subject.  Rex  v  Nelson  (1906),  18  O.  L. 
484,  12  O.  W.  R,  1003,  15  Can.  Cr.  Gas.  ^ 

mrUl  —  Devise  of  hotel  premises  to  wHi$ 
— Benefit  of  children  —  Division  of  incoM 
— Transfer  of  license  to  toidow  —  Credits 
— Receiver,] — A  testator  by  his  will  deviai 
hotel  premises  to  his  wife  daring  her  widol 
hood,  for  the  benefit  of  hersdf  and  four  cU 
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itm,  the  income  to  be  applied  for  their  sup- 
port and  maintenance  until  the  children 
beeaaie  of  ace,  and  in  case  of  daughters  ontil 
Bairiafe.  On  the  widow  marrying,  the  prop- 
erly was  to  go  to  children,  the  widow  being 
paid  $1,000.  On  the  testator's  death  in 
VM,  tiie  widow  applied  to  the  license  com- 
mmkoen  and  obtained  a  transfer  of  the 
Nense  to  her  for  the  remainder  of  the  year : 
and  for  the  sabseqaent  years  until  1900  '.he 
Heease  was  granted  to  her,  ahe  carrying  on 
tie  haaiDcas  and  maintaining  herself  and  the 
cfeOdRn  thereont,  no  money  of  the  estate  go- 
ng iBto  the  bnalness : — Held,  that,  after  the 
ttalatoi's  death*  the  license  and  good-will  of 
the  hold  bnainesB  belonged  to  the  widow  per- 
aMally,  and  formed  no  part  of  his  estate; 
aid  apart  therefrom  the  income  was  divisible 
aaaagat  the  widow  and  children  as  in  AUen 
T.  Funtu,  20  A.  B.  d4.— Held,  also,  that 
enditotB  <^  the  widow  were  entitled  to  at- 
iMh  the  widow's  interest  in  the  property, 
vUdi  oonld  be  reached  by  the  appointment 
ef  a  reoefrer.  Taylor  v.  Maefartane^  22  G. 
L  T.  325,  4  O.  lu  B.  239,  1  O.  W.  R.  283. 

Till.  PHnee  Edward  Itland  Act. 


mi  tUntair  —  Search  war- 
raat  —  Validity  of  confiscation  provisions  of 
P.  EL  Idand  Prohibition  Act  —  Action  of 
tRupasB  against  officer  seizing  —  Informant's 

;  Wfef  —Magistrate's  belief  —  Statutory 
ion  of  InformatioiL     MatthmoM  T.  Jenhint, 

I     3 1.  L.  R.  677.       ^ 

OaavictioB  —  Diet  nan  —  Thanksgiying 
1^  —  Prorlncial  Interpretation  Act---Jn8- 
;  lice  of  Peace  —  Magistrate  —  Disqnalifica- 
fSaa^ —  Pecuniary  interest  —  Ratepayer  of 
■laidpality  into  funds  of  which  fines  pay- 
aUe  —  Ibcpreas  statutory  jurisdiction  — 
Waivvr  —  PreTious  conyictions  of  same  of- 
tader  not  objected  to  —  No  objection  at 
triiL    /•  re  GiOit,  3  B.  L.  R.  606. 


for  offemoe  —  Witness  re- 
Mag  to  answer  —  Contempt  —  Committal 
by  nasistrate  —  Validity.  In  re  Morrison, 
3  I.  Lw  R   154;  /«  f«  8im$,  3  E.  L.  R.  167. 


Omh  —  Prohibition  Act  1900  — 
Pkoseentioo  against  steward  —  Bona  /Idea  of 
dob— What  constitutes  a  sale  in  Tiolation 
of  tke  Act  R.  e»  reL  Jenkins  t.  DoyU 
(PJBX  1910),  9  B.  L.  R.  97. 

ix.  Qnehee  Act. 

Atftlaa  fmm  v*Ae#  —  LieenM&^Produo- 
tim  —  Pleading.}  —  The  plaintiff  was  a 
grocer,  and  sued  to  recover  the  amount  of  an 
aeeoont  for  intoxicating  liquors  sold.  The 
defandant  aaored  for  an  order  that  the  plain- 
tiff Aoold  be  directed  to  declare  whether  at 
the  time  of  the  sale  of  such  beverages  he  had 
required  by  law  and  to  produce  auch 
: — HMd^  that  the  plaintiff  was  not 
to  allele  ^t  he  was  the  holder  of 
4  llQBMe  nor  was  he  obliged  to  produce  one 
aa  lang  as  tiie  defendant  did  not  by  his  plead- 
iai  auege  that  the  plaintiff  had  not  obeyed 
At  law  «poii  this  point  Mortal  T.  Paqnat, 
IQaeu  P.  R.  109. 


it    f  « 


J — Tike  sentence  or  judgment  and  ita 
Bfy  in  a  sirit  taken  pursuant  to  the  Que- 
Iw  LiesMe  Act  (Art  908  and  foUowing  B. 


S.  Q.,  1909),  are  not  a  part  of  the  hear- 
ing of  the  case  within  the  meaning  of  Art 
1117.  Hence,  for  the  purpose  of  rendering 
his  decision,  the  magistrate  may  adjourn  the 
case  for  more  than  thirty  days  from  the 
close  of  the  hearing.  Plania  t.  OUoha  (1910), 
38  Que.  S.  0.  636. 

Certionupi.]  —  No  appeal  being  allowed 
from  a  conviction  under  Que.  license  Act, 
the  Court,  on  an  application  for  oeriiorari, 
will  not  look  into  the  evidence  with  a  view 
to  revise  the  decision  of  the  magistrates.  Dn» 
\mo  V.  Maolarent  37  Que.  S.  C.  69. 

Colleetor  of  reT«a«e  —  Afoy  take  ao- 
tion  to  recover  penalty,] — In  a  municipality 
in  which  a  prohibition  by-law  is  in  force,  the 
notice  given  to  the  ooundl  to  prosecute  those 
who  have  broken  the  law,  in  conformity  with 
s.  106  of  Quebec  license  Act,  and  which  is 
sent  by  roistered  letter  from  the  collector 
of  revenue  to  the  mayor,  and  contains  the 
names  of  the  law  breakers,  and  of  the  wit- 
nesses to  be  ta.xed  and  the  dates  upon  which 
the  law  was  broken,  is  sufficient  A  reply 
from  the  secretary-treasurer  to  the  collec- 
tor authorising  the  latter  on  behalf  of  tiie 
mayor  to  take  proceedings  is  proof  of  the 
fact  that  the  municipality  has  refused  to  act 
itself.  From  that  moment  the  colleetor  may 
take  action  at  the  expense  of  the  municipal- 
ity and  he  may  recover  such  expense  from 
it  in  case  the  defendants  in  the  suit  are  in- 
solvent or  it  is  found  impossible  to  enforce 
payment  by  them.  Bruneau  v.  Black  Lake 
(1910),  39  Que.  S.  0.  91. 


CommitnAst,  under  a  condemnation  to 
pay  a  fine,  a  specified  sum  for  costs,  or,  in 
default  to  imprisonment  for  a  stated  period, 
"  unless  the  said  several  sums  of  money  and 
costs  and  charges  of  arrest  of  commitment 
and  of  conveying  to  common  gaol,  shall  be 
sooner  paid,"  is  not  bad  under  Que.  License 
Act,  s.  207,  for  the  payment  of  such  subse- 
quent costs.  Duhuo  V.  Maclaren,  37  Que. 
S.  C.  69. 

Coatplalnt  slcmed  liy  tl&e  eolleetor  of 
roTonne — Art.  176  and  foUotoing,] — When 
an  action  or  suit,  in  virtue  of  the  Quebec 
license  Act,  is  instituted  in  the  Circuit 
Court  Artide  176  of  the  Act  does  not  apply 
to  proceedings  before  that  Court  and  the  de- 
claration does  not  require  to  be  signed  by  the 
collector  of  revenue.  Paquin  v.  LaUier,  16  R. 
de  J.  3. 


!   I 


Goaolmgiima  Ia  svlts  tm  v^eoror  pi 
altlea  are  superfluous,  a  fine  being  provided 
by  law,  or,  when  the  penalty  is  an  alter- 
native one,  the  point  is  left  to  the  discretion 
of  the  magistrate.  Hence,  a  decision  order^ 
ing   imprisonment   for   an   offence   which   is 

{)uni8hable  by  a  fine  or  imprisonment  la 
egal,  although  the  suit  contains  condusions 
for  a  fine  merely.  Plante  v.  Oliohe  (1910), 
38  Que.   S.   C.  636. 

GonfirButtloa  of  eertifteatos  for  U- 
eeiiso  —  Petition  against  —  Signatures  — 
SutHciency  —  Powers  of  municipal  council — 
Cutting  off  en  hloo  the  names  of  those  who 
signed  the  certificates,] — ^The  question  wheth- 
er a  written  petition  in  opposition  to  the  con- 
firmation of  a  certificate  for  the  obtaining  of 
a  liquor  license  is  or  is  not  signed  by  a  ma- 
jority of  the  electors  as  required  by  a  statute. 


k 


2283 


nrroxicATnro  uquobs. 


is  a  qaestion  of  fact  of  which  the  municipal 
council  is  the  sole  jud^e.  Therefore,  a  resolu- 
tion denying  the  petition  in  opposition  as  not 
being  sufficiently  signed  does  not  afford 
ground  for  an  action  to  set  aside  the  resolu- 
tion for  illegality  under  s.  23  of  the  liquor 
License  Act,  as  amended  by  3  Eidw.  VII.  c. 
13,  a.  3. — A  municipal  council  has  power  to 
cut  off  en  hloo  from  the  petition  in  opposition 
to  three  certificates,  the  signatures  of  all 
those  who  have  previously  signed  such  certi- 
ficates, and  is  not  obliged  to  make  a  particu- 
lar elimination  for  each  of  the  signatures 
which  appear  there,  as  well  as  upon  the  i>eti- 
tion  in  opposition.  Brunelle  V.  Princeville, 
30  Que.  S.  C.  19. 

ConllniiAtiim  •£  Uoenses  —  Nece$9ity 
for  noHoe  —  Imperative  Statute.] — ^The  Li- 
quor License  Act  of  Quebec  requiring  on  the 
part  of  a  municipal  council,  at  the  time  of 
the  confirmation  of  certificates  of  license,  a 
preliminary  notice,  is  imperative  and  of  pub- 
Uc  order,  and  the  absence  of  such  notice  will 
justify  any  one  interested  in  demanding  the 
setting  aside  of  the  confirmation  of  such  cer- 
tificate within  the  time  and  in  the  manner 
indicated  by  the  Municipal  Code.  P2e««M- 
viUe  V.  Mon^,  12  Que.  K.  B.  418. 

CoaTiatloa  —  Certiorari  —  Informant — 
Fcise  name  —  Date  of  Mummone  —  Pee  of 
clerk.} — The  fact  that,  upon  a  penal  prosecu- 
tion for  selling  intoxicating  liquors  to  a 
minor,  the  complainant  (the  alleged  minor), 
who  has  also  given  evidence  as  a  witness  to 
prove  the  offence,  has  given  a  false  name,  does 
not  take  away  from  the  Recorder's  Court  the 
jurisdiction  which  it  has  over  such  offences, 
and  is  not  a  ground  for  a  certiorari. — 2.  An 
error  in  the  summons,  by  which  it  is  made 
to  bear  date  on  the  day  on  which  it  is  return- 
able, and  in  fact  returned,  when  it  is  ascer- 
tained that  the  summons  was  served  on  the 
day  on  which  it  was  issued,  is  not  a  ground 
for  a  certiorari^  if  the  defendant  has  not  ob- 
jected to  the  infegularity  before  the  Recorder. 
—3.  The  Clerk  of  the  Recorder's  Court,  being 
an  advocate,  may  charge  the  defendant  with 
the  fee  of  $8  mentioned  in  Art  1060,  R.  S. 
Q.    Pepin  v.  Montreal,  2  Que.  P.  R.  566. 

Goavletios  —  Payment  of  cate  —  Sus- 
pended sentence  —  Mandamus  ] — In  a  prose- 
cution under  the  Quebec  License  Act,  63  V. 
c  12,  in  which  the  defendant  pleaded  guilty, 
a  judgment  by  the  magistrate  suspending 
sentence  on  payment  of  costs,  is  illegal  and 
ultra  vires.  Had  the  magistrate  merely  sus- 
pended sentence,  a  writ  of  mandamus  would 
lie  against  him  ordering  him  to  proceed  to 
adjudicate  under  s.-s.  3  of  Art  902,  C.  P. 
Lamhe  v.  Lafontaine,  26  Que.  8.  C.  132. 

CoaTiotion  —  Sentence  —  Changing  — 
Payment  of  costs  only  —  Certiorari.] — Un- 
der the  Liquor  License  Act  of  Quebec  a  Judge 
has  no  discretion  to  change  his  sentence  for 
the  offence  of  keeping  liquors  for  sale  with- 
out license  into  a  sentence  imposing  payment 
of  costs  only,  and  a  certiorari  will  be  granted 
to  remove  a  conviction  so  drawn  up.  Lamhe 
T.  Desnoyers,  6  Que.  P.  R.  439. 

CoaYiotion  —  Validity  —  Temperance 
Act  1864  —  Concurrent  statutes  still  opera- 
tive.]— ^The  Temperance  Act  of  1864,  com- 
monly known  as  the  Dunkin  Act,  has  never 
been  repealed,  and  is  still  in  force.    Its  opera- 


tion, however,  is  not  incompatible  with  thi 
of  the  Quebec  License  Act,  63  Y.  c  12,  ai 
both  statutes  take  eaect  concurrently, 
conviction,  therefore,  under  the  latter  for  se 
ing  liquor  without  a  license,  in  a  municipaii 
in  which  a  by-law  has  been  passed  under  tl 
former,  to  prohibit  the  sale  of  intoxicatu 
liquor,  is  valid,  although  the  offence  is  also 
breach  of  and  punishable  under  the  Tempt 
ance  Act,  1864.  Ew  p.  0*NeiU,  28  Que.  8. ' 
804. 


DepoalttoBa   of  witaeasea    present 
Court  taken  down  in  writing  by  leave  of  t 
magistrates,   under  s.   189  of  Que.   Licen 
Act,  need  not  be  signed  by  the  witnesses  ai 
are  sufficiently  attested  by  the  signatures 
the  justices   to   the   minutes  of  proceedin 
that  declare  each  one  of  the  witnesses  w 
sworn  and  gave  the  evidence  written  in  t 
depositions.    Duhuo  v.  Ifoolaran,  37  Que 
C.  59. 

Oaaerml  opposltloa  to   ooaflrmfttiU 
of  any  lieoaso  eortiftoato.] — ^In  conaidi 

ing  application  for  confirmation  of  certifical 
for  licenses  for  the  sale  of  intoxicatiiii: 

auors  in  incorporated  cities  and  towns,  it 
le  duty  of  municipal  council  to  ascertain 
the  requisite  numbers  of  electors  have  agn 
the  same,  and  to  refuse  the  confirmation 
the  demand  for  a  license  is  opposed  in  wi 
ing  by  the  absolute  majority  of  the  electi 
resident  in  the  municipality  or  polling  si 
division,  as  the  case  may  be,  and  where  t 
council  disregards  such  opposition  (»i  1 
ground  that  it  is  made  in  general  ten 
against  all  application  and  not  directed  no 
inatively  against  the  applicant,  the  reaoluti 
of  confirmation  will  be  set  aside.  Montu^ 
ny  V.  Bilanger  (1910),  16  R.  de  J.  26& 


Ovaatiac  of  Uooaaos  —  Opposition 
Powers  of  municipal  corporations  —  Ini 
pretative  laws  and  their  application.} — ^Mu 
cipal  corporations  cannot  grant  hotel  licen 
when  there  is  a  written  opposition  on 
part  of  a  majority  of  the  electors  under 
pretext  that  a  certain  number  of  those  n 
signed  the  opposition,  and  in  the  absence 
which  there  would  not  have  been  a  majori 
had  signed  the  certificate.  This  waa  the  1 
before  9  Edw.  VII.  a  XVII.  was  passed 
The  interpretation  clause  of  an  Act  foi 
part  of  the  Act  itself  and  applies  to  antei 
facts  without  thereby  entailing  retroaetiv 
Maddington  FaUs  d  Fauoher  (1910),  19  <j 
K.  B.  357. 

Hotol  lieoaso  —  Action  to  set  oaM 
resolution  of  a  municipal  council — Juris 
tion  —  Future  rights  —  C.  P.  Jk9  {4) 
Edw.  VII.  c.  13,  s.  S;  S  Edw.  VII.  e.  SS 
368.]  —  The  Circuit  0>urt,  by  virtue  « 
Edw.  VII.  c.  13,  s.  3,  has  jurisdiction  I 
case  of  which  the  object  is  to  set  aali 
resolution  of  a  town  council  granting  a 
cense  for  the  sale  of  liquor;  the  jnrisdid 
is  a  special  one  and  is  an  exception  to 
rule  contained  in  47  C.  P.  (1).  An  ae 
taken  to  have  a  resolution  of  a  town  con 
permitting  the  sale  of  spirituous  liqoon 
not  one  affecting  the  future  rights  of  tfai 
cense  holder ;  it  follows  that  the  license  h 
er  cannot  revoke  the  case  to  the  Snpa 
Court.  Picard  v.  Bordeaum  d  Boias 
(1939),  11  Que.  P.  R.  296. 

Hotol  Uooaso  —  Confirmation — Ref^ 
by  municipal  council  —  FinaUty  —  M^ 
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to  qunh  —  M^ffisiraie  —  Prohibition  — 
Prtfereuee  to  lieemees  of  previous  year  — 
Af^iiefltof».] — ^A  resolution  of  a  municipal 
QMmcO  refusmg  to  confirm  a  tavern  license 
B  final,  and  is  not  subject  either  to  appeal 
or  to  qnonhing  The  effect  of  the  amendment 
of  3  Edw.  YII.  c  13,  8.  3,  is  to  make  only 
renhitions  confirming  licenses  subject  to  be 
qntilicd.  Therefore,  a  municipal  corporation 
vkoee  council  has  refused,  by  resolution,  to 
eonfirm  a  license,  has  a  remedy  by  prohibition 
agtinst  the  magistrate  of  the  district  if  he  en- 
tertains a  petition  to  quash  the  resolution. — 
1  Qaiiae  26  of  the  License  Act,  which  gives 
a  preference  to  those  who  have  kept  hotels 
duiag  the  preceding  year,  and  who  are  quali- 
fied, applies  only  in  the  cities  of  Quebec  and 
MontreaL  Bte,  Thir^e  de  BlainvUle  v.  Terre- 
lon«  Magistrate's  Court,  34  Que.  S.  G.  470. 

Tiiaf  ss  CowuaaimaionaTm  —  Prohibition 
to—Deposit  —  Absence  of — Preliminary  em- 
*io*  —  Qnnt  of  license  —  Discretion  — 
tition  —  Petitions  •—  Enqu^te.'\—1.  The 
of  the  deposit  required  by  law  with 
the  application  for  a  writ  of  certiorari  or  pro- 
hiliitioii  riiould   be   pleaded    by   preliminary 
exception.  2.  License  commissioners,  although 
not  among  the  inferior  courts  mentioned  in 
Arta.  59,  63,  64,  and  65,  have  duties  of  a 
judicial  character  which,  on  proper  occasion, 
Bofai^  tliem  to  the  superintending  authority 
•f   the    Superior    Court;    and    Uie    proper 
reawtly  is  a  writ  of  prohibition.    3.  The  only 
peoof  required,  or  admissible,  on  a  writ  of 
proldbition  against  the  license  commissioners 
is  ndi  as  would  go  to  establish  want  or  ez- 
eesi  of  jurisdiction.     4.  When  Art.  836,  R. 
S.  Q.,    may  be  invoked,  the  license  commis- 
MBers  can  no  longer  grant  a  license  as  a 
■atier  of  discretion;  but  their  judgment  is 
aooe  the  less  final  as  to  whether  majority 
oppositions,    or    two    previous    oppositions, 
itaOy  exist — 5.  The  refusal  of  the  commis- 
ikmm  to  re-open  the  enquite  after  both  par- 
ties had  formally   declared   their  respective 
oofs^tei  dosed  is  not  sufficient  to  support  a 
writ  of  prohibition. — 6.  The  refusal  of  the 
CMSfluasioners    to   count    on    the    opposition 
Vgaatures  of  duly  qualified  electors,  for  the 
icasoB  that  the  same  persons  had  also  signed 
ia  support  of  the  application,  was  a  decision 
OS  an  Issue  within  their  jurisdiction,  and  was, 
noreover.  a   proper   decision.       Kearney   v. 
Dmuopers,  19  Que.  S.  C.  279. 


foe  —  Amount  of — Fees  flmed  by 
Ipal  charters  —  Conflict,] — The  statute 
mg  the  Liquor  License  Act  of  Quebec, 
51  V.  c.  13,  whidi  enacts  that  the  municipal 
tosndls  of  cities,  towns,  villages,  and  other 
ttanidpal  local  authorities  cannot  impose 
ly  by-law,  resolution,  or  otherwise  a  tax, 
faopost,  or  fee,  exceeding  in  any  year  the  sum 
•f  180,  upon  a  person  holding  a  license  under 
t>at  statute,  whether  for  a  confirmation  or 
•^certificate  to  obtain  the  license,  or  other- 
Vw;  for  the  object  for  which  he  possesses 
Mch  license,  has  not  the  effect  of  abrogating 
^  provisions  of  particular  charters  permit- 
manicipal  corporations  to  impose  a 
r  tax.    Famham  v.  Roy,  12  Que.  K.  B. 


» 


analogy,   exclude  incorporeal   rights.       Mit- 
cheU  Y.  Montreal  (1900),  38  Que.  S.  G.  11. 

Mnnioipal  oovnoil  —  Confirmation  of 
License — Affidavit  —  Irregularities  —  Certi- 
ficate,]— ^The  function  of  a  municipal  council, 
when  it  is  called  upon  to  confirm  a  certifi- 
cate for  a  hotel  license,  is  limited  to  examin- 
ing, verifying,  and  confirming  such  certifi- 
cate ;  and  irregularities  contained  in  the  affi- 
davit of  the  petitioner,  required  by  Art.  11  of 
the  Liquor  I^icense  Act  of  Quebec,  do  not 
affect  the  validity  of  the  resolution  of  the 
council  confirming  the  certificate,  such  affi- 
davit being  required  only  for  the  satisfaction 
of  the  collector  of  the  revenue  of  the  province. 
— 2,  It  is  not  necessary  that  the  oath  re- 
quired by  Art.  21  of  the  License  Act  should 
be  set  forth  in  writing.  Therefore,  in  this 
case,  the  deponent  having  actually  taken  the 
oath  before  the  council  in  session,  although 
an  affidavit  was  prepared  of  which  the  jurat 
was  signed  by  the  secretary-treasurer,  instead 
of  by  a  member  of  the  council,  proof  of  the 
authenticity  of  the  signatures  affixed  to  the 
certificate  was  held  to  have  been  regularly 
made.  Judgment  in  19  S.  C.  162,  affirmed. 
Duhaine  v.  8t,  Francois  du  Lac,  21  Que. 
S.  C.  89. 

Offomee  —  Conviction  —  Suspended  sen' 
tenoe — Quashing,] — A  magistrate  has  no  dis- 
cretion to  suspend  sentence  upon  conviction 
of  an  offence  against  the  Quebec  License  Law, 
but  must  impose  the  fine  therein  prescribed; 
a  judgment  suspending  sentence  will  be 
quashed  on  certiorari,  Lambe  y.  Lafontainet 
6  Que.  P.  (R.  422. 


Bsgam  ▼.  Montreal,  ib,  215. 


vpt  from  taxa- 
2*  ^  Montreal,  as  its  charter,  ss.  387  and 
W»  oBly  refer  to  corporeal  rights,  and  by 


Porsoaal  olmraoter  of  Uconsoo — Con- 
viction— Disorderly  house — Proof  of  —  Con- 
firmation  of  license  —  Commissioners,]  — 
There  are  objections  to  the  personal  charac- 
ter of  a  licensee,  within  the  meaning  of  Art. 
27  of  the  Quebec  Liquor  License  Act,  if  she 
has  been  convicted  of  a  violation  of  the  pro- 
visions of  the  Act,  and  has  tolerated  dis- 
orderly conduct  in  a  restaurant  for  which  she 
holds  a  license,  though  it  is  not  actually  icept 
by  her,  even  if  she  does  not  know  of  such 
conduct. — 2.  Proof  of  such  disorderly  conduct 
need  not  be  made  according  to  the  strict  rules 
of  evidence;  it  is  sufficient  if,  in  whatever 
manner  it  is  made  before  the  license  commis- 
sioners, it  convinces  them  of  the  existence  of 
disorder. — 3.  The  license  commissioners  can- 
not be  forced  to  confirm  the  certificate  which 
a  person  against  whom  such  facts  have  been 
established  to  their  satisfaction  has  obtained 
for  a  hotel  license.  Dagenais  v.  Desnoyers, 
18  Que.  S.  C.  16. 

Proseovtioa  —  Police  magistrate  —  Ad- 
journment —  Time  —  Conviction  —  Evidence 
of  accused,] — Where  a  police  magistrate, 
upon  a  prosecution  for  selling  intoxicating 
liquors  without  a  license,  reserves  his  judg- 
ment, he  cannot  legally  make  a  conviction 
except  upon  a  day  fixed  by  him  at  the  time 
of  the  hearing,  and  within  a  period  not  ex- 
ceeding eight  days  from  the  adjournment; 
and  if  he  makes  a  conviction  at  a  more  dis- 
tant date,  and  on  a  day  not  fixed  at  the  time 
of  hearing,  a  writ  of  certiorari  will  be 
granted.— 2.  The  Evidence  Act  of  Canada, 
1893,  does  not  apply  to  a  prosecution  for  sell- 
ing liquors  without  a  license  instituted  pur- 
suant to  the  provincial  statutes  in  that  be« 
half;  and  a  magistrate  trying  such  a  case 
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has  the  right  to  refuse  to  hear  the  defendant 
as  a  witness  in  his  own  behalf.  Re  CmmM 
d  Choquet,  3  Que.  P.  R.  25. 

ProTlaloaa  of  CiiadLmal  Code,  s.  58  of 
1892  are  applicable  to  suits  taken  under  the 
Quebec  license  law.  White  ▼.  Leei  (1911), 
12  Que.  P.  R.  839. 

Qvobee  UeewM  law,  s.  26,  applies  only 
to  the  cities  of  Montreal  and  Quebec  but 
even  if  it  were  interpreted  to  include  country 
munidpalities,  it  would  remain  within  the 
discretionary  power  of  municipal  corporations 
to  grant  or  refuse  the  preference  therein 
mentioned.  Deeormeaum  v.  tSt  Thereee 
(1909),  19  Que.  K.  B.  481. 

Sale  of  lAtozieatlaa:  liquor  b^  drac- 
glUt  —  Certificate  —  Sale  on  prescription  of 
▼eterinary  surgeon — ^By-law  of  municipality 
prohibiting  sale— Validity— -Municipal  0>de, 
Quebec,  Art  582.  Collector  of  Provincial 
Revenue  v.  Oeorge  Brown,  5  B.  L.  R.  551. 

Sale  to  drwikard  —  Action  by  wife  — 
Petition  for  authorieation — Notice  forbidding 
eale,] — A  married  woman  does  not  need 
judicial  authorisation  to  eater  en  juetioe 
under  the  provisions  of  s.  149  of  the  License 
Law  of  Quebec,  63  V.  c.  12.— 2,  A  notice 
forbidding  the  sale  of  liquor  to  the  plaintiiTs 
husband,  not  strictly  according  to  the  pro- 
visions of  s  147  of  the  same  Act,  is  null  and 
of  no  effect.  Faulkner  v.  Faulkner,  4  Que. 
P.  R.  173. 

8alo  to  minor  —  Indirect  sale,] — Artide 
91  of  the  License  Act  must  be  interpreted 
strictly.  To  hold  the  license  holder  respon- 
sible in  law,  the  sale  must  be  made  directly 
to  the  person  under  18  years  of  age.  Perkins 
T.  Braie,  20  Que.  S.  C.  536. 

SoUins  —  Penalty  —  Evidence.] — In  an 
action  to  recover  the  penalty  of  $120  imposed 
by  the  License  Act  for  selling  liquor  without 
a  license,  having  regard  to  Arts.  1081  and 
1035  of  the  Act,  the  evidence  should  be  taken 
down  in  writing.  Symmei  v.  HiUman,  2  Que. 
P.  R,  477.    / 

Vacvenoss  of  ooatplaint.] — ^A  convic- 
tion of  selling  liquor  ^thout  a  license  on 
24th  Feb.,  1^)6,  and  on  various  occasions, 
both  prior  and  subsequent  to  that  date,  is  not 
bad  for  vagueness,  it  being  provided  in  s.  198 
Que.  License  Act,  that  '*  rigorous  precision  as 
to  mention  of  time  in  complaint  is  not  neces- 
sary in  the  proof,  to  justify  a  conviction." 
Duhuc  V.  Maclaren,  37  Que.  S.  C.  59. 

Voliiatar7  disooatlavaaoo  on  the  part 
of  the  plaintiff  in  a  suit  to  have  a  munici- 
pality ordered  to  issue  a  license  to  him.  is 
equivalent  under  s.  1C6  of  Quebec  license 
Act,  to  a  refusal  on  its  part  to  accede  to  his 
demand.  Bruneau  y.  Black  Lake  (1910),  39 
Que.  S.  G.  91. 

X.   Saekatchetoan  Act, 


G.  applied  to  the  licensee  to  purchase  thn 

Suart  bottles  of  whiskey,  the  quantity  wlui 
tie  licensee  could  under  his  license  sdl  beti 
one  quart.    The  licensee  said  to  G.  "  one  i 
a  time,"  and  gave  him  one  quart,  which  wi 
paid    for.    The    purchaser    understood  Id 
licensee  to  mean  that  he  would  sell  the  thn 
bottles,  but  separatdy.       Subsequently,  ti 
at  intervals  of  fifteen  minutes  eac^,  two  othi 
bottles  were  purchased,  and  these  were  ston 
in  the  bar  until  called  for  by  the  purdiase 
On    appeal: — Held,    that   the   evidence  di 
closed  that  the  real  nature  of  the  transa 
tlon   was  not  a  separate  and  distinct  as 
of  separate  and  distinct  quarts,  but  one  as 
delivered  in  instalments  for  the  purpose 
evading  the  Act,  and  the  conviction  shoa 
therefore  be  affirmed. — 2.  That  the  object 
the  statute  being  to  prevent  the  sale  of  liqu 
by  hotel  licensees  in  greater  quantities  tbi 
one  quart,  the  Ck>urt  should  so  construe  it 
to  suppress  evasions  and  defeat  attempts 
avoid  in  an  indirect  manner  that  which  is 
the  statute  prohibited.    Retp  v    Stephen; 
Sask.  L.  R.  500,  9  W.  L.  R.  441. 

Hotel   liooaso  —   Sale    by    licensee 
wholesale  quantity — Sale   without   license 
Sale    of    spirits    in    forbidden    quantity 
successive  quarts  —  Intention  of  parties 
sale — Evasion   of  Act.     Re9  v.   Stephene, 
W.  L.  R.  441. 


Hotol  lioeBso — Sale  of  apirita  in  greater 
quantities  than  a  quart — Intention  at  time 
of  sale— Construction  of  statutes,] — The  de- 
fendant, the  holder  of  a  hotel  license  to  sell 
liquor  by  retail,  was  convicted  of  selling 
liquor  in  greater  quantities  than  that  autho- 
rised by  the  Act.     It  was  sbewn  that  one 


3.  Local  Option  By-Laws. 

Aotlon  to  sot  aoido  Iby^law  ahoold 

directed  against  the  municipal  oorpont 
and  not  against  those  who  signed  tiie  p 
tion.  Piohe  v.  8t.  Agathe  (1911),  12  q 
P.  R.  295. 

AppUoatloB  to  qnasb  —  AUeg^  im 

larities  —  Submission  to  eleetors^l  —  . 
plication  to  quash  a  local  option  by-law 
the  rural  municipality  of  Argyle,  passed 
1889,  under  the  Liquor  License  Act,  52  V 
15.  Three  objections  were  taken:  (1)  1 
the  by-law  was  not  signed  by  the  rec 
(2)  tiiat  the  by-law  fi^dng  the  day,  bi 
and  places  for  taking  the  vote  was  not  sig 
by  the  reeve,  or  sealed  with  the  corpoi 
seal;  and  (3)  that  the  notice  of  the  by- 
and  of  the  purpose  to  take  the  vote  thei 
was  not  published  during  the  period 
which  it  was  required  to  be  published, 
s.  428  of  the  Municipal  Act,  R.  S.  M.  1\ 
s.  116,  an  application  to  qua[sh  a  by-law  * 
not  be  entertained  unless  the  applicatio] 
made  within  one  year  from  the  passim 
the  by-law,  "except  in  the  case  of  a  by- 
requiring  the  assent  of  the  electors  or  i 
payers,  when  the  by-law  has  not  been 
mitted  to,  or  has  not  received  the  assen 
the  electors,  or  ratepayers.*'  A  similar 
vision,  differing  only  as  to  the  period  of  1 
tation,  was  in  force  when  the  by-law  in  ^ 
tion  was  enacted ;  see  49  V.  c  52,  s.  321 
Held,  that  the  above  provision  meant  a 
mission  in  fact,  and  an  assent  in  fact,  i 
out  reference  to  the  validity  of  the  formal 
attending  the  submission.  The  alleged 
law  was  submitted  to  a  vote  of  the  elei 
and  received  their  assent,  and  it  stood  i 
out  rejection  for  over  thirteen  years. 
summary  method  of  quashing  a  by-law 
the  creature  of  the  statute,  and  mast  be  t 
with  the  limitations  imposed  by  statute. 
re  Houghton  d  Argyle,  23  C,  L.  T.  237. 
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AnMrnmHam  to  qvAsk — Looai  Option 
Bf^w—IrregulaHiies — Liquor  Lioente  Ad, 
i.  204-] — Court  of  Appeal  dismissed  with 
CQtti  Applicant's  appeal  from  an  order  of  Divi- 
woal  Ooort.  16  O.  W.  R.  952,  2  O.  W.  N.  27, 
toaiMng  with  costs  his  appeal  from  an 
•vder  of  Bidden,  J.,  15  O.  W.  R.  880.  21  O. 
U  a  74.  1  O.  W.  N.  710.  dismissing  with 
cotti  Ills  application  to  quash  a  local  option 
I^Haw  passed  by  Town  of  Renfrew.  Mere- 
dith, J^  diMtntinff.l—Ro  EUit  d  Renfrew 
(1911),  18  O.  W.  R.  703,  2  O.  W.  N.  88rr, 
O.L.  B. 

B7-law  —  Deputy  retuminff  olfloers  — 
i>^«el.]— When  a  by-law  requires  the  assent 
U  the  electors,  the  deputy  returning  officers 
to  take  their  votes  should  be  named  in  the 
by-law;  and  a  by-law  passed  under  s.  141  of 
Ike  Liquor  Lciense  Act,  R.  S.  O.  1897  c.  245, 
froo  which  their  names  were  omitted,  was 
pushed,  even  although  deputy  returning 
fifteen  were  subsequently  appointed  by  a 
imenl  by-law.  Re  McArtee  d  Mulmur,  20 
C.  L.  T.  367.  32  O.  R.  69. 

By-law  —  Procedure  at  council  meetinffB 
Sight  to  reject  'by-law  approved  hy  decton 
-Statute,  imperative  or  directory — Right  to 
neomeider  and  adopt  rejected  by-law  at  iuhee- 
fseal  uteeting.} — ^A  municipal  council  sub- 
■itted  a  local  option  by-law  to  the  people 
aid  it  was  carried.  At  a  regular  meeting 
of  the  coundl,  when  only  four  or  five  mem- 
bos  were  present,  the  by-law  was  voted  down 
by  two  votes  each  way.  Later  on  in  the 
BOBtli,  at  another  mee^g  of  the  council 
vben  all  the  members  were  present,  they 
pssKd  the  by-law  without  again  taking  a 
vole  thereon  by  the  electors.  Argued  that 
the  by-law  having  once  been  voted  down  it 
could  not  be  passed  without  another  vote  of 
te  eieetors.  Plea  held  bad,  that  the  by-law 
«as  valid: — Hetd,  that  the  first  sentence  of 
a  373  of  3  Edw.  Yll.  c.  19  was  not  impera- 
tive and  the  coundl  could  still  reject  the  by- 
law although  approved  by  the  electors.  Re 
WOooa  d  IngereoUy  25  O.  R.  439,  considered. 
Re  Bewar  d  East  WiUiame,  6  O.  W.  R.  186, 
10  O.  L.  R.  463. 

Br-l*w  —  Procedure  under  Liquor  Li- 
eoMe  Act — Omission  to  give  notice  of  place 
vhere  by-law  may  be  seen — Omission  to  give 
Botice  of  third  reading  by  council  —  Fatal 
inccolarities— <2aa8hing  by-law— Costs.  Re 
Cr9e$  d  GUdetone  (Man.),  2  W.  L.  R.  40. 


Kw  —  Vattdity   —   Juriediotion    of 
eoaaeJI  over  liquor  trafic — Renewal  of  license 


cloetng — Saloons — Hotel  bar-rooms 
—lAfuor  Traih  Regulation  Act — Municipal 
CIsMet  Act.] — ^A  liquor  license  by-law  pro- 
vided that  upon  information  of  an  infraction 
of  its  provisions  by  a  holder  of  a  license,  he 
■i^t  be  summoned  to  attend  the  next  meet- 
iag  of  the  licensing  commissioners  to  make 
apiilkatioii  for  a  renewal  of  his  license.  It 
was  contended  that  the  holder  could  not  be 
eoBpdied  to  mabe  application  for  a  renewal 
Mtil  tlie  expiry  of  his  license: — Held,  that 
the  eoaocQ  had  authority  to  pass  such  an 
wartment,  under  s.-s.  (d)  of  s.  205,  Mnni- 
ciyil  Oanses  Act,  c  ^  1906.— ^e2d,  also, 
that  a  provision  to  enforce,  inter  dUa,  the 
closing  of  hotel  bar-rooms  during  such  hours 
sf  the  ni^t  as  may  be  thought  expedient,  was 
bsd  as  exceeding  the  powers  conferred  by  s. 


50,  S.-8.  122  of  c.  32.  Hayes  v.  Thompson, 
9  B.  0.  R.  249,  followed  on  this  point.  Re 
Moloney  d  Victoria,  6  W.  L.  R.  627,  13  B. 
C.  R.  194. 

By-law  —  Voting  on  by-law  —  Irregu- 
larities— Publication  of  by-law — Designation 
of  newspaper  by  council  —  Appointment  of 
agents  or  scrutineers — Persons  not  entitled  to 
vote — Compartments  for  voters — Secrecy  of 
ballot — Presence  of  strangers  in  poUing  place 
— Duties  of  returning  officer  at  close  of  poll.} 
— ^Application  to  quash  a  "local  option  by- 
law." The  applicants  complain  that  the  re- 
quirements of  the  Municipal  Act  were  not 
complied  with.  They  state  20  grounds. 
Those  urged  may  be  classed  under  8  heads : — 
1.  That  no  newspaper  was  designated  by  the 
council,  as  the  Act  requires,  wherein  the  by- 
law should  be  publi8hed.-^2.  Non-appoint- 
ment of  one  person  to  attend  the  polling  on 
behalf  of  those  interested  on  each  side. — 3. 
Persons  being  allowed  to  vote  who  were  not 
so  entitled.— 4.  Absence  of  a  compartment 
wherein  a  voter  could  mark  his  ballot  screened 
from  observation.  5.  Presence  of  other  per- 
sons in  the  compartment  with  the  voter. — 

6.  Allowing  other  persons  to  be  in  a  position 
to  see  how  the  voter  marked  his  ballot. — 

7.  Allowing  persons  to  be  in  the  polling  place 
who  were  not  entitled  to  be  there. — 8.  Non- 
performance by  the  returning  officer  of 
various  duties  required  of  him  at  and  after 
the  dose  of  the  poll.  Part  of  the  complaint 
was  proved,  part  was  disproved : — Held,  that 
the  election  had  been  conducted  within  the 
meaning  of  the  s.  204  of  the  Act  and  did  not 
affect  the  result  of  the  election.  Motion  re- 
fused. Re  Dillon  d  Cardinal,  5  O.  W.  R. 
653,  750,  10  O.  L.  R.  371. 

Chanses  ia  aame  and  bonadaiies  of 
maniolpallty — Mandamus — By-law  in  part 
bad.]— The  Act  53  V.  c.  52,  assented  to  dlst 
March,  1890,  making  changes  in  names  and 
boundaries  of  the  municipalities  into  which 
the  province  was  divided,  provided,  by  s.  81, 
that  if,  in  any  of  the  territory  changed  as  to 
its  municipal  situation  by  the  provisions  of 
the  Act,  a  by-law  under  the  local  option 
clauses  of  the  Liquor  License  Act  should 
be  in  force  at  the  time  of  the  coming  into 
force  of  the  Act,  such  by-law  should  continue 
to  affect  such  territory  as  if  the  Act  had  not 
been  passed.  The  village  of  Napinka  was 
in  1890  part  of  the  rural  municipality  of 
Brenda,  in  which  a  local  option  by-law  had 
been  passed  forbidding  the  receiving  of 
any  money  for  licenses  under  the  iJquor 
License  Act;  but,  by  53  V.  c  52,  the  village 
became  part  of  the  newly  created  municipality 
of  Winchester,  and  again  in  1896  it  was  made 
part  of  a  municipality  then  created  under 
the  old  name  of  Brenda: — Held,  that  the 
local  option  by-law  was  still  in  force  in  that 
village,  notwithstanding  the  changes  in  name 
and  boundaries  of  the  municipalities  referred 
to.  Doyle  v.  Duferin,  8  Man.  L.  R  286, 
followed — Held,  also,  that  the  by-law  was 
valid,  although  it  contained  an  additional 
provision  unauthorised  by  the  statute,  pur- 
porting to  prohibit  the  granting  of  any 
licenses  within  the  limits  of  the  municipality. 
Rem  V.  Fishermen  of  Faversham,  8  T.  R. 
352;  Rew  v.  Bumstead,  2  B.  &  Ad.  699, 
and  Re  Fennell  d  Ouelph,  24  U.  O. 
R.  238,  followed.  Application  for  mandamus 
to  license  commissioners  to  grant  a  license  to 
sell  liquor  in  Napinka  refused  without  costs. 
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Rem  V,  lAcense  Commissionrs  for  License 
District  No,  i.  In  re  Anderson,  23  C.  L.  T. 
270,  14  Man.  L.  R.  535. 

Closlas  of  saloons  —  Bar-rooms  —  Bun- 
dap  closinff — Powers  of  munioipalitp — Liquor 
Traffic  Reffulation  Act,] — ^Appeal  by  way  of 
case  stated  from  a  coxxviction  by  the  police 
magiatrate  for  Nanaimo,  whereby  the  appel- 
lant was  conyicted  under  a  Sanday  observ- 
ance by-law,  the  offence  being  that  of  being 
found  in  the  bar-room  of  the  Crescent  Hotel 
between  10  and  12  p.m.  on  Sunday,  con- 
trary to  the  proTisions  of  the  by-law.  By 
the  Liquor  Traffic  Regulation  Act,  liquor 
is  prohibited  from  being  sold  between  11  p.m. 
on  Saturday  and  1  a.m.  of  the  Monday  fol- 
lowing, and  also  during  any  other  days  or 
hours  during  which  the  place  is  to  be  kept 
closed  by  order  of  municipal  by-law: — Held, 
setting  aside  the  conviction,  that  a  munici- 
pality has  no  power  under  a.  50,  8.-ss.  109 
and  110,  of  the  Municipal  Glauses  Act,  to 
pass  a  by-law  closing  any  kind  of  licensed 
premises  except  saloons. — 2.  A  municipality 
is  not  empowered,  by  s.  7  of  the  Liquor 
License  Regulation  Act,  to  pass  any  closing 
by-law,  the  intention  of  the  section  being 
to  prohibit  the  sale  during,  inter  alia,  such 
hours  as  may  be  prescribed  by  the  munici- 
pality under  the  authority  of  some  other 
statute.— 3.  Where  a  statute  creates  offences 
and  provides  the  necessary  machinery  for  the 
carrying  out  of  its  provisions,  a  by-law  to 
put  it  in  force  is  unnecessary  and  bad.  Hayes 
v.  Thompson,  22  G  L.  T.  422,  9  B.  G.  R. 
249. 

Coavietod  as  asoat — Set  aside,] — De- 
fendant was  sending  for  ale  to  a  Brockvllle 
brewery  and  two  friends  asked  him  to  order 
some  for  them,  giving  him  the  money  to  pay 
for  the  same.  The  ale  was  delivered  to  the 
defendant  and  his  two  friends: — Held,  that 
the  only  sale  of  ale  was  by  the  Brockville 
dealers,  and  the  importation  into  the  town- 
ship oi  Mountain  was  an  innocuous  act  and 
the  conviction  should  be  quashed.  Rea  v. 
Montgomery  (1909),  14  O.  W.  R.  025,  1  O. 
W.  N.  30. 

Direotioiui  to  Totors — Motion  to  quash 
— Electors'  status  to  oppose,] — ^A  local  option 
by-law  named  as  one  of  the  polling  places  a 
small  unincorporated  village,  without  specify- 
ing any  house,  hall,  or  place  in  the  village. 
Polling  had  taken  place  at  this  village  year 
after  year  at  municipal  elections,  and  any 
house  or  place  in  it  could  be  easily  found : — 
Held,  following  In  re  Huron  d  South  Nor- 
wich, 19  A.  R.  343,  that  the  polling  place  was 
sufficiently  defined.  But  held,  also,  that,  as 
directions  to  voters  had  not  been,  as  required 
by  the  Municipal  Act,  ss.  142  and  352,  fur- 
nished to  the  deputy  returning  officers,  and 
as  there  was  not  clear  evidence  of  the  post- 
ing up  under  the  directions  of  the  council 
of  the  by-law  at  four  or  more  public  places, 
the  by-law  must  be  quashed,  these  not  being 
irregularities  cured  by  s.  204,  and  the  fact 
that  no  harm  had,  as  far  as  shewn,  resulted, 
being  no  answer.  The  municipal  council 
having  decided  not  to  oppose  the  motion  to 
quash  the  by-law,  certain  electors  were  al- 
lowed, at  their  individual  risk*  as  to  costs,  to 
oppose  it  in  the  councirs  name.  Re  Mace 
d  Frontenac,  42  U.  C.  R.  at, p.  76,  followed. 
Re  Salter  d  Beckwith,  22  G.  L.  T.  182,  1 
O.  W.  R.  266.  4  O.  L.  R.  51. 


Falluro  to  publisb  aoticos  reqvlMd 
liy  s.  66  of  tho  Liquor  lioonso  Aet  — 

Injunction  to  restrain  municipal  councils 
from  submitting  by-laws  to  electors — Jurisdic- 
tion— Remedy  by  motion  to  quash— Special 
meeting  of  council — ^Notices  LitHe  v.  Mc- 
Cartney, Johnston  v.  Wright,' 9  W.  L.  R  448. 

Xaowlodgo  aoqvirod  Isj  plalatiff  of 

prior  publication  of  a  by-law  is  not  a  reason 
for  dismissing  his  suit  to  have  such  by^v 
set  aside  for  want  of  publication.  Pid^  T. 
St.  Agathe  (1911),  12  Que.  P.  R.  295. 


Liquoir  Ideeaso  Aot-— Provitioiit  as  to 

voting    contained   in    concurrent    by-law  — 
Absence  of  proper  provisions  in  operative  by- 
law— Defective    by-law — Municipal    Aet^   t. 
tOO—PubUoations  in  Gose^to.]— Upon  appeal 
from  an  order  quashing  a  by-law  of  a  town 
forbidding  the  receiving  of  any  money  by  the 
town    corporation    for   a   Ucense   under  the 
Liquor   License    Act: — Held,    that    the  Act 
does   not  contemplate  or  provide   for  more 
than  one  by-law,  and  that  by-law  must  con- 
tain within  itself  all  the  essential  provirioiu 
prescribed  by  law.    By-law  77,  whidb  was  tlie 
operative  one,  did  not  contain  a  number  of 
provisions  required  by  the  Act  as  to  the  taking 
of  the  vote  of  the  electors  thereon,  etc;  but 
these  provisions  were  contained  in  by-law  78, 
which  was  finally  passed  on  the  same  day 
that  by-law  No.  77  received  its  second  read- 
ing.   By-law   77   was  afterwards   submitted 
to  the  electors  and  approved,  and  then  re- 
ceived its  third  reading.     By-law  78,  among 
other  things,  fixed  the  time  when  the  sum- 
ming up  of  the  votes  should  take  place,  and 
the  time  when  and  the  place  where  the  mayor 
should  appoint  the  persons  to  attend  at  the 
polling  places  and  the  summing  up  of  the 
votes: — Held,    that    this    should    have    been 
contained  in  by-law  77,  and  its  absence  fn>oi 
that  by-law  rendered  that  by-law  inoperative 
and  void,  and  incapable  of  being  saved  by 
s.  200  of  the  Municipal  Act    Per  Howell, 
G.J.A.,  that  the  Act  was  not  complied  with 
as  regards  the  publication  in  the   Gazette. 
Re  Shaw  and  Rural  Municipality  of  Portage 
la  Prairie,  15  W.  L.  R.  718,  foUowed.  Order 
of  Metcalfe,  J.,  affirmed.     Re  Ryall  d  Car- 
man (1911),  16  W,.  L.  R.  380,        Man.  L.  R. 

Liquor  Iiieonso  Aet,  1908 — Construo- 
tion  —  Powers  of  provincial  legislature  — 
Petition — Alterations  in — Defects — Non-com- 

Sliance  with  statute — Invalidity  of  by-law— 
Notice  of  voting — Publication — Appotntment 
of  returning  officer — Time  and  place  for  sum- 
ming «p  votes  —  Printed  instructions  for 
voting — Unauthorised  addition  to—'Plaoe  of 
voting  —  Irregularities  —  Curative  section  of 
Act  —  Costs,} — The  Saskatchewan  Liquor 
License  Act,  1908,  and  Acts  in  amendment 
thereto,  being  statutes  derogatory  of  the 
common  law,  should  be  construed  strictly. — 
QuQsre,   whether   the   provisions  of   the  Act 

S'ving  to  municipalities  the  right  to  pass  a 
cal  option  by-law  were  within  the  powen 
of  the  Saskatchewan  legislature : — Held^  upon 
a  motion  to  quash  a  local  option  by-law  ap- 
proved by  the  electors  and  passed  by  the  coun- 
cil of  a  city,  that  the  petition  for  the  by-law 
did  not  comply  with  the  statute,  because  it 
was  altered  after  it  was  signed,  by  adding 
"Moose  Jaw'*  to  the  petitioners'  name  as 
signed,  and  because  no  street  address  or  de- 
scription of  the  locus  in  which  each  of  the 
petitioners  resided  was  given  in  the  schedule. 
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ts  reqiiind  by  the  Act     Re  WiUiamt  and 
T9wn  of  Brampton,  17  O.  L.  R.  306,  applied 
and  followed.    And  held,  that,  as  there  was  no 
■nflident  petition  to  the  coundl*  the  by«law 
founded  on   the   petition   was   invalid,   and 
■honld   be   qoaahed. — Eeld^    alao,    that    the 
petitioD  waa  void  for  another  reason,  via., 
that  the  i«nres  "1910"  were  added  to  it 
after  it  was  signed,  which  was  important  in 
view  of  a-fl.  4  of  s.  130  of  the  Liquor  license 
Act— J7e)d,  also,  that  the  coratiye  section  of 
the  Act  did  not  save  the  by-law,  as  against 
these  objections^  as  it  does  not  apply  to  de- 
fects and  irregolarities  in  the  petition.    The 
notice  of  the  Toting  on  the  by-law,  required 
by  ■.  133  of  the  Act  as  amended  in  1900, 
WIS  pnUished  on  the  6th,  13th,  and  20th  days 
of  October,  1010: — Held,  not  a  publication 
*  for  at  least  three  weeks  "  within  the  mean- 
big  of  the  section ;  and  that  the  curatiye  sec- 
tun  did  not  apply.     Oomfooi  ▼.  Royal  Ea- 
tkmge  AMuranoe  Co.  ri904]  1  K.  B.  40,  and 
Mgncnt  of  Howell,  GjTjL,  in  Re  Bhaw  and 
Bmal  MmnMmdUiv  of  Portage  la  Prairie,  15 
W.  L.  B.  71S,  appUed  and  followed.— -Feld. 
also,  tiiat  the  by-law  was  bad  becanse  it  did 
not  appoint  a  returning  officer  nor  fix  the 
time  when  and  the  place  where  he  should  sum 
op  tlie  nomber  of  Totes  cast,  as  required  by 
a  214.    Re  RpaU  and  Toton  of  Carman^  16 
W.  Lb  R.  380,  and  Re  BeU  and  Totonekip  of 
Mima,  13  O.  L.  B.  80,  appUed  and  f oUowed.— 
BeU,  also,  that  the  by-law  was  bad  be<»use 
the  printed  instructions  to  voters  added  an 
maatlioiised  illustration  which  in  effect  in- 
vited the  dectors  to  vote  in  favour  of  local 
option. — Hetd,  also,  that,  having  regard  to 
^  proviaions  of  s.  132  of  the  Act,  every  elec- 
tor was  entitied  to  vote  on  the  by-law  at  tiie 
polling  place  where  he  voted  for  mayor  and 
aiderman;  and  an  arrangement  by  which  the 
foOiag  places   were  different  was   such   an 
incgalarity  as  could  not  be  cured.     The  by- 
kv  was  quashed  vdth  costs  against  the  dty 
eomoration.    Re  Mead  d  Mooee  Jaw  (1911), 
17  W.  L.  R.  14.  Sask.  L.  R. 


U«««r  Idoeaae  Aet,  s.  141  iZy-PeH- 

lioa  for  enhmieeion  of  by-laio — Signatures — 
SkiaAment  from  petition  —  Ineufioiency  — 
Imperative  enactment  —  Duty  of  Court  — 
Memdamue  to  eouncU — Demand — Refusal  — 
Apptai — Statue  of  appeUant.] — Sub-section  3 
of  a  141  of  the  Liquor  License  Act,  R.  8.  O. 
1»7  c  245,  as  added  by  6  Edw.  VII.  c.  47, 
a  24,  and  amended  by  7  Edw.  VII.  c  46,  s. 
U,  provides  that  *'  in  case  a  petition  in  writ- 
ing signed  by  at  least  twenty-five  per  cent  of 
the  t^tal  number  of  persons    .    .     .    quali- 
fied to  vote  at  municipal  elections,  is  filed 
with  the  derk  of  the  munidpality  on  or  be- 
fote  the  1st  day  of  November    .     .    .    pray- 
ing for  Che  submission  of  such  by-law" — a 
local  option  by-law—"  it  shall  be  the  duty  of 
the  eovocfl  to  submit  the  same  to  a  vote 
of  the  mmidpal  doctors  as  aforesaid."    Upon 
for  a   mandamus    to   compel   the 
after  the  filing  of  a  petition  in  due 
to  submit  a  by-law  to  a  vote  of  the  dec- 
: — HHi,  reversing  the  decision  of  Mere- 
CJ.CLP^  that  the  document  filed,  bdng 
in  the  fona  of  a  petition,  but  signed  by  only 
two  ciectors,  with  the  signatures  of  others 
■ifldent  to  make  up  the  proper  number  at- 
tMhed  tbereto,  having  been  previoudy  affixed 
^  sad  detadied  from,  other  petitions  in  the 
mmt  form,  was  not  a  "petition  in  vrriting 
4p0d  by  at  least  twenty-nve  per  cent  of  the 
teml  nomber  of  persons  qualified  to  vote," 
vithia  tbe  meaning  of  the  statute,  notwith- 


standing that  no  fraud  was  alleged. — Held, 
also,  that  one  of  the  members  of  the'  council 
had  a  status  to  maintain  an  appeal  from  an 
order  in  the  nature  of  a  mandamus  requiring 
the  council  to  submit  the  by-law. — Semble, 
alao,  per  Anglin  and  Glute,  JJ.,  that  if  a 
demand  other  than  that  made  by  the  filing  of 
the  petition  was  necessary  to  found  the  ap- 
plication for  a  mandamus,  the  action  of  a 
deputation  which  waited  on  the  council  and 
urged  the  submisdon  of  the  by-law  was  a 
sumdent  demand;  and  that  although  there 
may  have  been  no  express  refusal  by  the 
council  formally  enunciated,  the  proceedings 
in  the  council  shewed  that  there  was  a  with- 
holding of  compliance  with  the  prayer  of 
the  petition,  a  determination  not  to  com- 
ply, which  was  the  equivalent  of  a  refusal. 
— Semhle,  also,  per  Anglin,  J.,  that  the 
statute  is  imperative,  and  it  is  the  duty  of 
the  Court  upon  the  application  for  a  manda- 
mus, to  determine  for  itsdf  whether  or  not  a 
petition  suffidentiy  dgned  has  in  fact  been 
filed,  whatever  view  the  munidpal  council 
may  have  taken  of  it.  Re  Williams  d  Bramp- 
ton, 17  O.  L.  R.  398,  12  O.  W.  R.  1235. 

Liawor  Lieensa  Aet,  a.  141  (3)— Peti- 
tion for  submisdon  of  by-law — Signatures — 
Detachment  from  petition  —  Insuffidency  — 
Non-compliance  writh  statute — Mandamus  to 
coundl — "  Just  and  convenient  "—Judicature 
Act  8.  58  (9).  Re  Carter  d  Clapp,  12  O. 
W.  R.  1275. 

ICotlas  to  qnaali — Irregularities  in  sub- 
misdon to  electors — ^Advertising — ^Posting  — 
Time  of  passing  by  council-— Substantial  oem- 
pliauce  with  statute  —  By-law  good  on  fiice 
—  Dday  in  moving  —  Discretion  —  Refusal 
to  quash — ^Costs.  Re  Robinson  d  Beams- 
viUe,  9  O.  W.  R.  273.  317. 

Motiaa  to  quash  —  Objections — ^Voting 
— Notices — Character  of  type — Posting  — 
Public  places — ^Tenants  voting  without  right 
— Effect  on  majority — Refusal  to  swear  voter 
— ^Undue  influence — Bribery — Coerdon — Boy- 
cotting— Proof  of  offences — Promise  to  erect 
building  in  village.  Re  Leahy  d  Lakefield, 
8  O.  W.  R.  743. 

ICottoa  to  qvaali  —  Persons  entitled  to 
vote — Consolidated  Municipal  Act,  1903,  ss, 
S48,  S68.] — Upon  an  application  to  quash  a 
local  option  by-law : — Held,  that  on  a  proper 
interpretation  of  s.  348  of  the  Consolidated 
Munidpal  Act  1903,  the  derk  was  justified 
in  treating  as  induded  in  the  list  of  voters 
therein  referred  to  the  names  of  persons 
found  to  be  entitled  to  vote  by  the  County 
Court  Judge,  upon  revising  the  voters'  list  of 
the  munidpality. — ^The  provision  of  s.  368 
requiring  a  statutory  dedaration  of  secrecy 
to  be  made  by  every  officer  and  clerk  autho- 
rized to  attend  at  a  polling  place  is  directory 
only,  and  the  failure  of  the  officers  to  comply 
with  its  requirements  does  not  invalidate  the 
dection. — It  is  competent  for  the  coundl  not 
to  hold  a  poll  in  each  subdividon  of  the 
munidpality  if,  in  its  judgment  it  is  ex- 
pedient not  to  do  so.  Re  Wynn  d  Weston, 
10  O.  W.  R.  1115,  15  O.  L.  R.  1. 

Mottoa  to  qnash  —  Procedure  —  Non- 
compliance udth  statute  —  Substantial  com- 
pliance— Petition  for  by-law — Percentage  of 
Xualifled  electors  —  Inquiry  by  council  — 
finutes  of  council— Voters*  Ust—OertiflcaU 


2296 


nrroxiGATiHo  uqitobb. 


o/  clerk  —  Summing  up  of  vote$  —  Adjourn- 
ment— Time  for  hy-lato  to  take  effect — Mis- 
take.]— On  an  application  to  quash  a  local 
option  by-law  passed  under  the  provisions  of 
88.  61  to  73,  incluslye,  of  the  Liquor  license 
Act,  R.  S.  M.  1902,  c  101 :— H«W,  that  none 
of  the  following  objections  to  the  proceedings 
were  fatal  to  the  by-law: — 1.  That,  instead 
of  one  petition,  about  13  papers,  all  with  the 
same  printed  heading,  eadi  having  a  number 
of  signatures,  were  tied  up  in  a  roll,  the 
sheets  not  fastened  together,  and  presented 
to  the  council,  it  being  admitted  that  the 
heading  of  each  was  sufficient  for  a  petition. 
— 2.  That  there  was  no  entry  in  the  minutes 
of  the  proceedings  of  the  council  shewing 
receipt  of  the  petition,  such  receipt  having 
been  recited  in  the  by-law. — 8.  That  there 
was  no  proof  that  the  petitions  altogether  had 
been  signed  by  one-fourth  in  number  of  the 
electors.  It  was  for  the  council  to  satisfy 
itself  that  this  condition  had  been  complied 
with,  and  it  must  be  assumed  that  it  per- 
formed its  duty  in  that  respect — 4.  That,  in- 
stead of  preparing  and  posting  up  "  a  list  of 
those  entitled  to  vote  on  such  by-law,'*  as  re- 
quired by  8.  67  of  the  Act,  the  derk  of  the 
municipality  posted  up  and  supplied  merely 
copies  of  the  last  revised  list  of  elect- 
ors of  the  municipality  for  the  year,  cer- 
tified by  him  to  be  true  copies  thereof.  Under 
s.  63  of  the  Act  the  two  lists  would  contain 
the  same  names  ^S.  That  the  certificate  of 
the  clerk  as  to  the  result  of  the  voting,  by 
mistake,  referred  in  the  body  of  it  to  the  by- 
law by  a  wrong  number.  The  heading  of  the 
certificate,  however,  suffidenfly  shewed  what 
by-law  was  referred  to. — 6.  That,  instead  of 
summing  up  the  votes  on  the  day  appointed 
by  the  by-law,  the  derk,  on  account  of  the 
non-receipt  of  one  of  the  ballot  boxes,  ad- 
journed the  proceedings  to  a  future  day,  for 
which  there  is  no  statutory  authority. — 
7.  That  the  by-law  received  its  third  reading 
on  the  27th  December,  1904,  and,  although 
passed  in  the  afternoon  of  that  day,  was 
dedared  to  be  in  force  on  that  day,  that  is,  as 
alleged,  from  the  beginning  of  that  day. — 
When  there  has  been  a  virtual  compliance 
with  the  statute,  and  the  departures  com- 
plained of  have  been  rather  from  the  letter 
than  from  the  spirit  of  the  enactment,  the 
Ck>urt  has  a  discretion  in  determining  whether 
there  has  been  a  snffident  compliance,  and 
whether  effect  should  be  given  to  the  objec- 
tion on  an  application  to  quash.  Re  White 
d  East  Sandwich,  1  O.  R.  530.  and  Re  Young 
d  Binhrook,  31  O.  R.  106.  followed.  Re 
OagweU  d  South  Norfolk,  15  Man.  I/.  R. 
620,  1  W.  L.  R.  327. 

Motion  to  qvasli  —  Publication  through 
mistake  of  hy-lato  and  notice  more  than  five 
weeks  before  day  of  voting — Correction  — 
VaMdity  of  election  of  members  of  council 
passing  by-law — Invalid  resignation  of  reeve 
prior  to  signing  by-law  and  affiming  seaL] — 
Where,  by  the  mistake  of  the  township  clerk, 
the  first  publication  of  a  local  option  by-law 
was  more  than  five  weeks  before  the  voting 
day,  but  very  shortly  afterwards,  on  dis- 
covering the  mistake,  he  caused  such  pub- 
lication to  be  cancelled,  treating  it  as  a  nul- 
lity, and  republished  the  by-law  so  as  to 
bring  it  within  the  proper  time,  the  notice 
appended  thereto  stating  it  was  the  first  pub- 
lication, and  the  result  of  the  voting  was 
apparently  in  no  way  affected  by  the  first 
erroneous  publication : — Held,  that  the  pub- 


lication was  sufficient.  Re  Armstrong  ssi 
Township  of  Toronto,  17  O.  R.  766.  dii- 
tinguished. — ^The  legality  of  the  election  of 
the  members  of  the  council  who  pass  socfa  a 
by-law,  they  having  been  returned  as  duly 
elected  and  having?  taken  the  oath  of  ofB<», 
will  not  be  enquired  into  on  a  motion  to 
quash  the  by-law. — ^The  fact  that  the  ree?e, 
who  signed  the  by-law  and  caused  the  co^ 
porate  seal  to  be  attached,  had  prior  thereto 
purported  to  resign  from  the  office,  without 
the  consent  of  the  majority  of  the  members 
present  at  a  meeting  of  the  coundl,  and  witb- 
out  his  resignation  having  been  entered  on 
the  minutes  thereof,  did  not  predude  him 
from  afterwards  acting  as  such.  Re  Fs«- 
dyke  d  OHmsby,  12  O.  L.  R.  211,  7  O.  W.  R 
739.  8  O.  W.  R.  81. 

Motion  to  qnaA  —  Technical  ohjectioBi 
— Substantial  compliance  with  statute— De> 
lay  in  moving — ^Discretion — Refusal  to  qussfa. 
Re  Robinson  d  BeamsviUe,  8  O.  W.  R.  688. 

Motion  to  qnmak  —  Voting  on  by-law- 
Persons  voting  who  were  not  entitled— Voter^ 
lists  Act,  1907— Finality  of  lists — ScrotinT. 
Re  McQrath  d  Durham,  12  O.  W.  R.  149, 
1091. 

Motion  to  qnmak  by-law-— <7oii  «cef- 

totn  how  bad  baUots  were  fnarked  —  Foft 
of  clerk — Municipal  Act,  s.  204.] — ^169  votai 
were  cast  in  favour  of  a  by-law  and  111 
against,  so  that  166%  (equal  167)  votei 
were  necessary  to  give  the  statntory  majority, 
and  it  was  dalmed  that  the  by-law  should  be 
quashed  if  it  could  be  diewn  that  three  votes 
were  improperly  cast: — ^Middleton,  J.,  hsMi 
that  the  Court  has  power  to  quasih  a  by-lav 
for  illegality.  Illegality  is  shewn  when  it 
appears  that  the  by-law  was  passed  upon  thf 
vote,  not  of  qualified  voters,  but  of  the  quali- 
fied voters  plus  certain  persons  luiving  oo 
qualification.  In  order  to  ascertain  whethei 
these  affected  the  result  the  number  of  bod 
votes  is  compared  with  the  majority.  'Bn 
Court  can  enquire  into  the  facts  and  asoer 
tain  how  the  bad  ballots  were  marked.  Yoten 
alone  are  protected,  and  not  the  man  who  hai 
no  right  to  vote.  The  Court  is  compelled  ii 
effect  to  deduct  the  bad  votes  from  tiie  vota 
cast  in  favour  of  the  by-law.  In  this  way  tfa( 
bad  votes  are  really  counted  twice— once  a 
the  actual  count,  and  again  at  the  motion  t 

3uash.  The  question  is  not  condudvelj 
edded,  but  the  Court  is  at  present  bound  b! 
Re  Schumacher  d  Chesley,  21  O.  L*.  B 
525,  where  it  hdd  that  the  derk  oould  vote 
Sturmer  v.  Beaverton  (1911),  19  O.  W.  B 
255,  2  O.  W.  N.  1116. 

Motion  to  qnasb  by-law— Fotot  iOt 

gaUy  cast — Right  to  shew — Deduction  frm 
majority,] — Held^  having  regard  to  s.  12  « 
the  liquor  License  Act,  that,  on  a  motia 
to  quash  a  local  option  by-law,  the  appUcai 
may  shew  that  illegal  votes  were  cast;  ani 
if  that  is  shewn,  that  the  illegal  Totes  mH 
be  deducted  from  those  favourable  to  the  tag 
law;  and,  if  the  result  be  that  the  majoril 
is  not  suflident,  the  by-law  will  be  quasbo 
—Re  Mitchell  d  CampbeUford,  IS  O.  L.  S 
578,  distinguished. — Re  Cleary  d  Nepean,  | 
O.  L.  R.  392,  approved  and  followed. — Ai 
where  the  by-law  was  carried  by  a  majotK 
of  10  of  the  votes  actually  cast,  and  it  ^ 
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jMtred  that  12  of  the  penons  who  voted  had 
M  fight  to  do  80,  the  by-Uw  web  quashed. 
Re  (yn^n  A  David$<m  (1911),  17  W.  L.  R. 
153,  Saak.  L.  R. 


—  Failure  to  publish  —  Injuno- 

Uum^Liquar  License  Act,  »  66 — Remedy  by 
notion  to  quaoh,] — ^The  failure  to  publish 
the  notice  of  the  voting  on  a  local  option  by- 
lav  required  by  s.  66  of  the  Liquor  License 
Act,  R.  8.  M.  1902,  c  66,  is  good  ground  for 
an  application  under  s.  417  of  the  Municipal 
Act  to  quash  the  by-law  if  afterwards  carried 
and  passed  by  the  council  at  the  third  read- 
ing {HeU  T.  South  Norfolk,  8  Man.  L.  R. 
430;Jnre  Croee  and  Town  of  Gladstone,  15 
Man.  L.  R.  528)  ;  but  an  injunction  to  pre- 
vent the  coundl  from  submitting  the  by-law 
to  the  vote  of  the  electors  will  not  be  granted 
bj  reason  only  of  the  failure  to  publish  such 
notice,  because  of  the  existence  of  another 
adequate  remedy  in  case  the  by-law  should 
be  carried,  viz.,  an  application  to  quash 
it  Weber  v.  TimUn,  34  N.  W  R.  29,  fol- 
lowed. Helm  V.  Port  Hope,  22  Gr.  273,  and 
King  v.  City  of  Toronto,  5  O.  L.  R.  163,  dis- 
tinguished on  the  ground  that  in  those  cases 
the  ooondls  had  no  jurisdiction  to  submit  the 
questions  to  the  vote  of  the  people.  Little  v. 
McCartney,  Johneton  v.  Wriyht,  18  Man.  L. 
£.323,9  W.L.  R  448. 


<lHUsal«m  ttf  ea— nHal  vart — Summing 
•p  of  votee  —  Time  and  place  for,]  —  The 
oausaion  in  a  local  option  by-law  of  the  time 
and  place  where  the  votes  are  to  be  summed 
Dp,  at  provided  by  ss.  341  and  342  of  the 
Municipal  Act,  1903  (O),  is  the  omission  of 


an  esKntial  part  of  and  makes  the  by-law  in- 
valid, and  8.  204  of  the  Act  does  not  apply  to 
aire  the  defect,  as  such  omission  is  more  than 
an  irregularity.  Re  Bell  d  Blma,  13  O.  L. 
R.8a 

Ovdar  ««aahlac  1i«aA«ae  third  read- 
laalpaaaias  pr«Biatiire  —  Ap- 
peal from  —  Waiver  by  council  purporting 
to  read  j^-law  a  third  time  after  notice  of 
meal— lime  for  finally  passing  by-law  — 
Keeeasity  for  expiry  of  two  weeks  from  de- 
dsration  of  result  of  vote  —  No  necessity  for 
dcdaration  —  Municipal  Act  —  Liquor  Li- 
ccase  Act  —  Repeal  of  by-law  —  Irregulari- 
ties In  voting  —  Voters  depositing  ballots  in 
box  —  Publication  of  notice  —  ^me  for  — 
CoMlitQtion  of  council — Knowledge  of  coun- 
cil of  approval  of  voters  —  Voters'  lists  — 
Names  of  voters  —  Deputy  returning  officers 
—Appointment  of  —  Poll  derln  —  Uliterate 
voters  —  Marking  of  ballots — ^Irregularity — 
EOect  on  result  —  Curative  provision  of  sta- 
tute —  Form  of  oath  for  voters — By-law  not 
ptnfcihiting  sale  of  liquor  in  places  of  public 
f«tertainment  —  Immaterial  omission.  Re 
Duncan  d  Midland,  10  O.  W.  R.  345.  551. 

FatHlom  for  auliaaiasioB  of  by-law — 

Inenfleienoy  —  Injunction  —  Rule  i75.]  — 
la  preparinir  a  local  option  petition  the  head- 
iasi  apparently  in  the  first  instance  were 
written  on  a  number  of  sheets  of  paper  and 
■gnatnres  obtained.  Then  the  sheets  were 
ganuned  together,  one  at  the  bottom  of  the 
other,  the  headings  on  aU  except  the  first  be- 
lag  aatilated.  Petition  held  insufficient  Tes- 
tinoay  received  under  Man.  K.  B.  Rule  475, 
an  thle  application  for  interim  injunction. 
Admmg  ▼.  Woode,  12  W.  L.  R.  135,  affirmed 
11909),  12  W.  L.  R.  491. 


PetitioB  for  submiaaioB  of  b^-law — 

Revival  of  petition  prepared  in  previous  year 
— Injunction,] — ^A  local  option  petition  pre- 
pared for  Submission  in  1908  to  a  municipal 
council  was  not  submitted  until  1900: — Held, 
that  petition  could  not  be  acted  on.  Hatch  v. 
Rathwell,  12  W.  L.  R.  141. 

Reversed:  (1909),  12  W.  L.  R.  376. 

PetitioB  for  svbaiiiasloB  of  by-lair — 

Signatures  —  Opportunity  for  fraud  —  Duty 
of  council  —  Injunction,]  —  Plaintiff  asked 
for  an  injunction  restraining  the  defendant, 
a  municipal  secretary-treasurer,  from  sub- 
mitting a  by-law  to  repeal  a  local  option  by- 
law. The  main  contention  was  as  to  whether 
or  not  a  petition  is  valid  where  the  heading  is 
on  the  first  page  only,  the  signatures  being 
on  that  and  following  pages.  There  was 
merely  a  suggestion  of  the  possibility  of 
fraudulent  practices  with  such  a  petition. 
Petition  held  valid  and  injunction  refused. 
Moore  v.  McKibbon  (1909),  12  W.  L.  R.  358. 

PetitioB  for  anbmiasioB  of  by-law — 

The  petition  in  this  case  was  prepared  with 
headings  on  a  number  of  sheets  and  were 
then  handed  in  to  the  clerk  of  a  municipal- 
ity Presentation  held  sufficient.  The  clerk 
suggested  that  these  should  be  put  in  the 
shape  of  one  document,  and  he  who  had 
charge  of  the  sheets  then  cut  off  some  of  the 
headings  and  pasted  one  sheet  at  the  bottom 
of  another,  a  sheet  with  a  heading  being  at 
the  top.  One  of  the  headings  was  not  ad- 
dressed to  any  one,  and  another  one  was  not 
addressed  to  any  municipality.  Striking  out 
the  names  on  the  impeifected  sheets,  it  was 
found  there  were  not  as  many  names  left  as 
is  required  by  Man.  Liquor  License  Act,  s. 
62.  Larhin  v.  Poison,  12  W.  L.  R.  144. 
Affirmed  (1^00),  12  W.  L.  R.  491. 

PetitioB  for  Toto   of   ratopayora   — 

Proof  of  genuineness  of  signatures — Manda- 
mus,]— One  of  several  petitions  under  7  Edw. 
VII.  c.  46,  s.  1,  amending  the  Liquor  License 
Act,  O.  S.  N.  B.  1908,  c.  22,  s.  21,  was  ac- 
companied by  a  mere  certificate  as  to  gen- 
uineness of  signatures,  etc.,  and  another  by  a 
certificate,  purporting  to  have  been  sworn  to, 
stating  that  the  names  in  the  petition  were 
genuine,  and  that  the  petitioners  signed  them- 
selves or  gave  authority  to  some  member  of 
their  family  or  to  the  party  certifying  to 
sign  for  them: — Held,  this  was  not  a  com- 
pliance with  the  Act  Ew  p,  Stavert,  39  N. 
B.  R.  6. 

PetitioB  to  oovmeil  —  Liquor  License 
Act,  s.  62 — Receipt  of  petitionr--Time,] — The 
receipt  by  the  clerk  of  a  municipality  of  a 
petition  for  a  local  option  by-law  under  s. 
62  of  the  Liquor  License  Act,  R.  S.  M.  1902, 
c.  101,  as  amended  by  s.  2  of  c.  26.  of  7  & 
8  Edw.  VII.,  is  not  a  receiving  of  the  same 
by  the  council  within  the  meaning  of  the 
Act,  and,  when  there  was  no  meeting  of  the 
council  after  the  petition  reached  the  clerk 
until  the  3rd  Ck:tober,  a  mandamus  to  com- 
pel the  council  to  submit  a  by-law  to  the  vote 
of  the  electors  was  not  granted.  Re  North 
Cypress,  Re  McRae  d  Elmshurst,  18  Man.  L. 
R.  315,  9  W.  L.  R.  368. 

Petition  to  aoevro  prohibitioB  ia  in 

order  notwithstanding  the  fact  that  a  by-law 
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of  the  same  purport  and  previoady  adopted 
was  not  submitted  to  the  ratepayers.  Piohe 
v.  8t.  Agathe  (1911),  12  Qne.  P.  B.  295. 

Prooedure  under  Id^uor  Ideease  Aot 

— Omusian  io  give  notice  of  place  where  by- 
lavD  may  he  9eenn—Omi9»ion  io  give  notice  of 
third  reading — Fatal  irregularitie$ — Quashing 
hy-lato — Costs,] — 1.  The  notice  given  by  the 
council  under  s.  66  of  the  Iiiquor  License  Act, 
R.  S.  M.  1906,  c.  101,  must,  among  other 
things,  state  that  the  by-hiw  or  a  true  copy 
of  it  can  be  seen  at  the  office  of  the  clerk 
until  the  day  of  the  taking  of  the  vote,  and 
the  absence  of  such  statement  in  the  notice 
will  be  fatal  to  the  by-law  on  an  application 
to  quash  it. — 2,  If,  on  account  of  an  applica- 
tion for  a  recount  of  the  votes,  the  council 
postpone  the  further  consideration  of  the 
by-law  until  after  the  result  of  the  recount 
is  known,  they  must  either  formally  adjourn 
such  further  consideration  to  a  named  day,  or 
they  must  afterwards  give  such  notice  of  the 
time  and  place  when  the  third  reading  is  to 
be  moved  that  parties  opposed  to  it  may  be 
in  a  position  to  attend  and  urge  their  views, 
and,  if  the  third  reading  takes  place  with- 
out such  notice  being  given,  the  by-law  will 
be  quashed.  Re  Mace  and  Frontenao,  42  U. 
G.  R.  86,  and  Hall  v.  South  Norfolk,  8  Man. 
L.  R.  490,  followed. — 3.  The  third  reading 
of  such  a  by-law,  even  after  it  has  been  car- 
ried by  the  votes  of  the  electors,  is  not  an 
empty  formality,  as  the  councillors  have  still 
to  exercise  their  judgment  upon  it,  and  may, 
if  they  choose,  then  finally  refuse  to  pass  it. 
— 4.  Under  s.  427  of  the  Municipal  Act  R. 
8.  M.  1902,  c.  116,  a  Judge,  on  quashing  such 
a  by-law  for  illegality,  as  in  this  instance, 
has  no  discretion  to  refuse  costs  to  the  ap- 
plicant. Re  Cross  d  Gladstone,  15  Man.  L. 
R.  528.  2  W.  L.  R.  40. 

Pnblio  Botloes  fa  newspapers  of  the 

petition  and  notice  requesting  the  putting 
into  effect  of  a  temperance  law  should  extend 
over  four  full  consecutive  weeks;  if  the  first 
publication  was  on  May  14th,  voting  cannot 
take  place  on  June  7th  following;  injunction 
will  Be  to  prevent  it.  Piche  v.  Bt,  Agathe 
(1911),  12  Que.  P.  R.  295. 

Pnblioation — "  Three  successive  weeks  " 
— Municipal  Act,  s.  338  —  Non-compliance 
—^Incurable  as  irregularity.]  —  The  publica- 
tion of  a  proposed  by-law  in  a  newspaper 
"  each  week  for  three  successive  weeks.'*  as 
required  by  s.-8.  2  of  s.  388  of  the  Consoli- 
dated Municipal  Act,  1903,  means  a  publica- 
tion once  in  each  of  three  successive  periods 
of  seven  days,  beginning  on  the  first  day  of 
actual  publication. — Where  a  by-law  was  pub- 
lished in  a  newspaper  on  Friday,  the  14th, 
Tuesday  the  18th,  and  Tuesday  the  25th,  of 
a  certain  month : — Held,  that  there  had  been 
two  publications  in  the  first  week  or  seven- 
day  period,  one  in  the  second,  and  none  in 
the  third,  and  that  the  statute  had  not  been 
complied  with. — Held,  also,  that  non-com- 
pliance with  the  provisions  of  s.  338  could 
not  be  treated  as  a  mere  irregularity  curable 
under  s.  204.  Re  Robinson  d  BeamsviUe, 
8  O.  W.  R.  680,  9  O.  W.  R.  273.  distin- 
guished. Carttorighi  y,  Napanee,  9  O.  L.  R. 
69,  at  p.  71,  followed.  Re  Rickey  d  Marl- 
borough, 9  O.  W.  R.  563,  930,  14  O.  L.  R. 
587. 


AepeAliac  by-law  —  Con.  Mun,  Act, 
•.  SSSa  as  amended  by  k  Bdw,  VII.,  c.  22,  s. 
8,] — The  action  was  to  set  aside  a  by-law 
repealing  the  local  option  by-law,  submitted 
to  the  electors  and  voted  down,  as*  never 
validly  submitted  to,  or  voted  upon,  or  so 
dealt  with  by  the  council  as  to  be  operative, 
and  to  have  another  by-law  ordered  to  be 
submitted  to  the  electors. — Clute,  J.,  at  trial 
dismissed  the  action,  with  costs.  Divisional 
Court  dismissed  an  appeal  therefrom,  with 
costs,  as  there  were  no  grounds  disclosed  upon 
which  the  action  was  maintainable.  Van- 
dyke V.  Orimsby,  19  O.  L.  R.  402.  14  O.  W. 
R.  538.  distinguished.  Ward  y.  Owen  Sound 
(1910),  15  O.  W.  R.  443,  1  O.  W.  N.  512. 

Repeallac  by-law.]  —  The  Municipal 
Act,  s.  336,  requires  the  vote  to  be  taken  on 
a  local  option  by-law  not  less  than  three 
weeks  and  not  more  than  five  weeks  after 
the  first  publication.  Where  a  municipal 
council  submitted  a  repealing  by-law  last 
January  more  than  seven  weeks  after  the 
first  publication,  it  was  held  invalid,  and  the 
electors  could  demand  that  another  vote  be 
taken  the  following  January  on  another  re- 
pealing by-law  within  the  meaning  of  6  Edw. 
VII.,  c.  47,  s.  24,  S.-S.  6,  submitted  to  the 
electors.  Re  Vandyke  d  Orimsby  (1900), 
14  O.  W.  R.  53a  19  O.  L.  R.  402. 

nwnMMT—Voier^s  list  ^  QuaUflcQUon  — 
Oertifloate  of  County  Judge.] — Middleton,  J., 
held  that  the  question  of  franchise  must  be 
determined  on  the  scrutiny  and  not  by  the 
voters'  list.  Where  disfranchised  persona  had 
voted  on  a  local  option  by-law  an  order  was 
made  to  restrain  the  Couny  Court  Judge  from 
certifying  to  the  municipal  council  until  after 
he  had  made  enquiry  as  to  the  facts  to  enaUe 
him  to  certify  as  to  facts.  Improper  votes 
not  to  be  assumed  to  be  cast  in  favour  of  the 
by-law.  Costs  to  applicant  Re  West  Lame 
Scrutiny  (1911),  19  O.  W.  R.  231,  2  O.  W. 
N.  1038. 

Senttiny  by  Covmty  Judge  —  Votes  of 
persons  unable  to  mark  their  ballots — Juris- 
diction of  County  Judge  to  go  into  question 
whether  these  ballots  should  be  reiected  or 
no*.]— On  3rd  January,  1910,  a  by-law  to 
prohibit  the  sale  of  liquors  in  Strathroy  was 
submitted  to  the  electors.  Cn  4th  January, 
1910,  the  municipal  derk  declared  the  by- 
law approved  by  a  majority  of  the  qualified 
electors,  and  that  three-fifths  of  the  electors 
voting  upon  such  by-law  had  approved  of  the 
same.  He  certified  accordingly.  On  petition 
of  Prangley,  a  scrutiny  was  held  by  the 
County  Judge,  in  which  he  refused  to  con- 
sider evidence  as  to  circumstances  onder 
which  about  a  dozen  votes  alleged  to  have 
been  cast  in  favour  of  the  by-law,  being  al- 
leged to  be  votes  of  persons  claiming  to  be 
incapable  of  marking  their  ballots,  throngb 
illiteracy  and  physical  inability,  were  marked, 
on  the  ground  that  it  was  not  within  his  jur- 
isdiction upon  the  enquiry  to  go  into  tiie 
question  whether  the  votes  so  cast  should  be 
thrown  out.  Motion  for  a  mandamue  re- 
quiring the  Judge  to  enquire  into  and  ad- 
judicate upon  these  votes: — Held^  that  the 
County  Court  Judge  rightly  decided  that  the 
evidence  referred  to  should  be  rejected,  and 
that  he  had  no  jurisdiction.  Motion  dis- 
missed, with  costs.  Re  Strathroy  Local  Op- 
tion By-law  (1910),  15  O.  W.  R.  380. 
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lervtiay  ^  votas  of  eleetoni — Quali- 
ficttkn  of  Yoten  —  Recount  —  Majority  — 
Oompotatioii  —  Spoiled  ballots  —  Unmarked 
ballotB  Be  WeaUm  Local  Option  By-law,  9 
0.  W.U2S0. 


slnmtiive  —  Order  to  quaah 

—AlteraUom  kTboundariea  of  municipality.] 
— L  Secticm  336  of  the  Municipal  Act,  R.  S. 
M.  c  100^  is  imperatiye,  and  an  Instmment 
BVt  sealed  with  the  seal  of  a  mnnicipal  cor- 
parttion  or  not  signed  by  its  head  or  the  per- 
HQ  presl^ns  at  the  meeting  at  which  the 
mpposed  by-law  was  passed,  is  no  by-law  of 
the  ooipoiation.  2.  When  such  alleged  by-law 
pvports  to  be  passed  in  accordance  with  the 
local  option  clauses  of  the  Liquor  license 
Act,  R.  8.  M.  c  90,  the  applicant  is  entitled 
to  a  definite  order  quashing  it,  so  that  the 
oooaeU  of  the  municipality  may  know  whe- 
ther to  receiye  license  fees  or  not.  3.  The  or- 
der to  quash  a  by-law  should  not  affect  terri- 
toiy  detached  from  the  municipality  whose 
ooancfl  originally  passed  it,  now  and  forming 
paiti  of  new  municipalitieB  which  were  not 
■erred  with  notice  of  the  application.  Re 
firisa  d  WMtewator,  22  G.  L.  T.  338,  14 
Mtn.  L.  R.  153. 

ItatsaaMtt  Im  by-law  aa  to  time  and 
plasa  of  TotiBc  —  8ub»titMtion  of  equiva- 
U»t  —  UnqnmUfhd  voters  —  Result  not  af- 
feetei  thereby  —  By-law  finally  passed  before 
hpse  of  time  for  scrutiny,] — At  the  time  a 
local  option  by-law  received  its  first  and 
second  rradings,  it  was  stated  therein  that  it 
would  be  voted  on  at  the  same  time  and  place 
u  the  municipal  Sections.  Before  the  first 
INihlication  of  the  by-law,  such  time  and  place 
vere  fixed  by  the  council  and  inserted  in  the 
by-law  by  the  derk.  On  objection  to  this: — 
Bdi,  that  s.  338  of  the  Municipal  Act  1903, 
3  Bdw.  VIL  c  19  (O),  was  substantially 
Qomplied  with,  the  act  of  the  derk  having 
been  merely  the  substitution  of  one  equiva- 
IcBt  for  another. — ^An  objection  that  a  num- 
ber of  unqualified  voters  were  aUowed  to  vote 
VIS  also  overruled,  it  appearing  that,  even  if 
the  votes  were  struck  out,  there  would  still 
be  the  required  three-fifths  majority  in  favour 
of  the  by-law. — ^An  objection  that  the  uy-law 
vas  finally  passed  before  the  lapse  of  the 
two  wcdu  allowed  for  a  scrutiny  was  also 
oferrnled,  following  Re  Duncan  d  Midland^ 
16  O.  L.  R.  132,  Re  CowweU  d  HensaU,  17 
0.  L.  R.  431,  12  O.  W.  R.  279.  936. 


to  eloetors  —  Bribery  — 

Treaiimy.} — ^A  cattie  drover,  who  was  not  a 
**  temperance  man,"  nor  an  agent  in  any  way 
of  the  "  temperance  people "  who  were  pro- 
■otiBg  the  passage  of  a  local  option  by-law, 
bailBg  a  grudge  against  a  local  hotd  keeper, 
teok  an  active  interest  in  the  passing  of  the 
by-law  and  endeavoured  to  promote  it  by 
tRatiag  freely  aa  he  travelled  through  the 
towBship,  with  a  view,  as  he  admitted,  of 
iafiucncmg  the  dectors  to  vote  for  the  by-law. 
TWre  was  no  general  drunkenness,  and  it 
was  not  proved  definitely  that  any  one  elector 
bad  beea  treated.  The  by-law  was  carried 
bf  a  aiajority  of  205  in  a  vote  of  over  1,200: 
— HsU,  in  the  circumstances,  that  such  treat- 
lag  sad  conduct  were  not  the  means  of  the 
PMriag  of  the  by-law  in  violation  of  the  pro- 
viakns  of  sa.  245  and  246  of  the  Consolidated 
Mnakipal  Act,  1903.  Order  of  Meredith, 
CJ.CP^  reversed.  Re  Oerow  d  Piokeringy 
12  O.  L.  R.  546,  8  O.  W.  R.  356,  497. 


Submiasioa  to  olootors  —  Majority  — 
Computation  —  Voters  depositing  spoiled 
ballots.  Re  Swan  River  Local  Option  By- 
law  (Man.),  3  W.  L.  R.  546. 

Votins  on  —  Municipal  Act,  s,  113  — 
Polling  places  crowded  during  voting — Viola- 
tion of  secrecy  of  baUot  —  Canvassing  in 
polling  places — Elector  desiring  to  be  heard 
by  counsel  in  support  of  bu-law,] — ^A  local 
option  by-law  quashed  on  the  grounds  that 
the  public  were  allowed  to  crowd  into  the 
polling  places  and  because  of  canvassing 
therein.  Where  the  council  is  represented, 
an  elector  is  not  entltied  to  be  also  repre- 
sented by  counsd  on  such  an  application.  Re 
Service  d  Front  of  Escott,  13  O.  W.  R. 
1215. 

Voting;  on  liy  eloetovs  —  Day  fixed  for 
taking  votes  more  than  ^ye  weeks  after  first 
publication  of  proposed  by-law  —  Munidpal 
Act,  s.  338  —  Imperative  enactment — By-law 
quashed— Ooets.  Re  Henderson  d  Mono,  9 
O.  W.  R.  599. 

Voting  on  by  olootors  —  Division  of 
town  into  wards  —  Single  or  multiple  voting 
—S  Edw,  VII,  c.  19,  s,  555.1— Section  355  of 
the  Ontario  Municipal  Act,  3  Edw.  VII.  c 
19,  providing  that  "  when  a  municipality  is 
divided  into  wards,  each  ratepayer  shall  be 
so  entitied  to  vote  in  each  ward  in  which  he 
has  the  qualification  necessary  to  enable  him 
to  vote  on  the  by-law,"  does  not  apply  to  the 
vote  on  a  local  option  by-law  required  by  s. 
141  of  the  Liquor  License  Act,  R.  S  O.  1897 
c.  246. — Judgment  of  the  Court  of  Appeal, 
13  O.  L.  R.  447,  8  O.  W.  R.  974,  affirming 
that  of  a  Divisional  Court,  12  O.  L.  R.  488, 
8  O.  W.  R.  298,  affirmed.  Re  Sinclair  d 
Owen  Sound,  27  C.  L.  T.  654.  39  S.  C.  R. 
236. 

Votinc  on  by  olootors  —  Majority  — 
Computation  —  Rejected  ballots,] — Although 
an  elector  deposits  a  ballot  at  the  voting  on 
a  local  option  by-law  submitted  under  the 
Liquor  License  Act,  R.  S.  M.  1902  c  101,  if 
such  ballot  is  afterwards  rejected,  he  has  not 
voted  within  the  meaning  of  s.  63  of  fhe  Act, 
and  he  should  not  be  counted  among  those 
who  vote  in  ascertaining  whether  the  neces- 
sary three-fifths  of  those  who  vote  have  voted 
in  favour  of  the  by-law.  Re  Swan  River 
Local  Option  By-law,  3  W.  L.  R.  546,  16 
Man.  L.  R  312. 

Voting;  on  by  eleotovs  —  Three-fifths 
majority  —  Computation  —  Qudlifioation  of 
voters  —  Farmers*  sons  —  Finality  of  roll — 
Subsequent  d^quaUfication  —  Deputy  return- 
ing officers  —  Right  to  vote  —  Indian  re- 
serve —  Necessity  for  exclusion  —  PubUoa- 
tion  —  Three  weeks  —  Computation  of,  in- 
clusive of  Sundays  and  holidays — Irregularis 
ties  in  meetings  of  council  —  Illegality  in 
election  of  members  —  Scrutiny  —  State- 
ment  of.  on  face  of  by-law.]  —  The  proper 
mode  oz  dealing  with  votes  improperly  cast 
on  the  submission  of  a  local  option  by-law 
under  6  Bdw.  VII.  c.  47  (O.),  is  to  deduct 
them  from  the  total  number  cast,  and  take 
three-fifths  of  the  remainder. — ^The  Court  will 
not,  under  s.  89  of  3  Edw.  VII.  c.  19  (O.). 
inquire  into  the  qualification  of  those  entered 
on  the  voters'  list  Regina  ew  rel.  MoKenzie 
V.  Martin,  28  O.  R,  523,  followed.— Objec- 
tions to  the  following  votes  by  reason  of  what 
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had  taken  place  after  the  final  revision  of 
the  roll  were  overruled  and  the  votes  held 
good:  (1)  where  two  farmers'  sons  were  as- 
sessed as  owners,  the  father  being  the  owner 
of  the  farm,  the  subsequent  death  of  the  fath- 
er and  the  devise  of  the  farm  to  one  of  the 
sons  being  shewn;   (2)  where  a  farmer's  son 
was  assessed  as  owner,  the  father  being  the 
owner  of  the  farm,  the  subsequent  sale  of  the 
farm,  by  the  father,  but  that  he  acquired  an- 
other farm  before  the  voting  being  shewn. — 
llie  following  votes  were  also  held  good :  (1) 
where  the   son,   the    voter,    lived    with  his 
mo^er,  who  had  a  life-estate  in  the  property, 
with  a  power  of  appointment  amongst  a  class, 
which  included  the  son;   (2)  a  farmer's  son 
assessed  as  owner  and  living  with  his  father, 
the  owner  of  the  farm,  but  who  subsequently 
became  the  tenant;   (3)   a  farmer's  son,  as- 
sessed as  owner,  living  with  his  father,  the 
owner,  but  carrying  on  a  blacksmith  business 
oflE  Uie  property;  (4).  an  infant  who  became 
of  age  before  the  voting  took  place;    (5)   a 
farmer's  son,  the  father  and  another  being 
tenai^ts  in  common  of  the  farm;   (6)  where 
the  property  had  been  acquired  after  the  roll 
had  been  made  up,  but  before  the  final  revi- 
sion thereof;    (7)    where  the  property  had 
been  sold  after  the  final  revision,  but  another 
had  been  acquired  before  the  date  of  the  elec- 
tion.— ^Deputy  returning  officers  are  not  en- 
titled to  vote  on  such  a  by-law;  it  is  not 
necessary  that  they  should  be  selected  before 
the  publication  of  the  by-law,  and  their  names 
mentioned  therein,  nor    is    it    necessary   to 
name  a  day  for  the  final  passing  of  the  by- 
law, these  being  cured  by  4  Edw.  VII.  c.  22, 
s.  8  (O.)  —  An  Indian  reserve,  within  the 
territorial   limits   of   a    township,   but   over 
which  the  municipal  council  has  no  jurisdic- 
tion, need  not  be  specifically  excepted  in  the 
by-law,  for  the  municipal  council  must  be  as- 
sumed to  have  dealt  only  with  the  territory 
within  their  jurisdiction. — In  construing  the 
word  *'  week,"  in  dealing  with  the  required 
three   weeks'   publication   of   the   by-law,   it 
must  be  taken  in    its    ordinary  acceptance, 
which  would  include  Sundays  and  holidays, 
and,  therefore,  not  necessarily  seven  days,  ex- 
clusive thereof. — Irregularities  in  the  meeting 
of  the  township  council,  or  illegality  in  the 
election  of  the  members,  cannot  be  raised  in 
a  proceeding  of  this  character.     Rew  ew  rel. 
Armour  v.  Peddie,  14  O.  L.  R.  330,  and  Re 
Vandyke  d  QrimBhy,  12  O.  L.  R.    211,    re- 
ferred to.    It  need  not  appear  on  the  face  of 
the  by-law  that  a  scrutiny  has  taken  place. 
Re  Armour  d  Onondaga,  9  O.  W.  R.  833,  14 
O.  L.  R.  606. 

VotiBc  OB  by  eleetom  —  Three-fifthM 
majority  —  Computation  —  Rejected  or  un- 
counted hiiUots  —  lUegal  votes  —  FinaUty 
of  voters*  Uste  —  Effect  on  hy-law.^ — In  com- 
puting the  three-fifUis  majority  of  voters  re- 
quired for  a  local  option  by-law  by  6  Eklw. 
VII.  c  47,  s.  24,  S.-S.  4  (O),  rejected  or  un- 
counted ballots  are  not  to  be  considered.  — 
Upon  a  motion  to  quash  such  a  by-law  the 
applicant  may  go  behind  the  voters'  lists,  and 
shew  that  illegal  votes  were  cast;  if  he  suc- 
ceeds in  shewing  that,  the  illegal  votes  must 
be  deducted  from  those  favourable  to  the  by- 
law ;  and  if  the  result  be  that  the  majority  is 
not  sufficient,  the  by-law  will  be  quashed.  Re 
Leahy  d  Lahefield,  8  O.  W.  R.  743,  Re^ 
Oerow  d  Pickering,  12  O.  L.  R.  545,  and  Re 
Sinclair  d  Owen  Sound,  ih,  488,  followed.  Re 
Cleary  d  Nepean,  9  O.  W.  R.  406,  14  O.  L. 
R.  392. 


Votlaup  on  liy  eltmtmfm  —  Toum 

into  warda  —  Bleetor  not  entitled  to  man 
than  one  vote  —  Municipal  Act,  $.  S55  — 
Disregard  of  statutable  formalities  not  afeei- 
ing  result  —  Curative  provision,  «.  20i  — 
Voters  not  legally  entitled  —  Qualification$— 
Confusion  from  colour  of  ballot  papers.]  -- 
Section  365  of  the  Consolidated   Munidpal 
Act,  1903,  providing  that  ''where  a  manid- 
pality  is  divided  into  wards  each  ratepayer 
shall  be  so  entitled  to  vote  in  each  ward  in 
which  he  has  the  qualification  necessary  to 
entitle  him  to  vote  on  the  by-law,"  does  not 
apply  to  what  is  commonly  known  as  a  local 
option  by-law,  which,  under  s.  141  of  the  li- 
quor License  Act,  R.  S.  O.  1897  c  245,  must 
be  "  approved  of  by  the  electors  of  the  moni- 
dpali^  in  the  manner  provided  by  the  sec- 
tions in  that  behalf  of  the  Municipal  Act ;" 
and  in  voting  on  such  a  by-law  no  elector  is 
entitled  to  more  than  one  vote. — Objection! 
based  upon  formalities  not  observed  in  the 
taking  of  the  votes  upon  a  local  option  by- 
law, not  being  such  as  are  required  by  the 
statute,  in  express  words,  to  be  observed  as 
a  condition  precedent  to  the  right  to  pass 
the  by-law,  were   held   to  come  within  the 
curative  provisions  of  s.  204  of  the  Munici- 
pal Act,  there  being  notiiing  to  shew  or  sug- 
gest any  intentional  violation  of  the  direc- 
tions of  the  Act,  nor  any  reason  for  believing 
that  any  disregard  of  the  statutable  formali- 
ties called  for  by  the  Act  affected  the  result 
of  the  voting. — It  was  also  objected  that  one 
hundred  persons  were  allowed  to  vote  who 
were  not  legally  entitled  to  vote :— jBTeW,  that 
more  than  75  of  these  persons  might  be  duly 
qualified  voters,  for  all  that  was  shewn  was 
that  they  did  not  possess  the  qualifications 
credited    to    them    by  the    assessment    roll, 
whereas   they   might   be   possessed   of  other 
sufficient  qualifications,    and    in    that  event 
would  be  entitled  to  vote ;  but,  even  if  all  of 
them  were  disqualified,  it  was  not  shewn  tbsX 
their  being  allowed  to  vote  was  the  result  of 
any  evil  intent,  and  the  deduction  even  of  100 
votes  from  the  majority  (476)  would  not  af- 
fect the  result;  and  tMs  objection  was  over- 
ruled. —  Finslly,  it  was  objected  that  the 
voters  were  confused  or  misled  by  the  colour 
of  the  ballot  papers  being  similar  to  that  nsed 
for  voting  upon  another  by-law  at  the  same 
time  and  place.    One  was  scarlet,  the  other 
pink.    Each  baUot  had  printed  on  its  face  a 
statement  of  its  purport  and  effect: — Seld^ 
that  no  person  of  ordinary  intelligence  exer- 
cising ordinary  care,  could  mistake  one  for 
the  other;  and  this  objection  was  also  over- 
ruled.— Order  of  Mabee,  J.,  quashing  the  by- 
law, reversed.     Re  Sinclair  d  Otoen  8o%t^ 
12  O.  L.  R.  488,  8  O.  W.  R.  239,  298.  ^ 
974. 

VotiBc  on  1i7-law.] — ^An  appeal  on  ap- 
plication to  quash  a  local  option  by-law  was 
dismissed,  the  Court  holding  the  by-law  h^^ 
been  approved  of  by  the  statutory  majority 
of  legally  qualified  electors  of  the  town,  JCe- 
Grath  v.  Durham,  12  O.  W.  R.  1091. 

Vottns  on  by-law  —  Deputy  returning 
officer  and  poll  clerks  —  Right  to  votB  and 
take  oath  —  By-law  passed  before  e9piraiion 
of  two  weeks  for  scrutiny — Subsequent 
ing.] — Section  141  of  the  liquor  Licenai 

R.  S.  O.  1897  c  245,  enacts  that  the 

of  every  township  may  pass  a  prohibitory  by- 
law, known  as  a  local  option  by-law,  proTided 
that  before  the  final  passing  thereof  it  has 
been  duly  approved  of  by  the  electora  in  the 
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■umer  provided  by  the  sections  of  the  Muni- 
dpil  Act  in  that  behalf  i—Held,  that  the  fact 
tl»t  such  a  by-law  was  read  a  third  time  be* 
ftwe  the  esidration  of  the  two  weeks  allowed 
lor  a  scnitiny  was  immaterial,  where,  after 
meh  two  weeks,  and  within  the  time  limited 
for  iti  passinir,  the  by-law  was  read  and 
finsDy  pissed. — Deputy  returning  officers  and 
poO  de^  are  entitled  to  vote  on  such  by- 
lavs,  imder  s.  347  of  the  Municipal  Act,  and 
ctt  property  take  the  oath,  which  may  be  re- 
98iRd  to  be  taken  by  persons  claiming  to 
vote  tiiereon. — Be  Loeol  OpUan  By-Uno  of 
S^Uflmt,  16  O.  U  R.  298,  11  O.  W.  R.  356» 
5ft^  fiiOowed.  lU  Armour  d  Ononiago,  14 
0.  L.  B.  006,  9  O.  W.  R.  833,  not  followed. 
Ac  Jofes  d  PitUhurg,  16  O.  L.  R.  880,  11 
a  W.  R  850. 

Ymdmm  mm,  liy-law  —  IrregulariUes  in 
cmiwet  of  tieetion  —  VioUrtion  of  providions 
St  te  Mcroeif  —  Citraiive  profMon-^When 
••t  opMo&Me  —  Uwnidpal  Act,  1903,  M. 
101,  5fe.]— On  a  motion  to  quash  a  local 
opdon  by-law  passed  by  the  municipal  ooun- 
cfl  of  a  town  after  an  election  at  which  ^ye 
■ore  than  the  requisite  three-fifths  of  the 
doctors  voting  thereon  were  in  favour  of  the 
^kw,  the  api^cant  established  many  im- 
portant violations,  fully  set  out  in  the  judg- 

It  of  Riddell,  J.,  of  the  statutory  provi- 
rdating  to  the  taking  of  the  poll,  more 
oopffislly  of  those  which  are  intended  to  se- 
cure the  secrecy  of  the  ballot,  which  were, 
is  clEeet,  diareffarded: — Held,  that  the  elec- 
tioB  was  invaUd,  and  the  by-law  must  be 
IMihcd,  inaamuch  as  the  irregularities 
pivred  were  of  such  a  nature  as  to  cause  an 
isteifeieuce  with  the  polling  of  a  full,  fair, 
sad  nntrammelled  vote  of  the  electorate,  and 
that  such  icrcqgalarities  were  not  cured  by  s. 
aM  of  the  Municipal  Act.  Be  Rickey  d 
Ontts,  12  O.  W.  R  68»  433,  17  O.  L.  R 
317. 

▼stias  Mm  liy-lmw  —  QudUflcation  of 
t$9en  —  Voien*  UeU  —  Finality  of^Mean- 
mm  ef^'eentmy  **  —  7  Edv>.  VII.  o.  i,  «.  24 
(0.)j — In  votiiig  on  a  local  option  by-law, 
aadcr  the  Li4taor  T<icense  Act,  which  requires 
the  assent  of  the  electors  before  the  final 
pSMuig  thereof,  the  voters'  lists,  when  re- 
vised and  certified  by  the  Judge,  under  the 
Oataiio  Voters'  Lists  Act,  7  Bdw.  YII.  c  4, 
a  21  are  (with  certain  exceptions  specified 
ii  tlie  section)  final  and  condusive  evidence 
that  an  persons  named  therein,  and  no  others, 
are  tnalified  to  vote  on  the  by-law. — ^Voting 
«■  sQCh  a  by-law  is  an  *'  election,"  and  a  mo- 
lioo  to  qiiai^  the  by-law  is  a  "scrutiny," 
vitUn  the  meaning  of  the  24th  section. — Re 
Cleery  d  Nepean,  14  O.  L.  R.  302,  not  fol- 
Iswcd.  Be  Mitehea  d  CampheUford,  16  O. 
L.  R.  97a  11  O.  W.  R.  941. 


T«tias  •*  %7*l*^v' — Recount  or  icrutiny 
•t  eeUejfy  County  Court  Judge  —  Right  to 
■stsws  imto  qumUfSeation$  of  i>otera — Voter$* 
VkKte  Act  —  Bight  of  deputy  retuminp  oH- 
een  mad  poU  eierfct  to  vote  —  Prohibition  — 
Ippfirsaf  fmr  —  Statue.]— Vnder  a  24  of  the 
Qalario  Voters'  lists  Act,  7  Edw.  VII.  c.  4, 
•t  voDers'  lists  finally  settled  by  the  Judge 
a  acrotiny,  condusive  evidence  that 
named  tiierein,  and  none  others, 
to  vote  on  a  local  option  by-law, 
the  Liquor  License  Act,  R  S.  O.  1897 
e  20^  as  amended  by  6  Edw.  VII.  c  47 
to.),  except  as  therein  mentioned,  and  there- 


fore no  evidence  can  be  then  given,  touching 
alienage,  or  minority  of  any  voters  named 
therein,  or  as  to  whether  the  name  of.  a  mar- 
ried woman  is  properly  on  the  list  or  not. — 
Deputy  returning  officers  and  poll  derks  are 
entitled,  if  qualified  otherwise,  to  vote  on 
such  a  by-law,  if  thdr  names  appear  on  the 
voters'  list  certified  by  the  Judge  and  trans- 
mitted to  the  clerk  of  the  peace.  They  may 
vote  at  the  place  where  they  act^  though  it 
be  not  their  proper  polling  division. — In  re 
Armour  and  Toumehip  of  Onondaga,  14  O. 
L.  R  606,  610,  not  foUowed.— As  the  law 
now  stands  under  the  present  Voters'  Lists 
Act,  7  Bdw.  VIL  c  4  (O.),  "scrutiny"  of 
the  ballots  cast  on  such  a  proposed  by-law, 
within  the  meaning  of  s.  360  of  the  Consoli- 
dated Mnnidpal  Ac^  1903,  3  Edw.  VIL  c 
19  (O.),  is  something  different  from  and 
more  comprehensive  than  a  simple  recount. 
The  extent  of  it  is  to  be  measured  by  what 
can  be  done  on  inspection  of  the  ballot  papers 
and  the  ascertainment  of  what  votes  are  void 
em  fade,  and  the  scope  of  investigation  con- 
templated by  the  exceptions  to  the  finality  of 
the  voters'  list  in  7  Edw.  VII.  c.  4,  s.  24 
(O.) — ^A  person  who  is  a  resident  in  the 
munidpality  in  which  a  local  option  by-law  is 
proposed  and  an  elector  therein  has  a  looue 
itandi  to  move  for  a  prohibition  to  the 
County  Court  Judge  in  respect  to  a  scrutiny 
of  the  ballots  at  the  voting. — ^llie  certifying 
of  the  result  of  such  a  scrutiny,  under  s.  371 
of  the  Consolidated  Munidpal  Act,  1903,  3 
Bdw.  VII.  c  19  (O.),  is  a  judidal  and  not 
a  merely  ministerial  act,  and  the  Judge  may 
be  prohibited  from  allowing  his  certificate  of 
the  result  to  be  affected  by  any  matter  which 
he  should  not  have  considered  in  arriving 
at  the  result,  to  this  extent,  that  if  he  was 
not  justified,  in  arriving  at  the  result,  in  en- 
tering into  the  consideration  of  the  qualifica- 
tions of  the  voters,  he  may  be  prohibited  from 
allowing  these  matters  to  affect  his  certificate. 
Re  Local  Option  By-law  of  Totonahip  of 
Baltfleet,  16  O.  L.  R  293,  11  O.  W.  R  356, 
545. 

Votlas  on  by-law  —  Requisite  three- 
fifthe  majority  obtained — Two  weeks  allowed 
for  scrutiny — Final  passing  by  council  before 
empiry  thereof — Refusal  to  quash — Irregulari- 
ties in  voting — Voters  depositing  baUots  in 
bom — Publication  of  notice— Computation  of 
time  for — Council,  whether  lawfully  consti- 
tuted-—Right  to  inquire  into — Knowledge  of 
council  as  to  required  majority  —  Necessity 
for — Ballot  bomes  —  Use  of  for  voting  for 
other  objects — Voters*  lists,  preparation  of — 
Containing  more  than  requisite  number  of 
voters  —  Appointment  of  deputy  returning 
officers  and  poll  clerks — Illiterate  voters  — 
Marking  of  ballots  —  Irregularity — Result 
of  vote  not  affected — Oath,  useless  form  of — 
Effect  of  —  Public  harbour,  appUcation  of 
by-law  to— By-law,  publication  of — Whether 
true  copy  —  Words,  meaning  of.] — ^By  s.-s. 
(1)  of  8.  141  of  the  Liquor  License  Act,  R. 
S.  O.  1897  c.  245,  the  munidpal  council  may 
pass  a  local  option  by-law,  provided  that  be- 
fore the  final  passing  thereof  it  has  been  ap- 
proved by  the  electors  '*in  the  manner  pro- 
vided by  the  sections  in  that  behalf  of  the 
Munidpal  Act ;"  but  by  s.  24  of  7  Bdw.  VII. 
c.  47  (O.),  if  three-fifths  of  the  electors  vot- 
ing on  the  by-law  approve  of  it,  the  council 
shall  within  six  weeks  thereafter  finally 
pass  it,  and  the  duty  so  imposed  may  be  en- 
forced by  mandamus  or  otherwise. — ^A  local 
option  by-law  was  submitted  to  the  electors 
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of  the  town  of  Midland,  and,  on  the  day  fol- 
lowing the  Yothig,  the  derk  of  the  conncil 
declared  the  resolt  of  the  voting,  which  was 
in  its  favour  by  the  reqaisite  majority.     A 
week  after,  the  council  purported  to  finally 
pass  the  by-law: — Held,  per  Osier  and  Gar- 
row,  JJ.A.,  in  the  Court  of  Appeal,  that  the 
provisions  of    the    Municipal    Act,  as  con- 
tained in  Bs.  369-374,  as  to  ascertainment  by 
the  clerk  of  the  result  of  the  voting  and  as  to 
the  right  to  a  scrutiny  apply  to  a  by-law  of 
this  kind;  and,  therefore,  the  by-law  should 
not  be  finally  passed  by  the  council  until  the 
expiration  of  the  two  weeks  next  after  the 
clerk  has  declared  the  result  of  the  voting, 
but,  there  being  here  the  requisite  two-thirds 
majority,  and  no  attempt  made  to  obtain  a 
scrutiny,  the  only  objection  made  being  as  to 
the  faulty  third  reading,  the  passing  of  the 
by-law  being  a  purely  formal  and  ministerial 
act  only,  which  the  council  could  be  compelled 
to  do,  nothing  would  be  gained  by  quashing 
it. — Per  Maclaren  and  Meredith,  JJ.A.,  that 
the  by-law  could  properly  be  passed  by  the 
council  at  any  time  within  the  six  weeks,  not- 
withstanding the  non-expiry  of  the  two  weeks 
aUowed  for  the  scrutiny,  so  long  as  there  was 
the  three-fifths  majority,  there  being  nothing 
to  prevent  a  scrutiny  being  had  afterwards. — 
Moss,  G.J.O.,  agreed  in  the  result.  —  Judg- 
ment of  a  Divisional  Court,  10  O.  W.  R.  345, 
affirmed,  and  that  of  Mulock,  C.J.,  9  O.  W. 
R.  826,  reversed.  —  Held,  in  the  Divisional 
Court:  (1)  No  proceedings  after  the  polling, 
such  as  summing  up  the  votes,  or  a  declara- 
tion by  the  clerk  of  the  result  of  the  voting, 
are  necessary.     (2)   Where  a  voter,  instead 
of  handing  the  ballot  paper  to  the  deputy  re- 
turning omcer,  puts  it  into  the  box  himself, 
but  with  the  officer's  approval,  the  vote  is  not 
invalidated.     (3)     In    computing    the  three 
weeks  required  for  the  publication  of  the  by- 
law, the  word  '*  week  "  is  used  in  its  ordinary 
signification,  and  Includes  Sundays  and  holi- 
days.    Re  Armour  and  Toum9hip  of    Onon- 
daga, 14  O.  li.  R.  606,  approved  of.     (4)  The 
question  whether  the  council,  when  it  passed 
the  by-law,  was  properly  constituted  or  not, 
will  not  be  considered  on  a  motion  to  quash. 
Re  Vandyke  and  Village  of  Orimsby,  12  O. 
L.  R.  211,  foUowed.     (5)  Knowledge  by  the 
council,  when  finally  passing  the  by-law,  that 
the  three-fifths  majority  has  been  obtained,  is 
not  essential.     (6)  The  ballot-boxes  used  for 
voting  on  the  by-law  can  properly  be  used 
for  concurrent  voting  for  other  objects,  the 
Act  in  no  way  restricting  their  use  to  voting 
on  the  by-law  only.     (7)  Objections  that  the 
voters'  Uifiits  were  not  properly  prepared,  that 
the  list  for  one  of  the  polling  divisions  con- 
tained more  than   the  requisite  number  of 
voters,  and  that  certain  deputy  returning  offi- 
cers and  poll  clerks  were  not  properly  ap- 
pointed, were  overruled.     (8)    The  declara- 
tion of  inability  to  read  or  physical  incapa- 
city to  mark  the  ballot  is  a  pre-requisite  to 
open  voting,  and  its  absence  invalidates  the 
vote,  even  though  it  is  done  with  the  consent 
of  the  scrutineers  for  and  agidnst  the  by-law ; 
but  the  defect  was  immaterial,  for,  even  if 
strudc  off,  the  result  here  would  not  have 
been  affected.     (9)  A  voter  is  not  to  be  de- 
prived of  his  Vote  by  reason  of  the  submission 
to  him  by  the  deputy  returning  officer  of  a 
useless  form  of  oath.     (10)  The  fact  that  a 
public  harbour,  which  is  subject  to  the  legis- 
lative authority  of  the  Dominion,  was  within 
the  territorial  limits  of  the  township,  does  not 
necessarily   raise  the  presumption  that   the 
council  intended  the  by-law  to  apply  thereto, 


even  assuming  that  the  coundl  had  not  power 
to  do  so.  (11)  The  copy  of  the  by-law  as  ad- 
vertised was,  '*  in  every  tavern,  inn,  or  other 
house  of  public  entertainment,"  omitting  the 
words  '*  or  place  "  between  the  words  '*  other 
house  '*  and  "  public  entertainment,"  which 
were  contained  in  the  original  by-law. — HeU^ 
that  the  phrases  "  tavern,  inn,  or  house  or 
place  of  public  entertainment "  and  **  bouses 
of  entertainment "  were  equivalent  terms,  and 
an  objectioQ  that  the  copy  published  was  not 
a  true  copy  was  overruled.  Re  Duncan  ^ 
Midland,  16  O.  L.  R.  132,  11  O.  W.  R.  242. 
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LiQuoB  Licenses. 


nrroziOATiON. 

See  CoNTBACT — Vendob  and  Pubghaseb— 

Will. 


See  Constitutional  Law. 


INVENTION. 

See  Patent  fob  Invention. 


nrVENTOBT. 

See  Benefice  d'Inventaibb — ^DisTBistmoN 
OF  Estates — Executobs  and  Adminis- 

TBATOBS  —  HUSRAND  AND  WiFE Re- 

gbivbe — Stay  of  Pboceeoinos — Sxtbbo* 

QATE  Ck>nBTS. 


See  MoBTaAOE — ^Teusts  and  Tbustsbb. 


See  Abbbst — Bills  of  Sale  and  Ghatsb 
Mobtoages — Wbit  of  Summonb. 


IRBIOATION. 

See  Municipal  GbBPOBATiOKa. 


See  INTEBPLBADEB. 


JOINDER   OF  CAUSES   OF  ACTIO! 

See  Action  —  Husband  and  Wife  —  iJ 
TioiouB  Rights  —  Pasties  —  Psivam 
— Pleading  —  Railway  —  Sirip — Sul 
btitution — Tbade  Union.  ' 


JOnrDEB  OF  ISSUE— TUDGXEirT. 


2310 


jonroBB  OF  nsuE. 

See  PLBAixmo. 


JOOTOBB  OF  PARTIES. 

See  Husband  and  Wife — ^Pasties. 
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jonrr  toht-feabobs. 

BxLLB  AND  Notes — Odntbibution  and 
Indemnitt  —  Masteb  and  Sbbyant — 
NnusBNCE  —  Pasties  —  Tbbspass 
TO  Land. 


JomruRE. 

See  DowEB. 


JUDGBB  OF. 
C««rt.  See  Affbai^ 

mm  9t  Peaee.    See  Pbohibition. 
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L  Actions  on  Judgments,  2310. 
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it  Foreign,  2310. 

2.  Amending  and  Vasting,  2322. 

3l  Apvbai.  againbt.    See  Appeal. 

4.   AaSIONMENT  OF  JUDGMENT,  2326. 

5.  Cbabgeb  on  Land.     See  Chabges  on 
Land. 

<L  Odnfession  of  Judgment,  2326. 

7.  Dttabatobt  Judgments,  2328. 

&  Dbtautt  Judgments.  2328. 

DL   DnEBLOCUTOBT  OB  FiNAL,  2337. 

IOl  Iktkbbst  ON  Judgments,  2340. 

IL  IfBMBnr  in  Judgments.    See  Mbbgeb. 

12.   ROLIBF   AGAINST   JUDGMENTS.   2340. 

13.  Rkfocw  or  Judgments.    See  Appeal. 

14.   SATtSFACnON   OF    JUDGMENTS,    2351. 

S.  SuMMAMT  Judgments,  2352. 

K  Tbkms  of  Judgmknts,  2367. 

17.  Vbohct  of  Jukies,  2368. 

1^  MiscnxANBous  Mattebs,  2368w 
CCJL — 74 


1.  Actions  on. 

i.  Generally, 

DiTiiion  Court  Judgments  in  County 
Conrt — No  jurisdiction  in  County  Court — 
Not  a  final  judgment  —  Lato  unsatisfactory 
— Should  he  carried  to  Court  of  Appeal  or 
Legislature  should  consider  the  law — Set-off 
— Costs.] — Plaintiff  brought  action  in  CJounty 
Court  to  recover  $438.59,  the  amount  of 
three  judgments  recovered  by  plaintiff  against 
defendant  in  a  Division  Court  At  trial  the 
Co.  C.  Judge  dismissed  the  action  with  costs, 
on  the  ground  that  no  action  lies  in  a  higher 
Court  upon  a  Division  Court  judgment  — 
Divisonal  Court  held,  that  the  state  of  the 
law  was  unsatisfactory  as  to  the  inability  to 
sue  in  higher  Courts  upon  Division  Court 
judgments,  and,  if  this  case  could  not  be 
taken  to  the  Court  of  Appeal,  it  should  be 
considered  by  the  Legislature  as  to  whether 
any  change  should  be  made  in  this  point 
Judgment  below  to  stand,  with  costs  of  ac- 
tion and  appeal  to  be  set  off  against  the  debt 
of  defendant  to  plaintiff. — McPherson  v.  For- 
rester (1853),  11  U.  C.  R.  362,  and  DonneUy 
Y.Stewart  (1866),  25  U.  C.  R.  398,  followed 
with  hesitation.— Boyd  v.  Irwin,  3  Man.  L. 
R.  94,  favourably  considered.    Crowe  v.  Ora- 

in?  ii?i9h  l*^  ^-  W-  R-  143,  2  O.  W.  N. 
158;  22  O.  L  R.  145. 

Limitation  —  Writ  of  summons  —  Re- 
newal^— Notwithstanding  R.  S.  O.  1877  c. 
108,  8.  23  (see  R.  S.  O.  1897  c.  133,  s.  23), 
twenty  years  is  the  period  of  limitation  ap- 
plicable to  an  action  on  a  judgment  of  a 
Court  of  Record.  Boice  v.  O'Loane,  3  A.  R, 
167,  and  cases  following  it,  followed  in  pref- 
erence to  Jay  V.  Johnston,  [1893]  1  Q.  B. 
25,  189.  The  renewal  of  a  writ  of  summons 
after  its  expiration  is  matter  of  judicial  dis- 
cretion, and  where  the  Judge  of  the  County 
Court  in  which  the  action  was  brought  made 
Ml  order  for  the  renewal  of  a  writ  which  had 
gie  effect  of  defeating  the  operation  of  the 
Statute  of  Limitations,  and  the  defendant 
made  no  attempt  to  appeal  from  such  order, 
but  appeared  to  the  writ  without  objection, 
the  High  Court,  on  appeal  from  the  judg- 
ment rendered  at  the  trial,  refused  to  enter- 
tem  an  objection  to  the  validity  of  the  writ 
5«**fj»;  V.  McMicken,  21  C.  L.  T.  71.  32  O. 
R»  422. 

ii.  Foreign, 

Alimony  —  Arrears — Writ  of  summons — 
Special  indorsement  —  Summary  judgment 
—Rules  138,  60S,}— An  action  lies  for  ar- 
rears of  alimony  past  due  upon  a  foreign 
judgment,  and  the  claim  therefor  may  be  the 
subject  of  a  special  indorsement  of  the  writ 
of  summons  under  Con.  Rule  138  and  of  a 
motion  for  summary  judgment  under  Con. 
Rule  608. — Swaizie  v.  Swaizie,  31  O.  R.  324, 
applied  and  followed. — ^Decision  of  the  Mas- 
ter in  Chambers  affirmed.  Rohertson  v.  Rol- 
^^on,  16  O.  L.  R.  170,  11  O.  W.  R.  715, 
875« 

Breach  of  oontraot— Alternative  cause 
of  action  —  Measure  of  damages  —  (3osts. 
Moritz  V.  Canada  Wood  Specialty  Co,,  9  O. 
W.  R.  887.  y  y        y  ^  v. 

ConolnsiTo  against  all  persons — TiUe 

to  a  movable  e^empUfioation  of  judgment  — 
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Oppositum  to  wiihdrauy--C.  P.  212,  646, 
C,  0.  1220.1 — In  law  a  judgment  of  a  foreign 
Court  of  competent  jurisdiction,  pronouncing 
as  to  the  ownership  of  movable  property,  is 
conclusiye  against  all  persons.  So  a  foreign 
judgment  declaring  an  opposant  proprietor  of 
a  number  of  shares  of  a  company  seized  upon 
the  defendant  makes  proof  prima  facie  of 
such  title,  if  the  validity  of  such  judgment  is 
not  attacked  and  the  competency  of  the  Court 
to  pronounce  it  is  not  question^.  OarBley  v. 
Humphrey  (1910),  12  Que.  P.  R.  133. 

Confliet  of  l*wi — Action  in  Nova  Bootia 
Supreme  Court  upon  a  judgment  obtained 
in  Supreme  Court  of  New  Brunswick— Prom- 
issory note  subject-matter  of  action  —  Lew 
fori  —  Enforcing  judgment  in  personam  — 
•*  Foreign  judgment "  —  Rule  of  private  in- 
ternational law  considered.] — Appeal  from  a 
judgment  of  Meagher,  J.,  9  B.  L.  R.  385,  in 
favour  of  plaintiff  in  an  action  to  enforce  in 
Nova  Scotia  a  judgment  recovered  by  plain- 
tiff against  defendants  In  New  Brunswick. — 
Appeal  allowed  with  costs  and  the  judgment 
below  vacated.  Plaintiff  given  leave  to  amend 
by  adding  or  substituting  a  claim  against 
defendants  on  the  original  note  or  cause  of 
action,  on  payment  of  the  costs  occasioned 
by  such  an  amendment.  Qifford  y.  Calkin 
(1911),  9  E.  L.  R.  49a         N.  S.  R. 

Defence  —  Absence  of  personal  services- 
Defendants  not  resident  in  foreign  jurisdic- 
tion —  Cognovit  —  Confession  of  judgment 
— Attornment  to  jurisdiction  —  Alternative 
cause  of  action  —  Election.] — Action  on  a 
foreign  judgment  and  in  alternative  on  prom- 
issory note  on  which  that  judgment  obtained. 
The  note  contained  a  cognovit  actionem 
whereby  defendants  living  in  Toronto  author- 
ised an  attorney  in  Illinois  to  appear  and 
confess  judgment  and  plaintiffs  are  bound 
therefore  by  judgment.  It  was  not  a  good 
defence  that  there  was  not  personal  service 
of  process  on  defendants.  It  was  admitted 
that  the  foreign  judgment  was  regular.  At 
any  rate  plaintifm  entitled  to  judgment  on 
note.  Plaintiffs  elected  to  have  judgment  en- 
tered on  the  foreign  judgment  Metropolitan 
V.  Osborne  (1909),  14  O.  W.  R.  135. 

Defence  —  Defendant  not  served  with 
process  in  original  action — Finding  of  fact — 
Leave  to  amend  —  Original  cause  of  action 
— Parties.  Bank  of  Montreal  v.  Morrison^ 
5  O.  W.  R.  90,  540. 

Defence  —  Domicil  —  Jurisdiction  of 
foreign  Court.]' — Plaintiff  brought  action  to 
recover  $1,059.82  from  defendant,  upon  a 
B.  C.  judgment.  At  trial  judgment  was  giv- 
en for  plaintiff  against  O'Heir,  as  committee 
of  the  estate  of  one  Pirie,  a  lunatic.  On  ap- 
peal, Divisional  Court  held,  that  the  defend- 
ant not  having  been  domiciled  or  resident  in 
B.  C,  when  served  with  the  writ  of  summons, 
the  judgment  must  be  treated  as  a  nullity  in 
Ontario.  Judgment  of  Teetzel,  J.,  at  trial, 
reversed.  Brennan  v.  Cameron  (1910),  15 
O.  W.  R.  331. 

Defence  —  Fraud — Evidence  to  sustain. 
Anderson  Produce  Co,  v.  Nesbitty  1  O.  W.  R. 
818,  2  O.  W.  R.  430. 

Defence  —  Illegality,]  —  The  defendant 
cannot  plead  that  the  plaintifiTs  claim  is 
based  upon  a  contract  forbidden  by  law  and 


contrary  to  public  policy  and  good  monk 
when  the  claim  is  upon  a  judgment  recoven 
in  another  province  of  Canada,  if  the  defeai 
ant  has  appeared  and  pleaded  in  the  origiiu 
action.    McCurry  y.  ReCd,  3  Que.  P.  R  lil 

Defence  —  Jurisdiction  of  foreign  Com 
— Domicil  of  defendant  —  Statute  of  LmnIi 
tions  —  Payment  on  account.]  —  Judgmei 
was  given  against  the  defendant  in  Oatui 
in  January,  1906,  on  a  claim  arising  oat  c 
a  promissory  note,  signed  in  1898.  The  « 
tion  was  undefended,  although  the  defendu 
was  duly  served  in  British  (Columbia.  He  U 
Ontario  in  1899  for  Winnipeg,  and  afte 
wards  came  to  British  Columbia,  where  I 
had  since  resided.  The  plaintiiS  sued  \ 
British  Columbia  on  this  judgment,  and  < 
the  trial  evidence  was  given  of  a  paynM 
made  after  the  British  Columbia  action  bi 
been  commenced: — Held^  by  the  full  Omb 
following  Sirdar  Qurdyal  Singh  y.  Rajah  i 
Paridkote,  [1894]  A.  C.  670,  that  the  defen 
ant  had  acquired  a  British  Columbia  domid 
and  was  not  subject  to  the  Ontario  Oomt 
Held^  also,  following  Bateman  y.  Pinder,  1 
L.  J.  Q.  B.  281,  that  the  payment  vm 
could  not  operate  to  defeat  a  plea  of  H 
Statute  of  Limitations;  and  that  it  wta 
mere  conditional  offer  of  compromise,  wbb 
was  declined.  Walsh  y.  Herman,  7  W.  I*  1 
388,  13  B.  C.  R.  314. 

Defence — Jurisdiction  of  foreign  Court- 
Residence  of  defendant  —  Judgment  in  i| 
sentia.    McLorg  v.  Stanning,  7  W.  L.  R.  W 

Defence — Non-service  of  process  in  <ifi$ 
nal  action  —  Pleading  —  Reply,] — ^The  i 
daration  charged  that  the  defendant  was) 
debted  to  the  plaintiff  in  $326,  by  virtue  i 
a  judgment  recovered  in  the  Superior  OM 
of  the  District  of  M.,  in  the  Province  of  < 
Plea,  that  the  defendant  was  not  personal 
served  with  the  first  process  in  the  suit  wit 
in  the  jurisdiction  of  the  Court  where  t 
judgment  was  obtained,  and  that  the  defca 
ant  was  never  indebted  to  the  plaintiff  in  8 
claim  on  which  the  judgment  vras  obtaial 
Replication  that  the  contract  on  which  t 
judgment  was  recovered  was  made  at  1 
within  the  jurisdiction  of  the  Superior  Ooa 
of  the  district  of  M. ;  that  the  said  Court  li 
jurisdiction  of  the  subject  matter  of  the  si 
suit,  and  the  said  judgment  was  regulal 
obtained  according  to  the  practice  of  the  si 
Court,  and  that  the  sum  mentioned  in  f! 
said  judgment  and  ordered  to  be  paid 
justly  and  truly  due  and  payable  by  the  4 
fendant  to  the  plaintiff.  Demurrer  to  the  i 
plication,  and  notice  of  objection  to  I 
plea: — Held,  that  the  plea  as  an  allegati 
that  the  enforcement  of  the  judsrment  by  d 
Court  was  contrary  to  natural  justice,  « 
bad,  as  it  did  not  negative  the  existence 
all  facts  which,  if  proved,  would  render  I 
judgment  enforceable,  that  it  was  not  sol 
cient  to  enable  the  defendant  to  go  into  I 
merits  of  the  original  cause  of  action  xai 
C.  S.  c  48,  as  it  did  not  set  out  tiie  cauae 
action.  That  the  replication  was  bad,  M 
did  not  join  issue  on  the  condnsion  of  i 
plea  **  never  indebted,'*  and  merely  reiteial 
in  another  form  the  right  to  enforce  the  jti 
ment.  Shearer  v.  McLean,  36  N.  B.  R.  S( 

Defence  of  fraud  practia«d  on  fl 
eisn  Court  —  Motion  for  summary  fd 
ment  —  Rule  603  —  Unconditional  leaie 
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^^  ~  Aothoritj   of   English    decisiona. 
l^o'w  ^8^  ^^"^  ^''**"  ^*'**"^  ^^" 

BtfcBMfl  Mt  up  in  original  action — 

«*<•»  *^*^f^  o^*  —  Bmharrassment  — 

iWi|r.j-~Tlie  defences  that  may  be  set  np 

m  an  action  in  Manitoba  on  a  foreign  judg- 

Mit  bj  fiitne  of  8.Ht    (1)   of  s.  38  of  the 

tors  B«ch  Act,  IL  S.  M.  1902,  c.  40,  are 

■ot  fimted  to  sacfa  as  might  have  been,  but 

jw  not,  pleaded  in  the  original  action,  but 

■dvde  flQch  as  were  actually  pleaded  there, 

wject  to  the  power  of  the  Court  or  a  Judge 

toiMe  them  out  on  the  ground  of  embar- 

^■««t  or  delay ;  and  a  motion  to  strike 

•«  defences  was  refused.    Gault  v.  McNahh, 

L  ,  J^  ^  distinguished.     Meyers  v.  PriU 

»1  JfM.  L.  R.  27,  not  foUowed.     BHiUh 

«**»  Co.J.McEwan,  8  B£an.  L.  R.  90,  dis- 

SttmT^  I'l'^if^^^,  15  Man.  L.  R. 
»*.  1  W.  L,  R.  M6. 

Iki— >  i^ait  Jndsment  reoowered  in 
•Qeet  of  smmblimK  transitions  — 
wDct  ^wcolations  —  Broker  —  Action  for 
■wtttces  --  Proof  of  defence  —  Onus  — 


^  —  Domioil — Juris- 

•c^      —■  ^'^nirfiKrtioa   of  recordr—Presump- 
■•■  "-*^«««  —  Lands  in  Ontorio.]— In 
*°y  on  a  Judgment  of  a  foreign  state, 
tmg  t  hudiand  a  divorce  and  a  wife  a 
^  ?*^^  ■*  alimcmy,  it  was  contended 
ue  husband  that,   aa  he  had  never  ac- 
"«  the  necessary  domidl  to  give  the  for- 
ijort  jorifldiction  to  grant  the  divorce, 
Wgmeat  was  invalid  :—ireM,   that,   as 
•in  lAToked  and  submitted  to  the  juris- 
of  the  foreign   Ck>urt,    he    had    pre- 
msdf  from  setting  up  any  want  of 
'™L---i?eW,  however,  were  this  not 
#u  <L      *  »l»ence  of  anything  appearing 
■*  ?<*  of  the  foreign  proceedings  to  shew 
■  of  jurisdiction,   the  production  of  the 
i  .•;»  P****   fftoie   evidence    entitling 
I«Mif  to  recover;   and,  although   the 
■Jjaon  in  favour  of  the  judgment  may 
wjtted,  dear   proof  of   facts   to   shew 
of  jurisdiction  must  be  adduced.— flfcW, 
njJKtte  wife  was  entitled  to  judgment 
Wiieat  of   the   alimony   although    the 
■*»  «u  arrived  at  upon  a  consideration 
Vila?  of  the  lands  of  the  husband  in 
J|f-««i«e,  that,  had  the  foreign  judg- 
Pjwidea  for  the  division  in  spede  of 
T«»"ji'"  property  in  Ontario,  it  would 
-~5  ^  invalid.   Judgment   in   19  C. 
i28t  31  o.  R.  81,  reversed.    Swaieie  v. 
"^  »  C.  L.  T.  38,  31  O.  R.  324. 

relief  —  Declaratory    judg- 
^  Bimpie  contract  creditor  —  Statute 
"*•••.  1 — A  creditor  under  a  Quebec 
aaked  a  declaration  that  the  judg- 
•otor  was  beneficial  owner  of  a  cer- 
ciaim  aga^    the    Dominion    govem- 
s  that  being  in  this  prov&ice  in 
of  a  simple  contract  creditor  he 
cntitted  to  such  relief,  for  the  same 
^joi  debar  a  simple  contract  credi- 
ting garnishee  proceedings  or  pro- 
>or  equitable   execution;    and  also 
ttw  daim    being    one    against  the 
DO  ooDsequential  relief  was  or  could 
■:""£««»  •!«>,  that  the  judgment,  be- 
■««  thaa  six  years  old,  would  under 


ordinary  circumstances  have  become  barred; 
but  since  the  judgment  debtor  was  not  at  the 
time  of  the  recovery,  nor  had  been  since,  in 

Jiidgment  reooTsred  in  g^ri^iad 
against  defendants  in  Ontario  —  Juris- 
diction  —  Breach  of  contract  —  Place  of 
performance  —  Goods  to  be  shipped  from 
Canada  to  England  —  Place  of  payment  — 
Alternative  claim  on  original  cause  of  action 
— Pleading  —  Assignment  of  claim  —  Part- 
nership -.  Executors  — -  Parties.  Morite  v. 
Canada  Wood  Specialty  Co,,  9  O.  W.  R.  522. 

Jurisdiotion  of  foreign  Court  —  A*- 

tomment  —  Contract  —  Reading  and  un- 
derstandtnff  of  —  Declaration  —  Estoppel  — 
Sale  of  engine — Lien  notes  for  price — Fail- 
ure  of  consideration  —  CountercUUm-^Dam- 
S?f*  rZ  '^^ff^V^*  —  CosU  —  Set-off, -i  — 
pe  defendant,  m  writing,  ordered  an  engine 
from  the  plainUffs.     The  order  was  in  the 
pnnted   form  m   use  by  the  plaintiffs,   and 
contained  a  provision  that  any  action  for  the 
price  of  the  engine  might  be  entered,  tried, 
and  finally  disposed  of  in  the  Court  having 
jurisdiction  where  the  head  office  of  the  d^ 
fendants  was  situated.     The  plaintiffs  sued 
the  defendant  m  the  Court  of  King's  Bench 
for   the  province  of  Manitoba    (which   was 
the  Court  answering  the  above  description), 
and  recovered  judgment  for  the  price  of  the 
^ne;  and  then  sued  the  defendant  in  the 
Supreme  Court  of  Saskatchewan   upon   the 
SSS?'^^/^^^'^-— -^^W,  that,  as  the 
defendant  bad  contracted  to  submit  himself 
^;  !2P  Z^"*"?   in   which   judgment   was  ob- 
Sd^'  *?ui  I^'Sl^^ffSj  In  suing  in  Manitoba, 
acted  within  their  rights,  and  were  entitled 
to  judgmwit  m  the  Supreme  Court  of  Sas- 
katchewan for  the  amount  of  the  judgment 
r^i^'^o  i^Manjtoba.-Cop«ii  v.  Thompson, 
V  w  •  Si^i>  ^t^J  ScMhshy  V.   WestmhoU, 
Jjt    iP  %.  ^^^i.?^^  Rousillon  V.  BousU- 
^J^JiiS^'  ^•..^^"   followed.— It  was  ob- 

it^f^  *^S*'  ^e  ^^^  ^^^^  ^^^  °ot  been  read 
over  to  the  defendant,  and  his  attention  had 

S?  ,-J75?^-?"^.^^  ^^  nnusual  condition  as 
hi  i?li'^**'?i?''  *^  the^foreign  Court,  before 
he  signed  the  order,  he  was  not  bound  by 
\^^,.  "^^^^^on '^Held,  taiat  anotiier  clause 
5ifi«l  ''^^'''  J"'t  ^^^"^  *^«  signature  of  the 
M^'^Sf'.T^T^y  ^^  defendant  acknow- 
lf^?!?,i^*^  ^^^^  '?^  ^^«'  the  order  and 
^iiu^^LJ^^'^'TJ^  ^^  estopped  the  de- 
^w^i.^™  ^^^^^«  °P  *^^8  objection.— 
Held,  also,  upon  the  evidence,  that  the  en- 
gine after  a  fair  trial  was  found  to  be  un- 

Sli  u  ^,."*^*P*^'®  ^'  performing  the  work 
Which  it  was  represented  and  intended  it 
should  perform  and  wholly  failed  in  doing 
satisfactory  work,  and  there  was  a  total  fai? 
ure  of  consideration  for  the  giving  of  lien- 
notes  for  the  price,  and  the  defendant,  un- 
der the  contiact  and  his  counterclaim,  was 
entitied  to  judgment  for  damages  suffered  by 
him  for  loss  of  time  and  expense  in  running 
the  engine  and  for  freight,  etc..  and  the 
value  of  the  engine,  which  had  been  returned, 
--ff eW,  also,  that  tiie  plaintiffs  should  have 
the  geneml  costs  of  the  action,  but  not  the 
costs  of  the  action  in  so  far  as  the  lien-notes 
were  concerned  and  the  defendant  the  costs 
of  his  counterclaim ;  the  judgments  and  costs 
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to  be  set  off  pro  tanio.    Manitoba  Pump  Co, 
V.  McLeUand  (1911),  16  W.  L.  B.  288. 
Sask.  L.  B. 

JurisdiotioB  of  foreign   Court — Citi- 

genMkip.]  —  In  an  action  to  enforce  a  per- 
sonal judgment  obtained  in  a  State  Conrt  of 
the  State  of  Dakota,  where  it  appeared  that 
the  defendant  had  been  born  in  the  State  of 
Wisconsin,  had  been  living,  at  the  time  of 
tiie  judnnent,  and  for  many  years  previously, 
in  the  North- West  Territories,  and  had  not 
appeared  in  the  Dakota  Court  or  submitted 
to  its  jurisdiction : — Held,  that  the  defendant 
was  not  bound  by  the  judgment,  although 
the  covenant  sued  upon  had  been  executed  In 
Dakota,  when  the  defendant  was  resident 
there.--Judgment  of  Wetmore,  J.,  reversed. 
Dakota  Lumber  Co,  v.  Rinderknecht,  6  Terr. 
L.  B,  210,  1  W.  li.  B.  481,  2  W.  L.  B.  275. 

Jurisdiotiom  of  foreign  Court — Forum 
— Contract  —  Con$ent  —  Defence  to  Origi- 
nol  action  —  Pleadmg,] — ^This  action  was 
brought  to  recover  the  amount  of  a  judgment 
of  an  Ontario  Ck>urt  against  the  defendants 
in  respect  of  notes  given  for  an  engine.  These 
notes  contained  a  provision  that,  in  case  of 
default,  the  makers,  who  were  residents  of 
Manitoba,  might  be  sued  in  Ontario  upon 
them:  —  Qumre,  whether  such  a  consent  to 
the  jurisdiction  of  a  foreign  Court  would  not 
be  recognized  by  international  as  well  as  by 
municipal  law:  Copin  v.  Adamwn,  L.  R.  9 
Ex.  345. — As,  however,  the  defendents  suc- 
ceeded upon  a  defence  to  the  original  cause 
of  action,  which  they  were  entitled  to  raise 
in  this  action,  on  the  authoritv  of  Hickey  v. 
Legrealey,  15  Man.  L.  R.  304,  it  became 
unnecessary  to  decide  this  question.  New 
Hamburg  Manufacturing  Co.  v.  Shields^  4 
W.  L.  B.  307,  16  Man.  L.  B.  212. 

JvritfdiotioB  of  f oroijBii  Court — Proof 
of  —  Exemplification  of  judgment  —  Besi- 
dence  of  defendants  —  Identification  of  de- 
fendants —  Pleading  —  Amendment  —  Con- 
tract as  to  forum  —  Defence  to  original  ac- 
tion —  Sale  of  goods  —  Action  for  price  — 
Warranty  —  Construction  of  contract  — 
Knowledge  of  agent  of  vendor  of  purpose  for 
which  goods  purchased  —  Implied  condition 
— Counterclaim  —  Damages  —  Costs.  New 
Hamburg  Manufacturing  Co.  v.  ^hieldt 
(Man.),  4  W.  L.  B.  307. 

Jvrisdietiom     of     foreign     Court  — 

Service  of  proceei  in  another  province — Ab- 
eence  of  9ubmia»ion  to  furi^diction  —  Reti' 
donee  —  DomioU  —  Change  —  lntention.'\ 
— In  an  action  brought  in  the  Supreme  Court 
of  Saskatchewan  upon  a  judgment  recovered 
in  the  Court  of  King's  Bench  of  Manitoba, 
it  appeared  that  the  Manitoba  action  was 
commenced  in  1904;  and  that  in  September, 
1904,  the  defendant  was  served  with  process 
at  W.,  a  place  in  the  North- West  Territories, 
beyond  the  jurisdiction  of  the  Manitoba 
Court.  The  defendant  did  not  appear,  and 
judgment  against  him  was  signed  on  the 
29th  January,  1909: — Held,  upon  the  evi- 
dence, that  the  defendant  was  not  domiciled 
or  resident  within  the  territorial  jurisdiction 
of  the  foreign  Court  when  the  judgment  was 
obtained;  and,  as  he  had  not  appeared  or 
submitted  to  the  jurisdiction  of  the  Manitoba 
Court,  and  had  not  contracted  to  do  so«  the 
action  could  not  be  maintained. — Sirdar  Chtr- 
dyal  Singh  v.  Rajah  of  Faridkote,    [1894] 


A.  O.  670.  and  Emanuel  v.  Symo^ 
1  K.  B.  302j  followed.— The  defen 
bom  in  Manitoba  and  lived  in  that 
until  shortly  before  the  action  wi 
and  it  was  contended  that,  althouf 
living  in  W.  when  the  action  was  1 
stay  there  was  merely  temporary, 
domicil  and  permanent  residence 
in  Manitoba: — Held,  that  the  cire 
which  would  warrant  the  infere 
change  of  residence  from  one  pi 
Canada  to  another  would  not  necess 
rant  the  Inference  of  a  change  to 
domicil. — Walsh  ▼.  Herman,  7  W.  ] 
referred  to. — ^The  acquiring  of  a 
in  another  country  of  such  a  du 
would  deprive  the  Courts  of  the  c 
which  a  man  has  his  domidl  of 
jurisdiction  over  him,  is  the  result 
bination  of  fact  and  intention.  T 
be  a  removal  to  the  new  residenc 
with  the  intention  to  remain  tbttc:. 
onus  of  proving  that  a  new  m 
domicil  has  been  chosen  Ilea  on 
asserts  that  the  domicil  of  origin 
lost. — Winane  v.  Attomey^eneral, 
0.  287,  followed. — ^There  was  no  e 
to  whether,  when  the  defendant  fir 
W.,  he  intended  to  make  that  plac 
manent  abode;  but  he  testified  tha 
was  served  with  process  he  was  i 
W.,  and  that  ever  since  he  has  ret 
or  at  M.,  a  place  in  Saakatchewi 
in  the  absence  of  anything  to  ah* 
trary  intention,  that  the  defendant 
ciently  established  that  be  acquii 
residence  in  W.  in  1904.  Fairch 
QUUvray  (1911),  16  W.  L.  R.  5C 
L.  B. 

Jurisdiction  of  f  orei^m  fj^m 

mission  of  defendants  —  Forma 
tered  company  suing  in  Briiiam 
Court  —  Comoanies  Act,  ««.  i; 
ing  business."] — The  British 
Court  held  that  on  tiie  evidence 
had  consented  to  the  original 
tried  in  the  Seattle  Oart,  so 
this  action  brought  on  the  Seal 
set  up  defences  which  should 
raised  in  Seattle.  Under  s.  143 
plaintiffs,  a  non-registered  f< 
is  not  debarred  from  suing  h< 
the  aid  of  the  Courts  is  not  "  doi 
in  British  Columbia.  Lilly  v. 
W.  L.  B.  2. 


Idmitation  of  actions   — 

Yukon  Ordinance,  c.  SI  of  1 
of  James  —  Statute  of  Anne 
Lew  loci  contractus  —  Absence 
yond  seas.'i  —  Under  the  pro 
xukon  Ordinance  c  31  of  1 
recover  simple  contract  debts 
torial  Court  of  the  Yukon 
solutelv  barred  after  the  expi 
years  from  the  date  when  the 
arose,  notwithstanding  that 
not  been  for  that  period  resid 
jurisdiction  of  the  Court.  — 
pealed  from,  2  W.  L.  B.  471, 
ouard  and  Davies,  JJ.,  dissent] 
V.  United  States  Savings  ond 
C.  L.  T.  852,  37  S.  C.  B.  640. 

Lis  pendens — Similar  actii 
province.} — ^A  judgment  renden 
ince  of  the  Dominion  oliier  thai 
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[4)iKbM  will  not  be  considered  as  a  judg- 
Rodered  in  a  foreigii  countryf  ai^d  the 
GoortB  are  obliged  to  recognize  a 
It  to  pronounced  if  it  is  in  accordance 
tbe  proTisions  of  Art.  211,  G.  P.  2.  A 
it  by  a  plea  of  li»  pendens  may  ex- 
to  a  suit  higoD.  in  the  province  of  Qne- 
ly  ilkfms  that  a  suit  of  the  same  na- 
between  the  same  parties,  and  for  the 
aase  of  action,  is  pending  in  another 
of  the  Dominion.  3.  But,  if  the  ac- 
Its  no  object  bat  to  have  the  judgment 
hi  another  province  of  the  Do- 
Mand  executory,  the  fact  that  the 
~  has  set  np  a  like  cause  of  action  in 
proTuiee,  and  that  it  is  actually 
r.  does  not  justify  a  plea  of  Ub  pen- 
provided  that  the  Court  is  not  asked 
Qpon  the  cause  of  action,  but 
itate  that  the  judgment  has  been 
obtained.  Blackwood  v.  Percival, 
L  T.  417.  5  Que.  P.  R.  110,  23  Que. 
5. 

far  tmmmmrj  imdcanemt — De- 

Ckmkn  T.  Qundy,  2  O.  W.  R.  243, 


f sr  wmmmkmrj  JvilsiBent  luader 

iOS— DfffMce  thai  fudgment  obtained 

'  •»  foreign  Court  —  Validity  of  — 

oMjKet  of  deciBions  —  Court  of  Ap- 

En§lmid  —  Authority.] — ^The  plain- 

^it  an  action  against  the  defend- 

itario  corporation,  in  the  province 

to  recover  money  alleged  to  be 

tbem  for  services  rendered.     The 

iti  appeared   in    the   Quebec   action 

'  ~  on  the  merits,   and  judgment 

J^tmt  them.     The   plaintiffs  having 

an  action  in  Ontario  on  the  Quebec 

It,  and  moved  before  the  Master  in 

for  apeedy  judgment,  under  Rule 

Mndants  opposed  the  motion  upon 

tkat  the  Quebec  judgment  was  re- 

bf  fraud,  and    deception   practised 

\jm  Court  by  the  plaintiflEs,  and  that 

defendants,  had  a  good  defence  to 

opon  the  merits: — HM,  afiSrming 

of  the  Master  in  Chambers  and 

fi  and  reversing  the  decision  of  a 

*  Court,  that  the  motion  for  judg- 

be  dismissed,  and  that  in  an  ac- 

npon  a  foreign  judgment  the 

ia  at  Uberty  to  plead,  and  prove, 

[<tt»  that  the  judgment  was  recovered 

•ad  deception  practised  upon  the 

'M  T.  Dctep,   82   L.  T.  510.   fol- 

'er  Moss,  CJT.O.,  Osier  and  Garrow, 

>:~-Ilere  is   no    conflict    between    the 

and  the  judgment  of  the  Court 

in  Woodrmi  v.  McLennan,  14  A. 

,tt  that  case  turned  npon  a  different 

fictB  and  did  not  call  in  question 

*    of  the  decision  of  the  English 

Appeal  in  Ahonioff  v.  Oppenheimer, 

B.  D.  295.— Per  Moss,  C.J.O.,  and 

•'7-A  decision  of  the  highest  Court 

[Invince,  while  it  remains  unreversed 

having  appellate  jurisdiction 

not  to  be  set  aside  or  ignored, 

e  other  Courts,  not  possessing 

jvisdictiott  over  it,  and  themselves 

revenal  by  hii^er  Courts,  have 

expressed  views  that  may  ap- 

aoc  in  harmony  with  the  dedsion. 

▼'  BiU,  5  App.  Cas.  342,  referred 

^1*  T.  Beaver  Stiver  Cobalt  Mining 

<^- 1^  B.  496»  12  O.  W.  R.  803. 


L<^t 


Original  consideration — Ontario  Judi- 
cature Act  —  Promoter  of  company  —  Loan 
to  —  Personal  liability,]  —  Under  the  On- 
tario Judicature  Act,  as  before  it,  the  de- 
claration in  an  action  on  a  foreign  judgment 
may  include  Courts  claiming  to  recover  on 
the  original  consideration.  A  promoter  of  a 
joint  stock  company  borrowed  money  for  the 
purposes  of  the  company,  giving  his  own  note 
as  security.  The  lender  was  informed  at  the 
time  of  the  manner  in  which  the  loan  was 
to  be,  and  was  applied: — Held^  that,  as  the 
company  did  not  exist  at  the  time  of  the 
loan,  it  could  not  be  the  principal  debtor, 
nor  the  borrower  a  mere  guarantor.  The  lat- 
ter was,  therefore,  primarily  liable  for  re- 
payment of  the  loan.  Judgment  of  the  Court 
of  Appeal,  27  A.  R.  06,  20  C.  L.  T.  57, 
affirmed.  Bugbee  v.  Clergue,  21  C.  L.  T. 
136:  8.  C,  sub-nom,  Clergue  v.  Humphrey, 
31  S.  C.  R.  66. 

Plea  to-— Domo^ds  not  due,] — ^A  defend- 
ant who  is  sued  upon  a  foreign  judgment  de- 
claring a  contract  to  be  executory  and  award- 
ing damages  by  reason  of  its  non-execution, 
may,  notwithstanding  such  judgment,  by  vir- 
tue of  Arts.  Ill  and  202,  C.  P.,  plead  to  the 
allegation  of  the  debt  in  the  declaration,  that 
the  damages  claimed  are  not  due  and  give 
the  grounds  for  such  conclusion.  Reid  v. 
McCurry,  4  Que.  P.  R.  251. 

Pleaflins — Declaration — Original  cause  of 
action,] — An  action  was  brought  in  the  prov- 
ince of  Quebec  upon  a  foreign  judgment  The 
defendant  made  an  exception  to  the  form,  up- 
on the  ground  that  the  plaintiff  had  failed  to 
indicate  the  causes  of  action  in  the  suit  in 
which  the  judgment  had  been  rendered: — 
Held,  that  the  plaintiff  bringing  an  action 
upon  a  foreign  judgment  is  not  bound^  to 
state  the  grounds  of  the  original  action, 
where  it  is  shewn,  by  the  certificate  of  the 
derk  of  the  Court  by  which  the  judgment 
was  rendered,  that  the  claim  sued  on  was  per- 
sonally served  on  the  defendant,  together 
with  the  writ  of  summons  in  the  action  in 
which  the  foreign  judgment  was  rendered. 
Smith  V.  Beaubien,  22  C.  L.  T.  419. 

Pleadings — ^Defence — False  testimony  in 
foreign  Court  —  Jurisdiction  of  foreign 
Court  —  Counterclaim  —  Original  cause  of 
action  —  Jury  notice.  Hallock  v.  Orillia 
Export  Lumber  Co,,  6  O.  W.  R.  507. 

Proof  of  —  Canada  Evidence  Act  —  Imp. 
Stat,  U  d  15  V.  c,  99^E9empUfieation  of 
judgment  —  Re-^pening  plaintiffs  case  — 
Examination  for  discovery  after  adjournment 
of  trial,]— On  the  trial  of  an  action  upon  a 
foreign  judgment  the  plaintiff*  without  giv- 
ing any  notice  under  the  Canada  Evidence 
Act,  s.  19,  tendered  in  evidence  a  copy  of 
the  judgment  sued  on  certified  under  the  hand 
of  the  clerk  and  by  the  seal  of  the  Court  in 
which  it  was  recovered,  and  this  was  received 
subject  to  objection.  The  defendant  adduced 
no  evidence  and  judgment  was  reserved.  The 
trial  Judge  held  that  the  document  was  im- 
properly admitted,  no  notice  having  been 
given,  but  adjourned  the  case  to  give  the 
plaintiff  an  opportunity  of  proving  his  judg- 
ment— Held,  that  the  copy  of  judgment  ten- 
dered was  not  an  exemplification  and  notice 
of  intention  to  use  it  should  have  been  given 
under  s.  19  of  the  Canada  Ehridence  Act  be- 
fore it  could  be  admitted,  in  spite  of  the  pro- 
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visions  of  s.  11  of  Imp.  Stat.  14  &  15  V.  c 
90,  to  which  the  Canada  EMdence  Act  is 
not  repugnant,  but  only  adds  a  condition. — 
Held,  further,  that  the  trial  Judge  properly 
exercised  his  discretion  in  giving  the  plain- 
tiff a  further  opportunity  to  prove  his  judg- 
ment by  adjourning  the  trial. — Held^  further, 
that  the  similarity  of  the  name  of  the  defend- 
ant in  this  action  and  that  of  the  defendant 
named  in  the  foreign  judgment  taken  with 
the  present  defendant's  pleas  in  confession 
and  avoidance  was  sufficient  prima  facie  evi- 
dence of  the  identity  of  the  two  defendants. 
— ^After  the  adjournment  of  the  trial  the 
plaintiff  had  secured  an  order  for  the  exam- 
ination of  the  defendant  for  discovery. — 
Heldf  that  the  trial  having  been  commenced 
and  adjourned  the  plaintiff  was  not  entitled 
to  examine  the  defendant  for  discovery. 
Btevent  v.  OUon  (1904),  6  Terr.  L.  R.  106. 

Proof  of  —  EwetnpUfication  —  Void  con- 
tract —  Company  —  Esptra-territorial  con- 
tracts of  carrtaqe.] — A  default  judgment  ob- 
tained in  a  foreign  jurisdiction,  though  liable 
to  be  set  aside  so  long  as  it  stands,  is  "  final 
and  conclusive,"  within  the  meaning  of  that 
expression  as  applied  to  foreign  judgments, 
and  consequently  it  may  be  sued  on  in  this 
province.  In  an  action  on  a  foreign  judg- 
ment the  defendant  is  entitled  to  challenge 
the  validity  of  the  judgment  on  the  ground 
that  it  is  manifestly  erroneous,  such  as  being 
founded  on  an  eo;  facie  void  contract.  The 
province  may  create  a  company  with  power 
to  undertake  extra-territorial  contracts  of 
carriage,  and  so  it  is  not  ultra  vires  of  a 
company  incorporated  in  British  Columbia 
to  contract  to  carry  goods  from  British  Col- 
umbia to  a  point  in  the  Yukon  Territory.  Per 
Martin,  J. : — ^An  exemplification  of  judgment 
under  the  seal  of  the  Court  in  which  the 
judgment  was  pronounced,  is  equivalent  to 
the  original  judgment  exemplified,  and  notice 
under  the  Evidence  Act  of  intention  to  pro- 
duce it  in  evidence  is  unnecessary.  Boyle  v. 
Victoria  Yukon  Trading  Co.,  22  C.  L.  T.  377, 
9  B.  C.  R.  213. 

Proof  of  — -  Seal  —  Certificate  —  Canada 
Evidence  Act^  189S,  «.  10,] — ^A  document  pur- 
porting to  be  a  transcript  of  the  judgment 
roll  of  the  Circuit  Court  for  Walworth 
County,  South  Dakota,  was  tendered  in  evi- 
dence. Tlie  seal  affixed  was  engraved  "  Clerk 
of  the  Circuit  Court,  Sixth  Judicial  District, 
South  Dakota.  Walworth  County ; "  the  cer- 
tificate appended  under  the  hand  of  the  derk 
of  the  Court  stated :  **  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  the  said 
Court." — Held,  that  the  certificate,  signed 
by  liie  officer  who  would  ordinarily  have  the 
custody  of  the  seal  of  the  Court,  was  prima 
facie  proof  that  the  seal  was  that  of  the 
Court;  and  that  the  judgment  purported  to 
be  under  the  seal  of  the  Court  as  required 
by  s.  10  of  the  Canada  SMdence  Act.  Beehe 
V.  Tanner  (1903),  6  Terr.  L.  R.  13. 

Proof  of  Jndsmont  —  Seal  of  foreign 
Court  —  Ortificate  of  derk  —  Proof  of 
identity  of  plaintiffs.  Stephens  v.  Olsen 
(N.W.T.),  1  W.  L.  R.  572. 

Queboe  Conrts — Company  not  domiciled 
or  resident  in  Quebec  —  NuUity  —  22  V,  c, 
5,  s,  58  (C)  —  International  law,] — In  an 
action  brought  in  a  County  (3ourt  in  the 
province  of  Ontario  upon  a  judgment  recov- 


ered in  a  Circuit  0>urt  in  the  province  <^ 
Quebec,  against  an  incorporated  company, 
who,  at  the  time  the  Quebec  action  was  be- 
gun, had  no  office  or  agent  in  the  province  of 
Quebec: — Held,  that  the  Act  of  the  legisla- 
ture of  the  province  of  Omada,  22  V.  c  5, 
s.  58,  is  not  now  in  force,  and  Court  ▼.  fScott^ 
32  C,  P.  148,  is  no  longer  applicable;  the 
binding  effect  of  the  judgment  sued  on  de- 
pended upon  the  rules  of  international  law ; 
and  the  defendant  company  not  having  been 
domiciled  or  resident  in  Quebec  when  served 
with  the  writ  of  summons,  the  judgment 
there  obtained  must  be  treated  in  tbe  Coorts 
of  Ontario  as  a  nullity.  V^zina  v.  WiU  H. 
Netosome  Co,,  10  O.  W.  R.  17,  14  O.  L.  R. 
658. 


Reeoverod  in  England  aiplAst  ile^ 
fondants  in  Ontario  —  Jurtsdiction  — 
Breach  of  contract  —  Place  of  perfomuBt^oa 
— Service  out  of  the  jurisdicticn  —  Bf^ffUsh 
Order  XI,,  Rule  1  (e) — Alternative  clai^/n  oa 
original  cause  of  action  —  Merger — El^crtion 
— Appeal  —  Parties.]  —  Under  Order  XI^ 
Rule  1  (e),  of  the  English  Rules  of  the  Sn> 
preme  (Jourt,  1883,  which  corresponds 


stantiaUy  with  Rule  162  (e)  of  the  Ontario 
Consolidated   Rules  of  1897,  providing    that 
service  out  of  the  jurisdiction  of  a  writ  of 
summons  may  be  ordered  whenever  the   ac- 
tion is  founded    on    any    breach  or  alleged 
breach  within  the    jurisdiction    of    any   con- 
tract wherever  made,  which,  according  to  the 
terms  thereof,  ought  to  be  performed  ^within 
the  jurisdiction,  it  is  not  necessary,  in  order 
to  confer  jurisdiction,  to  shew  that  the  whole 
of  the  contract  is  to  be  performed  within  the 
jurisdiction;    it   is   sufficient   if   there     is    a 
breach  of  that  part  of  it,  if  any,  which  is  to 
be  performed  there;  but  the  action  must  be 
based  on  such  a  breach,  and  the  jurisdiction 
of  the  home  Court  is  not  affected  in  respect 
of  a  breach  of    that    part    of  the  contract 
which  is  to  be  performed  abroad,  by   reason 
of  a  breach  of  another  part  of  it  which  is  to 
be   performed  within   the  jurisdiction. — TThe 
plaintiff,  living  in  England,  brought   tui 
tion  in  England  against  the  defendants,       _ 
incorporated  company,  doing  business  in  On- 
tario, for  damages  for  breach  of  contract  to 
deliver  certain  gods.     By  the  terms   of    the 
contract,  the  delivery  was  to  be  at  the   port 
of  diipment  in  America,  and  payment  ^vras  to 
be  made  on  receipt  of  and  in  exchange   for 
shipping  documents  in  England: — HeUL,   that 
the  breach  upon  which  the  action  was  hancd 
took*  place  at  the  American  port,  and  the  de- 
fendants, not  having  been  subject  to  the 
lish  Court,  either  by  residence  or  by  __ 

sion  in  the  contract,  there  was  no  jurisdic- 
tion in  that  Court  under  Order  XI.  to  sand- 
men the  defendants  to  appear  before  it,  or  to 
entertain  the  action;  and  the  judgment  ob- 
tained in  England  in' that  action  (the  defiend- 
ants  not  appearing),  however  effectual  ii 
might  be  in  England,  not  having  been  moved 
against  there,  was  of  no  avail  to  support  am 
action  upon  it  in  Ontario. — Held^  however, 
that  the  original  cause  of  action  had  not 
merged  in  the  judgment;  and  the  plaintifl 
was  entitled  to  succeed  upon  an  altemativt 
claim  thereupon,  made  in  the  action  brou^hl 
in  Ontario. — The  trial  Judge  held  both  catueef 
of  action  to  be  proved,  and  the  plaintifl 
elected  to   take  judgment  in   respect    ot    tht 

claim  based  upon  the  English  jud|^ment«    

Held,  that  the  plaintiff  was  not  so  bound  hi 
his  election  that  he  was  prevented  from  ha<r 
ing  judgment    upon    the    alternative 
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what  he  wu  held  by  the  Court  of  Appeal, 
■poo  the  defenduits*  appeal,  not  entitled  to 
neeeed  upon  the  Ehiglish  judgment. — Held, 
alto,  that  an  order  was  properly  made  at  the 
tiial  addng  as  plaintiffs  the  personal  repre- 
•tttstivca  of  the  original  plaintiff,  who  died 
after  the  commencement  ct  the  action,  and 
tibat  the  action  waa  properly  constituted. 
Mmii  T.  Canada  Wood  Specialty  Co,,  17 
0.  L  R.  S3,  11  O.  W.  R.  1048. 

Bccvlarfy  oMalned  in  Illinois — Suh- 
miamm  to  furUdioium  of  Illinois  Court  — 
Aetkm  o«  in  Ontario  —  Uefencea  not  open  in 
Oatsrio  that  wUffhi  have  been  open  %n  III. 
CmtI] — Plaintiffs  brought  action  on  a  jadg- 
BCBt  recovered  in  the  Circuit  Court  of  Cook 
CSoc,  HL,  and  altematiyely  upon  the  promis- 
nry  note  which  was  the  subject  in  the  Cook 
GoL  Court  At  trial  Clute,  J.,  ga?e  plaintiffs 
jndsment  on  their  foreign  judgment  Court 
«f  Appeal  held,  that  it  could  not  set  aside  the 
jsdgDeDt  of  the  111.  Court,  nor  could  it  be 
tisrecuded  so  long  as  plaintiffiB  sought  to  re- 
eoter  upon  it;  that  so  far  as  the  Courts  of 
Ontario  were  concerned,  effect  must  be  given 
t»  it  and  the  defendants  were  precluded  from 
hoe  iiBHsting  upon  defences  that  might  have 
been  open  to  them  if  there  were  no  judgment 
of  a  Oaoit  of  competent  jurisdiction.  Metro- 
polttsa  Tnut  d  Savinae  Bank  y.  Osborne 
(mO),  16  O.  W.  R.  m 


J«4ieat» — Arrest  in  foreign  country 
m  for  —  Malice.] — A  foreign  judg- 
it  is  not  chose  $ug^e  before  our  Courts; 
aid  the  diacossion  can  be  re-opened  on  the 
■ttten  whi<A  formed  the  basis  of  that  judg- 
■cat  2.  A  person  may  be  arrested  in  the 
Stale  of  Vermont  for  debt  contracted  in  this 
pmiaee,  according  to  the  law  of  that  state, 
viAont  it  giving  rise  to  an  action  for  dam- 
ages against  the  party  causing  such  arrest, 
provided  it  be  done  without  fraud  or  malice. 
fiof  V.  ff  olfliet,  16  Que.  S.  C.  482. 


h  P.  179,  ««.]— 
A  aoit  based  upon  a  judgment  given  in  an- 
province  is  an  ordinary  one,  and  even 
tile  original  suit  is  personally  served 
defendant,  the  latter,  in  spite  of  his 
upon  the  first  suit,  has  the  right 
ta  demand  security  for  costs  and  a  power 
of  attoniey,  without  having  to  aver  that  he 
has  a  legitimate  defence  to  the  suit.  Rior- 
dm  V.  MeLeod  (1910).  12  Que.  P.  R.  352. 

ttatBte  of  Idmitatioii»— Absence  of  de- 
feadsat  beyond  seas  —  C.  O.  (Y.T.;  c  29, 
*  1  —  21  Jac  I.  —  4  ft  5  Anne  —  Construc- 
te  —  Repeal.  United  States  Saving  and 
^  Co.  V.  Rutledge  (Y.T.).  2  W.  L.  R. 
411 


•f  Attomey  —  Confession — 

—  Aetulefioe  of  defendant.]  — 

Ihe  general  rule  is,  that  a  judgment  valid  by 
^  law  and  practice  of  the  state  where  it  is 
KBdend  and  confessed,  may  be  sued  upon  as 
a  pBoad  of  action  in  any  other  state.  A 
htgDot  by  oonfeaaion  ia  an  instance  of  a 
|art7_  voluntarily  submitting  himself  to  the 
of  the  Court,  whereby  compet- 
is  aeqoired  to  deal  with  the  matter  sub- 
: — aal4p  that  a  judgment  recovered  hi 
^  State  of  Pennaylvania,  after  the  defend- 
y  has  ceased  to  be  a  resident  of  that  state, 
^oa  a  warrant  of  attorney  executed  there, 
aas  valid,  and  that  the  Courts  there   had 


jurisdiction  to  deal  with  the  matter.    Ritter 
V.  Fairfield,  21  C.  L.  T.  73.  32  O.  R.  350. 


2.  Amending  and  Vabtino. 

After  entry  —  Costs  —  Practice  —  fifi*- 
preme  Court  of  Canada.] — The  minutes  of 
judgment  as  settled  by  the  registrar  directed 
that  the  appellants'  costs  should  be  paid  out 
of  certain  moneys  in  Court,  and  in  this  form 
the  judgment  was  duly  entered  and  certified 
to  the  clerk  of  the  Court  below.  Subse- 
quently it  was  made  to  appear  that  there 
were  no  moneys  in  Court  available  to  pay 
these  costs,  and  upon  the  application  of  the 
appellants  the  Court  amended  the  judgment, 
directing  that  the  costs  of  the  appellants 
should  be  paid  by  the  respondents  forthwith 
after  taxation.  Letoumeau  y.  Carhonneau, 
35  S.  C.  R.  701. 

After  entry  —  Neglect  to  provide  for 
interlocutory  costs  reserved  for  the  trial 
Judge  —  Disposition  of  costs.  Logan  y. 
Drew,  10  O.  W.  R.  643. 

After  entry.]  —  When  the  Court  finds 
that  the  judgment  as  drawn  up  does  not  cor- 
rectly state  what  the  Court  actually  decided 
and  intended,  it  may  upon  motion  interfere 
after  the  passing  and  entering  of  the  judg- 
ment Ainsworth  y.  Wilding,  [1896]  1  Ch. 
673,  followed.  MitcheU  v.  Sparling  (1909), 
15  O.  W.  R.  37. 

Application  to  vary  —  Costs.] — The  de- 
fendant K.,  an  auctioneer,  advertised  at  the 
instance  of  the  defendant  M.  certain  land  for 
sale  at  public  auction  claimed  by  the  plain- 
tiff and  M.  This  suit  was  brought  for  an  in- 
junction restraining  the  sale  and  for  a  de- 
claration of  title.  An  interim  injunction 
was  granted.  An  ejectment  action  was  also 
brought  by  the  plaintiff  against  M.  in  respect 
of  the  same  land,  and  judgment  therein  waa 
given  for  the  plaintiff.  The  defendants  ap- 
peared by  the  same  solicitor  and  joined  in 
their  answer  in  this  suit.  At  the  hearing  a 
decree  was  made  against  the  defendants  vrith 
costs.  K.  now  applied  to  vary  the  decree  so 
far  as  it  ordered  him  to  pay  costs,  alleging 
that  since  putting  in  his  answer  he  had  had 
nothing  to  do  with  the  conduct  of  the  suit, 
believing  himself  to  be  but  a  nominal  defend- 
ant, and  his  co-defendant  to  be  responsible 
for  the  defence: — Held,  that  the  application 
should  be  refused,  but  without  costs.  Rob- 
ertson V.  iCerr,  23  C.  L.  T.  266. 

Certifioate  of — Court  of  Appeal — Power 
to  amend  after  issue  —  Mistake  —  Costs. 
Whipple  y.  Ontario  Boss  Co.,  1  O.  W.  R.  36. 

Olerioal  error — Correction  after  appeal 
— Claims  made  in  action.] — Where  a  cause 
has  been  taken  to  appeal  and  the  judgment 
simply  confirmed,  the  Court  which  gave  the 
judgment  in  the  first  instance  is  disseised  of 
the  cause,  and  is  no  longer  competent  to  cor- 
rect an  error  in  its  judgment,  even  a  clerical 
error. — ^A  judgment  conformable  to  the  rights 
of  the  parties  and  to  the  whole  of  the  allega- 
tions In  the  action  cannot  be  said  to  be  af- 
fected by  a  clerical  error  because  the  claims 
made  in  the  action  do  not  include  all  that 
the  party  had  the  right  to  exact  Robert  v. 
Montreal  and  St.  Lawrence  Light  and  Power 
Co.,  7  Que.  P.  R.  480. 
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Clerical  error  in  indsment  of  Court 
'below — MoUon  to  correct  it — P.  646.] — If, 
following  a  clerical  error,  the  judgment  in- 
scribed for  review  finds  against  '*  the  de- 
fendant "  instead  of  against  *'  the  defend- 
ants/' the  Coart  of  Review,  in  affirming  it, 
may  correct  the  judgment  and  condemn  "  the 
defendants."  Upon  its  own  Initiative,  the 
Court  may  remedy  an  omission  contained  in 
the  judgment  a  quo  and  determine  within 
what  delay  an  accounting  is  to  be  made  by 
defendants.  BeuUac  Limited  v.  Simard 
(1911),  12  Que.  P.  R.  316. 

Correotinc  slip  —  Jurisdiction — Practice 
— Ck>st8.    Wallace  v.  Davis,  4  E.  L.  R.  272. 

Correctiom  of  ealeulation.] — ^The  ad- 
judication should  be  affirmed  with  costs,  with 
an  appropriate  reason  shewing  the  correct- 
ness of  calculation  and  change  of  items,  not- 
withstanding that  there  was  no  cross-appeal. 
Struhhe  V.  BeUhoute,  Dillon  Go.  (1910),  17 
R.  de  J.  180. 

Correction  of  errors  in  Jndsnient  as 
entered  —  Rule  698.] — Until  the  judgment 
pronounced  in  an  action  is  entered,  the  C!ourt 
has  full  power  to  rehear  or  review  the  case ; 
but,  after  the  judgment  has  been  entered,  the 
Judge  who  pronounced  it  has  no  power  to 
amend  or  alter  it  if  it  correctly  represents 
the  actual  decision,  even  although  based  on  a 
misapprehension. — In  re  Sufield  v.  Watts, 
20  Que.  B.  D.  693,  In  re  Lyric  Syndicate,  7 
Times  L.  R.  162,  and  Preeton  v.  Allsup, 
[1895]  1  Gh.  141,  foUowed.— <31erical  mis- 
takes or  accidental  slips  or  omissions  may, 
however,  be  corrected  under  Rule  638  of  the 
King's  Bench  Act  Monroe  v.  Heubach,  18 
Man.  L.  R.  547,  10  W.  L.  R.  416. 

Correction  of  interlocntory  by  final 
Jndgment.] — ^A  judgment  dismissing  an  ex- 
ception to  the  form,  in  which  the  defendant, 
a  married  woman,  separate  as  to  property, 
complained  of  being  sued  aJone,  can  be  cor« 
rected  by  the  final  judgment.  Offilvie  v. 
Praser,  3  Que.  P.  R.  546. 

Bate  of — Amendment — Death  of  plaintijf 
between  argument  and  judgment  —  AdminiS' 
trator  ad  litem.] — Plaintiff  died  after  the  ar- 
gument of  an  appeal  by  him  from  a  judgment 
of  High  Court  dismissing  his  action  with 
costs,  but  before  judgment  was  given  on  such 
appeal.  The  (jourt  was  not  informed  of  the 
death,  and  gave  judgment  dismissing  the  ap- 
peal with  costs.  The  defendants,  in  ignor- 
ance of  the  death,  obtained  the  issue  of  the 
certificate  of  judgment,  which  bore  date  as 
of  the  day  on  which  the  judgment  was  pro- 
nounced. Upon  an  application  made  by  de- 
fendants some  months  later,  the  Oourt  di- 
rected that  the  certificate  should  be  amended 
by  dating  it  as  of  the  day  of  the  argument, 
and  by  inserting  in  the  body  thereof  a  direc- 
tion that  it  be  entered  as  of  the  day  of  the 
argument  Turner  v.  London  and  South- 
western Rw.  Co.,  L.  R.  17  Eg.  561,  and 
Bcroyd  v.  Ooulthard,  [1897]  2  Gh.  554,  fol- 
lowed. The  defendants  were  entitled  to  have 
an  administrator  ad  litem  appointed  to  repre- 
sent the  plaintiflfs  estate  in  order  that  the 
costs  of  the  action  and  appeal  might  be  re- 
covered. Qunn  V.  Harperj22  C.  L.  T.  208, 
225,  3  O.  L.  R.  693,  1  O.  W.  R.  366. 


Ex  parte  application  —  Changing  per- 
sonal into  proprietary  judgment  —  Leave  to 
amend  —  Rescinding  order.  Bolster  ▼. 
Booth,  2  O.  W.  R.  890. 

Mistake  in  date  —  O>rrection — Consent 
— Amendments  —  Costs.  8t.  Mary's  Cream- 
ery Co.  V.  Grand  Trunk  Rw.  Co.,  2  O.  W.  R. 
328,  472,  3  O.  W.  R.  472. 

Modification  —  Alimentary  allowance— 
Reduction  —  Petition  —  New  action.]  — 
One  who  has  been  condemned  to  pay  an  ali- 
mentary allowance  cannot,  upon  a  simple 
petition  filed  in  the  original  cause,  ask  to  be 
relieved  from  the  payment  on  account  of  a 
change  in  his  means  (Art  170,  C.  C),  bat 
he  must,  if  he  wishes  to  have  the  judgment 
modified,  proceed  by  writ  of  summons  in  the 
ordinary  form.  Noreau  v.  Bocquet,  17  Que. 
S.  C.  77;  Pelletier  v.  Jutras,  ib.  79.  8ed 
vide  Delisle  v.  PiUet,  ib.  75. 

Motion  to  Tary  —  Custody  of  infant — 
Neglect  to  provide  for  —  Inscription  in  re- 
view.]— Where  the  plaintiff,  in  an  action  for 
separation  from  bed  and  board,  also  prays 
for  the  custody  of  a  minor  child,  some  order 
should  be  made  by  the  (IV>urt  of  first  instance, 
in  delivering  judgment,  with  respect  to  this 
portion  of  plaintiff's  conclusions.  2.  Where 
the  Court  of  first  instance  has  omitted  to 
make  such  order,  the  plaintiff  is  not  entitled 
by  motion  not  notified  to  the  opposite  party, 
to  ask'  that  an  addition  be  made  to  the  jadg^ 
ment,  disposing  of  the  prayer  for  the  gaar- 
dianship  of  the  minor,  it  appearing  in  this 
case  that  the  omission  complained  of  was  not 
a  mere  clerical  error.  3.  On  an  inscription 
in  review  from  the  first  judgment,  the  Court 
of  Review  may  either  make  such  order,  or. 
if  it  seem  to  be  more  desirable,  may  send  the 
record  back  to  the  Court  of  first  instance, 
for  such  further  proceedings  as  may  be 
proper  or  necessary  to  enable  the  latter  tribu- 
nal to  adjudicate  as  to  the  custody  of  the 
minor.    Smith  y.  Cooke,  24  Que.  S.  C  14. 

Motion  to  vary  —  Difficulty  arising  in 
proceeding  under  judgment  —  Deaths  of 
members  of  Court  —  Lapse  of  time.  Vffner 
V.  Lewis,  2  O.  W.  R.  441,  3  O.  W.  R.  306, 
5  O.  W.  R.  39. 

Motion  to  vary  —  Rehearsing  —  Costs — 
Parties.] — In  a  suit  to  restrain  the  sale  of 
property  by  K.,  an  auctioneer,  at  the  in- 
stance of  M.,  and  for  a  declaration  of  the 
plaintiff's  title,  K.  appeared  and  jointly  an- 
swered with  M.  M.  thereafter  undertook  the 
conduct  of  the  suit,  and  alone  appeared  at 
the  hearing,  K.  holding  himself  to  be  bot  a 
nominal  party.  Judgment  with  costs  having 
been  given  against  both  defendants,  an  appli- 
cation by  K.  to  have  the  suit  reheard  for  the 
purpose  of  varying  so  much  of  the  decree  as 
ordered  him  to  pay  costs,  was  refused.  Rob- 
ertson V.  Kerr,  23  C.  L.  T.  266*  2  N.  B. 
Eq.  494. 

Motion  to  vary  Jndgment — DispoeUion 
of  costs  —  Clerical  error.] — A  disposition  in 
a  final  judgment  awarding  costs  in  a  manner 
absolutely  contrary  to  that  which  the  Jndge 
wished  to  direct,  as  appears  in  consideration 
of  the  whole  text  of  the  judgment,  ooay  be 
corrected  on  application  to  the  Judge,  tiiis 
correction  being  considered  as  the  correcti<m 
of  a  clerical  error  provided  for  by  Art.  5^ 
C.  P.  C.    Qervais  v.  Lesly,  1  Que.  S.  C  44, 
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followed.  Begins  t.  Stadacwia  Water,  lAghtj 
mi  Palter  Co.  and  Toum  of  Pamhom,  25 
Que.  8.  G.  S25. 

OfAsv'-lm-OouBttll  —  Varying,}  — An  Oi^ 
4e^m-Go!lllcil,  founded  upon  the  report  of 
the  Judicial  Oommittee  on  an  appeal  from 
tke  Oomt  of  Queen's  Bench  in  Lower  Gan- 
ida,  umply  directed  the  reversal  of  the  jadg- 
ncBt  Upon  the  Order  being  transmitted 
to  Ctsada,  the  Gonrt  of  Qneen's  Bench  re- 
corded it.  but  was  of  opinion  that  it  was  un- 
■bJe  to  act  farther,  on  the  ground  that  as 
t  Ooort  of  Appeal,  it  had  no  jurisdiction  to 
■ake  of  its  own  accord  such  an  Order  on 
the  Court  below  as  would  give  effect  to  the 
Older  of  Her  Majesty  in  Council.  Upon 
petition  by  the  appellants,  the  Judicial  Oom- 
mittee varied  tlH>  Order^in-Council  by  adding 
to  the  revetsal  of  the  judgment  of  the  Court 
of  Qoeen's  Bench,  a  further  direction,  that 
Ike  judgment  of  the  Superior  Court  (the 
oijgioal  Court  from  whence  the  appeal  was 
biOQglit),  be  also  reversed,  and  the  verdict 
CtTcn  vacated,  and  that  the  cause  be  remitted 
hsek  to  the  Superior  Court,  with  directions 
to  that  Court  to  award  a  vemre  fadae  de 
•evo,  MeOiUivray  v.  Montreal  A99urance 
Co.  (18S1).  C.  R.  3  A.  C.  475. 

Fstitlam  to  vary  —  Final  judgment  — 
ComteitaHon  of  dividend  aheet  —  Curators — 
/stehffMm  —  Notice.] — A  judgment  main- 
taining  the  contestation  of  a  dividend  sheet 
is  t  iinal  judgment,  subject  to  review  or  ap- 
peal and  can  only  be  modified  by  the  Court 
which  pronounced  it  in  accordance  with  one 
or  other  of  the  modes  provided  by  Arts.  1163 
€t  Mg.,  C.  P.  2.  There  is  ground  for  a  peti- 
tion against  such  a  judgment  when  it  alleges 
that  &e  curators  affected  by  the  judgment 
had  BO  notice  of  the  last  inscription  of  the 
contestation.  Bayeur  v.  Seath,  5  Que.  P.  R. 
241. 


P»««r  to  wmrj  af tor  formally  laoiiod 

—  Freetiee  in  caeee  where  judgment  ie  so 
eeried.} — ^Tenant  moved  for  mandamus  to 
compel  landlord  to  replace  certain  fixtures 
he  had  removed  ttom  tenant's  premises  and 
for  an  injunction  preventing  landlord  from 
interfering  with  tenant's  rights,  etc.  Settle- 
nent  was  arranged  whereby  tenant  agreed 
te  give  up  possession  on  1st  May,  when 
landlofd  should  pay  him  $30.  This  was  re- 
duced to  writing  and  signed  and  sealed  by 
tenant,  but  not  by  landlord.  A  copy  was 
given  the  tenant.  Later  the  tenant  went  to 
defendant  and  obtained  a  signed  consent  to 
have  the  action  dismissed.  Tenant  took  this 
document  to  the  M.-inO.  and  obtained  an 
Older  containing  terms  not  agreed  to  by 
landlord,  who  moved  before  the  M.-in-C.  to 
have  ahove  order  varied.  This  motion  was 
gtukted.  Tenant's  appeal  was  dismissed  by 
Sutherland,  J.  On  the  matter  coming  before 
Ridden,  J.,  held,  that  the  M.-in-C.  had  no 
power  to  make  original  order.  Mitchell  v. 
Speriimy  (1909),  15  O.  W.  R.  37.  and  Aim- 
«Mra  ▼.  WUding,  [1896]  1  Ch.  073,  fol- 
looed.— That  inhere  an  order  or  judgment 
eoneetly  setn  out  what  the  Court  did  actually 
decide  and  intended  to  decide  there  is  no 
power  in  tihat  Court  to  vary  the  order,  upon 
■wtko  after  the  order  has  formally  issued. 
~That  where  such  orders  have  been  varied 
ia  this  way,  the  Court  in  appeal  has  power 
te  make  the  order  which  should  have  been 


made  in  the  first  instance.     Order  made  ac- 
cordingly.      No    costs.       Broom    v.    PepaU 
(1911),  19  O.  W.  R.  262.  2  O.  W.  N.  1104. 
See  19  O.  W.  R.  512,  2  O.  W.  N.  1275. 

Prooednre  —  Inscription  —  Proof — C,  P. 
t93,] — Judgment,  in  contested  case,  on  mer- 
its upon  inscription  for  hearing  only,  and 
not  for  proof  and  hearing,  will  be  reversed 
in  review,  and  record  returned  to  Superior 
Court  for  purpose  of  proceeding  to  proof  and 
rendering  judgment  according  to  respective 
rights  of  parties.  Bruneau  v.  Oenereu9 
(1910),  16  <2ue.  R.  L.,  n.  s.  364. 


3.  Appkal  Against. 
See  Appeal. 

4.    ASSIONICSNT   OF   JUDGMENT. 

EzoontioB  in  luuno  of  original  plain- 
tiff —  Opposition  —  Interest  of  opposant,} 
— ^The  transferee  of  a  judgment  has  a  right 
to  sue  out  an  execution  in  the  name  of  the 
original  plaintiff. — An  opposition  d  fin  d'<m- 
nuler  founded  on  the  fact  that  the  judgment 
was  transferred  for  a  consideration  which 
was  paid  by  the  transferee,  will  be  dismissed 
for  want  of  Interest  in  the  opposant  De- 
serres  v.  Atlantic  and  Lake  Superior  Rw. 
Co,,  7  Que.  P.  R.  883. 

Frand — Equities — Notice,  ]  — ^The  assignee 
of  a  judgment,  void  as  against  creditors  un- 
der 13  Eliz.  c.  5,  takes  the  judgment  subject 
to  the  rights  of  the  creditors,  notwithstand- 
ing the  assignment  is  for  value;  and,  per 
Rouleau  and  McGuire,  J  J.,  without  notice: 
per  Wetmore,  J.,  at  all  events,  with  notice. 
Totten  v.  Douglas,  16  Or.  243,  18  Gr.  341, 
discussed.  Shorey  v.  Stobart,  1  Terr.  L.  R. 
262. 


5.  Chaboes  on  Lands. 
See  Chabges  on  Lands. 

6.  Confession  op  Judgment. 

Oompaay.] — ^A  confession  of  judgment  by 
a  joint  stock  company,  signed  on  its  behalf 
by  its  president  and  secretary  and  bearing 
its  seal,  is  irregular  and  will  be  rejected  from 
the  record  on  motion.  Rouleau  v.  Bishop 
Construction  Co,  (1911),  12  Que.  P.  R.  307. 

Conditional  and  partial  —  Refusal  of 
plaintiff  to  accept  it — Right  of  plaintiff  to 
discontinue  in  part  his  action — C,  P,  527,] — 
When  an  in  part  conditional  confession  of 
judgment  is  not  accepted  by  plaintifE,  said 
confession  does  not  limit  or  disturb  plain- 
tilFs  control  over  his  action,  which  he  may 
discontinue  in  whole  or  in  part  Iforeoti  v. 
Jodain  (1909),  10  Que.  P.  R.  353. 

Dofenoe  arising  after  SLotion— -Judg- 
ment for  costs — Waiver  of  other  defences,] — 
Action  for  damages  for  trespass  to  land  and 
for  an  injunction.  An  interlocutory  injunc- 
tion was  granted,  but  afterwards  discharged 
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by  consent,  the  right  to  acquire  the  land 
haying  been  obtained  after  action.  The  de- 
fendants then  obtained  leave  to  plead,  and 
pleaded  that  since  the  commencement  of  the 
action,  the  town  of  B.  had  expropriated  the 
plaintiff's  land,  etc,  and  had  paid  him  the 
damages  awarded,  and  that  the  said  award 
included  all  damages  done  to  the  plaintiff's 
land  by  the  defendants,  as  well  as  aU  the 
trespasses,  acts,  and  grievances  complained 
of  in  the  statement  of  claim.  The  plaintiff 
confessed  this  defence,  and  entered  Judgment 
for  his  costs  to  be  taxed: — Held,  that  this 
defence  operated  as  a  waiver  of  other  de- 
fences; and  a  motion  to  set  aside  the  judg- 
ment was  refused.  Colder  v.  Middleton  d 
Victoria  Beach  Rw.  Co.,  23  C.  L.  T.  22. 

Defence  arising;  after  aettoa  brousht 

— Confession  —  Judgment  for  costs  vnthout 
Judge* s  order  —  Other  defences.] — The  de- 
fendant under  Order  24,  Rules  1  and  2, 
pleaded  a  defence  arising  after  action  brought, 
which  was  a  good  answer  to  the  whole  action. 
The  plaintiff  confessed  this  defence  and  signed 
judgment  against  the  defendant  for  costs 
under  Rule  3  of  Order  24,  which  provides 
that  the  plaintiff  may  deliver  a  confession  of 
such  defence,  and  may  thereafter  sign  judg- 
ment for  his  costs  up  to  the  time  of  pleading 
such  defence,  unless  the  Court  or  a  Judge 
shall  otherwise  order.  The  defendant  moved 
to  set  aside  the  judgment  because  (1)  it  was 
entered  up  by  the  prothonotary  without  a 
Judge's  order,  (2)  such  judgment  could  not 
be  entered  while  the  other  defences  re- 
mained undisposed  of: — Held,  that  the  words 
of  the  Rule  specifically  enable  the  plaintiffs 
to  sign  a  judgment  without  further  proceed- 
ings except  taxing  costs,  unless  the  defendant 
obtain  an  order  otherwise.  The  subsequent 
defence  amounts  to  a  waiver  of  the  original 
defence  pleaded.  It  would  be  futile  to  go  to 
trial  on  the  remaining  defences,  as  there  is 
no  question  remaining  to  be  tried  as  in  Hoght 
r.  Tottenham,  [1892]  W.  N.  88.  Bridge- 
toMm,  diC,  Co,  y.  Barhadoes,  dc,  Co.,  38  Ch. 
D.  378,  distinguished.  Ruggles  v.  M.  and  V. 
B.  R.  W.  Co.,  22  G.  L  T.  432.  Affirmed  35 
N.  8.  R.  553. 

InTaliditgr.j — ^A  confession  of  judgment 
signed  by  the  attorney,  and  not  by  the  party, 
is  void  as  such,  but  is  valid  as  an  admission 
that  the  defendant  owes  the  amount  which 
he  has  confessed.  Thurston  y.  Hughes,  Q. 
R.  16  S.  C.  472 

M otloa  to  reject — Costs — Confession  dy 
the  u)ife^AfUhorisation—C.  P.  527,  C.  C. 
210.] — In  an  action  to  recover  the  possession 
of  some  movable  and  immovable  property, 
defendant  may  confess  judgment,  but  with 
costs  against  plaintiff;  it  is  for  the  latter  to 
declare  whether  or  not  he  will  accept  such 
an  offer. — A  wife  separate  as  to  property 
may,  without  her  husband's  authority,  ad- 
mit, by  a  confession  of  judgment,  that  some 
property  attached  in  her  hands  belongs  to 
the  plaintiff;  she  does  not  thereby  alienate 
any  of  her  property  but  simply  does  an  act 
of  administration.  Picher  y.  Oaumont 
(1910),  12  Que.  P.  R.  391. 

Offer  to  sulfer  jndcmeat  —  ParticU' 
lars] — ^A  defendant  is  not  obliged  to  give 
particulars  of  the  amount  offered  by  a  con- 
fession of  judgment,  nor  the  grounds  of  his 
confession.  Lusher  v.  Watson,  9  Q.  P.  R. 
328. 


PartneraUp  —  Validity  —  Non-accept- 
ance —  Notice  —  Time.] — ^A  partner  cannot 
confess  judgment,  either  for  ^e  firm  or  the 
other  members  thereof,  in  an  action  brought 
against  the  co-partnenhip. — If  the  plaintiff, 
relying  on  his  objection  to  the  validity  of  a 
confession  of  judgment,  has  not  filed  in  writ- 
ing his  refusal  to  accept  it,  judgment  will  be 
rendered  for  the  amount  so  offered,  unless  he 
chooses  within  a  certain  delay  to  give  notice 
that  he  does  not  accept  the  s«4me  and  iMiy 
the  costs  of  the  inscription.  Marassa  y. 
O'Brien,  8  Q.  P.  R.  4io. 

Qualifleatioa  in — Interference  hy  app^ 
late  Court  with  estimate  of  damages  made 
by  trial  Court.] — In  view  of  the  qualifica- 
tion attached  by  the  defendant  to  his  con- 
fession of  judgment,  there  was  ground  upon 
which  the  Superior  Court  could  disregard 
the  confession  and  proceed  to  fix  the  amount 
of  damages,  and  that  judgment  should  not 
have  been  varied  by  the  Court  of  Review  by 
reducing  the  amount  by  fifteen  dollars.  Ap- 
peal allowed,  and  judgment  of  trial  Oourt 
restored.  Deshiens  y.  Tremhlay  (1910),  17 
R.  de  J.  179. 


7.  Deoiaratobt  Judombnts. 

Bvle  168 — OonsequenHdl  reUef  —  As- 
sessment and  tawes — -School  tames.] — In  an 
action  brought  in  the  Supreme  Court  the 
plaintiffs  asked  for  a  declaration  that  the 
defendants  were  *'  owners "  or  "  occupants," 
within  the  meaning  of  the  School  Assessment 
Ordinance,  of  certain  lands,  and  that  the  de- 
^ndants  had  an  estate  or  interest  in  those 
lands  liable  to  taxation  under  the  Ordinance. 
There  was  no  allegation  that  the  lands  had 
ever  been  assessed  by  the  plaintjffs,  or  that 
they  were  liable  to  pay  taxes  to  the  plain- 
tiffs, and  it  was  admitted  by  the  plaintiffs 
that  the  defendants  had  not  been  aasessed 
for  the  lands  by  the  plaintiffs: — Hsid,  that, 
as  there  could  be  no  consequential  relief,  the 
plaintiffs  were  not  entitled,  under  Rule  152 
or  otherwise,  to  the  declaration  sought. — 
Soope  of  the  Rule  defined. — 0/lln  y.  Rochford 
Rural  District  Council,  [1906]  1  Ch.  3^ 
and  Honour  y.  Equitable  Life  Assurance  So- 
ciety, [1900]  1  Ch.  852,  specially  ref^red 
to.  Viola  School  District  Trustees  v.  Canadm 
Saskatchewan  Land  Co.  (1910),  16  W.  Lk 
R  176.  Sask.  L.  R. 


8.  Default  Judgments. 

Aetioa  oa  bond  —  Writ  of  summona — 
Special  endorsement  —  Statement  of  claim 
— Service  by  posting — Motion  for  fudgfnent 
—  Assessment  of  damages,]  —  An  action 
against  the  sureties  in  an  appeal  bond  to  re- 
cover the  plaintiffs'  costs  of  an  appeal  is  in 
the  nature  of  a  claim  for  damages  requiring 
assessment  (see  Rule  580),  and  a  special 
endorsement  of  the  writ  of  summons  is  In- 
appropriate, and  a  judgment  for  default  of 
appearance  or  default  of  defence  is  a  nullity, 
not  curable  by  delay  or  acquiescence.  Tlie 
defendants  in  this  case  not  having  appeared, 
the  plaintiffs  filed  and  posted  up  copies  of  a 
statement  of  claim,  without  filing  the  writ 
of  summons  and  affidavit  of  service: — Heid^ 
that  the  posting  of  the  statement  could  not. 
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ktving  legaid  to  Rule  574,  be  treated  as  a 
•errioe  upon  the  defendants.  Bat.  even  if 
it  could  be  so  treated,  a  motion  for  judgment 
tkereon  and  an  assessment  of  damages  would 
be  necessary.  Star  Life  A99urance  Society 
T.  Swtkgate,  18  P.  R.  151.  18  O.  L.  T.  229, 
followed.  Lieave  to  appeal  refused.  Apple- 
ly  ▼.  Turner,  20  C.  L.  T.  209,  253.  19  P.  R. 
145,  179. 


I.] — ^A  judgment  signed  for  de- 
ftult  of  appearance  to  a  writ,  not  specially 
endorsed  by  authority  of  the  rules  of  Court, 
would  be  a  nullity  and  not  a  mere  irregular- 
ity and  susceptible  to  cure  by  amendment, 
hot  by  virtue  of  Con.  Rule  575  of  1897,  not- 
withstanding a  claim  for  interest  on  an  ac- 
eount  stated,  final  judgment  may  be  rightly 
signed  for  liquidated  demand  upon  the  ac- 
count stated,  while  as  to  the  rest  of  the 
daim,  the  judgment  should  be  interlocutory 
only;  and  if  under  these  circumstances  judg- 
ment for  the  whole  daim  has  been  entered, 
it  is  not  a  nullity  but  a  mere  irregularity, 
•ad  terms  may  be  rightly  imposed  on  setting 
it  aside.  Qecrge  v.  Qreen  (1907),  8  O.  W. 
R.  247,  787.  13  O.  L.  R.  189,  10  O.  W.  R. 
292,  14  O  L.  R.  678,  affirmed,  42  S.  C.  R. 
219. 

AppUeatioa  to  set  aside  —  Affidavit  of 
meriu  —  Discretion  —  Appeal  —  Practice. 
Jfme9  T.  Mmroy,  9  W.  L.  R.  204. 

ApvUeatlom  to  set  aside  —  Affidavit  of 
merits  —  Grounds  of  defence  —  Arrange- 
Bent  between  solicitors  —  Conditional  leave 
to  defend  —  Payment  into  Court  —  Costs. 
Imperial  Life  AMewrance  Co,  of  Canada  v. 
Beet,  7  W.  li.  R.  446. 

AypUeatioii  to  set  aside  —  Afldavii  of 
meriU—Orounde  of  defence — Practice.^ — On 
an  application  to  set  aside  a  regular  judg- 
ment on  default,  a  mere  statement  that  the 
defendant  has  a  good  defence  on  the  merits 
is  not  sufficient ;  but  there  must  be  facts  set 
forth  which  will  enable  the  Court  or  Judge 
to  dedde  whether  or  not  the  defendant  has 
a  piobable  defence  to  the  action.  Btetoart  v. 
MeMakan,  7  W.  L.  R.  643.  1  Sask.  L.  R. 


AypUeatioB  to  set  aside — ^Delay— Fail- 
■fe  to  explain  satisfactorily  —  Negotiations 
for  settlement — ^Dispute  as  to  part  of  claim 
—Prejudice  by  delay — Refusal  to  open  up 
ewe.  Regina  Trading  Co,  v.  Oodv?in,  7  W. 
L  B.  651. 

ApvUeatioB  to  set  aside  —  Infant  de- 
fendant —  Procedure  —  Guardian  —  Rule 
S8.) — A  judgment  recovered  in  default  of 
arosarance  against  an  infant,  before  a  guard- 
ian has  been  appointed  under  Rule  88  of  the 
Judicature  Ordinance,  will  be  set  aside,  even 
if  the  plain  tiif  was  not  aware  of  the  infancy 
sf  the  defendant  Weetaway  y.  Earner,  7 
W.  L.  B.  473,  1  Sask.  L.  R.  50. 

AnUeatloB  to  set  aside — Meritorioua 
defence  to  part  only  of  unaevered  claim,'] — 
The  plaintiff  secured  judgment,  regularly, 
•gainst  the  defendants  in  default  of  plead- 
ing. The  daim  was  for  $6,000  for  commis- 
sion on  sale  of  bonds  and  for  securing  legis- 
Intioa  validating  such  bonds,  the  amount 
~  in  respect  of  each  of  such  services 


not  being  specified.  The  defendants  moved 
to  set  aside  the  judgment,  disclosing  a  de- 
fence as  to  the  claim  for  commission,  but 
not  as  to  the  other  part  of  the  olaim: — 
Held,  that  a  meritorious  defence  sufficient  to 
warrant  the  setting  aside  of  a  regular  judg- 
ment IS  such  a  defence  as  would  entitle  the 
defendant  to  have  the  matter  inquired  into 
by  the  Court. — 2.  That,  as  the  plaintiff  had 
not  severed  his  claim  for  different  services, 
the  disclosure  of  a  meritorious  defence  as 
to  one  part  of  the  claim  was  sufficient  to 
warrant  the  judgment  being  set  aside.  Stra- 
ton  Y,  City  of  Saskatoon,  1  Sask.  L.  R.  426, 
9  W.  L.  R.  136. 

Am^lieatioa  to  set  aside  —  Solicitor's 
slip  —  Meritorious  defence  to  part  of  un- 
severed  claim  —  Evidence  —  Affidavits  — 
Judgment  set  aside  on  terms  —  Costs.  Stra- 
ton  Y,  City  of  Saskatoon,  9  W.  L.  R.  136. 

AppUoation.  to  set  aside  —  Summary 
judgment  for  part  of  claim — Proceeding  for 
whole  claim — Statement  of  claim  —  Irregu- 
larity— Judgment  vacated.  Sovereign  Bank 
V.  Laughlin,  13  O.  W.  R.  691. 

Applieatioa  to  set  aside  default  Jndc- 
ateat  —  Consent  —  Mistake  —  Laches — 
Estoppel — Rules  of  Court.  Canadian  Bank 
of  Commerce  v.  Syndicat  Lyonnaia  Du  Klon- 
dike (Y.T.),  6  W.  L.  R.  424. 

Bebt  —  Interest — Unliquidated  demand — 
Irregularity,] — Where  in  an  action  for  a  debt 
or  liquidated  demand,  there  is  also  a  claim  for 
interest  as  accruing  prior  to  the  issue  of  the 
writ,  but  no  allegation  in  the  statement  of 
claim  of  any  contract,  express  or  implied,  to 
pay  it,  it  cannot,  being  an  unliquidated  de- 
mand, be  included  in  a  judgment  signed  by 
default  under  Rule  90.  Such  judgment  will 
be  set  aside  as  irregular.  Etoing  y.  Latimer, 
5  Terr.  L.  R.  499. 

BefeetiTo  aerriee — Petition  in  review,] 
— If  a  defendant  has  not  been  legally  served 
in  any  of  the  ways  mentioned  in  Art.  1175, 
C.  P.,  he  may  denuind  to  be  permitted  to 
proceed  against  the  judgment  rendered  against 
him  by  default  by  a  petition  in  review.  Awed 
v.  Cfimam,  9  Que.  P.  R.  31. 

Defeaee  —  Account — Setting  aside  judg- 
ment—Terms— Costs.  Pringle  v.  WdUer,  9 
O.  W.  R.  35. 

Def  emdaat  mot  appeariac — Submission 
to  jurisdiction,] — ^The  Court  will  pronounce 
judgment  in  favour  of  the  plaintiff  where  the 
defendant  has  not  appeared,  even  where  there 
is  no  jurisdiction  ratione  personm,  Massey- 
Harris  Co.  v.  B^langer,  9  Que.  P.  R.  303. 

Belay  im  eaterinc — Order  for  leave  to 
enter — ^Terms — ^Leave  to  apply.  MiUar  t. 
Bingham,  11  O.  W.  R.  264. 

Biamiaaal  of  sLmtiov.— Default  of  plaintitf 
— Application  by  plaintiff  for  relief-service 
on  defendants  solicitor — Duration  of  retainer 
— Absent  defendant,]  —  On  20th  December, 
1904,  the  usual  precipe  order  for  security 
for  costs  was  taken  out  and  served.  Owing 
to  a  change  in  the  firm  of  plaintiffs*  solici- 
tors, the  order  was  not  complied  with;  and 
on  18th  January,  1905,  an  order  issued  un- 
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der  Rule  1203  dismissing  the  action  with 
costs;  but  no  judgment  was  entered  or  costs 
taxed.  On  23rd  January  this  order  came 
to  the  knowledge  of  plaintiifs'  solicitors;  they 
at  once  moved  under  Rule  358  to  be  allowed 
to  put  in  security  and  proceed  with  the  action. 
Notice  of  this  motion  was  served  on  defend- 
ant's solicitor  (as  appeared  by  admission 
endorsed  thereon).  But  on  the  return  of 
the  motion  on  28th  January,  he  stated  that 
defendant  had  been  informed  by  him  that 
the  action  had  been  dismissed,  and  that  de- 
fendant had  left  the  province,  without  giv- 
ing any  address;  and  that  the  solicitor  did 
not  consider  himself  any  longer  entitled  to 
act: — Held^  wherever  a  judgment  has  been 
entered  on  default  of  either  party,  a  pos- 
sible remedy  is  provided  by  Rule  358;  and 
that,  so  long  as  that  Rule  can  be  invoked, 
the  action  is  still  pending.  In  all  such  cases 
the  motion  has  to  be  made  In  the  action, 
which  must  therefore  be  viewed  as  still  pend- 
ing— otherwise  90  motion  could  be  made — 
and  the  only  remedy  would  be  by  petition, 
if  any  remedy  existed.  Then  it  follows  that 
if  the  action  is  pending,  the  solicitor  on  the 
record  is  still  solicitor  until  a  change  has  been 
made  as  directed  in  Rule  335.  [See  New* 
combe  v.  MoLuhan,  11  P.  R.  461.— Ed.] 
Muir  V.  <3fi*iiMine,  5  O.  W.  R.  324,  6  O.  W.  R. 
64,  10  O.  W.  R.  367,  see.  also,  6  O.  W.  R. 
383,  844. 

Bower — Writ  of  summons — Acceptance  of 
service  by  solicitor — ^Defendant  not  appear- 
ing— Order  xiii..  Rule  13 — Irregular  judg- 
ment.   Cameron  y.  Ohieholm,  40  N.  S.  R.  610. 

Ez  parte  applloAtioa — Default  note — 
Motion  to  »et  aside  judgment — Costa.] — ^A 
statement  of  defence  filed  after  the  pleadings 
have  been  noted  as  closed  for  default  of  de- 
fence under  Rule  263,  is  irregular,  but  not 
a  nullity,  and  should  be  regarded  as  evi- 
dence of  an  intention  to  defend;  and  where, 
as  now  permitted  by  Rule  586,  a  motion  for 
judgment  upon  the  statement  of  claim  is 
made  ea  parte,  and  the  fact  of  the  defence 
having  been  filed  is  brought  to  the  knowledge 
of  the  JHidge,  he  should  direct  notice  to  be 
served  in  order  to  give  the  defendant  an  op- 
portunity to  make  his  defence  regular,  hi 
this  case  judgment  having  been  granted  eo 
parte,  it  was  ordered  that  there  should  be 
no  costs  of  the  defendant's  motion  for  relief 
under  Rule  358,  which  was  granted.  Jackson 
v.  Oardiner,  20  C.  L.  T.  177.  19  P.  R.  137. 

Eb  parte  proeeedlnss — Settinff  aside — 
Practice — Petition.] — A  defendant  cannot  by 
simple  motion  demand  the  dismissal  of  an 
action  which  has  been  adjudged  against  him 
ew  parte  by  the  Court;  whatever  allegations 
of  irregularities  in  the  procedure  of  the  plain- 
tiff are  made,  the  defendant  can  only  pro- 
ceed against  them  by  petition  presented  un- 
der Arts.  1176  and  1176,  C.  P.,  for  the  pur- 
pose of  reviewing  and  annulling  the  judgment 
already  entered  against  him,  and  by  observ- 
ing the  procedure  laid  down  in  Art.  1176. 
La  Bangue  Nationale  v.  Desrochers,  9  Que. 
P.  R.  59. 

Failure  to  eomply  with  order  for 
■eeurlty  for  eoats  —  Judgment  issued  ew 
parte — ^Terms  of  order — Motion  to  set  aside 
judgment — ^Merits.  Thomas  v.  Clark  (Y.T.), 
1  W.  L.  R.  512,  2  W.  li.  R.  128. 


Interrogatories  —  Default  of  reply  — 
Company  —  Service.] — Faits  et  artides  ad- 
dressed to  a  corporation,  and  served  at  the 
domicil  of  the  secretary,  are  not  to  be  taken 
as  admitted ;  and  a  judgment  rendered  there- 
on, upon  the  ground  only  of  default  to  reply 
to  these  faits  et  articles,  will  be  reversed. 
Backland  v.  Club  de  Chasse  A  Courre  Cana- 
dien,  8  Que.  P.  R.  136. 

Irregular  delivery  of  etatemeat  of 
olaim — Validation  by  agreement  of  solicitors 
— Date  of  validation — ^Time  for  delivery  of 
defence — ^Judgment  entered  prematurely  — 
Setting  aside — Costs.  McDoioeU  v.  Martin, 
12  O.  W.  R.  1263. 

Irregularity  —  Motion  to  set  aside  — 
Merits — Delay  in  applying — Questionable  de- 
fence —  Counterclaim  —  Affidavits  —  Inti- 
tuling —  Misnomer  —  Re-swearing — ^Amend- 
ment Sandhof  v.  Metzer  (N.W.T.).  4  W. 
L.  R.  18. 

Irregnlarity  —  Time  for  pleading — Con- 
fession of  judgment — Refusal  to  accept — No- 
tice.]— ^The  production  by  the  defendant  of 
a  confession  of  judgment,  within  the  delay 
to  plead,  is  a  bar  to  the  plaintiff's  obtaining 
a  default  judgment  against  him.  He  must 
be  served  with  a  notice  that  the  confession 
is  not  accepted,  and  from  such  service  the 
delay  to  plead  is  computed.  Hence,  when 
a  defendant  files  a  confession  of  judgment  on 
the  sixth  day  after  his  appearance,  a  judg- 
ment by  default,  registered  against  him  on 
the  seventh  by  the  prothonotary,  is  irregular 
and  will  be  set  aside  on  an  inscription  for 
review.  Bruneau  v.  Magnan,  34  Que.  S.  C 
179,  9  Que.  P.  R.  318. 

Issue  as  to  validity  of  default  Judg- 

meiLt--^Motion  to  set  aside  judgment  after 
15  years  —  Service  of  writ  of  summons  — 
•*  Signing  judgment "  —  Sufficiency  —  Form 
of  judgment-— Special  endorsement  of  writ — 
Price  of  goods  sold — Stated  account — Interest 
—  Nullity  of  judgment  —  Irregularity  — 
Setting  aside  judgment — Terms.  CHreen  T. 
George,  8  O.  W.  R.  247.  787. 


Judgaieut    entered    for 
amouat   elsdmed   in  writ. 

Norton,  2  E.  L.  R.  146. 


lore    tk 

Faweett  t 


LeaTo  to  defend  —  Solicitor's  sUp  — 
Merits — Discretion  of  judicial  officer  —  Ap- 
peal.]— When  a  judgment  is  regularly  entered 
in  default  of  a  defence,  a  good  defence  on  the 
merits  should  be  shewn  on  an  application  to 
set  it  aside  and  allow  a  defence  to  be  filed, 
even  if  it  was  by  the  error  of  the  clerk  of 
the  defendant's  solicitor,  in  not  carrying  out 
his  instructions,  that  the  defence  intended 
was  not  filed  in  time.  Watt  v.  Bamett,  3 
Que.  B.  D.  363,  approved.  Where,  how- 
ever, the  Referee  has  exercised  his  discretion 
in  favour  of  the  defendant  and  made  an 
order  giving  leave  to  defend,  such  order 
should  not  be  reversed  on  appeal,  although 
the  Judge  cannot  find  that  any  defence  on 
the  merits  has  been  shewn.  Moore  T.  Ken^ 
nedy,  12  Man.  L.  R.  173,  followed.  McCaul 
V.  Christie,  15  Man.  L.  R.  358,  1  W.  U  R. 
332. 

Motion  for  Judgment  in  default  of  de- 
fence in  an   action   to   rescind  a  land  pur- 
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chase  contract  to  have  moneys  paid  returned 
and  other  relief.  Defendant's  counsel  haT- 
iBf  raised  a  question  of  law  worthy  of  con- 
sidention,  defendant  allowed  to  defend  on 
terms  notwithstanding  his  solicitor's  affidavit 
in  answer  was  insufficient.  MiUer  v.  Ro89 
(1908),  12  W.  L.  R.  315. 

Motion  to  sot  aside — ^Absence  of  seal — 
Alleged  nullity  —  Irrei^ularity  —  Costs  — 
Failure  to  give  UQtice  of  taxation — Striking 
out  part  of  judgment — ^Application  for  leave 
to  defend  on  merits  —  Defence  —  Failure 
to  give  credit.  American-AheU  Engine  and 
Thresher  Co.  v.  Snider  (N.W.T.),  4  W.  L. 
R.  542. 

Motion  to  sot  aside — ^Defence— Counter- 
claim —  Security  for  costs  —  Summons  or 
notice  of  motion — Affidavit  of  merits — Secur- 
ity in  hands  of  defendants.  Moyie  Lumher 
^  MUUng  Co.  v.  May  (N.W.T.),  1  W.  L.  R. 
182. 

Motion  to  set  aside— Defence — Merits — 
Leave  to  defend — ^Terms — Judgment  stand- 
ing as  security — Costs.  Bank  ojf  Nova  Scotia 
V.  Ferguson,  8  O.  W.  R,  907. 


Motion  to  set  aside — Defence  on  merits 
— Delay  in  moving — ^Terms— Costs.  CHUard 
T.  MeKinnon,  6  O.  WTR.  385. 


to  set  aside — Defendant  never 
served  with  writ — Trial  of  issue  ordered — 
Security  for  costs.] — Defendant  moved  to  set 
aside  a  judgment  obtained  by  default  alleg- 
ing that  he  was  never  served  with  a  writ  of 
summons.  It  was  suggested  that  another 
pexflon  having  a  similar  name  had  by  mis- 
take been  served  for  defendant.  Master  in 
Chambers  directed  that  a  trial  of  an  issue  as 
to  whether  applicant  was  served  or  not  could 
be  had  upon  applicant  giving  security  for 
costs  within  two  weeks. — George  v.  Oreen, 
13  O.  li.  R.  189^  14  O.  li.  R.  578,  followed. 
Dmncep  v.  Wighton  (1910),  16  O.  W.  R. 
919.  2  O.  W.  N.  27. 

Motion  to  set  aside  —  Irregularity — 
Computation  of  time  for  appearance — Delay 
in  moving — ^Absence  of  explanation — ^Absence 
of  merits — ^Dismissal  of  motion.  Scott  v. 
Boffner  (N.W.T.),  3  W.  L.  R.  247. 

Motion  to  set  aside  —  Irregularity  in 
service  of  process — ^Waiver — ^Delay  in  mov- 
ing— ^Dismissal  of  motion — Costs.  Piggott 
▼.  French,  7  O.  W.  R.  679,  783. 

Motion  to  set  aside  —  Laches — Irregu- 
laritp — issue  of  writ  of  summons  from  wrong 
office  —  ConS!tr%iction  of  Rule  of  Court.]  — 
Upon  an  application,  made  in  1910  (under 
S.-S.  2  of  s.  57  of  the  Judicature  Act),  to  set 
aside  a  judgment  of  the  Supreme  Court  of 
the  North-West  Territories,  entered  in  1896, 
for  default  of  appearance  to  a  writ  of  sum- 
mons personally  served  upon  the  defendant, 
upon  the  ground  that  the  writ  was  void  by 
reason  of  being  issued  out  of  the  office  o' 
the  clerk  of  the  Supreme  Court  for  the  judi- 
cial district  of  Bast  Assiniboia,  instead  of 
out  of  the  office  of  the  deputy  derk  of  the 
said  judicial  district  of  Yorkton,  where  the 
defendant  resided  and  the  cause  of  action 
arose: — Held,  that,  under  the  Rule  in  force 
in  1896,  the  writ  could  be  issued  either  from 


the  office  of  the  clerk  or  the  deputy  derk; 
or,  if  not,  that  tl|e  issue  from  the  office  of 
the  clerk  was  a  mere  irregularity,  which  was 
cured  by  the  laches  of  the  defendant;  and, 
no  merits  being  shewn,  the  application  should 
be  dismissed. — Saskatchewan  Land  and  Home- 
stead Co,  y.  Leadlp,  6  Terr.  L.  R.  82,  dis- 
tinguished. Lawlor  v.  Ashdown  (1910),  14 
W.  L.  R.  330. 

Motion  to  set  aside — Terms — Security 
for  costs.] — As  the  defendant  is  a  foreign  cor^ 
poration,  and  being  substantially  the  actor, 
held,  that  further  securitv  for  costs  should  be 
given.  Marks  v.  Michigan  Sulphite  Fibre 
Co.  (1909),  14  O.  W.  R.  567.  See  14  O.  W. 
R.  83. 

On  appeal,  it  was  held,  that  defendants  had 
produced  very  strong  evidence  to  support  their 
contention  that  they  did  not  owe  plaintiffs 
anything,  and  that  the  Master's  findings 
ought  not  to  be  disturbed.  Marks  v.  Michi- 
gan Sulphite  Fibre  Co.  (1909).  14  O.  W. 
R.  1018,  1  O.  W.  N.  208. 

Motion  to  set  aside  order  dismissing 
aetlon  —  Default  of  security  for  costs — 
Rule  1203.  Sparrow  v.  Blue  Ribbon  Theat- 
rical Co.,  6  O.  W.  R.  389. 

Nonsuit  —  Judgment  as  in  case  of — 
NegUgenee.] — Where  defendant  seeks  to  ob- 
tain judgment  as  in  case  of  non-suit  for  not 
proceeding  to  trial  according  to  notice,  plain- 
tiff, to  prevent  it,  must  shew  that  his  not 
proceeding  to  trial  was  not  caused  by  his 
own  negligence.  Weir  v.  Shaw  (1861),  1 
P.  B.  I.  R.  189. 

Openins  «P — Breach  of  faith — Merits,] 
— ^Where  a  judgment  is  entered  in  breach  of 
good  faith  between  solidtors,  and  without 
notice,  and  pending  negotiations  for  a  settle- 
ment, it  is  not  necessaiy  to  disclose  a  good 
defence  on  the  merits  to  have  the  judgment 
opened  up.  Tupper  v.  SutcUffe,  38  N.  S.  R. 
332. 

Opposition   snr   opposition  no   Tant 

means  that  one  cannot  allow  himself  to  be 
condenmed  by  default,  to  file  an  opposition, 
to  again  default  on  such  opposition  and  to 
meet  the  judgment  upon  it  with  another  op- 
position.— It  is  not  forbidden  to  renew  an 
opposition  which  has  been  annulled  on  a 
point  of  form.  Lamarche  v.  Archambault 
(1910),  12  Que.  P.  R.  165. 

Order  setting  aside  —  Merits— Discre- 
tion —  Appeal  —  Delay.  Aniicknap  v.  City 
of  Regina  (Sask.).  7  W.  L.  R.  163. 

Petition  in  revision  —  Irregular  pro- 
cedure—Arts.  196,  1175,  C.  C.  P.]— A  petition 
for  the  revision  of  a  judgment  by  default 
under  Art.  1175,  C.  C.  P..  lies  in  favour  of 
a  defendant  who  has  not  been  summoned  in 
any  one  of  the  ways  provided  by  law  gen- 
erally, and  is  not  restricted  to  cases  where  a 
defendant  is  ordered  to  appear  by  advertise- 
ment in  newspapers  under  Art.  13i6,  C.  C 
P.    Awed  Y.  QimaiU,  32  Que.  S.  C.  111. 

Praetiee  —  Affidavit.] — It  is  necessary  to 
file  an  affidavit  of  default  when  judgment  is 
signed  for  want  of  statement  of  defence. 
Hyslop  V.  Ostrom,  9  O.  W.  R.  933,  14  O.  L. 
R.  136. 
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Res  Jvdioata — Judgment  for  defendant 
hy  default  at  trial  —  New  action  for  tame 
cause — Proof  of  identity. 1 — ^A  judgment  in 
favoar  of  the  defendants  in  default  of  the 
plaintiff's  appearance  at  the  trial,  under  O. 
34,  R.  29,  is  to  be  considered  a  dismissal  of 
the  action  on  the  merits,  and  when  set  up  as 
a  defence  in  a  second  action  in  respect  of 
the  same  subject  matter,  which  may  be  estab- 
lished b^  the  specially  endorsed  writ  in  the 
first  action,  is  a  bar.  The  proper  course  for 
the  plaintiff  was  to  have  applied  to  the 
Judge  who  heard  the  clause  to  set  aside  the 
judgment  and  for  a  re-hearlng.  Mumford  v. 
Acadia  Powder  Co.,  37  N.  S.  R.  376. 

Bnlea  686.  603 — Statem^it  of  claim — 
Assignment  of  mortgage  procured  bv  fraud 
—  Re-assignment  —  Damages  —  Indemnity. 
Damm  v.  CrandaU,  11  O.  W.  R.  068. 

Bmrriae  of  proeess  oa  person  of  sasM 
aame  as  defendaat  —  Judgment  pursuant 
to  service— Petition  by  real  defendant  to  set 
aside  judgment  —  Discontinuance  —  Costs.] 
— A  judgment  rendered  against  one  who  has 
been  served  and  who  is  named  in  the  writ 
of  summons  as  the  defendant,  but  who  is  in 
reality  only  a  person  of  the  same  name  as 
the  true  defendant,  does  not  afford  ground 
in  favour  of  the  latter  for  a  petition,  upon 
the  ground  that  process  in  the  action  has 
not  been  served  on  him.  He  is  only  a  third 
person  in  regard  to  the  suit  A  discontinu- 
ance of  the  action  and  the  judgment,  notice 
of  which  is  given  to  the  party  served  and 
against  whom  judgment  has  gone,  puts  an 
end  to  the  proceeding.  A  petition  by  the 
debtor  will,  in  such  case,  be  dismissed,  regard 
being  had  to  the  circumstances  in  the  dis- 
position of  costs.  Moreault  v.  Thihaudeau, 
34  Que.  S.  C.  270,  10  Que.  P.  R.  92. 

Servloe  of  statemeat  of  elaim  by 
pnblloatioa  —  Action  for  declaration  of 
trusteeship  of  land  and  to  transfer  title  to 
plaintiff  —  Substitutional  service  —  Man, 
Rule  lis.] — Motion  by  plaintiff  for  judgment 
for  possession  of  land,  plaintiff  claiming  de- 
fendant was  a  bare  trustee.  Defendant  was 
served  by  publication.  No  defence  filed.  Mo- 
tion refused,  it  not  appearing  that  publica- 
tion took  place  where  defendant  might  have 
been  reached.  Howard  v.  Lawson,  12  W.  L. 
R.  213. 


Serriee  of  writ  of  evmatoiui  —  Oom- 

pany — Abuse  of  process  of  Court — Right  of 
parties  interested  to  intervene,] — ^The  plain- 
tiff obtained  judgment  by  default  in  an  ac- 
tion against  the  defendant  company,  of  which 
he  was  president.  The  writ  in  the  action 
was  served  upon  the  plaintiff  only,  and  there 
was  no  other  service  upon,  or  notice  of  the 
pendency  of  the  action,  given  to  anyone 
connected  with  the  company  or  concerned  in 
its  affairs.  The  judgment  having  been  set 
aside  at  the  instance  of  the  respondents, 
who  were  trustees  for  the  bondholders  of 
the  company,  and  had  recovered  judgment 
against  the  company  for  a  large  amount: — 
Held,  that  the  mode  of  service  was  one  that 
could  not  be  adopted,  and  that  it  should  be 
set  aside  as  an  abuse  of  the  process  of  the 
CJourt. — Per  Weatherbe,  J.,  dissenting,  that, 
as  plaintiff's  judgment  was  one  which  could 
not  be  set  off  against  respondents*  claim, 
they  were  not  prejudiced  by  it  and  should 


not  be  allowed  to  set  it  aside.  Holmes  T. 
Stewiacke  Rw.  Co.,  32  N.  8.  R.  395. 

SettiiiK  aside  —  Abatement  of  action — 
Delay.  Doble  v.  Frontenac  Cereal  Co.,  T 
O.  W.  R.  266, 

Settinc  aside.] — ^To  set  aside  a  default 
judgment  the  affidavit  in  support  of  the  ap- 
plication must  shew  not  only  a  good  defence 
on  the  merits,  but  disclose  what  the  char- 
acter of  the  defence  is,  as  judicial  discre- 
tion must  be  exercised  according  to  the  rules 
of  law.    Jones  ▼.  Murray,  9  W.  L.  R.  204. 

Speeial  iadorsemeBt  —  NuUity — Irre- 
gularity —  Account  stated  —  Interest  — 
Betting  aside  judgment  —  Terms  —  Siffni^ 
and  entry  of  judgments — Directing  issue.] — 
The  claim  for  interest  on  an  account  stated 
was  not  a  proper  subject  of  special  endoiae- 
ment  under  Con.  Rule  245  of  1888,  and  is 
not  under  the  present  Con.  Rnle  138b  in- 
asmuch as  an  account  stated  does  not  of 
itself  entitle  the  creditor  to  interest.  In- 
terest is  not  chargeable  upon  such  an  account 
unless  a  fixed  time  for  payment  was  agreed 
upon  or  a  demand  for  payment  was  subse- 
quently made,  or  upon  an  account  endorsed 
shewing  that  the  parties  have  themselves  in 
adjusting  their  accounts  allowed  interest  upon 
balances  outstanding,  though  a  jury  might 
and  probably  would  allow  such  interest  as 
damages. — ^A  judgment  signed  for  default  of 
appearance  to  a  writ,  the  endorsement  upon 
which  is  not  a  special  endorsement  author- 
ised by  the  Rules  of  Court,  would  be  a  nul- 
lity and  not  merely  irregular,  and  suscep- 
tible of  cure  by  amendment,  but  by  virtue 
of  Con.  Rule  711  of  1888,  and  now  of  Con. 
Rule  575  of  1897,  notwithstanding  such  a 
claim  for  interest,  final  judgment  may  be 
rightly  signed  for  the  liquidated  demand 
upon  the  account  stated,  while  as  to  the 
rest  of  the  claim,  the  judgment  should  be 
interlocutory  only ;  and  if  under  these  circum- 
stances judgment  for  the  whole  claim  has 
been  entered,  it  is  not  a  nullity  but  merdy 
irregular,  and  terms  may  be  rightly  imposed 
on  setting  it  aside: — Held,  also,  that  the  re- 
quirements of  Con.  Rules  764  and  775  (1888) 
icf.  now  Con.  Rules  628  and  637  (1897)) 
as  to  the  signing  and  entry  of  judgments, 
were  satisfied  by  the  proper  officer  placing 
his  signature  upon  the  back  of  the  judgment 
under  the  words  **  judgment  signed  October 
6th,  1890,"  followed  by  a  memorandum  in  the 
judgment  book  in  his  office  signed  by  him, 
although  he  did  not  sign  the  judgment  on 
its  face. — ^The  propriety  of  directing  that  a 
question  as  to  the  validity  of  a  default  judg- 
ment impugned  because  of  alleged  defects  in 
the  endorsement  of  claim  upon  the  writ 
should  be  determined  by  the  trial  of  an  issue, 
is  open  to  grave  doubt.  Oreen  v.  George,  8 
O.  W.  R.  247,  787 ;  George  v.  Green,  13  O.  L. 
R.  189.  Affirmed  by  the  Court  of  Appeal, 
Meredith,  J.A.,  dissenting,  10  O.  W.  R.  292, 
14  O.  L.  R.  578. 

Simimary  jvdcmeat  for  part  of  olaim 

— Proceedings  for  whole  claim — Irregularity 
— Judgment  vacated.]  —  Plaintiffs  had  ob- 
tained an  order  for  judgment  against  one 
defendant  on  2  out  of  3  promissory  notes. 
Then  they  delivered  a  statement  of  claim  for 
the  full  amount.  T&is  they  can  do,  but  the 
costs  of  the  motion  for  judgment  must  be  to 
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I^UntiiEi;  in  any  event  the  judgment  must 
be  vacated.  Sovereign  Bank  v.  LaughUn, 
13  0.  W.  R.  e&i. 

Time  for  ftllns  defenoe— Comjmtatton 
—Vacation — Sunday — Irregularity.  Handle 
▼.  Beoit  and  Warren  (N.W.T.),  2  W.  L.  R. 
341. 

Two  def  eadaata — Discontinuance  ogainBt 
nmmmng  defendania  —  Irregularity — Setting 
uide  judgment,] — ^Two  defendants,  F.  and 
W.,  not  defending  an  interlocutory  judg- 
ment was  entered  against  them.  Notice  of 
diaoontinQance  as  to  remaining  defendants 
was  filed  and  final  judgment  entered  against 
F.  and  W.,  the  names  of  the  other  defend- 
ants having  been  admitted  from  the  final 
jodgment.  The  notice  of  discontinuance  was 
not  lerred  on  remaining  defendants  for  about 
a  jcar  after  final  judgment  entered.  Judg- 
ment set  aside  and  defendants  F.  and  W. 
allowed  in  to  defend.  PlaintifTs  solicitor, 
who  entered  final  judgment,  to  pay  costs. 
MecdonaU  v.  FaWchild,  11  W.  L.  B.  286. 

PadertnlriiiK  to  appear  —  Failure  to 
•ppear—Setting  atide — Coato.] — The  defend- 
ant's solicitor  accepted  service  of  process 
ind  undertook  to  enter  an  appearance,  which 
he  faOed  through  inadvertence  to  do,  and 
afterwards  advised  the  plain tifTs  solicitor, 
and  requested  him  to  have  the  interlocutory 
jo^pnent  signed  for  default  set  aside  by 
ooBsent,  and  allow  the  defendant  to  defend: 
—HMf  that,  when  a  solicitor  accepts  ser- 
vice and  undertakes  to  appear  and  does  not, 
the  only  course  is  to  proceed  against  him 
bj  attachment;  nothing  short  of  personal 
•errioe  will  justify  entering  judgment.  Rice 
Y.  Stewart,  20  G.  L.  T.  414. 

TaUdity  «f  jmdsmemt.]— The  propriety 
of  directing  that  a  question  as  to  the  validity 
of  a  default  judgment  impugned  because  of 
alleged  defects  in  the  endorsement  of  claim 
Qpon  the  writ  should  be  determined  by  the 
tiial  of  an  issue  is  open  to  grave  doubt. 
Oeerpe  Y.  Green  (1907).  8  O.  W.  R.  247, 
787.  13  O.  L.  R.  189,  10  O.  W.  R.  292,  14 
0.  U  R.  578,  aflirmed.  ^  S.  G.  R.  219. 

Wamt  of  Jwiadietloa  ratione  peir- 
aaaao  wol  loot — Waivers-Duty  of  Court.} 
—Want  of  jurisdiction  ratione  perionm  vel 
loei  is  only  waived  by  the  appearance  of  the 
defendant  and  hia  default  to  plead  it  within 
the  ddays ;  it  does  not  give  a  Court  power  to 
ooDdemn  by  default  a  defendant  improperly 
dunmoned.  If  want  of  jurisdiction  is  pleaded 
OB  appeal  by  the  defendant,  the  duty  of  the 
Court  is  to  put  the  parties  out  of  Gourt,  re- 
lerring  the  plaintiff  his  recourse  before  the 
eoopetent  tribunal  Canadian  General  Elec- 
tric Co.  V.  Canada  Wood  Manufacturing  Co,, 
7  Que.  P.  R.  140. 

Writ  of  rnnmaoLonM  not  apeeially  ia- 

daned — Setting  aside — ^Delay  in  moving — 
lasoe  of  execution.  Hogahoom  v.  HiU,  7  O. 
W.  B.  873. 


9.  IxrmiiOcxTTOST  ob  Finai.. 


—  Time  fiwed  hy  judgment  for 
readenng  —  Damagee  in  default  —  Death  of 
4efemdmnt  during  time  fimed  —  Revivor  — 


Univeraal  legatee  —  Payment  of  coats.] — On 
16th  November,  1901,  the  judgment  of  the 
Court  required  the  defendant  to  render  to  the 
plaintiff,  within  30  days,  an  account  of  a 
quantity  of  wood  which  defendant  had  to  dis- 
pose of  for  plaintiff,  and,  in  case  of  default 
to  render  the  account,  to  pay  to  the  plaintiff 
$9,000,  with  interest,  and  costs  in  any  case. 
On  30th  November,  1901,  the  defendant  died, 
leaving  his  wife  his  universal  legatee.  His 
decease  was  not  entered  on  the  roll.  On 
2nd  December,  1901,  the  widow,  as  universal 
legatee,  paid  the  costs  of  the  action.  On 
13th  January,  1902,  the  plaintiff  served  the 
judgment  on  the  universal  legatee,  with  a 
demand  for  payment  of  the  $9,000  within 
eight  days,  in  default  of  which  the  judgment 
would  be  executed  against  her.  On  2lst 
January,  1902,  she  presented  a  petition  alleg- 
ing the  death  of  her  husband,  her  capacity 
of  universal  legatee,  and  asking  that  she 
should  be  added  as  a  party  to  the  suit  In 
place  of  her  husband  and  allowed  to  proceed 
in  it  The  plaintiff  answered  that  the  30 
days  having  expired,  the  judgment  had  be- 
come final  as  to  the  $9,000;  that  the  peti- 
tioner had  acquiesced  in  the  judgment  by 
paying  the  costs;  and  that  there  was  no  suit 
to  which  the  petitioner  could  be  made  a 
party: — HM,  that  the  plaintiff  had  not  at 
the  time  of  the  defendant's  death  acquired  a 
right  to  the  $9,000,  since  it  was  not  due  till 
after  the  expiry  of  30  days,  and  then  only  in 
default  of  the  account  being  produced  within 
that  time. — 2.  That  the  decease  of  the  de- 
fendant stopped  the  running  of  the  30  days, 
for  a  dead  man  cannot  render  an  account; 
and  it  was  not  a  case  within  Arts.  268,  269, 
C.  P.,  which  say  that  suits  are  valid  up  to 
tiie  day  of  service  of  notice  of  a  party's 
death,  for  as  against  the  defendant  there  hiad 
been  no  suit  since  his  death. — 3.  That  the 
universal  legatee,  in  paying  the  costs  of  the 
action,  acquiesced  in  the  judgment,  but  did 
not  acquiesce  in  the  default  to  render  an  ac- 
count and  to  pay  the  $9,000. — 4.  That  the 
universal  legatee  was  in  a  position  to  take 
up  the  suit  at  the  point  where  it  was  at  the 
death  of  the  defendant — 5.  Qucare,  as  to  the 
effect  of  the  judgment,  whether  the  defend- 
ant, if  he  had  lived,  could,  after  the  expiry 
of  the  30  days,  have  demanded  and  obtained 
further  time  to  render  the  account  Girard 
V.  Letellier,  21  Que.  S.  C.  192. 

Appeal  —  Plea  of  compenaation.]  —  1. 
Leave  to  appeal  from  an  interlocutory  judg- 
ment will  not  be  granted  where  in  the  opi- 
nion of  the  Judge,  the  judgment  a  quo  is 
correct — 2.  In  an  action  on  a  promissory 
note,  an  appeal  will  not  lie  from  an  interlocu- 
tory judgment  rejecting  a  plea  of  compensa- 
tion for  work  done;  this  allegation  must  be 
pleaded  In  an  appropriate  form  of  separate 
action.  Laplante  v.  Laplante,  11  Que.  P.  R. 
46. 

Appeal  from  am  iaiterloontory  jndK- 
ment — Motion  to  strike  out  the  inacription.] 
A  judgment  maintaining  a  partial  inscrip- 
tion in  law  is  an  interlocutory  judgment  and 
there  is  no  appeal  to  the  Gourt  of  Revision 
from  this  judgment  8t.  Jacques  v.  8t. 
Jacques  (1909),  10  Q.  P.  R.  411. 

Aueasment  of  damages  —  blander.] — 
The  action  was  commenced  by  writ  of  sum- 
mons indorsed — "The  plaintiff's  claim  is  for 
damages  for  slander."     No  appearance  having 
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been  entered,  the  plaintiff  signed  interlocu- 
tory Judgment  against  the  defendant  accord- 
ing to  form  146,  and  set  the  cause  down  for 
assessment  of  damages  at  a  sittings  of  the 
High  Court : — Held,  that  there  being  nothing 
to  shew  that  the  action  was  brought  under 
R.  S.  O.  c  68,  8.  5,  it  must  be  treated  as  an 
ordinary  action  of  slander;  Rule  578  there- 
fore applied  to  the  cause;  the  delivery  of  a 
settlement  of  claim  was  unnecessary ;  and  the 
plaintiff  had  no  right  to  sign  interlocutory 
Jud^rment  and  have  the  damages  assessed  as  he 
proposed.  Origin  of  Rule  578.  Stanley  v. 
Uti,  20  C.  L.  T.  64,  19  P.  R.  101. 

Oovrt  of  Review — Power  of  ike  Court 
of  original  jurisdiction,  at  to  the  same,  when 
dealing  with  the  caee  upon  the  meritt — Action 
to  a4scount — ConHstenoy  in  oleading  thereto 
— AdmisHon  of  position  and  acts  involving 
accountability  and  denial  of  the  same  on  the 
ground  of  nothing  to  account  for,] — A  judg- 
ment of  the  Court  of  Review,  reversing  that 
of  the  Superior  Court,  which  had  dismissed 
an  action  on  the  ground  that  the  evidence 
tendered  by  the  plaintiff  was  inadmissible, 
and  ordering  a  re-trial  with  leave  to  adduce 
the  same  evidence,  is  not  conclusive,  nor 
binding  on  the  Court,  when  dealing  with  a 
case  upon  its  merits,  but  is  subject,  like  all 
other  interlocutory  judgments,  to  be  then 
set  aside.  A  party  sued  to  account  for  his 
administration  of  an  estate  as  trustee,  can- 
not, while  admitting  his  acceptance  of  the 
trust  and  the  performance  of  such  acts  as 
paying  small  debts  and  funeral  expenses, 
deny  his  accountability  on  the  ground  Uiat  he 
never  was  possessed  with  any  money  or  pro- 
per^ of  the  trust  to  administer  or  account 
for.  An  account  rendered,  judicially  dosed, 
is  intended  not  only  to  cover  and  dispose  of 
the  matters  in  it,  but  also  to  establish  that 
there  is  no  further  accountability.  Slater  v. 
Currie  (1908),  Q.  R.  18  K.  B.  246. 

Deellaatozy    ezeeptton.    dismissed  — 

Appeal  as  of  right  —  Costs — 8  Edw.  VII ,  c. 
7^.] — ^A  judgment  dismissing  a  dilatory  ex- 
ception, which  asks  that  certain  other  parties 
be  cflJled  into  the  case,  reserving  defendant's 
right  to  appeal  from  the  Judgment,  is  an 
interlocutory  judgment  from  which  an  appeal 
does  not  lie  as  of  right. — If  it  is  the  Court 
itself  which  raises  its  want  of  jurisdiction, 
no  costs  will  be  allowed.  Letang  v.  Decarie, 
11  Que.  P.  R.  87. 

Interim  iajnnetioa — Leave  to  appeal,] 
— ^The  judgment  granting  an  interlocutory 
injunction  does  not  fall  under  Art.  46,  C.  P., 
and  leave  to  appeal  therefrom  will  not  be 
granted.  Wright  v.  City  of  UuU,  4  Q.  P.  R. 
52. 

Jvdse  at  the  trial — Review  by.] — The 
Judge  at  the  trial  cannot  review  an  interlo- 
cutory judgment  of  the  Superior  Court,  for, 
although  it  may  be  this  Court  that  sits 
at  the  trial  and  becomes  seised  of  the 
merits  of  the  case,,  it  is  only  so  seised  of  the 
merits  when  the  trial  is  over,  and  it  is  only  in 
deciding  on  the  merits  that  it  can  review  the 
interlocutory  judgment.  Whilst  the  case  has 
not  reached  the  stage  when  it  is  under  con- 
sideration by  the  Judge,  he  is  not  in  a  posi- 
tion to  judge  of  the  merits  even,  and  he 
plainly  cannot  modify  an  interlocutory  judg- 
ment on  a  question  of  law.  Oalindes  v.  The 
King,  Q.  R.  26  S.  C.  171. 


BsToeatioa  of  stay  of  ezeemtioB  — 

Leave  to  appeal,] — ^An  interlocutory  judg- 
ment is  one  which  is  rendered  in  a  cause  be- 
tween the  institution  of  the  suit  and  the  final 
judgment  therein,  and  is  given  In  an  inter- 
mediate state  of  the  cause  on  some  inter- 
mediate question  before  the  final  decision.  A 
judgment  revoking  the  stay  of  execution 
previously  ordered  by  the  Court,  and  ordering 
the  bailiff  to  proceed  with  the  execution  of 
the  property  seized,  is  a  final  judgment,  and  a 
petition  for  leave  to  appeal  therefrom  cannot 
be  granted.  Shannon  v.  Turgeon,  4  Q.  P. 
R.  4Q. 


10.  Intbbest  on  Judgments. 

Creditor  im  Easrland  who  obtains  a  judg- 
ment against  a  railway  in  Quebec  may  re- 
cover interest  at  4  per  cent  per  annum 
against  the  company.  Royal  Trust  Oo,  v. 
Baie  de  Chaleurs  Rw,  Co,  (1906).  13  Bx. 
v^>  R,  8. 

Interest  —  Verdict.]— Th^  plaintiff  ob- 
tained a  verdict  at  the  trial,  but  the  trial 
Judge  dismissed  the  action.  The  Court  es 
6afic  allowed  an  appeal  by  the  plaintiff  and 
ordered  that  judgment  be  entered  for  th( 
amount  of  the  verdict : — Held,  that  the  plain- 
tiff was  entitled  to  interest  from  the  date 
of  the  verdict.  Gordon  v.  City  of  Victoria 
7  B.  C.  R.  339. 

Judsmemts  bearimc  interest  pro- 
nounced before  the  coming  into  operation  of 
62  Vict.  (Que.),  c.  51,  such  interest  is  pre- 
scribed by  the  term  of  30  years  and  not  that 
of  5  years  under  Art.  2250  of  the  Civil  (}ode, 
as  it  stood  before  the  passing  of  that  Act 
Royal  Trust  Co.  v.  Baie  de  Chaleurs  Rw,  Co. 
(1906),  13  Bx.  G.  R.  9. 

Judcmemts  for  oosts  bear  interest  only 
from  date  of  taxation.  Star  Mining  Co.  v. 
White  (1910),  15  B.  C.  R.  11. 


11.  Meboke  in  Judomxnts. 
See  Mebqbb. 


12.  Rbubt  Against  Judomsnts. 

Action  —  Petition — Fraud— Affidavit.]-^ 
The  revocation  of  a  judgment  may  be  de- 
manded by  a  direct  action,  while  it  may  also 
be  effected  by  means  of  a  petition. — 2.  Cne 
who  attacks,  on  the  ground  of  fraud,  a  judg- 
ment against  him,  and  alleges  that  it  causes 
him  serious  prejudice,  is  not  obliged  to  make 
it  appear  in  his  declaration  that,  but  for  the 
alleged  fraud,  the  judgment  would  have  been 
different  from  what  it  is.— 3.  A  petition 
should  be  accompanied  by  an  affidavit,  but  if, 
upon  an  inscription  in  law  against  a  direct 
action,  the  absence  of  such  affidavit  is  not 
set  up  as  a  ground,  the  Court  cannot,  of  its 
own  motion,  take  notice  of  the  absence  of  the 
affidavit.  Charette  v.  LevielU,  4  Q.  P.  B. 
310. 

Aotion  to  annnl  —  Fraud  —  Parties — 
Creditors.] — A  decree,  like  a  contract,  may 
be  attacked  for  fraud  by  a  party  interested. 
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—2.  An  action  to  annul  a  decree  is  subject  to 
the  Mune  rules  as  an  action  to  set  aside  a 
coDTCiyance,  and,  in  the  same  way,  enures 
to  the  benefit  of  all  the  creditors  interested. 
McN^Uf  V.  Prifantaine,  4  Que,  P.  R.  125. 

Aetlom  to  reaeind — Right  of  appeal.} — 
A  direct  action  to  set  aside  a  judgment  does 
not  lie  if  the  judgment  is  appealable.  Cr6- 
9M(l  T.  Provencher,  35  Que.  S.  G.  377. 

AetleB  to  set  asido  —  Assignment  of 
Mdary — ^Previous  garnishing  proceeding  in 
DiTiflion  Court — Res  judicata — Fraud — False 
tntimony.  Johnaton  T.  Barklev,  4  O.  W.  R. 
453,  6  O.  W.  R.  549,  10  O.  L.  R.  724. 

AeiloB  to  sot  aside — False  evidence — 
MtteriaUty,] — When  an  action  or  petition 
in  rerocation  of  judgment  is  founded  on  the 
rabseqaent  discovery  of  the  falsity  of  docu- 
nents,  or  of  evidence  adduced  at  the  trial,  or 
oo  tiie  subsequent  discovery  of  new  evidence 
of  t  conclusive  nature  not  then  available,  it 
ii  esKntial  that  the  documents  or  evidence 
IB  qoestion  should  be  material  and  such  that, 
according  as  they  would  have  been  omitted 
in  the  &st  case,  or  adduced  in  the  second, 
the  judgment  sought  to  be  revoked  would  have 
been  different.  Hence,  an  action  to  revoke 
t  jndtment  settling  boundaries  will  not  be 
■tintained  on  the  ground  that  the  report 
and  evidence  of  a  surveyor,  heard  at  the  trial, 
was  subsequently  discovered  to  be  false,  if  it 
appears  that  the  judgment  would  have  been 
Che  tame^  had  the  report  and  evidence  in  ques- 
tioQ  not  been  before  the  Court.  American 
A$k«sto$  Co.  V.  Johnsons  Co.,  34  Que.  S.  C. 
185. 

Aotioa  to  sot  aside  —  Jurisdiction  — 
Pr9m4— Pleading.] — Where  a  judgment  has 
been  obtained  by  fraud,  the  Court  has  juris- 
dictioo,  in  a  subsequent  action  brought  for 
that  purpose,  to  set  the  judgment  aside ;  but 
t  statement  of  daim  alleging  that  "  the  plain- 
tiff believes  and  charges  the  fact  to  be  that  no 
iervice  of  the  writ  of  summons  in  the  said 
action  was  ever  made  upon  him,  and  that  the 
■id  liability  of  the  plaintiff  to  the  defendants 
and  eo-indoraer  was  satisfied  and  discharged 
dther  prior  or  subsequent  to  the  instituaon 
of  ttid  action,  as  defendants  well  knew  at  the 
time,  is  insnfllcient  as  not  alleging  that  the 
indgment  in  question  was  obtained  by  fraud, 
or,  if  it  can  be  held  to  do  so,  as  not  positively 
avening  the  recovery  of  the  judgment  against 
the  piaintiff,  which  is  also  essential.  Richards 
T.  WillMM.  11  B.  C.  R.  122,  1  W.  L.  R.  0. 


to  aet  aside — Superior  Court — 
Territorial  jurisdiction — Parties.} — ^A  party 
cannot,  in  another  cause,  begun  in  another 
fistrict,  have  annulled  and  set  aside  a  judg- 
ment rendered  by  the  Superior  Court  in  a 
^nae  in  which  the  parties  were  not  identi- 
cally the  same  as  in  the  second  cause.  Hen- 
^enon  ▼.  Harhec,  8  Que.  P.  R.  73. 

AnUeatloA  to  set  aside  jvdgnieat 
ai  Coil  after  trial  in  abaeaoe  of  de- 
fcadaat — Delay  in  applying — Negligence  of 
defendant  —  Reference  for  taking  accounts 
mder  judgment  proceeding  without  notice  to 
^^tedant — Setting  aside  report  on  terms — 
Oosta.    Sieuier  T.  Jokanson  (Yuk.),  6  W.  L. 

cci.— 75 


Coaaeat  —  Misrepresentations  —  Motion 
to  stay — ^Motion  to  vacate — Forum.  Domin- 
ion Syndicate  v.  Oshawa  Canning  Co.,  2  O. 
W.  R.  674. 

Consent — Provisions  for  payment  of  pur- 
chase money  for  land — Date  of  payment  fiwed 
— Mistake  as  to  date — Default — Power  of 
Court  to  relieve  —  Terms — Costs.} — ^Defend- 
ant purchased  land  from  plaintiff  on  an 
agreement.  Defendant  made  default.  An  ac- 
tion was  brought  and  judgment  was  pro- 
nounced at  the  hearing  by  consent  of  coun- 
sel. The  judgment  intended  to  place  the 
rights  of  the  parties  upon  a  clear  and  de- 
finite basis.  By  the  judgment  defendant  was 
to  pay  175  on  28th  December,  1910,  or  stand 
absolutely  debarred  from  all  rights  under 
the  judgment.  This  date  was  named  as  one 
month  after  the  28th  November,  1910,  a  date 
formerly  arranged  between  the  parties.  De- 
fendant thought  he  had  one  month  from 
date  of  judgment,  8th  December,  1910,  in 
which  to  make  the  payment.  On  default  ac- 
cruing, plaintiff  issued  a  writ  of  possession. 
Defendant  moved  for  an  order  relieving  him 
from  the  consequences  of  his  mistake.  — 
Middleton,  J.,  held,  23  O.  L.  R.  29,  that  de- 
fendant should  be  relieved  upon  payment 
within  a  week  (a}  the  $75  and  interest  upon 
that  sum  at  5  per  cent,  until  paid,  computed 
from  December  28th,  1910;  (b)  the  costs  of 
the  writ  of  possession  and  incidental  to  Its 
issue,  fixed  at  $10,  and  the  sheriffs  fees  in 
addition;  (c)  the  costs  of  this  motion,  fixed 
at  $25;  (d)  and  upon  his  paying  now  as  an 
evidence  of  his  good  faith«  the  next  instal- 
ment, $75,  which  under  the  judgment  would 
fall  due  on  Jfune  28th,  1911.  Lovejoy  y. 
Mercer  (1911).  18  O.  W.  R.  176,  2  O.  W. 
N.  531.  23  O.  Ii.  R.  29. 

Consent  jndcn&ent  —  Setting  aside.} — 
A  judgment  declaring  the  contestation  to  an 
opposition  maintained  by  consent  cannot  be 
set  aside  upon  petition,  unless  it  is  attacked 
by  way  of  improbation.  Beauhien  Produce 
and  Milling  Co.  v.  Corheil,  3  Que.  P.  R.  435. 

Conatraetion— Order  to  refund  money  re- 
tained by  executors — Joint  or  several  liabili- 
ties— Reference — Leave  to  appeal  from  re- 
ports— ^Terms  —  Interest.  Boys*  Home  ▼. 
LewiSjZ  O.  W.  R.  625,  779,  4  O.  W.  R.  243, 
5  O.  W.  R.  39. 

Default — ^Application  to  set  aside — ^Delay 
— ^Discovery  of  defence  —  Condition  of  pay- 
ment into  Court.  Cayley  v.  Graham,  2  O. 
W.  R.  400. 

Bef anlt  —  Opening  up— Terms — ^Alimony. 
Edgeworth  v.  Edgeworth,  2  O.  W.  R.  404, 
3  O.  W.  R.  71. 

Befanlt  jndsaient — Motion  to  set  aside 
— Order  reducing  amount —  Power  to  make 
—  Costs  —  Mala  fides.} — An  action  having 
been  brought  in  a  County  Court  to  recover 
an  amount  claimed  for  taxes*  an  agreement 
was  entered  into  on  behalf  of  the  defendant 
to  pay  the  amount  claimed  for  debt  and  costs 
within  a  day  or  two  from  a  time  fixed,  the 
16th  or  17th  May,  1901.  On  the  18th  May  an 
amount  was  paid  on  account  of  costs,  and  on 
the  21st,  the  balance  not  having  been  paid, 
judgment  by  default  was  entered  for  the  full 
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amount  claimed  for  debt  and  costs,  without 
giving  credit  for  the  amount  paid  on  account. 
An  application  to  set  aside  the  judgment 
was  refused,  but  an  order  was  made  reducing 
it  to  the  proper  amount: — Heldy  that  under 
O.  xiii.,  r.  10,  the  Judge  of  the  County  Court 
had  power  to  make  such  an  order.  Inasmuch 
as  the  application  was  a  necessary  one.  the 
defendant  should  have  had  the  costs  of  the 
motion  below,  but,  as  there  was  a  substantial 
condition  in  respect  of  which  he  had  not 
succeeded,  there  should  be  no  costs  of  the 
appeal. — aemhle,  that,  if  the  judgment  had 
been  entered  in  breach  of  good  faith,  the 
amendment  should  not  have  been  granted, 
but  that  in  this  case  it  was  the  defendant's 
duty  to  have  seen  that  the  terms  of  the  ar- 
rangement as  to  payment  were  complied  with. 
HcMfaw  V.  Bent,  33  N.  S.  R.  546. 

]>efaiilt  jadnieBt  —  Statement  of  de- 
fence— County  Vourt,] — ^An  order  made  in 
an  action  in  a  County  Court  for  services  of 
notice  of  a  writ  out  of  the  jurisdiction  pro- 
vided that  the  defendant  should  have  twelve 
days  after  service  "within  which  to  appear 
to  notice  of  the  writ  and  file  his  defence  to 
the  action.*'  Within  the  twelve  days  an  ap- 
pearance in  the  usual  form  was  entered,  the 
following  words  being  added :  '*  The  defendant 
admits  only  $103,  but  otherwise  disputes 
plaintiff's  claim  in  this  action." — Held,  that 
this  was  in  effect  a  statement  of  defence; 
that  filing  was,  under  the  order,  all  that  was 
necessary,  and  that  a  judgment  entered  for 
default  of  defence  was  void.  Voight  Brewery 
Co,  V.  Orth,  23  C.  L.  T.  168,  5  O.  L.  R.  443, 
2  O.  W.  R.  304. 

Default  jndcaieat — Petition  for  revieto 
— Declinatory  exception,] — ^A  defendant  who 
does  not  reside  in  Canada  and  has  been  sum- 
moned by  way  of  publication,  may,  with  his 
petition  for  review  of  a  judgment  rendered 
against  him  by  default,  file  preliminary  ex- 
ceptions, and  notably  a  declinatory  exception, 
if  the  contract  set  up  by  the  plaintiff  has 
not  been  made  in  the  province  of  Quebec 
and  the  cause  of  action  has  not  arisen  there. 
Levy  T.  Arkbulatoff,  5  Que.  P.  R.  204. 

Default  of  appearaaoe— Ifofton  to  aet 

aeide  service  of  writ  of  eummone  out  of 
jurisdiction — Stay  of  proceedings — Irregular 
fudgment.] — ^A  notice  of  motion  by  the  de- 
fendant to  set  aside  an  order  for  service  of 
a  writ  of  summons  out  of  the  jurisdiction,  on 
grounds  of  irregularil^,  operates  as  a  stay 
of  proceedings  until  nnally  disposed  of,  so 
that  the  time  for  entering  the  appearance  does 
not  run  in  the  meanwhile.  A  judgment 
signed  by  the  plaintiffs,  for  default  of  appear- 
ance on  the  same  day  that  an  order  dismis- 
sing the  defendant's  motion  was  issued,  was 
set  aside  as  irregular.  Confederation  Life 
Assoc,  y.  Moore,  24  C.  L.  T.  26,  6  O.  L. 
R.  608,  2  O.  W.  R.  941,  1080,  1087,  1120. 

]>ef ault  to  skew  eanse — Motion  to  set 
€uide — Merits — Improvidence.] — On  a  motion 
for  judgment  under  Order  XIV.,  after  due 
service  of  notice  of  motion,  affidavits,  and 
exhibits,  the  defendant  did  not  appear,  and 
the  plaintiff  secured  an  order.  This  was  an 
application  to  set  aside  the  order,  on  the 
ground  that  the  defendant's  affidavits  to  re- 
sist the  motion  were  misdirected  to  Toronto 
instead  of  to  Halifax.  The  order  was  set 
aside  on  payment  of  costs.  On  such  an  ap- 
plication the  merits  will  not  be  looked  at, 


the  sole  question  being :  "  Has  the  judgment 
been  improvidently  entered?"  A  subsequent 
day  was  appoint^  for  the  argument  of  the 
merits.    Le  Oresley  v.  Le  Mdne,  21  C.  L.  T. 

88. 

Defendant  ordered  to  complete  eoa- 
traet  —  Loss  of  the  money  deposited  at 
seouHty  —  O.  P.  541,  C,  C,  18-^i.]— When 
a  final  judgment  orders  the  plaintiff  to  com- 
plete his  contract  with  the  defendant  within 
a  certain  delay,  under  pain  of  forfeiture  of 
a  sum  of  money  deposited  with  the  defendant, 
there  is  res  judicata  as  to  the  forfeiture  of 
such  deposit  if  the  plaintiff  does  not  comply 
with  the  terms  of  the  judgment;  and  the 
plaintiff  cannot  afterwards  ask  for  another 
decision  respecting  that  part  of  his  conclu- 
sions concerning  such  deposit.  Brasfer  v. 
Elhin  (1909),  11  Que.  P.  R.  292. 

ExcoeptioB  to  petition  —  VaUdity  as 
tierce-opposition,]  —  A  Court  document  in- 
tituled **  petition  for  revocation  of  judg- 
ment," but  not  containing  any  of  the  neces- 
sary grounds,  will  not  be  rejected  upon  ex- 
ception to  the  form  if  it  can  be  held  valid  ss 
a  tierce-opposition.  Re  Montreal  Cold  Stor- 
age d  Freezing  Co,,  5  Que.  P.  R.  91. 

Frand  of  defendant  —  Judgment  pro- 
cured hy — Remedy  of  plaintiff  —  Petiti^m  to 
set  aside  —  Veto  action  for  same  cause  — 
Res  judicata,] — ^The  remedy  open  to  a  plain- 
tiff whose  action  has  been  dismissed  by  a 
judgment  procured  by  the  fraud  of  the  de- 
fendant, suppression  of  evidence,  false  testi- 
mony, etc,  IS  by  way  of  petition.  A  new 
action,  although  described  as  an  action  for 
damages,  and  for  different  amount,  interest 
being  added,  is,  under  this  disguise,  an  action 
for  the  same  cause  as  that  luready  disposed 
of,  and  will  be  dismissed,  upon  inscription 
in  law,  upon  the  ground  of  res  judicata,  Dus- 
sault  V.  Tanguay,  17  Que.  K.  B.  97. 

Inferior  Conrt — Res  judicata — CoUateral 
attack  —  Confession  —  Proof  of  execution,] 
— ^A  judgment  of  an  inferior  Court  signed  on 
a  confession  obtained  by  fraud  is  void,  and 
may  be  attacked  collaterally. — ^A  confession 
is  not  such  a  written  instrument  as  is  con- 
templated by  C.  S.  N.  B.  1903  c.  121,  s.  35, 
and  judgment  cannot  be  signed  on  it  in  an 
inferior  Court  without  proof  of  its  execution. 
Rogers  v.  Porter,  87  N.  B.  R.  235. 

Interpretation — Reasons  for  judgn^ent.] 
— If  the  reasons  for  a  judgment  shew  that 
there  is  a  mistake,  ambiguity,  or  obscurity 
in  the  adjudication,  they  may  be  taken  into 
consideration  in  order  to  shew  the  meaning. 
A4am  y.  OagnS,  22  Que.  S.  C.  367. 

I«ae]ies.J — Judgment  was  signed  against 
the  defendant  for  $542.68  and  costs,  in  de- 
fault of  appearance,  on  the  2nd  July,  1892. 
In  1901  he  moved  to  set  it  aside  on  the 
grounds  that  he  was  never  served  with  the 
writ  of  summons  and  that  he  did  not  owe  any 
money  to  the  plaintiff.  The  plaintifiPs  hus- 
band swore  that  on  the  21st  June,  1892,  he 
personally  served  the  defendant,  with  whom 
he  was  well  acquainted,  with  the  writ  of  sum- 
mons in  the  usual  way,  in  the  presence  and 
hearing  of  the  plaintiff's  solicitor,  and  the 
affidavit  of  the  solicitor  shewed  that  he  was 
present  on  the  occasion  in  question,  when  the 
defendant,  after  being  served  with  the  writ 
of  summons,  admitted   that   the  amount    set 
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oat  in  the  endonement  was  correct  and  that 
he  had  no  defence: — Held^  that,  the  defend- 
cnt  not  hann;  explained  the  delay  on  his 
ptJt  of  nearly  nine  years,  nor  satisfied  the 
Coort  that  be  had  any  merits,  and  the  judg- 
Dent  bang  regular,  the  application  should  be 
Rfoscd.    PaokM  ▼.  Cox,  22  C.  L.  T.  44. 


R«le  585.] — ^A  company  and  S. 
both  being  defendants,  judgment  had,  before 
trial,  been  ngned  by  plaintiff  against  the 
eoinpany.  Hie  company  delivered  a  defence, 
hot  it  was  strode  out  for  default  in  discov- 
ery, the  effect  of  which  was,  under  Rule  398 
of  the  King's  Bench  Act,  as  amended  by 
5  4  6  Edw.  YII.  c  17,  s.  5,  that  the  com- 
puy  was  in  the  same  position  as  if  it  had 
not  defended.  Rule  585,  as  amended  by  7 
k  8  Edw.  YII.  c.  12,  s.  12,  declares  that, 
vheie  there  is  more  than  one  defendant,  judg- 
Bent  may  be  signed  against  such  as  do  not 
iefeod,  without  prejudice  to  the  right  of  the 
^aintiff  to  proceed  with  the  action  against 
any  other  defendant : — Held,  that  this  latter 
Rnle,  if  it  was  to  have  the  effect  of  avoiding 
the  Dsoal  result  of  judgment  against  one  of 
acTeral  joint  debtors,  must  be  confined 
itrictly  to  the  case  for  which  it  provided, 
■asMly,  <^  defiault  of  defence  in  the  first  in- 
atanee;  and  the  defendant  S.  would  be  en- 
titled to  the  benefit  of  the  defence  that  the 
plaintiff  had  elected  to  take  judgment  againat 
the  oo^ebtor,  leave  to  amend  by  adding  that 
defence  bdcng  given.  Wilson  v.  Btuart 
(19U),  16  W.  L.  R.  403,         Man.  L.  R. 


^   tm   Iflsme    ezeemtloB.]^ — Where 

the  enforcement  of  a  lien  of  a  judgment 
Ofditor  against  unsold  lands  involves  ques- 
tkas  of  value  and  deductions  by  reason  of 
psrdal  leleases,  it  must  be  made  the  sub- 
ject of  an  action,  and,  where  the  proper  par- 
tiea  are  iiot  before  the  Ck>urt,  it  cannot  be 
accompUshed  on  motion  for  leave  to  issue 
encation.  Be  Bonk  of  Liverpool,  6  E.  L. 
IL  321,  43  N.  S.  R.  205. 


to  set  aside — Action  for  value 
ft  itrvitm*  —  Appearonce  —  Affidavit — Ao- 
easat  —  Service  of  coj^y  —  Default  judgment 
^Evidemee.} — ^An  action  by  a  civil  engineer 
for  the  value  of  services  rendered,  detailed  in 
aa  account,  such  services  consisting  in  the 
VRfMiation  of  a  plan,  is  not  a  summary  mat- 
ter within  the  meaning  of  Art  1150,  C.  P. 
d  sad,  therefore,  when  the  writ  is  returned 
daring  the  vacation,  the  defendant  is  not 
ehliged  to  file  with  his  appearance  an  affidavit 
elating  that  sn<^  appearance  is  entered  in 
food  faith  and  not  with  the  object  of  un- 
jartly  delaying  the  proceedings.  2.  The  neg- 
htx  to  serve  upon  the  defendant  with  the 
atigiaal  process  a  copy  of  the  account  sued 
■poa  is  not  a  ground  for  setting  aside  a  judg- 
acat  rendered  ev  parte  against  the  defend- 
ant, whtte  such  account  has  been  filed  with 
the  writ  and  afterwards  served  upon  the  soli- 
diBcs  for  the  defendants,  with  a  notice  to 
lli^  within  two  days,  the  time  for  pleading 
saivg  then  expired.  3.  In  an  action  by  a 
ch§  engineer  lor  the  value  of  professional 
auiitea,  with  a  detailed  account  to  support 
it  the  ply *w HIT,  when  the  defendant  has  been 
*e(ed  in  default  of  a  plea,  is  not  obliged  to 
■t  the  case  down  for  enquite,  but  he  may  at 
aK  it  down  for  judgment,  filing  with  his 
an    affidavit    that    the    amount 

is  doe  to  him ;  and  the  defendant  can- 
against    the    judgment    upon  the 

that  he  has  had  no  opportunity   to 


ciDSg-examine  the  plaintiff,  inasmuch  as  he 
could  have  subpoenaed  him  for  that  purpose 
if  he  had  thought  well.  4.  In  such  an  action 
viva  voce  evidence  is  admissible  to  prove  the 
plaintiff's  daim.  Kennedy  v.  Canadian  Con- 
itruction  Co.,  18  Que.  S.  G.  507. 

Motion  to  set  aside — Service  of  iorit — 
Departure  from  usual  practice  —  Leave  to 
enter  appearance  —  Vosts.]— -On  a  motion 
to  set  aside  a  default  judgment,  Master  in 
Chambers  allowed  defendant  leave  to  defend 
and  enter  an  appearance  forthwith,  so  trial 
could  be  had  before  the  dose  of  the  year. 
Costs  to  plaintiff  in  tiie  cause.  Borreite  v. 
Stewart  (1910),  17  O.  W.  R.  295,  2  O.  W. 
N.  219. 

Motion  to  set  aside  consent  Jnds- 
ment — Jurisdiction  of  Master  in  Chamben 
— Third  party  notice  after  judgment  Mo- 
Lean  v.  van.  Poo.  Rw,  Co.,  6  O.  W.  R.  369. 

Hon-serwiee  of  proeess — False  return — 
Opposition  —  Merits.] — ^The  defendant  may, 
in  an  opposition  to  a  judgment  rendered 
against  him  by  default,  allege  reasons  based 
upon  the  default  of  service  of  the  process  in 
the  action  and  the  falsity  of  the  bailiff's  re- 
turn, and  reasons  based  upon  the  invalidity 
of  the  plaintiff's  claim ;  and  an  inscription  in 
law  against  the  opposition  based  on  the 
ground  that  such  reasons  cannot  be  invoked 
at  the  same  time,  will  be  dismissed. — 2.  A 
defendant  who  has  not  been  served  with  a 
writ  cannot  be  debarred  from  demanding  the 
setting  aside  of  a  judgment  rendered  against 
him,  and  that  although  he  may  have  no  good 
plea  to  the  action.  Marion  v.  Leroux,  2  Que. 
P.  R.  557. 

Opening  np  jndcn&ent — Delay  in  mov- 
ing —  Notice  of  trial  —  Defence  on  merits.] 
— Application  to  open  up  a  judgment,  dis- 
missed, as  defendant  had  not  sufficiently  ac- 
counted for  the  delay  and  his  affidavit  as  to 
merits  was  lamentably  insufficient.  McKay 
v.  Chisholm,  6  E.  L.  R.  241 ;  43  N.  S.  R.  227. 

Opposition — Defendant  not  served — Peti- 
tion in  revieto  —  Exception  to  form.] — ^An 
opposition  to  a  judgment,  based  upon  the  fact 
that  the  defendant  has  not  been  served  with 
process  in  the  action,  must  shew  the  grounds 
of  defence  of  the  defendant  in  the  action, 
and,  if  it  is  begun  after  the  time  fixed,  it  can- 
not be  regarded  as  a  petition  in  review  if  it 
does  not  contain  such  grounds.  2.  Semhle, 
that  an  exception  to  the  form  must  reserve 
the  recourse  of  the  plaintiff.  H^nault  r.  Ful- 
ton, 5  Que.  P.  R.  213. 

Opposition  —  Petition  for  revieto — Nul- 
lity of  service  —  Saisie-gagerie  —  Irregular 
sale  —  Damages  —  Res  judicata.] — ^The  de- 
fendant may  proceed  by  way  of  opposition  to  a 
judgment  or  of  petition  for  review  of  a  judg- 
ment rendered  without  the  defendant  having 
been  heard  or  called  upon,  and  in  such  a  case 
it  is  sufficient  to  allege  the  nullity  of  the  ser- 
vice without  any  other  ground  of  defence. 
2.  A  party  whose  effects  have  been  sold  upon 
a  writ  of  saisie-gagerie  en  expulsion,  which 
has  not  been  served  upon  him,  may  claim 
damages  for  the  irregular  sale  of  his  effects, 
and  the  order  dismissing  his  opposition  to  a 
judgment  based  upon  the  defective  service, 
does  not  constitute  res  judicata  against  him 
in  his  suit  for  damages.  Fulton  v.  H&nault, 
5  Que.  P.  R.  258. 
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Parttftl  release  of  laade  uder 
owtioB.] — Where  judgment  debtor  in  his 
lifetime  and  his  personal  representatiyes 
after  his  death  alienate  portions  of  land 
found  by  a  judgment,  and  the  judgment  cre- 
ditor released  a  portion  of  the  land  sold, 
from  any  claim  under  the  judgment,  the  full 
amount  of  the  judgment  cannot  be  enforced 
against  owners  of  the  unsold  portions  of  the 
land,  who  are  only  liable  to  be  called  upon 
to  pay  pro  rata  according  to  the  value  of 
lands  released.  Re  Bank  of  Liverpool 
(1908),  43  N.  S.  R.  206,  6  E.  L.  R.  321. 

Persons  affeeted  bj  jvdnteat — Riffhi 
of  appeiU.] — ^Any  person  who  has  a  real  in- 
terest in  a  cause,  though  not  a  party  to  it, 
may  appeal  from  the  judgment  rendered  in 
the  cause  if  it  puts  his  interest  in  peril.  Pr^- 
vo^t  V,  PrdvoBt,  14  Que.  K.  B.  309. 

Petitiea  —  Alimentary  allowance.  ]  — The 
rescission  or  revocation  of  a  final  judgment 
granting  an  alimentary  allowance  cannot  be 
obtained  upon  summary  petition.  Roach  v. 
Morahan,  17  Que.  S.  C.  372,  3  Que.  P.  R. 
141. 

Petition — Discovery  of  fresh  evidence — 
False  sweariny  —  Delay.]  —  The  plaintiff 
claimed  against  his  father,  the  defendant, 
five-twelfths  of  a  parcel  of  land  which  he  said 
had  belonged  to  his  deceased  mother,  but,  on 
default  of  proof  of  the  ownership  of  the 
mother,  and  the  defendant  having  sworn  that 
he  had  the  land  from  certain  persons  to  take 
care  of,  paying  the  taxes,  his  action  was 
finally  dismissed  by  the  Supreme  Court  of 
Canada  on  the  Ist  May,  1897.  On  the  11th 
May,  1897,  the  plaintilt  discovered  two  docu- 
ments: one,  a  deed  of  sale  of  the  25th  No- 
vember, 1867,  whereby  his  mother  had  ac- 
quired the  land,  the  defendant  having  signed 
the  deed  to  authorise  his  wife;  the  other,  a 
report  of  experts  dated  the  30th  March,  18(38, 
by  virtue  of  which  a  builder's  privilege  had 
been  registered  against  the  land  as  the  prop- 
erty of  the  mother.  The  defendant  moved 
against  the  judgment  of  the  Supreme  Court 
by  a  petition  which  was  to  have  been  pre- 
sented to  a  Judge  of  the  Superior  Court  on 
the  25th  October,  1897,  but  which  was  ad- 
journed to  a  later  date  by  agreement  between 
the  solicitors.  The  petition  was  presented 
on  the  3rd  November,  but  the  Judge  having 
granted  an  enlargement  to  the  defendant  to 
allow  him  to  file  an  answer  in  writing,  it  was 
not  received  until  the  3rd  Dec.,  1897 : — Held, 
that  the  discovery  of  these  documents,  added 
to  the  fact  that  the  defendant,  who  must  have 
known  of  them,  had  sworn  falsely  in  affirm- 
ing that  he  had  himself  acquired  the  land, 
was  a  good  (ground  for  the  petition  and  justi- 
fied the  opening  up  of  the  judgment  2.  That, 
as  the  reception  by  the  Judge  of  the  petition 
referred  back  to  the  date  of  its  presentation, 
delay  could  not  be  urged  aginst  the  applicant. 
Durooher  v.  Durocher,  16  Que.  S.  C.  370. 

Petition  —  Documents  since  produced — 
Peremption.}  —  Letters  or  documents  ad- 
dressed to  the  attorneys  of  the  plaintiffs  and 
in  their  possession  at  the  time  when  a  de- 
mand for  peremption  is  made,  if  not  produced 
at  the  time  when  the  demand  is  contested, 
cannot  after  judgment  thereon  afford  ground 
for  a  petition  to  set  aside  such  judgment. 
Durooher  v.  BUodeau,  17  Que.  S.  C.  119. 


Petition  for  roToeatioa   of  a  jndc- 
ment  crantins  provisional  allowaneo.] 

— The  revocation  of  a  judgment  cannot  be 
pronounced  upon  a  motion;  it  must  be  de- 
manded either  by  an  action  under  the  com- 
mon law  or  by  a  writ  of  prohibition  upon  the 
execution  of  the  judgment.  Ouimet  v.  Chiud- 
reau  (1910),  16  R.  de  J.  421. 


Petition  in  roTOoation  of  jmdc>Koat 

— Personal  fraud  hy  defendant  —  Neto  evi- 
dence —  Coroner's  enquete  —  C.  P.  1177.] — 
The  articles  of  the  Code  of  Civil  Procedure 
concerning  the  requete  civUe  must  be  strictly 
interpreted,  especially  where  the  parties  have 
been  heard  oontradictoirement  at  enquete  and 
merits.  If  it  is  alleged  that  fraud  and  arti- 
fice were  employed  by  the  adverse  party,  it 
must  be  fuUy  described  in  what  consisted 
the  fraud,  and  that  the  opponent  was  a  party 
to  it  The  allegation  that  new  evidence  has 
been  discovered,  namely,  the  evidence  taken 
before  the  coroner's  jury,  is  no  ground  for 
the  granting  of  a  requete  civUe,  especially 
when  the  petitioner's  attorney  was  present 
at  the  taking  of  such  evidence.  Duchaine  v. 
Dussault  (1910),  11  Que.  P.  R.  255. 

Petition  to  open  up— Cause  heard  em 
parte.] — Where  judgment  was  given  by  a 
Court  without  hearing  one  of  the  parties,  in 
consequence  of  a  misunderstanding  between 
the  solicitors,  such  party  may,  on  petition, 
have  the  judgment  opened  up.  Fahien  v. 
Gougeon,  18  Que.  S.  C.  242. 

Petition  to  open  np---^rror  as  to  sta- 
tute.] —  Where  the  parties  and  the  Judge 
have,  by  a  common  error,  supposed  that  a 
certain  statute  had  been  promulgated  and 
was  applicable  to  the  case  in  hand,  whereas, 
though  it  had  been  passed  by  the  Legislative 
Assembly,  it  had  been  modified  by  the  Legis- 
lative Council  so  ns  to  make  it  inapplicable 
to  pending  causes,  there  is  ground  for  pro- 
ceeding by  petition  against  a  judgment  ren- 
dered in  accordance  with  such  supposed  law. 
Lamalice  v.  La  Campaynie  d^Imprifnerie 
Electrique,  4  Que.  P.  R.  63. 

Petition  to  reopen — Discovery  of  fresh 
evidence.] — ^A  party  cannot  by  petition  de- 
mand the  setting  aside  of  a  judgment  upon 
the  allegation  that  he  has  since  found  letters 
of  such  a  nature  that  they  would  have  the 
effect  of  changing  the  judgment,  if  such  let- 
ters were  in  his  possession  at  the  time  of  trial 
Warin  v.  Werthemer,  5  Que.  P.  R.  462. 

Petition  to  set  aside  —  Con.  Rules  A7, 
id,  200,  S68.]—Oji  a  petition  to  set  aside  a 
judgment  of  a  local  Judge,  it  appeared  that 
the  petitioners  were  not  formally  parties  to 
the  action,  and  that  the  solicitors  for  all 
those  who  were  formally  parties  did  not  re- 
side in  the  county: — Held,  that  before  an 
order  could  be  made  by  a  local  Judge  binding 
those  not  formally  before  the  Court,  they 
must  either  agree  that  the  motion  be  heard 
by  him  or  have  a  solicitor  residing  within  the 
county.  A  local  Judge  is  not  "  the  Court  *' 
and  has  no  power  under  Con.  Rule  200.  See 
Re  Reid  (1909),  13  O.  W.  R.  1026.  Judg- 
ment of  Elliott,  Co.CJ.,  at  London  (1909), 
12th  June,  set  aside.  Chisholm  v.  Herkim 
(1909),  14  O.  W.  R.  919,  1  O.  W.  N.  139 


Petition 

Rule  642 
judgment  - 


to   snapend   operation    o£ 

-  Motion    to    set    aside  default 
Rule  639  •—  Leave  to  defend 
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Terms  —  Secority  —  Costs  —  Practice.  Im- 
ferial  Bank  ▼.  Travera,  12  O.  W.  R.  763. 


«f  Oevrt— Co».  Rule  tei-^In- 
terpffttttion  —  Summary  judgment  on  plead- 
m9$—SeUimff  ande  judgment. "[ — Divisional 
Court  held,  that  where  the  merits  of  a  case 
bare  been  dealt  with  and  the  rigrhts  of  the 
parties  have  been  rightly  determined,  the 
Goorts  are  Tery  loath  to  set  aside  the  ad- 
jodkation  on  any  gronnd— especially  where 
the  whole  complaint  is  as  to  practice.  When 
t  Judge  acts  under  O.  R.  261,  his  judgment 
eumot  be  set  aside  unless  it  is  wrong  in  law. 
None  of  the  cases  pertaining  to  C.  R.  261 
dedde  that  the  Court  has  discretionary  juris- 
dicti<m  or  power  to  act  under  the  rale.  Judg- 
ment of  Latchford,  J.,  18  O.  W.  R.  422^  2 
Ol  W.  N  6^  Taried.  Kennedy  T.  Ken- 
nedy (1911),  19  O.  W.  R.  346,  2  O.  W.  N. 


—  OppoHtfonSy — ^A  defendant 

vbo  has  had  judgment  entered  against  him 
cr  parte  after  default  regularly  noted  can- 
Bot  proceed  by  way  of  requite  civile  to  have 
the  judgment  rescinded,  but  must  apply  by 
vaj  of  opposition  to  the  judgment  Cantin 
Y.  Braham,  16  Que.  S.  C.  225. 


by  fraud  and  perjnrj — 
Biykt  to  attack  im  euheequent  actian  — 
Fraadmlent  aeeiynment  —  Action  to  set  aside 
—Re$  judicata  —  Qamiehinff  proceeding  in 
Dieieion  Court.} — When  it  can  be  shewn  that 
a  judgment,  whether  foreign  or  domestic,  has 
been  obtained  by  fraud,  it  cannot  be  held 
binding  upon  tiie  party  against  whom  the 
fiaud  has  been  practised;  and  such  fraud 
■ny  be  shewn  although  it  may  involve  a  re- 
consideration of  the  very  facts  upon  which 
the  former  judgment  was  recovered,  and  al- 
thomdk  it  may  consist  in  the  presentation  to 
the  Court  of  evidence  that  the  judgment  im- 
peached was  obtained  by  perjured  evidence 
to  which  the  Court  upon  the  first  trial  gave 
credit  There  is  no  distinction  between  the 
friod  which  consists  in  presenting  perjured 
crideBoe  to  the  Court,  and  that  which  is  col- 
lateral to  the  merits  of  the  case. — In  an  ac- 
tion to  set  aside  as  fraudulent  and  void  an 
tsilgnment  of  salary  by  one  defendant  to  the 
other,  the  defendants  pleaded  res  judicata, 
BpoD  which  the  plaintiff  joined  issue.  At  the 
tnal  the  defendants  proved  a  judgment  of  a 
IMvision  Court,  in  a  garnishee  proceeding,  to 
which  the  plaintiff  and  defendants  were  par- 
ties, and  in  which  the  validity  of  the  same 
ssMgnmcnt  was  the  question  for  determina- 
tioa.  The  trial  Judge  found  that  by  sup- 
pfcaug  material  nicts  and  by  giving 
evidcnoe  that  was  wilfully  false,  the  claimant 
ia  the  Division  Court  proceeding,  who  was 
out  of  the  defendants  in  the  action,  procured 
bom  the  Judge  in  the  IMvision  Court  an  ad- 
judication that  the  assignment  was  valid: — 
BM,  that  the  plaintiff  was  entitled  to  im- 
peach tile  judgment  in  the  Division  Court, 
thooch  he  bad  not  directly  attacked  it,  as  he 
sbtamd  have  done  by  amendment  when  res 
hdicmte  was  pleaded;  and,  upon  the  evi- 
dence, tliat  the  assignment  was  fraudulent 
ad  void.  Ahouioff  Y.  Oppenheimer,  10  Que. 
Bu  D.  296,  and  Vadaia  v.  Lawes,  25  Que.  B. 
D.  310^  followed. — Woodruff  v.  Mc£ennan, 
14  A.  B.  242,  and  HUton  v.  Guyot,  159  U.  S. 
1X3,  not  followed. — Judgment  of  Anglin,  J., 
nntwfd.  Johnston  T.  Barkley,  10  O.  L.  R. 
TH  •  O.  W.  B.  549. 


Proposition  of  settlemont  for  snumer 
amount — Without  prejudice — Default  judg- 
ment signed  —  Motion  to  set  aside  —  Master 
allowed  defendant  four  days  to  deliver  state- 
ment of  defence  —  Judgment  to  stand  as  se- 
curity in  meantime  —  Costs  of  motion  to 
plaintiff  in  any  event  —  No  breach  of  faith 
in  entry  of  judgment  WheUhan  v.  Kehoe 
(1910),  17  O.  W.  R.  202,  2  O.  W.  N.  106. 

Referonce    bj    consent    to    enperta^ 

Misunderstanding  of  counsel  as  to  purpose 
of  reference  —  Opening  up  judgment.] — In  a 
proceeding  before  a  Master  in  a  mechanic's 
Uen  matter,  an  understanding  was  arrived  at 
between  the  counsel  for  the  plaintiff  and  de- 
fendant, and  orally  communicated  to  the 
Master.  When  the  time  arrived  to  act  on  the 
understanding,  the  counsel  disagreed  in  their 
recollection  of  what  their  understanding  was. 
The  Master  entered  judgment  for  the  amount 
found  due  by  certain  experts,  in  accordance 
with  the  understanding  of  the  agreement: — 
Held,  that  the  judgment  given  by  the  Master, 
whose  recoUecdon  of  the  understanding  was 
the  same  as  that  of  the  plaintiff's  counsel, 
in  favour  of  the  plaintiff,  must  be  re-opened 
and  the  matter  referred  back,  as  the  parties 
were  not  ad  item.  Wilding  r.  Sanderson, 
[1897]  2  Ch.  634,  referred  to.  Beaudry  v. 
QaUien,2S  C.  L.  T.  46,  5  O.  L.  R.  73,  1 
O.  W.  R.  793. 


Heinedy  acainat  am  en  parto  Jads- 
atont  rendered  after  foreclosure  from  plead- 
ing is  not  a  petition  in  revocation  of  judg- 
ment. An  appeal  should  be  taken.  Duclos 
V.  Vezina  (1911).  17  It  L.  n.  s.  209. 

Re-opening;  Judsment — Chrounds — N.  8. 
County  Court  Act,  s.  86  —  Refusal  to  re- 
open —  Eoftension  of  time  to  appetU  from 
original  order  for  judgment  —  Costs.] — ^Ap- 
plication under  above  section  to  re-open  a 
judgment  and  vacate  the  order  made  upon 
it: — Held,  no  authority  to  make  the  order 
asked  for.  Plaintiff  claimed  on  an  implied 
contract,  whereas  the  conduct  of  the  parties 
shewed  there  was  an  express  agreement  Ap- 
plication dismissed.  Matthews  v.  Smith,  7 
B.  L.  R.  332. 

RoTOoation  —  Amendment  —  Default  of 
adjudication.] — ^A  petition  in  revocation  of 
judgment  will  lie  against  a  final  judgment 
which  does  not  adjudicate  upon  the  issue 
raised  by  an  amendment  to  a  pleading.  Lush- 
er V.  PuUnoti.  6  Que.  P.  R.  331. 

RoTOoation  —  Contestation  of  account — 
Grounds.] — If  a  petition  in  revocation  of  a 
judgment  is  granted  and  a  party  allowed  to 
contest  an  account  by  means  of  newly  dis- 
covered evidence,  he  cannot  nevertheless,  in- 
sert in  the  contestation  which  he  is  allowed 
to  file,  grounds  of  contestation  not  set  forth 
in  the  petition  in  revocation.  HiU  v.  Camp- 
hell,  6  Que.  P.  R.  424. 

Refusal  by  trial  Jndse  of  appliea- 
tioa  to  vaoate — Ewecution  of  judgment — 
Subsequent  petition  to  set  aside  —  Appeal.] 
— Where  the  trial  Judge  has  refused  the 
plaintiff's  application  to  vacate  a  judgment 
dismissing  the  action,  and  further  proceed- 
ings have  taken  place  in  execution  of  the 
judgment  a  petition  to  set  aside  the  judg- 
ment will  not  be  entertained,  as  it  would,  in 
effect  be  an  appeal  from  it  Qamache  v. 
Desnoyors,  9  Que.  P.  R.  349. 
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Settinc  Aside  —  Groundt  —  Defective 
notice — Laohee.l  —  Defendant  failed  to  ap- 
pear on  the  trifd  of  the  action  against  him, 
and  judgment  was  entered  against  him.  An 
application  to  set  aside  the  judgment  so  en- 
tered was  dismissed,  on  the  ground  that  de- 
fendant had  not  sufficiently  accounted  for  his 
delay  in  moving,  and  no  merits  were  disclosed 
in  his  affidavit — Before  the  order  was  taken 
out,  defendant  discovered  that  the  notice  of 
trial  given  bv  plaintiff  was  insufficient,  and 
gave  notice  that  when  the  order  was  applied 
for,  he  would  oppose  the  granting  of  it  on 
that  ground: — BeHd,  that  such  notice  was 
both  irregular  and  too  late. — All  the  grounds 
should  have  been  stated  in  the  first  notice. — 
The  (jourt  will  not  entertain  repeated  ap- 
plications of  this  sort,  when  proper  enquiry 
would  have  disclosed  all  the  information 
desired  in  the  first  instance.  McKay  v.  Chie- 
holm,  43  N.  S.  R.  227,  6  E.  L.  R.  241. 

Stay  of  ezeentiom  pendlnc  trial  of 
eouLterelaim  —  Landlord  and  tenant.] — 
In  an  action  for  rent  the  plaintiff  obtained 
summary  judgment  for  $800,  but  the  defend- 
ant, asserting  a  counterclaim  for  $2,000  for 
damages  for  injury  to  goods  on  the  demised 
premises  caused  by  non-repair,  asked  to  have 
execution  upon  the  judgment  stayed  pending 
the  trial  of  the  counterclaim: — Heidt  follow- 
ing 8heppard  v.  Wilkinson,  6  Times  L.  R. 
13,  that  the  stay  should,  in  the  circumstances 
of  the  case,  be  granted.  The  counterclaim 
was  so  far  plausible  that  it  was  not  unreason- 
ably possible  for  it  to  succeed  if  brought  to 
trial.  It  was  suggested  that  the  defendant 
was  not  able  to  pay  his  debts  as  they  ma- 
tured ;  but  that  was  not  a  reason  for  depriv- 
ing a  defendant  of  his  right  to  wipe  out  the 
Slaintiff's  claim  by  a  counterclaim.  WelU  v. 
:nott  (1910).  15  W.  L.  R,  285. 


so  received,  costs  of  preparing  and  filing  his 
affidavit  refused.  Putnam  v.  Kiffen,  11  W. 
L.  R.  559. 

Set-oif  of  ivd^iBtoat  pvreliasod  by  do- 
f endaats  —  Equitable  right  —  Discretion — 
Attachment  of  debts.  BleaedeU  v.  Boieeean, 
4  O.  W.  R.  155,  239. 


13.  Review  of  Judqicents. 
See  Appeal. 


14.  Satisfaction  of  Judoheivts. 

Arrest  of  defendant — Unauthorieed  re- 
leaee  —  Action  to  revive  judgment  —  Satie- 
f action.]  —  The  defendant,  having  been  ar- 
rested under  execution  issued  on  a  judgment 
recovered  against  him  by  the  plaintiff,  was 
discharged  from  arrest  without  the  authority 
of  the  plaintiff  or  her  solicitor: — Held,  that 
such  unauthorised  discharge  did  not  consti- 
tute a  satisfaction  of  the  judgment,  and  was 
no  answer  to  an  action  to  revive  the  judg- 
ment. Conrad  v.  Simpson,  2  E.  L.  R.  53,  3 
B.  L.  R.  115,  41  N.  S.  R.  468. 

ETidenoe  of — Payment  out  of  Court  of 
judgment  creditor  of  money  paid  in  hy  gar- 
nishees— Arrangement  hettoeen  solicitors  out 
of  Court  —  Practice  —  Affidavit  —  Irregth 
larity.] — Money  paid  into  Court  by  a  gar- 
nishee was  paid  out  to  plaintiff's  solicitor. 
In  reality  there  had  been  an  arrangement 
between  the  plaintiff's  solicitor  and  the  solici- 
tor for  the  claimant  that  only  a  portion 
should  be  applied  on  plaintiff's  claim : — Held, 
that  defendant  not  entitled  to  have  satisfac- 
tion entered  on  record.  Where  plaintiff  had 
forgotten  in  his  affidavit  to  credit  the  money 


15.  SuMMABT  Judgments. 

Action  ac*iiuit  ezeentor — ^Recoveiy  of 
legacy  —  Assent  — Admission  of  aaseta  — 
Abatement.  McCarthy  v.  McCarthy,  7  O. 
W.  R.  749. 

Aetioa  for  mortgage  money — Defence 
— ^Agreement  to  postpone  —  Unconditional 
leave  to  defend — Writ  of  summons  —  Special 
indorsement  —  Interest.  McOavin  r.  Camp- 
heU,  6  O.  W.  R.  94. 

AetloB  for  possession  of  land  —  De- 
fence —  Rule  60S.] — Master  refused  to  grant 
judgment  to  plaintiff  on  motion  under  Con. 
Rule  603.  Gillies  v.  Mansell  (1909),  14  O. 
W.  R.  942,  1  O.  W.  N.  152. 

Aetion  on  bills  of  ezchani^e — ^Defence 
— Illegality  —  Powers  of  company.  Canada 
Permanent  and  Western  Canada  Mortgage 
Corporation  v.  Briggs,  6  O.  W.  R.  180. 

Aetion  on  bills  of  ezelianir« — Ekidorse- 
ment  —  Collateral  agreement  —  Failure  to 
establish  —  Correspondence.  Imperial  Bank 
v.  Tuckett,  6  O.  W.  R.  121.  461. 

Action  on  guaranty  —  yo  proof  of 
amount  due  —  LiabiUty  —  Reference — Rula 
69S.] — Action  on  a  guaranty.  Motion  for 
summary  judgment  dismissed,  as  no  proof  of 
amount  due  by  defendant.  Sovereign  Bank 
V.  McPherson  (1909),  14  O.  W.  R.  59. 

Aetion  on  promissory  notes — Defences 
— ^Agreement  for  advances  —  Construction — 
Powers  of  company  —  Accommodation  in- 
dorsers  —  Sureties  —  Discharge  —  Counter^ 
claim  —  Damages  —  Accounting.  Ontario 
Bank  v.  Capital  Power  Co.,  7  O.  W.  R.  180. 

Adniission  of  part  of  elaiat — Set-eti 
as  to  balance  —  Form  of  judgment  —  Sta^ 
of  especution  —  Costs.] — In  an  action  to 
recover  an  amount  claimed  for  work  and  la- 
bour, where  the  defendant  admitted  the  great- 
er portion  of  the  amount  claimed,  but  pleaded 
a  set-off  for  passage  money  paid  and  other 
expenditures  made  on  behalf  of  the  plaintiff, 
the  plaintiff  moved  at  Chambers  to  set  aside 
the  plea  of  set-off  as  false,  fraudulent,  and 
vexatious,  and  the  Judge,  treating  the  set-off 
as  a  counterclaim,  ordered  final  judgment  un- 
der O.  31,  r.  6,  for  the  plaintiff  for  the 
amount  claimed,  and  'stayed  execution  on 
payment  into  Court  within  a  fixed  time  of 
the  amount  of  the  claim  less  the  amount  of 
the  set-off: — Held,  that  this  was  error;  that 
the  proper  form  of  order  would  have  been 
for  judgment  for  the  plaintiff  for  the  amount 
of  his  claim,  ]ps5(  the  amount  of  the  set-off, 
with  a  provision  for  stay  of  execution  on  pay- 
ment of  the  amount  into  Court ;  and  that  this 
order  should  be  made,  and  that  the  defend- 
ant should  be  permitted  to  prosecute  the 
claim  to  the  set-off  on  payment  into  Court  of 
the   amount   admitted   to  be   due. — ^As   both 
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partiefl  were  wrong  in  their  contentions,  both 
at  Chambers  and  on  appeal,  there  should  be 
■o  oosU.  Fisher  v.  Grand  River  Lumber  Co,, 
38  N.  8.  R.  180. 


—  Payment  into  Court  of 
part  *^imiuU  eatiafaotum  "  —  Payment  out — 
£«let  4lif  626,] — In  an  action  for  a  balance 
alleged  to  be  due  in  respect  of  a  contract, 
the  defendants  paid  money  into  Court  with 
their  statement  of  defence  under  Con.  Rule 
419,  alleging  it  in  their  pleading  to  be  '*  bal- 
SBce  due  in  respect  of  all  the  said  matters," 
tad  that  they  brought  it  "  into  Court  in  full 
sttisfsction  of  the  plaintifEis'  claim  herein:" 
— ffeM,  that  the  plaintiffs  were  not  entitied, 
on  motion  under  Con.  Rule  616,  to  judgment 
with  leave  to  proceed  for  the  balance  of  their 
daim,  and  for  payment  out  of  the  money  paid 
in,  for  by  so  moving  they  accepted  the  state- 
Beat  of  defence,  and  were  not  entitied  to  the 
benefit  of  it  severed  from  the  accompanying 
•tatement  that  the  amount  admitted  was  the 
entire  sum  due. — Held,  further,  that  what- 
ever discretion  the  Court  may  have  under  the 
vords  "subject  to  further  order*'  in  Con. 
Role  419,  it  should  not  be  exercised  to  enable 
the  plaintiffs  to  take  as  payment  on  account 
■oneys  which  the  defendants  had  offered  only 
"in  foil  satisfaction."  Barrie  v.  Toronto 
4  Niayara  Power  Co.,  11  O.  L.  R.  48.  6 
O.  W.  R.  741,  935. 


Adadssioiin  —  Pleading-^Rule%  259,  261, 
$16.] — Rule  616  is  not  intended  to  apply  to 
the  case  of  alle;;ed  insufficiency  in  law  of  the 
itatements  of  facts  pleaded  in  the  defence. 
A  motion  for  judgment  should  not  under  such 
circumstances  be  made  under  that  Rule,  but 
the  procedure  indicated  in  Rule  259  or  Rule 
an  ahould  be  adopted.  Edward  v.  Cole,  24 
C  L.  T.  360,  8  O.  L.  R.  141,  S.  C.  tub.  nom. 
Bdwarde  T.  Cook,  4  O.  W.  R.  112. 


ia  pi— dl»cs  —  Judgment 

for  amount  admitted  —  Leave  to  proceed  for 
anoimt  not  admitted  —  Charge  on  land  — 
Dedazmtory  judgment  Ross  v.  MoBride 
(N.W.T.).  3  W.  L.  R.  561. 


of  fmmt— Pleading — Costs — 
Rule  615  (if«i».)>— The  words  "admissions 
of  fact  in  the  pleadings  "  in  Rule  615  of  the 
King's  Bench  Act,  R  S.  M.  1902,  c.  40,  are 
not  oonlined  to  such  admissions  made  by  an 
opposite  party,  and  this  Rule  may  be  availed 
if  by  the  party  making  the  admissions  and 
an  order  made  accordingly;  and,  when  the 
defendant  in  his  statement  of  defence  con- 
sents to  the  relief  asked  for  by  the  plaintiff 
and  offers  to  give  the  conveyance  required  by 
him,  such  consent  and  offer,  although  strictiy 
ipesking  not  an  admission  of  fact,  should 
be  treated  as  one  for  the  purposes  of  the 
Role,  as  its  object  in  to  save  further  proceed- 
ings and  further  costs  when  the  need  of  try- 
ing insues  is  removed  by  admissions.  The 
statement  of  defence,  besides  the  consent  and 
offer  referred  to,  denied  the  allegations  of  the 
statement  of  daim: — Held,  that,  as  the  de- 
fendant, by  making  an  application  under 
Bale  615,  had  put  it  out  of  the  power  of  the 
plaintiffs  to  prove  their  allegations  and  out 
of  the  power  of  the  Court  to  dedde,  on  the 
■crits,  who  alioiild  pay  the  costs  of  the  ac- 
tMi,  the  cane  should  be  treated,  for  the  pur- 
pose of  awarding  costs,  as  if  the  defendant 
had  admitted  the  truth  of  the  plaintiffs' 
as  well  as  submitted  to  the  relief 


asked  for,  and  that  the  defendant  should  pay 
the  main  costs  of  the  action,  induding  the 
costs  of  the  motion.  Houahton  v.  Mathers, 
24  C.  L.  T.  246,  14  Man.  iL  R.  733. 

AdmissioB  of  part  of  elaina — Division 
of  daim  —  Interest  —  Rule  228.  Lisle  r. 
De  Lion  (Y.T.),  1  W.  L.  R.  274. 

Alborta  Rule  386 — Action  to  set  aside 
bill  of  sale  —  Finding  on  trial  of  interplead' 
er  issue  —  ^  Adoption  on  motion  for  judg- 
ment.]— ^Motion  for  summary  judgment  dis- 
missed, as  no  direct  admission  in  transcript 
of  evidence  in  another  action  that  bill  of  sale 
in  question  was  fraudulent.  Farley  v.  DuvaU 
(1909),  12  W.  L.  R  378. 

Alborta  Bvlo  326  —  Scope  of-^udg- 
ment  before  appearance  —  Grounds  for  — 
Practice.]  —  By  leave  granted  under  above 
Rule  plaintiffs  moved  for  summary  judgment, 
the  notice  being  served  with  the  writ  of  sum- 
mons and  statement  of  daim  and  being  re- 
turnable within  two  or  three  days  after  ser- 
vice. The  defendant's  effects  were  being 
advertised  for  sale  under  a  valid  chattel  mort- 
gage, but  there  was  a  defect  in  the  renewal 
statement: — Held,  that  above  Rule  does  not 
apply  to  a  case  of  this  kind,  and  motion  dis- 
missed. Tuckett  Y.  Wickett  (1909),  12  W. 
L.  R.  210. 

Conditional  leave  to  defend  —  CHaim 
on  contract  —  Mining  coal — lien — CJounter- 
daim  —  Writ  of  attachment  —  Setting  aside 
— ^Absence  of  fraud.  Fey  v.  Seimer  (Y.T.), 
2  W.  L.  R.  566. 

County  Court  —  Aflhiavit.] — ^The  mater- 
ials used  in  support  of  a  motion  for  speedy 
judgment  in  a  County  Court  action  in  which 
the  plaintiff  sued  on  an  account  stated  were 
an  affidavit  of  the  plaintiff  verifying  his  cause 
of  action,  and  an  affidavit  of  the  plaintiffs 
solicitor  verifying  the  defendant's  signature 
to  the  account,  and  stating  that  he  believed 
the  plaintiff  had  a  good  cause  of  action  and 
that  the  defendant  had  no  defence: — Held, 
that  the  materials  were  sufficient  to  support 
a  judgment  for  the  plaintiff. — Quare,  whether 
an  affidavit  of  the  plaintiff,  verifying  his 
cause  of  action,  and  an  affidavit  of  his  solid- 
tor  stating  that  the  defendant  had  no  defence, 
would  be  suffident  under  s.  94  of  the  County 
Courts  Act  to  support  a  speedy  judgment. 
Bremner  v.  Niohol,  24  C.  L.  T.  413,  11  B.  C. 
R35. 

County  Court,  B.  C. — Defences — Leave 
to  defend  —  Affidavit  —  Cross-ewamination.] 
— On  a  motion  for  speedy  judgment  in  a 
County  Court  action,  it  is  open  to  the  defend- 
ant to  set  up  other  defences  than  those  dis- 
closed in  his  dispute  note.  2.  On  the  facts, 
the  defendant  was  entitied  to  unconditional 
leave  to  defend.  3.  Per  Irving,  J.: — ^The 
defendant  should  have  been  allowed  to  cross- 
examine  the  plaintiff  on  his  affidavit  Mo- 
Guire  v.  MUler,  9  B.  C.  R.  1. 

Defeneo  —  Company — Indebtedness  em- 
eeeding  statutory  limit  —  Directors*  UabiU- 
ty.] — ^In  an  action  against  a  comnany  incor- 
porated under  R  S.  O.  1897  c.  199,  for  goods 
sold  and  delivered,  the  amount  daimed  being 
admitted,  in  which  the  defendants  set  up  that 
their  indebtedness  when  the  goods  were  pur- 
chased largely  exceeded  the  Umits  prescribed 
by  ss.  11  and  40  of  that  Act,  and  that  the 
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directors  were  personally  liable,  and  not  the 
company,  a  motion  for  summary  judgment 
was  dismissed.  Jacoh$  v.  BooWi  Distillery 
Co.,  85  L.  T.  B.  262,  followed.  Canadian 
General  Electric  Co,  v.  Taifona  Water  and 
Light  Co.,  24  C.  L.  T.  61,  6  O.  L.  R.  641, 
2  O.  W.  B.  1055. 

Defeae« — Conditional  leave  to  defend — 
— Terms — ^Payment  into  Court — Costs.  Men- 
dell  V.  Oihson,  2  O.  W.  R.  857,  3  O.  W.  R. 
551,  4  O.  W.  R.  336,  5  O.  W.  R.  233. 

Defence  —  Counterclaim — Payment  into 
Court.] — The  plaintiff  employed  the  defend- 
ant to  sell  a  property  at  Sydney,  of  which 
tiie  plaintiff  had  an  option.  The  defendant 
was  not  a  regular  real  estate  broker,  and 
the  parties  did  not  settle  upon  any  rate  of 
payment  for  the  service.  The  defendant 
effected  a  sale  for  $13,200,  at  a  profit  of 
$2,200  for  the  plaintiff.  The  defendant  be- 
came possessed  of  the  $2,200  profit  after  hav- 
ing effected  the  sale,  and  wired  the  plaintiff 
tiiat  he  had  effected  a  sale  and  held  this 
amount.  The  defendant  to  effect  the  sale, 
had  personally  undertaken  that  certain  neces- 
sary steps  to  vest  title  in  the  purchaser  would 
be  duly  taken.  The  plaintiff  moved  for  judg- 
ment under  Order  XIV.  for  $2^000.  He  gave 
credit  to  the  defendant  for  $200,  which  the 
plaintiff  alleged  to  be  sufficient  commission 
on  the  sale,  questioned  the  defendant's  sol- 
vency by  affidavit,  and  sought  immediate 
judgment  for  the  amount  in  the  defendant's 
hands,  less  the  $200.  The  sum  in  the  defend- 
ant's hands  was  all  he  was  to  receive  from 
tiie  purchaser,  but  there  was,  at  the  time  of 
the  hearing  of  the  motion  for  judgment,  a 
matter  of  the  transfer  of  a  mortgage  from  the 
original  mortgagee  of  the  property  to  another, 
still  incomplete.  The  Judge  ordered  the  sum 
of  $2,000  to  be  paid  into  Court  to  abide  the 
event  of  the  action.  Costs  to  be  costs  in  the 
cause.  Le  Oresley  v.  Le  Moine,  21  C.  L.  T. 
89. 

Defenee  —  Municipal  debentures — By-law 
— Payment  of  principal  -*-  Statute.  Stand- 
ard Life  Assce.  Co.  v.  Tweed,  2  O.  W.  R. 
731,  747.  922,  983. 

Dismissal  of  action  —  Admiseions.] — 
The  Court  or  a  Judge  has  power,  in  a  proper 
case,  to  dismiss  the  action  on  an  application 
under  Rule  616.  In  an  action  to  recover  a 
debt  alleged  to  have  been  due  by  the  defend- 
ant to  the  plaintiff's  deceased  father,  the 
claim  for  which  was  assigned  to  the  plaintiff 
by  her  mother,  as  administratrix  of  the  fath- 
er's estate,  the  plaintiff,  on  being  examined 
for  discovery,  admitted  that  she  had  no  per- 
sonal knowledge  on  which  she  could  succeed, 
but  was  relying  upon  an  entry  made  in  a 
boob  of  her  father,  that  he  had  lent  the  de- 
fendant money  on  a  certain  day : — Held^  that 
she  could  not  be  obliged  to  tell  what  evidence 
she  was  going  to  use  nor  what  witnesses  she 
meant  to  call ;  she  could  have  been  asked  if 
she  had  disclosed  her  whole  case;  but,  not 
having  been  asked  that,  it  was  open  for  her 
to  say  that  she  had  evidence  of  facts  outside 
of  those  within  her  own  knowledge  which 
might  tend  to  establish  her  case ;  and  the  ac- 
tion should  not  be  dismissed.  Coyle  v.  Coyle, 
20  C.  L.  T.  76,  19  P.  R.  97. 

Ez  parte  proeeedinK  —  Proof  of  plain- 
tiffs' case.  Moose  Mountain  Lumber  d 
Hardware  Co.  v.  Anderson  (N.W.P.),  6  W. 
L.  R.  354. 


Foreign.] — Motion  under  Out.  Rale  608 
for  summary  judgment  on  a  judgment  ob- 
tained in  Manitoba.  The  only  evidence  of- 
fered was  an  affidavit  by  an  Ontario  solicitor 
who  could  only  speak  on  information  and  be- 
lief derived  from  letters  and  telegrams  re- 
ceived from  Winnipeg  solicitors: — Held,  that 
the  motion  should  be  disndssed  as  the  evi- 
dence offered  did  not  satisfy  the  rule.  Chreat 
West  Ufe  Assce.  Co.  v.  Shields  (1910),  15 
O.  W.  B.  166. 

ForeiffA.]  —  Plaintiff  moved  under  Out. 
Bule  603  for  summary  judgment  on  a  judg- 
ment obtained  in  the  Yukon  Territory:  — 
Held,  that  the  defendants  had  produced  suffi- 
cient evidence  to  entitle  them  to  defend  the 
action.  Motion  refused  with  costs  in  the 
cause.  Johnston  v.  OocidentcU  Syndicate 
(1910),  15  O.  W.  B.  127. 


Implied  ooToiiant  for  payment — In- 
strument of  charge  —  Defence  —  Uncondi- 
tional leave  to  defend  —  Terms.  Farmers* 
Loan  d  S.  Co.  v.  Munss,  2  O.  W.  B.  508, 
823. 

IfOaTe  to  defeiLd — Allegations  of  fraud 
— Costs,  refusal  of.] — When  a  defendant  in- 
tends to  rely  on  a  defence  of  fraud,  he  should 
set  it  up  definitely  in  his  statement  of  de- 
fence, and,  in  meeting  a  motion  for  leave  to 
sign  judgment  under  Bule  593  of  the  King*s 
Bench  Act.  he  should  file  an  affidavit  in  an- 
swer shewing  such  definite  facts  pointing  to 
the  alleged  fraud  as  to  satisfy  the  Judge  that 
it  would  be  reasonable  that  he  should  be  al- 
lowed to  raise  such  defence.  In  this  case  the 
only  evidence  in  support  of  the  allegation  of 
fraud  consisted  of  some  general  statements  of 
defendants  in  their  examinations  on  their 
affidavits  filed  in  answer  to  the  plaintiff's 
motion,  and  it  was  held  that  an  order  allow- 
ing the  plaintiff  to  sign  judgment  was  right. 
WalUnaford  V.  Mutual  Society,  5  App.  Cas. 
685,  foUowed.  Costs  of  appeal  refusd  partly 
on  account  of  the  great  mass  of  material 
heaped  up,  including  diffuse  examinations  on 
affidavits.  Canadian  Motive  Plow  Co.  y. 
Cook,  21  C.  L.  T.  422,  13  Man.  L.  B.  439. 

Manitoba  Rule  616  —  Admissions  in 
pleading  —  Partition  or  sale  —  Judgment  as 
to  part  of  lands.] — In  an  action  for  parti- 
tion or  sale  of  lands,  if  the  defendant  in  his 
statement  of  defence  admits  the  plaintiff's 
claim  in  respect  of  P&rt  of  the  lands,  the 
plaintiff  may,  under  Bule  615  of  the  King's 
B^ich  Act,  have  judgment  for  partition  or 
sale  of  the  lands  in  respect  of  which  the  ad- 
mission is  made,  without  waiting  for  the  re- 
sult of  the  litigation  as  to  the  remaining  land. 
KeUy  v.  Kelly,  18  Man.  L.  B.  362,  9  W.  L. 
B.  509. 

Money  denutnd — Action  hy  assignee  of 
claim  —  Defence  —  Set-off  or  counterclaim 
against  assignor  —  King*s  Bench  Act,  «.  S9 
(/)  —  Independent  cause  of  action  —  Un- 
liquidated damages.] — Upon  a  motion  by  the 
plaintiff  for  summary  judgment  in  an  action 
for  a  balance  due  under  an  agreement  for 
purchase  of  land  assigned  to  the  plaintiff: — 
Held,  in  regard  to  a  defence  asserted  by  the 
defendant,  that  the  latter  could  not  set  off 
against  the  debt  a  claim  against  the  assignor 
for  unliquidated  damages  arising  out  of  tran- 
sactions wholly  unconnected  with  the  par- 
chase  in  question.  Section  39  (/)  of  the 
King's  Bench  Act,  B.  S.  M.  1902  c.  40,  only 
permits,  as  against  an  assignee,  a  set-off  of 
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uuthing  which  would  be  recognised  in  a 
Court  of  Equity  as  a  proper  subject  of  8et-o£E, 
ftiid  a  eonnterdaim  for  unliquidated  damages 
trinDg  oat  of  a  cause  of  action  in  no  way 
eomected  with  the  claim  assigned,  is  not  a 
defcDoe  or  set-ofif  which  would  at  any  time 
have  be^  recognised.  Oovemment  of  New- 
/MMAnui  T.  Newfoundland  Rw.  Co.,  13  App. 
Gaa  190,  distinguished.  McManus  v.  WH- 
ws,  8  W.  L.  K  106,  17  Man.  L.  R.  567. 


—  Defence — Release — Convey- 
uee.  Farmen*  Loan  d  8.  Co.  v.  Earheart, 
2  0.  W.  R.  454. 


—  Immediate  possession — Re- 
eevery  of  land,} — A  writ  of  summons  was  in- 
doned,  onder  Rule  141,  with  claims  for  fore- 
donie  of  a  mortgage,  for  immediate  delivery 
oC  posMssion  of  the  mortgaged  premises,  and 
for  immediate  payment  of  tiie  mortgage 
■ooey: — HM,  that  it  could  not  be  said  to 
be  qwdslly  indorsed  under  Rule  138  so  as  to 
entitle  the  plaintiffs  to  move  under  Rule  608 
for  sommary  judgment  for  recovery  of  land. 
Bfiprme  Comrt  I.  O.  F,  v.  Pegg,  20  C.  L.  T. 
32, 19  P.  R.  80. 

Mmtiem  "hj  plaintiff — Dismissal  of  ao- 
tioa.] — Held,  that,  upon  a  motion  by  the 
gaintiif  for  summary  judgment  under  Rule 
6lfi»  where  all  the  facts  were  before  the 
Court  and  the  conclusion  was  against  the 
plaintiff,  it  was  proper  to  pronounce  judg- 
ment dbmissing  the  action  instead  of  merely 
dtgnisring  the  plaintiff's  motion.  HUl  v.  Hia, 
21  C.  U  T.  560,  2  O.  L.  R.  541. 

MvtUim  for — Action  on  covenant  in  mort- 
SSfe — ^Defence — ^Denial  of  execution  and  con- 
iideration.  Farmers*  Loan  d  8,  Co.  v.  8trat' 
/or<  2  O.  W.  R.  1060,  1142,  3  O.  W.  R.  297. 

MvtUm  for — Affidavit  of  plainiilf — Cross- 
ttemimatum  on — Discretion  to  refuse.] — On 
tlie  return  of  a  summons  for  judgment  under 
Older  XIV.,  an  application  was  made  on  be- 
half of  the  defendant  for  leave  to  cross-ex- 
amise  the  plaintiff  on  his  affidavit  filed  in 
mpport  of  the  summons.  No  affidavit  of 
merits  had  been  filed  on  behalf  of  the  defend- 
aats: — Held,  refusing  the  application,  that  it 
IS  only  in  exceptional  cases  that  a  defendant 
viH  be  permitted  to  cross-examine  the  plaintiff 
on  his  affidavit,  and  then  only  after  the  de- 
fendant has  filed  an  affidavit  of  merits.  Ward 
T.  Dominion  Steamboat  Line  Co.,  22  G.  L.  T. 
42«.  9  a  C.  R.  231. 


for  —  Defence  —  Company — In- 
Mcedness  exceeding  statutory  lindt.  Grose 
T.  Tagona  Water  d  Light  Co.,  3  O.  W.  R.  353. 

Katlom  for  —  Defence — Guaranty — Con- 
dition of  taking  effect — ^Admission  of  liability 
—  Premature  action.  Dominion  Bank  v. 
Crump,  3  O.  W.  R.  5a 

liotioa  for — Defence — Money  demand — 
Assignment  of  daim — Company — Shares  — 
Coimterdaim.  MaeLean  y.  World  Newspaper 
Ca,  3  O.  W.  R.  57. 


—  Delap — Con,  Rule  60S,} — 

The  intention  of  Con.  Rule  603  is  that  a 
■n^oa  for  summary  judgment  shall  be  made 
vittin  a  reasonable  time  after  the  appearance 


of  the  defendant ;  and  a  motion  for  judgment 
in  an  action  in  which  the  writ  was  issued  in 
June,  the  appearance  entered  in  July,  and 
the  motion  not  launched  untU  November — 
the  delay  not  being  explained — was  refused. — 
McLardy  v.  Slateum,  24  Q.  B.  D.  504,  fol- 
lowed. German  American  Bank  v.  Keystone 
8ugar  Co.,  12  O.  L.  R.  555,  8  O.  W.  R.  634. 

Motion  for.] — On  a  motion  for  summary 
judgment  upon  a  promissory  note  counsel  for 
defendants  were  refused  permission  to  cross- 
examine  plaintiff  on  his  affidavit  in  reply  to 
defendant's  affidavit  of  defence,  and  judg- 
ment was  entered: — Held,  that  the  defend- 
ants should  have  had  an  opportunity  of  dis- 
proving, if  they  could,  the  statements  in  the 
last  affidavit  by  cross-examination.  Appeal 
allowed  and  case  sent  back  to  County  CSourt 
Judge  for  his  disposal  after  defendants  have 
had  a  full  defence.  Farmers*  Bank  v.  Big 
Cities  R.  d  A.  Co.,  Ltd.  (1910),  15  O.  W.  R. 
241. 

Motion  for  —  Rule  616— Pleadings— Ad- 
missions in  examination  of  defendant  —  Re- 
covery of  possession  of  land  —  Motion  for 
judgment— ^B'orum.  TrapUn  v.  TrapUn,  3  O. 
W.  R.  793. 

Motfom  for.  after  doliTery  of  pload- 
iMtgu  —  Delay  —  Onus — Defence.  Ontario 
Bank  V.  FarUnger,  7  O.  W.  R.  315. 

Motion  for  on  mortsase — Execution  of 
mortgage  and  debt  admitted — ^Defence  that 
mortgage  was  given  to  stifle  prosecution  for 
embezzlement — ^Motion  dismissed  as  it  is  neces- 
sary in  public  interest  that  this  matter  should 
be  investigated.  Jones  v.  Merioneth,  [1892] 
1  Ch.  183,  184,  foUowed.  WiVAams  v.  Kehr 
(1909),  14  O.  W.  R.  1016,  1  O.  W.  N.  210. 

Motion  for  speedy  judgment — Fi^ng 

of  defence  —  Accounting  for  delay.} — Upon 
a  motion  for  speedy  judgment  launched  after 
the  statement  of  defence  has  been  delivered, 
it  is  not  essential  that  the  delay  in  moving 
should  be  accounted  for. — McLardy  v.  8ta- 
teum  (1890).  24  Que.  B.  D.  504,  60  U  T. 
151,  38  W.  R.  349,  59  L.  J.  Q.  B.  154,  not 
followed.  Victoria  Lumber  Co.  Y.  Magee 
(1905),  6  Terr.  L.  R.  187. 

Motion  for  trial  under  C.  R.  603 — 

— Defendant  fUed  affidavit  of  defence — Plain- 
tiff asked  enlargement  to  cross-ewamine  de- 
fendant on  affidavit  under  C,  R,  ^90 — Local 
Judge  refused  application — Discretion  of  local 
Judge — Appeal  allowed — Plaintiff  allowed  to 
cross-examine.} — ^Plaintiff  brought  action  on 
a  promissory  note  alleged  to  have  been  made 
by  defendant,  in  favour  of  one  Currie,  who 
endorsed  it  to  plaintiff.  Plaintiff  moved  for 
judgment  under  C.  R.  603  before  the  Local 
Judge  at  Barrie,  after  appearance  to  the 
specially  endorsed  writ.  Defendant  denied 
making  of  note  and  alleged  good  defence  on 
the  merits.  Plaintiff  made  application  to 
Local  Judge  to  cross-examine  defendant  upon 
her  affidavit  The  Local  Judge  refused  the 
application  and  dismissed  the  motion  for  judg- 
ment and  plaintiff  appealed  from  that  order 
and  claimed  the  right  to  cross-examine:  — 
Held,  that  there  was  no  discretion  under  C. 
R.  490  in  the  Local  Judge  to  refuse  the  ap- 
plication to  cross-examine.  Appeal  allowed, 
order  set  aside  and  matter  referred  back  to 
enable  plaintiff  to  cross-examine  defendant 
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on  her  affidarit.  Motion  for  judgment  may 
thereafter  be  disposed  of  by  Local  Judge. 
Costs  to  plaintiff.  Paifganni  v.  Lockpas, 
[18801  W.  N.  109:  KingiUy  v.  i>«nii,  13  P. 
R.  300,  and  TawnBeAd  v.  Jftmter,  3  G.  L. 
T.  310,  specially  referred  to.  MorriBon  v. 
Wright  (1910),  15  O.  W.  R.  873. 

Motion  refttaed— Costs — Cross-examina- 
tion— Substitution  as  discovery.  Lawrence 
T.  Smith,  2  O.  W.  R.  521. 

Motion  to  atrike  out  appearmnoe 
and  defence — Affidavit  in  support — Status 
of  deponent — Form  of  affidavit — Verification 
of  cause  of  action.  CodvUle  d  Co,  v.  Smith 
(N.W.T.),  3  W.  L.  R.  197. 

Hora  Sootia  Order  XIV.  —  Action  on 
judgment  of  inferior  Court — Municipal  Courts 
Act  —  Defence  —  Unconditional  leave  to  de- 
fence. Somen  T.  MoZjeod  (N.S.),  6  B.  L.  R. 
371. 

Ontario  Rnle  603 — Action  against  firm 
— Single  UahiUty  of  partner.} — Summary 
judgment  was  granted  against  members  of  a 
firm  of  solicitors  for  mortgage  moneys  col- 
lected by  them  and  credited  to  plaintiff  in 
their  books.  Defendant  E.  urged  that  there 
were  personal  dealings  between  plaintiff  and 
the  defendant  D.,  which  i^ould  be  disposed  of 
at  a  trial.  Beat  v.  Edmiaon,  12  O.  W.  R. 
1153. 

Ontario  Rnle  603 — Action  for  caUs  on 
itock — Defence — Infancy — Ratification  after 
majority — Unconditional  leave  to  defend,] — 
Motion  for  summary  judgment  under  above 
rule  to  recover  calls  on  stock  in  plaintiff 
company.  Defence  was  that  he  was  an  in- 
fant when  he  subscribed.  After  attaining  21 
he  had  received  dividends,  given  a  proxy  and 
offered  to  sell  his  stock : — Held,  that  defend- 
ant has  a  right  to  a  trial  if  he  wants  it 
Traders  Fire  Im,  Co,  v.  Humphries  (1909), 
14  O.  W.  R.  88. 

Ontario  Rnle  603 — Action  for  posses- 
sion  of  land  —  Defence  —  Statute  of  lAmita- 
tions — Foreclosure  proceedings,] — Motion  for 
summary  judgment  under  above  rule  in  action 
to  recover  possession  of  land,  dismissed,  as 
defence  set  up  which,  if  proved,  would  be 
complete.  Smith  v.  Kennedy  (1909),  14  O. 
W.  R.  250 ;  affirmed,  14  O.  W.  R.  934. 

Ontario  Rnle  603 — Action  for  promis- 
sory note  for  stock  subscriptions,] — ^Action 
on  a  note  given  for  25  shares  of  plaintiffs* 
stock.  Defendant  alleged  that  plaintiffs* 
agent  represented  that  as  soon  as  a  dividend 
was  paid  the  stock  would  be  taken  off  his 
hands.  There  appeared  to  be  corroboration 
of  this,  and  defendant's  deiding  was  consistent 
with  his  contention.  Motion  dismissed. 
Farmers  Bank  v.  Hunter,  13  O.  W.  R.  402. 

Ontario  Rnle  603 — Balance  of  price  for 
goods  sold,] — Defendant  did  not  deny  liability 
but  would  not  say  that  the  account  was  cor- 
rect and  claimed  he  had  a  good  counterclaim 
against  plaintiffs  for  malicious  prosecution 
arising  out  of  the  same  matter  and  had  re- 
cently begun  an  action.  Order  granted  under 
Ont  Rule  607  to  ascertain  amount  due  plain- 
tiffs; further  directions  and  costs  reserved 
until  the  action  for  malicious  prosecution  is 
determined.  Gunns  Limited  v.  Cochrane 
(1910),  1  O.  W.  N.  419. 


Ontario  Rnle  603 — BiUs  of  emchange—- 
Bank  suing  after  ehargitig  hiU  to  drawers,]-— 
Plaintiff  had  discounted  a  draft  before  accept- 
ance. The  drawee  finding  the  goods  unsa&- 
factory  refused  payment  Draft  was  charged 
back  to  drawers  and  action  was  for  latto's 
benefit.  Motion  for  summary  judgment  re- 
fused.  Merchants  v.  Butler,  12  O.  W.  R. 
1071. 


Ontario  Rnle  603 — ^Defence  not 
on  first  affidavit  —  Leave  to  use  second  — 
Costs.  MoPhiUips  v.  Stevenson  (1910),  1  0. 
W.  N.  940. 

Ontario  Rnle  603 — ^Defence  to  action 
on  promissory  note.  Dominion  Bank  ▼.  To- 
ronto Mica  Co,  (1910),  1  O.  W.  N.  893. 

Ontario  Rnle  603 — Lease — Ck>mpany  — 
Leave  to  defend  as  to  part  of  claim.  Eokharit 
v.  Henderson  RoUer  Bearing  Co,  (1910),  1 
O.  W.  N.  894. 

Ontario  Rnle  603 — Promissory  note^ 
Action  by  endorsee — Partnership — Aooommo- 
datum — Notice,] — Motion  for  summary  judg- 
ment under  above  rule  granted.  One  ground 
of  defence  was  that  the  note  was  given  to  S., 
plaintiff's  debtor,  as  accommodation  growing 
out  of  partnership  dealing,  all  of  which  was 
known  to  plidntiff's  solicitor.  Plaintiff  swore 
she  knew  nothing  of  this  partnership  and 
solicitor  had  not  been  examined  as  a  witness 
on  the  pending  motion.  Bain  v.  Brown,  13 
O.  W.  R.  759. 

Ontario  Rnle  603 — ^Promissory  note- 
Given  in  settlement  of  account — ^Reliance  of 
defendant  on  plaintiff's  assurance  that  amount 
represented  true  state  of  accounts — Defence 
— Alleged  representations  untrue — No  amount 
due  plaintiff — Master  in  Chambers  held  note 
no  estoppel  between  parties — Order  for  ac- 
count made  under  Con.  Rule  607 — P.  D.  and 
costs  reserved.  Northern  Crown  Bank  ▼. 
Yearsley,  15  O.  W.  R.  792,  1  O.  W.  N.  655, 
and  Farmers*  Bank  v.  Big  Cities,  15  O.  W. 
R.  241.  1  O.  W.  N.  397.  followed.  WaUaes 
V.  Stevenson  (1910),  17  O.  W.  R.  207 ;  2  O. 
W.  N.  166. 

Ontario  Rnle  603 — Promissory  notes— 
Defence — Evidence  —  Unconditional  leave  to 
defend,] — Where  the  notes  sued  upon  were 
connected  intimately  with  200,000  shares  of 
Cobalt  Development  Ck>.,  Ltd.,  it  was  held, 
that  the  speedy  relief  granted  by  Gon.  Rule 
603  is  intended  for  plain  and  simple  coseH, 
not  for  transactions  which  are  of  complicated 
and  difficult  character.  This  case  was  not 
one  for  unconditional  judgment  The  parties 
should  plead  and  go  to  trial  in  the  ordinary 
way.  Costs  in  the  cause.  Northern  Crown 
Bank  v.  Yearsley  (1910),  15  O.  W.  R.  792. 

See  NUes  v.  Crysler  (1910),  1  O.  W.  N. 
895,940. 

Ontario  Rnle  603 — Special  indorsement 
of  writ  of  summons  —  Defence.  Stokes  T. 
Reynolds  (1910),  1  O.  W.  N.  1051,  1099. 

Ontario  Rnle  615 Admissions  mi 

pleading  —  Partition  —  Judgment  as  to  part 
of  lands  in  question,] — ^Action  for  partition 
or  sale  of  certain  lands  held  by  parties  as 
tenants  in  common.  Defendant  admitted 
this,  but  claimed  to  own  one  lot  absolutijy. 
Judgment  given  under  Manitoba  Ri^e  615 
for  partition  or  sale  of  all  except  said  one  loc 
KeUy  y,  Kelly,  9  W.  L.  R.  509. 
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Order  XIV.  (Nova  Scotia) — ^Defence  filed  Promlflaory  note — Frand — ^Notice — Costs 

after  sammons  iasaed — Practice.     Sdhrecktr      of  motion — MeroKanU  Bank  v.  Irvine.  2  O. 
T.  Sonmien^  5  B.  L.  R.  509.  W.  R.  47. 


Piijaieat  into  Gourt  —  Payment  out 
without  prejodice.  Dwninum  Paving  d  Con- 
trsclM^  Co.  V.  Magann,  1  O.  W.  R.  220. 


_  616^  breach  of  promise  of 

iage  —  Admission  of  no  breach  before 
oeHon,] — ^Defendant  moved  under  Rale  616 
for  snmmary  jadgment  dismissing  an  action 
for  breach  of  promiae  of  marriage,  on  the 
gnignds:  (1)  that  the  statement  of  claim  did 
not  allege  that  there  was  a  breach  of  the 
aD^  contract  b^ore  action,  and  (2)  that 
Waiatiff  in  her  examination  for  discovery  ad- 
■itted  that  there  was  no  breach  before  this 
action.  Motion  refused,  as  it  was  a  matter 
to  be  left  to  a  jury  to  say  if  there  was  or  was 
Bot  soch  a  breach.  Bamum  v.  Henry,  5  O. 
W.  R.  56»  9  O.  L.  R.  319. 


of  Ref  aree — Rescinding  order — 
Appeal  —  Setting  aside  judgment  —  C!osts. 
Fiflfcor  Y.  Robinson  (Man.),  1  W.  L.  R.  181. 


Powvrs  of  Referee  in  Chamlien 
(Mam.)  —  Rescinding  order  —  Appeal — Dis- 
mistal  of  aeOon.} — 1.  The  Referee  in  Cham- 
berg  has  no  power  to  rescind  his  own  order 
aot  made  ev  parte.  Re  8t.  Naeaire  Co.,  12 
Cb.  D.  80,  and  Preston  v.  Allsup,  ri895]  1 
Ch.  141,  followed. — 2.  An  appeal  will  not  lie 
from  the  refusal  of  the  Referee  to  rescind 
nch  an  order.--3.  The  Referee  has  no  juris- 
diction under  Rule  449  of  the  K.  B.  Act  or 
otherwise,  even  with  the  consent  of  the  par- 
ties, to  make  an  order  for  the  entry  of  judg- 
OMiit  for  the  defendant,  after  the  action  has 
been  entered  for  triaL  Such  a  judgment  can 
then  only  be  gronounced  by  a  Judge  sitting 
m  Court. — 4.  The  Referee  would  have  power, 
■Bder  Bole  422  (d)  of  the  Act,  to  dismiss 
aa  action  by  the  consent  of  the  parties. — 5. 
When  the  judgment  entered  in  an  action  is 
aaaathoriaed  and  unsupported  by  any  order 
«r  pronouncement  of  the  Court,  an  appeal 
will  lie  from  the  refusal  of  the  Referee  to  set 
it  aside  on  motion  before  him,  although  such 
notion  also  included  an  application  to  him 
to  rescind  his  own  order  previously  made 
■ot  C9  parte  in  the  same  action.  Walker  v. 
BMuon,  15  Man.  L.  R.  445,  1  W.  L.  R. 
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note  —  Contemporaneous 
t.     Lander  v.  BUght,  2  O.  W.  R. 


note  —  Defence — Uncondi- 
leave  to  defend.} — In  an  action  upon 
a  promissory  note  the  defendant  set  up,  in 
•asver  to  a  motion  for  summary  judgment 
udcr  Role  60S,  that  the  consideration  for 
the  note  consisted  in  whole  or  in  part  of 
^  purchase  money  of  a  patent  right,  and 
^t  tile  note  had  not  the  words  *'  given  for 
a  patent  right"  written  or  printed  across 
<he  face,  and  was,  therefore,  void  under  the 
IKDi  of  Blicfaange  Act.  s.  30,  8.-a.  4,  in  the 
tedi  of  the  plaintiiF.  who  was  alleged  to 
han  notice  of  such  consideration.  The 
pUatif  denied  that  the  note  was  given  for 
•■ch  consideration: — Beid,  that  the  defend- 
*at  was  entitled  to  unconditional  leave  to 
*«eBd.  Davey  v.  Sadler,  21  C.  L.  T.  343, 
1  0.  Ll  a  626. 


Promissory  note  —  Holder  for  value — 
Fraud — Onus,] — Where  the  maker  and  one 
of  the  indorsers  of  the  promissory  note  sued 
on,  in  answer  to  a  motion  by  the  plaintiff 
for  summary  judgment  under  Rule  608, 
swore  that  they  were  induced  to  become  par- 
ties to  the  note  by  certain  fraudulent  misre- 
presentations made  by  their  co-defendants, 
whereof  they  had  reason  to  believe  the  plain- 
tiff had  notice: — Held,  having  regard  to  s. 
30,  S.-8.  2,  of  the  Bills  of  Exchange  Act,  that 
they  were  entitled  to  unconditional  leave  to 
defend,  notwithstanding  the  plaintiff's  affi- 
davit that  he  was  a  holder  for  value.  Fuller 
V.  Aleofander,  47  L.  T.  N.  S.  443.  followed. 
Farmer  v.  ElUs,  21  C.  L  T..  596.  2  O.  L.  R. 
544. 

Promissory  note  —  Mortgage — Mining 
claim  —  Representation  work  —  Conditional 
leave  to  defend — ^Terms— Costs.  Alaska  Mer- 
cantile Co.  V.  Ballentine  (Y-T.),  1  W.  L.  R. 
504,  2  W.  L.  R.  115. 

Promissory  note  —  Renewal — ^Banking 
— Notice  —  Leave  to  defend.  Bank  of  Nets 
Brunswick  v.  Montrose  Paper  Co.,  4  O.  W. 
R.   404. 

ReeOTory  of  land  —  Money  claim  — 
Counterclaim — Trial.] — ^The  defendant  having 
entered  into  possession  of  land  which  he  had 
contracted  to  purchase  from  the  plaintiffs, 
and  having,  as  alleged,  made  default  in  pay- 
ment of  instalments  of  the  purchase  money, 
the  plaintiffs  brought  an  action  against  him 
to  recover  possession  of  the  land  and  also  for 
a  money  demand.  The  writ  of  summons  be- 
ing specially  indorsed,  and  the  plaintiflh 
having  moved  for  summary  judgment  under 
Rule  003,  the  defendant  set  up  that  he  had 
been  induced  to  enter  into  the  contract  by 
fraud  and  misrepresentation,  for  which  he 
intended  to  counterclaim,  and  that  nothing 
was  due  to  the  plaintiffs  in  respect  of  their 
money  demand.  The  Master  ordered  judg- 
ment for  the  recovery  of  the  land,  but  stayed 
the  operation  of  it  until  after  judgment  upon 
the  plaintiffs'  other  claim  and  the  defendant's 
counterclaim,  which  he  allowed  to  go  to 
trial: — Held,  reversing  this  order,  that  many 
serious  questions  might  arise  at  the  trial  as 
to  the  recovery  of  the  land  and  the  terms 
upon  which  it  might  be  recovered,  and  the 
trial  Judge  ought  not  to  be  hampered  with 
a  final  judgment  for  the  recovery  of  the 
land  in  adjudicating  upon  the  questions  likely 
to  arise  upon  the  trial  of  the  action.  Spears 
V.  Fleming,  20  C.  L.  T.  122,  19  P.  R.  127. 

ReooTory  of  possession  of  land — ^Ac- 
tion by  assignee  of  mortgagee — ^Unconditional 
leave  to  defend.  Hall  v.  Barclay,  6  O.  W.  R. 
976. 

Rule  103  —  Affidavit  verifying  cause  of 
action — Action  on  foreign  judgment  recovered 
against  firm — Defence  —  Partnership — 'Mem- 
bers of  firm — ^Dissolution — Carrying  on  busi- 
ness —  Jurisdiction.  Mills  v.  Magrath 
(Alta.),  7  W.  L.  R.  74. 

Rnle  103  (N.  W.  T.)— Action  for  instal- 
ment of  purchase  money — Defence — Want  of 
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title — Equitahle  relief  —  Interest — Leave  to 
defend.]  —  Where,  on  motion  for  summaiy 
judgment,  in  answer  to  the  claim  of  a  plain- 
tiflf  for  payment  of  an  instalment  alleged  to 
be  dne  on  an  agreement  for  sale  of  lands, 
the  defendant  shews  that  the  plaintiff  is  not 
owner  of  the  property,  and  it  is  not  shewn 
that  the  plaintiff  has  the  right  to  acquire 
the  title  at  the  time  he  may  be  called  upon 
to  convey  the  land,  a  motion  for  summary 
judgment  under  Rule  103  will  not  be  granted. 
Oravei  v.  Maton,  8  W.  L.  R.  265.  1  Alta. 
L.  R.  260. 

Rule  103  (H.  "W.  T.) — Action  for  pur- 
chase money  of  land— Covenant  to  pay — De- 
fence— ^Title  of  plaintiff — Acceptance  by  de- 
fendants— ^Terms  of  contract.  Mansell  v. 
Moore,  7  W.  L.  R.  808. 

RvU  103  (N.  "W.  T.y-Affidavit--<}en^ 
eral  verification  of  cau^e  of  action — Defence 
— Prohahility — Leave  to  defend,] — On  an  ap- 
plication for  speedy  judgment  under  Rule 
108  of  the  Judicature  Ordinance,  it  is  suffi- 
cient to  verify  the  cause  of  action  generally. 
— 2.  On  an  application  for  speedy  judgment 
(following  Ward  v.  Plumhley,  6  Times  R. 
196),  if  the  defendant  shews  a  fair  proba- 
bili^  of  a  good  defence  he  should  be  allowed 
to  plead.  AUotoay  y.  Pamranke,  8  W.  L.  R. 
134,   1   Sask.   L.   R.   127. 

Rid«  103  (If.  W.  T.) — Affidavit  verify- 
ing cauee  of  action — Action  on  foreign  judg- 
ment recovered  agaimt  firm — Defence — Part- 
nership —  Memhere  of  firm  —  Diesolution — 
Carrytng  on  hueine9»^--Jurisdiction — Waiver 
— International  law.] — ^The  plaintiffs  had  re- 
covered a  judgment  in  Ontario  against  W.  J. 
McGrath  &  Co. — ^a  firm  name  for  one  W.  J. 
McGrath.  They  brought  an  action  in  Alberta 
on  this  judgment,  naming  W.  J.  McGrath  ft 
Co.  as  the  defendants.  The  writ  was  served 
on  W.  J.  Magrath,  a  resident  of  Alberta. 
W.  J.  Magrath  entered  an  appearance.  On 
notice  to  strike  out  appearance,  and  enter 
summary  judgment,  under  J.  A.  Rule  103 : — 
Held,  that  an  affidavit  stating  that  "  the  de- 
fendant is  justly  and  truly  indebted  to  the 
plaintiffs  in  the  sum  of  $— - —  upon  a  certain 
judgment  recovered  by  the  plaintiffs  against 
the  defendants  in  the  High  Court  of  Justice 
for  Ontario  on  the  8th  day  of  October,  1904," 
although  not  stating  that  this  was  the  judg- 
ment sued  upon,  or  in  any  way  referring  to 
the  statement  of  claim,  was  a  sufficient  veri- 
fication of  the  cause  of  action. — Murphy  v. 
Nolan,  18  L.  R.  Jr.  468,  distinguished.— 
Semhle,  that  form  23  A.,  pt.  22,  appendix 
B.,  vol.  II.,  Snow's  Annual  Practice,  1907, 
is  not  a  form  prescribed  by  English  Rules  of 
Court;  and,  even  if  it  is,  need  not  be  fol- 
lowed; it  is  sufficient  if  the  affidavit  de- 
scribes the  cause  of  action  with  sufficient 
particularity  to  enable  the  Court  to  deter- 
mine that  it  is  the  cause  of  action  sued  upon. 
— Held,  that  under  Rule  37  (2),  a  person 
having  carried  on  business  in  the  name  of 
a  firm,  elsewhere  than  in  Alberta,  may  be 
sued  here  in  such  firm  name,  and  it  is  no 
answer  that  the  defendant  has  long  since 
ceased  to  use  such  firm  name,  and  has  never 
carried  on  business  within  this  jurisdiction 
under  such  firm  name. — ^Discussion  as  to 
allegations  necessary  in  the  defendant's  affi- 


davit, and  right  to  reatl  supplemental  aflida- 
vit  on  hearing  of  motion. — EUstory  of  the 
Rules  relating  to  actions  by  and  against 
parties,  or  an  individual,  in  a  firm  name. — 
Questions  of  international  law  arising  under 
these  Rules  discussed ;  and  WeHem  National 
Bank  v.  Perez,  [1891]  1  Q.  B.  304,  and 
Russell  V.  Camhefort,  23  Que.  B.  D.  526. 
distinguished. — An  objection  going  to  the  jur- 
isdiction of  the  Court  or  Judge  is  not  waived 
by  appearance,  or  by  the  defendant's  filing 
affidavits  and  appearing  to  oppose  a  motion 
for  summary  judgment.  MiUs  v.  McQrath, 
7  W.  L.  R.  74.  1  Alta.  L.  R.  32. 

RnU  103  (N.  Vr,  T.)— Defence — Denial 
— Unconditional  leave  to  defend — Pleading. 
PHnce  V.  Richards,  7  W.  L.  R.  836. 

RnU  103  (N.  W.  T.) — DeUny  in  apply- 
ing,] — ^Upon  a  motion  for  speedy  judinnent 
launched  after  the  statement  of  defence  has 
been  delivered,  it  is  not  essential  that  the 
delay  in  moving  should  be  accounted  for. — 
McLardy  v.  Stateum,  24  Q.  B.  D.  504,  60 
L.  T.  151,  38  W.  R.  319,  69  L.  J.  Q.  B.  154, 
not  followed.  Victoria  Lumber  Co.  v.  Magee, 
6  Terr  L.  R.  187,  2  W.  L.  R.  1. 

RvU  103  (N.  W.  T.) — Objections  to  mo- 
tion— Material  omission  in  copy  of  affidavit 
served — Non-compliance  with  Rules  of  Court 
—  Re-service  and  amendment  allowed  on 
terms — ^Action  for  same  cause  pending  in 
District  Court — Bar  to  prosecution  of  action 
in  Supreme  Court  —  Dismissal  of  motion. 
Craftsmen  Limited  t.  Hunter  (Sask.),  8  W. 
L.  R.  435. 

RnU  326  (If.  "W.  T.) — Special  circum- 
stances.] —  A  motion  for  judgment  under 
Rule  3^  will  be  entertained  only  where  spe- 
cial circumstances  exist  which  necessitate  a 
hearing  out  of  the  ordinary  course.  White 
V.  Edgar,  7  W.  L.  R.  634,  1  Alta.  L.  R.  102. 

a 

Rule  603 — Action  against  executor  for 
interest  on  legacy — Defence  in  law.  Down 
V.  Kennedy,  10  O.  W.  R.  627. 

Rule  603 — Action  on  foreign  judgment — 
Defence — Defective  service  of  process — ^Leave 
to  defend — Terms.  Molsons  Bank  v.  HaU,  4 
O.  W.  R.  452,  5  O.  W.  R.  625. 

Rule  603 — ^Action  on  promissory  note — 
Defence — Note  given  on  conditional  under- 
taking.   Haines  v.  Yearsley,  8  O.  W.  R.  856. 

Rule  603 — Action  on  promissory  note — 
Nominal  plaintiff — Defence — ^Renewal — ^Pay- 
ment— Indemnity — ^Action  in  foreign  Court — 
Stay  of  proceedings  —  Addition  of  parties. 
Todd  V.  Lahrosse,  10  O.  W.  R.  772. 

Riile  603 — Compromise  of  claim — ^Repu- 
diation —  Authority  of  solicitor  —  Uncondi- 
tional leave  to  defend.  Hill  v.  Edey,  5  O.  W. 
R.  689.  719, 

Rule  603 — *'  Debt  or  liquidated  demand  ** 
— Contract — Ascertainment.] — The  defendant, 
having  entered  into  an  agreement  to  manu- 
facture for  and  deliver  timber  to  the  plain- 
tiff, received  from  him  certain  advances  in 
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mooey,  exceeding  the  value  of  the  timber 
•ctoilly  delivered,  and  failed  to  complete  his 
eoDtrtct.  No  adjnstment  of  accounts  took 
place,  nor  was  the  amount  to  be  paid  for  the 
ddivered  timber  ascertained.  In  an  action 
to  recover  the  balance  of  the  advances  over- 
paid:—Held,  that  the  claim  was  not  a  debi 
or  liquidated  4«mand  within  the  meaning  of 
Cod.  Role  138,  and  an  order  of  a  local  Judge 
tJnag  leave  to  sign  judgment  under  Con. 
Role  608  was  set  aside.  Mclntjpre  v.  Jfunn, 
23  C  L.  T.  297,  6  O.  L.  R,  290,  2  O.  W.  R. 
QM,  3  0.  W.  R.  41. 
I 

&«le  603  —  Defence  —  Oounterclaim — 
LetTe  to  proceed — ^Terms — ^Damages — E)xecu- 
tioo — Costs.  Powell  V.  American  Henderson 
Roller  Bearing  Co.,  9  O.  W.  R.  377. 

Bal*  603 — ^Defence — ^Failure  to  shew — 
Refusal  of  leave  to  file  second  aflSdavit — Oon- 
fitiooal  leave  to  defend — Payment  into  Court. 
Crown  Bank  v.  BuU,  8  O.  W.  R.  8.  77. 

Sale  603  —  Delay  in  moving — Motion 
Bide  before  expiry  of  time  for  delivering 
itttemcnt  of  claim — ^Defence  to  action — In- 
TiJidity  of  orders  of  Railway  Committee  of 
Privy  Coancil  —  Adverse  determination  in 
prerioDs  action — ^Res  judicata — Ultimate  ap- 
peal to  Privy  Council.  Grand  Trunk  Rio, 
Co,  V.  Toronto,  9  O.  W.  R,  29.  671 

Bsle  603 — ^Leaae — Company —  Directors 
-^istoppeL  Eekardt  v.  Henderson  Roller 
Beoring  Co,  (1910).  1  O.  W.  N.  859. 

Male  603  —  Leave  to  defend — Costs  of 
notion — Defective  special  indorsement — Pro- 
noaory  note  payable  on  demand — Days  of 
grace.  Bank  of  British  North  America  v. 
.VfinMii,  9  O.  W.  R.  433. 

,  Bale  603— liabiUty  of  defendants— Find- 
iag  of  fact  on  correspondence.  aflSdavits  and 
depositions.  Olohe  Printing  Co,  v.  Suther- 
load,  1  O.  W.  R.  589. 

Mmla  603  —  Mortgage — Possession — ^De- 
fcsee  —  Fraud  —  Leave  to  defend.  EncUd 
Aeenae  Trust  Co.  v.  Hohs,  10  O.  W.  R.  474. 


_  _.  603 — Promissory  note — ^Action  on 
—Defence — Indorsement  by  defendants  be- 
foie  payees  of  note — Authority  of  previous 
decisions.  WiUiams  v.  Camming,  10  O.  W. 
R.561. 

Sale  603  —  Promissoiy  note — Defence — 
Abaenee  of  consideration  —  Unconditional 
leave  to  defend.  Boehmer  v.  Boehmer,  6  O. 
W.  R.34a 

Kvia  603  —  Promissory  note — ^Defence — 
CoDateral  secarity — Sureties— Ekztent  of  lia- 
Uaty.  NUhet  v.  HUl,  5  O.  W.  R.  155.  293, 
337,402: 

Mmla  603 — ^Promissory  notes — Purchase 
of  patent  ri^t— R.  S.  C.  1906  c.  119— De- 
feetire  patterns — ^Plausible  defence — Leave  to 
defend.    Hags  t.  Roade,  9  O.  W.  R.  743. 

Xala  603  —  Suggested  defence — ^Bank — 
Aeeoont  —  Reference.  Montgomery  v.  Ryan, 
8  0.  W.  R.  490.  467 


Rule  603  (Oat.) — Action  against  solici- 
tors for  money  received  by  firm  for  client — 
Defence — Single  liability  of  one  partner — 
Personal  dealings — ^Time  for  moving — Delay. 
Best  V.  Edmison,  12  O.  W.  R.  1153. 

Rale  603  (Oat.) — ^Action  by  assignee  of 
mortgage  on  covenant  for  payment — ^Defence 
— Validitv  of  assignment  —  Question  as  to 
amount  due  on  mortgage — Nominal  plaintiflf 
—Parties.  Pringle  v.  Hutson,  12  O.  W.  R. 
1186. 

Rale  603  (Oat.) — Action  by  assignees  of 
chose  in  action — Defence — Receivers.  Sove- 
reign Bank  v.  Wilson,  12  O.  W.  R.  862. 

Rale  603  (Oat.) — ^Action  for  wages — 
Defendants  disputing  only  amount  claimed — 
Reference — Rules  176.  607 — Costs.  Biloto  v. 
Larder  Lake  Proprietary  Oold  Fields  Ltd,, 

11  O.  W.  R.  573, 

Rale  603  (Oat.) — Action  on  bill  of  ex- 
change against  acceptor — Bank  suing  after 
charging  bill  to  drawers — ^Defence  available 
as  against  drawers — Leave  to  set  up.  Mer- 
chants Bank  v.  Butler,  12  O.  W.  R.  1071. 

Rule  603  (Oat.) — Action  on  promissory 
note — Holder  for  value  in  due  course — Trans- 
fer before  maturity  —  Consideration  —  Sug- 
gested defence  —  Fraud  of  payees  of  note. 
Baird  v.  McEwen,  12  O.  W.  R.  758. 

Rale  603  (Oat.) — ^Action  to  recover  in- 
stalments of  mortgage  money — ^Defence — Pay- 
ment— ^Appropriation  of  payments.  Kent  v. 
Davis,  12  O.  W.  R.  309. 

Rale  608 — ^Action  for  money  demand — 
Effect  of  delay — ^Payment  into  Court.  Lake- 
field  Portland  Cement  Co,  y.  Bryan  Co,,  8 
O,  W.  R.  305. 

Rale  615  (Maa.) — ^Admissions  in  plead- 
ing— Partition  or  sale — ^Judgment  as  to  part 
of  lands  in  question.  Kelly  v.  Kelly,  9  W. 
L.  R.  509. 

Rale  616 — Payment  into  Court — ^Money 
demand — ^Acceptance  of  amount  paid  in  but 
not  in  full — Leave  to  proceed  for  balance — 
Pleading — Separation  of  issues.  Barry  v. 
Toronto  and  Niagara  Power  Co,,  6  O.  W.  R. 
741,  935,  11  O.  L.  R.  48. 

Rale  616  —  Refusal  —  Appeal — ^Amend- 
ment— Duty  of  municipal  corporation  as  to 
defending  frivolous  actions.  Moore  y.  To- 
ronto, 9  O.  W.  R.  665. 

Rale  616  (Oat.) — ^Dismissal  of  action  on 
pleadings  and  admissions — Powers  of  local 
jiidge — Forum — Court  or  CHiambers — ^Appeal 
— ^Discretion — Costs.     Jasperson  v.  Romney, 

12  O.  W.  R.  115. 

Saskateliewaa  Rale  103 — Action  hy 
drawer  on  dishonoured  hiUs  of  exchange — 
2^0  endorsation  hy  payees — Bills  of  Exchange 
Act.]  —  Action  on  three  bills  of  exchange 
drawn  by  plaintiff  on  defendants  to  the  order 
of  the  Dominion  Bank  and  accepted  by  the 
defendant.  The  bills  were  dishonoured  and 
the  bank  returned  them  to  the  defendant. 
The  Judge  made  an  order  for  summary  judg- 
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ment,  and  on  appeal  the  full  Court  was 
evenly  divided.  VeUe  v.  HetMireet,  11  W. 
U  R.  297. 


Saskatohewaa  Rula  103  —  Foreign 
judgment — Affidavit  in  support  of  motion — 
No  verification  of  amount  claimed*] — Plain- 
tiffs moved  for  summary  judgment  on  a  for- 
eign judgment  under  above  rule«  The  aflS- 
davits  in  support  did  not  verity  the  amount 
claimed.  Doubted,  if  an  application  can  be 
made  for  a  summary  judgment  after  the 
cause  is  at  issue.  Motion  dismissed.  Gaetz 
T.  Hall,  10  W.  L.  R.  630. 


Speelml  iadoraemaat  on  ^nit— Order 
III^  Rule  6— Order  XlV.^-Particulars,]— 
Where  a  party  is  placed  in  the  position  of 
having  judgment  signed  against  him  sum- 
marily, he  is  entitled  to  have  sufficient  par- 
ticulars to  enable  him  to  satisfy  his  mind 
whether  he  should  pay  or  resist.  Bank  of 
Montreal  v.  Thompson,  7  W.  L.  R.  144,  13 

B.  0.  R.  2ia 


Svmaioaa — Abridging  time  for  return.] — 
Notwithstanding  the  provisions  of  Rule  548 
a  Judge  has  no  power  to  abridge  the  time 
for  the  return  of  a  summons  for  speedy 
judgment  taken  out  under  Rules  103  and  104 
of  the  Judicature  Ordinance.  Toronto  Ru), 
Co,  V.  Bain,  4  Terr.  L.  R,  28. 

Time — Appearance — Collusive  judgment — 
Motion  to  set  aside — Affidavit,] — An  order 
allowing  the  plaintiff  to  sign  judgment  on  a 
specially  indorsed  writ  may  be  made  under 
s.  73  of  60  V.  c.  24  (Supreme  CJourt  Act), 
though  the  time  limited  for  appearance  by  the 
writ  has  not  expired.  A  judgment  will  not 
be  Set  aside  on  the  ground  of  collusion  and 
undue  preference  where  the  affidavit  in  proof 
of  the  collusion  is  founded  on  information 
and  belief  only,  and  does  not  state  the  origin 
of  the  information,  and  no  circumstances  are 
assigned  for  the  deponent*s  belief.  Dominion 
Cotton  Mills  Co,  v.  Maritime  Wrapper  Co., 
35  N.  B.  R.  676. 

IXTrit  of  smnmoBfl  —  Special  indorse^ 
ment,]  —  The  particulars  of  the  plaintiffs' 
claim  indorsed  on  the  writ  of  summons  were : 
— "1899.  November  30.  To  balance  of  ac- 
count rendered,  which  balance  has  been  stated 
$51.70.  To  balance  of  account  rendered  and 
stated  owing  to  Hunter  Brothers,  and  duly 
assigned  for  value  by  assignment  dated  the 
1st  day  of  December,  1899,  to  the  plaintiffs, 
and  of  which  express  notice  in  writing  has 
been  given  to  the  defendant,  $1^.15; 
$218.85:" — Held,  not  a  special  indorsement 
such  as  would  support  a  summary  judgment 
under  Order  XIV.  Rogers  v.  Reed,  20  C.  L. 
T.  219,  7  B.  C.  R.  139. 


16.  Tebms  of  Judgments. 

GAvryinK  out — ^Testing  machinery — Dif- 
ferences between  parties — Reference  to  per- 
son to  be  named — ^Appointment  by  Court. 
Fuel  Economizer  Co,  v.  Toronto,  3  O.  W.  R. 
366. 

Claim  for  ohattola.]  —  Motion  by  the 
plaintiff  to  vary  the  minutes  of  a  consent 
judgment.     The  minutes  said  that  the  plain- 


tiff was  to  **  release  all  claims  on  farm  and 
chattels  upon  new  agreement  being  executed :" 
— Held,  that  no  exception  could  be  made  in 
favour  of  the  plaintiff  as  to  household  furni- 
ture claimed  by  him.  Hanna  v.  HofiiM 
(1910),  1  O.  W.  N.  398. 


17.  Vebdict  of  Jubies. 

Amandaiont  of.] — ^H.  had  been  manager 
of  the  bank  and  certain  losses  were  made 
which  the  bank  claimed  he  was  liable  to  make 
good.  On  reference  to  aibitiation  an  award 
for  $1,718  was  found  against  him.  He  then 
brought  this  action  for  three  quarters'  salaiy, 
and  defendants  pleaded  the  award  as  a  set 
off.  A  verdict  for  Sl,703  was  found  in  plain- 
tiff's favour.  The  bank  moved  to  amend  the 
verdict  by  entering  it  for  the  bank  for  $13, 
and  in  support  of  the  motion  produced  affida- 
vits from  all  the  jurors,  stating  that  what 
they  intended  was  to  find  the  amount  plain- 
tiff was  entitled  to  for  three  quarters'  salary, 
leaving  him  liable  for  the  amount  of  the 
award:  —  Held,  that  the  verdict  must  be 
amended  as  moved,  without  sending  the  case 
to  another  jury.  Heard  y.  Union  Bank 
(1877),  2  P.  E.  I.  n.  237. 

Disrosardins  flndlme*  of  jury.] — The 

power  conferred  on  the  Court  by  Rule  615 
to  give  judgment  on  the  evidence  before  it, 
may  be  exercised  though  the  result  may  be 
to  disregard  the  findings  of  a  jury,  but  it 
must  be  used  with  great  caution.  Cla^on  v. 
Patterson,  21  C.  L.  T.  117.  32  O.  R.  436. 


18.  Miscellaneous  Mattebs. 


Abandonment  —  Powers  of  solioUor,] — 
The  attorney  ad  litem  has  authority  to  absui- 
don  a  judgment  homologating  the  report  of 
an  expert  accountant,  which  is  a  mere  imd- 
dent  in  the  procedure.  Stephens  v.  Higains, 
3  Que.   P.  R.   155. 

Aeoonnt — ^Reference — Rule  607.  Proctor 
Y.  HiU,  11  O.  W.  R.  342. 

Anthorlty  —  Res  judicata — Appeal.1 — 
The  provisional  authority  of  a  judgment  ren- 
dered by  the  Superior  Court  in  review  is  at 
an  end  when  the  cause  is  submitted  to  the 
Court  of  Appeal.  Brock  v.  Wolf,  9  Que.  P 
R.  132. 

Compromise  of  aetlon — Enforcement  by 
order  of  Court — Forum — Jurisdiction  of  Af o*- 
ter  in  Chambers — Practice— Motion  to  Court.] 
— Appeal  by  plaintiffs  from  order  of  M.  in  C. 
dismissing  application  for  order  allowini^ 
plaintiffs  to  enter  judgment  against  defend- 
ant for  $1()0.  the  amount  which  the  partiea 
had  agreed  should  be  paid  by  defendant  In 
settlement  of  the  action: — Held,  since  the 
Judicature  Act  the  Court  has  juriadictioa 
to  enforce  in  the  action  a  compromise  of  it 
to  which  the  parties  have  agreed.  The  pro- 
per practice  in  such  cases  is  to  apply  to  a 
Judge  in  Court  for  such  order  as  may  be 
necessary  to  enforce  the  compromise.  Where 
the  compromise  is  to  be  carried  out  by  a 
stay  or  dismissal  of  the  action,  the  M.  in  C. 
may  have  jurisdiction  to  make  the  order.    It 
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C^vs  that  plaintfifB  fail  in  their  appeal. 
Bit  treating  their  substantiTe  motion  as 
htfiiif  been  transferred  into  and  heard  by 
a  Goart :  order  made  for  payment  by  defend- 
tst  of  the  $100  to  plaintiflfs  forthwith. 
Pirwkg  Y.  Dawgon,  4  O.  W.  R.  499.  25  C. 
L  T.  71,  9  O.  L.  R  248. 

Ctmrt  «f  Kerlew^ — Right  to  appeal  to — 
/•Ivioevlorif  order.]  —  In  an  action  for 
nkry  by  a  land  surveyor,  a  judcrment  order- 
isf  plaintiff  to  file  some  plans  before  adju- 
ikMting  on  the  merits,  is  an  interlocutory 
Older  and  a  matter  of  jndidal  discretion ;  an 
iiifeiiptioa  in  review  from  said  order  will 
be  diachaiiKed,  as  an  appeal  from  the  final 
jsdgment  would  five  a  complete  remedy. 
Sikert  V.  Camada  Be9ort  d  Devel.  Co.,  11 
Que.  P  B.  3& 

Psriarimg  rale  alsi  absolute — Its  na- 
^n^Riffkt  of  appeal  therefrom — C.  C,  P. 
Sij  8if  SOS.} — ^A  judgment  which  declares 
a  role  mei  to  be  absolute  is  a  final  judgment. 
8oeb  judgment  can  be  taken  to  the  Court  of 
Befiew  or  to  the  Court  of  Appeal.  A  wit- 
iM«  threatened  with  a  rule  niei  may  contest 
it  tbroQgh  counsel,  without  being  obliged  to 
6nt  appear  in  person.  8emhle,  a  witness 
Baj  simply  appeal  from  a  judgment  which 
has  dedaired  a  rule  niH  to  be  absolute,  with- 
ovt  also  being  obliged  to  appeal  from  the 
jstoent  which  ordered  the  rule  to  issue 
and  the  delay  to  go  to  appeal  only  com- 
wnees  from  the  date  of  the  last  judgment 
COKw  V.  Can.  North.  Que,  Rw.  Co,  d 
ttkhardmm,  11  Que.  P.  R.  133. 

Hsfillnatoif  ezeeytleas  —  Burden  of 
9n9f  -.  EmhOriU  filed  by  ptaintiff^AUega- 
tiomeftke  dedaration  —  C.  P.  94,  110.]  — 
JadgBMBt  may  be  rendered  upon  a  declina- 
taffy  exception  if  plaintiff  has  alleged  and 
wfieiently  established  by  the  exhibits  that 
tbe  tnasactioii  between  him  and  the  defend- 
ant took  place  in  the  district  where  the  writ 
has  issofed;  the  Ooort  has  iiot  then  to  pro- 
Bonaoe  whether  these  allegationB  are  true  or 
not  Lacroim  Y.  Peck  Co.  (1910),  12  Que. 
P  B.32S. 


^  — -  When  deUvered.'lSM,  that 
a  ^rigment  signed  by  the  Judge  and  left  by 
■IB  lor  deposit  in  the  mail  at  Victoria  on 
ttc  11th  Angost,  1899,  was  pronounced  on 
that  date,  although  the  judgment  did  not 
appaz«ntly  reach  the  Vancouver  Registry,  to 
vhach  it  was  addressed,  until  the  15th.  At- 
^•^^ey-Qenerai  v.  Dunlop,  20  C.  L.  T.  396, 
T  B.  a  B.  312L 


—  Appeal  pending — Juriadio- 
of  Cowrt  below  —  Costs.] — Where  the 
action  has  been  dismissed,  and  the  plaintiff 
a^yeab  from  the  judgment  dismissing  it,  and 
the  parties  in  whoee  favour  the  dismissal  has 
hem  granted  desist  from  the  judgment  in 
their  fiivonr,  the  Superior  Court  is,  in  spite 
of  such  desistment,  functus  officio  in  the 
p.  and  cannot  take  recognisance  of  sub- 
it  proceedings  as  long  as  the  appeal  is 
—  2.  A  motion  dismissed  upon  a 
not  set  up  by  the  parties  will  be  dis- 
withont  costs.  Lamothe  v.  Piche,  5 
Q«.  P.  R.  ITZ 


attorney  ad  litem  to  file  a  desistment  from 
a  judgment  in  the  name  of  his  client,  or  the 
ratification  of  such  desistment  by  the  client, 
cannot  be  proved  by  witnesses,  when  the 
judgment  is  for  more  than  $60,  without  a 
commencement  of  proof  by  writing.  Oauthier 
V.  Barcelo,  19  Que.  S.  C.  498,  4  Que.  P.  R. 
224. 

Effeot  —  Novation.] — ^A  judgment  does 
not  operate  novation  of  the  debt  upon  which 
it  is  based.  Poiiy  v.  Levesque,  9  Que.  P.  R. 
130. 

Elfeet  of,  as  OTidenee — Contradicting,] 
— ^A  judgment  of  the  Superior  Court  is  an 
authentic  document  which  makes  full  proof 
of  the  statements  contained  therein,  and 
their  veracity  cannot  be  impeached  by  parol 
evidence,  except  upon  inscription  en  fauw. 
Beauhien  Produce  d  MiUing  Co.  v.  CorheiU 
18  Que.  S.  C.  484. 


^oof  of — Authority  of  at- 
*•■*•»— R«Ji/lc«*«m.] — ^The  authority  of  an 


Identity^  of  eanne  aaid  pnrpose — Judg- 
ment reducing  rent  for  a  partial  non-per- 
formance  of  the  conditions  of  the  lease — Sub- 
sequent action  to  recover  damages  for  the 
total  non-performance  of  the  same  condi- 
tions,]— The  authority  of  a  judgment  is  no 
obstacle  to  a  second  suit  depending  on  new 
facts  forming  an  aggravation  of  those  on 
which  it  had  been  pronounced  in  a  previous 
trial.  Hence,  when  in  an  action  by  a  lessee 
against  his  lessor  to  recover  damages  for  the 
partial  non^performance  of  the  terms  of  the 
lease,  a  judgment  granting  a  reduction  of 
rent  for  the  three  months  preceding  the  suit, 
and  for  the  future,  so  long  as  the  defendant 
does  not  fulfil  his  contract,  etc.,  it  cannot  be 
raised  as  an  objection  to  a  new  suit  by  the 
lessee  to  recover  damages  for  the  total  non- 
performance of  his  obligations  in  the  lease, 
happening  since.  Saumure  v.  Ouimet,  1909. 
36  Que.  S.  C.  121. 

laapoaaibility  of  ezeoiitlon  —  Uncer- 
tainty— Inscription  for  review — Remittal  to 
Court  beloio  to  reform,]  —  A  judgment  re- 
quiring a  defendant  to  repair  defects  in  the 
construction  of  a  building  and  to  put  it  in 
the  condition  specified  in  the  contract  is  too 
general  and  vague,  and  is  not  capable  of  ex- 
ecution: the  cause  will  be  remitted  by  the 
Court  of  Review  to  the  Court  of  first  in- 
stance to  proceed  anew  to  judgment.  Cur4 
et  Marguilliers  de  St.  Charles  de  Lachenaie 
V.  Archambault,  9  Que.  P.  R.  369. 

Iden  on  after-aequlred  laad.]  —  The 

registration  of  a  judgment  creates  a  hypothec 
on  land  acquired  by  the  judgment  debtor  after 
the  recovery  of  judgment.  McClure  v.  Cro- 
teau,  18  Que.  S.  C.  336. 

Idf  e  of  —  £}xecution  — Arrest  of  debtor — 
Discharge — Statute  of  Limitations — Effect  of 
execution  in  keeping  judgment  alive.  Boak 
V.  Fleming   (N.S.),  6  E.   L.  R.  503. 

Idf e. of  jndgineiit — Statute  of  Limita- 
tions— Payment — Sale  under  execution — Pur- 
chase by  execution  creditor — Crediting  price 
—  Em  parte  order  for  execution  —  Neto 
right.] — ^At  a  sale  of  land  under  execution, 
the  lands  sold  were  bid  in  by  the  judgment 
creditor,  and  the  amount  of  the  bid  credited 
on  the  execution  by  the  sheriff  on  account 
of  the  judgment  debt: — Held,  that  this  was 
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not  a  payment  by  or  on  behalf  of  the  debtor 
to  take  the  case  out  of  the  Statute  of  limi- 
tations.— Held,  further,  that  an  order  for  the 
issue  of  a  writ  of  execution,  made  by  a 
Judge  e»  parte,  during  the  currency  of  the 
period  of  twenty  years  from  the  recovery 
of  the  judgment,  the  judgment  debtor  having 
died  out  of  the  province  intestate,  and  no 
administrators  having  been  appointed,  con- 
ferred no  new  right  upon  the  defendant  suffi- 
cient to  keep  the  judgment  alive,  and  un- 
barred by  the  statute. — Beld,  that  to  obtain 
a  new  right  against  anyone,  by  reason  of 
such  an  order,  the  defendant  must  have  given 
notice,  which  he  could  have  done,  either  by 
applying  as  a  creditor  to  have  administrators 
appointed,  or  by  notifying  the  heirs.  Le- 
furgey  T.  Harrington,  36  N.  S.  R.  88. 

Idf •  of  judgment  injeotmeat  —  Re- 
vivor —  Possession  —  Mortgage — ^Execution 
Costs.   Re  Ling,  Em  p.  Ling,  5  E.  L.  R.  484. 

Opposition  —  AdmisBiont,] — A  plaintiflf 
has  a  ri^t,  in  answer  to  an  opposition  to 
judgment,  to  allege  admissions  of  liability 
made  by  the  defendant  subsequently  to  the 
institution  of  the  action,  on  the  production 
of  the  opposition,  and  such  allegations  will 
not  be  rejected  on  motion.  Marion  v.  Lerouw, 
2  Que.  P.  R.  564. 

Opposition — Allegation*  of  petition  to  8et 
aside  judgment — Order  allotoing  opposition  to 
remain  on  files  as  petition — Costs.] — Where 
an  opposition  to  judgment  contains  the  essen- 
tial allegations  and  conclusions  of  a  petition, 
it  may  remain  on  file  as  a  petition,  in  spite 
of  its  irregular  filing  as  an  opposition  to 
judgment,  but  the  opposant  will  be  ordered 
to  pay  the  costs  of  an  exception  to  the  form, 
because  of  the  error  or  false  description  of 
the  method  of  recourse  adopted  by  him. 
Dihs  v.  Beaulieu,  9  Que.  P.  R.  342. 

Order  for  —  Necessity  for  issue — ^Refer- 
ence to  assess  damages — Practice.  Jackson 
V.  Ingram,  40  N.  S.  R.  630. 

Pet&tion  in  roTocntion  of  jndcment 

— Em  parte  judgment  —  Failure  to  file  em- 
hihits  in  support  of  the  action— C.  P.  155, 
1177,] — A  petition  in  revocation  of  judgment 
will  be  dismissed  when  the  petitioner  could 
have  raised  the  grounds  of  complaint  there- 
in contained,  in  this  case  failure  to  file  ex- 
hibits in  support  of  the  action,  either  by  ap- 
pealing from  the  judgment  he  wishes  to  have 
set  aside,  or  by  an  opposition  to  the  judg- 
ment. Mclntyre  v.  Eastmure  (1910),  12 
Que.  P.  R.  196. 

Proof  of  —  County  Court  —  Entries  hy 
clerk  in  hook  —  Irregularity,] — ^To  prove  a 
County  Court  judgment  the  plaintiff  produced 
the  procedure  book  of  the  County  Court  shew- 
ing the  entries  therein  of  the  different  pro- 
ceedings in  the  action  in  which  such  judg- 
ment was  alleged  to  have  been  recovered,  and 
also  filed  a  copy  of  such  entries,  certified  as 
a  true  copy  by  the  clerk  of  the  Court,  pur- 
suant to  s.  46  of  the  County  Courts  Act. 
Amongst  the  entries  so  proved  was  one  of 
judgment  by  default  against  M.,  which  entry 
itself,  by  s.  103  of  the  Act,  constituted  the 
judgment  of  the  County  Court: — Held,  that, 
as  the  entry  of  the  judgment  in  the  proce- 


dure book  constituted  the  judgment,  and  as 
the  Court  itself  was  a  Court  of  record,  the 
entry  of  the  judgment  became  a  record  of  a 
Court  of  record.  If  so.  its  production,  or 
the  statutory  proof  of  it  by  a  certified  copy, 
proved  the  jurisdiction  of  the  Court  over 
the  matters  in  respect  of  whicb  the  judgment 
was  recovered,  and  the  recovery,  existence, 
and  validity  of  such  judgment.  It  was 
aigued  that  the  procedure  book  shewed  on 
its  face  that  the  judgment  was  invalid,  as  it 
did  not  shew  the  note  required  by  s.  106  to 
be  made  in  such  book: — Held,  that  the  mak- 
ing of  Such  note  was  only  a  ministerial  act 
to  be  performed  by  the  clerk;  it  was  not  a 
part  of  the  judgment  itself;  the  validity  of 
the  judgment  did  not  depend  on  such  note 
being  made.  The  failure  to  make  it  would 
seem  to  be  merely  an  irregularity.  Dimon  v. 
Mackay,  22  C.  U  T.  374. 

Prothonotary  —  Irregularity.] — ^A  judg- 
ment rendered  by  the  prothonotary  in  an 
action  for  wages  is  valid  on  its  face,  although 
it  appears  to  have  been  rendered  by  the 
Judge.  United  Counties  Rw,  Co.  v.  Letendre^ 
3  Que.  P.  R.  295. 

Bef erenoe  for  trial  —  Report — Motion 
for  judgment — Practice — Costs.  Upper  On- 
tario Steamboat  Co.  v.  CahiU  (1910),  1  O. 
W.  N.  679. 

Registered  jndsment — Release  of  lands 
affected  by — ^Execution  against  other  lands 
— Registry  Act  —  Equities.  Re  Bank  of 
Liverpool,  5  B.  L.  R.  380. 

Resistration — Lien  on  lands — Effect  os 
to  lands  conveyed  hu  judgment  debtor,  frJkere 
conveyance  not  regtstered.] — The  defendants 
recovered  judgments  against  B.  in  1901,  and 
registered  them  so  as  to  bind  his  lands.  At 
that  time  2,000  acres  of  land  belonging^  to 
the  plaintiffs  and  conveyed  to  the  plain tilb 
by  B.  stood  in  the  name  of  B.  owing  to  the 
conveyance  not  being  registered:  —  fl'eid, 
that,  as  the  lands  were  not  the  lands  of 
the  judgment  debtor,  and  there  was  no 
laches  on  the  part  of  the  plaintiff  there 
should  be  a  declaration  that  these  judgniients 
did  not  bind  the  lands. — When  a  person  re- 
gisters a  judgment  which,  like  a  dra^-not, 
is  to  catch  everything,  he  cannot  complain 
if  he  only  gets  the  interest  which  the  debtor 
had  in  any  thing  he  encloses.  Sissiboo  PvUp 
Co.  V.  Carrier  Lane  Co.,  40  N.  S.  R.  546. 

Regiistration   against   land   in   which 

judgment  debtor  has  interest — Prior  anre^s- 
tered  asignment  not  affected.  Mooney  v.  Mo- 
Donald,  1  E.  L.  R.  78. 

Bofl:istration  of  —  Effect  —  Land^  pur- 
chased by  debtor — Conveyance  to  nominee  of 
debtor.] — ^A  creditor  who  registers  his  judg- 
ment against  an  immovable  bought  by  his 
debtor  at  a  sheriffs  sale,  but  the  purchase 
money  of  which  has  not  been  paid*  cannot 
maintain  an  hypothecary  action  against  a 
person  who  has  afterwards  become  the  tnuis- 
teree  of  the  purchaser's  rights  and  has  paid 
the  purchase  money  to  the  sheriff,  who  has 
given  him  the  title  to  the  immovable.  Z^e- 
mieum  v.  MitcheU,  3  Que.  P.  R.  367.  18  One. 
S.  C.  528.  ^ 


2373 


TUDOXEirT— JTJBOIEENT  DEBTOB. 


2374 


Bodanta — Priority.}  —  A  failure  to  re- 
Binute  an  ezistinir  judsrment  does  not  give 
priority  to  a  subsequent  judgment  which  has 
keo  reminuted  previous  to  the  date  for  re- 
mioatiog  the  first  judgment,  although  it 
wwld  give  priority  to  a  judgment  recovered 
ud  leminnted  subsequent  to  that  date.  Rat- 
ten^wv  V.  Connolly  (1881),  2  P.  E.  I.  R. 
439. 

Servise  ot— Opposition — Interruption  of 
ryAt]->The  service  of  judgment  required  by 
Alt  1166^  C.  P.,  as  a  means  of  interrupting 
the  defendant's  right  to  file  an  opposition 
thereto,  must  be  that  of  a  duly  staim>ed  and 
entified  copy  of  said  judgment  Migneron 
T.  7o%  4  Que.  P.  R.  185. 

Mgafag  aad  emtry  of  judsmemta.} — 

IV  requirements  of  Con.  Rules  628  and  637 
of  1897,  as  to  the  signing  and  entry  of  judg- 
ment are  satisfied  by  the  proper  officer  plac- 
ing Ub  signature  upon  the  back  of  the  judg- 
nent  under  the  words  "judgment  signed 
October  fith,  18M,"  followed  by  a  memoran- 
4am  in  the  judgment  book  in  his  office  by 
him,  although  he  did  not  sign  the  judgment 
«  its  face.  George  v.  Oreen  (1907)»  8  O. 
W.  R.  247,  787.  13  O.  L.  R.  189,  10  O.  W. 
It  292,  14  O.  L.  R.  578.  affirmed,  42  S.  G. 
It  219. 

Hae  f  «r  deUTorims— iippeal  to  County 
Jnd0e~-Vnder  Municipal  Drainage  Act — 10 
Kiw.  vn,  c.  90,  «.  iB — Conetruotion  of — 
tmpervtive  or  directory  enactmentsf — Leave 
to  appeal  to  Divieional  Court  granted.] — 
Monidpal  Drainage  Act,  10  Edw.  VII.  c.  90, 
K.  48l  enacts :  **  At  the  Court  so  holden,  the 
Judge  shall  hear  the  appeals  and  may  ad- 
journ the  hearing  from  time  to  time,  but 
•hall  deliver  judgment  not  later  than  30 
iijs  after  the  hearing.— Meredith,  CXC.P., 
ieU,  that  above  section  was  directory  only. 
—Re  NoUawasaga  d  Simcoe  (1902),  4  O. 
L.  B-  L  1  O.  W.  R.  278,  distinguished. — 
Ridden,  J.,  granted  leave  to  appeal  to  Divi- 
rional  Court  on  ground  of  conflicting  deci- 
■Qos.  Rowland  v.  MeCdllum  d  McKiUop 
(1910),  17  O.  W.  R.  657,  2  O.  W.  N.  305. 

Twmmmnlv^  —  County  Courte  Act — Real 
Property  Limitation  Act.}— Held,  that  s.  24 
of  the  Real  Property  Limitation  Act,  R.  8. 
H.  c  89,  applies  to  any  judgment  whether 
diarged  on  land  or  not,  and  that  no  pro- 
tte&gs  can  be  taken  to  enforce  a  judgment 
sfter  the  lapse  of  ten  years  from  the  date  of 
its  recovery,  lliat  the  filing  in  1892  of  a 
timnscript  of  a  County  Court  judgment  in 
tW  Queen's  Bench,  under  s.  198  of  the 
County  Courto  Act,  R.  S.  M.  c.  33,  since 
icpeakd,  liad  not  so  far  the  etfect  of  making 
the  Mme  a  new  judgment  as  to  give  a  new 
point  of  time  for  the  running  of  the  statute. 
Jap  Y.  Johnetone,  [18981  1  Q.  B.  25,  and 
UeKmuie  v.  Fletcher,  11  Man.  L.  R.  544, 
foOowcd.  Blanchard  v.  Muir,  20  C.  Ll  T. 
140^  13  Man.  U  R.  & 

Vltvm  yetltm  —  Alternative  relief — De- 
elsrvfio*  —  Defence  in  denial — Interest.] — 
A  defendant  cannot  complain  of  a  judgment 
hiw^nfff  it  does  not  given  him  an  alternative 
which  the  declaration  of  the  plaintiff  con- 
ceded to  him.     If  he  refuses  to  take  advan- 
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tage  of  it  by  absolutely  denying  in  his  plea 
the  contract  sued  upon. — ^The  Court  of  Ap- 
peal will  not  reverse  the  judgment  of  the 
Court  of  first  instance  for  an  interest  purely 
theoretical.  Lawande  v.  Timossi,  8  Que.  P. 
R.  239. 


JUDGMENT  CREDITORS. 

See  MoNCT  m  Cottbt. 
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Arrest  —  Disclosure  —  Discharge — Trans- 
fer with  intention  to  defraud — Question  for 
officer  taking  esoamination — Discretion.] — In 
disclosure  proceedings  the  question  whether 
the  debtor  has  transferred  any  property 
intending  to  defraud  the  plaintiff,  or  since 
his  arrest  given  any  preference  to  any  other 
creditor,  are  for  the  oflScer  taking  the  ex- 
amination, and  the  Court  will  not  interfere 
with  his  discretion  merely  because  the  cir- 
cumstances of  the  transfer  are  suspicious. 
Rex  Y.  Ehhett,  Eo  p.  Smith,  38  N.  B.  R. 
559'  5  W.  L.  R.  337. 

Golleotlon  Act.  H.  8.  —  Examination — 
Power  of  emaminer  to  direct  assignment — 
Discretion  —  Statute — Imperative  or  direc- 
tory.]— Section  28  of  the  Collection  Act, 
R.  S.  N.  S.  c.  182,  provides  that  upon  the 
examination  of  a  debtor  the  examiner  may 
verbally  require  that  the  debtor  shall  execute 
an  assignment  of  all  his  real  and  personal 
property,  not  exempt  from  levy  or  execu- 
tion, to  the  creditor  in  trust  for  the  pay- 
ment due  on  the  judgment.  The  examiner 
in  the  present  case  ordered  the  assignment, 
holding  that  he  had  no  discretion  in  the 
matter:  —  Held,  on  appeal,  that  the  ex- 
aminer had  a  discretion,  and  that  the  sta- 
tute was  not  mandatory  as  to  directing  an 
assignment.  McMillan  v.  Watson,  21  C. 
L.  t.  446. 

Colleation  Aet.  H.  8. — Wilful  and  mali- 
cious tort — Committal.] — Action  for  assault. 
The  defendant,  with  a  defence  denying  lia- 
bility, paid  money  into  Court.  The  plain- 
tiff took  it  out  of  Court  and  entered  judg- 
ment under  Order  XXII..  R.  7.  Upon  an 
examination  of  the  defendant  before  a  com- 
missioner under  the  Collection  Act,  the  plain- 
tiff made  application  to  have  the  defendant 
committed  to  gaol  under  s.  27  (/)  of  the  Act. 
The  commissioner  refused  the  application, 
on  the  grotmd  that  the  evidence  that  the  tort 
was  wilful  and  malicious  was  not  receivable, 
as  there  had  not  been  an  adjudication  of  a 
tort  by  the  Court: — Held,  that  the  commis- 
sioner was  in  error  in  assuming  that  it  was 
neoessarv  to  have  a  formal  adjudication  by 
the  magistrate  that  a  tort  had  been  actually 
committed.  The  expression  in  this  sub-sec- 
tion— "  cases  of  tort  "—does  not  mean  cases 
where  a  judgment  has  been  given  expressly 
finding  a  tort,  but  is  merely  intended  to  deal 
with  all  actions  of  tort  in  the  same  manner 
as  preceding  sections  cover  actions  upon  con- 
tracts.   Etter  v.  Oraham,  21  C.  L.  T.  484. 
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Gommitment  of  judcment  debtor.] — 

An  order  of  committal  against  judgment 
debtor,  under  Manitoba  King's  Bench  Rule 
765,  for  contempt  in  refusing  to  make  satis- 
factory answiers  on  examination  for  dis- 
covery is  not  a  **  matter ".  or  "  judicial  pro- 
ceeding" within  the  meaning  of  8.-s.  (e) 
Supreme  Court  Act,  s.  2,  but  merely  an  an- 
cillary proceeding  by  which  the  judgment 
creditor  is  authorised  to  obtain  execution  of 
judgment,  and  no  appeal  lies  in  respect  there- 
of to  Supreme  Court  of  Canada.  Danjou  v. 
Marquis,  3  Can.  S.  C.  R.  268,  referred  to. 
Baieman  y.  Svensson  (1900),  42  S.  C.  R. 
146^  affirming  18  Man.  L.  R.  498. 

Committal — Conditional  order  —  Service 
— Arrest — Terms  of  discharge— Oounty  Court 
Practice — Registrar's  minute.] — An  order  to 
commit  a  judgment  debtor  under  s.  193  of 
the  County  Courts  Act  must  be  absolute,  not 
conditional.  Where  an  order  to  commit  a 
party  is  made  in  his  absence,  he  must  be 
served  with  a  copy  of  the  order  before  arrest. 
Orders  to  commit  should  be  drawn  up  and 
should  contain  the  terms  on  which  discharge 
out  of  custody  may  be  obtained,  as  required 
by  Order  XIX.,  R.  13.  Where  a  registrar  is 
present  and  takes  a  minute  of  an  order,  the 
minute  so  taken  is  conclusive,  even  though 
the  Judge's  recollection  of  the  order  is  dif- 
ferent    Wallace  v.  Ward,  9  B.  C.  R.  450. 

Gommittal  —  Imperial  Debtors  Act, 
XSeO.I— The  Imperial  Debtors  Act,  1869,  is 
in  force  in  the  province  of  Alberta  (Sifton, 
C.J.,  and  Newlands,  J.,  dissenting).  Fraser 
V.  Kirkpatrick,  5  W.  L.  R.  287,  6  Terr.  L. 
R.  403. 

Committal  for  fraud  —  Assignment — 
Collection  Act,  Nova  Scotia — Habeas  corpus 
— Order  for  arrest  —  Irregularity — Release. 
McFatridge  v.  Marcus,  4  E.  L.  R.  11. 


ktion  —  Assignment  for  creditors 
—  Bwamination  under  Assignments  Act,]  — 
The  fact  that  the  judgment  debtor  had,  be- 
fore judgment,  made  an  assignment  for  the 
benefit  of  his  creditors,  and  had  been  exam- 
ined as  an  insolvent  assignor  under  the  pro- 
visions of  s.  34  of  R.  S.  O.  1897,  c.  147,  does 
not  deprive  a  judgment  creditor,  after  ob- 
taining his  judgment,  of  the  right  to  examine 
the  debtor  under  Rule  900.  Bank  of  Hamil- 
ton V.  Scott,  24  C.  L.  T.  268,  3  O.  W.  R. 
716,  717. 

Examination  —  Collection  of  Debts  Or- 
dinance, 1904,  sec.  9,  sub-sec.  4 — Order  for 
payment  of  judgment  debt  by  instalments — 
Default — Motion  to  commit — Dismissal  not 
on  merits  —  Second  motion  not  barred  — 
Practice  —  Affidavits  —  Service — Filing — 
Merits — Discretion — Delaff  in  moving — Sus- 
pension of  order — Dismissal  of  motion.] — 
Upon  the  26th  August,  1908.  the  defendant 
was  examined  as  a  judgment  debtor  under 
the  Collection  of  Debts  Ordinance,  1904,  and 
was  ordered  to  pay  $26  a  month,  beginning 
on  the  6th  September,  1908.  In  October, 
1910,  the  plaintiff  moved  to  commit  the  de- 
fendant, under  sec.  9,  sub-sec.  4,  of  that 
Ordinance,  for  contempt  in  not  paying  the 
instalments  ordered.  The  defendant  made  the 
first  3  payments,  in  September,  October,  and 
November,  1908,  since  when  he  had  paid 
nothing.     The    plaintiff's    motion    was    dis- 


missed, because  notice  of  it  was  given  in  the 
name  of  a  firm  of  solicitors  not  on  the  roll 
of  the  Territorial  Court.  A  second  motion 
was  then  made,  upon  the  same  material, 
properly  served  and  filed : — Held,  that  the 
dismissal  of  the  first  motion  was  not  a  bar 
to  the  second,  the  merits  not  having  been 
passed  upon  so  as  to  make  them  res  adjudi- 
cata. — Held,  also,  that  copies  of  the  affidavits 
in  support  of  the  motion  having  been  served 
with  the  notice  of  motion  and  the  affidavits 
filed  before  the  return-day,  the  motion  was 
regularly  made:  Rules  292  (o)  and  467;  and 
it  was  not  necessary  that  the  affidavits  should 
be  filed  before  the  notice  of  motion  was 
served. — Held,  as  to  the  merits,  that  it  is 
not  compulsory  upon  the  Judge  to  make  an 
order  of  commitment  upon  an  affidavit  prov- 
ing default,  as  provided  for  in  s.  9,  b.-8.  4, 
of  the  Ordinance;  and  the  Judge  has  no 
power  to  vary  or  suspend  the  order  for  pay- 
ment by  instalments,  or  to  give  a  new  date; 
the  powers  of  the  Judge  are  confined  to  the 
making  of  the  first  order  and  enforcing  it 
strictly  on  default;  but  he  has  a  discretion 
to  refuse  to  commit — ^And  held,  that,  if 
the  plain tiflf  had  moved  promptly  on  defanlt, 
he  would  have  been  entitled  to  a  committal 
order;  but  he  had  himself  suspended  the 
order  for  payment  and  allowed  it  to  lie  dead 
for  2  yearn,  and  he  must  have  done  so  lie- 
cause  he  conceived  that  the  defendant  was 
unable  to  pay ;  and  he  had,  by  his  own  laches, 
put  himself  in  a  position  where  he  could  not 
ask  for  a  committal  order;  and  the  motion 
was  refused.  Palm  v.  Thompson  (YuIbl) 
(1910),  16  W.  L  R.  433. 

Eumination — Committal  for  fraud — Imr 
prisonment  —  Habeas  Corpus  Act,  s,  1 — 
Warrant  of  commitment  —  ** Process**] — 
Upon  return  of  a  writ  of  habeas  corpus  a 
motion  for  discharge  of  prisoner  dismissed. 
Prisoner  was  in  custody  under  a  warrant 
issued  as  result  of  his  examination  as  Divi- 
sion Court  judgment  debtor.  The  Judge  hav- 
ing found  facts  suggesting  fraud,  the  war- 
rant is  good  on  its  face.  The  warrant  is 
"process"  under  s.  1  above.  Re  Stichney, 
13  O.  W.  R.  1205. 

Examination — Concealment  of  property 
— Unsatisfactory  answers  —  Committal  — 
Leave  to  apply  for  discharge.  CampheU  ▼. 
EUman  (1910),  1  O.  W.  N.  998. 

Examination  —  Default — Motion  to  set 
aside  summons.]  —  The  examination  of  a 
debtor,  after  judgment,  can  only  take  place 
in  the  cases  mentioned  in  Art.  690.  C.  P. — 
2.  A  debtor  who  has  made  default  to  appear 
upon  a  summons  wrongly  issued,  may  never- 
theless demand,  by  motion,  the  setting  aside 
of  the  summons.  Alden  Knitting  MiUs  ▼. 
Hershfield,  6  Que.  P.  R.  390. 


ttlon — Default  of  attendance  on 
adjourned  appointment  —  Closts.  Moran  t. 
McMillan,  2  O.  W.  R.  410. 

Examination  —  Insufficient  answers  — 
Further  examination.  Ivey  v.  Moffat^  1  O. 
W.  R.  619. 

Examination  —  Judgment  summons — Is- 
sue of  second  while  first  pending — ^Necesnty 
for  special  motion.  Broumlee  v.  Eads  (Y. 
T.).  2  W.  L.  R.  123,  2ia 
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Hrawlnatiom — ^Making  away  with  pro- 
P«rtyM3oiDimttaL  Hunt  v.  RoUns,  1  O.  W. 
R80. 


—  Oppo9%iion  pending,] — ^A 

JodfrneDt  debtor  cannot  be  called  upon  for 
cxamiiiation  aa  such  while  an  opposition  to 
the  sdnire  made  under  the  jadgment  against 
Wm  ii  pending.     Duplessis  v.  Quinn,  6  Que. 


itlom — Refusal  to  attend — Con- 
tempt of  Court.] — A  defendant  who  has  been 
dirfy  sofflmoned  under  Art.  500,  C.  C.  P., 
upon  a  writ  valid  in  form,  for  examination 
at  to  his  property  and  assets,  and  who  has 
made  default  to  appear  on  the  day  fixed,  is 
fiot  entitled  to  be  heard  by  counsel  on  the 
niie  i»aed  for  contempt,  or  to  ask  for 
•ecnrity  for  costs  of  contestation  of  the  rule, 
pta  be  have  first  obeyed  the  writ  Qalt 
Knitting  Co.  V.  Cot^,  16  Que.  S.  C.  425. 


.  1 Scope  —  Rule  610 — 

Arrtst  and  Impriaonment  for  Debt  Act,  s. 
W. J— Under  Rule  010  of  the  Supreme  Gourt 
Wiles,  1906^  the  debtor  must  answer  all 
qveBtions  affecting  his  property  anterior  to 
tte  recoTeiy  of  the  judgment. — Section  19 
Of  the  Arrest  and  Imprisonment  for  Debt 
Act  has  not  been  displaced  by  Rule  610. 
i«*ioii  V.  Drake,  Jacheon  d  Helmcken,  6 
W.  L.  R.  44,  13  B.  C.  R.  62. 


—  —  Scope  and  relevancy  of 
mtions — Rule  380  —  Enquiry  as  to  pro- 
Pttty  alleged  to  belong  to  wife  of  debtor. 
«**o«  T.  SeOera  (N.  W.  T.),  6  W.  L.  R. 


.     „     ,  — —   Second   examination — 

Application  for^Rule  900.    Kinggtoell  y.  Mo- 
^■^H  10  O.  W.  a  16. 


1 — Unsatisfactory   answers — 

Csmmiital  to  gaol  for  contempt  of  Court — 
Mamtcha  Rules  748,  755^-Meaning  of  **  satis- 
hetuTf**  aMtoer«.l— On  the  defendant's  ex- 
jsiiiiation  as  a  judgment  debtor  she  admitted 
M«Bg  on  her  person  sixteen  thousand  dol- 
mn  in  cash  and  diamonds  worth  from  fif- 
teqj  handled  to  two  thousand  dollars.    The 
JWjtnaent  was  for  five  thousand  dollars.    On 
wag  asked  if  she  would  pay  the  judgment 
jad  why  she  did  not  pay  it,  and  if  she  re- 
niwd  to  pay  it.  on  the  advice  of  her  coun- 
^  liie  re^Dsed  to  answer  these  three  ques- 
tMMis  and   was   subsequently  committed   for 
contempt  to  one  yeai^s   imprisonment.      On 
appeal  the  Manitoba  Court  of  Appeal  was 
^nally  divided  as  to  the  meaning  of  "  satis- 
»etory"  answers  on  such  an   examination. 
Aa  appeal  has  since  been  taken  to  the  Su- 
gme  ODort  of  Canada.     Subsequently  the 
•cfcadant  was  released  on  bail,  she  having 
Puged  her  contempt  and  her  solicitor  hav- 
ing oodertaken    to   pay    the   judgment    and 
««a  if  appeal   not   allowed.      Bateman   v. 
S^tnsan,  10  W.  L.  R.  361. 


. ancwcrfl 

Disposition  of  property  —  Pwiding  actions. 
^•ait  v.  Pentecost,  2  O.  W.  R.  636. 


^^ — -^.w.^,    answers— 

fwfeieoce  —  Committal.    Hepburn  v.  Van- 
*•««.  1  O.  W.  R.  506. 


Ezamiiiation  of— Committal— Incurring 
debt  by  fraud^Appeal^l-The  defendant  re- 
ceived from  the  plaintiflf  several  sums  of 
money,  part  of  which  was  to  be  invested  and 
part  expended  on  the  plaintiffs  farm.  The 
defendant  placed  these  moneys  to  his  wife's 
credit,  made  no  investments,  kept  no  ac- 
counts, and  could  not  account  at  all  for  a 
large  portion,  although  he  said  it  had  been 
expended  on  the  farm.  Before  the  plaintiff 
got  judgment,  and  while  the  action  was  pend- 
ing, the  defendant  allowed  his  wife  and  sis- 
g™-l^w  to  get  judgments  against  him:— 
/few,  by  the  full  Court,  reversing  the  ordei- 
of  Drake,  J.,  that  the  defendant  had  not  in- 
curred the  debt  bv  fraud  or  false  pretences 
within  the  meaning  of  s.  15  of  the  Arrest 
and  Imprisonment  for  Debt  Act.  An  appeal 
lies  direct  from  an  order  committing  a  debtor 
to  gaol,  and  no  preliminary  motion  to  the 
•'"^®„.'^^  discharge  is  necessary.  Bullock 
V.  Collins,  21  C.  L.  T.  191.  8  B.  C.  R.  2^ 

Kxainliiation.  of— Examination  of  trans- 
^eree~T)isposition  of  costs.  Traviss  v.  BiUes, 
o  O.  W.  R.  118. 

Euininatlon  of— Order  for— Refusal  to 
4^  r".  9,^^*^p,  of  Court  —  Attachment 
Tor— Prtvtlege— Judge  of  Supreme  Court.]— 
iTie  proceedings  for  the  oral  examination  of 
a  judgment  debtor  under  s.  36  of  59  V.  c. 
-«,   stiould  be  by  summons  and  order;  and 
not  by  an  em  parte  order  in  the  first  instance. 
A  Judge  of  the  Supreme  Court  has  no  privi- 
lege against  an  attachment  for  any  contempt 
which  is  of  a  criminal  and  not  of  a  dvil  kind. 
Ine  process  of  attachment  which  may  be  is- 
®"^'^*^^®''  *^®  provisions  of  s.  36  of  69  V 
c.   28,    against   a  judgment  debtor  for  con- 
tempt of  an  order  calling  upon  him  to  appear 
and  be  examined  orally  as  to  any  and  what 
property  he  has,  which  by  law  is  liable  to 
be  taken  m  execution,  is  punitive  or  criminal 
in  its  nature ;  therefore,  a  Judge  of  the  Su- 
preme Court  cannot  protect  himself  by  his 
pnvilege  against  an  attachment  issued  andnst 
him  for  refusing  to  obey  such  an  oider.    In 

wJr^Tk\^t  ^•"*  -  ^'  '■  ^- 

Examination  of— Unsatisfactory  answers 
—gommtttal  for  contempt— **  Satisfactory  " 
~~'^^^^*^\*^^—t^elease  pending  appeal,] 
T-The  defendant,  on  her  examination  as  a 
judgment  debtor  under  Rule  748  of  the  King's 
Bench  Act  R.  S.  M.  1902.  c.  40,  admitted 
tnat  she  had  upon  her  person  more  than 
enough  money  to  pay  the  judgment,  but  re- 
fused to  answer  whether  she  wouli  pay  it 

2L«^  *l*^  ^^^^?t^  '^^''ll^  °^t-  Afterwards 
upon  the  plain tirs  application,  under  Rule 
T56,  the  defendant  was  ordered  by  Mathers, 
J.,  to  be  committed  to  gaol  for  twelve  months, 
on  the  ground  that,  within  the  meaning  of 
that  Rule,  she  had  not  made  satisfactory  an- 
swers to  the  questions.     On  appeal  :—JIeW. 

lowing  Merrxtt  v.  McFarren,  1  C.  L.  T.  133. 
and  Metropohtan  Loan  Co.  v.  Mara,  8  P  R 
360,  that  the  order  was  justified  and  should 
not  be  set  aside.— Per  Richards  and  Phippen. 
JJ.A.,  that  the  word  "  satisfactory  "  in  Rule 
jm  only  means  "full  and  truthful/'  and 
that,  as  Rule  748  does  not  provide  for  any 
questions  as  to  the  debtor's  willingness  to 
pay  or  as  to  his  reasons  for  refusing  to  pay 
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there  should  be  no  order  to  commit  under 
Rule  766  for  refusal  to  answer  such  ques- 
tions.— ^The  Ck>urt  bein^  equally  divided,  the 
appeal  was  dismissed  without  costs. — Sub- 
sequently an  order  was  made  on  consent  pro- 
viding for  the  release  of  the  defendant,  pend- 
ing an  appeal  to  the  Supreme  Court  of  Can- 
ada, on  terms  satisfactory  to  the  plaintiff. 
Baieman  v.  Sventon,  18  Man.  L.  R.  493.  10 
W.  L.  R.  361. 

Examination  of  MTont  or  omplojreo — 

Rule  903 — Unpaid  agent  acting  under  power 
of  attorney.  Smith  v.  Clergue^  14  O.  W.  R. 
31. 


Exaaination  of  tramforeo — E)vidence 
of  transfer.  Holme  v.  McCHMvrayj  2  O.  W. 
R.  519. 

Examination  of  transf oreo  —  Third 
mortgage  —  "  EwiQihle  under  emecution,^'\ — 
A  third  mortgage  upon  real  estate  made  by  a 
judgment  debtor  is  not  a  transfer  of  property 
^  exigible  under  execution,"  within  the  mean- 
ing of  Rule  903,  and  the  third  mortgagee  is 
not,  therefore,  liable  to  be  examined  as  a  per- 
son to  whom  such  a  transfer  has  been  made. 
The  words  quoted  refer  to  legal  execution 
and  do  not  include  equitable  execution  or  the 
appointment  of  a  receiver.  Canadian  Min- 
ing d  Investment  Co.  v.  Wheeler,  22  C. 
L.  T.  123,  3  O.  L.  R.  210,  1  O.  W.  R.  103. 

Frandnlent  disposition  of  property — 

Order  for  committal  —  Refusal  to  emecute 
aeeignment  —  Term  of  imprisonment — Collec- 
tion Act.]  —  A  judgment  was  recovered 
against  the  defendant  for  debt,  the  amount 
of  which  at  the  time  of  the  proceedings  to 
be  referred  to  was  ^0.32,  and  was  unsatis- 
fied. The  defendant  entered  into  a  recognis- 
ance for  $45,  and  justified  on  oath  as  being 
worth,  in  personal  property,  consisting  of 
household  furniture,  $45,  over  and  above  all 
his  debts,  including  the  judgment  mentioned 
and  another,  which  were  specifically  brought 
to  his  notice.  An  execution  was  issued,  and 
the  sheriff,  five  days  later,  demanded  the  pro- 
perty, but  the  defendant  replied  that  he  had 
sold  it  for  $60,  which  he  gave  to  his  wife  to 
buy  household  supplies.  The  defendant,  be- 
ing examined  under  the  Collection  Act, 
shewed  that  he  had  conveyed  away  other 
property  to  relatives,  etc.  The  examiner 
made  an  order  under  the  Collection  Act.  s. 
27  (e),  committing  the  defendant  to  gaol  for 
two  months  for  a  fraudulent  disposition  of 
his  property,  or  until  he  should  pay  $61.42, 
the  amount  due  on  the  judgment:  —  Held, 
that  the  examiner  was  fully  justified  in  mak- 
ing the  order  for  imprisonment  —  2.  Tbat 
where  the  debtor  refuses  to  execute  the  as- 
signment mentioned  in  s.  28  of  the  Collection 
Act,  and  the  Judge  or  examiner  determines 
to  commit  him  under  s.  27  of  the  Act.  the 
warrant  or  order  of  committal  cannot  then 
direct  an  assignment  to  be  executed,  but  such 
refusal  of  the  debtor  to  execute  it  can  be 
taken  into  consideration  by  the  officer  or 
Judge  only  in  fixing  the  term  of  imprison- 
ment.   Henniger  T.  Brine,  24  C.  L.  T.  143. 

Gamiahoe — Order  for  payment — Exami- 
nation of  debtor  of  garnishee — Rules  835, 
903,  904.    Roaf  v.  Ditzel,  6  O.  W.  R.  931. 

Jndsniont  snmmons  —  Collection  of 
Debts  Ordinance  —  Power  to  issue  second 


Summons  —  Functions  of  clerk  —  Power  of 
Judge  to  direct  —  Power  to  amend  defec- 
tive summons  —  Procedure  —  Action  — 
Trial.  MeLellan  v.  Thompson,  Irwin  ▼. 
KeUy,  9  W.  li.  R;  41. 

Iiosol  and  oqnitablo  intorost  —  Mo- 
tion by  the  plaintiff  for  an  order  continuing 
an  injunction.] — Held,  that  the  Courts  never 
presume  to  enlarge  a  judgment  creditor's 
rights.— Holmet  v.  MiUage,  [1893]  1  Q.  B. 
661,  followed.  ReiUy  v.  Doucette  (1911),  19 
O.  W.  R.  61.  2  O.  W.  N.  1063. 


—  Judgment  debt — Col- 
lection Act — {N.8.y — Examination  of  debtor 
—  Prohibition  —  uosts,]  —  A  commissioner 
acting  under  the  above  Act  was  prohibited 
from  taking  the  examination  of  a  married 
woman  as  a  judgment  debtor.  Adams  T. 
Slaughenwhite,  8  E.  L.  R.  57. 

Motion  to  oonunit  —  Imperial  Debtors 
Act  in  force  in  N.  W.  T. — Non-payment  of 
judgment  —  Examination  of  debtor — Refasal 
to  disclose  property.  Iverson  v.  Enwright 
(N.W.T.).  2  W.  L.  R.  20. 

Motion  to  commit  —  Imperial  Debtors 
Act,  1809.  in  force  in  Saskatchewan — Saskat- 
chewan Act,  1906 — ^British  North  America 
Act  —  Constitutional  law — Jurisdiction  of 
District  Courts  —  Summons  not  in  com- 
pliance with  Rules — ^Appearance  by  counsel 
to  take  objection  —  Waiver  —  Subpoena  — 
Tender  of  witness  fees  —  Service  —  Costs. 
Pearce  v.  Kerr,  9  W.  L.  R.  504. 

Motion  to  oommit  —  Non-payment  of 
judgment — Contempt  of  Court — ^Disobedience 
of  order — Preliminary  objections — Practice — 
Evidence  of  amount  of  judgment — Examina- 
tion of  debtor  for  discovery  in  aid  of  execu- 
tions-Service of  copy  of  depositions — Rule 
380  (3)  —  Admissibility  of  depositions  on 
motion  to  commit  —  Service  of  order  —  BIx- 
hibiting  original.  Eraser  v.  Kirkpatrick  <N. 
W.T.),  4  W.  L.  R.  1. 

He^loot  or  refusal  to  pay — ^Means  to 
pay  —  Evidence  —  Examination  of  debtor  — 
Committal.  Fraser  v.  Kirkpatrick  (N.W.T.), 
4  W.  L.  R.  317. 


Order  and  appointment  for 
ation — Failure  to  attend — ^Motion  to  com- 
mit— Insufficient  payment  of  conduct  money. 
Douglas  v.  Omand  (N.W.T.),  4  W.  L*.  R. 
331. 


Order  for  eommittal  —  Appeal  fn 
Questions  of  fact  —  Affidavit  —  Oral  evi- 
dence.]— ^The  Court  will  not  set  aside  an  or^ 
der  committing  a  judgment  debtor  to  prison 
on  the  ground  of  his  having  made  a  fraudu- 
lent disposition  of  his  property  whereby  the 
judgment  creditor  is  materially  prejudiced  in 
obtaining  satisfaction  of  his  judgment,  unless 
it  appears  that  the  Judge  making  the  order 
has  taken  some  manifestly  mistaken  view  of 
the  law  or  the  facts.  As  such  Judge  has  had 
the  opportunity  of  hearing  the  witnesses  give 
their  testimony  viva  voce,  and  of  obserTin^ 
their  demeanour,  his  decision  on  quesdons  of 
fact  must  be  taken  to  have  the  same  w^sht 
as  the  verdict  of  a  jury.  On  an  application 
for  a  rule  nisi  to  rescind  a  Judge's  order  im- 
prisoning a  judgment  debtor,  the  applicant 
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cuinot  8h«w  by  affidaFit  what  took  place  be- 
fore the  Jadse  to  whom  the  application  was 
niide;  the  stenofprapher's  return  of  the  evi- 
dence imtst  be  produced.  Bob  p.  De^pres,  In 
re  Or'Ltmrp  ▼.  Detprea,  36  N.  B.  R.  13. 

Ow4mr  f «r  ooataiittal — Power  of  Judge 
to  mcimd — Re-irial — Mandamus,] — A  man- 
dtmu  to  a  EHyision  Court  Juds:e  to  hear 
and  comdder  an  application  made  to  rescind 
in  order  made  under  a.  247  of  Division  Courts 
Act,  conunitting  judgment  debtor,  refused, 
the  IXviflion  Court  Judge  having  no  jnrisdic- 
tioB  to  hear  or  rescind  such  an  order.  Re 
WUion  T.  Dunham,  13  O.  W.  R.  762. 

Ow4mr  f«r  owmmltment  —  Arrest  — 
—Hobeae  carpus  —  Practice  —  Finding  of 
Jodge  after  examination  of  debtor  on  judg- 
Bciit  summons — Warrant  of  commitment  — 
Incffularlty — ^Affidavit.  Moore  T.  Shackle- 
/of<  7  W.  U  R.  d30. 


_  _  _  it  debtor 
ta  •eeoamt  for  any  property  in  his  pos- 
MtfioD  held  for  him  by  third  party.  Dearin 
V.  Harvey  (1823),  Wakeham's  Nfld.  Ca.  406. 

PkysicAaa  and  amrseom  —  Eoamination 
•I  —  Uneatiafactory  ansieera  —  Refusal  to 
Hsdose  his  assets  —  Income  unknown  — 
JSe  hook  kept — Motion  to  commit  debtor  un- 
der Com.  Rule  907 — Order  to  attend  for  re- 
eaaminatian  and  answer  at  his  own  ewpense 
—Costs.} — ^Plaintlif,  a  judgment  creditor,  had 
defendant,  a  physician,  examined  as  to  his 
ability  to  pay.  Defendant  made  unsatisfac- 
tory answers,  stated  that  he  did  not  keep 
books  and  did  not  know  what  his  income 
was,  and  otherwise  refused  to  disclose  his 
■sseti.  Plaintiif  moved  under  Con.  Rule 
WI  to  commit  defendant. — Rlddell,  J.,  held, 
thtt  no  reasonable  man  could  believe  defend- 
ant and  that,  under  the  circumstances,  he 
should  be  committed,  but  he  ordered  defend- 
ant to  attend  before  the  examiner  at  his  own 
expense  upon  proper  notice  and  give  full, 
and  as  far  as  possible,  satisfactory  disclos- 
aresL  Defendant  to  inform  himself  as  to 
kis  bosinees  transactions.  Costs  of  motion 
to  be  added  to  plaintiffs  daim,  or  ordered  to 
be  paid  1^  defendant  at  option  of  plain tiflf. 
Statcrt  V.  Holdcroft  (1910),  17  O.  W.  R. 
14a  2  O.  W.  N.  153. 


of  sharea  in  ooatpany — In- 

toction  to  restrain  further  transfer  —  Ex- 
aaiaatioia  of  transferee — ^Aid  of  execution — 
Affidavit.    Coleman  v.  Hood,  4  O.  W.  R.  300, 
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Bee  AsBBSSMKNT  AND  Taxes — Contract  — 
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— Municipal  Corporations  — Railway. 
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Acreament  not  to  bid — Consideration 
— VaUditu — Limitation  to  particular  sale.] — 
An  agreement  by  which  a  person  undertakes 
for  a  legal  consideration  not  to  bid  at  a 
judicial  sale  of  immoYables  is  lawful  and 
valid.  Such  an  agreement  made  on  the  day 
before  the  sale,  with  the  condition  that  the 
person  to  whom  the  undertaking  is  given 
shall  become  the  purchaser,  is  to  be  regarded 
as  made  in  view  of  this  particular  sale  only, 
and  the  condition  not  being  realised,  is  ex- 
tinguished. It  is  vain  to  attempt  to  revive 
the  undertaking  and  exact  the  consideration 
several  years  later,  under  pretext  that  the 
condition  has  been  realised  at  a  subsequent 
judicial  sale  of  the  same  property  made  in 
different  circumstances.  Duhamel  Y.  O'BuUi- 
van,  15  Que.  K.  B.  109. 

Application  to  Tacate  sheriff's  aal« — 

Bhouid  it  he  made  hy  petition  or  hy  auit-at- 
law— Prejudice— C,  P.  787.]— It  is  not  abso- 
lutely necessary  that  the  application  to  vacate 
a  sheriff's  sale  should  be  made  by  petition ;  it 
may  form  the  subject  of  a  direct  suit-at-law. 
Henry  v.  Mackay  d  Lemieuw  (1910),  11  Que. 
P.  R.  355. 

Before  an  order  for  sale  of  an  insol- 
vent railway  is  made  under  Exchequer  Court 
Act  R.  S.  0.  (1906),  c.  140,  s.  26,  an  en- 
quiry before  a  referee  into  the  validity  and 
priority  of  the  claims  of  the  creditors  may 
be  ordered.  Royal  Trust  Co,  v.  Baie  de 
Chaleurs  Rw,  Co,  (1907),  13  Ex.  C.  R.  1. 

Decree  anthoriaias  aale  of  defend- 
aat'a  intereat  —  Sale  of  whole  estate — 
Refusal  to  confirm.  Butler  v.  Forbes  (N.W. 
T.),  4  W.  L.  R.  579. 

Effect  of — Ewtinction  of  title — Action  to 
remove  cloud  on  title.} — After  the  sale  under 
decree  of  an  immovable  of  which  he  was  the 
owner,  the  debtor  has  no  longer  any  interest 
in  the  property,  and  therefore  has  no  right 
of  action  to  have  removed  from  the  property  a 
hyi>othec  which  he  alleges  has  been  illegally 
registered.  Kauntz  v.  L&oeill^,  24  Que.  S. 
C.  537. 
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Hoar  of  mUo  —  Sale  to  one  hidder^^ 
Covenant  between  seizing  partf  and  party 
upon  iohom  eeizure  is  made,] — ^A  sale  of 
movables,  under  authority  of  justice,  held  at 
a  quarter  to  11,  although  advertised  for  10 
o'clock,  and  in  the  presence  of  only  one 
bidder,  is  valid,  even  If  there  was  an  agree- 
ment between  seizing  party  and  party  upon 
whom  the  seizure  was  made  that  it  should  be 
a  purely  formal  proceeding  and  under  condi- 
tion that  it  would  be  discmarged  if  judgment 
was  satisfied  within  a  fixed  delay.  These 
facts  and  the  further  one  that  the  object 
sold  was  left  in  possession  of  party  upon 
whom  seisure  was  made,  who  agreed  to  reim- 
buise  purchase  price  with  an  additional  sum 
as  indemnity,  cannot  be  set  up  by  party  upon 
whom  seizure  was  made  against  party  who 
purchased  the  object  at  the  sale  in  a  defence 
to  a  seizure  in  revendication,  more  especially 
when  original  seizing  party  iis  not  in  the  case 
and  makes  no  offer  to  reimburse  amount  re- 
ceived by  him  from  the  sale  under  authority 
of  justice.  Frank  v.  Donahue  (1919),  38 
Que.  S.  G.  253. 

Hotioe  —  Publication  on  non-juridical 
day.] — If  a  newspaper  is  published  on  a  non- 
juridical  day,  it  may  lawfully  contain  notices 
of  judicial  sales.  Wallace  y.  Honan,  0  Que. 
P.  R.  222. 

Order  aottliic  Aside — Defective  adver- 
tisement— Absence  of  notice  to  defendants — 
RequiremenU  of  order  for  sale  not  compHed 
ioith  —  8ale  by  tender — Reserve  bid  —  Sale 
to  plaintiffs — Conduct  of  sale— Inadequacy 
of  price — irregularitiee — Judgment,] — In  an 
action  by  the  vendors  against  the  purchasers 
for  specific  performance  of  an  agreement 
for  the  sale  of  land,  judgment  was  given  for 
the  plaintiffs  by  the  terms  of  which  the  de- 
fendants were  to  pay  into  Court  the  amount 
due  for  principal  and  interest  when  ascertained 
by  the  clerk  of  the  Court  at  the  time  and 
place  appointed  by  him,  and.  in  default  of 
payment,  the  lands  were  to  be  sold  under  the 
directions  and  with  the  approval  of  a  Judge, 
and  the  purchase-money  was  to  be  paid  into 
Court,  and  thereafter  a  sufficient  sum  paid 
out  to  satisfy  the  plaintiff's  claim,  and,  if  the 
purchase-money  should  not  be  sufficient,  the 
defendants  were  to  pay  to  the  plaintiffs  the 
amount  of  the  deficiency.  The  account  was 
taken,  the  amount  due  ascertained,  and  a 
day  and  place  appointed  for  payment;  the 
defendants  failed  to  pay;  and  the  plaintiffs 
proceeded  to  bring  the  lands  to  a  sale.  After 
some  negotiations  between  the  solicitors 
for  the  plaintiffs  and  defendants,  an  order 
was  drawn  up  for  sale  of  the  land  by  sealed 
tenders.  Conditions  of  sale  were  inserted  in 
the  order  and  the  reserve  bid  was  fixed  there- 
in at  $10,500.  The  order  was  consented  to 
by  the  solicitors  for  the  plaintiffs  and  de- 
fendants, and  was  thereupon  signed  by  a 
Judge.  No  copy  was  served  upon  the  de- 
fendants or  their  solicitors.  The  land  was 
advertised  for  sale  by  tender,  but  the  ad- 
vertisement was  settled  without  notice  to 
the  defendants,  and  was  not  approved  by  a 
Judge.  It  contained  no  information  as  to 
the  location  and  condition  of  the  property, 
and  did  not  state  where  further  information 
might  be  obtained.  The  defendants  had  no 
notice  of  the  sale,  and  did  not  hear  of  it 
till  some  months  after  it  had  taken  place. 
There  was  only  one  tender,  that  of  the  plain- 


tiffs, for  the  amount  of  the  reserve  bid.  $10,- 
600;  the  plaintiffs  bad  obtained  leave  to  ten- 
der. The  tender  was  accepted  by  the  deck, 
and  the  plaintiffs  declared  the  parchaaers. 
Two  months  later  the  plaintiffs  entered  a 
part  satisfaction  of  the  judgment,  admowl- 
edging  that  $10,500  had  been  paid  thereon, 
and  signed  judgment,  without  leave  of  a 
Judge,  against  the  defendants,  for  the  bal- 
ance due  to  the  plaintiffs  over  and  above  the 
$10,600.  The  order  for  sale  provided  that 
one-third  of  the  accepted  bid  should  be  paid 
into  Court,  and  the  remainder  paid  finom 
time  to  time.  This  term  was  abaolutely 
disregarded,  and,  without  any  leave  being  ob- 
tained, the  plaintiffs  simply  entered  satis- 
faction for  the  amount  of  the  bid.  The  bid 
was  only  two-thirds  of  the  original  price  of 
sale  to  the  defendants,  and  more  than  $2,- 
000  less  than  the  price  at  which  the  plain- 
tiffs sold  to  another  purchaser  a  few  weeks 
later.  No  application  was  made  to  confirm 
the  sale. — Held,  that,  if  there  is  any  case 
where  a  strict  compliance  with  rules  and 
orders  should  be  inristed  on,  it  is  in  such 
a  case  as  this,  where  the  plaintiffs  attempt 
to  purchase  at  a  sale  of  which  they  have  the 
conduct;  and,  as  there  had  been  neither  a 
strict  nor  a  substantial  compliance  with  the 
ordinary  requirements,  and  an  injustice  would 
be  done  the  defendants  if  the  sale  should  be 
confirmed,  the  order  of  Stuart,  J.,  setting 
aside  the  sale  and  the  judgment  and  other 
proceedings,  diould  be  affirmed.  Whitney  v. 
Bum   (1910),  16  W.  L.  R.  392.  Alta, 

L.   R. 

Party  liaTli&s  eondnot  pvrekaalms — 

Invalidity  —  Objection  —  Person  intereeted 
in  proceeds.] — In  the  absence  of  any  order  or 
direction,  the  plaintiff  and  not  the  derk  of 
the  Court  is  to  be  considered  to  have  the 
conduct  of  a  judidal  sale.  Where  the  plain- 
tiff, who  had  conduct  of  such  a  sale,  purdiasea 
the  land  without  leave,  confirmation  was  re- 
fused. Such  a  sale  is  void,  not  merely  void- 
able, and  it  is  unnecessary  for  the  person 
opposing  to  shew  that  the  purchaser  has  per- 
petrated fraud,  or  acquired  the  property  at 
less  than  its  value,  or  obtained  undue  advant- 
age, or  that  the  lands  should  have  realised 
sufficient  to  give  him  an  interest  in  the  pro- 
ceeds. Any  person  having  any  interest  in 
the  proceeds  of  a  sale,  whether  a  party  or 
not,  has  a  right  to  object  to  confirmation. 
Pruden  v.  Squarebriggs,  2  Terr.  L.  R.  20O. 

Periahable  thiass  —  Sale — Executitm — 
Discretion  of  the  Judge  —  C.  P,  5,  63^.] — 
As  a  rule,  a  Judge  has  the  power  to  issue 
every  conservatory  order  when  the  interest 
of  the  parties  requires  it.  This  principle  of 
law  is  indeterminate  and  is  only  subject  to 
the  discretion  of  the  Judge  applying  it.  This 
power  of  the  Judge  should  be  exercised  prin- 
cipally in  matters  of  a  preliminary  nature 
and  in  which  despatch  is  required;  the  sale 
of  cattle  which  have  been  sdzed  may,  ac- 
cording to  drcumstances,  be  considered  sudi 
ao  occasion.  Parizeau  v.  Meloche  Heirs 
(1910),  12  Que.  P.  R.  161. 


Report   on   sale   by   Loeal 

Application  to  set  aside  —  Irregularitiee  — 
Inadequacy  of  price — Right  of  purchaser^l — 
Where  a  judidal  sale  of  lands  was  well  adver- 
tised and  the  Local  Master  acted  fairly  and 
took  every  precaution  to  get  the  highest  price 
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for  the  property,  the  sale  will  not  be  set  aside 
bceaoK  a  responsible  party  says  he  is  pre- 
pared to  boy  at  a  higher  price  than  that  which 
VIS  obtained  1^  the  Local  Master.  Oausin* 
V.  CoiwtM  (1910),  16  O.  W.  R.  576,  1  O.  W. 
R.995. 


aad  baIo  of  moTables  —  Ad- 

fuHetUtm — Hour  of  itUe — Biddinff — Auction 
—  NmOUu  —  Seizure  in  revendication  —  O.  P. 
M.] — ^Ae  fact  that  a  .sale  under  authority 
of  justice,  announced  to  take  place  at  ten 
o'dock  in  the  forenoon,  only  commenced  at  a 
qaarter  to  eleyen  on  the  same  day,  and  the 
fortber  facts  that  tiie  only  bidder  present  was 
tbe  plaintiff  who  made  but  one  bid,  are  not 
mffident  reasons  to  disturb  the  sale  from  the 
Boment  it  is  established  that  there  was  no 
eoUnaion  between  the  plaintiff  and  the  bailiff 
who  made  the  sale.  Prank  v.  Donohue 
(1910),  16  R.  L.  n.  s.  (Que.)  329. 


—  Riffhts  of  purchaser — 
Tremafer  of  purchaee — Oontestaiion  of  colkh 
eslioii.1 — A  purchaser  at  a  sheriff's  auction 
ale,  who  hais  transferred  his  rights  in  the 
purchase,  has  no  Interest  in  the  distribu- 
tkn  of  the  moneys  made  at  the  sale  by  the 
iherilE,  and  has,  therefore,  the  right  to  contest 
a  collocation.  Eastern  Townships  Sank  v. 
AfMkOi,  8  Q.  P.  R.  109. 

See  CbiTTRACT — ^Mobtoage— Railway. 
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—  Justification  — 
reqmieition.] — A  company  authorised  to  fur- 
nish security  in  the  C3ourts  may  be  required 
to  justify  as  to  solvency,  but  its  security  wiU 
sot  be  rejected  unless  it  appears  that  the 
party  complaining  of  it  has  required  the  com- 
pany to  justify.  Ludlam  v.  Weiss,  6  Que.  P. 
R.206. 

See  Aebist  —  Bond—^^obts — ^Principal 
4JID  Suiun'i. 


JUNCTIOir. 

See  Railway. 


See  (^oNSTrrnnoNAL  Law. 


JUBISDICTIOH. 

to  Privy  Council — Stay  of  pro- 
.] — When,  as  provided  by  s.  58  of 
SiqiL  Coort  Act,  a  judgment  of  that  Court 
has  beoi  certified  by  the  registrar  to  the 
ptoper  officer  of  the  C!ourt  of  original  juris- 
diedon,  and  the  latter  has  made  all  proper 
catrics  thereof,  the  Supreme  CJourt  has  no 
power  to  stay  proceedings  for  purpose  of  an 
appeal  from  said  judgment  to  the  Privy 
CmmeaSL  Union  Investment  Co,  v.  WeUs 
141  8.  C  R.  244),  overruled.  Peters  v. 
fenme  (1900),  42  S.  C.  R.  361. 


Ap]plieation  for  shares  in  a  company 
was  signed  at  Granby,  district  of  Bedford, 
where  defendant  had  his  domicil : — Held^  that 
defendant  could  not  be  sued  in  district  of 
St.  Francis,  because  said  application  was  ac- 
cepted, by  directors  of  plaintiff  company,  at 
Richmond,  district  of  St.  Francis.  Richmond 
d  Drummond  Pire  Ins.  Co,  V.  MacDonald 
(1911),  12  One.  P.  R.  274. 

Arbitration  in  disputes  between  pro- 
vinces exceeded  their  jurisdiction.  Quebec  v. 
OntaHo  (1909),  42  S.  C.  R.  161. 

Assignation  —  Defendant  sued  out  of 
proper  jurisdiction — Recourse — Exception  to 
jurisdiction  —  Closing  or  setting  aside  the 
action  with  judgment  for  a  part  of  the  debtJ] 
— ^A  defendant  summoned  before  a  Oourt  not 
of  his  domicil,  may  insist  on  the  cause  being 
tried  before  it,  or  to  set  aside  the  action  on 
acknowledging  the  amount  of  the  debt.  Art. 
170,  C.  P.  An  exception  to  the  jurisdiction 
which  permits  judgment  for  the  plaintiff  for 
only  part  of  the  debt,  is  irregular  and  must  be 
set  aside.  Belleau  v.  Dufault  (1909).  36 
Que.  S.  C.  306. 

By-law  antlftorisins  tbe  Xfayor's 
Conrt  to  adjndioate  upon  Unas  impoaed 
by  the  city  is  Toid.] — ^The  dJharlottetown 
Incorporation  Act  gave  the  corporation  power 
to  make  by-laws  for  the  good  rule,  govern- 
ment, etc,  of  the  city,  provided  such  by-laws 
were  not  repugnant  to  any  public  law. 
Section  47  vested  all  the  executive  powers  of 
the  corporation  in  the  mayor  and  one  council- 
lor, who  were  to  hold  a  police  0>urt,  and 
therein  hear  and  determine  every  criminal 
offence  cognizable  before  one  or  more  justices 
of  the  peace.  The  dty,  under  the  Act,  passed 
a  by-law  to  regulate  the  sale  of  liquors  by 
retail  in  Gharlottetown,  section  22  of  which 
required  the  city  marshal  and  police  con- 
stables or  either  of  them  to  summon  any 
party  guilty  of  a  breach  of  the  by-law  before 
the  poSce  (5ourt,  at  the  suit  of  the  city  on  the 
prosecution  of  the  city  marshaL  D.  had 
been  prosecuted  in  the  Police  Ck>urt  for  a 
breach  of  the  by-law,  convicted  and  fined. 
On  appeal  he  contended  that  the  prosecution 
was  improperly  brought  in  the  Police  Court, 
which  was  really  the  C!ourt  of  the  mayor  and 
councillors  of  the  city,  and  as  the  city  was 
the  prosecuting  party  and  was  to  receive 
the  fine  the  prosecution  ought  not  to  have 
been  brought  in  their  own  Oourt: — Heldy 
(Palmer,  O.J.,  Hensley,  J.,  concurring),  that 
the  by-law  so  far  as  it  authorised  the  city  to 
prosecute  in  their  own  Oourt  was  void,  and 
that  the  conviction  must  be  quashed.  Down- 
ing v.  Gharlottetown  (1875),  2  P.  E.  I.  R.  1. 

*'  Carrying  on  bnsiness  '*  —  Absent  — 
Poreigners  —  Service  of  writ  set  (Mide,'\ — 
**  CJarrying  on  business  "  means  the  possession 
within  the  jurisdiction  of  a  place  of  business 
held  in  the  name  of  the  firm  by  a  partner  or 
by  a  person  or  persons  in  the  pay  of  the  firm. 
Assumption  of  jurisdiction  over  absent  for- 
eigners can  only  be  supported  on  the  grounds 
of  constructive  residence  or  attornment  to  the 
jurisdiction.  Service  of  a  writ  would  be 
valid  only  if  at  the  time  of  service  the  de- 
fendants were  carrying  on  business  in  the 
province.  Murphy  v.  Phoenix  Bridge  Co. 
(1899),  18  P.  R.  495,  followed:— -Held,  on 
the  evidence,  that  defendants  were  not  carry- 
ing on  business  within  the  province  at  the 
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time  of  the  service  of  the  writ,  and  the 
senrice  should  therefore  he  set  aside.  Ryck- 
man  v.  Randolph  (1909),  14  O.  W.  R.  908, 
1  O.  W.  N.  150 ;  affirmed,  14  O.  W.  R,  1024, 1 
O.  W.  N.  171.  Leaye  to  appeal  to  Divisional 
Court  refused,  14  O.  W.  R.  1013,  1  O.  W.  N. 
201,  20  O.  L.  R.  1. 

Oavae  of  aotion  »rialiic  partly  in  one 
district  and  partly  in  another  fcives  no  juris- 
diction under  sub-sec.  3  of  Art.  94  G.  P. 
Richmond  d  Drummond  Fire  Int,  Co,  y. 
Macdonald  (1911).  12  Que.  P.  R.  274. 

Choiee  of  jiuelsdietion.] — When  a  de- 
clinatory exception  is  founded  upon  a  denial 
of  the  allegations  of  the  declaration,  which 
tend  to  support  a  jurisdiction  other  than  that 
of  the  domicil  of  the  defendant,  the  burden 
of  proof  rests  upon  the  plaintiff  to  justify 
his  choice  of  jurisdiction.  Tanguay  y.  Dale 
(1910),  12  Que.  P.  R.  246. 

Cironit  Oourt  of  the  county  of  Berthier 
— Defendant  summoned  in  the  district  of 
Richelieu-^,  P.  -J8,  55;  R,  8.  Q,  8102,1-- 
The  Court  in  the  county  of  Berthier  has  ex- 
clusive jurisdiction  over  all  cases  in  the  Cir- 
cuit Court  in  that  county. — ^Defendant,  de- 
scribed in  the  writ  of  summons  as  of  the 
county  of  Berthier,  cannot  be  sued  for  $100 
in  the  Superior  0)urt  for  district  of  Riche- 
lieu although  he  was  served  with  the  writ  in 
that  district.  Latour  v.  Ouevremont  (1910), 
12  Que.  P.  R.  38. 

Cirenlt  Court  oases  svsooptible  of 
appeal  —  Ultra  petita  —  Judgment  for 
more  than  $200  —  Costs — C.  C.  P.  55,  S49. 
(Varying  judgment  of  Martineau,  J.)] — 
When,  for  the  purpose  of  giving  jurisdiction 
to  the  Circuit  Court  in  cases  susceptible  of 
appeid,  the  plaintiff  has  reduced  his  claim  to 
$200,  so  that  the  Superior  Court  will  not  be 
able  to  hear  and  determine  the  case,  the 
(Ik>ui-t  cannot  deliver  judgment  for  a  larger 
sum ;  if  it  does,  the  judgment  will  be  modified 
by  the  Court  of  Review,  with  costs  against 
the  plaintiff.  Meunier  v.  Forand^  11  Que.  P. 
R,  60. 

Oompotont  Oo«rt— O.  P.  48,  5L  M.  C. 

807,  1042.]  —  When  they  exceed  $100  the 
taxed  expenses  of  a  special  superintendent 
may  be  recovered  by  suit  before  the  Superior 
Court.  The  jurisdiction  in  such  matters  given 
to  the  Circuit  Court  by  Articles  807  and  1042 
M.  C.  does  not  exclude  the  Superior  Court. 
St.  Anne  v.  Lafleur  (1911),  12  Que.  P.  R. 
376. 

County  Court — Cause  of  action  arising, 
and  defendant  residing,  u>ithout  the  district — 
— Affidavit  of  merits — N.  S.  Order  SL  Rule 
1  (5).] — Action  to  recover  price  of  goods 
sold  and  delivered.  Defendant  pleaded  that 
cause  of  action  arose,  and  that  he  resided 
outside  the  jurisdiction  of  the  0>urt.  Order 
made  changing  venue.  A  plea  to  the  juris- 
diction of  the  0>urt  is  a  good  defence  to  the 
action  on  the  merits.  Rea  v.  Lookett,  7  £3. 
L.  R.  24. 

CovBty  Court  —  Excess  —  Damages 
arising  out  of  transactions  exceeding  $150.] 
— When  transactions  exceed  $160  in  amount 
and  no  balance  has  been  struck  and  acknow- 
ledged the  County  Court  of  P.  B.  Island  has 


no   jurisdiction.    Dodd  y.    OiUia    (1876),   2 
P.  B.  I.  R.  31. 

Coaiity  Jvdso — Application  to  postpone 
the  trial  allowed  on  appeal — Power  to  grant 
postponement — (Consent  to  allow  Judge  in 
Chambers  to  also  dispose  of  question— -Costa 
— Con.  Rule  46. — Wendover  y.  Nicholson,  5 
O.  W.  R.  646,  distinguished.  Touldon  ▼. 
London  Guarantee  Co.  (1911),  19  O.  W.  R. 
291,  2  O.  W.  N.  1136. 


Courts  are  not  bowad  by  agreements 
of  counsel  in  a  stated  case  as  to  effect  upon 
rights  of  parties  to  the  action  by  determina- 
tion of  certain  questions  submitted  in  certain 
specified  ways.  Marfan  y.  O.  T,  P.  Rfo,  Co.^ 
2  Alta.  L.  R.  43.  10  W.  L.  R.  465»  9  CJan. 
Rw.  Cas.  341. 

Covrt  has  no  Jnrisdietlon  to  enforce 
acceptance  of  offer  of  compensation  in  an 
action  under  Workmen's  Compensation  Act. 
Krasno  y.  Loomis  (1910),  11  Que.  P.  R. 
432. 

Conrt   of   Appeal   for   B.    C.    has    no 

jurisdiction  to  hear  a  motion  for  a  writ  of 
habeas  corpus  in  the  first  instance.  R.  y. 
Rahamat  AU  (1910),  14  W.  L.  R.  109. 

Conrt  of  Appeal  for  Ontario  has  no 

jurisdiction  to  hear  an  appeal  upon  a  case 
stated  by  a  magistrate,  from  a  summary  con- 
viction, under  Cnt  Summary  Convictions 
Act,  for  an  offence  against  a  provincial 
statute.  R.  v.  Henry  (1910),  15  O.  W.  R. 
621,  21  O.  L.  R.  494. 

Deeisions    of    oo-ordinate    trlbnnal.] 

— The  Court  is  not  bound  to  follow  decisions 
of  a  co-ordinate  tribunal  on  same  question  of 
law,  except  as  a  matter  of  judicial  comity. 
Where  a  doubt  exists  the  0>urt  will  prefer 
its  own  interpretation  of  law  to  that  given 
by  a  co-ordinate  Ck>urt. — The  judgment  of  the 
Quebec  Superior  Court  on  the  law  of  set-off 
in  winding-up  cases  in  Exchange  Banh  y. 
Burland,  7  Leg.  N.  18,  not  followed.  Re 
Central  Bank — Ex  p.  Harrison  d  Standing 
(1888),  30  C.  L.T.  271. 

Declinatory  exception — Circuit  Cowrt 
for  the  county  of  Berthier — Exclusive  jurie- 
diction  up  to  $200— C.  P.  55,  110 :  61  K  cfc. 
20,] — An  action  under  $200,  which  originated 
in  the  county  of  Berthier  where  the  defendant 
is  domiciled,  comes  within  the  exclusive  j aria- 
diction  of  the  Circuit  Court  of  the  county  of 
Berthier,  if  the  defendant  is  served  at 
Berthier.  Lemoine  v.  Bergeron  (1910),  U 
Que.  P.  R.  387. 

Declinatory  exception  —  Circuit  Court 
for  the  county  of  Berthier — C.  P.  48,  54*  55, 
76,  94  17t—R,  8.  g.  3102,]— By  virtue  of  a. 
3102  R.  S.  Q.,  the  Circuit  CJourt  for  the 
county  of  Berthier  has  exclusive  jurisdiction 
in  a  case  for  $100  in  which  the  defendant  is 
domiciled  in  the  county  of  Berthier,  and 
where  the  cause  of  action  arose,  although  the 
writ  was  served  in  the  district  of  Richelieu. 
Latour  v.  Ouevremont  (1910),  16  R.  de  J. 
476. 

Defendant  serred  personally  wrltlk 
the  action — Allegation  of  abuse  of  loiroi 
process  —  Declinatory  exertions— C»  P.  9\^ 
par,  2,  p.  170] — Held,  a  defendant,  haying 
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Us  domidl  in  the  district  of  Qnebec,  who  is 
fomiDoaed  to  Montreal  for  examination  by 
nean*  of  a  sabpoena  from  the  Superior  Court 
of  the  dtBtrict  of  Montreal,  can,  then  and 
there,  be  served  personally  with  an  action 
after  his  examination,  and  such  service  gives 
iuriidiction  to  the  Montreal  Courts.  If  said 
defendant  complains  of  an  abuse  of  legal  pro- 
cess and  frandalent  measures,  it  is  incumbent 
OB  Mm  to  prove  these  allegations,  and  if  such 
proof  was  not  made,  his  declinatory  exceptions 
win  be  dismissed.  Hyde  v.  Bo9v>ell  (1909), 
10  Que.  P.  R.  38& 

IMsMet  llacistimte's  C««rt  is  a  Court 
of  inferior  jarisdiction,  within  the  meaning 
of  Art  1003  C.  P.,  and  is  subject  to  the  con- 
trol of  the  Superior  Court.  De^armeauo  v. 
8t.  Tkere^e  (1900),  19  Que.  K,  B.  481. 

BiwisloiB  Covrt  Aet  —  Ametidment  10 
Eiw,  TIL  c.  S2,  9,  62  (d) — Oonstrudion  of 
-^itablished  a  new  and  independent  test  of 
/snstficftofi — Co9t9  of  action  in  County  Court 
— fiesle  —  A^eertaininff  amount  involved— 
Prodmetion  of  documents  and  proof  of  sig- 
■«#sr«.]  —  Divisional  (}ourt  held,   that   10 
Hw.  VII.  c  32,  s.  62  (d),  whidi  reads  "  an 
•aoont  shall  not  be  deemed  to  be  so  ascer- 
tained where  it  is  necessary  for  the  plaintiff 
to  give  other  and  extrinsic  evidence  beyond 
the  production  of  a  document  and  proof  of 
the  signature  to  it.*'  gave  Division  Courts  a 
sew  and  independent  jurisdiction,   therefore 
•etioas  depending  entirely  upon  documentary 
evidence  are  within  the  jurisdiction  of  Divi- 
■WB   Ooorts.       That    costs    of    such    action 
brooght  in  0>unty  Courts  should  be  taxed 
upon   Division   Court   scale. — Slater  v.    L«- 
iofve.  9  O.  lu  B.  545.  5  O.  W.  R.  420.  539, 
specially  referred  to.     Mcllhargey  v.  Queen 
aOlO),  17  O.  W.  R.  872.  2  O.  W.  N.  364. 


order  allowias  ot^er  pleas 
issiie — Setting  ostde.]-— An 
ord^r  allowing  other  pleas  to  be  made  with 
a  plea  of  not  guilty  by  statute  should  not 
be  made  es  parte.  If  such  an  order  is  made 
at  perte,  even  inadvertently,  the  Judge  who 
made  it  has  no  jurisdiction  to  set  it  aside. 
Any  application  for  that  purpose  must  be 
sitde  to  the  Court  en  banc.  Jackson  v. 
(•«».  Poc.  Rw.   (1907),  6  Terr.  L.  R.  423. 


to  —  Cause  of  action — Pro- 
perfff  of  defendants.^ — Where  the  cause  of 
sctioa  arose  out  of  the  province  of  Quebec 
and  the  defendants  had  no  residence  or 
principal  office  in  that  province,  but  had 
certain  goods  therein  in  the  hands  of  an 
agent  for  sale  on  commission: — Held,  that 
sa^  goods  were  property  within  the  meaning 
of  Art.  94  (4),  C.  P. ;  and  an  exception  to  the 
jnriadiction  was  dismissed.  Lumsden  v. 
Cowon,  3  Q.  P.  R.  155. 


_  _  _  to  —  Time  —  Prejudice,^ — 
An  emeeption  dMinatoire  filed  within  the 
tiae  allowed  by  Art.  164,  C.  C.  P.,  but  of 
which  Botioe  has  been  given  for  a  date  beyond 
the  three  days  after  the  entry  of  the  cause, 
win  be  maintained,  if  it  causes  no  prejudice 
•s  the  other  party.  Price  v.  Foumier,  17 
Qor.  8.  C  333.  3  Que.  P.  R.  73. 


,_- -^ illegally  summoned 

wweajodicial  district  may  by  declina- 
tory exception  ask  that  the  record  be  re- 
frrrnd   to  the  0>nrt    of  one    of    the  places 


where  the  whole  or  part  of  his  property  is 
situated,  and  the  plaintiff,  havin?  sued  be- 
fore a  Court  which  was  manifestly  without 
jurisdiction,  has  lost  his  option  between  the 
districts  which  would  otherwise  have  juris- 
diction. Germain  v.  Skives  Lumber  Co. 
(1910),  12  Que.  P.  R.  252. 

Foreign  defendant  hawins  property 
in  proTinee  of  Qnebee — Declinatory  ew- 
ception—C.  P.  94,  par.  4,  170,  69  V.  c.  -*!.] — 
A  foreign  defendant  can  be  sued  in  the  pro- 
vince 01  Quebec,  if  he  has  property  in  said 
province  which  can  be  taken  in  execution  for 
his  debts.  In  the  present  case  the  action 
being  for  the  canceUation  of  a  sale,  the  price 
whereof  has  not  been  entirely  paid,  and  the 
goods  being  at  Montreal,  in  the  province  of 
Quebec,  these  goods,  or  the  value  thereof, 
are  to  be  considered  as  defendant's  property, 
and  the  latter  who  resides  at  Manchester, 
England,  may  be  sued  in  the  district  of 
Montreal.  Porter  v.  Can.  Rubber  Co. 
(1909).  10  Q.  P.  R.4a2. 

Hypotheeary  action — Defendants  domi- 
cil — Action  dismissed  on  CourVs  ovon  initio- 
tive — Costs— C.  P.  100,  54P.]— -An  hypothe- 
cary action,  even  when  not  contested,  will  be 
dismissed  by  the  Superior  CJourt  in  Montreal 
on  its  own  initiative  when  the  hypothecated 
property  is  situated  in  the  district  of  Quebec, 
and  when  the  defendant  is  domiciled  and  is 
served  with  the  writ  in  that  district.  The 
action  will  be  dismissed  without  costs  in  view 
of  the  fact  that  the  defendant  made  default 
to  appear.  La  Ponder e  v.  Bolduc  (1909), 
11  Que.  P.  R.  309. 

Jndse  in  Chambers  has  no  power  to 
order  viva  voce  examination  of  a  witness  de 
bene  esse.  Hodgson  v.  Daicson  (18(58),  1  P. 
E.  I.  R.  281. 

Jndce  of  Superior  Oonrt  in  the  dis- 
trict of  Quebec  may  hear,  at  Quebec,  an 
application  made  under  the  Combines  In- 
vestigation Act  against  a  company  having  its 
principal  place  of  business  in  the  district  of 
Montreal;  said  Judge  being  an  officer  acting 
under  a  Dominion  statute,  the  order  given  to 
the  company  is  not  a  judicial  proceeding.  A 
declinatory  exception  to  have  the  case  re- 
ferred to  the  district  of  Montreal  will  be 
dismissed.  United  Shoe  Machinery  Co.  v. 
Drouin   (1911),  12  Que.  P.  R.  289. 

Jnrisdietion  of  a  Conrt  is  determined 
by  the  eonelnsions  of  an  action — Sum- 
mary matters — Action  to  recover  a  loan  of 
money  guaranteed  by  hypothec — C.  P.  1150.] 
— An  action  at  law  is  decided  according  to 
the  condusions  of  the  statement,  and  it  is 
upon  them  that  the  jurisdiction  of  a  Court 
must  be  determined. — An  action  to  recover  a 
loan  of  money  founded  upon  promissory  notes 
had  in  part  guaranteed  by  a  hypothec,  is  not 
an  hypothecary  action  and  is  governed  by  the 
provisions  of  the  law  respecting  **  summary 
matters."  Mackay  v.  Aquin  (1910),  11  Que. 
P.  R.  372. 

Jurisdietion  of  t^e  Oonrt  ought  to 
appear  either  on  the  face  of  the  record  or 
by  the  allegations  of  the  declaration;  in  the 
latter  case  the  burden  of  proof  is  on  the 
plaintiff  to  establish  such  ground  of  juris- 
diction. Richmond  d  Drummond  Fire  Ins. 
Co,  V.  Macdonald  (1911),  12  Que.  P.  R. 
274. 
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Jiutiee  of  P«aoo  —  Value  of  land  tm- 
propriated,]— To  be  ascertained  by  justices 
of  the  peace  and  specially  summoned  jury. 
Jury  not  qualified  to  assess  value  of  land  ex- 
propriated without  expert  evidence.  Beaudry 
y.  Montreal  (1858),  C.  R.  2  A.  O.  842. 

Iioeal  Jiids^  —  Neio  judicktl  dUirict — 
Venne — Con.  Rules,  45,  48,  ?(?/.] — On  22nd 
January,  1909,  plaintiffii  issued  writ  at 
Kenora,  the  district  town  of  the  judicial  dis- 
trict of  Rainy  River.  On  20th  March  part 
of  that  district  was  formed  into  a  new  judicial 
district  of  Fort  Frances.  On  15th  May  plain- 
tiffs filed  their  statement  of  claim  at  Kenora 
and  laid  venue  at  Fort  Frances.  On  13th 
December  the  Local  Judge  at  Fort  Frances 
made  an  order  adding  the  munidpality  of 
Mclrvine  as  a  party  defendant: — Held,  that 
the  action  having  been  brought  in  the  original 
district  of  Rainy  River,  the  mere  fact  that 
venue  was  laid  at  Fort  Frances  did  not  give 
the  Local  Judge  at  Fort  Frances  jurisdiction 
to  hear  the  motion  nor  to  make  the  order. 
Order  set  aside  with  costs  to  plaintiffs  in  any 
event.  McKenzie-Mann  Co.  v.  8ooit  (1910), 
15  O.  W.  R.  342. 

liOcal  Jtidse.] — ^Where  the  evidence  did 
not  shew  that  all  parties  had  agreed  to  the 
motion  being  disposed  of  by  the  Local  Judge — 
one  of  the  solicitors  not  being  a  resident  in 
the  county — it  was  held  that  the  appeal 
should  be  allowed.  Sproal  v.  Sprodl  (1909), 
14  O.  W.  R.  972,  1  O.  W.  N.  135. 

liOns  ▼Aoation — Motion  to  reject  oppo- 
eition,} — A  Judge  has  the  right  to  entertain, 
during  long  vacation,  the  hearing  on  a  mo- 
tion to  reject  an  opposition  made  under  pro- 
visions of  Art.  651,  Code  of  Civil  Procedure. 
Noel  V.  PoiUin  d  Houde  (1910),  12  Que.  P. 
R.  18. 

Merchant  Seaman  Act — Jurisdiction  of 
tico  s^^ticei  respecting  wages  up  to  £50  — 
Enquiry  into  accounts  emceeding  £50  to  ascer- 
tain balance. ^ — ^The  Merchant  Seaman  Act 
gives  two  justices  of  the  peace  jurisdiction  in 
actions  for  wages  up  to  £50.  Plaintiff  sued 
for  a  balance  of  £15  15s.  To  ascertain  the 
balance  really  due  the  justices  had  to  enquire 
into  the  amount  of  his  wages  during  his  whole 
services,  which  exceeded  £70.  An  application 
was  now  made  to  set  aside  their  judgment  on 
the  ground  that  they  had  exceeded  their  juris- 
diction : — Held,  Peters,  J.,  that  the  judgment 
below  must  be  sustained.  Bouche  v.  Auhcard 
(1860),  1  P.  B.  L  R.  295. 

Municipal  conncila.  in  the  decisions 
which  they  reach  by  virtue  of  the  license 
law  respecting  the  certificate  for  a  hotel 
license  (excepting  the  cases  provided  against 
in  s.  22),  exercise  a  purely  discretionary 
power  and,  consequently,  such  decisions  are 
not  subjected  to  the  reforming  or  controlling 
power  of  the  Courts.  Desormeauw  v.  8t, 
Therese  (1909).  19  Que.  K.  B.  481. 


Objection  to — Right  of  Judge  to  raise.] 
— Where  a  petition  was  presented  for  pay- 
ment over  of  insurance  moneys  deposited  by 
the  insurers,  whereas  the  claimant  should 
have  brought  an  action: — Held,  that  the 
Judge  hearing  the  petition  had  a  right  to 
raise  the  objection  to  jurisdiction  of  his  own 
motion.  Re  Doran  d  A.  O.  U.  W.,  3  Que. 
P.  R.  441. 


Opposition  for  paTnteott  —  RejeoHon 
aper  motion — Vacation — Lessor  and  lessee — 
insolvency — Distribution  of  moneys  amongst 
creditors:  —  1.  The  Court  has  jurisdiction, 
during  the  long  vacation,  to  dismiss,  upon 
motion,  an  opposition  for  payment,  in  a  case 
between  landlord  and  tenant — ^2.  An  opposi- 
tion for  payment  alleging  the  defendant's  in- 
solvency, and  praying  that  the  bailiff  charged 
with  the  writ  make  return  of  the  moneys  paid 
into  Court,  that  the  creditors  be  called  in  and 
that  the  moneys  be  distributed  according  to 
the  claims  filed,  cannot  be  dismissed,  upon 
motion,  although  it  is  alleged  that  the  judg- 
ment of  the  seizing  creditor  is  sufficient  to 
offset  all  the  moneys  obtained  by  the  sale,  and 
that  the  opposant  is  without  interest,  but  that, 
even  in  such  a  case,  the  moneys  should  be 
deposited  in  Ck>urt  to  be  distributed  accord- 
ing to  the  respective  rights  of  the  creditors. — 
C.  P.  15,  670,  672,  673,  676,  793.  HuU  v.  Mc- 
Fadden  d  Hodgson  Summer  Co,,  16  R.  Ix 
n.s.  7. 

Personal  hypot^eeazy  aetion  —  Con- 
current jurisdiction  of  the  Superior  Court  and 
of  the  Circuit  Court.} — Wiui  the  exception 
of  the  districts  of  Montreal  and  Quebec,  io 
which  its  jurisdiction  is  exclusive,  the  Su- 
perior Court  has  concurrent  jurisdiction  with 
the  Circuit  Court,  sitting  elsewhere  than  at 
the  chief  place  of  the  district,  over  a  personal 
hypothecary  action  for  the  sum  of  $33.34. 
Campeau  v.  Deschambault  d  Northern  Colo- 
nization Rio.  Co.  (1909),  37  Que.  S.  C.  542. 

ProTineial  Oonrt  —  Foreign  Ittnds  — 
Trusts.] — An  action  will  not  lie  in  Ontario 
for  a  declaration  that  land  outside  the  pro- 
vince is  held  by  the  defendant  as  mortgagee 
from  the  plaintiff  and  for  redemption,  even 
though  both  parties  reside  in  the  province. 
Judgment  of  Meredith,  C.J.,  30  O.  R.  650,  19 
C.  L.  T.  281,  affirmed ;  Madennan,  J.A.,  dis- 
senting. Ounn  V.  Harper,  21  C.  L.  T.  552, 
2  O.  L.  R,  611. 

Qnashlng   mnnicipal   reeolntiona.]  — 

District  Magistrate's  Court  has  a  Jurisdic- 
tion limited  by  Art.  100  M.  C.  to  cases  of 
illegality. — Hence,  a  petition  to  quash,  pre- 
sented to  such  Court,  should  state  the  rea- 
sons why  the  proceedings  before  the  muni- 
cipal council  were  illegal  in  order  to  give  the 
Court  the  right  to  take  cognizance  of  the 
case.  Desormeauw  v.  Therese  (1909),  19 
Que.  K.  B.  481. 

Ratione  materiae  and  ratiome  per- 
sonae  —  Reference  of  case  by  incompetent 
Court  to  competent  one — Reference  when  de- 
manded by  aefendant  —  Reference  by  the 
Court  itself,] — ^It  is  only  at  defendant's  re- 
quest in  every  case,  or  by  the  Court  itself  in 
a  case  of  want  of  jurisdiction  ratione  materia! 
only,  that  the  incompetent  Court  may  refer  a 
case  to  a  competent  one.  It  follows  that, 
when,  in  an  hypothecary  action,  the  im- 
movable being  situated  in  the  district  of 
Quebec,  instituted  in  the  district  of  Mont- 
real, the  defendant,  domiciled  at  (^ebec,  does 
not  appear  upon  the  action,  the  Saperior 
CJourt  at  Montreal,  incompetent  ratione 
personw,  cannot  refer  the  action  to  the  dis- 
trict of  Quebec  and  should  dismiss  it.  La 
Fonciere  V.  Bolduc  (1909).  38  Que.  S.  C. 
128. 

Recorder's  Oonrt  cannot  reserve  plain- 
tiff's rights  for  the  future  when  in  so  doing 
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it  wooM  exceed  its  jurisdiction,  the  contract 
in  Aipate  representing  tlie  sum  of  $800. 
Ommet  v.  Flemrp  (1910).  12  Que.  P.  B.  96. 

Bse«vder's  Covrt,  Momtveal — Recovery 
§f  f^mmder  hy4aw.} — ^The  Recorder's  Court 
for  the  city  of  Montreal  has  jurisdiction  to 
tiy  an  action  for  the  recovery  of  a  fine  im- 
pwed  for  a  breach  of  the  conditions  in  a  by- 
law to  grant  a  street  railway  company  cer- 
tam  priTilegea.  The  fact  that  a  contract  is 
entered  into  by  the  city  and  the  company,  to 
carry  ont  the  by-law,  does  not  alter  the  nature 
of  tbe  duties  prescribed  by  the  latter,  so  as  to 
cooTert  them  into  contractual  obli^tions. 
One.  R«,  Light  d  Power  Co.  d  Recorder'e 
Cemrt  of  Que^  32  Que.  S.  C.  489  and  17  Que. 
K.  a  256,  followed.  Montreal  8U  Rw.  Co.  v. 
IUt9r4er'i  Court,  37  Que.  S.  0.  311. 


Covrt  (Momtveal)— £f«ifi  to 

fteover  eommistion  on  sale  of  real  estate  — 
Certiorari— 62  Viet.  {Que.),  o.  58,  8.  484.] 
—The  diarter  of  the  dty  of  Montreal  gives 
Uk  leeorders  joriadiction  in  cases  to  recover 
akries  or  wages  under  contracts  for  tiie  hir- 
ing  of  services.  Actions  to  recover  oommis- 
BOBS  due  on  sales  of  real  estate  are  not  in- 
dsded  in  this  category.  Montreal  East  Real 
BstaU  Co.  v.  O'Connor  (1910),  17  R.  de  J. 
91 

Ralaasc  of  partj  oonflned  umder  de- 
•see  of  imtordiotlon — Interdiction  made  in 
tse  distriet  with  order  to  confine  in  another 
—District  in  tohich  application  should  he 
ns^i—The  Superior  Court  at  Quebec  has 
DO  jurisdiction  to  try  a  petition  for  release 
fnm  confinement  in  a  sanatorium  in  the  dis- 
trict, ordered  by  a  decree  of  interdiction  for 
hslntwsl  dmnkenness,  made  in  another  dis- 
trict The  petition,  under  Art.  170  C.  P., 
BiMt  be  referred  to  the  Court  of  the  district 
viiepe  tlie  interdiction  took  place.  Audet  v. 
^•^  37  Que.  S.  C.  322. 


loral  of  aetion  to  Oonnty  Covrt 

-Vomntp  CourU  Act,  1905,  ss.  W,  IS,  7i.]— 
Upon  an  application  by  the  defendant  F.  to 
tmasfer  an  action  begun  in  the  Supreme  Court 
of  British  Columbia  to  a  County  Court  for 
trial: — HeM,  that  it  was  immaterial  whether 
the  action  fell  within  8.-s.  2  or  s.-8.  3  of  s.  40 
of  the  County  Courts  Act,  1905,  as  both  made 
prpvisiona  only  that  the  action  might  be 
eviginany  launched  in  a  County  Court ;  when 
Itimdwd  in  the  Supreme  Court,  ss.  73  and 
74  are  applicable;  the  former  is  applicable 
only  in  cases  of  contract,  and,  while  the  plain- 
tiff here  founded  his  action  upon  a  contract, 
it  was  not  a  contract  to  which  the  defendant 
P.  was  a  party ;  and  s.  74  applied  only  to  an 
aelioa  for  tort,  which  this  was  not ;  the  ap- 
piieation  was,  therefore,  refused.  Soper  v. 
Pemkerton  <1910),  14  W.  L.  R.  200. 

Bii^t  of  appoal  dovbtfvl.]  —  Where 
^  ri|ht  of  appeal  was  doubtful,  and  plaintiff 
had  gtfen  notice  of  appeal,  and  at  same  time 
an  action  for  injunction,  in  which 
tbe  validity  of  the  order  appealed  from, 
have  to  be  enquired  into,  the  matter 
vas  held  to  be  properly  before  the  Court. 
ITsrMs  V.  G.  T.  P.  Rw.  Co.  (1909),  10  W. 
U  R.  466,  9  Can.  By.  Cas.  341,  2  Alta.  L.  R. 
4S. 


s.  1,  provides  that  in  actions  where  the  debt 
or  damages  demanded  does  not  exceed 
£20,  the  plaintiff  may  proceed  in  a  sum- 
mary way.  The  plaintiff  stated  that  defend- 
ant had  agreed  to  pay  £30  for  rent,  of  which 
£15  had  been  paid,  and  the  plaintiff  now 
sues  for  the  balance  in  a  summary  way.  The 
defendant  pleaded  to  the  jurisdiction,  alleg- 
ing that  as  the  plaintiff  had  to  shew  an 
ori^nal  demand  exceeding  £20  a  summary 
action  would  not  lie: — Held,  Peters,  J.,  that 
as  the  original  debt  was  reduced  by  payment, 
the  plaintiff  might  give  credit  for  such  pay- 
ment and  sue  in  a  summary  way  for  the 
balance.  PidtoeU  v.  McDonald  (1851),  1  P. 
E.  I.  R.  46. 

Superior  Court — Dominion  controverted 
elections  —  Disavowal  —  Declinatorp  ewcep- 
tion^C.  P.  48,  170;  R.  8.  C.  (1906),  o.  7, 
s.  S.j — Superior  Court  slttinir  in  and  for 
province  of  (^ebec,  under  provisions  of  Code 
of  Civfl  Procedure,  is  without  right,  by  means 
of  proceedings  in  disavowal,  to  declare  null 
and  void  proceedings  had  before  a  Judge  of 
the  province  sitting  under  authority  of  Dom. 
Controverted  Elections  Act  and  to  set  aside 
a  judgment  rendered  by  latter  in  such  capa- 
city. Quesnel  v.  Methot  (1909),  12  Que.  P. 
R.  15.  Confirmed  on  appeal,  20  Que.  K.  B.  57. 

Svporior  Court  has  jurisdiction  in  ac- 
tions for  cancellation  of  lease  for  breach  of 
covenants,  when  involving  over  $100  rent, 
even  if  plaintiff  does  not  ask  damages,  and 
such  action  brought  in  the  C!ircuit  Court  may 
be  moved  into  the  Superior  Court,  even  if 
plaintiff  does  not  sue  for  $100.  Provisions  of 
Act  1152  C.  P.  do  not  apply,  subject  to  rules 
laid  down  in  Art.  49  C.  P.  Poire  v.  Lavigne 
(1909),38Que.  S.  C.  19. 

Superior  Court,  sitting  as  an  Election 
Ck>urt,  has  power  to  declare  an  order,  made 
by  one  of  its  Judges,  null  and  void.  Robin- 
son V.  Fisher;  Brome  Election  Case  (1909), 
37  Que.  S.  C.  19. 


See  Trial. 
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^  aetton  —  Part  payment  —  // 

Miaaoe  under  i20,  summary  action  Ues.]— 
He  P.  E.  Island  Statute  26  Geo.  III.,  c.  13, 


1.  Appointment  and  Qualification. 

StipewcHary  magistrate.]  —  Appoint- 
ment of  town  clerk  as  magistrate  —  Incom- 
patible offices  —  Automatic  vacation  of  one 
— Canada  Temperance  Act  —  Prosecutor  re- 
lated to  magistrate  —  Constitutionality  of 
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Nova  Scotia  Act  preventing  diaqualiiScation 
on  this  ground  —  Keeping  liquor  for  sale — 
Previons  conviction  for  same  offence  on 
previous  day  —  Continuing  offence  —  Evi- 
dence of  liquor  being  the  same  —  Magis- 
trate's refusal  to  give  evidence.  R.  v.  Af«r- 
ray,  2  E.  L.  R.  80. 


2.  Disqualification. 

BIas — Litigation.}  —  A  magistrate  is  not 
disqualified  from  trying  the  accused  upon  a 
charge  under  the  Canada  Temperance  Act 
by  reason  of  an  action  having  been  begun 
by  the  accused  against  the  magistrate  for 
alleged  misconduct  as  a  judicial  officer,  and 
the  writ  of  summons  therein  being  in  the 
hands  of  the  sheriff  for  service,  it  not  hav- 
ing been  actually  served  before  the  convic- 
tion was  made.  R.  v.  Byron,  Ex,  p.  Batson, 
37  N.  B.  R.  888,  1  E.  L.  R.  364. 

Intereat.] — Justices  of  the  peace,  who  be- 
long to  an  association  (a  temperance  alli- 
ance) of  which  the  president  is  the  party 
prosecuting,  and  the  fine  to  be  imposed  up- 
on the  accused  will  ultimately  be  paid  over 
to  said  association,  have  no  jurisdiction,  and 
are  prevented  from  acting  on  account  of  in- 
terest sufficient  to  disqualify  them.  Daig- 
neault  v.  Emerson,  20  Que.  S.  C.  310. 

Relatlonflhip  to  aeonsed.] — A  convic- 
tion under  the  Canada  Temperance  Act 
made  by  two  justices  of  the  peace  will  not 
be  quaidied  on  the  ground  that  one  of  them 
is  related  to  the  accused,  within  the  ninth 
degree  of  consanguinity,  if  the  justice  was 
not  aware  of  the  relationship,  and  no  objec- 
tion was  taken  at  the  trial.  R,  v.  Biggar, 
Ex.  p.  McEwen,  37  N.  B.  R.  372,  1  E.  L.  R. 
352. 

Reensatlon  —  Proof  of  facts  alleged  — 
Appeal  —  Prohibition  —  Prosecution — Com- 
plainant.]— Where,  in  a  complaint  brought 
before  a  justice  of  the  peace,  by  virtue  of 
Art.  5551  et  seq.,  concerning  damages  to 
property,  the  justice  has  been  challenged  by 
the  defendants,  it  is  for  them  to  prove  the 
facts  alleged  in  their  recusation,  9>nd  that 
even  before  the  justice  challenged,  preserv- 
ing the  right  to  appeal  or  to  move  for  pro- 
hibition, if  the  justice  persists  in  sitting,  the 
provisions  of  tiie  Code  of  Civil  Procedure 
not  applying  in  such  a  case.  2.  It  is  not 
necessary  that  such  a  prosecution  should  be 
brought  in  the  name  of  the  complainant  as 
well  as  of  the  municipal  corporation.  Re 
Ouertin  d  Beauchemin,  18  Que.  S.  C.  316. 

Stipendiary  maeistrate  —  Prosecutor 
related  to  magistrate  —  No  disqualification. 
R.  V.  Murray,  (N.S.)  2  E.  L.  R.  83. 


3.   JUEISDIGTION. 

Adjonmmeiit — Commencement  of  "  hear- 
ing" —  Waiver  —  Irregularity  —  Habeas 
corpus  —  R.  8.  O.  1897,  c.  90  —  Criminal 
Code,  ss.  108,  122.] — A  Judge  in  Chambers 
had  refused  a  motion  for  discharge  of  de- 
fendant from  custody.  An  appeal  therefrom 
was  made  to  a  Divisional  Court.  Without 
deciding  if  appeal  lay  or  if  a  new  writ  of 


habeas  corpus  might  i^^ue  application  dis- 
missed with  costs,  any  irregularities  having 
been  waived  by  defendant.    R.  v.  Miller,  No. 

1  (1909),  14  6.  W.  R.  149,  19  O.  L.  R-  125. 

OonTietioii  —  Certiorari — Costs  of  con- 
veying to  gaol.] — ^The  Superior  Court  has 
jurisdiction  to  take  cognizance,  upon  certio- 
rari, of  every  decision  rendered  by  a  justice 
of  Uie  peace,  even  in  criminal  matters.  2. 
A  recorder  has  no  right,  in  imposing  a  fine 
and  the  costs  of  a  prosecution,  and  impris- 
onment in  case  of  non-payment,  to  require 
as  a  condition  precedent  to  the  liberation  of 
the  defendant,  the  payment  of  the  costs  of 
prosecution  and  conveying  to  gaol;  and  a 
conviction  containing  that  provision  will  be 
quashed  upon  certiorari.  Leonard  v.  PeUe- 
tier,  24  Que.  S.  C.  331,  6  Que.  P.  R.  54. 

OoiiTitttion  —  Certiorari  —  Selling  un- 
wholesome meat  —  Public  Health  Act  — 
Criminal  Code.] — A  charge  was  laid  against 
the  defendant  of  exposing  and  offering  for 
sale  on  a  public  market  meat  unfit  for  food 
for  man.  The  charge  was  so  worded  as  to 
leave  it  doubtful  whether  it  was  intended 
for  one  under  s.  122  of  the  Public  Healtili 
Act  or  under  s.  194  ot  the  Criminal  Code. 
The  magistrates  treated  the  charge  at  first 
as  one  of  an  offence  against  the  Code,  and, 
the  defendant  electing  against  a  summary 
trial,  took  evidence,  and  adjourned  for  a 
week.  They  then  announced  that  a  case  had 
been  made  out  under  the  provisions  of  the 
Public  Health  Act,  but  not  such  as  to  war- 
rant sending  for  trial  under  the  Code,  and 
adjourned  for  some  days  to  enable  the  ac- 
cused to  put  in  a  defence  under  the  new 
conditions,  if  he  so  desired.  The  defendant 
objected  to  the  case  being  proceeded  with 
under  the  Public  Health  Act,  and  offered  no 
defence,  and  the  magistrates  then  convicted 
him: — Held,  that  the  conviction  must  be 
quaked.  It  is  not  competent  for  magis- 
trates, where  the  information  charges  an 
offence  which  they  have  no  jurisdiction  to 
try  summarily,  to  convert  the  charge  into 
one  which  they  have  jurisdiction  to  try  sum- 
marily, and  to  so  try  it,  on  the  original  in- 
formation.    R.  v.  Dungey,  21  C.  L.  T.  435, 

2  O.  L.  R.  223. 

ConTietion  —  Indian  Act  —  Supplying 
Treaty  Indians  with  intoxicating  liquor. 
R.  V.  Gray  (N.W.T.),  3  W.  L.  R.  564. 

ConTictioii  —  Information  charging  more 
than  one  offence  —  Trial  —  Jurisdiction — 
Amendment  —  Appeal.  R.  v.  Austin  (N. 
W.T.),  1  W.  L.  R.  571. 

OonTiotioii  —  Jurisdiction  not  appear^ 
ing  —  Certiorari — Right  of  appeal — Quash- 
ing conviction — Costs.  Johnston  v.  O'/SetHf 
(Man.),  4  W.  L.  R.  569. 

OoiiTietion  for  trespass  —  Warrofni  of 
commitment  —  Necessity  for  two  justices — 
Habeas  corpus  —  Certiorari.] — ^The  prosecu- 
tor charged  the  petitioner  before  a  justice 
of  the  peace  with  having  cut  wood  upon  his 
property.  The  petitioner  took  no  notice  of 
the  summons  served  upon  him,  and  the  jos- 
tice  convicted  him  and  ordered  him  to  paj 
a  fine  of  $5  and  costs  and  upon  default  to 
be  imprisoned  for  15  days  at  hard  labonr. 
A  warrant  of  commitment  was  issued  by  the 
justice  under  s.  783  of  the  Criminal  Code, 
and  the  petitioner  was  imprisoned.     He  o^ 
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ttined  a  hdbeoM  carptu  and  certiorari  in  aid, 
aDd^  that  a  single  justice  of  the  peace 
eumot  isRie  a  warrant  of  imprisonment,  and 
tittt  the  oouTiction  was  illepd: — Held,  that 
1  wigle  jnstioe  has  no  jurisdiction  to  issue 
1  oommitment  under  s.  783.  2.  When  it  ap- 
peals on  the  face  of  the  conviction  that  the 
judee  has  exceeded  his  juriMiction  a  cer- 
thnri  in  aid  is  not  necessary.  3.  In  such 
1  cue  the  writ  of  habeas  corpus  was  main- 
tained and  the  conviction  and  commitment 
vere  quashed.  Cot  v.  Durand,  25  Que.  S. 
C33. 

C«BHeti«a  not  eoaf  orauilile  to  imiaii- 
f^al  Vj^lAwr  —'  Payment  of  fine — Acquies- 
emee:] — ^A  by-law  of  the  town  of  Levis  en- 
acted that  all  umbrella-menders,  whether  re- 
ading in  the  town  of  Levis  or  not,  but  carry- 
iif  on  that  trade  or  business  there,  before 
cuiying  on  such  trade  or  business  should 
take  out  a  license,  and  that  on  failure  to  do 
so  they  should  be  liable  to  a  fine  of  $50  or 
to  imprisonment  for  one  month.  The  ap- 
piieant  was  convicted  and  ordered  to  pay 
a  fine  and  in  default  of  immediate  payment 
to  be  imprisoned  for  15  days,  beotuse  he 
'*jnM  arrested  by  Constable  Odillon  Houde 
at  fight  within  the  limits  of  the  town  of 
Leria,  whilst,  in  contravention  of  the  town 
^-Uw,  solidtinf  orders  as  an  umbrella- 
nender  without  Laving  taken  out  the  license 
required  by  the  said  by-law  and  the  law.'* 
The  applicant  thereupon  paid  the  fine: — 
BM,  that  the  conviction  was  not  conform- 
abfe  to  the  by-law,  which  did  not  require 
that  those  who  solicited  orders  as  umbrella- 
aenderi  should  take  out  licenses;  that  the 
eoBTiction  was  therefore  entirely  beyond  the 
jiiriadicti<m  of  the  justice  of  the  peace.  (2) 
The  ap^cant  must  be  presumed  to  have 
paid  h£i  fine  to  obtain  his  liberty,  and  such 
payment  did  not  therefore  constitute  acquies- 
cence. Cardom  t.  RohitaiUe,  25  Que.  S.  C. 
444. 


from     port     without     a 

—  Customs^  Management  Act,  ss, 
SS  amd  iSOA  —  A  complaint  was  preferred 
against  the  respondent,  who  is  master  of 
the  **  Southern  Cross,'*  charging  that  the 
ttid  steamer  departed  from  the  port  of  Bell 
Idand  without  a  clearance.  Upon  the  hear- 
ing the  justice  dismissed  the  complaint  on 
tlie  ground  that  he  had  no  jurisdiction  to 
hear  and  determine  it,  and  thereupon  at  the 
Rqoest  of  the  appellant  stated  a  case  for 
the  opinion  of  the  Court: — Heldy  that  sec- 
tioii  96  of  the  Customs*  Management  Act 
wUch  created  the  offence  and  provided  the 
penalty  of  $400  for  an  infringement  of  the 
SMtkn,  did  not  indnde  the  jurisdiction  of 
the  jnstioe  of  the  peace;  and  that  in  the 
event  of  proceedings  being  taken  before  a 
jostioe  under  s.  230  of  the  Act,  he  could  not 
impose  a  fine  exceeding  $200,  and  that  the 
iMtter  be  remitted  to  the  justice  for  hearini; 
and  determination.  Cashin  v.  Bartlett, 
IKsfsl  Ooselte,  yfid^  22nd  Feb.,  1910. 


Im  mbMmoe  of  aoemsod  —  Ap- 

for  semtenee  —  Right  to  adduce 
.) — A  jostioe  of  the  peace  has  no 
Bght,  after  having  heard  the  case  in  the  ab- 
■mee  of  tlie  accused,  and  issued  a  new  war- 
fint,  to  compel  the  accused  to  appear  before 
Um  to  receive  sentence,  to  prevent  the  ac- 
esaid  from  adducing  evidence  when  he  ap- 
peals in  answer  to  that  warrant.  Levesque 
T.  AssOm,  6  Que.  P.  B.  04. 


Husband  and  wife  —  Proceeding  under 
s.  244  of  Criminal  Code  —  Order  under  De- 
serted Wives*  Maintenance  Act  —  Invalid' 
ity.] — ^An  order  was  made  by  two  justices  of 
the  peace,  purporting  to  act  under  the  De- 
serted Wives'  Maintenance  Act,  R.  S.  O. 
1897  c.  167,  whereby  the  defendant,  de- 
scribed as  an  Indian  of  the  Six  Nations, 
was  directed  to  pay  $1  a  week  for  his  wife's 
maintenance;  but,  it  appearing  that  the  in- 
formation was  laid  under  s.  24z  of  the  Crim- 
inal Code,  under  which  all  proceedings  were 
had,  and  that  it  was  only  at  the  last  moment, 
when  the  justices  were  drawing  up  their 
minutes  of  the  order,  that  they  decided  to 
proceed  under  the  first  named  Act,  without 
any  notice  thereof  to  the  defendant,  the  or- 
der was  quashed.  Re  Woodruff,  16  O.  L.  R. 
348,  11  O.  W.  R.  430. 

Inf omftation  —  Date  of  offence  —  Liquor 
License  Act  —  ProhiJntion,} — ^An  informa- 
tion was  laid  at  Halifax  on  the  25th  April, 
1904,  by  the  chief  inspector  of  licenses  for 
the  municipality  of  Hidifax  county,  who  re- 
sided 35  miles  from  the  city  of  Halifax,  be- 
fore the  stipendiary  magistrate  for  the 
county  of  Halifax,  against  the  defendant, 
charging  him  *'  for  that  he  within  the  space 
of  six  months  last  past  previous  to  this  in- 
formation at  .  .  unlawfully,  .  .  (a)  did 
sell,  .  .  .  and  (b)  did  keep  for  sale  .  .  . 
intoxicating  liquor  contrary  to  the  provisions 
of  the  Liquor  License  Act*'  The  only  evi- 
dence offered  by  the  prosecution  was  that 
of  the  chief  constable  for  the  county  of  Hali- 
fax, who  swore  that  in  company  with  the 
inspector  on  the  23rd  April,  1904,  he  visited 
the  defendant's  house  within  the  county  of 
Halifax,  and  found  a  gallon  of  liquor  in  his 
bedroom,  but  there  was  no  bar  or  other  ap- 
pliances generally  found  in  a  place  where 
liquor  is  sold,  and  that  he  had  on  former 
occasions  served  the  accused  with  papers  un- 
der the  Liquor  License  Act.  The  defendant 
gave  no  evidence  nor  called  any  witnesses, 
but  asked  for  a  dismissal  of  the  complaint 
on  several  grounds.  The  justice  adjourned 
to  consider  the  application  of  the  defendant 
who  in  the  meantime  applied  e^  parte  for  a 
writ  of  prohibition  under  Crown  Rule  72. — 
Held,  following  Rex  v.  Boutillier,  24  C.  L. 
T.  240,  that,  as  it  did  not  appear  by  the  in- 
formation that  it  was  laid  within  six  months 
after  the  commission  of  the  offence,  or  that 
the  defendant  had  committed  the  offence 
within  six  months  previous  to  its  being  laid, 
and  as  the  evidence  given  on  the  trial  in  the 
presence  of  the  defendant  did  not  amount 
to  a  charge  for  violation  of  the  law  so  as  to 
dispense  with  the  formality  of  an  informa- 
tion, the  magistrate  was  acting  without  jur- 
isdiction, and  should  be  prohibited  from  fur- 
ther proceeding  in  the  matter.  Regina  v. 
Bennett,  1  O.  R.  445,  referred  to.  R,  v. 
Breen,  24  C.  L.  T.  325. 


Inf oraiatloai  —  Warrant  for  arrest  — 
Oafiada  Temperance  Act  —  Suspicion.]  — 
A  sworn  information  stating  that  the  com- 
plainant had  just  cause  to  suspect,  and  did 
suspect  and  believe,  that  the  party  charged 
had  committed  an  offence  against  the  Can- 
ada Temperance  Act  triable  under  ss.  558, 
559,  and  843  of  the  Criminal  Code,  1902, 
and  will  not  authorise  a  justice  to  issue  a 
warrant  to  arrest  in  the  first  instance.  It 
is  the  duty  of  the  justice  before  issuing  a 
warrant  to  examine  upon  oath  the  complain- 
ant or  his  witnesses  as  to  the  facts  upon 
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which  such  saspicion  and  belief  are  founded, 
and  to  exercise  his  own  jodgment  thereon. 
Eaf.  p,  Boyce,  24  N.  B.  R.  347,  followed. 
R.  y.  MiUs,  Em  p.  Coffon,  37  N.  B.  R.  122. 


InfoTBiatiaB  —  Warrant  far  arrest  — 
Summary  Convictions  Act  —  Suspicion,] — 
A  magistrate  has  no  jurisdiction  to  issue  a 
warrant  on  an  information  under  the  Do- 
minion Summary  Convictions  Act  without 
examining  upon  oath  the  complainant  or  his 
witnesses  as  to  the  facts  upon  which  the  in- 
formation is  based. — Em  p.  Boyce,  24  N.  B. 
R.  347,  and  R.  v,  MiUs,  Ew  p.  Cofon,  37 
N.  B.  R.  122,  foUowed.  R,  v.  Carleton,  Em 
p.  Qundy,  37  N.  B.  R.  389:  R,  v.  Ligotte, 
1  E.  Ix  R.  355. 

Jiftstiee**  CItII  Court — Omission  to  give 
security  for  costs  —  Foreign  corporation — 
Goods  sold  and  delivered.'] — The  plaintiffs, 
who  were  a  company  incorporated  abroad, 
but  having  a  place  of  business  in  the  prov- 
ince, brought  an  action  against  the  defend- 
ant in  a  justice's  court  for  goods  sold  and 
delivered.  To  prove  their  case  they  put  in 
evidence  a  paper  in  the  form  of  a  promissory 
note,  whereby  the  defendant  promised  to  pay 
the  plaintiffs  a  sum  certain  with  interest 
l^ere  were  certain  conditions  as  to  the  pos- 
session of  the  goods  and  the  title  thereto  in- 
corporated in  the  note  or  paper.  Security 
for  costs  was  not  demanded  at  the  trial,  and 
none  was  given: — Held,  that  indebitatus  as- 
sumpsit would  lie,  and  that  the  omission  to 
give  security  for  costs  did  not  deprive  the 
magistrate  of  jurisdiction  to  try  the  case. 
Per  Tuck,  O^T.,  that  49  V.  c  53,  s.  1,  does 
not  apply  to  companies  incorporated  abroad, 
but  having  a  place  of  business  within  the 
province.  Per  Barkery  J.,  that  the  defend- 
ant by  not  demanding  the  security  at  the 
trial  waived  the  benefit  of  49  V.  c.  63.  Mas- 
sey-Harris  Co,  v.  Stairs,  34  N.  B.  R.  591. 


eommom   ga«1»K   hoiue.] — 

(1)  Code  s.  738  (f)  which  confers  the  pow- 
er of  summary  trial  for  the  offence  of  keep- 
ing '*  any  disorderly  house,  house  of  iU- 
fame  or  bawdy  house,"  in<dude8  as  ji  "dis- 
orderly  house"   a    common    gaming  house. 

(2)  The  definition  of  the  term  ''disorderly 
house*'  contained  in  Code  s.  198  (Part  XIV. 
**  Nuisances")  applies  to  the  same  term  in 
Code  s.  783  (Part  LV.  "  Summary  Trials  ") 
and  the  Rule  "  nosdtur  a  socOs "  does  not 
apply  to  the  interpretation  of  sub-section  (f) 
of  section  783.  R,  v.  Flynn  (Yuk.),  1  W. 
Ia  R.  388,  2  W.  L.  R.  468,  9  Can.  Cr.  CJas. 
550. 

Master  and  serrant  —  Complaint  for 
non-payment  of  wages  —  Damages  for  dis- 
obedience of  orders  —  Set-off.] — B.,  a  ser- 
vant, under  the  provisions  of  s.  3  of  Con- 
solidated Ordinances  c.  50,  the  Masters  and 
Servants'  Ordinance,  lodged  with  a  justice 
of  the  peace  a  complaint  against  C,  his  mas- 
ter, for  non-payment  of  wages,  and  on  the 
hearing,  besides  that  bearing  on  the  question 
of  wages,  some  evidence  was  introduced 
tending  to  shew  that,  by  reason  of  B.'s  neg- 
lect to  obey  C's  direction  in  regard  to  some 
oats,  the  oats  became  entirely  lost  and  de- 
stroyed, and,  notwithstanding  the  objection 
of  B.'s  counsel,  the  justice  expressed  his  de- 
termination to  allow  the  claim  for  damages 
as  a  set-off  to  the  wages: — Held,  that  the 
justice  exceeded  the  power  conferred  on  jus- 
tices by  the  Ordinance  in  holding  that,  upon 


hearing  of  an  information  laid  under  s.  3, 
damages  claimed  for  any  of  the  causes  set 
out  in  s.  2  can  be  adjudicated  upon,  and  if 
found  set  off  against  wages  proved  under 
s.  3.    Re  Brown  d  Craft,  21  C.  L.  T.  108. 

Oireaee  eommitted  im  a  karbovr  — 

Jurisdiction  —  Adjacent  county,]  —  Upon 
the  shores  of  the  high  sea  it  is  only  land  not 
covered  by  the  sea  which  forms  part  of  the 
adjacent  counties,  and,  therefore,  the  juris- 
diction of  the  Courts  of  these  counties  does 
not  extend  beyond  the  line  of  low  tide.  2. 
Bays,  gulfs,  mouths  of  rivers,  harbours, 
ports,  roadsteads,  or  waters  situated  between 
the  necks  of  land,  where  one  can  see  from  one 
bank  to  the  other,  form  part  of  neighbouring 
or  adjacent  counties,  and  consequently  an 
offence  committed  upon  such  waters  is  with- 
in the  territorial  jurisdiction,  and  not  the 
Admiralty.  3.  The  port  of  Pero^  in  which 
an  offence  was  committed,  is  part  of  the 
adjacent  county  of  Gasp^  having  regard  to 
the  facts  (a)  that  it  is  an  inland  water  al- 
most entirely  surrounded  by  Umd,  and  lying 
between  necks  of  land,  and  (b)  that  the 
statute,  in  making  the  river  the  border  of 
this  county  and  including  in  it  the  nearest 
islands,  includes  also  the  waters  of  the  ports 
and  the  roadsteads  which  lie  between  these 
islands  and  the  mainland  because  they  are 
between  necks  of  land.  4.  Consequently,  a 
magistrate  of  the  district  of  the  county  of 
Gaspd  has  jurisdiction  over  an  offence  or  a 
tort  or  a  quasi-tort  committed  at  this  place; 
and  a  writ  of  prohibition  against  the  en- 
forcement of  a  decision  of  sudi  a  magistrate 
will  not  be  maintained.  Duguay  v.  North 
American  Transportation  Co,,  22  Que.  8.  C. 
517. 

PreUmliiarsr  Hearing  —  BmcUtsitm  of 

evidence  —  Application  for  mandamus  — 
Duty  of  Court  —  Relevancy  of  evidence,] — 
Upon  the  preliminary  hearing  by  a  Justice 
of  the  Peace  of  a  charge  against  the  defend- 
ant of  making  a  false  affidavit  a  witness 
called  by  the  private  prosecutor,  upon  cross- 
examination  by  counsel  for  the  defendant, 
was  asked  a  question  to  which  objection  was 
taken  by  counsel  for  the  private  prosecutor, 
and  the  Justice  ruled  that  the  witness  need 
not  answer : — Held,  refusing  a  motion  by  the 
defendant  for  a  mandamus  to  the  Justice  to 
compel  him  to  receive  the  evidence,  that  the 
Court  will  not,  except  perhaps  in  extraordin- 
ary circumstances,  dictate  to  a  Justice  whaA 
evidence  he  shall  receive  or  reject;  and  in 
this  case  it  was  not  shewn  whether  the  evi- 
dence was  or  was  not  relevant.  Begins^ 
V.  Garden,  5  Que.  B.  D.  X  5,  followed.  Bm 
Rem  V.  Martin  (1910).  16  W.  L.  R.  166. 
Sask.  I4.  R. 

Swamary  eonTiotlon  —  Jurisdiction  — 
Merits  —  Certiorari.] — Where  a  summary 
conviction  is  not  on  its  face  defective,  and 
the  justice  had  general  jurisdiction  over  the 
subject  matter,  the  adjudication  involved  in 
the  merits  of  the  case  on  the  facts,  as  dis- 
tinguished from  collateral  facts  upon  which 
the  justice's  jurisdiction  depends,  is  not  re- 
viewable upon  certiorari.  R,  v.  Bemostn 
(No.  1),  36  N.  S.  R.  206. 

Snmmary  trial — Charge  of  keeping  com- 
mon   gaming    house   —   Interpretation     of 
Criminal  Code.     Re  R.  v.  Flynn   (Y.T.).   1 
W.  L.  R.  388,  2  W.  L.  R.  4^. 
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TbRHariml  Jwrisdiotlon — Act  far  pro- 
tKlHtom  of  «Aeep  —  Offetuse  against — LocaUty 
of  —  Owning  vioioMS  dogs  —  Order  for  de- 
ttncliou  —  Order  for  damages  —  Informal 
liM  —  Qnashing  orders  —  Costs,^ — Upon  a 
motion  to  qnash  an  order  of  a  justice  of  the 
peioe  for  the  county  of  Waterloo  under  ss. 
U-13  of  B.  S.  O.  1897  c.  271,  an  Act  for 
the  Ptotection  of  Sheep  and  to  impose  a  tax 
OB  does,  finding  that  the  defendant,  at  the 
town  of  Waterloo,  did   unlawfully  have  in 
Us  poaseoion  two  dogs,  which  dogs  worried 
and  injured  two  sheep,  the  property  of  the 
eomplainant,  at  the  township  of  Wellesley, 
and  ordering  the  defendant  to  kill  the  dogs : 
EM,  that  the  offence  under  s.  11  was  the 
hsfiog  in  possession  a  dog  which,  wherever 
the  iGt  was  done,  had  worried,  Uijured,  or 
destroyed  sheep,   and   therefore   the   offence 
WIS  committed   at  the   town   of  Waterloo, 
where  the  defendant  lived,  and  a  magistrate 
for  the  county  had  no  jurisdiction,  there  be- 
ing a  police  magistrate  for  the  town,  and  it 
not  appearing   that    the    convicting    magis- 
tnte  was  acting  for  or  at  the  request  of  such 
poiiee  magistrate.     Upon  the  same  informa- 
tion the  same  magistrate  also  made  an  or- 
der, nnder  s.  15  of  the  Act,  for  payment  by 
the  definidant   to    the   complainant   of   $10 
(Mid  to  be  the   vslue  of  the   sheep)    and 
eosts:— ^eU,  that  a  proceeding  under  s.  15 
ii  independent  of  one  under  ss.  11-13,  and 
the  magistrate  had  no  power  to  award  dam- 
ages for  tiie  injury  to  the  sheep,  without  a 
aepante  complaint     The  first    order    was 
qnaahed  widiont  costs,  because  the  question 
of  the  magistrate's    jurisdiction    was    not 
raised  before  him,  and  the  assuming  juris- 
fietion  was  his  mistake.     The  second  order 
was  quashed  with  costs  to  be  paid  by  the 
eonplainant,  because  he  insisted  on  going  on 
with  the  daim  for  damages  before  the  magis- 
Hmte.    A.  T.  Duering,  21  G.  L.  T.  588,  2 
0.  L.B.58a. 

Tsnitoslal  Jvrisdietion  —  Conviction 
—  Presumption  —  Evidence  —  Judicial  no- 
tiet  of  local  geography. 1 — ^A  conviction  by 
a  jiiadoe  of  the  peace  shewed  on  its  face  that 
the  offence  was  committed  "at  Pincher 
Greek,  in  the  said  province,"  following  the 
voids  of  the  information.  The  caption  in 
die  information  and  in  the  conviction  men- 
tioned the  province  of  Alberta.  Pincher 
Cicek  is  in  the  province  of  Alberta,  but  this 
was  not  disclosed  in  the  evidence: — Held, 
that  judicial  notice  can  be  taken  of  such  a 
fact  of  local  geography,  and  that  the  convic- 
tioa  was  not  invalid  for  want  of  jurisdiction. 
if.  V.  Cam.  Pae.  Rw,  Co,,  8  W.  L.  R,  825, 
1  Altn.  L.  R.  341. 


4.  liUBturr  TO  Action. 


^  —  Canada  Temperance 

Act  —  Setting  aside  defence.     Townshend 
r.  BetAwith,  3  B.  Lu  B.  601. 


—  False  imprisonment — 
—  Innocence  of  plaintiff.]  —  By 
C  &  N.  B.  c.  90,  8.  U,  it  is  enacted  that, 
"where  the  plaintiff  shall  be  entitled  to  re- 
cover In  any  action  against  a  justice,  he 
ihall  not  have  a  verdict  for  any  damages 
heyond  two  cents,  or  any  costs  of  suit,  if  it 
ihall  be  proved  that  he  was  guilty  of  the 
affcnee  of  wliicfa  he  ma  convicted,"  etc.  In 
an  actioii  for   false  imprisonment   brought 


against  a  magistrate,  who  without  jurisdic- 
tion had  committed  to  prison  the  plaintiff 
for  making  default  in  payment  of  a  fine  im- 

Sosed  upon  him  for  selling  liquor  without  a 
cense,  evidence  was  offered  and  admitted 
in  proof  of  the  plaintiff's  innocence  of  the 
charge: — Held,  that  the  evidence  was  prop- 
erly received,  and  that  the  plaintiff,  in  order 
to  prove  his  innocence,  was  not  confined  to 
such  evidence  as  had  been  given  before  the 
magistrate  on  the  trial  of  the  information. 
Labelle  v.  McMillan,  34  N.  B.  B.  488. 

Certiorari — Return  of  money  collected.} 
— ^A  justice  of  the  peace  whose  judgment  is 
removed  upon  a  writ  of  cerHorari,  must,  in 
presenting  to  the  Court  the  documents  re- 
lating to  the  matter,  deposit  all  sums  of 
money  collected  by  him  under  his  judgment. 
2.  If  he  does  not  do  so  a  rule  nisi  may  be 
issued  against  him  obliging  him  to  make 
such  deposit.  Meroier  y.  Plamondon,  21  Que. 
S.  0.  3o5. 

Gharged  with  two  offenees  before 
Another  J.  P.] — No  action  taken  on  Infor- 
mation by  latter  J.  P.,  as  required  by  Crim- 
inal Code.  s.  666.  as  amended  by  9  Edw.  VII. 
c.  9,  B.  2— Motion  for  order  nisi  under  B. 
S.  O.  (1897),  c.  88,  s.  6— Order  granted— 
Magistrate  shewed  cause — Blddell,  J.,  there- 
upon retained  the  motion  to  enable  the  pro- 
secutor to  furnish  witnesses,  and  the  J.  P. 
to  pass  upon  the  matter  in  the  Light  of 
evidence.  Re  R,  v.  Oraham  (1910).  17  O. 
W.  R.  1058.  2  O.  W.  N.  463. 

CoUeetion  of  fine  and  costs  —  Pre- 
sumption of  proper  disposition  —  Duty, 
iohere  conviction  quashed.] — Held,  in  an  ac- 
tion against  a  justice  of  the  peace  to  recover 
the  sum  of  $16  paid  to  him  as  a  fine  and 
costs,  upon  a  conviction  under  a  Territdtial 
Ordinance,  which  was  afterwards  quashed, 
that  it  must  be  presumed,  in  the  absence  of 
evidence,  that  the  moneys  were  properly  ap- 
plied, i.e.,  the  fine  transmitted  to  the  Attor- 
ney-€reneral,  and  the  costs  paid  over  to  the 
complainant,  for  whom  they  were  received 
by  the  justice  as  agent.  There  is  no  duty 
imposed  on  the  justice  in  sudi  case  to  ob^ 
tain  a  refund.  The  justice's  personal  fees 
when  retained  by  him  are  in  effect  paid  to 
him  by  the  complainant,  against  whom  he 
had  the  right  to  retain  them.  Kauditzki  v. 
Telford,  6  Terr.  L.  R.  488. 

Illegal  arrest  —  Action  against  magis- 
trate —  Warrant  of  commitment  —  Minis- 
terial Act  —  Excessive  punishment.] — ^The 
defendant,  a  stipendiary  magistrate,  made  a 
conviction  against  the  plaintiff  under  the 
Canada  Temperance  Act,  which  was  admit- 
tedly good.  When  he  issued  the  warrant,  he 
departed  from  the  conviction  and  directed 
imprisonment  with  hard  labour.  The  plain- 
tiff was  discharged  on  habeas  corpus  pro- 
ceedings, and  brought  this  action  for  dam- 
ages for  illegal  arrest:  —  Held,  that  the 
magistrate  was  liable.  If  the  issue  of  the 
warrant  were  a  judicial  act,  the  plaintiff 
would  fail,  as  no  malice  was  proved.  The 
issuing  of  the  warrant  was,  however,  a  min- 
isterial act  Banister  v.  Wakeman,  16  L. 
B.  A.  201,  Briggs  v.  Wardell,  10  Mass.  356, 
No9on  V.  HiU,  2  Allen  215,  referred  to.  The 
case  was  distinguishable  from  Mott  y.  Milne, 
31  N.  S.  B.  372,  because  the  latter  case  pro- 
ceeded on  the  assumption  that  the  issuing 
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of  a  warrant  to  arrest  for  an  indictable  of- 
fence by  a  magistrate  upon  an  information 
had  before  him  was  a  judicial  act  The  de- 
fendant was  not  entitled  to  the  protection 
of  R.  S.  N.  S.  1900  c.  40,  s.  16.  because  the 
plaintiff  was  undergoing  a  greater  punish- 
ment than  the  law  assign^  for  the  offence. 
Mclver  v.  MacOUUvray,  24  C.  L.  T.  142, 
237. 

Order  for  imprisonment  for  n^" 
payment  of  eoste— A'o  conviction  --  Ab- 
gence  of  accused  —  Order  giiojWn^— Oondt- 
iton.]— After  a  magistrate  liad  entered  ui^ 
on  the  hearing  of  a  complaint  of  haying  used 
insulting  and  abusive  language,  the  charge, 
at  the  complainant's  instance,  actuated  ap- 
parently by  compassion,  was  withdrawn,  the 
accused  to  pay  the  costs.  Subsequently,  such 
costs  not  having  been  paid,  the  magstrate, 
in  the  absence  of  and  without  connoting  the 
accused  of  any  offence,  made  an  order  direct- 
ing the  payment  by  her  of  the  costs ;  and,  in 
default  of  payment,  directing  that  the  same 
should  be  levied  by  distress,  and,  in  default 
of  sufficient  distress,  directing  imprison- 
ment. The  costs  were  then  paid  by  the  ac- 
cused, but  before  the  launching  of  this  appU- 
cation  they  were  tendered  back  to  the  ac- 
cused and  refused :— HeW,  that  the  order 
was  invalid  and  should  be  Quashed  mthogt 
costs,  but  on  condition  under  ss.  889  to  8W 
of  the  Criminal  CJode— made  applicable  by 
1  Edw.  VII.  c.  13,  s.  1  (O.)--that  no, action 
should  be  brought  against  the  magistrate, 
etc ;  otherwise  the  motion  was  to  be  dis- 
missed with  costs.  R.  V.  Mommgatar,  11 
O.  L,  R.  318,  7  O.  W.  R.  167. 

Penalty  —  Ewcesnve  fee  —  Information 
for  indictable  offence  — ^  ^*ea<Wn^— Amcnrf- 
m€n*.l— An  information  having  been  laid  by 
the  plaintiffs  before  the  defendant,  a  justice 
of  the  peace,  for  an  indictable  offence  under 
88  210  (2)  and  215  of  the  Criminal  Code, 
over  which  the  defendant  had  no  summary 
jurisdiction  as  a  justice :— HeW,  that  he  was 
iot  entitied  to  any  fee  whatever,  a^d  that 
the  plaintiffs,  whUe  they  were  entitled  to  re- 
cover by  action  the  amount  of  the  fee  whicn 
they  paid,  could  not  maintain  an  action  un- 
der s  3  of  R.  S.  O.  1897  c.  95,  or  under 
s.'9(»,  S.-J:  6,  of  the  Crinnnal  Code,  to  re- 
cover  a  penalty  from  the  defendant  for  re- 
ceiving a  Urger  amount  of  fees  as  a  justice 
of  the  peace  than  he  was  entitled  to.  iSow- 
man  ^^BlytK  7  E.  &  B.  26,  applied  and 
foUowed.  It  was  aUeged  by  the  statement 
of  daim  that  the  defendant  wrongfully,  il- 
legaUy,  and  maliciously,  and  without  reas- 
onable or  probable  cause,  demanded  from  the 
plaintiffs  the  sum  of,  etc.,  contrary  to  the 
Ontario  Act  At  the  trial  the  Plj^^b.^* 
were  allowed  to  amend  by  substituting 
"wilfully"  for  "maliciously  and  without 
reasonable  or  probable  cause,"  and  by  mak- 
ing an  alternative  daim  under  s.  wJ,  8.-S. 
6,  of  the  Criminal  Code.  —  Held,  ^at  ^e 
amendments  were  properly  made.  AfcOtm- 
vrav  V.  Muir,  23  C.  L.  T.  282,  6  O.  L.  R. 
154,  2  O.  W.  R.  663. 

Snnuaary  eonTietion  qnaolied  —  Ac- 
tion to  recover  fine  and  co««*.]--In  an  ac- 
tion for  the  recovery  from  the  defendant,  a 
justice  of  the  peace,  of  the  fine  and  costs 
paid  to  the  defendant  by  the  plaintiff  up- 
on a  summary  conviction  made  by  the  de- 
fendant under  an  Ordinance  of  the  North- 
West  Territories,  which  conviction  had  been 


quashed,  it  was  held  that  the  action  did  not 
lie  against  the  magistrate,  since,  under  s.  11 
of  the  Ordinance  respecting  justices  of  the 
peace.  Con.  Ord.  (1898),  c,  32,  he  was 
bound  to  transmit  the  fine  to  the  Attorney- 
General  forthwith  upon  its  receipt  by  him, 
and,  in  the  absence  of  evidence  that  he  had 
not  remitted,  must  be  presumed  to  have  d<me 
80,  and  tiie  costs  were,  by  the  conviction, 
directed  to  be  paid  to  the  complainant, 
whose  agent  to  receive  them  the  plaintiff 
must  have  known  the  defendant  to  be.  KaiAr 
iteki  V.  Telford,  24  C.  L.  T.  108. 

Trespaes  —  Issue  of  search  u^arrant  — 
Want  of  jurisdiction  —  Proof  of  malice  — 
Arrest  —  Complaint  —  Damages.]  —  In  an 
action  for  false  imprisonment,  where  the  jus- 
tice who  issued  the  warrant  acted  wholly 
without  jurisdiction,  proof  of  malice  or  want 
of  probable  cause  is  unnecessary. — ^A  com- 
plaint in  writing  under  oath  for  a  search 
warrant  under  which  a  warrant  was  issued, 
and  goods  named  therein  were  found  in  pos- 
session of  the  accused,  will  not  justify  arrest 
without  further  or  other  complaint — ^The  ex- 
pense to  which  a  party  complaining  may 
have  been  put  by  an  illegal  arrest  is  a  proper 
element  of  damages.  Mclanson  v.  Lavigne, 
1  E.  L.  R.  520,  37  N.  B.  R.  539. 

ITnlawf  ml  dlstreee  —  Conwction — Get- 
tiorari  —  Costs  —  Jurisdiction  —  Be»  ad- 
judicata  —  Pleading  —  Admissions — Adopt- 
ing unlawful  act  —  Damages,}  —  Plaintiff 
had  been  convicted  by  defendant  a  Justice 
of  the  Peace,  and   adjudged   to  pay  a    fine 
of  $10.00  and  $ai5  costs.     To  satisfy   the 
fine,  two  cows  were  seised  and  sold  under 
distress  warrant    by    one    Stoddart  a  con- 
stable, for  $61.00.    The  sale  of  the  first  cow 
realised  more  than  sufficient  to  pay  the  fine 
and  all  costs,  but  nevertheless  the  constable 
sold  the  second  cow.     Subsequently  the  con- 
viction  was  brought   up  by    certiorari     and 
quashed  by  Wetmore,  J.,  who  held  that  he 
had    no  jurisdiction    to   make  an   order    as 
to  costs  on  such  proceedings,  but   left    the 
plaintiff  to  recover  at  law  as  damages  such 
costs  as  he  might  be  entitled  to.  if  any.  The 
plaintiff    brought    action    claiming    damages 
accordingly: — Held,    (1)    that  the  constable 
was  not  the  servant  or  agent  of  the  Justice 
in  making  the  seizure  or  sale,  but  inasmuch 
as   the  Justice  had  received  from   the    con- 
stable the  full  proceeds  of  the  sale,  he  bad 
thereby  adopted  the  constable's  unlawful  acts. 
(2)    That  the  measure  of  damages  for   the 
unlawful  sale  was  the  market  value  of  the 
cows  sold.     (3)   That  the  plaintiff  was  en- 
titled to  recover  from  the  Justice  as   dam- 
ages his  taxed  costs  of  certiorari  proceedings 
inasmuch    as    the   quashing   of    the   convic- 
tion was  a  condition  precedent  to  the  plaixH 
tifTs  right  to  sue  under  Imperial  Statute  11 
and  12  Vic.  c.  44  s.  2,  in  force  in  the  Terri- 
tories.    Simpson  v.  Mann   (1886).   6   Terr. 
L.  R.  445. 

V^arrant  of  arrest  —  Cfrounds  —  latue 
without  enquiry  —  Liability,} — A  justice  of 
the  peace  who  issues  a  warrant  of  arrest 
without  enquiring  into  the  grounds  which  the 
complainant  has  for  suspecting  the  accused, 
is  responsible  to  the  latter  when  the  con>- 
plaint  is  not  justified  by  any  serious,  reason- 
able, or  plausible  ground.  Murfina  v.  Sauvd, 
19  Que.  S.  C.  51. 
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Wanaat  tm  mrremt— School   tamet — Ir- 
rcfiittrity — Demand — Tre»pa»9  to  person.] — 
Ib  an  action   for  wrongful   arrest  and   im- 
pnaoDfflent,   it  appeared    that   plaintiff   was 
tmstid  and  conveyed  to  gaol  upon  a  war- 
lant  issoed   bj  defendant,  a  justice  of  the 
peace,  &»r  the  collection  of  9^.20,  being  three 
years'  poll  tax  at  $1  for  each  year,  and  an 
tBoant  due  for  costs  incurred  on  a  general 
distress  warrant  previously  issued  by  the  de- 
fendant for   the  collection  of  the  taxes,   to 
which  a  return  had  been  made  by  the  con- 
ttable  tliat  he  was  unable  to  find  any  goods 
whereon  to  levy.    Before  he  issued  the  war- 
nnt  under  which  plaintiff  was  arrested,  de- 
fendant had  befq^  him  the  affidavit  of  the 
seeretaiy  of  school  trustees  for  the  district, 
ibewiag  that  he  had   not  paid  his  tax  for 
three  years,  and  that  the  trustees  had  auth- 
orised the  secretary  to  collect   the  amount. 
The  jnry  found  that  defendant  acted  in  good 
ftith  in  all  that  he  did,  and  in  the  belief  that 
aO  he  did  was  authorised  by  the  statute,  and 
that  he  was  required  by  the  statute  to  do 
what  he  did: — Seld^  that  defendant,  having 
jurisdiction  over  the  subject-matter  brought 
before  him,  and  over  the  person  of  plaintiff 
in  respect   thereto,   was  not  liable   in   tres- 
pass, either  by  reason  of  his  having  issued 
the  warrant   for  arrest  without  proof  of  a 
prefious  demand  made  upon  plaintiff  for  pay- 
sent  of  his  tax,  or  by  reason  of  a  departure 
from  the  prescribed  form  of  warrant;   that 
defendant  did  not  do  any  act  which  he  had 
not  power  and   jurisdiction    to   do   upon   a 
proper  case;  the  most  that  could  be  said  be- 
ing,   that    he     proceeded    in    an    irregular 
way;  that  excess  of  jurisdiction  does  not  ex- 
tend  to   a    mere   irregularity,    or    erroneous 
judgment,   but  to  a  case  whero  the  justice 
does  an  act  which  he  has  no  jurisdiction  to 
do;  that  defendant's  entry  upon  the  enquiry 
was  clearly   within  his  duty  and  his  juris- 
dictioa;  that  under  the  Nova  Scotia  statutes 
the  duty  of  enquiring  into  the   validity  of 
the  rate   is    not   impoised    upon    the  justice. 
Pmrker  v.  Btier,  33  N.  S.  R.  52. 


5.  Practice  and  Pbockpubb. 


mmier  R.  S.  O.  c.  88 — Againat  ComnUsHoner 
of  PcUce  —  Constitutional  Law-^R.  S,  C. 
c  9t  intra  vires — Money  taken  colore  officii 
— yoiiea  of  action  —  Jurtt  —  Nominal  dam- 
•§es  —  Coats,] — ^Divisional  Court  held,  that 
In  an  action  of  assumpsit  for  money  had  and 
received  against  an  officer  within  the  cate- 
gory of  Demons  to  be  protected  by  R.  S.  O. 
f.  88k  mere  the  ground  of  complaint  is  the 
ta^ng  of  the  money  in  the  first  instance,  if 
when  taken  colore  officii,  notice  of  action  is 
aeeeasary.  If  there  are  circumstances  point- 
ing to  aMla  fides  the  plaintiff  is  entitled  to 
a  jnry.  Appeal  dismissed  without  costs.  R. 
Sl  G.  c  92  is  intra  vires,  QeUer  v.  Lough- 
rim  (1911).  19  O.  W.  R.  318.  2  O.  W.  N. 
1159. 


of  opialois — Formal  conviction 
— Certiorari,] — Until  a  conviction  is  drawn 
op  formally  a  justice  has  a  locus  pcsniten- 
te  and  may  change  his  opinion  of  the  case. 
Re  A.  Bishop,   Royal  QazeUe,   Nfld.,   Feb. 


OonTietion — Omission  to  take  down  evi- 
dence,]— The  omission  of  the  magistrate  upon 
the  summary  conviction  of  a  prisoner  to  have 
the  evidence  taken  in  writing  is  fatal  to  the 
conviction.  R,  v.  McOregor,  11  B.  C.  R, 
350,  2  W.  L.  R.  378. 

ConTietlon  —  Separate  offences  —  Dis- 
position of  both  cases  after  hearing  evidence 
in  both,] — ^Two  informations  were  preferred 
before  a  justice  of  the  peace  against  the  ac- 
cused for  distinct  offences  of  selling  liquor 
to  Indians.  At  the  conclusion  of  the  first 
case,  the  magistrate  reserved  his  decision, 
and  proceeded  with  the  second  case,  in  which 
he  convicted,  and  then  dismissed  the  first  On 
an  application  to  quash  the  conviction,  the 
magistrate  stated  on  affidavit  that  in  con- 
victing he  was  governed  only  by  the  evidence 
in  the  case  in  which  the  conviction  was 
made: — Held,  that  the  posti)onement  by  the 
magistrate  of  his  decision  in  the  first  case 
until  he  had  concluded  the  second,  did  not, 
under  the  drcumstanoes,  render  the  convic- 
tion in  the  second  case  bad  in  law.  R.  v. 
McBemy,  3  Can.  Grim.  Cas.  339,  distin- 
guished. R.  V.  Sing,  22  C.  L.  T.  423,  9  B.  C. 
R.  254. 

ConTietioii  for  aasawlt — Summary  trial 
—  Consent  —  Amendment  —  Costs  —  Hard 
labour — "Forfeit  and  pay.**] — A  conviction 
must  shew  the  jurisdiction  of  the  magis- 
trate; but  where  a  conviction  for  an  aggra- 
vated assault  did  not  recite  the  consent  of 
the  accused,  which  was  actually  given,  to  be 
tried  summarily,  the  defect  was  held  to  be 
covered  by  s.  800  of  the  Code.  In  such  a 
conviction  the  magistrate  has  authority  to 
award  costs  under  s.  788  of  the  Code,  and 
to  sentence  to  imprisonment  with  hard  labour 
in  default  of  payment  of  fine  and  costs.  The 
conviction,  however,  was  bad  because  it  did 
not  adjudge  that  the  accused  should  forfeit 
as  well  as  pay  the  fine  imposed.  R.  v.  Cyr, 
12  P.  R.  24.  followed.  R.  v.  Burtress,  20 
C.  L.  T.  368. 

OonTietion  for  obstmotiiiK  peace 
oAeer  —  Summary  trial.] — When  a  person 
is  charged  before  a  magistrate  or  two  justices 
of  the  peace  with  resisting  and  obstructing 
a  peace  officer  in  the  lawful  performance  of 
his  duty,  the  magistrate  or  justices  should 
observe  the  directions  of  s.  786  of  the  Crim- 
inal Code,  and  obtain  the  consent  of  the  ac- 
cused before  proceeding  to  try  the  case  sum- 
marily, notwithstanding  the  provisions  of 
s.  144.  Such  offence  is  practlc^ly  the  same 
as  is  referred  to  in  s.  783  (e),  and  the 
charge  can  only  be  heard  in  a  summary  way 
subject  to  the  provisions  of  s.  786.  R.  v. 
Crossen,  19  C.  L.  T.  347.  12  Man.  L.  R.  5n. 

Irro|:iElnr  adJovnuBent  —  Jurisdiction 
— Prohibition.] — AVhen  an  irregular  adjourn- 
ment of  the  hearing  of  a  complaint  under 
Part  LVIII.  of  the  Criminal  Code  is  made, 
the  jurisdiction  of  the  magistrate  is  ousted, 
he  becomes  fundus  officio,  and  prohibition 
will  lie  to  restrain  him  from  dealing  further 
with  the  case.  Par4  v.  Recorder* s  Court  of 
Montreal,  27  Que.  S.  C.  424. 


Ministerial  duties  —  One  justice  su, 
dent.] — In   cases   tried  under  the  Summary 
Act,   purely   ministerial   duties,   such   as   re- 
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ceiTing  complaint,  issuing  warrant,  etc.,  may 
be  done  by  one  justice  of  the  peace,  even 
where  the  statute  jinder  whi<^  the  proceedings 
are  had,  says  that  the  case  can  only  be  tried 
by  two  justices  of  the  peace.  Bausquet  v. 
Oagnon,  23  Que.  S.  C.  36. 

Prellinlnary  enqnirT — Continuation  be- 
fore another  maffi8trat€---Jurisdiction — Com- 
mencement de  1*0170.]  —  A  preliminary  en- 
quiry in  a  criminal  matter  commenced  before 
a  magistrate  cannot  be  continued  by  another. 
— 2.  But  if  a  magistrate  who  has  commenced 
a  preliminary  enquiry,  dies  or  is  deposed  from 
office  or  resigns,  or  if  he  discharges  himself 
from  the  matter,  another  competent  magis- 
trate may  take  the  matter  in  hand,  but  he 
must  begin  the  enquiry  de  novo ;  he  may  not 
continue  the  proceedings  already  commenced. 
— 3.  A  Judge  of  sessions  of  the  peace  who 
commenced  a  preliminaiy  enquiiy,  having  ob- 
tained leave  of  absence,  and  having,  without 
finishing  the  enouiry,  departed  for  a  journey 
to  Europe,  was  held  to  have  discharged  him- 
self from  the  matter;  and  in  this  case,  with 
the  consent  of  the  Crown,  the  prosecutor  pro- 
perly obtained  from  another  magistrate,  who 
replaced  the  former,  an  order  to  commence 
de  novo  the  preliminary  enquiry. — 4.  A  writ 
of  certiorari  to  prevent  the  second  magistrate 
from  seising  himself  of  the  matter  and  re- 
commencing it  was  refused.  Bertrand  y. 
Anger9,  21  Qne.  S.  C.  213. 

Prooeedlaca    as   to    nudataiiaiiee    of 

pauper  —  Jurisdiction — Notice  of  discontinu- 
ance of  previous  proceedings — Interest  of  jus- 
tice in  prosecution  —  Certiorari — Appeal.] — 
Proceedings  were  taken  by  the  plaintiffs  be- 
fore a  justice  of  the  peace  with  a  view  to 
having  a  pauper  made  chargeable  to  poor 
district  No.  5  in  the  county  of  Pictou.  Sub- 
sequently and  without  notice  to  district  No. 
5,  proceedings  against  that  district  were  dis- 
continued, and  proceedings  were  commenced 
before  another  justice  with  a  view  to  having 
the  pauper  made  chargeable  to  the  defend- 
ants* district.  On  the  depositions  taken  be- 
fore the  magistrate  applied  to  in  the  second 
instance,  the  stipendiary  magistrate  for  the 
county  (who  was  also  county  treasurer)  took 
further  depositions,  and  made  an  adjudication 
that  the  pauper  was  legally  chargeable  to  the 
defendants*  district: — Held,  that  the  adjudi- 
cation so  made  was  bad,  both  because  of  the 
failure  to  give  notice  of  discontinuance  of 
the  original  proceedings,  and  because  the  sti- 
pendiary magistrate,  as  county  treasurer,  was 
a  party  to  the  proceedings  and  should  not 
have  acted. — Beldy  that  the  order  made  under 
the  circumstances  mentioned  was  open  to  at- 
tack either  by  certiorari  or  by  appeal.  Pictou 
Overseers  of  the  Poor  v.  Pictou  Overseers 
of  the  Poor  for  DistHct  No.  6,  36  N.  S.  R. 
326. 

Trespass — Issue  of  search  warrant — Sub- 
sequent issue  of  warrant  to  arrest  without 
sworn  information — Damages.  Melanson  v. 
Lavigne,  1  E.  L.  R.  520. 

Void  eonTioiion — Action  en  nulUt^J] — 
A  conviction  made  by  a  person  illegally  exer- 
cising the  functions  of  a  justice  of  the  peace 
is  void,  and  may  be  attacked  by  way  of  a 
direct  action  to  declare  it  void.  Corporation 
H  Jic^f^  ^ord  V.  Juneau,  21  Que.  S.  G.  530. 


Warraat  to  arrest  —  Discretion  — 
Mandamus,] — A  magistrate  has  a  discretion 
to  exercise  as  to  the  issue  of  warrants  of  ar- 
rest, and  if,  after  hearing  and  consideriiig 
the  allegations  of  the  complainant  and  the 
evidence,  he  refuses  to  issue  a  warrant  for 
the  apprehension  of  the  person  accused,  a 
writ  of  mandamus  will  not  lie  to  compd  him 
to  do  so.  Thompson  y.  Desnopers,  16  Que. 
S.  C.  263. 


6.    MlSCELLANBOUS    MaTTEBS. 

OoATiotion  —  Certiorari  —  No  return  of 
evidence — ^Absence  of  record  of  proceedings 
before  justice — Invalidity  of  conviction.  R. 
v.  McGregor  (B.C.).  2  W.  L.  R.  378. 

OonTieiioa — ^Liquor  license  Act — Weight 
of  evidence — ^Review  on  motion  to  quast— 
Conduct  of  magistrates — Costs.  R,  y.  McAr- 
thur,  8  O.  W.  R.  694. 

Convietloii  —  Minute  of  —  Absence  of 
formal  entry — Quashing-^osis,]  —  Where 
a  justice  of  the  peace  convicts  or  makes  an 
order  against  a  defendant,  and  a  minute  or 
memorandum  of  such  Is  then  made,  the  fact 
that  no  formal  conviction  has  been  drawn  np 
is  no  reason  why  the  conviction  should  not 
be  quashed.  The  Court  has  jurisdiction  bf 
virtue  of  s.  119  of  the  Judicature  Act  to 
award  the  costs  of  a  motion  to  quash  a  con- 
viction under  an  Ontario  statute  against 
either  the  justice  of  the  peace  or  informant 
R.  v.  Bennett,  4  0.  L.  R.  206,  1  O.  W.  B. 
360,  distinguished.  R,  y.  Manoion,  24  C.  L. 
T.  288,  8  O.  L.  R.  24,  3  O.  W.  R.  756. 

OonTietion  —  Municipal  by-law  —  Puh- 
Ucation  —  Appeal  —  Certiorari,]  —  Inas- 
much as,  by  Art.  4061,  R.  S.  Q.,  an  appeal 
lies  to  the  Superior  Court  from  any  convic- 
tion or  order  made  by  justices  of  the  peace 
in  prosecutions  under  the  provisions  of  by- 
laws of  a  town  council,  and  inasmudi  as,  by 
Art.  4615,  no  judgment,  decision,  or  convic- 
tion, so  susceptible  of  appeal,  can  be  removed 
by  certiorari  to  the  Superior  or  Circuit 
Court,  the  remedy  by  certiorari  is  not  com- 
pietent  to  a  person  who  complains  of  a  deci- 
sion by  a  justice  of  the  peace  under  a  by-law 
enacted  by  a  town  council  with  reference  to 
a  matter  within  its  jurisdiction. — 2.  Where 
a  by-law  of  a  council  has  never  been  set 
aside  or  attacked,  the  question  of  its  valid 
publication  cannot  be  raised  on  an  applica- 
tion for  a  writ  of  certiorari.  Hart  ▼.  Dun- 
lop,  17  Que.  S.  C.  388. 

ConTietion — Superior  Court — Certiorari.] 
— ^The  Superior  Court  has  power  over  a  con- 
viction by  a  justice  of  the  peace  in  a  penal 
matter.  Mercier  y.  Plamondon,  20  Que.  8. 
C.  288. 

ConTietion  qnashed — Costs.  B.  ▼.  Dun- 
gey,  2  O.  W.  R.  620. 

Issuing  nrarrant  on  applieatlon  of 
relatiTe  —  Corrupt  motives  —  Criminal  in- 
formation.  R,  y.  Currie,  2  E.  L.  R.  147. 

Mandainns  to  J.  P.] — ^Mandamus  to  com- 
pel J.  P.  to  call  meeting  of  inhabitants  of 
school  district  to  grant  tavern  license,  when 
boundaries  of  school  are  not  defined. — J.  P. 
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Bij  take  judicial  notice  of  the  unfitness  of 
tp|iiic8nt  for  tavem  license.  Re  Phelan  v. 
«Mt  (1875).  2  P.  E.  I.  R  28. 

P>o0<WMlf»g«  to  T<ecoTer  debt — ^Defend- 
ttf  8  traTellini?  expenses  —  Certiorari.  Mc- 
Ji««  y.  Camtenm,  1  E.  L.  R.  315. 


_  ATietloa.] — ^A  magistrate's 
ooBTiction  may  be  quashed  on  the  ground 
that  there  was  no  evidence  submitted  which 
vonld  fire  him  power  to  convict,  but  when 
nth  evidence  is  submitted  hia  conviction 
cunot  be  quashed  on  the  ground  that  he 
improperiy  weighed  it.  R.  v.  Barber  AMphalt 
^wif  Co.  (1»U),  18  O.  W.  R.  778,  2  O. 
W.  N.  819,  23  O.  L.  R.  372. 

fiw     CkoaKAi,     Law  —  Intoxicating 
UQuoas. 


KEEPING. 
Bawdy  Hovae.     See  Gkiminal 

Bettlnc  Hovaa.    See  Cbiminal 

OftmUm;  Hovaa.    See  Cbiminal 
L&w. 

Wsardarly  Ko«ae,    See  Cbiminal  Law. 


Law. 
Law. 


See  CkiMiRAL  Law — ^ExTBAomoN. 


^Ulaa  lAbovr.     See  Aliens. 
See  CbHiBACT — Wobk  and  Laboub. 


LAOOMBE  ACT. 

See  Attachment  of  Debts. 


See  WATn  and  Watebooubsbs. 


S^e  Oaowv — ^Railway. 


LAID  ACT,  BBinSH  COLUMBIA. 


hl^  1}^^  ^°  '^®  y^*"^  1893.  one  Kitchen 
}^^A  ^^'^^^ed  a  pre-emption  record  of  this 
land  and  made  certain  improvements  there- 

iSoo"  ^Unhf*"^  ''i''^:'^  ^1'^-  1»  March, 
i^:-  Kitchen  applied  for  and  obtained  a  pre^ 
emption  record  of  certain  other  lands,  and 
JL^r^  ?^^  Boutilier  obtained  a  pre-emption 
record  of  a  certain  portion  of  the  lands  in 

S'itf^'-^u*  ®<^5«ii«''  abandoned  his  pre-em^ 
taon  nght,  and  Kitchen  and  Butters  entered 
iSi^  an  agreement  whereby  Kitchen  agreed 
J^f  f?'""^"  pre-empt  the  land  on  his  piying 
for  the  improvements  $200  in  cash  and  the 
balance  when  he  should  realize  the  same  out 
Sffi^^  l**"^.'  ^""^  Kitchen,  until  so  paid,  should 
J^iviSn^  '""i^T^  '°  *^«  ^^°^-  Bessette's  ap- 
To«^^  '^'t>''I?^*'  ®®*  "P  non-occupation  of  the 
Its?  ^L  ^.l^l"'  *°*^  collusion  between  But- 
tera  and  Kitchen,  was  refused  by  the  assist- 
ant commissioner,  who  found  against  thp 
charge  of  collusion,  and  on  thTof  non^ 
occupation  he  came  to  the  conclusion  that 
there  was  no  provision  in  the  Land  Act  for 
cance  ling  a  certificate  of  improvemente  when 
?er^'?n5!!^.iT^^^V^*^'  ^^«  arrangemenTen^ 
\n^  ^nlSL^^T*""  ^'*"^"  *°^  Kitchen  was, 
RnJ?oti'*r'*™^**'if.^*'  ^^*  8«cJ*  as  to  preclude 
Butters  from  making  the  statement  set  forth 

"cJlZon^"^^   the   Land   Act.   as   the   tern 

of  the  lot  *^!^^  to  defeat  the  provisions 
Sre«fv  Ji:.^:^*  legislature  has  refrained  ex- 
Bia^^a^^"^  .<^^9fernng  upon  the  commis- 
sioner  any  jurisdiction  to  cancel  a  record  on 
the  ground  that  the  original  application  for 
^^^lS^^r.°^*^^'  ^S^!"  statements  of  fact" 

reired  by  s  13  tha*  the  commissioner  shall 
find  a  cessation  of  occupation  in  ftuft.  aSd 
«««T-'^''  '"'^^''^  application  to  any  qJS- 

ft«^«il'«f  ?o  S'  J?'  246.  dissented  from. 
ice  Seeeetie,  12  B.  C.  R.  228. 


I-Ain>  PUBCKASE  AOT,  P.  E.  i. 

See  Obown. 


lAlTD  REGISTRY  ACT, 

See  Rbqistbt  Laws. 


I«A]n>  BURSIDT. 

See  Assessment  and 


"^■aBq^cMflt  vaoovdl  — —  Itnprovemente—^ 
B9^^nvupatiom  —  CoOueion  —  Cancellation 
^f^^a^eeie — JnriedicHon  of  commieeionerA 
•^wtten  obtained  a  pre-emption  record  of 
«f  land  in  dispute  in   1901.     Bessette  ap- 


LAND  TITLES  ACT. 

Agreement  to  moving  homeiit«Ml 
!f!f ^^f,.^**®**  ~  ^nvaltdity  —  Dominion 
Ad— Alberta  Act^Legielative  jurisdiction — 
Conetttutional  late — Caveat  —  Discharffe— 
Summary  application — ^Ac<ton.]  —  Where  a 
cavatee  alleges,  as  a  ground  for  discharging 
a  caveat,  that  he  signed  the  instrument  un- 
der which  the  caveator  claims  under  mistake 
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and  by  reason  of  misrepresentation,  the  Jad^e 
should  not  deal  with  such  a  matter  sum- 
marily on  originating  summons  under  Land 
Titles  Act,  8.  91.  but  should  direct  further 
proceedings  by  action  or  otherwise  under  s. 
02. — An  agreement  by  a  homesteader,  prior 
to  the  issue  of  patent,  to  execute  a  mortgage 
on  his  homestead,  is  void,  under  the  Domin- 
ion Lands  Act,  R.  S.  C.  1906  c.  55,  s.  142, 
and  the  Land  Titles  Act  R.  S.  C.  1906  c. 
110,  88.  18  and  96 ;  as  also  under  the  Alberta 
Land  Titles  Act,  6  Edw.  VII.  c.  24.  s.  60, 
8.-S.  3. — ^The  last  mentioned  enactment  is  not 
ultra  vires  of  the  provincial  legislature. — ^The 
question  as  to  wnether  Dominion  statutes, 
relating  to  subjects  within  the  legislative 
jurisdiction  of  the  province,  were  continued 
by  the  Alberta  Act,  4  &  5  Edw.  VII.  c.  3 
(D.),  propria  vigorCj  or  merely  as  a  part  of 
the  general  body  of  the  law  previously  in  force 
in  the  Territories,  and  its  bearing  on  questions 
of  ultra  viret,  mentioned.  Sawper-Matsey 
Co,  Y.  Dennis^  7  W.  L.  R.  272,  1  Alta.  L.  R. 
125. 

Applieation  for  reglctratloii  mm 
owner  in  fee  simple — Continuous  posses- 
sion for  12  years — Statute  of  Limitations — 
Positive  title  acquired — Direction  for  regis- 
tration and  issue  of  certificate  of  title — Evi- 
dence of  possession  —  Affidavits  —  Starting 
point  for  statute — Ehridence  as  to  state  of 
tide  at  commencement  of  possession — ^Neces- 
sity for.  Re  Anderson  (Alta.),  8  W.  L.  R. 
319. 


Aesisnment  for  benefit  of  oreditoi 

Ewecution  registered  after  assignment — Ap- 
plication to  vacate — Evidence — Jurisdiction.^ 
— 'A  Judge  in  Chambers,  on  an  application 
for  an  order  vacating  the  registration  of  an 
execution  against  lands  issued  and  registered 
subsequent  to  an  assignment  for  the  benefit 
of  creditors,  in  the  a^ence  of  evidence  that 
the  particular  parcel  of  land  affected  passed 
under  the  assignment  and  was  not  reserved 
as  a  legal  exemption,  has  no  jurisdiction  to 
make  such  order.  Re  Davis,  1  Sask.  L.  R. 
07. 

Asenranee  fmnd — FaUure  of  registrar  to 
register  mortgage  —  Certificate  of  title  not 
produced  —  Retention  of  mortgage  —  Duty 
of  Registrar  —  Necessity  for  production  of 
mortgage  a  second  time  —  Second  mortgage 
gaining  priority  —  Abstract  of  title — Omis- 
sion of  Registrar  —  Liability  —  Damages.] 
— ^The  plaintiff  sought  to  recover  from  the 
assurance  fund  under  the  Land  Titles  Act, 
in  an  action  against  a  District  Registrar, 
damages  for  having  omitted  to  register  a 
land  mortgage,  made  by  H.  to  the  plaintiff, 
in  priority  to  a  mortgage  upon  the  same 
land,  made  by  H.  to  a  machinery  company, 
and  also  for  having  furnished  the  plaintiff 
with  an  abstract  of  title  of  the  land  covered 
by  his  mortgage,  without  shewing  thereon 
the  prior  mortgage  in  favour  of  the  machin- 
ery company.  The  mortgage  to  the  plaintiff 
was  executed  on  the  8th  May  1905,  and  for- 
warded to  the  Registrar  on  the  following 
day.  At  that  date  the  patent  for  the  land 
had  not  been  issued  to  H. ;  it  was  issued  on 
the  13th  May,  1905 ;  and  a  certificate  of  title 
was  issued  thereon  on  the  29th  August,  1905, 
subject  to  two  liens  and  a  mortgage  in  favour 
of  a  loan  company,  which  had  been  regis- 
tered before  the  issue  of  the  iMitent.    On  the 


3l8t  August,  1905b  H.  executed  the  mortgage 
in  favour  of  the  machinery  company,  and 
it  was  registered  on  the  dOth  October.  1905. 
Up  to  this  time  the  plaintiffs  mortgage  had 
not  been  registered.  On  the  30th  December, 
1905,  the  plaintiff's  solicitor  wrote  to  the 
Registrar  requesting  him  to  register  the  mort- 
gage. On  the  17th  January,  1906^  it  was 
registered  (having  been  in  the  Regiatrar's 
possession  ever  since  May),  and  returned  to 
the  plaintiff's  solicitor,  with  an  abstract  of 
titie,  which  did  not  shew  the  mortgage  to 
the  machinery  company.  That  company  sold 
the  land  under  their  mortgage,  and.  as  it 
did  not  realise  the  amount  of  their  claim, 
the  plaintiff  was  deprived  of  his  security  to 
the  extent  of  the  amount  due  on  hia  mort- 
gage, $100.90.  By  the  statute  In  force  in 
1905,  the  Registrar  shall  not  receive  or  enter 
in  the  day-book  any  instrument  until  the 
duplicate  certificate  of  titie  for  the  lands  af- 
fected is  produced  to  him: — Held^  that  this 
was  a  clear  statutory  prohibition  against  the 
receipt  by  the  Registrar  of  the  plalntiiTs 
mortgage  unaccompanied  by  the  duplicate 
certificate  of  title.  When  the  Registrar  re- 
ceived the  mortgage,  he  was  prohibited  by 
statute  from  receiving  it  for  regiatratioD; 
and,  therefore,  while  he  retained  it  In  his 
possession,  it  was  not  in  his  possession  as 
Registrar;  and  when  the  patent  came  to  hii 
office,  and  the  certificate  of  titie  was  Issued 
thereoUj  the  mortgage  not  being  in  the  office 
for  registration,  there  was  no  obligation  on 
the  Registrar  to  register  it;  and  as  Regis- 
trar he  could  not  deal  with  it  until  it  was 
again  produced  to  him  by  himself  or  some 
one  else,  accompanied  by  the  duplicate  certi- 
ficate of  title.  The  plaintiffs  mortgage  was 
not  again  produced  to  the  Registrar  until 
January,  1906.  when,  on  receiving  the  letter 
of  the  30th  December,  he  brought  the  mort- 
gage into  his  office  and  registered  it  There- 
fore, the  Registrar  registered  it  as  aoon  as 
he  was  under  any  obligation  to  do  so.  and 
the  plaintiff  was  not  entitled  to  recover  for 
the  failure  of  the  Registrar  to  register  it 
sooner.  Re  Oreenshields  Co.,  2  W.  L.  R. 
421,  and  Re  American-Abell  Engine  and 
Thresher  Co,  and  Noble,  3  W.  L.  R.  324,  fol- 
lowed.— Held,  as  to  the  omission  in  the  ab- 
stract, that  under  sec.  30  of  the  Dominion 
Land  Titles  Act,  1894,  and  by  sec  151  of 
the  present  Land  Tities  Act.  which  came 
into  force  on  the  8th  September,  1906,  the 
Registrar  would,  as  nominal  defendant,  be 
liable  for  the  damage  resulting  from  the 
omission ;  but  the  plaintiff  had  failed  to  shew 
any  damage  except  an  item  of  $7,  money  paid 
to  H.  whidi  the  plaintiff  would  not  have 
paid  had  he  known  that  the  machinery  com- 
pany's mortgage  was  registered  in  priority 
to  his  own.  HaU  v.  Registrar  of  the  York- 
ton  Dist.  (1911),  16  W.  L.  R.  568, 
Sask. 


-  -^   aetion    is   enough    upon 

which  to  found  a  caution.  Sk^  y.  Thomp- 
son, 11  O.  W.  R.  119,  839,  12  O.  W.  R.  861, 
17  O.  L.  R.  186.  followed.  Brovm  y.  Olea- 
dennan  (1911),  19  O.  W.  R.  19.  2  Q.  W. 
N.  1013. 

Onntion  *—  Vacating  —  Pending  acHo/n 
for  specific  performance  —  Jurisdustion  of 
local  Master  of  Titles — Security.] — ^A  caution 
was  registered  under  the  Land  Titles  Act, 
R.  S.  O.  1897,  s.  138»  by  a  person  claiming 
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under  an  agreement  to  parchase  from  the 
regiatered  owner's  vendor,  of  which  agree- 
ment he  alleged  the  former  had  notice.  The 
registered  owner  moved  before  the  local  Mas- 
ter of  Titles,  nnder  s.  76,  for  cesser  of  the 
caution,  though  the  cautioner  had  meanwhile 
CDouienced  an  action  for  specific  perform- 
ance of  his  agreement  The  local  Master 
refused  to  vacate  the  caution: — Held^  that 
be  Ittd  jnrisdiction  so  to  refuse  under  7  E}dw. 
VII.  c.  30,  s.  12  <0.),  and  that  it  was  proper 
for  the  caution  to  be  allowed  to  stand  pend- 
ing diligent  prosecution  of  the  action,  and 
without  requiring  security  under  s.  78  of  the 
Act ;  nor  did  either  s.  45  or  s.  84  protect  the 
registered  owner.  Re  Skill  d  Thompsant 
11  0.  W.  R.  191.  339,  12  O.  W.  R.  361, 
17  0.  L.  R.  186. 

Oavtioay-yacating — ^Proof  of  action  be- 
gnn  insufficient — Leave  to  adduce  evidence — 
Terns.  Be  Hehert  d  O'Brien,  9  O.  W. 
R.  1T2. 

CavsAt  —  Continuance  —  Consent — ^Fail- 
are  to  obtain  leave  of  Judge — ^Lapse — ^Do- 
Bunion  Act  —  Saskatchewan  Act — EstoppeL 
«e  Tuige  Pwrh  Packing  Co^  7  W.  I-.  R.  507. 


OaTeat — Motion  to  set  aside — Questions 
of  law — Discharge  of  caveat — ^Action  to  be 
brought  —  Dominion  Lands  Act — ^Agreement 
for  sale  of  land  b.v  homesteader  before  re- 
oonmendation  for  patent  —  Railway  Act — 
laadg  taken  for  railway — ^Ascertainment  — 
Pordiaser  for  value  without  notice.  Re  Weh- 
iter  4  Con.  Pac.  Rw.  Co,  (N.W.T.),  6  W. 
LB.  384. 


—  Summary  application  to  set 
aside — Practice  and  procedure — ^Trial  of  issue 
^Vendor  and  purchaser — Default  in  payment 
of  instalment  nnder  contract  for  sale  of  land 
—  Readasion  of  contract  Re  Riddock  d 
CUdwidb's  Contract  (N.W.T.),  6  W.  L.  R. 
900. 


Caweata.] — G.  had  a  homestead  for  which 
be  had  not  received  the  patent.  He  gave  a 
■oitgage  thereon  to  S..  who  filed  a  caveat : — 
Held,  that  a  Judge  had  a  right  to  summarily 
order  its  discharge.  8.  having  obtained  judg- 
■nt  against  6^  issued  execution  and  regis- 
tered a  caveat.  The  land  was  registered  in 
the  name  of  Prudent  Giguere.  The  execution 
vaa  against  James  Gear  by  which  name 
GigKre  was  also  known. — Held,  that  the 
Jadge  should  not  have  summarily  discharged 
the  latter  caveat;  which  should  be  continued 
to  allow  amendment  of  proceedings.  Re 
Oeer  Scott  Co.  d  Oiguere  (1909).  12  W.  L. 

B.  2(6. 

Certifleate.] — B.  made  an  .assignment  to 

C.  for  benefit  of  his  creditors.  Various  exe- 
catioas  were  issued  against  B.'s  lands  and 
notice  tliereof  filed  with  the  Registrar  of 
Titles.  C.  applied  for  a  certificate  of  title 
to  B.'s  lands: — Heid,  that  Registrar  must' 
iHQe  the  certificate  without  endorsing  there- 
^  the  execotions  of  which  he  has  received 
Mice.    Be  Brooke  (1900),  12  W.  L.  R.  303. 

OartUUaia  of  title  —  MUtoke  — -  Cor- 
—  Summmrp  oppUeation  —  JwrUdic- 


tion,^ — ^A  Judge  has  no  power  under  Land 
Titles  Act  to  make  an  order  for  the  correc- 
tion or  cancellation  of  any  instrument,  unless 
upon  application  made  in  any  proceeding  in 
Court  or  upon  a  reference  by  the  registrar. 
Re  Smith,  8  W.  L.  R,  131.  1  Sask.  L.  R. 
126. 

Claim  on  assnranee  f and  —  Transfer — 
Fraud — Forgery  —  Bona  fide  purchaser  for 
value  toithout  notice.] — ^The  plaintiff,  being 
the  owner  of  land  registered  under  the  Land 
Titles  Act,  R.  S.  O.  1897,  c.  138,  was,  by  the 
fraud  of  two  persons,  G.  and  H..  induced 
to  transfer  her  land  to  one  D.  Subsequently 
a  transfer  to  McD.,  purporting  to  be  signed 
by  D.,  was  registered,  but  D.*s  signature  was 
forged.  McD.  then  transferred  to  O^M..  and 
O'M.  to  B.,  both  being  parties  to  the  fraud 
with  G.  and  H.  B.  transferred  to  0.,  an 
innocent  purchaser  for  value  without  notice. 
All  the  transfers  were  duly  registered.  None 
of  the  parties  to  the  fraud  being  financially 
responsible,  an  action  was  brought  for  com- 
pensation for  the  loss  of  the  land  out  of  the 
assurance  fund,  under  ss.  130  and  132  of  the 
Act:  —  Held,  that  the  plaintiff  was  not 
"wrongfully  deprived*'  under  s.  132,  and 
that  she  could  not  recover.  Fawkes  v. 
Atty.-Qen.  for  Ont.,  23  C.  L.  T.  328,  6  O. 
L.  R.  490,  2  O.  W.  R.  149. 

Ejeotmont  —  Title  —  Land  titlee  certifi- 
cate.]— ^Action  of  ejectment  by  holder  of  land 
titles  certificate.  Ordered,  that  defendant 
amend,  as  no  judgment  could  give  relief 
claimed,  defendant  having  no  title  to  counter- 
claim for  cancellation.  Setchfield  v.  Pater- 
ton,  12  O.  W.  R.  1070. 

Exoeation  —  Registration  —  Mortgage — 
Priorities — Certificate  of  title  —  Gwnersh^. 
Re  Seahom  d  Haniberger  (Sask.),  8  W. 
L.  R.  71. 

Ezooation — Renewal — Refiling — Notice  to 
execution  creditor— Confirmation  of  taw  sate — 
Statute— Retroactivity.]  —  The  Land  Titles 
Act.  1894,  6.  92,  8.-S.  1,  is  amended  by  63  & 
64  V.  c.  21,  s.  2  (assented  to  7th  Jhily,  1900), 
by  the  addition  of  a  proviso  **  that  every 
writ  sh^l  cease  to  bind  or  affect  land  at 
the  expiration  of  two  years  from  the  date  of 
the  receipt  thereof  by  the  registrar,  unless 
before  the  expiration  of  such  period  of  two 
years  a  renewal  of  such  writ  is  filed  with  the 
registrar  in  the  same  manner  as  the  original 
is  required  to  be  filed  with  him.*'  This  pro- 
viso is  not  retroactive  so  as  to  apply  to  a 
writ  of  execution  which  would  have  expired 
but  was  renewed  before  the  7th  July,  1900; 
such  a  writ,  therefore,  remains  in  full  force 
though  a  renewal  thereof  has  not  been  filed 
with  the  registrar  either  before  or  after  that 
date.  The  execution  creditor  in  such  a  writ 
should  consequently  be  notified  of  an  applica- 
tion for  the  confirmation  of  a  tax  sale  of  land 
of  the  execution  debtor.  Re  Town  of  Prince 
Albert,  4  Terr.  L.  R.  510. 

Sxeoatioii  agalaat  laada — Renewal — 
Expiry — Memorandum  on  certificate  of  title 
— Sheriif — Judge^e  orders-Seizure — Statute — 
Amendments.]— The  Land  Titles  Act,  1894, 
s.  92,  provides  for  the  delivery  by  the  sheriff 
of  a  copy  of  a  writ  of  execution  against  lands 
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to  the  registrar,  until  tlie  receipt  by  whom 
no  land  shall  be  bound  by  the  writ.    It  also 
provides  that  "  no  certificate  of  title  shall  be 
granted  except  subject  to  the  rights  of  the 
execution  creditors  under  the  writ  while  the 
same  is  legally  in  force/*  and  also  that  the 
registrar   on   granting   a   certificate   of   title 
shall  by  memorandum  hereon  express  that  it 
is  subject  to  such  rights.     This  section  was 
amended  by  63  ft  64  V.  c.  21,  s.  52  (which 
came  into  effect  on  being  assented  to  the  7th 
July,  1900) ,  by  adding  a  proviso  to  the  effect 
that  every  writ  shall  cease  to  bind  or  affect 
land  at  the  expiration  of  two  years  from  the 
date  of  the  receipt  thereof  by  the  registrar, 
unless  before  the  expiration  of  such  period  of 
two  years  a  renewal  of  such  writ  is  filed  with 
the  registrar  in  the  same  manner  as  the  ori- 
l^nal  is  required  to  be  filed  with  him : — EM, 
that  this  proviso  applies  only  to  writs  of  exe- 
cution filed  with  the  registrar  after  the  pass- 
ing of  the  amending  Act,  and,  therefore,  among 
other  consequences,  a  writ  of  execution  filed 
with  the  registrar  before  the  passing  of  the 
amending  Act,  and   regularly  renewed,  does 
not  require  to  be  re-filed  with  the  registrar. 
The  Land  Titles  Act,  18W,  s.  93.   provides 
that  upon  the  delivery  to  the  registrar  of  a 
certificate  by  the  sheriff  or  a  Judge's  order 
shewing  the  expiration  or  satisfaction  or  with- 
drawal of  the  writ,  the  registrar  shall  make 
a  memorandum  on  the  certificate  of  title  to 
that  effect ;  63  ft  64  V.  c.  21,  s.  3,  substituted 
for  the  above  section  a  provision  that  upon 
the  satisfaction  or  withdrawal  from  his  hands 
of  any  writ  the  sheriff  should  transmit  a  cer- 
tificate  to  that  effect   to  the  registrar,  and 
that  the  registrar  on  its  receipt  or  on  receipt 
of  a  Judge's  order  shewing   the  expiration, 
satisfaction,  or  withdrawal  of  the  writ,  should 
make   a   memorandum   on   the   certificate   of 
title  to  that  effect : — Held,  that  now  a  sheriff 
cannot  give  a  certificate  of  the  expiry  of  a 
writ  of   executioq;    that   unless   the   proviso 
added  to  s.  92  applies,  and  the  writ  appears 
by  force  of  that  proviso  to  have  expired,  the 
registrar  can  make  a  memorandum  of  its  ex- 
piry only  upon  a  Judge's  order.    If  the  sheriff 
has  begun  to  execute  a  writ,  e.g.^  by  seizure, 
it  does  not  require  a  renewal.     The  delivery 
by  a  sheriff  to  the  registrar  of  a  copy- writ 
pursuant  to  s.  92  is  not  a  seizure  or  other 
inception  of  execution  which  will  prevent  the 
expiry  of  the  writ.     Re  Blanchard  Estate, 
5  Terr.  L.  R.  240. 

Esceevtora      and      administrators   — 

Death  of  one — Survivorship — Estate  of  trus- 
%Qes — Certificate  of  ovmership — Will — Joint 
tenants — Provisions  of  stQ!tute.'\ — Apart  from 
the  provisions  of  the  Land  Titles  Act,  an  es- 
tate vested  in  two  or  more  executors  vests, 
on  the  death  of  one,  in  the  surviving  execu- 
tors.— ^The  effect  of  ss.  47  and  137  of  the 
Land  Titles  Act  is  to  displace  the  above  rule 
only  in  case  an  entry  of  **  no  survivorship " 
has  been  marked  by  the  registrar  upon  the 
certificate  of  ownership,  issued  to  the  exe- 
cutors.— Section  47  of  the  Act  does  not  make 
it  improper  to  issue  a  certificate  of  title  de- 
signating the  transferees  generically  "  trus- 
tees," or  specifically  *'  executors,"  or  other- 
wise as  trustees,  by  reason  of  a  particular 
office  or  capacity. — ^The  estate  of  the  testator 
vests  in  the  executors  by  virtue  of  s.  74  of 
the  Land  Titles  Act.  and  the  terms  of  the 
will  are  not  material  as  to  whether  they  take 
as   joint    tenants   or   tenants   in   common. — 


Discussion  of  meaning  and  effect  of  Land 
Titles  Act,  ss.  47,  74,  136,  137.  Re  RwtwM 
Estate,  1  AUa.  L.  R.  265. 

lafltraaieBt  not  regiatrable — Mortgmge 
or  incumhranee— Specific  deecriptUm  of  lamd 
— ^/fic2ii«fOfi  of  other  lands  not  descrihed  — 
Noncompliance  with  s.  98.1  —  Held,  that  a 
mortgage,  a  clause  In  which  referred  to  a 
mortgage  trust  deed  wherein  all  the  lands 
now  owned  or  afterwards  to  be  acquired 
where  mortgage  is  not  registrable  under 
above  section  as  not  specifically  identifying 
the  loans  mortgaged.  Re  North-West  Tele- 
phone Co.  (1909),  12  W.  L.  R.  300. 


Land  Teatod  in  two  oneomtora — ^Death 

of  one — Power  of  survivor  to  make  transfer 
under  the  Act — Construction  of  Act — Trus- 
tees—^olnt  tenants.  Re  Roueche  (Alta.),  7 
W.  L.  R.  278. 

Mort^aK« — Application  5y  mortgagees  for 
registration  of  caveat — Crown  patent  not  re- 
corded—Judicial discretion,] — A  registrar  of 
land  titles  is  not  bound  to  register  a  caveat 
in  connection  with  a  mortgage  where  the 
patent  is  not  of  record  In  his  office.  The 
registrar's  duties  are  not  merely  mfaiisterial« 
but  within  certain  limits,  judicial.  Re  In- 
ternational Harvester  Co.  i  Ebbing,  11  W. 
L.  R.  29,  2  Sask.  L.  R.  167. 

Mortsace  —  Caveat — Refusal  to  register 
— Patent  not  issued  —  Saskatchewan  Lo/tkd 
Titles  Act^-Dominion  Lands  Act,  1908,  and 
Amending  Acts.] — Petition  for  an  order  di- 
recting a  registrar  to,  register  a  caveat  against 
certain  lands  for  which  the  patent  from  the 
Crown  has  not  yet  issued: — Held,  that  the 
registrar  was  right  in  refusing  to  receive  the 
caveat.  Re  International  Harvester  Co.,  9 
W.  L.  R.  680. 

Mortsace  —  Form  of  —  Registration  — 
Charge — 8.  61  and  Form  N.] — ^An  instra- 
ment  presented  to  a  Registrar  for  registra- 
tion as  a  mortgage,  under  the  Land  Titles 
Act,  was  not  in  the  form  prescribed  in  the 
schedule  to  the  Act.  but  contained  a  clanae 
by  which  the  mortgagor  purported  to 
convey  his  estate  in  the  land  to  the  mort- 
gagee, and  also  an  habendum  clause: — Held^ 
having  regard  to  the  wording  of  s.  61  of  tiie 
Act  and  the  form  N.  in  the  schedule,  that 
it  Is  contrary  to  the  Intention  of  the  Act 
that  a  mortgage  shall  operate  as  a  convey- 
ance of  any  estate  in  the  land ;  it  is  to  oper- 
ate simply  as  a  charge  thereon.  The  R^istrar 
was  directed  to  refuse  registration  of  the  in- 
strument Re  Spokane  d  Eastern  Trust  Co, 
(1910),  15  W.  L.  R.  687.  Alta.  L.  R. 

Mortgasea  —  Registration  —  Prioritiea 
— Production  of  duplicate  certificate  of  titlo^l 
— Where  a  document  is  produced  to  a  reicia- 
trar  of  land  titles  for  registration,  he  has 
neither  any  power  nor  any  duty  in  regard  to 
it  until  the  duplicate  certificate  of  title  baa 
been  produced ;  and  of  two  incumbrances  upon 
the  same  land,  that  one  for  the  registration 
of  which  the  duplicate  certificate  Is  first  pro- 
duced, is  entltl^  to  priority  of  registration, 
irrespective  of  its  date.    Re  Qrcenshields  Oo^ 
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2  W.  Ll  R.  421,  appzoTed  and  followed.  Re 
Americm^Ah^  Engine  d  Thresher  Co.  d 
VoUe,  3  W.  L.  R.  321.  6  Terr.  L.  R.  359. 

Xotiini  loader  a.  104  —  To  discharffe 
hmUh^  condition  —  Effidence  of  common 
hmUmg  tchemee  —  Notice  to  intereeted 
fertim.] — ^Middleton,  J.,  refnaed  land  owner 
IB  Older  under  s.  104  of  the  Land  Titles  Act 
tiiduupn;  a  bnildin^r  condition,  without  no- 
tice to  his  grantor  and  others  claiming  under 
Mid  snntor,  as  it  appeared  that  applicant's 
property  was  a  portion  of  a  parcel  of  land 
which  had  been  sab-divided  and  all  the  deeds 
bom  the  common  grantor  contained  similar 
conditioiis,  which  was  eyidence  of  a  common 
teflding  scheme.  Re  BaiUie  (1911),  18  O. 
W.  R.  642  2  O.  W.  N.  816. 


FHesttlea  off  mmteumbarmMomm  —  Prodno- 
lio«  of  iupUcate  certificate  of  title  —  Vfhat 
eoafftil»tet  "  rercttn jv '»  fw  regietrciMnJl — 
Where  a  docoment  is  produced  to  a  registrar 
of  land  titles  for  registration,  he  has  neither 
say  power  nor  any  duty  in  regard  to  it  until 
the  duplicate  certificate  of  title  has  been  pro- 
duced: and  of  two  encumbrances  upon  the 
MBe  land,  that  one  for  the  registration  of 
which  the  duplicate  certificate  is  first  pro- 
duced, is  entitled  to  priority  of  registration, 
inespective  o^  its  date.  Qreen$hield9  d 
Bitekie  (1905),  2  W.  K  R.  421.  approyed 
and  followed.  Re  American-AheU  Engine  d 
Thnther  Co.  d  Nohle  (1906),  6  Terr.  L. 
R.  359.  3  W.  L.  R.  324. 

7»od«fltiiA   of   dnvlieate   oertlfleAte 

•ff  tltl0 — Priority  of  regi8tration.1 — Where 
a  mortgage  had  been  re^tered  as  to  some 
of  the  lands  compriaed  therein,  but  remained 
imregistered  as  to  one  parcel  owing  to  the 
Boa-production  of  the  certificate  of  title: — 
Add,  that  a  subsequent  mortgage  of  the  re- 
mining  parcel  was  entitled  to  priority  of 
RSistration  when  the  duplicate  certificate 
WIS  sent  to  the  registrar  at  the  instance  of 
the  sabsequent  mortgagee,  and  he  made  the 
itst  request  for  registration  after  its  receipt 
by  the  registrar.  Re  Oreenshieldg  d  Ritchie 
(1905),  6  Terr.  L.  R.  208. 


at  tmz  sale  —  Motion  for 
order  directing  issue  of  certificate  of  title — 
Sabiiect  to  mechanics'  lien — Power  of  Master 
of  Titles  under  a.  66  of  the  Act— Riddell,  J., 
Sfanted  ozder — Owner  of  land  to  pay  costs 
of  appUcation.  Re  Clendenan  (1911).  18  O. 
W.  R.  686.  2  O.  W.  N.  750. 


—  Construction  of  deed  — 

DtrisioB   line — Intention   of   parties.      Casci 
^  HiO,  Re  (1910),  1  O.  W.  N.  1083. 

Bagistgmtiam  of  eantions  —  Claims  for 
compensation  —  Bona  fides  —  Terminating 
etotjons.  Re  Kay  d  White  Silver  Co., 
»  O.  W.  R.  712.  10  O.  W.  R.  10. 

B«ciatniti4ni  of  eertiil«mte  of  Ua 
lamiams — AppUcation  by  registered  owner 
<•  disAarge  —  Judge  of  Supreme  Court  — 
^ersoaa  deeignata  —  Authority  to  entertain 
eg^HeoHon,] — ^McD.,  the  registered  owner  of 
t  quarter  section  of  land,  applied  to  a  Judge 
of  the  Supreme  Court,  by  summons,  to  cancel 
the  KgiBtimtion  of  a  certificate  of  Us  pendens 
Rfistcfed  against  the  quarter-section.    McD* 


acquired  his  interest  from  the  defendant: — 
Held,  that  the  application  could  not  be  made 
under  the  Imperial  Act  30  &  31  Y.  c  47,  a.  2, 
which  has  no  application  to  a  certificate  regis- 
tered under  the  Land  Titles  Act;  and  that 
there  was  no  authority  for  the  application 
under  the  Land  Titles  Act  itself  or  otherwise. 
In  dealing  with  any  document  registered  in  a 
land  titles  office,  the  Judge  acts  as  persona 
designata;  and,  upon  the  focts  of  this  case, 
eyen  if  the  authority  existed,  it  ought  not  to 
be  exercised,  as  the  plaintiff  was  entitled  to 
proceed  in  his  action  for  relief  in  respect  of  a 
charge  upon  the  quarter-section  in  question. 
Reditte  v.  PelUtier  (1910),  16  W.  L.  R.  42, 
Sask.  L.  R. 

Besistration  of  mortsase — Production 
of  duplicate  certificate  of  title — Demand — 
Duty  of  registrar-^Sections  U,  98,  160.]— 
T.  executed  a  mortgage  (in  duplicate)  in 
favour  of  the  company  on  certain  lands,  and 
the  company  presented  the  same  to  the  regis- 
trar for  registration.  The  registrar  had  previ- 
ously sent  by  mail  a  duplicate  certificate  of 
title  to  the  lands  in  question  to  T.,  the  regis- 
tered owner  and  mortgagor,  and  this  certifi- 
cate was  presumably  in  T.'s  possession  at 
the  time  of  the  presentation  of  the  mortgage. 
The  company,  having  learned  that  the  dupli- 
cate certificate  of  title  had  been  sent  to  T., 
requested  the  registrar  to  serve  upon  T.  a 
demand  for  its  production,  which  the  regis- 
trar refused  to  do.  The  company  contended 
that,  by  virtue  of  the  provisions  of  s.  98, 
S.-S.  4,  read  together  with  s.  160  of  the  Land 
Titles  Act,  the  registrar  was  in  duty  bound 
to  serve  the  demand  as  requested : — Held, 
having  regard  to  other  provisions  of  the  Act* 
such  as  s.  41.  that  this  contention  could  not 
prevail ;  the  registrar  was  prohibited  by  s.  41 
from  receiving  the  mortgage  until  the  dupli- 
cate certificate  of  title  was  produced. — Re 
Qreenshields  Co,,  6  Terr.  L.  R.  208,  and 
American-AheU  Co,  v.  HJoble,  6  Terr.  L.  R. 
359,  followed.  Re  Case  Threshing  Ma- 
chine Co.  (1910),  14  W.  L.  R.  701  8  Sask. 
L.  R.  270. 

Sale  by  order  of  Conrt  in  aetion  for 
foreelooare  —  Section  132  of  Act  —  Con- 
flrmation  of  sale  —  Immediate  operation  — 
Issue  of  neto  certificate  of  title.] — A  sale  of 
land  in  foreclosure  proceedings  is  not  a  sale 
under  process  of  law  within  the  meaning  of 
s.  132  of  the  Land  Titles  Act,  and,  the  Court 
being  satisfied  that  all  preliminaries  have 
been  properly  conducted,  having  confirmed  the 
sale,  and  vested  the  land  in  the  purchaser, 
such  purchaser  is  entitled  to  be  registered  as 
owner  forthwith. — 2.  The  question  of  whether 
or  not  the  preliminaries  leading  up  to  the 
sale  have  been  properly  conducted  is  a  ques- 
tion for  the  Judge,  and  the  decree  of  the 
(?ourt  ordering  the  transfer  is  sufficient  evi- 
dence to  warrant  the  registrar  cancelling  the 
existing  certificate  and  issuing  a  new  one  to 
the  purchaser.  Can,  Pac.  Rto.  Co,  v.  Mang, 
8  W.  L.  R.  774.  1  Sask.  L.  R.  219. 

T.  B.  P.  Act  —  Ewecution  —  Equitable 
mortgage— Unregistered  charge — Priority,} — 
Notwithstanding  that  by  the  Land  Titles  Act, 
1894,  differing  in  this  respect  from  the  Terri- 
tories Real  Property  Act,  an  execution  is 
declared  to  be  an  "  instrument,'!  the  principle 
established  in  Wilkie  v.  Jellett,  2  Terr.  L.  R. 
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133,  26  S.  C.  R.  283  still  applies ;  and  there- 
fore an  unregistered  equitable  mortgage  takes 
priority  oyer  a  writ  of  execution  against 
lands  delivered  to  the  registrar  subsequently 
to  the  creation  of  the  equitable  mortgage. 
8awyer-Mas$€y  Oo.  v.  WaddeU  (1904),  6 
Terr.  L.  R.  45. 

Tax  sale  transfer — Registration  —  Time 
— Appeal— Non-prosecution — Notice  of  appeal 
— Time  for,}  —  Rule  460  of  the  Judicature 
Ordinance,  C.  O.  1898  c.  21,  providing  for 
two  clear  days'  notice  of  motion,  except  by 
special  leave,  applies  to  motions  to  the  Court 
en  hanc.  An  order  stopping  the  registration 
of  a  tax  sale  transfer  and  Judge's  order  con- 
firming the  sale,  as  provided  for  by  s.  97  of 
the  Land  Titles  Act.  also  acts  as  an  order 
extending  the  time  for  registration  of  the 
transfer,  as  provided  for  by  s.  95  of  the 
Act.  An  appellant  is  excused  for  not  having 
proceeded  with  the  appeal  by  the  fact  that 
the  original  documents  from  which  the  appeal 
book  is  to  be  prepared  have  remained  in  the 
respondent's  possession,  he  having  neglected 
to  file  them  in  the  land  titles  office,  as 
directed  by  the  order  appealed  from.  Re 
Donnelly,  5  Terr.  L.  R.  270. 

Transfer  by  exeovtor  —  Powers  of  ex- 
ecutor— Personal  estate— Partnership  lands — 
Judgment  in  partnership  action.  Re  Keating 
and  OUen  (Y.T.).  7  W.  L.  R.  316. 

Transfer  of  land  —  Certificate  of  title 

—  Memorandum  —  Mortgage  —  Assignment 
to  transferee  —  Eotinguishmenf]  —  When 
a  transferee  of  land  under  the  Land  Titles 
Act  secures  an  assignment  of  a  mortgage 
against  such  land,  the  mortgage  is  there- 
upon extinguished,  and  the  registrar  must  re- 
move the  memorandum  thereof  from  the  title. 
Re  RiddeU,  7  W.  L.  R.  301,  1  Sask.  L.  R.  24. 

Transfer  of  land  —  Extinguishment  of 
mortgage  assigned  to  transferee  —  Priority — 
Subsequent  encumbrancers,] — Held,  that  upon 
transfer  of  land  under  the  Land  Titles  Act 
to  a  mortgagee  by  the  mortgagor,  the  in- 
terest of  such  mortgagee  in  the  land  as  a 
mortgagee  is  extinguished ;  and  such  mort- 
gagee is  not  entitled  to  a  declaration  that 
the  interest  of  the  mortgagee  under  the 
mortgage  so  extinguished  is  a  charge  upon 
the  land  in  priority  to  subsequent  encum- 
brances created  by  the  mortgagor.  Reeves  v. 
Konschur,  8  W.  L.  R.  346,  1  Sask.  L.  R. 
137. 

Transfer  of  land  —  Extinguishment  of 
mortgage  assigned  to  transferee  —  Priority 

—  Subsequent  encumbrances  —  Res  judi- 
cata,]— ^Defendant  owned  certain  land  sub- 
ject to  first  and  second  mortgages  and  to 
R.'s  execution.  The  first  mortgagee  having 
commenced  foreclosure  proceedings,  R.  paid 
off  this  mortgage,  and  took  an  assignment 
thereof,  which  she  registered.  She  then  took 
a  transfer  from  defendant,  which  she  also 
registered.  The  registrar  issued  to  her  a  cer- 
tificate of  title,  shewing  her  to  be  the  owner 
subject  to  said  second  mortgage,  he  think- 
ing the  first  mortgage  was  extinguished  by 
the  transfer  to  her : — Held,  that  the  expressed 
intention  of  the  parties  will  control  the  im- 


plied covenants  and  that  there  bas  been  no 
change  made  in  the  law  by  the  Land  Titles 
Act  which  would  effect  this  case.  Appeal 
allowed,  and  mortgage  assigned  to  her  to  be 
the  first  charge  on  the  land.  The  case  is  not 
res  judicata  through  the  matter  being  re- 
ferred by  registrar  to  a  Jbdge.  Reettes  v. 
Konschur,  10  W.  L.  R.  680,  2  Sask.  L.  R. 
125. 

Transfer  of  land  —  Mortgage  —  Sub- 
sequent mortgage  —  Production  of  duplicate 
certifimte  of  title — Priority  of  registration.] 
— Where  a  mortgage  had  been  registered  as 
to  some  of  the  lands  comprised  therein,  but 
remained  unregistered  as  to  one  parcel,  ow- 
ing to  the  non-production  of  the  certificate 
of  title: — HeU,  that  a  subsequent  mortgage 
of  the  remaining  parcel  was  entitled  to 
priority  of  registration  when  the  duplicate 
certificate  was  sent  to  the  registrar  at  the 
instance  of  the  subsequent  mortgagee,  and 
he  made  the  first  request  for  registration 
after  its  receipt  by  the  registrar.  Re  Oreen- 
shields  Limited  d  Ritchie,  6  Terr.  L.  R. 
206 ;  Re  Greenshields  Co.,  2  W.  L.  R.  421. 

Transfer  of  land  by  power  of  attor- 
ney —  Pretended  transfer  —  Order  under  s. 
41  of  Sask4itcheu>an  Land  Titles  Act  —  Sup- 
pression of  facts  —  Fraud — CoUusian,] — ^De- 
fendant C.  g&ve  his  wife  a  power  of  attor- 
ney to  sell  certain  land  which  she  did.  to 
plaintiff,  retaining  the  proceeds;  when  plain- 
tiff applied  for  registration  of  his  transfer 
he  could  not  produce  the  power  of  attorney, 
the  wife  having  eloped.  C.  transferred  the 
property  to  his  co-defendant,  who  obtained 
a  Judge's  order  directing  registration  with- 
out production  of  certificate.  Transfer  to  de- 
fendant M.  set  aside,  same  having  been  ob- 
tained by  collusion,  the  registration  vacated, 
and  plaintiff's  transfer  directed  to  be  regis- 
tered, to  whom  a  certificate  should  issne. 
Turner  v.  Clark,  10  W.  L.  R.  25,  2  Sask.  Lb 
R.  200. 


ITnreKi*tered   aesisnn&ent   of   !< 

Land  Titles  Act— Parties — Re-entry — Tender 
of  rent  due — Costs.] — In  an  action  against 
the  landlord  by  the  assignee  of  a  lease  und^* 
The  Land  Titles  Act,  1894,  duly  registered, 
to  recover  possession  of  the  premises  upon 
which  the  landlord  had  re-entered  for  default 
in  the  payment  of  rent: — Held  (1)  that  the 
fact  that  the  assignment  was  not  registered 
was  no  bar  to  the  action. — (2)  That  the  ori- 
ginal lessee  was  not  a  necessary  party. — 
(3)  That  the  lessee  was  entitled  to  relief 
without  the  issue  of  a  writ  of  ejectment  upon 
payment  of  the  rent  due,  but  that  the  plain- 
tiff, although  he  tendered  all  the  rent  due  be- 
fore action,  should  bear  the  costs  of  it,  ex- 
cept in  so  far  as  these  were  increased  by 
tiie  defendant's  resistance  to  the  daim. — ^llie 
plaintiff  had  sublet  the  lands,  the  sublease 
providing  for  re-entry  in  the  event  of  the  sub- 
lessee permitting  an  execution  to  be  levied 
against  his  goods.  This  event  had  happened 
and  the  plaintiff  had  distrained  through  the 
sheriff,  who  was  in  possession  under  a  wilt 
of  attachment  and  writs  of  execution  when 
the  defendant  re-entered.  —  JB'sId,  tiiat  the 
plaintiff's  distress  and  the  bringing  of  this 
action  shewed  that  the  plaintiff  intended  to 
terminate  the  sublease.  Tucker  t.  Arwsawr 
(1906),  6  Terr.  L.  R.  38& 
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1  AfiBEEMKNTS    AND   LCASBS    GENEBALLT. 


It  —  Re-letting  —  Oancella- 

tkm^Defkiency  m  rent.'\  —  When  a  tenant 
•bttidoiia  the  demiaed  premiaes  and  the  land- 
loid  lets  them  to  another,  there  is  a  tacit 
euicellation  of  the  lease. — 2.  Neyertheless, 
soeh  caDceUation  hekag  dne  to  the  fault  of  the 
tnant,  he  most  pay  to  the  landlord  the  differ- 
ence between  the  old  and  the  new  rent.  «/o- 
Mm  T.  Demen,  24  Qne.  S.  O.  189. 

A— alaratioM,  elaiue  —  AMsiffnment  for 
enHion  —  Forfeiture — Assigne^i  Section — 
Peitmtmt  of  reniJ\ — ^The  effect  of  s.  34  of  R. 
&  0.  c  170»  the  Landlord  and  Tenant  Act, 
ii  to  place  the  assignee  who  has  elected  by 
Bociee  in  writing  under  his  hand  to  retain 
the  premises  occupied  by  the  assignor  at  the 
time  of  the  assignment,  for  the  unexpired 
teiiii  of  the  lease,  in  the  same  position  as  re- 
spects the  lease  as  the  assignor  would  have 
been  in  had  the  assignment  not  been  made; 
Uie  landlord  In  such  cases  being  entitled  to 
the  fan  amount  of  the  rent  reserved  by  the 
lease,  bat  to  nothing  more.  And  where  accele- 
imtcd  rent  dne  for  the  unexpired  term  of  a 
lease  containing  the  usual  forfeiture  clause 
had  been  paid  by  the  assignee,  who  had 
elected  to  retain  the  premises  till  the  end  of 
the  term,  he  was  held  entitled  to  recover  back 
a  farther  som  few  rent  of  the  premises  for  a 
portion  of  the  same  period  which  he  had 
paid,  on  demand  of  the  landlord,  under  pro- 
test, to  avoid  distress.  Kennedy  v.  Jfoo- 
Doseii;  21  G.  L.  T.  233,  1  O.  L.  R.  250. 

Asti«m  %T  tsmmair— Pleading.^  —  A  ten- 
ant  who  snes  by  virtue  of  his  lease  is  not 
oidiged  to  aUege  that  he  has  fulfilled  all  the 
eeadhiQns  which  it  imposes  upon  him;  that 
is  iflsplied  by  his  setting  up  the  lease.  Trempe 
?.  Lmrwttre,  6  Que.  P.  R.  367. 


A    of    lei 
dispviiac  'titio  of  los* 

r]^-Defeodant  in  December.  1863,  took 
a  lease  for  five  years  from  Haviland  and  De- 
Blois,  after  e3q;»iration  of  lease  HavUand  and 
OeBteis  coov^ed  the  land  to  E.  McK.,  to 
dcfoidant  paid  rent  B.  McK.  in  De- 
1876,    conveyed    to    plaintiff,    who 


brought  an  action  of  ejectment.  Defendant 
disputed  title  of  Haviland  and  DeBlois,  the 
original  lessors.  Verdict  for  plaintiff:  — 
Held  (Peters,  J.),  that  defendant  was  es- 
topped. McKinnon  v.  McKinnon  (1878),  2 
P.  B.  L  R.  279. 

AKreememt  for  —  Conatrwition  —  Con- 
dition — Waiver,] — ^The  defendant  contracted 
to  let  to  the  plaintiff  a  house,  then  under  con- 
struction, for  the  term  of  one  year  from  the 
1st  June,  1900,  at  the  rental  of  $20  per 
m(mth,  payable  monthly  in  advance.  It  was 
agreed  that  in  the  event  of  the  house  not  be- 
ing completed  by  the  1st  June  there  should  be 
a  proportionate  reduction  in  the  rent.  The 
house  was  not  completed  by  the  time  agreed, 
but  the  plaintiff  moved  in  on  the  24th  June, 
when  the  work  was  still  unfinished.  No  rent 
was  charged  for  the  month  of  June,  but  the 
plaintiff  paid  rent  in  advance  for  the  months 
of  July,  August,  September,  and  October,  and 
continued  in  occupation  of  the  premises  until 
the  1st  May,  1901,  when  he  moved  out  In 
an  action  by  the  plaintiff  for  damages  for 
goods  distrained  by  the  defendant  for  rent  in 
arrear  -.—Held,  that  the  trial  Judge  was  right 
in  construing  the  agreement  as  a  letting  for 
a  year  from  the  1st  June,  1900,  with  a  con- 
dition that  if  the  occupancy  was  prevented 
by  reason  of  the  house  not  being  ready  for 
occupation  at  that  time,  there  should  be  a 
deduction  from  the  rent  in  respect  to  the 
period  of  time  during  which  the  house  was 
not  occupied.— HeW,  also,  that  the  payments 
made  by  the  plaintiff  shewed  a  waiver  of  the 
provision  made  in  respect  to  the  house  being 
finished  by  a  fixed  date,  or  rather,  in  respwt 
to  the  reduction  which  was  to  be  made  in 
consequence  of  its  not  being  finished.  Acam 
V.  HxU,  34  N.  S.  R.  508. 

Agroement  for  —  Municipal  corporation 
—  Lease  to  raiUoay  company  —  Settling  — 
Tawes — Rent — Covenants.}  —  Property  of  a 
city  municipality,  when  occupied  by  a  tenant 
other  than  a  servant  or  officer  of  the  corpora- 
tion occupying  the  premises  for  the  purposes 
thereof,  is  subject  to  taxation  (Assessment 
Act,  R.  S.  O.  1897  c.  224,  s.  7,  s.-s.  7)  ;  and 
such  tax  is  a  tenant's  tax  payable  by  him, 
and  not  in  any  event  payable  by  the  landlord 
as  between  him  and  the  tenant.  Section  26 
of  the  Act,  as  to  tenants  deducting  taxes  from 
their  rent,  has  no  application  to  such  a  case, 
as  it  applies  only  to  taxes  which  can  be 
legally  recovered  from  the  owner.  The  reason 
of  the  rule  embodied  in  that  section  dis- 
appears when  the  property  is  in  the  hands 
of  the  landlord  exempt,  and  becomes  liable  to 
be  taxed  only  when  in  occupation  of  a  tenant. 
Semhle,  also,  that  where  the  tenant,  as  in  this 
case,  holds  in  perpetuity  under  a  renewable 
lease,  he  may  be  regarded  as  the  "owner," 
within  the  meaning  of  the  Assessment  Act, 
and  as  such  is  liable  to  taxation  without 
recourse  to  the  owner  in  fee.  Where  the 
municipality  had  entered  into  an  agreement 
to  grant  a  lease  for  a  rent  specified,  but  no 
mention  had  been  made  of  taxes : — Held,  that 
the  fixing  of  the  rent  payable  to  the  city  did 
not  interfere  virith  the  right  of  the  latter  in 
its  govemmentflJ  capacity  and  exercising  its 
sovereign  power  to  lay  taxes  upon  the  pro- 
perty when  no  longer  exempt,  by  reason  of 
its  being  under  lease.  Taxes  and  rent  are 
distinct  things  and  collectible  by  the  corpora- 
tion in  different  capacities,  and  the  imposition 
of  the  yearly  taxes  is  not  a  derogation  from 
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or  inconsistent  with  the  contract.  A  cove- 
nant by  a  tenant  to  pay  taxes  is  a  "  usual  *' 
covenant,  and  it  lay  upon  the  tenant  here 
objecting  to  give  it,  to  shew  by  c<Mnpetent  evi- 
dence that  it  was  not  so  in  sach  a  case  as 
that  in  question  here  or  in  this  country, 
which  the  tenant  had  failed  to  do.  No  cove- 
nant to  repair  should  be  inserted  in  the  lease, 
the  jurisdiction  to  keep  the  raUway  in  effec- 
tive operation  being  in  the  Railway  Com- 
mittee of  the  Privy  Council,  and  it  not  having 
been  shewn  that  this  was  insufficient  to  pro- 
tect the  city.  Re  Can,  Pac,  Rw,  Co,  d 
Toronto,  22  C.  L.  T.  236,  4  O.  L.  R.  134,  1 
O.  W.  R.  255,  2  O.  W.  R.  386,  6  O.  L.  R. 
717. 

Asreement  for — Specific  performanceJ] — 
Where  the  lessee  refuses  to  sign  a  notarial 
lease  in  the  terms  of  the  agreement  between 
him  and  the  lessor  in  respect  of  the  premises 
leased,  the  lessor  has  a  right  to  bring  suit, 
and  have  the  lessee  condenmed  to  si^  the 
lease,  and,  in  default  of  his  so  doing,  to  have 
it  ordered  that  the  judgment  of  the  Court 
shall  serve  as  such  lease.  WaUh  v.  Brooke^ 
21  Que.  S.  C.  394. 


AsreomeAt  for  leaao  —  Correspondence 
— Authority  of  agent — Incomplete  contract — 
Specific  performance  —  Damages.  Qibhini 
V.  Smith,  11  O.  W.  R.  563,  12  O.  W.  R.  7. 

A^reoment  for  le««e — Incomplete  con- 
tract— Nature  of  tenancy — Possession.  Qrant 
V.  McPherson,  1  O.  W.  R.  240. 

Asi^emont  for  lease — Specific  perform- 
ance— Damage*  for  breach  —  Measure  and 
quantum  —  Loss  of  profits. "l  —  Action  for 
specific  performance  of  an  agreement  for 
lease,  damages  for  wrongful  exclusion  and 
other  relief.  Under  circumstances,  discre- 
tionary remedy  of  specific  performance  re- 
fused. Damages  allowed,  the  basis  thereof 
being  compensation  for  loss  of  lease  and  not 
punishment  of  landlord  for  his  breach. 
Rental  to  new  tenant  indicates  actual  rental 
value  when  breach  occurred.  Tenant  cannot 
recover  for  loss  of  prospective  profits.  Jar- 
vas  V.  Tormey,  13  O.  W.  R.  432. 

Agreement  to  lease  timberlaad  aad 
^roodlaad — Portion  of  lands  not  in  posses- 
sion of  plaintiff  when  agreement  entered  into 
—  Subsequent  grant  by  Crown  —  Effect  of 
— Trust — Estoppel — Obligation  to  lease  sub- 
sequently granted  lands  —  **  Belonging,*'} — 
On  appeal,  held,  that  certain  lands  which 
plaintiff  claimed  "  belonged ''  to  him,  and  for 
which  he  subsequently  obtained  a  Crown 
grant,  were  included  in  the  agreement  for  a 
lease,  and  he  is  now  estopped  from  saying 
that  these  lands  were  not  intended  to  be  in 
the  agreement,  as  he  had  represented  they 
were  his  and  defendant  had  acted  thereon. 
Woodworth  v.  Lantz,  8  E.  L.  R.  60. 

Arbitration  aad  airard — Valuation  of 
buildings  —  Interest  on  amount  fimed  by 
award,} — In  a  lease  of  twenty-one  years  it 
was  provided  that  the  buildings  should  be 
valued  at  the  end  of  the  term  by  three  valua- 
tors or  ari)itrators.  whose  award  should  h^ 
made  within  the  six  months,  next  preceding 
the  1st  November,  1900,  and  the  value  paid 
by  the  lessor  within  six  months  from  that 
date,  with  interest  from  that  date.     Valua- 


tors or  arbitrators  were  duly  appointed,  and 
possession  given  by  the  lessees  on  the  dlst 
October,  1900,  the  last  day  of  the  term,  bat 
the  award  was  not  made  until  the  dOth  Nov- 
ember, 1901 :  —  HeU,  that  the  lessees  were 
entitled  to  interest  on  the  value  of  the  build- 
ings, as  ascertained  by  the  award,  from  the 
1st  November.  1900.  Toronto  General  Trueis 
CorporaHon  v.  White,  22  C.  L.  T.  178,  3  O. 
L.  R.  619,  1  O.  W.  R.  198,  760. 


AaaisiiiBLeat  of  .,.,..•«  .,  ^^..^  ^.^,  w^.*.^ 
— Land  Titles  Act--Rent  in  arreaf^— Re-entry 
by  landlord — Action  by  assignee  of  lease  to 
recover  possession  —  Parties  —  Original 
lessee  —  Subletting  by  assignee — TerwUna- 
tion  of  sublease  —  Tender  of  rent — CosU,} 
— In  an  action  against  the  landlord  by  the 
assignee  of  a  lease  under  the  Land  Titles 
Act,  1894.  duly  registered,  to  recover  pos- 
session 01  the  premises  upon  which  the 
landlord  had  re-entered  for  default  in  the 
payment  of  rent  :-^Held,  (1)  that  the  fact 
that  the  assignment  was  not  registered  was 
no  bar  to  the  action. — (2)  That  the  origiiaal 
lessee  was  not  a  necessary  party. — (3)  That 
the  lessee  was  entitled  to  r^ief  without  the 
issue  of  a  writ  of  ejectment  upon  payment 
of  the  rent  due.  but  that  the  plaintiff,  al- 
though he  tendered  all  the  rent  due  before 
action,  should  bear  the  costs  of  it,  except  in 
so  far  as  these  were  increased  by  the  de- 
fendant's resistance  to  the  claim.  —  Tlie 
plaintiff  had  sublet  the  lands,  the  sublease 
providing  for  re-entry  in  the  event  of  the 
sublessee  permitting  an  execution  to  be 
levied  against  his  goods.  This  event  had 
happened,  and  the  plaintiff  had  distrained 
through  the  sheriff,  who  was  in  possession 
under  a  writ  of  attachment  and  writs  of 
execution  when  the  defendant  re-entered. — 
Held,  that  the  plaintiff's  distress  and  the 
bringing  of  this  action  shewed  that  the 
plaintiff  intended  to  terminate  the  sublease 

£*^^«*^  Jv,,^"****"*'  5  W.  L.  R.  35,  6  W.  L. 
R.  98,  6  Terr.  L.  R.  388. 

Assisniaent  without  leave  —  Forfeit- 
ure —  Election  —  New  lease  —  Waiver 

Distress  —  Acceleration  —  Assignment  for 
benefit  of  creditors — Notice.] — A  lease  of  a 
store  was  made  for  five  years,  at  a  yearly 
rental,  payable  by  even  portions  quarterly  in 
advance,  with  the  covenant  that  the  lessee 
should  not  assign  or  sub-let  without  leave, 
and  with  a  proviso  that  if  the  lessee  should 
make  an  assignment  for  the  benefit  of  credi- 
tors, the  then  current  and  the  next  quarter's 
rent  and  the  taxes  for  the  then  current  year 
should  immediately  become  due  and  payable 
as  rent  in  arrear  and  be  recoverable  by  dis- 
tress or  otherwise.  During  the  term,  the 
lessee  made  an  assignment  for  the  benefit  of 
his  creditors  to  the  plaintiff,  who  sold  the 
stock  of  goods  in  the  store  to  the  defendant. 
By  the  terms  of  the  sale  the  defendant  was  to 
assume  the  rent  and  taxes  and  to  arrange 
with  the  landlord  of  the  premises  as  to  ten- 
ancy. The  defendant's  husband  went  into 
possession  of  the  store  and  of  the  stock  of 
goods,  which  had  remained  therein,  and  con- 
tinued thereafter  in  possession  of  the  store. 
On  the  5th  AprU,  1898,  the  lessors  distrained 
the  goods  of  the  defendant  in  the  store  for 
$644,  made  up  of  $175  rent  due  on  the  Ist 
October.  1897,  $175  rent  due  on  the  Ist  Janu- 
ary, 1898,  $175  "the  next  quarter's  rent,'* 
by  virtue  of  the  proviso  in  the  lease,  and  $119 
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for  tbe  taxes  for  ISOSL  in  respect  of  which 
loiB  they  daimed  to  be  preferred  creditors 
m  the  estate  of  the  lessee.  The  plaintiff  paid 
the  daim  and  costs  under  protest,  and  brooght 
aa  action  against  the  lessees  to  recover  back 
|81IIl32  of  it,  which   action  was  dismissed. 
Oa  tiie  17th    December,    1896,    the    lessors 
■ade  a  lesae  of  the  store  to  the  defendant's 
kedMuid  to  hold   for  three  years  from  the 
14th  February,  1886.    The  lessors  never  con- 
■caled  in  writing  to  the  assignment  of  the 
deaused  premises   to   the  plaintiff,   and    the 
IilaintiiF  never  assigned  the  premises  to  the 
Mendant,  and  the  lessors  never  recognized 
ts  rightfol  the  occupation  of  the  premises  by 
the  defendant.     The  plaintiff  did   not   give 
■otiee  to  the  lessors,  under  B.  S.  O.  c.  170, 
t.  H  ■-->.  2,  electing  to  retain  the  store  for 
the  naexpired  term,  or  any  portion  of  it : — 
EtU,  that  the  lessors,  by  granting  the  lease 
«f  die  17th  December,  1896,  elected  to  avoid 
their  former  lease,  they  having  done  nothing 
ia  tbe  meantime    to    waive    the    forfeiture 
thereof  incurred   by   the  assignment  to   the 
phintiff.    The  distress  was  no  waiver  of  the 
finfieitnre.    The  election  to  forfeit  the  orig- 
isal  tease  referred  back  to  the  time  when  tlje 
hieaeh  of  the  terms  of  that  lease  occasion- 
iiS  the  forfeiture  took  place,  that  is,  the  date 
of  Uie  assignment.     The   forfeiture   of  the 
letie  and  the  acceleration  of  the  payment  of 
the  rent  and  taxes  might  have  been  avoided 
kj  giving,  within  one  month  from  the  execu- 
tioa  of  the  assignment,  a  notice  in  writing 
to  the  lessors  electing  to  retain   the   store 
for  the  unexpired  term  or  a  portion  of  it : — 
MHi,  also,  that  the  condition  that  the  de- 
fieadant  was  to  assume  the  rent  and  taxes 
aad  to  arrange  with  the  landlord  as  to  ten- 
•Bcy,  did  not  mean  that  the  defendant  was 
to  assume  any  part  of  the  rent  and  taxes 
which  by  virtue  of  the  provision  of  the  lease 
had  become  due  on  the  previous  24th  Janu- 
ary, but  rather  that  the  defendant  should  ar- 
raage  with  the  landlord  as  to  tenancy  and 
sflume  the  rent  and  taxes  payable  in  virtue 
of  tbe  tenancy  so  arranged.    Tew  v.  Routley, 
»  C.  L.  T.  ae,  31  O.  R.  358. 

AttaakaMmt  for  reat  in  reeaptloa — 
Removal  of  movables — Notice  of  removal — 
Carta— C.  P.  9S3,  C.  C.  1064, 1065, 1619, 199S, 
1994^  2005.) — ^The  lessees  who  removed  a 
eonaidenUe  part  of  the  effects  garnishing  the 
leased  premises,  which  were  locked  up  for 
wcial  days,  idfter  having  announced  their 
dedaioii  to  move,  should  be  compelled  to 
pay  :he  Cdets  of  an  attachment' in  recap- 
tion for  rent  for  the  reason  that  they  put 
their  lessors  under  the  impression  t]iat  they 
had  entirely  removed  their  movable  effects. 
Bother  V.  Beatii;aia,  16  R.  de  J.  211. 


_.  -Damage  to  tenant  by  act 
of  third  party  —  Negligence.  Slonemsky  v. 
Famlkmer,  2  O.  W.  R.  551.  1099. 


^-j- ©f  •orwonmat — Quiet   enjoyment 

— Bnction — Covenant  not  to  sublet — Forfei- 
tu»— Waiver.  Armtircng  v.  Conoda  Co.,  6 
O.  W.  R  888. 


to  action  the  plaintiff  gave  notice  of  cancella- 
tion of  the  lease,  addressed  to  the  defendants 
the  E.  Co.,  and  served  on  the  defendant  T., 
who  was  apparently  in  actual  possession. 
The  claim  in  the  action  followed  the  notice, 
and  claimed  possession  only  on  account  of 
alleged  breaches  of  covenants  in  the  lease: — 
Held,  on  the  evidence,  that  no  breach  of  the 
covenants  was  proved  as  against  the  B.  Co., 
who  were  the  only  necessary  defendants,  and 
the  plaintiff  could  not  be  allowed  to  turn  his 
action  into  one  of  ejectment  against  T. 
Judgment  of  Harvey,  J.,  affirmed.  Humber- 
stone  V.  Belmont  Coal  Co,  (1910),  13  W.  L. 
R.  119. 

Breaoli  of  eoTonaata — Sub-letting  y>ith' 
out  leave  —  Alteration  of  premises  u)ithoui 
consent  of  lessor — Forfeiture — Relief  against 
— Terms — OostsJ] — ^Action  for  possession  of 
leasehold  premises  owing  to  breach  of  cove- 
nants:— Held,  (1)  that  the  assignment  by 
the  sub-tenant  was  no  breach;  (2)  that  the 
raising  the  rent  of  a  sub-tenant  was  not  a 
new  sub-letting ;  (3)  that  sub-letting  without 
lessor's  consent  was  a  breach,  and  the  for- 
feiture was  relieved  against;  (4)  that  the 
appointment  of  a  manager  of  the  dining  room 
was  not  a  leasing  of  that  room,  but  an  agree- 
ment between  employer  and  employee;  (5) 
that  the  plaintiffs  are  estopped  from  claiming 
that  the  alterations  worked  a  forfeiture. 
Royal  y.  Bell  (1909),  12  W.  L.  R.  546. 

Bnildias  loaae  —  Value  of  buildings 
erected  by  lessees  —  Ascertainment  by  arbi- 
tration —  Evidence  of  rentals  and  expendi- 
tures —  Admissibility  —  Relevancy  — 
Weight  —  Question  of  law  —  Arbitration 
Act,  s.  41  —  Scope  of  —  Stated  case.  Re 
Rogers  d  London  d  Canadian  Loan  d 
Agency  Co.,  12  O.  W.  R.  1295. 

CaaooUatioiL — Use  of  premises  changed,] 
— ^There  is  a  change  in  the  use  of  the  de- 
mised premises,  affording  ground  for  the  can- 
cellation of  the  lease,  when  the  tenant  of  a 
bakery  sub-lets  it  for  a  laundry.  Pearson  y. 
Potvin,  25  Que.  S.  C.  54. 

OaneellatioB  of  lease — Amount  of  dam- 
ages to  landlord— Costs— C,  P.  649,  1162  C. 
C.  16S7,] — Held  (confirming  Davidson,  J.)  : 
— If  a  lease  is  canceUed  and  the  amount  of 
rent  for  the  whole  year  is  asked  for,  the  land- 
lord will  be  entitled  to  nx  months'  rent  as 
damages  for  said  cancellation.  —  (Reversing 
Davidson,  J.) — If  a  sum  of  over  $200  is 
asked  as  damages  for  the  cancellation  of  a 
lease,  and  that  a  sum  of  $120  only  is 
awarded,  the  plaintiff  must  be  granted  costs 
of  a  fourth  class  action  and  not  those  of  a 
third  one.  Theoret  v.  Trudeau  (1910),  12 
Que.  P.  R.  92. 


of  eoveBaata  —  Forfeiture  — 

ruteuiom  —  Parties  —  Ejectment,] — Land 
teifed  hf  the  plaintiff  to  the  defendants  the 
B.  Co,  for  mining  purposes,  was  worked  by 
«M  or  other  of  the  several  defendants  up  to 
tke  tisM  this  action  was  brought.     Previous 


Caaeellatftom    of   lease.   —    See    Cak- 

CELULTION    OF    INSTOUMENTS. 

Ohaage  hi  demised  promises — Neces- 
sary work  —  Sub-tenant  —  Warranty  — 
Acts  of  tenant.] — ^A  clause  in  a  lease  for- 
bidding the  lessee  to  make  changes  in  the 
demised  premises,  without  the  consent  of  the 
lessor,  does  not  apply  to  works  necessitated 
by  a  new  use  of  the  premises  provided  for 
in  the  lease  itself. — A  sub- tenant  will  not  be 
held  responsible  to  the  lessee  for  claims  made 
by  the  landlord  for  injury  to  the  premises 
except  to  the  extent  of  his  (the  sub- tenant's) 
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own  acts,  and  cannot  be  called  on  to  answer 
for  the  acts  of  the  lessee.  Stevenson  v. 
Macphail  OUckman  v.  Steveneon,  17  Que. 
K.  B.  119. 

C^iarse  on  land — Opposition  to  sale  by 
sherift,] — A  lease  for  one  year,  whether  re- 
gistered or  not,  does  not  constitute  a  charge 
upon  the  immoyable  leased,  and  gives  no  right 
to  the  tenant  to  make  an  opposition  Afin  de 
charge^  when  the  immovable  is  to  be  sold  by 
the  sheriff.  Lantaiifne  v.  Skellina,  22  Que. 
S.  G.  304. 

Ghattal  mortsace  —  Piano  under  mort- 
gage seized  for  rent — Bailiff  removed  ptano 
and  placed  it  in  storage  as  security  for  pay- 
ment of  rent — Right  of  mortgagee  to  pos- 
session on  removal  from  dmnised  premises,] 
— Landlady  seized  a  piano  for  rent  due; 
later  she  released  possession  of  the  piano, 
taking  a  bond  providing  that  she  might  re- 
possess if  the  amount  claimed  for  rent, 
costs,  etc.,  was  not  paid  in  a  few  days.  The 
tenant  could  not  meet  the  amount  when  due 
and  arranged  to  have  the  baililf  ^ke  the 
piano  in  storage  and  hold  it  until  he  could 
pay  it  all  up.  The  piano  in  question  was 
subject  to  a  chattel  mortgage  to  plalntilf, 
who  brought  action  to  recover  possession. 
Defendant  contended  that  he  was  holding 
the  piano  under  the  distress  warrant: — 
Held,  that  so  soon  as  the  piano,  in  accord- 
ance with  the  arrangement,  was  removed 
from  the  demised  premises,  the  distress  was 
abandoned  and  the  landlady's  Hen  ceased 
and  the  mortgagee  was  entitled  to  posses- 
sion of  the  piano  under  his  mortgage.  Gos- 
nell  V.  McTamney  (1910),  16  O.  W.  R. 
176. 

Claim   for   eaacellatlon   of   lease   — 

Questioning  landlord's  title,] — ^A  tenant  who 
has  had  peaceable  enjoyment  of  an  immov- 
able leased  to  him,  cannot  demand  the  can- 
cellation of  the  lease  and  damages  on  the 
ground  that  a  third  person,  who  has  not 
disturbed  him  in  his  enjoyment,  is  the  own- 
er of  a  part  of  such  immovable.  Charpen- 
tier  v.  Quebec  Bank,  21  Que.  S.  C.  296. 

CoBditioi&  of  lease — Obfcctions  taken  on 
appeal  for  first  time,]  —  Where  the  issues 
have  been  joined  in  a  suit  and  judgment  ren- 
dered upon  pleadings  admitting  and  relying 
upon  a  written  instrument,  an  objection  to 
the  validity  of  the  instrument  taken  for  the 
first  time  on  an  appeal  to  the  Supreme  Court 
of  Canada  comes  too  late  and  cannot  be  en- 
tertained. Where  a  written  lease  of  lands 
provides  for  the  payment  of  indemnity  to  the 
lessees  in  case  they  shall  be  dispossessed  by 
the  lessor  before  the  expiration  of  the  term 
of  the  lease,  the  lessees  are  entitled  to  claim 
the  indemnity  upon  being  so  dispossessed, 
although  the  eviction  may  be  for  cause,  in- 
asmuch as  the  lessor  could  not,  under  the 
lease,  dispossess  the  lessee  except  for  breach 
of  the  conditions  therein  mentioned.  Regina 
V.  Poirier,  19  C.  L.  T.  378,  30  S.  C,  R.  36. 

Ooasent  —  Distress  —  Ememptions  — 
Under-tenant.] — Where  it  is  expressly  stipu- 
lated in  the  lease  between  the  lessor  and  the 
principal  tenant  that  the  latter  shall  not 
sublet  the  whole  or  any  part  of  the  premises 
leased  without  the  lessor's  consent  in  writing 
being  first   obtained,   a  sub-tenant  under  a 


lease  made  without  such  consent  cannot  in- 
voke the  benefit  of  Art.  1639,  C.  C,  which 
declares  that  the  sub-tenant  is  held  towards 
the  principal  lessor  for  the  amount  only  of 
the  rent  which  he  may  owe  at  the  time  of 
seisure  of  effects  on  the  leased  premises. — 
2.  The  right  to  select  and  withdraw  from 
seizure  the  effects  detailed  in  Art.  59&  C 
C.  P.,  is  established  in  favour  of,  and  can 
only  be  invoked  by,  the  debtor.  An  under- 
tenant is  not  entitled  to  claim  such  exemption. 
HamUton  v.  Dwyer  16  Que.  S.  C.  469. 


^ —  Unincorporated  society 

— Lease  signed  by  oflScers — ^Action  for  expul- 
sion from  demised  premises — Parties — Dam- 
ages.    Trudeau  v.  Pepin,  3  O.  W.  R-  779. 


ComstmettoB  of  eoTeaaat  —  Tames  — 
Partial  exemption,] — A  society  owned  a  build- 
ing worth  about  $20,000,  which,  by  statute, 
was  exempt  from  municipal  taxation  so  long 
as  it  was  used  exclusively  for  purposes  of  the 
society.  A  portion  of  the  building  having 
been  used  at  intervals  for  other  purposes,  was 
assessed  at  a  valuation  of  $1,000,  and  the 
society  paid  the  taxes  thereon  for  some  years. 
Such  portion  was  eventually  leased  for  a 
term  of  years  to  be  used  for  other  purposes 
than  those  of  the  society,  and  the  i^  nation 
for  assessment  was  increased  to  $10,000.  The 
lease  contained  this  covenant:  "The  said 
lessees  .  .  .  shall  and  will  well  and  truly 
pay  or  cause  to  be  paid  any  and  all  licoise 
fees,  taxes  or  other  rates  or  assessments 
which  may  be  payable  to  the  dty  of  Halifax, 
or  chargeable  against  the  said  premises  by 
reason  of  the  manner  in  which  the  sanke  are 
used  or  occupied  by  the  lessees  hereafter,  or 
which  are  chargeable  or  levied  against  any 
property  belonging  to  the  said  lessees  (the 
said  lessor,  however,  hereby  agreeing  to  con- 
tinue to  pay  as  heretofore  all  the  regular 
and  ordinary  taxes,  water  rates  and  aasess- 
mente  levied  upon  or  with  respect  to  said 
premises,  and  tJie  personal  property  thereon 
belonging  to  the  lessor)." — ^The  society  was 
obliged  to  pay  the  taxes  on  such  increased 
valuation  and  brought  action  to  recover 
amount  so  paid  from  lessees :  —  Heid,  Fiti- 
pa trick,  C.J.,  and  Anglin,  J.,  dissenting,  that 
the  taxes  so  paid  were  *' regular  and  ordin- 
ary taxes  "  which  lessors  had  agreed  to  pay 
as  theretofore  and  lessees  were  not  liable 
therefor  on  their  covenant.  8t»  Mary's  ▼. 
Albec,  6  E.  L.  R.  582,  affirmed;  (1910),  90 
C.  L.  T.  530,  7  E.  L.  R.  435,  43  S.  a  R.  288. 

Constmetioa  of  lease  —  Rent.]  —  A 
clause  in  a  lease  providing  for  a  renewal 
stated  that  the  renewal  lease  was  to  be  ''at 
such  increased  rent  as  may  be  determined 
upon,  as  hereinafter  mentioned,  payable  in 
like  manner  and  under  and  subject  to  the  like 
covenante,  provisions,  and  agreementa  as  are 
contained  in  these  presenta,  including  the 
covenant  for  renewal,  such  rent  to  be  deter- 
mined by  three  different  disinterested  perBoos 
as  arbitrators."  The  lease  further  proTided 
for  payment  of  the  yearly  rent  as  follows: 
"For  the  first  ten  years  of  the  said  term 
eighty  dollars  per  annum;  for  the  remaining 
eleven  years  one  hundred  dollars  per  annom; 
all  the  said  paymenta  to  be  made  half-yearly 
on  the  first  day  of  Januaiy  and  July  in  eadi 
year:" — Held,  that  the  proper  manner  by 
which  the  rent  should  be  increased  daring 
the  renewal  term  was  by  adding  to  each  pay- 
ment during  the  twenty-one  years,  that  la  to 
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ny,  adding  to  tbe  rent  oi  $80  per  annom  for 
the  firrt  ten  years  of  the  renewal  term  and  to 
Che  rent  of  $100  per  annam  for  the  remaining 
ten  jean  of  the  renewal  term, — and  not  by 
adding  together  the  annaal  payments  for 
twenty-one  years  and  making  an  addition  to 
that,  nor  by  adding  to  the  sum  payable  dur- 
ing the  last  year  before  the  renewal : — HM, 
Mka,  tbat  the  condition  as  to  the  rent  for  the 
new  term  being  an  increased  rent  might  be 
sausfied  by  tnaying  a  merely  nominal  addi- 
tion, whereas  here  there  was  no  increase  in 
the  rentable  TsJae  of  the  premises.  Re 
GfUu  4  Oarde^  Re  Oeddee  d  Cochrane,  20 
a  L.  T.  4fi6. 

OsatM«t — To  lease  hotel  and  sell  etooh  in 
inde— Action  by  pUUntig  for  epedfio  f er- 
Mwssee  end  dimaqee — FoeU  found  agamei 
^defendant — Condition  preoedent,} — ^Action 
for  wftaSc  performance  on  an  agreement  to 
kaae  a  hotd. — ^Falconbridge,  GXK.B.,  held 
that  a  defendant  should  not  be  reliered  from 
liifaility  on  an  agreement  when  it  is  rendered 
hapoarible  to  be  performed  by  his  neglect 
or  default — Difficnlties  made  a  decree  of 
vedfic  porformanoe  impracticable,  and  jadg- 
Bcnt  on  the  issaes  only  granted.  Broton  T. 
Rnvm  (19U),  19  O.  W.  B.  447,  2  O.  W. 
K.  1212. 


—  Interpretation  of  contracts 

—Oier  to  purehaee  and  acceptance^— Condi- 
Oemel  contract.] — The  acceptance,  pnrely  and 
■mply,  by  the  proprietor  of  a  factory  of  an 
•ier  of  porchase  made  to  him,  in  which  it  is 
Mated,  **bDt  F.  (the  tenant),  giving  me  a 
lease  of  five  years  after  his  present  lease," 
does  not  obligate  the  party  accepting  the 
ofer  to  obtain  a  lease  for  such  period  of 
tiae^  It  fwms,  with  the  offer,  a  conditional 
eoatract,  Le^  subject  to  the  proprietor  agree- 
ing to  the  lease,  and  when  such  condition  is 
ahicBt  the  omtract  is  rescinded  and  has  no 
aJterior  effects.  Delioato  d  Biondi  (1909), 
J»  Qoe.  K.  B.  425.  (An  appeal  to  the  Su- 
prene  Coart  of  Canada  is  now  under  advise- 
it) 


Cwvaaftst — Breach  of — Assignment  toith- 
set  leawo — Re-entry  —  Formal  execution  of 
•nifument  after  action J\ — ^The  right  of  re- 
estzy  nnder  the  short  form  of  lease  applies 
to  the  teeach  of  a  negative  as  well  as  an 
•afirmative  covenant,  so  that  there  is  a  right 
of  re-entry  for  breach  of  the  covenant  not  to 
aarign  or  sublet  without  leave.  Toronto  Gen- 
ersl  Hospitai  Trustees  Y.  Denham,  31  G.  P. 
20S,  followed.  The  making  of  an  agreement 
for  the  assignment  of  a  lease,  the  settlement 
of  the  terms  thereof,  and  the  taking  of  pos- 
aeaaion  by  the  assignee,  constitute  sufficient 
evideoee  of  the  breach  of  such  covenant,  so 
that  the  fact  of  the  document  shewing  the 
tranafcr  not  having  been  executed  until  after 
letioa  brought,  is  immaterial.  McMahon  v. 
Cofte,  23  C.  L.  T.  225,  5  O.  L.  B.  618,  2  O. 
W.  B.  265. 

CmwtmmMt— Goods  on  premises  to  secure 
remi^Vaiuation.]  —  Where,  by  a  lease,  the 
kaaee  ondertook  to  furnish  the  leased  pre- 
anaes  with  **a,  sufficient  quantity  of  house- 
hold furniture  or  goods  to  secure  the  pay- 
of  one  year's  rent,"  the  effects  upon  the 
1  premises  should  be  valued  in  accord* 

^  with  their  ordinary  merchantable  value, 
•ad  Bot  in  accoidance  with  what  they  might 
hfiag  as  a  forced  sale.  Rousseau  v.  Archi- 
IsU,  12  Que.  K.  B.  14. 


Coweauuit — Implied  covenant  to  crop  and 
cultivate — Damages  for  deterioration,] — ^The 
plaintiff  leased  to  the  defendant's  husband 
land  for  five  years,  yielding  and  paying  there- 
for the  clear  yearly  rent  or  sum  of  one-third 
of  the  crop.  The  lease  contained  covenants 
by  the  lessee  that  he  would  cultivate  in  a 
good  husbandlike  and  proper  manner  so  as 
not  to  impoverish  or  injure  the  soil,  and 
plough  and  crop  the  same  in  a  proper  farmer- 
like manner.  Afterwards  a  new  lease  was 
made  substituting  the  defendant  as  lessee,  in- 
stead of  her  husbsiid.  This  did  not  contain 
any  of  the  above-mentioned  covenants,  or 
anything  specially  applicable  to  leases  of 
farms,  but  contained  the  following :  "  Yield- 
ing and  paying  therefor  yearly  and  every 
year  during  the  said  term  .  .  .  the  sum 
of  one-third  of  the  crop  grown,  to  be  pay- 
able, ...  the  first  of  such  payments  to 
become  due  and  to  be  made  when  threshed 
in  the  fall  of  each  year,"  and  a  covenant  to 
plough  in  each  year  of  the  term  four  inches 
deep,  which  was  written  into  it.  It  did  not 
contain  express  covenants  to  cultivate  or 
crop: — Held,  that  there  should  be  judgment 
for  the  plaintiff  for  deterioration  in  value  of 
land  from  defendant's  omitting  to  plough, 
cultivate,  and  crop  in  1902,  $300,  and  for 
loss  of  wheat,  barley,  and  oats,  $291.76,  in 
all  $591.76.  Implied  covenants  to  cultivate 
and  crop  in  each  year  should  be  read  into 
the  second  lease:  Mclntyre  v.  Belcher.  14 
C.  B.  N.  S.  654;  Hamlyn  v.  Wood,  [1891] 
2  Q.  B.  491.  The  defendant  bound  herself 
to  plough  four  inches  deep  in  each  year. 
That  must  mean  that  she  would  plough  for 
the  purpose  of  cultivating  and  cropping.  The 
wording  of  the  provision  as  to  the  payment 
to  the  lessor  of  a  third  of  the  crop  in  each 
year,  would  imply  that  a  crop  was  to  be 
grown  in  each  year  of  the  term.  Dunsford 
V.  Webster,  23  C.  L.  T.  290. 


Ooweauuit  —  Improvements  —  Renewal 
— Independent  covenants— -Option,] — A  lease 
contained '  a  covenant  to  the  effect  that  the 
lessee  might  make  improvements  upon  the 
demised  premises;  that  at  the  expiration  of 
the  lease  or  any  renewal  thereof  the  same 
should  be  valued  and  paid  for  by  the  lessor; 
and  concluding  as  follows:  "And  upon  such 
payment,  upon  such  valuation  not  being  duly 
made,  the  party  of  the  first  part,  his  heirs 
or  assigns,  shall,  if  so  required,  give  or  renew 
a  lease  including  the  covenants  of  the  pre- 
sent lease  to  the  parties  of  the  second  part 
for  a  further  period  of  five  years,  with  the 
like  agreement  of  valuation  and  payment  for 
improvements  as  in  this  lease  expressed  and 
at  the  same  yearly  rent."  On  the  expiration 
of  the  term,  a  dispute  having  arisen  between 
the  lessor  and  lessee  as  to  the  effect  of  the 
covenant — the  former  claiming  that  it  was 
optional  with  him  either  to  renew  the  lease 
or  pay  for  the  improvements  after  valuation, 
the  latter  that  he  was  entitled  to  have  the 
improvements  valued  and  paid  for  by  the 
lessor — a  special  case  was  stated  in  equity 
for  the  opinion  of  the  Court.  Each  party 
was  ready  and  willing  to  peiform  the  cove- 
nant as  interpreted  by  him: — Held,  that  the 
covenant  was  single,  and  therefore  that  the 
lessor  was  discharged  upon  his  shewing  that 
he  was  ready  and  willing  to  renew  the  lease ; 
(2)  that,  even  if  there  were  two  separate 
and  independent  covenants,  one  to  pay  the 
appraised  value  of  the  improvements  and  the 
other   to   renew,   only   one   was   to   be   per- 
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formed,  and  the  option  lay  with  the  lessor, 
he  being  the  first  person  called  upon  to  act. 
QutBre,  per  Tuck,  C.J.,  whether  a  special  case 
stated  under  Uie  provisions  of  53  V.  c.  4, 
s.  139.  should  not  be  first  heard  by  the  Judge 
in  Equity.     Ward  v.  Hall,  34  N.  B.  R.  600. 

OoTenamt  —  Lease  hy  tenant  for  life  — 
Straw  and  manure  —  Property  in  —  Etnhle- 
ments.l — ^During  the  lifetime  of  the  widow 
and  tenant  for  life,  two  of  the  farms  belong- 
ing to  the  estate  were  leased  for  five  years, 
dependent  on  her  living  so  long,  and  the 
lessees  covenanted  to  cultivate,  till,  manure 
.  .  .  and  to  spend,  use,  and  employ  in  a 
proper  husbandlike  manner  all  the  straw  and 
manure  .  .  .  and  not  to  remove  or  permit 
to  be  removed  from  the  premises  any  straw 
of  any  kind,  manure,  wood  or  stone,  and  to 
carefully  stack  the  straw  .  .  .  and  turn 
all  the  manure  thereon  into  a  pile  (so  it  may 
heat  and  rot  so  as  to  kill  and  destroy  foul 
seeds),  and  thereafter  and  not  before  to 
spread  the  same  on  the  land : — Held,  that  the 
defendants  were  not  entitled  to  the  straw 
and  manure  as  emblements,  as  the  widow  was 
not  in  actual  occupation  or  cultivation  of  the 
lands  on  which  it  was  produced. — Held,  also, 
that  the  lessees  would  have  been  entitled  to 
the  straw  and  the  manure,  which  had  been 
piled  into  heaps,  but  for  their  covenants, 
which  precluded  them  from  making  any 
claim;  and  that  the  covenants  might  be  con- 
strued or  held  to  operate  as  a  reservation  of 
the  straw  and  manure  to  the  lessor  to  be 
dealt  with  in  the  stipulated  manner,  cmd, 
as  the  lessees*  right  or  power  and  obligation 
so  to  deal  with  it  came  to  an  end  with  the 
death  of  the  lessor,  it  passed  to  her  repre- 
sentatives unrestricted  thereby.  Snetsinger 
V.  Leitch,  32  O.  R.  440,  referred  to.  Gardner 
V.  Perry,  23  C.  L.  T.  295. 

CoTenaat — Not  to  cut  timber — Statutory 
covenant  —  Common  law  rights.} — Under  a 
covenant  in  a  lease  made  in  pursuance  of  the 
Short  Forms  Act,  the  lessee  was  not  to  cut 
down  timber  for  any  purpose  whatever,  ex- 
cept for  fire  wood,  but  he  was  to  have  the 
privilege  of  using  for  any  purpose  all  lying 
down  hard  wood  timber,  cedar  only  excepted : 
— Held,  that  the  covenant  was  a  restriction 
of  the  statutory  covenant,  under  which  the 
lessee  could  cut  down  timber  or  timber  trees 
for  necessary  repairs  or  for  fire  wood,  but 
was  an  extension  of  the  common  law  right, 
which  was  limited  to  lying  down  dead  tim- 
ber, and  that  the  covenant  allowed  the  lessee 
to  use  all  the  lying  down  hard  wood  timber, 
sound  or  unsound,  except  in  so  far  as  re- 
stricted by  the  exception  as  to  cedar.  SneUie 
V.  Watson,  7  O.  L.  R.  635,  2  O.  W.  R.  118, 
3  O.  W.  R.  475. 

CoTemaat  —  Not  to  sublet — Lodgers.] — 
A  condition  in  a  lease,  prohibiting  sub-letting 
of  the  premises  in  whole  or  in  part  is  not 
violated  by  a  tenant  who  lets  furnished  rooms 
to  lodgers,  the  tenant  retaining  the  entire 
care  and  control  of  such  rooms,  and  the 
lodgers  not  even  being  in  possession  of  keys 
thereto.  CoUerette  v.  Bassinet,  24  Que.  S. 
G.  372. 


CoTenant  —  Railway  company  —  City 
lease — Usual  covenants  —  Covenants  to  pay 
taxes  and  repair — Right  of  re-entry — Rent 
in  arrear  —  Interest  on,}  —  An  agreement 


made  between  the  corporation  of  the  city  of 
Toronto  and  the  Canadian  Pacific  Railway 
Company,  provided,  amongst  other  things,  for 
a  lease  renewable  in  perpetuity,  in  successive 
terms  of  fifty  years,  at  an  agreed  rent,  pay- 
able on  named  days,  nothing  being  said  about 
covenants: — Held,  that  the  le^ise  should  con- 
tain a  covenant  by  the  appellants  to  pay  the 
same,  partily  because  the  effect  of  the  Assess- 
ment Act  in  force  at  the  date  of  the  contract 
was  to  impose  such  liability  on  the  leasees 
of  municipal  lands  without  recourse  to  tlie 
corporation,  and  partly  because  a  covenant 
to  that  effect  was  shewn  to  be  a  usual  cove- 
nant, in  the  sense  that  the  corporation  in- 
variably insisted  on  it  in  their  leases.  Judg- 
ment in  23  C.  L.  T.  218,  5  O.  H  R,  717, 
affirmed  in  the  main,  but  varied  as  to  in- 
terest Can.  Pac.  Rw.  Co.  v.  Tanmio, 
[1905]  A.  C.  33. 

CoTenant — Rent.] — ^A  lease  of  land,  upon 
which  there  were  no  buildings  except  an  old 
shed,  contained  a  covenant  by  the  lessor  to 
grant,  at  the  expiration  of  the  term,  if  re- 
quested, "another  lease"  to  the  lessee  **for 
the  further  term  of  twenty-one  years,**  at 
such  rent  as  might  be  agreed  on  or  fixed  by 
arbitration,  "  such  renewed  lease  to  contain 
a  like  covenant  for  renewal:** — Held,  that 
the  rent  for  the  renewal  term  should  be  baaed 
upon  the  value  of  the  land  at  the  time  of  the 
renewal,  and  not  upon  the  value  of  the  land 
and  of  buildings  erected  by  the  lessee  daring 
the  term.  Van  Brocklin  v.  Brantford,  2D  U. 
C.  R.  327,  affirmed  in  appeal,  26th  June, 
1862,  followed.  Judgment  below,  31  O.  R. 
335,  20  C.  L.  T.  39.  affirmed.  Re  AOen  d 
Nasmith,  20  C.  L.  T.  425,  27  A.  R.  536. 

CoTenaat  —  Taxes  —  Evidence  —  ZMt- 
cretion  —  Referee,^  —  Upon  a  reference  to 
settle  the  form  of  a  lease,  under  a  contract 
by  a  municipal  corporation  to  demise  land 
owned  by  it  to  a  railway  company  for  a  long 
term  of  years  with  perpetual  right  of  renewal, 
evidence  of  surrounding  circumstances  and 
the  practice  and  usage  of  conveyancen  is  ad- 
missible to  enable  the  referee  to  decide  whe- 
ther the  lease  should  contain  a  covenant  by 
the  lessee  to  pay  municipal  taxes.  Upon  snch 
a  reference  the  referee  is  entitled  to  ezexcise 
a  judicial  discretion  as  to  the  evidence  to  be 
admitted,  and  he  should  not  be  ordered  to 
admit,  subject  to  objection,  all  evidence  which 
may  be  tendered.  Re  Can,  Pac,  Rw,  Co.  d 
Toronto,  20  C.  L.  T.  58,  27  A.  R,  54. 

CoTenant  for  renewal — ConetrueHonA 
— ^A  lease  for  21  years,  made  in  1851« 
of  miU-races  and  lands  on  the  old  Welland 
Canal  contained  the  following  covenant  * 
**  After  the  end  of  21  years,  as  aforesaid,  if 
the  said  (lessors)  shall  or  do  not  continne 
the  lease  of  the  said  water  and  works  to  the 
said  parties  of  the  second  part  or  their  as- 
signs, *  they  would  pay  for  improvements. 
After  the  expirati<m  of  the  lease,  in  l^TZ^  the 
lessees  remained  in  possession  and  in  1880 
they  asked  for  a  new  lease  "with  trifling 
alterations,"  but  were  informed  that  their 
application  could  not  be  considered  until  the 
nature  of  the  alterations  was  submitted.  No- 
thing further  was  done,  and  on  the  expiration 
of  a  second  term  of  21  years  the  lessois 
resumed  possession  of  the  premises.  The 
lessees  filed  a  petition  of  r^t  claiming  com- 
pensation  for  improvements: — Held,  that  tlie 
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veie  entitied   to  a   renewal   of   the 

ofisiBal  tenn  bat  not  to  a  renewal  lease  con- 
tainiBf  the  abo^e  covenant;  that  they  were 
cBdtlcd  to  renewal  or  compensation;  that 
tkeir  occopancy  during  the  second  period 
MBstituted  a  renewal,  having  obtained  which 
tkeir  light  to  compensation  was  gone.  Rem 
T.  J8t  CatUnneM  Hydraulic  Co.   (1910),  30 

c.  Ll  t.  loea 

Omw9maMt  not  to  asstsii  —  Assignment 
to  eo-fmrtuer — Right  to  renewal — TfoticeJ] — 
Where  partners  were  lessees  of  a  term  for 
jfan,  and  have  covenanted  not  to  assign  or 
mb-Iet  without  the  consent  in  writing  of  the 
hsioz.  an  assignment  by  one  of  his  interests  in 
the  lose  to  his  co-partner  without  such  con- 
seat  is  a  breadi  of  sach  covenant.  Variey  v. 
Cfpvd  (L.  R.  7  C.  P.  505),  foUowed.  The 
lose  provided  that,  having  performed  all 
their  eorenants  and  agreements  contained  in 
the  letae,  the  lessees  on  giving  six  months' 
aatke  in  writing  to  the  lessor  before  the  ex- 
piiatioo  of  the  term  that  they  required  it, 
vonU  be  entitled  to  a  renewal : — Heldt  that 
1  breach  (after  the  said  notice  was  given )  of 
their  covenant  in  the  lease  not  to  assign  with- 
e«t  leave  caused  a  forfeiture  of  the  right  to 
imewkL  Judgment  appealed  from  (17  O.  L. 
R.  254),  affirmed.  Xroveless  v.  Fitzgerald,  42 
8.  a  R.  254. 


^^  —  Defence — TiUing  and  sotoing — 

BanmHmg.l  —  In  a  defence  claiming  the 
nhie  of  crops  the  defendant  is  not  entitled 
tt  tibe  same  time  to  the  cost  of  tilling  and 
soviag  and  the  cost  of  harvesting,  and  a 
dilai  for  the  latter  will  be  set  aside  upon 
■MoiptioD  in  law.  D6sortneau  v.  Bastien, 
5  Que.  P.  R.  417. 


—  Proimston  a^  to  —  Execution 
mmmi—Bigkie  of  landlordr—BiUs  of 
8ek  AetSetMure  cf  equitable  interest.] — 
The  claimant  let  to  the  execution  debtor  the 
fum  OB  which  the  grain  had  been  grown  by 
aa  isdentare  reserving  as  rent  "  the  share  or 
portion  of  tlie  whole  crop  which  shall  be 
fisvB  upon  the  demised  premises  as  herein- 
sfter  set  forth,"  and  the  lease  provided  that 
the  lessor  might  retain  from  tiie  share  of  the 
crop  that  was  to  be  delivered  to  the  lessee  a 
■Adcnt  amount  to  cover  taxes,  and  to  repay 
adnaees  and  other  indebtedness;  that  the 
lessee  inmiediately  after  threshing,  should  de- 
fiver  the  wh<^e  crop,  excepting  hay,  in  the 
■sae  of  the  lessor,  at  an  elevator  to  be 
MBMd  by  the  lessor;  that  all  crops  of  grain 
gnma  upon  the  said  premises  should  be  and 
RBsain  the  sdisolnte  property  of  the  lessor 
SBtil  all  covenants,  conditions,  provisoes,  and 
icneneats  therein  contained  snould  have  been 
fsQf  kept,  performed  and  satisfied ;  and  that 
the  lessor  should  deliver  to  the  lessee  two- 
thiiis  of  the  proceeds  of  the  crop  to  be  stored 
IB  the  elevator,  less  any  sum  retained  for 
tsBM,  advances,  indebtedness  or  guaranties 
pfenoQsty  mentioned.  The  grain  in  question 
had,  BDtil  its  seisure  under  the  plaintiff's  exe- 
cMisB,  remained  on  the  farm  in  the  possession 
of  the  If  oBf  r  The  claimant  claimed  it  as 
ovaer  onder  tiie  terms  of  the  lease  and  not 
far  rent : — Heid^  that  the  lease  did  not  operate 
Is  invent  the  lessee  from  ever  having  any 
PSBpcrty  In  the  grain  to  be  grown. — 2.  That, 
cstB  if  the  legal  ownership  of  the  grain  was 
ia  he  in  the  Icasor,  it  was  still,  as  to  two- 
ihiafti,  held  for  the  benefit  of  the  lessee  sub- 
iset  to  the  lessor's  charges  for  taxes  and  ad- 


vances, etc.,  and  the  lessee  had  an  equitable 
interest  in  it,  and  the  lessor's  lien  or  charge 
would  be  void  under  the  Bills  of  Sale  and 
Chattel  Mortgage  Act,  R.  S.  M.  1902,  c.  11, 
8.  39,  as  being  a  charge  upon  crops  to  be 
grown  in  the  future. — 3.  That  the  interest  of 
the  lessee  in  the  grain  whether  legal  or  only 
equitable,  was  subject,  under  s.  182  of  the 
CJounty  Courts  Act,  R.  S.  M.  1902,  c.  38.  to 
seizure  and  sale  under  execution,  and  that 
the  claimant's  interest  could  not  prevail  over 
that  of  the  plaintiff.  GampheU  v.  McKinnon, 
23  C.  L.  T.  234,  14  Man.  L.  R.  421. 

Crops  —  Bights  of  the  lessee  of  a  farm 
subject  to  usufruct — End  of  such  usufruct — 
Ownership  of  the  fruits  and  revenues---€.  O. 
U7f  ^50,  451,  ^57.]-— On  16th  June,  1898, 
plaintiff  purchased  from  A.  T.  and  wife,  the 
property  in  question,  vendors  reserving  for 
life  for  themselves  or  survivor  of  them^  the 
usufruct  of  said  property.  A.  T.  died  in 
1904.  On  13th  October,  1906,  the  wife  leased 
said  property  as  her  farm  to  defendant  for 
5  years  from  1st  November,  1908,  at  S250 
yearly,  payable  S125  on  1st  July,  and  $125 
on  1st  October  of  each  year  during  said  lease. 
The  lessor  died  on  the  22nd  May,  1909. 
Defendant  continued,  as  such  tenant,  fhe  en- 
joyment of  said  lease  for  the  current  year 
up  to  1st  November,  1909,  and  he  paid  the 
two  instalments  of  rent  partly  to  the  heirs 
of  said  lessor  in  proportion  to  the  duration 
of  the  usufruct,  and  partly  to  plaintiff  him- 
self as  owner  of  the  farm  for  the  remainder 
of  the  year. — ^Upon  an  action,  with  conserva- 
tory attachment,  by  plaintiff  claiming,  as 
proprietor  of  the  farm,  at  the  end  of  the  usu- 
fruct, the  ownership  of  the  hay  cut  by  de- 
fendant on  said  fairm: — Held,  that  defend- 
ant, as  lessee,  was  bound  and  entitled,  at 
the  expiration  of  the  usufruct,  to  continue, 
as  su(^,  the  enjoyment  of  said  leased  farm 
to  the  end  of  the  year  begun,  by  paying  the 
rent  to  the  proprietor  for  such  continuation 
(O.  C.  457).— That  the  hay  which  was  at- 
tached by  its  roots  to  the  soil  when  the 
usufruct  ceased,  could  not  belong  to  plain- 
tiff, as  owner  of  the  farm,  inasmuch  as  de- 
fendant, who  was  carrying  on  the  farm  at  a 
fixed  rental  in  money,  had,  by  his  lease,  the 
right  to  enjoy  all  the  natural  and  industrial 
fruite,  and  had  by  law  the  right  to  con- 
tinue his  lease  for  the  balance  of  the 
year  which  had  begun  before  the  end 
of  the  usufruct  by  paying  the  rental  to  the 
proprietor. — ^l^t  as  defendant  had  duly  paid 
all  rent  due  to  the  parties  entitled  to  receive 
the  same,  in  proportion  to  their  respective 
rights,  plaintiff's  action  and  seizure  were  un- 
founded and  should  be  dismissed  with  costs. 
Paokham  v.  Pariseau  (1910),  17  R.  de  J.  79. 

Dnn&ages  for  violation  of  lease.] — ^Ac- 
tions for  are  summary.  Weinstein  v.  Mill- 
man  (1910),  11  Que.  P.  R.  294. 

Bef  anlt  by  tenant — Action  by  landlord 
— Proof  of  damage.] — ^A  landlord,  in  order 
to  obtain  judgment  against  his  tenant  for 
breach  of  covenants  in  the  lease,  must  prove 
that  he  has  suffered  damage  from  his  in- 
ability to  relet  the  premises,  that  he  has  paid 
the  taxes,  and  that  the  repairs  done  are 
**  reparations  locatives.**  Lamarche  V.  Bes- 
seUe,  7  Que.  P.  R.  351. 

Befeet  in  preanises  —  Damages.]  — 
1.  A  lessee  is  not  entitled   to  ask  for  the 
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reeiliation  of  a  lease  by  reason  of  a  defect 
in  the  leased  premises,  the  existence  of  which 
defect  was  known  to  him  when  he  entered 
into  the  lease  and  accepted  the  premises. — 
2.  The  position  of  the  lessee,  as  to  his  right 
to  demand  resiliation  of  the  lea^e.  is  not  al- 
tered by  the  fact  that  he  recovered  a  small 
amount  from  the  lessor  in  another  Court  as 
damages  alleged  to  have  resulted  from  the 
defect  referred  to. — 3.  A  lessee  is  not  en- 
titled to  vacate  the  leased  premises  and  to 
ask  for  the  resiliation  of  the  lease  by  reason 
of  a  defect  which  did  not  render  them  unin- 
habitable, without  first  putting  the  lessor  in 
default  to  remedy  such  defect.  Beauchamp 
V.  BreicBter,  16  Que.  S.  C.  268. 

Befeot  in  pveaUaes.] — ^Where  tenements 
are  constructed  in  the  manner  adopted  by  a 
large  number  of  architects  and  builders,  the 
fact  that  noises  incidental  to  the  occupation 
of  a  lower  tenement  are  heard  by  the  occu- 
pant thereof  coming  from  the  upper  tene- 
ment is  not  a  ground  for  resiliating  the 
lease,  although  possibly  a  more  effectual 
means  of  preventing  communication  of  sound 
from  one  tenement  to  the  other  might  have 
been  devised.  Benoit  v.  Smithy  16  Que.  S. 
C.  591. 

'*  Bispoalns  "  of  premlMfl — 8aie — MU- 
repreieniation  —  Covenant  far  guiet  enjoy- 
menU^ — ^A  lease  of  premises  used  for  a  fac- 
tory contained  this  provision :  "  Provided 
that  in  the  event  of  the  lessor  disposing  of 
the  factory  the  lessees  will  vacate  the  prem- 
ises if  necessary  on  receiving  six  months' 
notice  .  .  :  " — Heldy  reversing  the  judg-- 
ment  of  the  Court  of  Appeal,  26  A.  R.  78, 
19  C.  L.  T.  62,  and  that  of  Rose,  J.,  29 
O.  R.  75,  18  C.  L.  T.  64,  that  a  parol 
agreement  for  the  sale  of  the  premises, 
though  not  enlorceable  under  the  Statute 
of  Frauds,  was  a  **  disposition  *'  of  the  same 
under  said  provision  entitling  the  lessor  to 
give  the  notice  to  vacate. — Held,  further, 
that  the  lessor  having,  in  good  faith,  repre- 
sented that  he  had  sold  the  property,  with 
reasonable  grounds  for  believing  so,  there 
was  no  fraudulent  misrepresentation  en- 
titling the  lessee  to  damages,  even  if  no 
sale  within  the  meaning  of  the  provision 
had  actually  been  made,  nor  was  there  any 
eviction  or  disturbance  constituting  a  breach 
of  the  covenant  for  quiet  enjoyment.  Gold 
Medal  Furniture  Mfg,  Co,  v.  Lumhere,  19 
C.  L.  T.  375,  30  S.  C.  R.  55. 

BUpute  as  to  proTlaioaa — Ewpiry  of 
terms  —  Notice  to  quit  —  Overholdinff  ten^ 
ant,] — ^Action  to  recover  possession: — Held, 
that  notice  insufficient  either  under  lease; 
or  if  defendant  is  an  overholding  tenant.  Ac- 
tion dismissed.  Von  Ferher  v.  Enriffht 
(1909),  12  W.  L.  R.  216. 

Duration  of  tenancy  —  Agreement — 
Construction.  Methodiet  Church  v.  Roach, 
9  W.  L.  R.  23. 

BwoUins  lionae  —  Parol  agreement  — 
Tenancy  from  month  to  month — ^Damages  to 
premises  alleged  to  be  owing  to  tenant's  negli- 
gence— Permissive  waste — Liability  of  tenant 
— Implied  covenant — Bvidence.  McDonald 
V.  Hamilton  (1911),  9  E.  L.  R.  395,  N. 

S.  R. 


EJeotmont  —  Pleadinff  —  Waiver,]  — 
Where  In  an  action  in  ejectment,  the  lessee 
pleads  that  he  has  never  received  any  notice 
that  his  lease  was  terminated,  the  plain- 
tiff may  answer  such  plea  by  stating  that 
the  notice  that  the  premises  were  to  let 
had  been  put  up  for  three  months  before 
the  termination  of  the  lease,  and  that  the 
defendant  asked  for  a  longer  delay  to  moTe 
out.     BertKel  v.  Duoeppe,  3  Que.  P.  B.  220. 

Enaphjtonsis  —  Bail'&-rente  —  PetUom 
action — Transfer  by  lessee,]  —  An  instru- 
ment by  which  lands  were  leased  for  fix- 
teen  years  at  an  annual  rental,  subject  to 
a  renewal  for  a  further  term  of  twelve 
years,  provided  for  the  construction  of  ce^ 
tain  buildingiB  and  improvements  bor  the 
lessee  upon  the  leased  premises,  and  hy- 
pothecated these  contemplated  amelioratioDs 
to  secure  payment  of  rent  and  performance 
of  the  obligations  of  the  lessee.  On  disturb- 
ance, an  action,  with  both  petitory  and  pos- 
sessory conclusions,  was  brought  by  a  trans- 
feree of  the  lessee  against  an  alleged  tres- 
passer, who  pleaded  title  and  possession  is 
himself,  without  taking  objection  to  its  cumu- 
lative form: — Held,  that,  under  the  circum- 
stances, the  action  should  be  treated  is 
petitory  only ;  that  the  contract  under  the 
instrument  described  was  neither  emphy- 
teusis nor  a  bail-&-rente  (lease  in  perpeta- 
ity),  but  merely  an  ordinary  contract  of 
lease  which  convened  no  title  to  land  or  real 
rights  sufficient  to  confer  upon  the  trans- 
feree the  right  to  institute  a  petitory  action: 
— Held,  also,  that  a  deed  of  sale  from  the 
lessee  would  not  support  the  petitory  action, 
as  the  lessee  could  not  transfer  proprietary 
rights  which  he  did  not  himself  possess. 
Price  V.  LeBlond,  20  C.  L.  T.  449,  30  S. 
C.  R.  539. 


Eneroaelunent  by  tenant  upon  on- 
enclosed  lands  of  landlord  adjoining  de- 
mised premises  —  Compensation  for  use 
and  occupation  —  Acquisition  of  title  by 
possession  —  Statute  of  Limitations — ^Pos- 
session taken  before  lease  but  in  contempla- 
tion of  lease  —  Repudiation  —  BiStoppel— 
Renewal  lease  —  Right  of  tenant  to  have 
premises  in  dispute  included  —  Equitable 
right — Improvements.  Toronto  v.  Ward,  11 
O.  W.  R.  653,  12  O.  W.  R-  426. 


Ereotion    of    bnildinc    by 

Agreement  to  continue  leaee  —  Breach  ly 
landlord  —  Liability  to  pay  for  building  — 
Evidence  —  AdmieeibiUty,] — An  agreement 
between  a  lessor  and  a  lessee  that  the  lease 
shall  continue  for  a  number  of  years,  on 
condition  that  the  lessee  shall  erect  upon 
the  demised  premises,  to  the  satisfaction  of 
the  lessor,  an  addition  to  the  buildings  there- 
on, creates  reciprocal  rights  and  obllgatiotts 
which  are  the  consideration  the  one  for  the 
other.  Therefore,  the  lessor  refusing  to  con- 
tinue the  lease,  upon  the  pretext  that  the 
addition  has  not  been  constructed  by  the 
owner  to  his  satisfaction,  cannot  at  the  same 
time  retain  it  without  compensation.  The 
agreement  remaining  unexecuted,  the  parties 
fall  back  under  the  common  law,  which  does 
not  permit  the  lessor  to  retain  additions 
made  by  the  lessee  except  upon  payment  of 
their  value. — Where  the  addition,  the  sub- 
ject of  the  agreement,  is  of  greater  value 
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t^Aii  $50,  oral    evidence   is  inadmissible  to 

establish   that    it    has    been    constructed  to 

the  satisfaction  of  the  lessor.     Lee  Chu  y. 
DfiUwriers,  30  Que.  S.  C.  494. 

• 
Estoppel  —  MaUcioue  civil  proceedinge — 
Pleeiittp  —  Malice  —  Evidence  —  Onue,] — 
Action  for  a  balance  of  rent.     The  defend- 
sat  neJied   Djwn    a   surrender   by   operation 
of  law.    In  1896  the  defendant  and  his  co- 
tenant  with   the  plaintiffs   consent,   leased 
a  part  of  the  land  to  one  S.,  who  entered 
mto  possession  and  paid  the  rent  direct  to 
the  plaintiff,  at  the  request  of  the  defendant. 
Oa  the  17th  April,  1897,  according  to  the 
defendant's  atory,  at  a  time  when  he  owed 
WO  for  rent,  the  plaintiff  agreed,  in  con- 
Mention  of  getting  this  money,   to  cancel 
the    lease.      This     the    plaintiff    positively 
taued.     The   receipt .  alleged    to   have   been 
given  was   not  produced,   nor   was   its  dis- 
appearance accounted  for.     The  defendant's 
evidence  was  taken  on  commission,  and  he 
w  not  examined  in  open  Court.     No  new 
ktse  was  granted  and  the  plaintiff  had  not 
renmcd  possession: — Held,    that   there   can 
be  no  estoppel  by   mere  verbal  agreement; 
there  most  be,  in  addition  to  such  agreement, 
sooie  act  which  is  inconsistent  with  the  con- 
tiananoe  of    the   lease.     And    in    this   case 
time  was  no  surrender  of  the  lease  by  oper- 
ation of  law.    Hie  defendant  oonnterdalmed 
^  damages   against   the   plaintiff   for    (a) 
nandnlentjy  and  without  any  colour  of  right 
filing  a  plaint  in  the  Ck>unty  Court  claim- 
iQg  a  Hen;   (ft)  causing  a  lie  pendens  to  be 
nsoed    against    lands    not    included    in    the 
Je^:   (c)    for  registering  such  lie  pendens, 
"-a^i,  that  to  sustain  such  an  action  there 
■nist  have  been,  bv  means  of  civil  process, 
•one   unwarrantable    interference    with    the 
Penon  or  property  of  the  defendant   in  the 
wigittal  action.— HeM,  also,  that  the  counter- 
««i»  did  not  discloee  a  good  cause  of  ac- 
tion, because   neither   malice   and    want   of 
'ctsooable   and   probable   cause   nor   special 
wiage  were  sufficiently  aUeged. — JEfeW,  also, 
that  the  onus  of  shewing  malice  or  special 
damage  waa  upon  the  defendant,  and  he  had 
"»t  soceeeded  in  his  prool    Trim  v.  Batnes, 
20  C.  L.  T.  145. 

Bvld«m«e  of  —  Commencement  in  writ- 
iag^TUrd  partit  Confeseion  of  fudgmeni,] 
—A  lease  for  a  year  at  more  than  $50  rent 
enoot  be  proved  by  verbal  testimony,  even 
as  against  a  third  party,  without  a  com* 
■eneement  of  proof  by  writing,  and  such 
eaamenoement  of  proof  by  writing  is  not 
to  be  foond  in  the  allegation,  by  such  third 
PUty,  of  a  montlily  lease.  2.  A  confession 
vjodgmeDt  by  tiie  tenant  in  an  action 
mnght  against  him  by  the  landlord  is  not 
Voei  of  a  verbal  lease  against  a  third  per- 
MB  who  has  been  made  a  party.  Lalibert4 
V.  Umgdier,  9  Que.  Q.  B.  398. 


—  Suit  between  landlord  and 

toi«U  —  Future  rights  —  C.  P.  49,  1152 
irtrersimg  Fortin^  J.).] — ^Although  an  ac- 
tion whereby  the  cancellation  of  a  lease  and 
A  daim  in  addition  for  rent  in  an  amount 
»der  HOD,  is  within  the  jurisdiction  of  the 
Mitnit  Coort,  evocation  of  the  case  to  the 
Sapcrior  Court  will  be  permitted  if  the 
78 


future  rights  of  the  parties  are  affected  to  an 
extent  exceeding  $100.  Poir4  v.  Lavigne, 
11  Que.  P.  R.  187. 

EjEoentloB.  of  lease  by  party  not  nn- 
derstaadiiis  its  efPeet— -A6se»ce  of  fraud 
—Dental  of  lessor*s  title  —  Estoppel]  -^ 
A  lessee  can  not  deny  his  lessor's  title  and 
set  up  title  in  himself  in  an  equitable  repli- 
cation m  an  action  brought  by  hipi  against 
the  lessor  for  an  illegal  distress  for  rent  in 
arrenr  under  the  lease  by  alleging  and  prov- 

*u*j.V**  *®®"®  ®^  ^^^^  *>«^tig  raised)  that 
he  did  not  understand  the  effect  of  the  lease, 
and  believed  that  in  executing  it  he  waa 
completing  an  option  of  purchase  of  the  de- 
mised premises  given  in  a  prior  lease  from 
the  defendant's  predecessor  in  title :  per  Han- 
ington,  McLeod,  and  Gregory,  JJ.;  Tuck, 
O.J.,  and  Landry,  J.,  dissenting.  Sivret  v. 
Young,  38  N.  B.  R.  571. 

"Bx^fixj  —  Continuance  of  possession  hy 
tenant  —  Special  agreement  —  Tenancy  at 
«Hii.]—- The  reservation  or  payment  of  rent 
in  aliquot  proportions  of  a  year,  is  the  lead- 
ing circumstance  which  turns  tenancies  for 
uncertain  terms  into  tenancies  from  year  to 
year.  But  this  payment  does  not  create  the 
tenancy.  It  is  only  evidence  from  which 
the  Court  or  jury  may  find  the  fact  And 
the  circumstances  may  be  shewn  to  repel  the 
implication  :—JBreW,  therefore,  in  this  case, 
where  the  landlord,  before  he  accepted  any 
rent  after  expiry  of  the  lease,  expressly  told 
the  tenant  that  he  would  not  consent  to  any 
tenancy  from  year  to  year,  so  as  to  require 
«jy  notice  of  termination  to  be  given,  but 
that  they  should  remain  in  the  same  position 
as  they  were  on  the  expiry  of  the  lease,  to 
wnich  the  tenant  assented— the  rent,  how- 
ever, to  be  the  same  as  that  reserved  in  the 
lease,  and  to  be  paid  in  Uke  manner— the 
tenant  was  not  a  tenant  from  year  to  year. 
SS^o*  r'^^rS'^L**  ^'"-  Idington  v.  Doi^tes 
^C,  L.  T.  280,  6  O.  L.  R.  266,  2  O.  W.  r! 


.  M  "7.  Crop-payments— Negligence  and 
want  of  skill  of  tenants— Action  for  dam- 
ages —  Joinder  ^of  defendants  —  Fanning 
operations  —  Conflicting  evidence  —  Dam- 

/??'«r;rx   9^JS'       Oraviston     v.     Johnston 
(N.W.T.),  2  W.  L.  R.  81. 

Ferfettnre  —  Assignment  for  creditors,] 
— ^A  lease  is  not  terminated  or  dissolved  by 
operation  of  law  in  consequence  of  an  aban- 
donment of  his  property  by  a  trader  for  the 
benefit  of  his  creditors.  Milot  v.  Hains,  4 
Que.  P.  R.  68. 

Forfeiture — Breach  of  covenant  not  to 
sub-let  without  leave — ^Acquiescence — Waiver 
— Breach  of  covenant  to  repair.  Minuk  v. 
White   (Man.),  1  W.  L.  R.  401. 

Forfeitiire — Non-payment  of  rent — Dam- 
ages— Declinatory  exception,]  —  A  declina- 
tory exception,  which  concludes  simply  for 
the  dismissal  of  the  action,  where  it  is  shewn 
that  the  Court  is  competent,  must  be  dis- 
missed. 2.  A  landlord  who  demands  the  can- 
cellation of  the  lease  for  non-payment  of  rent, 
may  allege,  besides,  that  he  incurred,  on  ac- 
count of  the  loss  of  future  rents,  damages  to 
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a  certain  amount,  and  is  not  obliged  to  limit 
hi«  demand  to  three  months'  rent  to  fall  due. 
B^longer  v.  Dubois^  5  Que.  P.  R.  B42, 

Forfeiture   —   Waiver — Estoppel — Cove- 
nant —  Sub-lease — Company  —  Assignment 
for  creditors.] — A  lease  to  a  joint  stock  com- 
pany provided  that,  in  case  the  lessee  should 
aasign  for  the  benefit  of  creditors,  six  months' 
rent  should  immediately  become  due,  and  the 
lease  should  be  forfeited  and  void.    The  two 
lessors    were    principal    shareholders    in    the 
company,  and  while  the  lease  was  in  force 
one  of  them,  at  the  meeting  of  the  directors, 
moved,  and  the  other  seconded,  that  a  by-law 
be  passed  authorising  the  company  to  make 
an  assignment,  which  was  afterwards  done, 
the  lessors  executing  the  assignment  as  credi- 
tors   assenting: — Held,    reversing    the    judg- 
ment of  the  Court  of  Appeal,  1  O.   ll  R. 
172,  21  G.  L.  T.  Ill,  that  the  lessors  and 
the  company  were  distinct  legal  persons,  and 
the  individual  interests  of  the  former  were 
not  affected  by  the  above  action.     Salamon 
V.  Salomon,  [18971  A.  C.  22,  followed.  The 
assignee  of  the  company  held  possession  of 
the   leased   premises   for   three   months,    and 
the  lessee  accepted   rent  from  him  for  that 
time,  and  from  sub-lessees  for  the  month  fol- 
lowing.— Held,  reversing  the  judgment,  that, 
under  the  facts  of  the  case,  the  lessors  could 
not  be  said  to   have  waived   their  right  to 
claim  a  forfeiture  of  the  lease.     Mortgagees 
of  the  premises  having  notified  the  sub-ten- 
ants to  pay  rent  to  them,  the  assignee  paid 
them  a  sum  in  satisfaction  of  their  claim, 
with  the  assent  of  the  lessors,  against  whose 
demand    it    was    charged. — Held,    that    this, 
also,  was  no  waiver  of  the  lessors'  right  to 
claim  a  forfeiture. — Quare:  Was  a  covenant 
by  the  company  to  supply  steam  and  power 
to  its  sub-tenants  anything  more  than  a  per- 
sonal covenant  by  the  company,  or  would  it, 
on  surrender  of  the  original  lease,  have  bound 
the  lessor  9nd  a  purchaser  from  him  of  the 
fee?     Little  John  v.  Soper,  22  C   H  T.   45, 
31  S,  C.  R.  572. 

Fomal  denlml  —  Absence  of  —  Recogni- 
tion,] —  A  lease  under  seal  which  is  not 
denied  in  the  manner  provided  by  Art.  208, 
G.  P.,  must  be  considered  as  recognized  by  the 
person  against  whom  it  is  set  up.  Thurston 
V.  Hughes,  16  Que.  S.  G.  472. 

H«tel — Proviso  for  reasonable  rebate  of 
rent  in  case  of  a  prohibitive  law  being  en- 
acted— Prohibitive  law  passed  —  Reference 
to  ascertain  amount  of  rebate  —  Replevin — 
Emoessive  distress] — Plaintiff  was  a  tenant 
of  defendant's  hotel,  the  OriUia  House,  un- 
der a  lease  with  a  proviso  that  in  event  of 
any  law  being  enacted  to  prohibit  the  sale 
of  intoxicating  liquors  upon  the  premises, 
a  reasonable  rebate  in  the  amount  of  rent 
during  such  prohibition  should  be  allowed. 
Plaintiff  was  prohibited  from  selling,  de- 
manded the  rebate,  refused  to  pay  rent  until 
it  was  fixed,  and  while  rebate  was  unascer- 
tained, defendant  distrained  for  rent.  Plain- 
tiff brought  action,  claiming  that  right  of 
distress  was  suspended  or  non-existent  until 
rebate  ascertain^,  the  amount  for  rent  be- 
ing no  longer  a  fixed  and  ascertained  sum. 
This  action  is  in  replevin  and  for  damages 
for  excessive  distress : — Held,  that  the  ac- 
tion should  be  dismissed,  in  so  far  as  it  is 
founded  in  replevin.    On  the  claim  for  dam- 


ages for  excessive  distress,  $100  damages 
allowed  plaintiff.  On  the  counterclaim,  judg- 
ment for  defendants  for  (a)  the  rent  doe 
under  the  lease  claimed  tov  the  period  dis- 
trained for  and  up  to  and  inclusive  of  the 
1st  October,  1900,  subject  to  a  rebate  on  the 
same  being  ascertained  under  the  judgment 
of  RiddelL  J.,  13  O.  W.  R.  907,  in  a  fonner 
action;  (b)  the  additional  rent  at  $10  per 
month  agreed  to  be  paid  for  the  hotel  in 
consideration  of  putting  in  a  heating  plant 
and  apparatus;  (3)  and  for  the  rent  due 
at  and  for  the  same  period  for  the  six  rooms 
used  in  connection  with  the  hoteL  D^end- 
ant's  claim  for  double  value  for  holding  over 
these  six  rooms  dismissed.  Plaintiff  to  have 
his  costs  of  the  action  in  so  far  as  it  is  an 
action  for  excessive  distress.  No  other  costi 
to  or  m  favour  of  either  party  as  respects 
claim  or  counterclaim.  Reference  to  Uie 
Master  at  Barrie  to  ascertain  amount  due 
for  rent  and  allowance  for  rebate.  The  lat- 
ter, with  the  $100  damages,  to  be  set  off 
against  the  former,  defendant  to  haTe  judg- 
ment for  excess.  Money  paid  into  Court  to 
be  applied  towards  or  in  payment  of  what 
may  be  found  due.  Hessey  v.  Quinn  (1910), 
15  O.  W.  R.  505,  20  O.  L.  R.  442,  1  O.  W. 
N.  515. 

Divisional  Gourt  varied  above  judgment 
by  reducing  the  damages  allowed  to  $5w— 
(1910).  16  O.  W.  R.  628,  21  O.  L.  B.  519, 
1  O.  W.  N.  1089. 

Hotels  —  Distress  —  Sale  of  furniture— 
Lessor*9  right  to  bid  at  auction.] — fTeM,  (1) 
that  there  had  been  an  excessive  distress 
so  far  as  one  month's  rent  was  concerned, 
and  one  dollar  damages  allowed;  (2)  tl»t 
a  landlord  may  buy  at  an  auction  sale  of 
goods  sold  under  his  distress  warrant.  Spain 
V.  McKay,  7  E.  K  E.  503.  Reversed  7  B. 
L.   R.  529. 

Hotel  premises  —  Requirements  of  bff- 
^w  —  Illegal  lease,] — Premises  leased  for 
use  as  an  hotel  did  not  fulfil  the  require- 
ments of  a  by-law  in  regard  to  the  number 
of  bedrooms,  and  of  this  both  the  lessor  and 
lessee  were  aware  at  the  time  the  lease  was 
entered  into.  The  lessee  was  prevented  by  the 
municipal  authorities  from  using  the  prem- 
ises as  an  hotel : — Held,  in  an  action  by  the 
lessor  on  covenants  for  rent  and  repair,  that 
the  lease  was  void  ab  initio,  and  the  maxim. 
In  pari  delicto  potior  est  conditio  defendentis, 
applied.  E}ven  if  the  lease  were  not  void 
ab  initio,  it  became  void  by  the  action  of  the 
authorities  in  stopping  the  further  uee  of  the 
premises  as  an  hotel.  Hickey  v.  SduUo,  24 
C.  L.  T.  106.  10  B.  G.  R.  187. 

Honse  Aot  eompleted  —  Requirements  J 

as  to  heating.] — Where  in  a  lease  of  a  house  , 
in  the  course  of  construction,  it  is  provided 
that  the  lessee  shall  take  the  house  in  the 
condition  in  which  it  shall  be  at  the  time 
of  delivery  over,  provided  that  the  work  is 
finished,  and  the  arrangement  of  the  house 
shews  (the  owner  having  placed  in  it  pipes 
for  a  system  of  hot  water  heating)  that  the 
house  is  to  be  heated  by  hot  water,  the  ten- 
ant, especially  if  the  house,  by  reason  of  Its 
construction,  cannot  easily  be  heated  with 
stoves,  may  require  that  the  owner  shall 
place  radiators  in  every  room  where  the 
visible  indications  make  it  apparent  that  the 
intention  was  to  so  place  them,  and  a  fur- 
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naee  of  a  capacity  sofficient  to  heat  the  water 
for  cndi  STstem.  Basinet  v.  CoUerette,  21 
One.  S.  C.  508. 

Imm&wtd  purposes  of  lease  —  Void 
kue  —  Action  —  SaiHe-gaiforie.]  —  The 
Icaae  of  a  house  for  purposes  of  prostitution, 
kavhig  an  illicit  origin,  and  being  contrary 
to  good  morals  and  public  policy,  is  void, 
aid  can  gire  no  cause  of  action  to  any  of 
tke  parties  to  it. — The  fact  that  the  tenant 
is  about  to  leave  the  demised  premises  and 
to  ranoTe  his  goods  and  chattels  therefrom, 
does  not  give  rise  in  favour  of  the  lessor 
to  a  remedy  by.  way  of  $ai9ie-gafferie, 
apedaSy  when  the  lessee  is  leaving  because 
W  IB  forced  by  law  to  do  so.  Lachanoe  y. 
fioy,  29  Que.  S.  a  47& 

T»ylled  eoreaiaat  to  erop  mad  e«lti- 
yato    Rent  in  kind — Damages  for  deteriora- 
tion.]—In  April,   1896,   the  plaintiff  leased 
hj  deed  to  the  defendant's  husband  a  half 
■eetian  of  land  for  five  years  at  a  rental  of 
oae-third  of  the  crop  grown  on  the  premises 
jearij.    The  lease  was  on  a  printed  form  of 
a  barm  lease,  and  contained  covenants  by  the 
ittiee  that  he  would  during  the  term  culti- 
vate sncfa  part  of  the  land  as  was  then  or 
•iMnild  thereafter  be  brought  under  cultiva- 
lioB,  in   a   good,    husbandlike,    and    proper 
Btanner,  and  would  plough  the  land  in  each 
year  four  inciies  deep  and   crop   the   same 
daring  the  term  in  a  proper  farmerlike  man- 
ner.   Afterwards  a  new  lease  of  the  same 
had  was  made  by  deed,  ante-dated  so  as  to 
bear  the  same  date  as  the  first  one.  substi- 
tafing  the  defendant  as  lessee  instead  of  her 
huband.     It  was  intended    that    the    new 
lease  should  be  a  duplicate  of  the  other  in  all 
Ripecta  except  as  to  the.  name  of  the  lessee. 
%  new  lease,  l»y  mistake  of  the  solicitor 
vhe  prepared  it.  was  written     on  a  printed 
fivB  of  ''statutory    lease,"   not   containing 
t^  qiedal  cUuses  applicable  to  farm  land. 
It  piovided  for  the  same  rental  as  the  other 
iesKs,  payable  in  the  same  way  and  at  the 
naie  times,   and  contained  the  same   cove- 
Mat  to  plough  four  inches  deep  in  each  year 
*Titlen  into  it,  but  no  express  covenants  to 
niitXTate  or  crop.     By  the  end  of  1901  the 
cnltiTated  portion  of  &e  farm  was  117  acres, 
kmt  in  1902  the  defendant  only  ploughed  and 
QiWvated  four   acres   out   of  the   117.   and 
^•oda  grew  up  all  over  tiie  rest.    OTie  plain- 
tif 8  daim  was  for  damages  for  breach  of 
<>>v«Bants  to  cultivate,  crop,  and  plough  in 
1902.  which  he  contended  should  be  implied 
IB  the  lease  to    defendant    in    the  circum- 
•taacps:  —   Held,    following    Mclntyre    v. 
BHfker,  14  C.  B.  N.  S.  654,  The  Moorcock, 
14  P.  D.  6&  and  Homlyn  v.  Wood,  [1891]  2 
<)•  B.  4Sft,  uat  such  covenants  should,  in  the 
^^omstMMxeen,  be  implied  in  the  lease  to  the 
drfendant.  and  that  she  was  liable  for  the 
fstimated  value  of  one-third  of  the  crop  that 
*oald  probably   have  been  produced  on  the 
117  acres  if  it  bad  been  cropped  in  that  year, 
*ad  Cor  detoioration  in  value  of  the  land 
oe  aocoont  of  defendant  having  aUowed  it 
to  grow  np  with  weeds.  Duneford  v.  Webster, 
23  C.  I*  T.  29a  14  Man.  L.  R.  629. 

l»pWei     aMlcmtlon     of    tewuat     to 

■se  prensises  in  tenant-like  manner  —  In- 
^vy  to  beating  plant  in  house  —  Evidence 
— C^adoct  of  tenant.  Warren  v.  Winter^ 
ksni  (B.a),  6  W.  L.  R.  498. 


baproTident  oontrsMt  —  Misrepresen" 
tation  —  Fraud  —  Fiduciary  relation9hip,'\ 
— R.  .^as  the  owner  of  certain  premises 
situated  in  Saint  John,  which  she  leased  to 
E.  and  M.,  by  a  written  indenture  of  lease 
made  February  4th,  1908.  The  defendant 
M.  offered  to  draw  the  lease  for  her,  and 
did  80,  and  it  was  executed  by  all  the  par- 
ties at  the  same  time  in  the  presence  of  the 
father  of  the  defendant  E.  The  lease  was 
read  over  to  R,  by  M.  on  two  separate  occa- 
sions, and  was  given  to  R.  to  read  for  her- 
self. R.  is  a  middle-aged  woman  of  property. 
She  has  been  accustomed  to  transact  all 
her  own  business,  and  manage  her  own 
property  without  assistance  from  anyone, 
and  it  was  not  contended  that  she  was  not 
fully  capable  of  making  an  agreement  of 
this  nature : — Held,  that  the  lease  would  not 
be  set  aside  as  there  was  no  fraud  or  mis- 
representation;  that  the  defendant  M.  did 
not  stand  in  anv  fiduciary  relationship  to  R. 
by  reason  of  fiis  having  drawn  the  lease, 
and  the  rule  as  to  independent  advice  in  such 
cases  was  not  applicable  here.  Tlie  lease 
contained  the  following  provisions  for  re- 
newal i-^-More  and  containing  and  subject 
to  precisely  the  same  covenants,  provisions 
and  agreements  as  are  herein  contained." 
The  defendants  consenting,  the  words  "or 
more"  in  the  renewal  clause  were  expunged. 
Robinson  v.  Estabrooks  d  MoAlary  (1909). 
4  N.  B.  Eq.  108,  7  E.  li.  R.  131. 

Laadlord  nndertaVlng  to  eareet  new 
warelioiise.] — Agreement  for  a  lease  for  five 
years,  from  the  1st  of  April,  1840,  thp  land- 
lord undertaking  to  erect  by  that  time  a  new 
warehouse,  on  part  of  the  ground  to  be  de- 
mised, and  to  put  the  old  warehouse  in  re- 
pair, the  amount  of  rent  to  be  determined 
with  reference  to  the  amount  of  the  land- 
lord's expenditure  on  the  buildings.  The 
new  building  was  not  erected,  nor  the  old 
warehouse  repaired,  on  the  1st  of  April,  but 
no  objection  made  by  the  Intended  lessees, 
who  then  occupied  part  of  the  premiaes  un- 
der a  former  agreement,  and  shortly  after- 
wards the  whole  premises  were  destroyed 
by  fire.  In  such  circumstances: — Held,  upon 
a  bill  filed  by  the  landlord,  for  specific  per- 
formance of  the  agreement,  and  for  the  de- 
fendants to  rebuild  the  premises,  and  to  ac- 
cept a  lease;  that  it  was  a  condition  prece- 
dent that  the  premises  should  be  put  in  re- 
pair before  the  lease  was  granted,  and  that, 
as  the  landlord  had  not  performed  his  en- 
gagement within  the  time  limited,  the  con- 
tract could  not  be  enforced  in  equity,  and 
the  bill  dismissed.  Counter  v.  MacPherson 
(1845),  C.  R.  1  A.  C.  230. 


-Clause  forbidding  sub-letting  with- 
out leave  —  Refusal  of  leave  —  Inquiry  in- 
to grounds  —  Evidence  —  Commencement 
of  proof  in  tcriting  —  Admission  —  Accept- 
ance of  sub-tenant.] — ^The  admissions  of  a 
party  interrogated  as  a  witness  constitute  a 
commencement  of  proof  in  writing  only  so 
far  as  they  render  probable  the  fact  to  be 
proved.  The  indorsement  by  a  lessor  of  a 
cheque  for  rent,  presented  by  a  third  party 
as  sub-lessee,  followed  almost  immediately 
by  obliteration  after  consultation  with  an 
advocate,  does  not  furnish  a  commencement 
of  proof  in  writing  of  the  acceptance  of  this 
third  party  as  sub-lessee. — 2.  The  forbidding 
of  under-letting  without  the  written  consent 
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of  the  lessor  is  de  riguer,  and  the  Courts  can 
neither  inquire  into  the  motives  of  a  refusal 
nor  otherwise  control  the  stipulations. 
Brown  v.  OrHn  d  QeMtrofsky,  35  Que.  S. 
C.  132. 

Iiease    hj    mmaloipal    e«rporatioB. — 

Empiratian  of  form  —  BuildingM  and  per- 
manent improvements  —  Payment  for  — 
Work  done  under  prior  leases  and  hy  sub- 
tenant —  "  Perma/nent  improvements "  — 
Evidence  to  emplain  —  **  Worth "  —  Costs 
— Arbitration,] — Where,  by  the  terms  of  a 
lease,  the  lessors,  in  case  of  their  refusal  to 
renew  at  the  expiration  of  the  term,  were 
to  pay  to  the  lessee  ^  such  reasonable  sum  " 
as  "  the  buildings  and  permanent  improve- 
ments "  on  the  demised  premises  might  then 
be  worth,  evidence  was  held,  in  an  arbitra- 
tion to  fix  their  value,  to  be  admissible  to 
explain  the  meaning  of  the  words  **  perma- 
nent improvements,"  namely,  improvements 
made  and  in  a  sense  owned  by  the  lessee: — 
Heldf  also,  that  the  meaning  of  the  word 
*'  worth "  was  the  value  of  such  buildings 
and  permanent  improvements  to  the  lessee 
in  case  the  lease  was  renewed ;  and  the  prin- 
ciple to  be  adopted  was  the  fair  and  reason- 
able market  value  thereof,  as  would  result 
if  it  were  the  case  of  the  bringing  together 
of  a  willing  buyer  and  prudent  seller. — Cer^ 
tain  of  the  alleged  improvements  claimed 
for  consisted  of  filling  in  portions  of  a  water 
lot,  which  was  done  by  or  for  lessees  under 
prior  leases  in  performance  of  agreements 
entered  into  therefor. — Held,  that  the  claim- 
ant was  not  entitled  to  be  paid  for  such 
filling  in.  for  when  done  it  at  once  became 
part  of  the  freehold,  and  was  not  in  any 
sense  a  permanent  improvement  under  the 
claimant's  lease.  —  Other  alleged  improve- 
ments, also  consisting  of  filling  in,  were  done 
by  a  sub-tenant,  under  a  sub-lease  from  the 
Claimant. — Held,  that  such  improvements  en- 
ured to  the  benefit  of  the  lessee,  and  he  was 
entitled  to  be  paid  for  them. — ^Where  a  sub- 
mission to  arbitration  under  the  Municipal 
Arbitration  Act,  R,  S.  O.  1897  c  227,  is 
silent  as  to  costs,  8.-8.  6  of  s.  2  of  the  Act 
applies,  and  empowers  the  arbitrator  to  deal 
with  them;  and  in  this  matter,  he  having 
awarded  costs  to  the  claimant,  the  Court, 
under  the  circumstances,  refused  to  inter- 
fere. Dalton  V.  Toronto,  12  O.  L.  R.  582, 
8  O.  W.  R.  154. 

Iiease  by  tenant  for  life — Covenant — 
Bimblements.  Gardner  v.  Ferry,  1  O.  W.  R. 
157,  2  O.  W.  R.  681. 

Lease  by  nsnf  raoter — Extinction  of  USU" 
fruct  —  Notice  by  reversioner  o4  intention 
to  take  possession  —  Bights  of  lessee  — 
Trespass  —  Damages,] — ^The  extinction  of 
the  right  of  usufruct  of  an  immovable  leased 
by  the  usufructer,  and  notice  given  by  the 
reversioner  of  his  intention  to  take  posses- 
sion, do  not  suffice  as  a  cause,  in  favour  of 
the  lessee,  for  resort  to  the  remedy  in  dam- 
ages given  by  Art.  1018,  C.  C.  To  come 
within  that  article,  he  must  have  been  actu- 
ally disturbed  in  his  possession,  if  not 
materially,  at  least  by  the  institution  by  the 
reversioner  of  an  action  for  eviction.  A 
fortiori,  there  will  not  arise  from  agreements 
made  with  the  reversioner  for  continuation 
of  the  lease,  a  recourse  in  damages  against 
the  lessor.  Baillargeon  v.  RobiUard,  17 
Que.  K.  B.  334. 


Iieaee  exeented  as  seenHty  for 

indebtedness  and  future  adwMom — 8hmre  of 
crop  reserved  as  rent — 8eieure  under  esseesh 
Hon — Claim  of  landlord— Interpleader,}  — 
S.  was  indebted  to  a  bank,  and,  to  secure  the 
indebtedness,  made  a  mortgage  upon  certain 
lands  to  the  plaintiff,  representing  the  bank; 
the  mortgage  was  dated  the  Uth  Jannazy* 
1909;  and  the  moneys  secured  thereby  were 
made  payable  on  the  15th  February,  1909. 
The  mortgage  was  subject  to  a  prior  mortgage 
to  a  loan  company.  On  the  15th  Mardh, 
1909,  the  bank  demanded  further  aecurityi 
and  a  lease  of  the  mortgaged  lands  was  made 
to  9.  by  the  plaintiff  and  executed  by  S.  on 
that  date,  for  9  months,  the  reddendum  being 
one-third  of  the  crop  which  should  be  grown 
upon  the  demised  premises.  On  the  Ist 
March,  1910,  S.  was  in  arrears  in  respect 
to  the  first  mortgage,  and  the  bank  advanced 
him  $700  more  to  pay  the  arrears,  S.  then 
executing  a  lease  to  the  plaintiff  for  two 
years,  reserving  a  rental  of  two-thirds  nA 
the  crop.  On  the  30th  August,  1910,  tbe 
sheriff  seized  the  grain  upon  the  land  under 
the  defendant's  execution  against  the  goods 
of  S.  The  plaintiff  claimed  two-thirds  of 
the  grain  seized : — Held,  upon  an  interpleader 
issue  directed  to  determine  whether  the  plain- 
tiff was  entitled  under  his  lease  to  a  two- 
thirds  share  of  the  crop,  that  the  crop  re- 
served as  rental  was  not  in  reality  a  rental, 
but  a  security  for  a  past  indebtedneas,  as 
well  as  for  future  advances;  and,  therefore, 
the  issue  should  be  determined  In  favour  of 
the  defendant  Stikeman  v.  FumuserUm 
(1911),  16  W.  L.  R.  502,        Man.  L.  R. 


Iieaae  fer  a  year — Overholding.] — In  a 
case  of  a  lease  for  a  year  where  the  tenancy 
continues  after  the  expiry  of  the  year  without 
any  agreement,  the  rent  being  paid  monthly, 
the  tenancy  may  be  terminated  by  a  month's 
notice  to  quit. — 2.  Although  the  notice  should 
be  in  writing,  where  the  lease  is  in  writing, 
a  verbal  notice  is  sufficient  when  the  opposite 
party  admits  its  receipt  either  in  writing  or 
under  oath.  Marson  v.  Hughes^  17  Que.  S. 
C.  1. 


Iieaae  for  one  year — Notice  to  quit  be- 
fore expiry  of  year — Sub-tenant  giving  up 
possession  —  Disturbance  of  possession  — 
Delivery  of  distress  warrant  to  bailiff  — 
Constructive  eviction  —  Evidence  —  Dam- 
ages —  Costs.  Ball  v.  Carlin,  11  O.  W.  R. 
814. 

Lease  of  farm  for  pasture — Hay  raised 
by  tenant  —  Injunction  against  selling  — 
Declaration  of  landlord's  property  in  hay — 
Damages  —  Injunction  —  Account — ^Breach 
of  contract  —  Covenant  —  Title  to  severed 
hay  —  Manure.  Bradley  V.  McClure,  12 
O.  W.  R.  215,  695. 


I«eaae  of  part  of 

of  landlord  —  Enjoyfi^ent  of  premises  — 
Leakage  of  water  from  floor  above,} — The 
lessor  of  the  basement  of  a  building  is  liable, 
having  regard  to  his  obligation  to  afford  the 
tenant  proper  enjoyment  of  the  demised 
premises,  for  damages  caused  to  the  tenant 
by  a  leakage  of  water  due  to  the  bad  condi- 
tion of  the  pipes  in  the  floor  above,  which 
he  himself  occupies.  Beaudoin  v.  Dominion 
Clothing  Co,,  34  Que.  S.  0.  157. 
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IfW^C  lease  —  Reservation  of  rents  — 
BojaJties  —  Implied  condition — Commence- 
nmt  of  operations  —  Costs.  Lafave  v.  Lake 
Superior  Power  Oo^  2  O.  W.  R.  715. 


Mertcmce  of  lease — Discharge.} — J.  de- 
okised  lands  for  a   term   of  years,    with   a 
pvmision  against  assignment   by   the  lessor 
witboat   his   consent.     The    lessor   assigned 
the  lease  by  way  of  mortgage,  and  the  con- 
sent of  J.  was  indorsed  thereon.    The  mort- 
mee,   in   an   action    by   J.,    was    adjudged 
fishle  as  assignee  for  payment  of  rent  and 
tues,  and,  the  lessor  having  died  insolvent, 
vss  abont  to  register  a  statutory  discharge 
of  the  mortgage,  when  J.  brought  an  action 
cbimiag  a  declaration  that  it  could  not  be 
diaeharged  without  his   consent  and  an  in- 
JODction  to  restrain  the  mortgagee  from  do- 
^  to  z— Held,  affirming  the  Judgment  of  the 
Own  of  Appeal,  26  A.   R.  116,  ante  132, 
tost  ander  the   Judicature  Act   the  Courts 
are  bound  to  treat  a  mortgage,  as  Courts  of 
equity   have   always   done,    as    a    mere    ac- 
ce»ory  to  the  debt;  that,  the  lessor  having 
eonsented   to    the    specific   assignment,    such 
consent  included  all   such   incidents   as   the 
law  attaches   to    the   covenants   and   agree- 
BM&ts  between  the  parties  set  forth  in   the 
^Md.  as  well   as  the  covenants  and   agree- 
fseats  themselves;  one  of  such  incidents  be- 
ing that,  on   repaym^it    of    tihe    debt,   the 
Mortgagee  would  be  obliged  to  re-assign  the 
mortgaged  lands:   that  the  lessor  could  not 
prescribe  the  dealings  between  the  parties  as 
ts  the  mortgage  debt,  and  the  mortgagee  was 
free  to  release  it  if  he  diose;  and  that  he 
did  not  require  a  further  license  from  the 
lessor    to    do    so.      Jamieson  y.  London  d 
CmModian  L.  d  A,  Co.,  19  C.  L.  T.  373.  30 
8.  a  R.  14. 

OptUm  —  Mortgage  —  Redemption,}  — 
Under  a  covenant  in  a  lease  that  the  lessors 
would,  at  the  expiration  of  the  term  there- 
in granted,  grant  another  lease,  ''provided 
the  said  leasee  .  .  .  should  desire  to  take  a 
fsrtber  lease  of  said  premises,"  no  notice 
or  demand  bv  the  lessee  Is  necessary.  The 
existence  in  fact  of  a  desire  for  the  further 
lease  Is  all  that  js  essential,  and  that  desire 
Biay  be  indicated  by  conduct  and  circum- 
stances. A  lease  of  land,  subject  to  two 
Bwrtgages.  contained  a  covenant  by  the  les- 
•or  and  the  second  mortgagee  with  the  les- 
>ee,  that  the  lessee  might  if  he  desired  to  do 
•o  redeem  the  first  mortgage,  and  that  in 
wat  case  tiie  sum  paid  for  redemption  should 
he  a  first  charge  on  the  land: — Held,  that 
Jhe  second  mortga^^ee's  right  to  redeem  the 
jim  mortgage,  after  its  acquisition  by  the 
*£■•»,  was  not  taken  away.  Breioer  v. 
Cos^,  20  a  L.  T.  5d,  27  A.  R.  10. 


Oytlaa  far  laaae  AUenee  of  ooneidorth 
*••— Acccptaace  too  late,] — ^An  action  for 
duttgcs  for  alleged  breach  of  agreement  by 
daeadaBta  to  lease  to  plaintiff  certain  pre- 
■ises  in  Ottawa  for  2  years  at  |50  per 
Mtti^  dear  of  all  taxes  except  business  tax. 
The  afTCcment  was  not  under  seal. — ^Divi- 
mtl  Coort  field  that  the  agreement  was 
ythoat  consideration,  and  the  notice  of  ac- 
yptiaee  of  the  option  was  not  given  until 
It  was  too  late. — ^Action  dismissed  with  costs. 
^^^•999  r.  8kmw,  16  O.  W.  R.  278,  21  O.  !«. 
B*  474^  1  O.  W.  N.  991,  foUowed.  Maltesoe 
V  SS^  (1»11).  19  O.  W.  R.  6,  2  O.  W. 


Option  to  pnroliase — Revocation  of  by 
death  —  Specific  performance  —  Oonsidera^ 
tion^  —  Tender  —  Evidence  —  Declaration9 
against  interest.} — ^A  provision  in  a  lease, 
whereby  the  lessor  grants  to  the  lessee  an 
option  to  purchase  the  leased  property  with- 
in a  limited  time,  is  not  a  nudum  pactum. 
Such  an  option  is,  within  the  time  limited, 
binding  on  a  deceased  lessor's  personal  repre- 
sentatives, though  not  so  expressed.  State- 
ments, whether  written  or  orally  made,  by 
the  lessor  as  to  the  terms  of  the  lease  are 
not,  after  the  death  of  the  lessor,  admissible 
as  evidence  in  favour  of  his  successor  in 
title  as  being  declarations  against  the  de- 
ceased's interest.  Per  MoGuire  C.J. — Such 
statements  merely  amount  to  statements  of 
an  agreement  which  must  be  supposed  to  be 
made  on  fair  terms,  and,  consequently,  as 
much  in  favour  of  the  maker's  interest  as 
against  it.  Where  a  tender  is  made  in  cur- 
rent bank  bills,  and  objection  is  made  only 
to  the  amount  tendered,  the  objection  can- 
not subsequently  be  taken  that  the  tender 
was  not  made  in  *' legal  tender."  Tbe  ques- 
tions of  the  necessity  for  a  formal  tender, 
a  contract  under  seal  importing  a  considera- 
tion, the  inadequacy  of  tiie  consideration  in 
an  action  for  specific  performance,  discussed. 
Yuill  V.  White,  22  C.  L.  T.  312,  5  Terr.  L. 
R.  275. 

Option  to  pnreliase  —  Terms  —  Coa- 
struction.} — S.  leased  land  from  F.  for  a 
term  of  three  years  at  a  rent  of  $150,  pay- 
able in  advance,  with  a  right  to  extend  the 
term  for  a  further  period  of  six  years — ^that 
is,  two  terms  of  three  years  each — on  pay- 
ing a  further  sum  of  $150.  in  advance,  at  the 
beginning  of  each  term  of  three  years.  The 
lease  also  contained  a  purchase  clause,  where- 
by F.  agreed  to  convey  to  S.  the  leased 
premises  at  any  time  within  the  nine  years 
for  the  sum  of  $600,  and  further  agreed 
that  any  payment  which  might  have  been 
made  on  account  of  the  lease  rent  in  advance 
at  the  time  at  which  such  conveyance  might 
occur  should  be  allowed  as  part  payment : — 
Held,  that  in  case  of  a  purchase  all  the  ad- 
vance rent  should  go  on  account  of  the  pur- 
chase money.  Judgment  in  1  N.  B.  Eq. 
Reps.  365,  451,  affirmed.  Freeman  v.  Stew- 
art, 86  N.  B.  R.  466. 

Oral  agreement — Tenant  in  possession — 
Disturbance  of  possession  —  Trespass — Lease 
to  stranger  —  Notice  —  R^stry  laws  — 
Damages — Injunction.  Hare  v.  Krick,  9  O. 
W.  R.  968. 

Oral  agreement  for  lease  —  Tenant  in 
possession  —  Disturbance  of  possession  — 
Trespass  —  Lease  to  stranger  —  Notice  — 
Registry  laws  —  Damages — Injunction.  J?are 
V.  Krick,  8  O.  W.  R.  620. 

Oral  deniise  to  take  elfeet  at  fntnre 
date  —  Statute  of  Frauds  —  Rent  —  Pos- 
session not  taken,} — ^A  parol  agreement  for 
the  lease  of  a  house  for  the  period  of  one 
year,  to  commence  at  a  future  day,  is  void 
as  made  in  cohtravention  of  the  Statute  of 
Frauds,  R.  S.  N.  S.  1900,  c.  141,  and  can- 
not be  enforced.  But  an  immediate  letting 
for  the  same  period  is  within  the  exception 
to  s.  3  of  the  statute,  and  is  good,  notwith- 
standing that  it  is  not  to  go  into  effect  until 
a  future  day. — In  an  action  for  rent  alleged 
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to  be  dae  under  a  contract  of  hiring,  the 
defendant  having  refused  to  take  possession, 
the  Judge  of  a  Coun^  Court  was  of  the 
opinion  that  the  plaintiff  was  entitled  to  re- 
cover only  for  one  month's  rent,  and.  the 
plaintiff  not  appealing,  the  Court  (Towns- 
hend,  J,,  dubitanie),  although  of  the  opinion 
that  the  plaintiff  was  entitled  to  recover  gen- 
erally, dismissed  the  defendant's  appeal,  and 
ordered  Judgment  for  the  plaintiff  for  the 
amount  awarded  in  the  Court  below.  Smith 
T.  ThomM,  2  B.  L.  R.  Sdi,  41  N.  S.  R.  216. 

Oral  iMMe  —  AdmisHon^-Commencement 
of  proof  in  toriUng  —  Special  oondiHons.] — 
The  admissions,  by  a  party,  of  a  verbal 
lease  of  premises  and  of  occupation  thereof, 
are  not  a  commencement  of  proof  in  writing 
of  special  conditions  attached  to  it.  Hence, 
they  will  not  avail  to  allow  proof  by  testi- 
mony that  the  tenant,  by  the  terms  of  the 
lease,  was  to  permit  alterations,  etc.,  with- 
out compensation.  Men*M  Wear  Ltd.  v. 
Arnold,  34  Que.  S.  C.  224. 

Payment  of  rent  —  Tenant  disputing 
landlord's  title  —  £)stoppel  —  Covenant  — 
Possession  —  Termination  of  landlord's 
title  after  demise  —  Liability  to  pay  rent — 
Elviction  by  title  paramount  —  Use  and 
occupation  —  fJrown  —  Correspondence 
with  department  —  Cancellation  of  lease — 
Waiver  —  Continuance  of  Interest.  Olary 
V.  Lake  Superior  Corp.,  11  Q.  W.  R.  381, 
12  O.  W.  R.  6. 

Paraoiial  aotion  —  Territorial  furi$dic- 
tion  —  Superior  Court.]  —  An  action  for 
cancellation  of  a  lease  for  a  long  term  or 
a  sale,  on  account  of  default  in  payment  of 
the  price  by  the  purchaser,  or  for  non-per- 
formance of  the  obligations  arising  from  the 
lease  or  sale,  is  a  personal  action,  and  should 
be  brought  in  the  Court  of  the  district  in 
which  the  contract  was  made,  although  the 
domicil  of  the  defendant  and  the  demised 
premises  are  in  another  district.  Marsolaia 
V.  Qrenier,  3  Que.  P.  R.  30. 

PoMasaioB — Pereonal  action — Territorial 
jurtBdiction.] — ^Where  the  lessor,  in  a  lease 
for  a  long  term,  demands  against  the  holder 
of  the  lease  that  it  shall  be  cancelled  because 
of  failure  by  the  holder  to  perform  his 
covenants,  and  that  the  possession  of  the 
demised  premises  shall  be  given  up  to  him, 
the  action  is  a  personal  one  which  is  within 
the  jurisdiction  of  the  Court  of  the  place 
where  the  lease  has  been  executed.  Mar%o- 
UUs  V.  Qrenier,  17  Que.  S.  C.  296. 

PosseMion — Subsequent  agreement  under 
seal— Operation  of  lease — Surrender  of  pre- 
vious tenancy  —  Overholding  tenant  —  De- 
tention of  premises.] — ^An  informal  document 
entered  into  between  the  parties  hereto  held 
to  be  an  agreement  for  a  lease  which  became 
merged  in  a  lease  under  seal.  When  the 
latter  herein  expired  plaintiff  gave  up  pos- 
session. Plaintiff  held  entitled  to  damages 
for  conversion  of  some  wheat,  etc.,  and  de- 
fendant's counterclaim  for  possession  and 
damages  for  overholding  dismissed.  Boyd  v. 
yaismith  (1909),  12  W.  L.  R.  233. 

Possescioii  takem  in  aicpeotatioB  of 
leaae  —  Encroachment  on  adjacent  land  of 
lessor   hy  tenant — Covenant  for  renewal  — 


Use  and  occupation — Action  for.] — ^The  de- 
fendant, in  1882^  .went  into  possession  of  cer- 
tain lands  situate  on  Toronto  Island,  under 
the  expectation  of  obtaining  a  lease  thereof 
for  twenty-one  years,  which  was  shortly 
afterwards  granted  to  liim  by  the  plaintifE, 
owners  of  the  freehold,  the  lease  containing  a 
covenant  for  renewal.  The  lands  leased  were 
three  lots,  described  in  the  lease  by  their 
numbers  on  a  plan.  The  defendant,  in  the 
belief  that  a  piece  of  land,  not  so  included, 
formed  part  of  the  lands  leased,  took  posses- 
sion of  it  with  the  land  actually  leased,  and 
occupied  the  whole.  In  1891  the  defendant 
allowed  a  person  to  occupy  the  encroacfaed- 
upon  land  as  tenants,  the  latter  paying  the 
defendant  a  yearly  rental,  it  being  stated  by 
the  defendant  in  a  receipt  therefor  that  soch 
land  formed  part  of  his  leasehold  lands.  The 
defendant's  tenant  continued  to  pay  the 
yearly  rent  until  1905.  when  the  plaintiffs, 
in  making  a  survey  of  the  lands,  discovered 
the  mistake  made  by  the  defendant,  and 
notified  the  tenant  not  to  make  any  further 
payments.  In  an  action  for  nse  and  occu- 
pation of  the  part  encroached  upon: — HM, 
that  the  defendant  could  not  claim  to  have 
acquired  a  title  by  possession  under  tbe  Sta- 
tute of  Limitations,  of  the  land  so  encroached 
upon,  for  his  possession  was  in  his  character 
of  lessee,  and  would  therefore  be  deemed  to 
be  that  of  his  landlords,  the  claim  made  1^ 
plaintiffs  for  the  use  and  occupation  not  con- 
stituting a  repudiation  thereof;  nor  could  he 
claim  to  have  the  encroached-upon  lands  in- 
cluded in  the  new  lease  to  be  given  him  un- 
der the  covenant  for  renewal,  for  under  that 
covenant  he  would  only  be  entitled  to  a  lease 
of  the  lands  actually  comprised  in  the  old 
lease: — Reld,  also,  that  the  plaintiffs  were 
not  entitled  to  claim  for  the  use  and  occupa- 
tion of  such  encroached-upon  land  prior  to 
the  termination  of  the  lease  to  the  defendant, 
but  were  entitled  thereafter  to  be  paid  there- 
for. Judgments  in  11  O.  W.  R.  653  and  12 
O.  W.  R.  426,  affirmed.  Toronto  t.  W^rd, 
18  O.  L.  R.  214.  13  O.  W.  R.  312. 

PrlTlleses  not  speciiled — /n/iinoltoa.l 
— Before  the  construction  of  a  building  bj 
the  defendant,  the  plaintiff  agreed  to  rent  a 
shop  in  the  proposed  building.  The  lease,  in 
the  short  form  made  in  pursuance  of  the 
Leaseholds  Act,  described  the  premises  by 
metes  and  bounds,  without  specifying  any 
privileges.  The  plaintiff,  after  entering,  de- 
manded the  use  of  a  water-closet  and  of  a 
place  for  storing  coal,  and  the  defendant  con- 
ceded the  right: — Held^  that  the  plaintiff 
was  entitled  to  an  injunction  restraining 
the  defendant  from  interfering  with  his  right 
of  access  to  the  closet  and  with  his  right  to 
store  coal  in  rear  of  the  premises.  Rosa  t. 
Henderson,  21  C.  L.  T.  219,  8  B.  C  R.  5. 


Prodnoe  of  farm  —  Agreement  as 
Emecution  against  tenant.]  —  The  plaintiff 
leased  a  dairy  farm  and  thirteen  cows,  by 
lease  in  writing,  in  which  was  contained  the 
following  clause :  "  All  the  hay,  straw,  and 
com  stalks  raised  on  the  .  .  .  farm  to  be 
fed  to  the  said  cows  on  the  said  .  .  . 
farm:" — Held,  that,  while  the  property  in 
hay  produced  on  the  farm  might  be  legally 
in  the  tenant,  yet  his  contract  was  to  so  nse 
it  that  it  should  be  fed  to  the  cattle  and 
consumed  on  the  premises;  he  was  not  to 
have  the  beneficial  use  of  it,  and  could  not 
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bj  hts  oootnct  take  it  off  the  farm,  and  his 
Mgment  or  execution  creditor  had  not  such 
power,  under  cover  of  an  execution ;  and  an 
nUBnctioD  restraining  a  bailiff  and  purchas- 
er at  a  bailiff's  sale  from  removing  it  was 
granted.  Snetsiffner  y.  Leitch,  21  G.  L.  T. 
157.  32  O.  R.  440. 

Pvo«f  «f  teaJAoy — Rent  exceeding  $50 
—Orai  evidence  —  Occupation  —  Remedy 
it  o/  laiiAdr^] — The  lease  of  an  immovable 
for  a  rent  exceeding  $50  cannot  be  proved 
bj  the  oral  testimony  of  witnesses,  but, 
vben  there  has  been  occupation  by  the  al- 
leged leasee,  the  owner  may,  in  accordance 
with  Art  1608»  G.  G.,  exercise  against  him 
tn  the  remedies  which  the  law  gives  to  les- 
ion against  lessees.  Superior  v.  Withellf 
14  Que.  K.  B.  396. 

PMvialoiui  of  —  Damage  hy  fire — Re- 
fmt  —  Abandonment  —  Lien  of  landlord — 
9t9dtM^tra4e—8ale  en  ftJoc] — 1.  Where  a 
lease  contains  stipulations  to  the  effect  that 
tbe  leaaee  shall  deliver  the  premises  at  the 
exinration  of  the  lease  in  as  good  order  as 
they  were  at  the  commencement  of  the  lease, 
reasonable  wear  and  tear  and  accidents  by 
fire  excepted,  and  shall  pay  extra  premiums 
of  insurance  exacted  by  insurance  company 
in  consequence  of  the  work  carried  on  by  the 
lesaee,  the  effect  is  to  do  away  with  the  pre- 
emption, which  would  otherwise  exist  by 
law  in  favour  Qf  the  lessor,  that  the  fire 
which  occurred  in  the  leased  premises  was 
iu  to  the  fault  of  the  lessee,  or  of  persons 
Cor  whom  he  was  responsible,  and  it  is  for 
^  lessor  to  prove  fault  before  he  can  recover 
danoges.  Evant  y.  SkeUon,  16  S.  G.  R.  637, 
fbOowed. — 2.  Damage  by  fire  so  inconsiderable 
IB  extent  that  repairs  may  be  made  in  three 
or  four  days  does  not  justify  the  lessee  in 
abandoning  the  premises.  His  remedy  is  to 
mt  the  lessor  in  default  to  make  the  neces- 
niy  repairs,  and  then,  if  the  repairs  be  not 
sttde.  to  ask  for  the  cancellation  of  the  lease. 
-%.  The  application  of  Art.  1623,  C.  C., 
which  nys  that  in  the  exercise  of  the  privi- 
kged  right  the  lessor  may  seize  the  things 
which  are  subject  to  it,  upon  the  premises,  or 
within  eight  days  after  they  are  taken  away, 
bet  **if  the  things  consist  of  merchandise 
they  can  be  seized  only  while  they  continue 
to  be  the  property  of  the  lessee  *' — is  not  re- 
itikted  to  daily  sales  of  merchandise  in  de- 
tail The  article  applies  to  any  sale  which 
a  nerehant  may  make  in  the  ordinary  course 
of  bosineas ;  and  the  sale  en  hloo  of  a  stock 
which  has  been  damaged  by  a  fire  on  the 
Is  an  ordinary  and  usual-' transac- 
;  and  therefore  the  lessor  is  not  entitled 
to  leiae  in  recaption,  in  the  possession  of  the 
parchaser,  a  damaged  or  partly  damaged  stock 
raght  fiom  the  lessee  in  good  faith,  even 
when  wwAl  merchandise  has  been  sold  en  bloc. 
iadiEment  in  14  Que.  S.  G.  396,  affirmed,  but 
duaagea  increased.  Liggett  y.  Fta«,  18  Que. 
«.  C.  201. 

Fiwviao  for  anblettliis  —  Right  of 
h»dhrd  to  refuse  consent.]  —  Action  for 
canoellatlon  of  a  lease  on  the  ground  that  the 
defendant,  in  violation  of  one  of  its  terms, 
•sblet  the  premises  without  having  obtained 
the  plaintlflTs  written  consent.  The  defend- 
>at  pleaded  that  the  plaintiffs  refused  their 
ooaaeot  without  cause,  being  only  ready  to 
cnat  the  same  utmu  the  condition  that  the 


rent  should  be  increased;  that  the  subtenant 
was  solvent  and  was  willing  to  pay  the  rent 
yearly  in  advance,  or  to  furnish  security. 
Against  these  allegations  the  plaintiffs  in- 
scribed in  law,  claiming  that  they  were  irre- 
levant, and  that  the  plaintiffs  had  an  abso- 
lute right  to  refuse  consent: — Held,  follow- 
ing Mackenzie  y.  Wilson,  10  L.  N.  113,  that 
the  clause  in  the  lease  being  absolute,  the 
plaintiffs  had  the  right  to  refuse  consent,  and 
that,  therefore,  the  grounds  urged  by  the  de- 
fendant did  not  constitute  any  legal  justifi- 
cation for  his  conduct  in  subletting.  Inscrip- 
tion-in-law  maintained  and  paragraphs  of 
plea  complained  of  struck  out  with  costs. 
Racette  v.  Oarriere,  23  O.  L.  T.  117. 

Reformatioii  —  Injury  to  demised  pre- 
mises— ^Waste — Injunction — ^Damages.  Klee$ 
y.  Dominion  Coat  d  Apron  Supply  Co,,  3 
O.  W.  R.  841,  037,  6  O-  W.  R.  200. 

Refitsal  of  leaaoo  to  take  premiaea.] 

— ^An  action  lies  by  a  lessor  agednst  a  lessee 
who  refuses  to  take  possession  of  the  premises 
leased,  to  rescind  tne  lease  and  to  recover 
damages  for  loss  of  rent  during  the  time 
necessary  for  re-letting.  Such  damages  may 
be  awarded  by  anticipation,  subject  to  the 
condition  that  the  lessor  shall  account  to  the 
lessee  for  any  rental  received  during  the 
same  time. — In  an  action  for  rescission  of 
a  lease,  with  a  demand  for  damages,  coats 
are  due  and  should  be  adjudged  according 
to  the  amount  of  the  damages  awarded. 
Theoret  y.  Trudeau  (1910),  38  Que.  S.  0. 
520. 

Begiatered  loaae  —  Sale  of  property  by 
sheriff  under  hypothec — Opposition  by  ten- 
ant— Security,]  —  An  hypothecary  creditor 
has  a  right  to  demand  that  a  tenant  who 
makes  an  opposition  dfin  de  change,  based 
upon  a  registered  lease,  shall  furnish  good 
and  sufficient  security  that  the  property  will 
be  sold  at  a  price  sufficient  to  assure  the 
amount  of  his  claim,  and  this  before  the  pro- 
perty has  been  advertised  subject  to  the 
charge. — Semble,  that  a  tenant,  whose  lease 
has  been  registered,  has  a  right  to  proceed  by 
way  of  opposition  dfin  de  charge.  Desaulniers 
y.  Payette,  5  Que.  P.  R.  344. 


Relief  against  forfeiture  of  lei 

— Insolvency — Mistake   in    telegram.      Smith 
y.  Wade,  1  O.  W.  R.  549. 

Renewal  —  Arbitration  —  Appointment 
of  arbitrators  —  Procedure — Interference  by 
injunction— Jurisdiction,] — A  lease  contained 
an  agreement  for  renewal  upon  the  following 
terms :  the  lessors  were  at  liberty  to  elect 
either  to  take  the  improvements  made  by  the 
lessees  at  a  valuation  or  to  grant  a  new 
lease  for  a  further  term  at  a  rent  to  be  fixed 
by  arbitrators  one  to  be  chosen  by  the  lessors, 
one  by  the  lessees^  and  a  third  by  the  two, 
provided  that  if  either  party  refused  or  ne- 
glected to  appoint  an  arbitrator  within  7 
days  after  being  required  in  writing  by  the 
other  to  do  so,  the  other  might  appoint  a 
sole  arbitrator,  whose  award  should  be  final. 
After  the  original  term  had  expired,  the  les- 
sors served  upon  the  lessee  a  notice  requir- 
ing them  to  appoint  an  arbitrator.  The 
lessees  answered  by  stating  that  they  con- 
tended that  the.  lessors  had  no  longer  any 
right  to  insist  upon  a  renewal  and  protest- 
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mg  against  any  arbitration,  but  at  the  same 
time  naming?  an  arbitrator.  The  lessors  did 
not  accept  this  as  an  appointment  of  an  arbi- 
trator, and  assumed  to  appoint  a  sole  arbi- 
trator as  upon  default  for  7  days  after  no- 
tice : — Heldf  afiSrming  the  judjtment  of  Boyd, 
C,  6  O.  L.  R.  105,  28  C.  L.  T.  13.  that  the 
leasees  had  made  a  valid  appointment  of  an 
arbitrator,  and  the  lessors  had  no  right  to 
appoint  a  sole  arbitrator ;  and  that  the  lessees 
were  entitled  to  resort  to  the  Ck>urt  to  have 
the  lessors  restrained  from  proceeding  before 
a  sole  arbitrator  and  to  have  a  determina- 
tion of  their  contention  that  the  lessors  had 
no  right  to  insist  upon  a  renewal.  North 
London  Bu>,  Co.  v.  Great  Northern  Rto,  Co., 
11  Q.  B.  D.  30.  and  London  and  Black- 
watt  Bu>,  Co,  V.  Cro9$,  31  Ch.  D.  364,  dis- 
tinguished. Direct  United  Statet  Cable  Co. 
V.  Dominion  Telegraph  Co.,  28  Gr.  648,  8  A. 
R.  416,  followed. — 8emhle,  per  Oaler,  3.A., 
that  the  lessors  could  not  require  the  leasees 
to  appoint  an  arbitrator  without  having  first 
^  or  at  the  same  time  appointed  one  on  their 
own  behalf.     Farley  v.  Sanson,  24  C.  L.  T. 

303,  7  O.  L.  R  089,  1  O.  W.  R.  738,  3  O.  W. 
R.  460. 

Remowal  —  Arbitration  or  valuation — 
Irregularities — ^Acquiescence — Waiver.  Orof 
V.  MoMath,  1  O.  W.  R.  446. 


—  Conetruction  of  lease  — 
Rent."] — ^A  clause  in  a  lease  providing  for  a 
renewal  stated  that  the  renewal  lease  waa 
to  be  "  at  such  increased  rent  as  may  be  de- 
termined upon,  as  hereinafter  mentioned,  pay- 
able in  like  manner  and  under  and  subject 
to  the  like  covenants,  provisions,  and  agree- 
ments as  are  contained  in  these  presents,  in- 
cluding the  covenant  for  renewal,  such  rent 
to  be  determined  by  three  indifferent  or  dis- 
interested persons  as  arbitrators.'*  The  lease 
further  provided  for  payment  of  the  yearly 
rent  as  follows :  *'  For  the  first  ten  years  of 
the  said  term  eighty  dollars  per  annum;  for 
the  remaining  eleven  years  one  hundred  dol- 
lars per  annum;  all  the  said  payments  to  be 
made  half-yearly  on  Uie  first  day  of  January 
and  July  in  each  year:" — Held,  that  the  pro- 
per manner  by  which  the  rent  should  be  in- 
creased during  the  renewal  term  was  by  ad- 
ding to  each  payment  during  the  twenty-one 
years,  that  is  to  say,  adding  to  the  rent  of 
$80  per  annum  for  the  first  ten  years  of  the 
renewal  term  and  to  the  rent  of  $100  per 
annum  for  the  remaining  ten  years  of  the 
renewal  term, — ^and  not  by  adding  together 
the  annual  payments  for  twenty-one  years 
and  making  an  addition  to  that,  nor  by  add- 
ing to  the  sum  payable  during  the  last  year 
before  the  renewal : — Held,  also,  that  the  con- 
dition as  to  the  rent  for  the  new  term  being 
an  increased  rent,  might  be  satisfied  by  mak- 
ing a  merely  nominal  addition,  whereas  here 
there  was  no  increase  in  the  rentable  value 
of  the  premises.  Re  Oeddes  d  Garde,  Re 
Geddes  d  Cochrane,  20  C.  L.  T.  466,  32  O. 
R.  262. 

Renewal  —  Increased  rent  —  Arbitra- 
tion.}— ^In  a  lease  for  twenty-one  years  the 
rent  fixed  was,  for  the  first  year  $106.88,  for 
the  next  four  years  $130  a  year,  for  the  next 
five  years  $146  a  year,  and  for  the  remain- 
ing eleven  years  $178  a  year.  The  lease  con- 
tained a  covenant  by  the  lessor  to  renew  for 
a  further  term  of  twenty-one  years,  "  at  such 


increased  rent  as  may  be  determined  upon 
as  hereinafter  mentioned,  payable  in  like  man- 
ner, and  under  and  subject  to  the  like  cove- 
nants ...  as  are  contained  in  these 
presents.**  The  lease  provided  for  the  ap- 
pointment ot  arbitrators  to  determine  the 
rent  to  be  paid  under  the  renewal  lease: — 
Held,  that  the  arbitrators  were  bound  to 
award  an  increased  rent  under  the  terms  of 
the  reference  to  them,  but  they  might  award 
a  mere  nominal  increaae  if  they  thought  pro- 
per; the  increase  was  to  be  based  upon  the 
rent  reserved  for  the  whole  term,  and  not 
for  any  particular  year  or  years  of  it;  it 
might  be  upon  each  year*8  rent  or  upon  the 
average  of  the  whole  twenty-one  years,  but 
so  that  in  the  result  the  average  annual  rent 
should  be  greater  for  the  future. term  than 
the  past.  Re  Geddes  d  Garde,  22  G.  L.  T. 
455,  32  O.  R  262,  approved.  Re  Geddes  d 
Cochrane,  22  C.  L.  T.  64.  8  O.  L.  R.  75. 
1  O.  W.  R.  16. 

Benewml — Subsequent  attempt  to  cancel 
— Sub-tenant  -^  Payment  of  rent  direct  to 
landlord  —  Surrender — Release  —  Bstoppel. 
Yukon  Trust  Co.  v.  Murphu  (Y.T.),  2  W. 
L.  R.  298. 


leaae  —  Arbitration  to  deter- 
mine rental  —  Award  —  Appeal  —  Re- 
imbursement of  lessee  for  buildings  —  Po- 
tential value  of  property  —  Expenditure  of 
money  by  lessee.  Re  Denison  d  Poster, 
12  O.  W.  R.  1106. 

Repair  of  premises  —  Injury  to  third 
person.] — A  tenant,  bound  by  the  terms  of 
his  lease  to  make  repairs,  is  not  respon- 
sible (as  between  himself  and  his  land- 
lord) for  an  accident  to  a  third  person  hap- 
pening on  the  premises  which  he  occupies 
as  tenant,  when  he  has  not  been  guilty  of 
negligence  on  his  part,  and  the  accident  has 
happened  by  reason  of  faulty  construction 
of  a  structure  upon  the  premises.  AiUsn  T. 
ForHer,  20  Que.  S.  C.  60. 

Repairs — LiabiUty  of  landlord — Factory 
— Insurance.] — Repairs  to  a  furnace,  such 
as  substituting  a  new  section  for  one  that 
is  cracked  and  leaks  from  long  usage,  are 
not  tenant's  repairs,  and  the  cost  must  be 
borne  by  the  lessor. — In  construing  a  lease, 
in  which  the  lessor  and  lessee  are  both  de- 
scribed as  manufacturers  of  tobacco,  and 
the  premises  as  "a  four-storey  building,  etc., 
now  occupied  by  the  lessor  as  a  factory,**  it 
is  fair  to  infer  that  the  premises  were  leaaed 
to  be  used  as  a  tobacco  factory.  Therefore, 
a  clause  in  the  lease  that  "  the  lessee  shall 
pay  all  extra  premiums  of  insurance  of  the 
premises,  exacted  in  consequence  of  tiie  busi- 
ness or  work  he  carries  on  therein,*'  does 
not  make  him  liable  for  the  difference  be- 
tween warehouse  and  factory  rates  of  in- 
surance. Fortier  v.  Youngheart,  2S  Que.  S. 
C.  118. 

Repudiation  by  tenant  —  Breach   of 

contract  —  Surrender  —  Acceptance  —  Re^ 
letting — Measure  of  damages.] — The  plain- 
tiffs  made  a  lease  of  an  hotel  to  the  defend- 
ant,  but  before  the  day  when  the  lease  was 
to  become  operative,  the  defendant  notified 
the  plaintiffs  that  he  refused  to  carry  out  the 
contract.  The  plaintiffs  declined  to  release 
the   defendant,   and   notified   him   that    they 
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voold  daim  damages  for  the  breach,  and 
eoDtiBoed  to  carry  on  bnsiness  in  the  hotel 
tad  endeaTonred  to  relet  it,  which  they  suc- 
ceeded in  doing  after  an  interval: — Held^ 
that  the  effect  s^s  that  the  defendant  re- 
■ooDced  his  contract  by  refusing  in  advance 
to  peifonn  it,  and.  as  far  as  he  could,  he 
therein  rescinded  it;  the  plaintiffs  adopted 
the  renonciation  of  the  contract  by  so  act- 
ing npon  it  that  they  treated  the  contract 
as  eaded  except  for  the  purpose  of  bringing 
in  ictioo  upon  it  for  breach  of  contract ; 
and  this  they  had  a  right  to  do.  l%ere  was 
■0  acceptance  of  the  attempted  surrender. 
The  plaiatiffB  were  entitled  to  damages  based 
on  the  difference  between  the  rent  agreed  to 
be  paid  bj  the  defendant  and  that  at  which 
the  plaittuff  subsequently  leased.-'-Judgment 
flf  B^n,  Co.C.J..  affirmed.  Arden  Hotel  Co. 
T.  Jrab  (1910),  14  W.  L.  R.  410. 


—  Immoral  u»e  of  premise* — 
Knoteleiffe  —  Co$i9.^  —  The  fact  that  the 
leaHn'i  autear,  who  was  also  manager  of  the 
eoapany  appellant,  was  aware,  during  several 
ymn,  that  a  portion  of  the  leased  premises 
«as  being  used  for  immoral  purposes,  and 
that  he  acquiesced  therein,  does  not  deprive 
the  pardiaser  and  transferee  of  such  premises 
of  the  right  to  demand  the  resiliation  of  the 
kaae  on  the  ground  of  such  immoral  use  of 
pteniseB.  Such  knowledge  can  only  affect 
the  question  of  costa.  Provident  Trust  d 
imeesimemi  Co.  v.  Ckapleau,  12  Que.  K.  B. 


—  Tenant  quitting  possession 
--Ben*  to  faU  due  —  Damages  —  Injury  to 
F^niisea.! — ^Where  the  tenant  leaves  the  de- 
■ined  piemiaes  before  the  expiry  of  the  lease, 
the  landloid  cannot  claim  as  damages  a  sum 
<>naJ  to  the  rents  which  would  faU  due  un- 
^  the  lease,  unless  he  also  claims  cancel- 
htioa  of  the  lease.— 2.  The  landlord,  in  these 
cocoBstaiioes,  cannot,  before  the  expiration 
of  the  lease,  daim  damages  for  injury  done 
by  the  tenant  to  the  demised  premises.  Amiot 
T.  Bomn,  25  Que.  S.  C.  4&. 


«f  lease — ^Action  for — Fraud 
—  Improvidence  -^  Eixecution  —  Sunday. 
Bhifnt  T.  DeiMel,  1  O.  W.  R.  561,  2  O.  W. 

Bldkt  tm  drill  f  er  eil— Construction  of 
•««  —  Cbrenants  —  Breach  —  Commence- 
■cat  of  operations  —  Alternative  payment 
of  rent  —  Forfeiture  —  Relief  —  Oeasing 
^  eperate  —  Payment  into  Ck>urt-- €k>st8. 
?*etar  T.  Landon-Blffin  OU  Co^  10  O.  W. 
t  m^  U  O.  W.  R.  726. 


—    w  —  Appurtenance  — 

Ught  and  ventilation  —  Interference  with 
EUis  V.  White,  11  O.  W.  R,  184. 


—  Govenants — ^Insolvency  of  tenant 
-^AasigBnient  for  creditors — ^EHection  of  as- 
"■gaee  to  retain  premises— Rent — ^Use  and 
oreupation.  Lazier  T.  Armstrong,  5  O.  W. 
R>596. 


Evidemee  of  destruction  of  hmUling  hy  f^ — 
OMifsfioe  of  tenants  to  rehuild—CovenanU 
••  repsir  Breadies—'Aseignment  of  lease — 
Afigmwsemi  of  reversion  —  Parties — Amende 
.I—The  male  plaintiff,  i>eing  the  owner 


of  a  farm  in  the  township  of  Pelham,  by  in- 
denture of  lease,  dated  2^h  June,  1^1,  and 
expressed  to  be  made  in  pursuance  of  the  Act 
respecting  short  forms  of  leases,  R.  S.  O. 
18^,  c.  106,  devised  it  to  the  defendants  the 
Brown  Brothers  Go.  for  the  term  of  12 
years,  to  be  computed  from  1st  April,  1892. 
The  lessees  covenanted  "  to  repair,"  "  and 
that  the  said  lessor  may  enter  and  view  state 
of  repair  and  that  the  said  lessees  will  repair 
acconting  to  notice,*'  '*and  that  they  will 
leave  the  premises  in  good  repair,  ordinary 
wear  and  tear  only  excepted."  After  the 
making  of  the  lease,  plaintiff  Ira  Delamatter 
conveyed  the  lands  demised  to  plaintiff  £)mma 
G.  Ddamatter,  and  defendants  the  Brown 
Brothers  Go.  conveyed  all  their  interest  under 
the  lease  to  their  co-defendants,  who  accepted 
the  lease  and  became  liable  to  all  the  cove- 
nants. In  August,  1902,  one  of  the  buildings 
on  the  demised  premises — a  bam — was  de- 
stroyed by  fire,  and  was  not  rebuilt.  The  ac- 
tion was  brought  to  recover  damages  for 
breaches  of  covenants  on  the  part  of  the  les- 
sees : — Held,  Magee,  J.,  dissenting,  that  words 
annexed  to  the  short  form  which  are  designed 
to  increase  the  obligation  of  .the  covenanter 
cannot  introduce  into  the  form  an  exception 
from  it,  or  annex  to  the  form  a  qualification 
of  it,  and  the  covenant  must  be  construed  as 
it  stood  without  the  aid  of  the  long  form. 
Therefore  the  covenant  as  to  damage  by  fire 
and  tempest  did  not  apply.  Delamatter  v. 
Broion  Bros.,  5  O.  W.  R.  423,  9  O.  L.  R. 
361. 

Speeial  olanse  la  lease  —  Defect  in 
building  —  Neglect  of  landlord  to  repair — 
Tenant  leaving  building  —  Liability  for 
rent  —  Distress  —  Excess  —  Damages  — 
Tender  —  Amount  of  rent  due.  McDougdll 
V.  Kerr  (Alta.),  8  W.  L.  R.  528. 

Surrender — Eviction— ^rrender  by  oper- 
ation of  law,] — The  plaintiff  let  a  store  to 
H.  A.  &  Go.,  who  afterwards  executed  an 
assignment  for  the  benefit  of  creditors  to  the 
defendant,  who  did  not  take  possession  of  the 
premises.  The  plaintiff,  on  the  l!hird  day 
after  the  assignment,  requested  and  obtained 
from  H.  A.  ft  Go.  the  keys  of  the  premises, 
which  she  proceeded  to  clean  up  and  repair, 
and  she  took  down  a  sign  board  having  on 
it  the  firm  name  of  H.  A.  &  Go.,  and  painted 
the  name  out.  The  plaintiff  afterwards  sued 
for  a  declaration  that  she  was  entitled  to  a 
privileged  claim  against  the  estate  for  rent 
accruing  due  after  the  assignment: — Held, 
that  there  had  been  a  surrender  of  the  prem- 
ises to  the  landlord  by  act  and  operation  of 
law.  Phen4  v.  PoppleweU,  12  G.  B.  N.  S. 
334,  applied.  Gold  v.  Ross,  23  G.  L.  T.  253, 
10  B.  G.  R.  80. 

Surrender — Forfeiture  of  breach  of  cove- 
nant — Eviction  by  notice,}  —  The  plaintiff, 
tenant  of  the  defendant's  farm  under  a  lease 
for  three  years  from  March,  1903^  containing 
a  covenant  by  the  plaintiff  to  buy  three 
horses  and  to  pay  for  them  by  doing  certain 
work  on  the  farm,  or  in  cash  at  the  time  of 
threshing,  being  embarrassed  financially,  about 
the  1st  December,  1908,  met  the  ddendant 
and  asked  him  to  assist  him  by  guaranteeing 
certain  accounts,  in  default  of  which  he  said 
he  would  be  unable  to  go  on  working  the 
farm,  and  terms  were  discussed,  on  whidi 
the  plaintiff  should  abandon   the  lease  and 
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give  up  posBession  of  the  premises.  While 
the  defendant  was  willing  to  assist  the  plain- 
tiff, they  failed  to  agree,  whereupon  the 
former  told  the  latter  that  he  would  cancel 
the  lease  for  non-performance  of  covenants, 
and,  on  the  plaintiff's  request  for  a  writing, 
gave  him  the  following  written  notice :  '*  Take 
notice  that  I  have  this  day  cancelled  lease 
of  my  farm  to  you  on  the  grounds  of  non- 
fulfilment  of  terms  of  said  lease."  On  the 
same  day  the  plaintiff  vacated  the  premises, 
after  selling  to  the  defendant  some  oats,  har- 
ley,  and  feed  he  had  there.  The  defendant 
resumed  possession  at  once.  A  few  days 
afterwards  the  plaintiff  came  back  and  sold 
to  the  defendant  his  poultry,  and  then  left 
the  farm  altogether: — Held,  that  there  had 
been  no  surrender  of  the  lease,  and  that  the 
defendant  was  liable  in  damages  as  for  an 
eviction  of  the  plaintiff.  The  defendant  also 
contended  that  he,  was  entitled  to  terminate 
the  lease  for  breach  of  the  covenant  refened 
to.  As  to  this,  it  appeared  that  the  plaintiff 
had  done  some  of  tne  woi^  stipulated  for, 
and  that  there  was  a  dispute  over  their  ac- 
counts, but  that  at  all  events  there  was  not 
more  than  about  $38  due  on  the  horses: — 
Held,  that  there  was  not  such  a  clear  breach 
of  the  covenant  as  to  entitle  the  defendant  to 
declare  the  lease  forfeited  on  that  ground. 
WaUon  v.  Moggey,  16  Man.  L.  R.  241,  1  W. 
L.  R.  438. 


> — SuhBiituHon  of  tenant — lAa- 
liiUty  for  rent  —  Dutreaa  —  Amendment  • — 
Rent  <iccminff  after  action.] — ^Where  a  ten- 
ant by  arrangement  with  his  landlord  secured 
another  occupant  for  the  premises,  but  was 
given  to  understand  at  the  time  that  he 
would  still  be  liable  for  the  rent : — Held,  that 
this  did  not  amount  to  a  surrender  of  the 
lease.  In  order  to  constitute  a  surrender 
it  must  be  shewn  that  the  incoming  tenant 
has  been  expressly  received  and  accepted  by 
the  landlord  as  his  lessee  In  the  place  and 
stead  of  the  original  lessee  by  the  mutual 
agreement  of  the  parties. — Held^  also,  that 
the  fact  that  the  landlord  at  the  request  of 
the  tenant  has  issued  a  distress  warrant 
against  the  sub-tenant  is  not  sufiScient  to  con- 
stitute a  surrender  by  operation  of  law. 
Amendment  allowed  so  as  to  include  a  claim 
for  additional  rent  which  fell  due  after  the 
commencement  of  the  action.  Laugheed  v. 
Tarrant,  2  Terr.  L.  R.  1,  13  C.  L.  T.  473. 

Taoit  reooiidiiotioB — Oral  lea^e — ^lft«e 
en  demeure  —  Damagee  —  Nonrepair,]  — 
Lease  by  tacit  reconduction  is  not  a  verbal 
lease.  2.  Under  such  a  lease,  a  verbal  mt«e 
en  demeure  to  make  repairs  is  insufficient. 
3.  A  mUe  en  demeure  is  necessary  in  order 
to  claim  from  the  landlord  damages  resulting 
to  the  tenant  from  non-repair  of  the  premises* 
Pelletier  v.  Boyce,  21  Que.  S.  C.  513. 

Tenrnnt  reimcUated  the  lease  —  Land- 
lord re-let  premises  —  Not  eviction  hy  land- 
lord —  Termination  of  lease  —  Action  hy 
landlord  for  damages  —  Rent,  tames  and  im- 
provements —  Method  of  computing  dam- 
ages,]— Landlord  leased  certain  premises  to 
tenants  by  indenture.  Tenants  repudiated 
the  lease.  Landlord  immediately  entered  ac- 
tion to  recover  damages  for  breach  of  con- 
tract and  claimed  $600  for  two  gales  of 
rent — Riddell,  J.,  held,  that  landlord  was 
entitled  to  the  two  gales  of  rent  with  inter- 


est—Skerry  V.  Preston,  2  Chit.  R.  24.'^,  fol- 
lowed:— Held,  also,  that  tenants  were  liable 
in  damages  for  breach  of  contract,  imder  the 
heads  of  rent,  taxes,  and  improvements  which 
tenants  had  covenanted  to  add  to  the  prem- 
ises. Judgment  for  landlord  for  S10,US2.^ 
and  coBts^—Fitggerald  y.  Mandos  (1910).  1<( 
O.  W.  R.  425,  21  O.  L.  R.  312,  1  O.  W.  N. 
87& 

Valuation  of  bwildiac* — Bwtension  of 
time  for  making  award  —  Interesi.] — ^By  a 
lease  made  on  the  1st  November,  1OT9,  land 
was  demised  for  a  term  of  twenty-one  years, 
and  it  was  agreed  that  all  the  buildings  on 
the  land  at  the  end  of  the  term  should  be 
valued  by  valuators  or  arbitrators,  and  that 
the  reference  diould  be  made  and  entered  oa 
and  the  award  made  within  six  months  next 
preceding  the  1st  November,  1900;  and  it 
was  further  agreed  that  within  six  months 
from  that  day  the  value  of  the  baildings 
found  by  the  arbitrators  should  be  paid  with 
interest  at  the  rate  of  seven  per  cent  per 
annum  from  that  day,  and  that  until  paid 
it  should  be  a  charge  on  the  land.  By  deed 
dated  the  23rd  October,  1900,  the  parties 
agreed  that  the  time  for  making  the  award 
should  be  extended  to  tlie  lat  December.  1900, 
and  until  such  further  day  as  the  valuators 
or  arbitnttors  might  extend  the  same.  l%e 
time  was  duly  extended  until  the  30th  No- 
vember, 1901,  on  which  day  an  award  was 
made  fixing  the  value  of  the  buildings.  Pum- 
session  of  the  land  and  buildings  was  given 
Up  by  the  lessees  to  the  lessors  on  the  Slst 
October,  1900:— Held,  Osier,  J.A.,  dubitante. 
that,  supposing  the  extension  of  time  and 
delay  to  have  been  agreed  to  for  the  couTeni- 
ence  of  both  parties  and  without  the  Caolt 
of  either,  the  lessees  were  entitled  to  interest 
on  the  value  of  the  buildings  from  the  Slst 
October,  1900,  to  the  30th  November,  1901, 
for  the  first  six  months  at  seven  per  cent, 
and  for  the  remainder  of  the  time  at  the  legal 
rate  of  five  per  cent  Judgment  of  a  Divi- 
sional Court,  3  O.  L.  R.  519,  22  C.  L.  T. 
178,  1  O.  W.  R,  198,  varied.  Toronto  Gen- 
eral Trusts  Corporation  t.  White,  23  G.  !▲  T. 
10.  6  O.  L.  R.  21,  1  O.  W.  R.  700. 

Verbal  lease  —  Rent  in  adoanoe,] — ^To 
put  an  end  to  a  verbal  lease  agreed  to  for 
one  year  and  paid  in  advance,  the  lessor 
must  give  a  three  months*  notice,  pursuant 
to  Art  1667,  C.  C.  H4lert  v.  Loberye,  2 
Que.  P.  R.  392. 

Waste  —  Cutting  timber  —  Justification 
under  oral  agreement  —  Evidence  'to  wary 
lease  —  Findings  of  Judge  —  Appeal.]  — 
The  plaintiff  leased  to  his  sons  S.  J.  M.  and 
W.  S.  M.,  for  the  period  of  one  year,  and 
thereafter  from  year  to  year,  the  farm  occa< 
pied  by  him,  to  be  held  by  them  in  propor- 
tions stated,  the  consideration  being  that  the 
sons  should  reside  with  their  father  and  pay 
him  a  specified  sum  in  money  yearly,  in  addi- 
tion to  furnishing  him  with  sufficient  food 
and  clothing,  etc.,  for  himself  and  his  wife. 
In  an  action  agiiinst  S.  J.  M.  for  catting 
down  trees  on  the  portion  of  the  land  beld 
by  him,  the  defendant  sought  to  give  evi- 
dence of  an  oral  agreement  that,  in  consid* 
eration  of  the  transfer  of  part  of  his  land 
to  W.  S.  M.,  he  was  to  have  the  land  upon 
which  the  trees  were  cut  during  the  plain- 
tiff's lifetime  and  in  fee  after  his  deat^: — 
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BtU^  that  the  evidence  was  inadmissible  as 
nrjvag  or  oontradictin^  the  terms  of  the  lease 
is  vritiiig;  and,  the  trial  Jndge  having  found 
the  facts  against  the  defendant,  as  to  the 
aCRemoit  with  the  plaintiff  in  relation  to 
the  lot  of  land  upon  which  the  cutting  took 
^$et,  sad  the  evidence  being  of  a  contradic- 
wrj  diaiacter,  that  there  was  no  good  reas- 
oa  for  disturbing  the  findings  on  this  branch 
of  the  case.  Meitner  y.  MeUner^  37  N.  S. 
R.23. 

See  GosTS  —  Coubts  —  Pabtnebship. 


2.    OOVKNANTS. 

AMtm  for  broMh  of  ooTonaata  — 
Ispiry  a/  leostf  —  Lease  of  land  before 
fstail  —  **  A99Hfnment  or  transfer  of  home* 
Heed  of  pre-emption  right'*  —  Dominion 
hukie  Act^  «.  HZ — Void  lease— Estoppel,^ 
—A  lease  of  land,  being  land  for  which  the 
Ittwr  has  made  a  homestead  entry  under 
the  Dominion  Lands  Act,  but  for  which  a 
pomt'lias  not  issued,  is  an  "assignment 
et  tmafer  of  homestead  or  pre-emption 
iVht,**  within  the  meaning  of  sec.  142  of 
the  Act,  and  is  vbid,  and  no  action  can  be 
iwsaffat  upon  it — Ameriean-AheU  Engine 
99d  Thresher  Co.  v.  McMiUan,  42  S.  G.  R. 
377,  followed. — Spence  v.  Arnold,  5  Terr. 
U  R.  176,  not  followed.  —  A  tenant  is 
(otopped  from  denying  his  landlord*s  title, 
ktt  the  estoppel  lasts  only  so  long  as  the 
)«ase  is  in  force. — An  estoppel  will  not  be 
tDowed  80  as  to  interfere  with  the  proper 
ttnying  out  of  an  Act  of  Parliament — 
Aa  action  by  the  landlord,  after  the  ex- 
pff  of  the  lease  and  after  the  defendant 
kad  gone  out  of  possession,  for  damages 
be  breadi  by  the  tenant  of  covenants  con- 
taiacd  fai  the  lease,  was  dismissed  because 
the  lease  was  void  as  above.  KHnck  v. 
Qreer  (1910),  14  W.  L.  R.  282,  3  Sask.  L. 
&  IffX. 


It  by  tonmitt  to  Insvre^In- 

"eheaey  of  insurance  company — Warranty 
by  tenant  of  solvency  of  company — ^Liability. 
Senmermmn  v.  Consumer^  Cordage  Co.,  5  E. 
UR.  4Sa 


•f  oovoaaat  to  ropmir — ^Ten- 
aafs  fixtures  —  Alteration  in  premises  — 
Ricach  of  covenant  not  to  asaign  or  sublet 
—Wsiret  —  Acceptance  of  rent  —  Sdiool 
taxes  —  Action  —  Scale  of  costs.  Nellis 
».  McNee,  7  O.  W.  R.  lO. 

rpllayo  of  bvlldlac — Implied  warranty 
sf  Is  fhmess  for  pwrpose  for  valhieh  used  by  sub- 
kssees  hemd  Titles  Act — Parties  contract- 
mg  themeelves  imto-^Implied  covenant  to  re- 
g9k  OveHoading  hg  sublessees — Iiatent  de- 
feets  im  eomairuetion  —  Burden  of  proof  — 
•*  Vmwemdeble  casuaUy"  —  "^  Accident  or 
elier  eaeumUg  " — NoHoe  to  repair — Form  of 
judgment  —  Reiief  over  —  TMrd  parties  — 
Cssis.] — ^Tbe  plaintiffs,  the  owners  of  land 
^  vUeh  they  had  commenced  to  construct 
a  bdhfing.  on  the  IGth  January,  1007, 
fiaated  a  lease  of  the  basement  and  three 
iats  of  the  north  and  the  two  upper  flats  of 
Che  sooth  halt  to  the  defendant  F.  for  a 
ton  of  2  years  from  the  date  of  the  com- 
iMeo   of    the    building.      This   lease    was 


stated  to  be  made  pursuant  to  the  Land  Titles 
Act,  and  was  in  the  form  prescribed  by  that 
Act  for  leases  for  terms  exceeding  3  years. 
It  was  expicessed  to  be  made  subject  to  the 
covenants  and  powers  implied,  except  as 
thereinafter  modified,  and  subject  to  specified 
covenants,  terms,  and  conditions,  one  of  which 
gave  the  lessee  the  right  to  continue  the 
lease  for  a  further  i>eriod  of  2  years,  at  the 
same  rental,  upon  giving  notice.  Another 
term  was  that  if  the  demised  premises  should 
at  any  time  during  the  term  be  destroyed  by 
fire  or  other  unavoidable  casualty  so  as  to  be 
a  total  loss,  the  lessee  should  be  obliged  to 
pay  only  a  proportionate  part  of  the  current 
rent,  and  the  term  should  become  forfeited 
and  void.  On  the  19th  March,  1907,  the  de- 
fendant F.  executed  a  transfer  of  the  lease 
to  the  defendants  N.  and  B.,  and  the  plain- 
tiffs assented  thereto.  The  defendant  F. 
never  occupied  the  premises  individually,  but 
formed  a  partnership  with  defendants  N. 
and  B.,  and  the  firm  commenced  their  occu* 
pation  on  the  22nd  April  1907.  On  the 
18th  June,  1908,  N.  and  B.  executed  a  sub- 
lease of  the  north  half  of  all  the  floors  of 
the  building,  except  the  basement,  to  another 
mercantile  firm,  for  a  term  commencing  on 
the  1st  July,  1908,  and  ending  on  the  22nd 
April,  1909.  This  sublease  was  also  ex- 
pressed to  be  pursuant  to  the  Land  l^tles 
Act,  and  contained  the  provisions  referred 
to  above.  The  sublessees  occupied  the  por- 
tion of  the  building  sublet  to  them,  and 
stored  therein  a  large  quantity  of  goods.  On 
the  26th  October,  1908,  all  3  floors  occupied 
by  them  collapsed,  and  a  large  proportion 
of  their  goods  were  precipitated  into  the 
basement.  The  plaintiffs  repaired  the  build- 
ing, and  brought  this  action  against  the 
defendant  F.  to  recover  the  amount  expended 
in  repairs;  N.  and  B.  were  afterwards  added 
as  defendants,  and  they  brought  in  the  sub- 
lessees as  third  parties,  claiming  indemnity 
against  them.  The  third  parties  counter- 
claimed  against  N.  and  B.  for  the  loss  of 
goods  resulting  from  the  collapse;  and  the 
defendants  N.  and  B.  counterclaimed  against 
the  plaintiff  for  indemnity  against  the 
counterclaim  of  the  third  parties:  —  Held, 
that  where  there  is  no  express  agreement 
or  warranty,  a  landlord  is  not  liable  in  dam- 
ages for  breach  of  an  implied  covenant  or 
warranty  that  the  building  is  fit  for  the  pur- 
pose for  which  it  is  to  be  used. — And  held, 
that  no  express  covenant  or  warranty  was 
ever  made  or  given  by  any  one.  either  by 
the  plaintiffs  or  by  the  defendants  N.  and 
B. — Held,  also,  that  there  was  nothing  to 
prevent  the  parties  from  contracting  them- 
selves into  the  terms  of  the  Land  Titles, 
where  they  would  not  otherwise  have  been 
brought  within  them,  and  they  had  so  con- 
tracted both  in  the  lease  and  sublease;  and, 
therefore,  the  covenant  as  to  repairs,  which, 
by  s.  65  of  the  Act.  is  declared  to  be  im- 
plied in  every  lease  under  that  Act  was  im- 
plied in  the  lease  to  F.  and  the  sublease  to 
the  third  parties,  and  they  were  bound  there- 
by, and  were  liable  to  rebuild  the  whole  build- 
ing».and  therefore  liable  to  the  plaintiffs  for 
the  amount  proiierly  expended  by  them. — 
Bemble,  that  the  lessees,  having  covenanted 
to  restore  the  building,  or  parts  of  it,  de- 
mised to  them,  were  bound  to  do  so,  even  if 
there  were  some  latent  defects  in  its  construc- 
tion.— ^And  held,  that  the  burden  of  proof 
was  upon  the  lessees,  and  it  was  impossible 
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to  say,  npon  the  evidence,  that  they  had 
not  put  a  greater  load  upon  the  piers  than 
they  were  apparently  fit  to  carry.  —  Held^ 
also,  that  the  collapse  of  the  building  did  not 
come  within  the  exception  as  to  "other  un- 
avoidable casualty"  in  the  express  provision 
of  the  leases,  or  within  the  exception  of 
**  accident  or  other  casualty  "  in  the  implied 
covenant — Held,  also,  that  where  the  tenant's 
covenant  to  repair  contains  no  provision  as 
to  notice,  the  landlord  is  under  no  obligation 
to  give  the  tenant  notice  to  repair  before  do- 
ing the  repairs  himself  and  proceeding  to 
recover  the  cost. — MancheHer  Bonded  Ware- 
houie  Co,  V.  Corr,  5  C.  P.  D.  610,  followed. 
— Heldj  also,  that  Judgment  should  be  en- 
tered for  the  plaintiffs  against  F.  for  the 
cost  of  the  repairs  and  the  plaintiffs*  costs; 
for  F.  against  N.  and  B.  for  this  amount 
and  F.'s  costs  of  defence;  for  the  plain- 
tiffs directly  against  N.  and  B.  for  the  cost 
of  the  repairs  and  the  plaintiff's  costs ;  for 
the  defendants  N.  and  B.  against  the  third 
parties  for  the  cost  of  the  repairs,  and  for 
N.  and  B.'s  costs  applicable  to  the  enforce- 
ment of  their  claim  against  the  third  parties, 
but  not  for  the  amount  of  the  plaintifPs 
costs.  Telfer  Broe.  v.  Fieher  (1910),  15 
W.  L.  R.  400.  Alta.  L.  R. 


CoTenaat  to  iasure — Dtfault  of  leeeee — 
Difficulty  of  ineuring  —  Rights  of  letsorA 
— A  covenant  in  a  lease  that  the  lessee  will 
insure  the  premises  and  transfer  the  poli- 
cies to  the  lessor,  and,  in  default  of  doing 
so,  the  lessor  will  have  the  right  to  insure 
them  himself  and  recover  the  premiums  from 
the  lessee,  is  binding,  notwithstanding  diflS- 
culties  in  the  way  of  obtaining  insurance 
from  regular  underwriters,  particularly  when 
such  difficulties  arise  from  the  circumstance 
that  the  lessee  does  not  occupy  the  prem- 
ises. In  such  a  case,  the  lessor  has  the  right 
to  insure  as  best  he  can  and  to  recover  the 
premiums,  even  if  somewhat  in  excess  of 
ordinary  rates.  Bannerman  v.  Congumers 
Cordage  Co.,  34  Que.  S.  C.  441. 

CoTenant  to  ronoir  or  pay  for  im- 
proTomonts  —  Exercise  of  option  to  pay — 
InvoUd  appraisement  —  Right  of  lessee  to 
possession  —  Equitable  lien  —  Ejectment 
— Equitable  plea.] — ^A  lease  for  years  pro- 
vided that  on  its  termination  the  lessor,  at 
his  (H;>tion,  could  renew  or  pay  for  improve- 
ments. When  it  expired,  the  lessor  notified 
the  lessee  that  he  would  not  renew,  and  that 
he  had  appointed  a  valuator  of  the  improve- 
ments, requesting  her  to  do  the  same,  which 
she  did.  The  valuation  was  made,  and  the 
amount  thereof  tendered  to  the  lessee,  which 
she  refused,  on  the  ground  that  valuable 
improvements  had  not  been  appraised;  and, 
as  she  refused  to  give  up  possession  when 
demanded,  the  lessor  brought  ejectment.  By 
her  plea  to  the  action  the  lessee  set  up  the 
invalidity  of  the  appraisement,  and  asserted 
that,  as  the  lessor's  option  could  not  be 
exercised  until  a  valid  appraisement  had 
been  made,  he  was  not  entitled  to  possession. 
By  a  plea  on  equitable  grounds  she  again 
set  up  the  invalidity  of  the  appraisement 
and  asked  that  it  be  set  aside  and  the  les- 
sor ordered  to  specifically  perform  the  con- 
dition in  the  lease  for  renewal  and  for  other 
and  further  relief:  —  Held,  affirming  the 
judgment  in  Purdy  v.  Porter,  38  N.  B.  R, 
465,  5  E.   L.  R.  350.  Idington,  J.,  dissent- 


ing, that,  though  the  appraisement  was  & 
nullity  that  fact  did  not  defeat  the  action 
of  ejectment ;  that  the  acts  of  the  lessor  in 
giving  notice  of  intention  not  to  renew,  de- 
manifing  possession,  and  bringing  ejectment, 
constituted  a  valid  exercise  of  his  option 
under  the  lease;  and  that  the  lessor  was 
entitled  to  possession. — JETeU,  also,  Iding- 
ton, J.,  dissenting,  that  s.  289  of  the  Su- 
preme Court  Act  of  New  Brunswick  did 
not  authorise  the  Court  to  grant  relief  to 
the  lessee  under  her  equitable  plea;  that 
such  a  plea  to  an  action  of  ejectment  must 
state  facts  which  would  entitle  the  defend- 
ant to  retain  possession,  which  the  plea  in 
this  did  not  do.  Porter  v.  Purdy,  41  S.  C 
R.  471,  6  E.  L.  R.  440. 


OoTonaat  to  repair.] — ^T.  rented  a  farm 
to  defendant  who  covenanted  to  repair  build- 
ings erected  or  to  be  erected,  and  to  leave 
premises  in  good  repair  on  termination  of 
lease.  On  26th  January  defendant  agreed 
to  surrender  as  of  the  1st  of  April  On 
2nd  February  T.  entered  into  an  agreement 
to  sell  to  plaintiff,  and  shortly  thereafter 
defendant  tore  down  and  removed  a  com 
crib  which  he  had  erected.  On  Ist  of 
March  T.  conveyed  to  plaintiff,  who  brought 
this  action  for  damages  for  removal  and 
conversion  of  com  crib.  Defendant  con- 
tended that  he  had  to  leave  only  the  build- 
ings in  repair  on  the  date  of  the  deed,  name- 
ly, 1st  March:— HeM,  plaintiff  entitied  to 
damages  equal  to  amount  necessary  to  re- 
store buildings  to  condition  covenanted  for. 
Lucas  V.  McFee,  12  O.  W.  R.  939. 

Dostmotlon  of  buUdiac  —  .FVre— Ae- 
ddent  —  Negligence  —  Presumption  of 
fault  —  Burden  of  proof,}  —  One  of  the 
covenants  of  the  lease  from  plaintiff  to  de- 
fendant provided  that  the  tenant  should 
deliver  up  the  premises,  at  the  expiration  of 
the  lease,  '*  in  as  good  order,  state,  and 
condition  as  the  same  may  be  found  in  at 
the  commencement  of  the  same,  reasonable 
wear  and  tear,  and  accidents  by  fire,  ex- 
cepted." The  building  was  destroyed  by  a 
fire,  the  origin  or  cause  of  which  was  not 
definitely  determined.  In  an  action  by  the 
lessor  to  recover  from  the  lessee  the  value 
of  the  building  destroyed,  less  the  amount 
of  the  insurance  money  received: — Heid, 
affirming  the  judgment  in  21  Que.  S.  C.  1« 
that  a  fire  in  the  leased  premises,  the  cause 
of  which  is  unknown,  or  not  legally  proved, 
is  an  accident  within  the  meaning  of  the 
above-mentioned  clause  in  the  lease  except- 
ing ''accidents  by  fire."  2.  In  sadi  case 
there  is  no  presumption  of  fault  against  the 
lessee,  where  a  fire  occurs  the  origin  of 
which  is  unknown,  but  rather  a  Qresumption 
of  absence  of  fault,  and  the  burden  of  prov- 
ing fault  is  on  the  lessor.  3.  Even  aBsnimiog 
that  the  burden  of  proving  absence  of  fault 
was  on  the  lessee,  he  had  succeeded  in  do- 
ing so  in  the  present  cass.  Ford  v.  PhUUps, 
22  Que.  8.  O.  296. 

Ezoeutorjr  eoBdItion  smbjoet  to  a 
fittnro  eront.] — ^The  lessee  cannot  ccMnpel 
the  performance  of  an  executory  condition 
depending  on  circumstances  foreseen  and  ex- 
pected but  which  do  not  happen.  Henes, 
the  lessor  bound  to  bring  in  water  and  put 
in  bathroom  fixtures,  etc.,  on  the  demised 
premises  as  soon  as  an  aqueduct   shall  be 
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liiiccd  along  the  street  they  face,  cannot 
be  compdled  to  do  ao  sooner,  llie  lessee 
Biay  bring  a  snit  for  damages,  or  to  lessen 
the  ledi  or  to  4et  aside  the  lease.  Lcganit 
Y.  Grtmer  (1909),  36  Que.  S.  C.  171. 

Tmrm  le«ae  —  Covenants  —  Breaches  — 
Wtirer  —  Acceptance  of  rent — ^Damages. 
WOwm  T.  McLean,  7  O.  W.  R.  540. 


proflt-ahariii^  agree- 

—  Crops  —  i>Ji7tMOfi  —  Setttng  apart 
Qf  landhr^s  Mkare  —  Property  passing  — 
Sskseqaent  skortaqe  by  theft  —  Tenanfs 
improvements  —  Right  of  landlord  to  ter- 
mimete  lease  —  Breach  of  tenant*s  covenant 
ts  pep  taxes  —  Covenant  for  cultivation  of 
kwd  —  Tenanfs  fltetares.] — Action  to  re- 
CDTcr  amonnt  due  nnder  a  lease  of  a  farm 
to  defendant.  Ooonterclaim  for  improve- 
■HBts  and  chattels  left  on  premises : — Held, 
tbat  after  threshing,  the  grain  was  divided 
and  plain tUPs  share  placed  in  granaries  by 
iaftruction  of  plaintilTs  agent.  As  plain- 
tiffs then  owners,  it  was  at  their  risk: — 
Btii,  farther,  that  non-payment  being  a  con- 
tiuii^  breach*  plaintllfs  justified  in  ter- 
ouaating  lease,  and  taking  possession.  As 
water  tank  not  attached  to  freehold  defend- 
ant oiay  remove  it  The  fence,  windmill 
and  ihed  are  fixtures  and  as  not  removed 
befoie  termination  of  tenancy  belong  to 
IPfaiaHgi.  Defendant  not  entitled  to  get- 
tiag  land  ready  for  crop  after  terminaUon 
«f  kase  as  above.  Saskatchewan  y.  Oom- 
Wr,  U  W.  L.  R.  520. 


floor  of  bvUdlas— Leas«  for 
•■«  pear — Covenant  for  renetodl— -Proviso 
ss  to  ireaeJk  of  covenants — Covenant  to  heat 
apper  thor — Covenant  not  running  loith  land 
—Assignment  of  lease — Notice  of  covenant 
-Covenant  hinding  on  assignees — Ouarantee 
sf  kemtimg  apparatus—Breach  of  covenant — 
Uss  sf  right  of  renewal— Overholding  ten- 
y*f  —  Possession  —  Double  damages  — 
Speekl  dautage.']— The  plaintifiF  leased  to  L. 
ci  «l  for  one  year  the  ground  floor  of  a 
binding.  T%e  lease  provided  for  a  monthly 
rat  of  $275.  payable  in  advance  mondily. 
w  kaaees  covenanted  that  they  would  satis- 
BCtocily  heat,  at  their  own  expense,  during 
Ike  term  of  the  lease,  the  rooms  of  the  up- 
per fiat  of  the  building;  and  also  that  they 
voild,  at  their  own  expense,  keep  the  base- 
■m  of  the  premises  and  all  plumbing  work 
in  pasper  sanitary  conditioi).  The  plaintiff, 
t^  ieasor.  by  a  clause  in  the  lease,  guar- 
uteed  that  the  heating  apparatus  and  the 
gwaihing  of  the  building  was  in  a  good 
vorfciog  and  proper  condition  and  competent 
far  the  purposes  for  which  they  were  in- 
tended. The  lease  also  contained  a  clause 
pving  the  lessees  the  right  to  a  renewal  of 
^  lease  for  a  further  term  of  one  year, 
**  provided  always  and  these  presents  are 
■pan  this  express  condition,  that,  if  the  aaid 
jesdj  cent  heret^  reserved  .  .  .  shall 
•t  any  time  remain  unjMUd  for  a  space  of 
10  days  .  .  .  or  if  a  breach  or  default 
ihall  be  made  in  any  of  the  covenants  here- 
ia  eoDtained,  by  the  said  lessees,  then  the 
■Mcnaats  herein  which  relate  to  a  renewal 
line  for  a  period  of  one  year  on  the  explra- 
OHi  of  this  lease  shall  become  null  and  void 
aad  of  DO  effect:"  and  it  gave  the  lessor  a 
ilcht  to  re-enter  after  a  breach  of  these  cov- 
Tbe  defendants  were  the  assignees 


of  the  lease  from  L.  et  aU  There  was  no 
express  demise  of  the  basement  of  the  build- 
ing, but  the  defendants  took  possession  of  it 
and  used  the  furnaces  there  for  the  purpose 
of  heating  the  building,  with  the  consent  of 
the  lessor.  The  plaintiff,  alleging  that  the 
covenant  properly  to  heat  the  rooms  In  the 
upper  fiat  was  not  complied  with^  and  there- 
fore the  defendants  had  lost  their  right  to 
a  renewal  of  the  lease,  and  w^e  overhold- 
ing  after  the  end  of  the  year,  brought  this 
action  to  xecover  possession  of  the  demised 
premises: — Held,  that  the  covenant  to  heat 
the  upper  rooms  was  not  a  covenant  which 
ran  with  the  land,  but  the  defendants  took 
the  assignment  with  the  notice  of  that  cov- 
enant, and  in  equity  it  was  binding  upon 
them;  but  it  was  a  condition  precedent  to 
its  binding  effect  that  the  heating  apparatus 
should  be  in  good  working  and  proper  con- 
dition and  competent  for  the  purposes  for 
which  it  was  intended. — ^And  held,  upon  the 
evidence,  that  the  upper  rooms  were  not 
satisfactorily  heated  by  the  defendants,  with- 
in the  meaning  of  the  covenant;  that  the 
heating  apparatus  was  in  good  working  and 
proper  condition  so  far  as  it  could  be,  con- 
sidering the  system  adopted,  which  was  to 
some  extent  defective;  that  the  defendants 
did  not  make  the  best  use  they  could  rea- 
sonably have  been  expected  to  make  of  the 
system,  such  as  it  was;  that  there  had  been 
a  breach  of  the  covenant;  that  there  had 
been  nothing  to  constitute  a  waiver  of  the 
breach;  and,  therefore,  the  right  to  a  re- 
newal was  gone. — Held,  therefore,  that  the 
plaintiff  was  entitled  to  possession,  but  not 
to  double  damages,  the  holding  over  not  be- 
ing wilful  and  contumacious,  and  not  to 
special  damage,  none  having  been  proven. 
Nankin  v.  Starland  Ltd.  (1910),  15  W.  L. 
R.  520.  Alta.  L.  R. 

ImpossibiUtj  of  ozeeutioii. — Covenant 
in  a  lease  to  insure — Refusal  of  the  assurers 
— Assurance  affected  6y  the  le8Sor.'\ — ^The  ob- 
ligation of  the  tenant  arising  from  a  clause 
in  a  lease  of  a  factory  to  have  it  insured  is 
not  nullified  because  recognised  assurers  re- 
fuse to  accept  the  risk,  especially  when  this 
refusal  is  prompted  by  the  fact  that  the  ten- 
ant does  not  occupy  nor  keep  the  factory 
running.  The  lessor  who  in  terms  of  the 
clause  has  it  insured  himself  has  a  right  to 
recover  the  premium  although  it  exceeds  the 
ordinary  rate.  The  tenant  cannot  object  that 
the  insurance  effected  does  not  offer  suffi- 
cient guarantees,  it  is  sufficient  if  the  lessor 
is  satisfied  with  it,  for  it  is  he  who  has  sti- 
pulated and  the  lessee  who  has  promised  in 
the  clause  being  dealt  with.  Cordage  Co. 
y.  Bannerman,  18  Que.  K.  B.  305. 

Iiaad    let     *'  for    pastwrins "  —  Hap 

raised  by  tenant  —  Injunction  against  seU- 
ing  —  **  Orasing "  and  **  pasturing  "  diS' 
tinguished  —  Breach  of  contract  —  Dam- 
ages  to  land.]  —  The  defendant  agreed  to 
rent  a  farm  from  the  plaintiff  "for  pas- 
turing purposes,"  by  a  memorandum  con- 
taining no  other  stipulation  as  to  the  use 
of  the  place.  Instead  of  using  the  entire 
farm  for  grazing  purposes,  the  defendant 
raised  a  crop  of  hay  on  part  of  the  land, 
which  he  cut  and  stored  in  his  bam  and 
endeavoured  to  sell : — Held,  that  the  defend- 
ant  was   rightly  enjoined   from   selling  and 
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removing  from  the  farm  any  part  of  the 
hay,  but  that  his  raising  a  crop  of  hay  on 
the  farm  was  not  a  breach  of  the  contract 
to  use  it  for  **  pasturing  parposes,"  as  these 
words  did  not  require  that  the  grass  should 
be  severed  only  by  the  teeth  of  the  feeding 
beasts,  but  permitted  him  to  cut  the  hay 
and  remove  it  to  his  bam,  and  either  use 
it  for  feeding  his  cattle  daring  the  winter 
or  leave  it  on  the  premises  after  the  ter> 
mination  of  the  lease.  Wetiropp  Y.  £111- 
goU  (1884),  9  App.  Gas.  815,  discussed  and 
followed.  Judgment  of  Anglin,  J.,  at  the 
trial,  as  to  damages  for  breach  of  contract, 
reversed,  but  otherwise  affirmed.  Bradley 
v.  McOlure  (1908),  18  O.  L.  R.  608,  12 
O.  W.  R.  215.  695. 

Iiease  of  fiiniiah«d  house — Untanitary 
condition  of  house  —  LiabiUty  of  tenant  to 
conform  to  contract.}  —  Defendant  leased 
a  furnished  house  from  plaintiff  for  six 
months  and  went  into  possession.  About 
two  weeks  later  he  became  ill,  and  upon  dis- 
covering that  the  house  was  in  an  unsani- 
tary condition  he  moved  out.  Plaintiff 
brought  action  to  recover  $1.(X)0  for  alleged 
breach  of  the  lease.  At  trial,  Clute,  J.,  gave 
plaintiff  judgment  for  $600  and  costs.  The 
Divisional  Court  held^  that  upon  the  letting 
of  a  furnished  house  there  is  an  implied 
undertaking  that  the  house  is  reasonably 
fit  for  habitation,  and  if  from  any  cause 
this  is  not  the  case  the  tenant  is  justified 
in  repudiating  the  tenancy.  And  that  the 
house  must  be  so  at  the  beginning  of  the 
term,  and  the  lessor  has  no  right  to  be 
allowed  after  that  time  to  put  it  in  the  con- 
dition it  should  have  been  in.  Wilson  v. 
FinchrHatton,  1877,  L.  R.  2  Bx.  D.  336,  and 
Chaisley  v.  Jones,  53  J.  P.  280.  followed. 
Gordon  v.  Goodwin  (1910),  15  O.  W.  R. 
215,  20  O.  L.  R.  327. 


Iieaao  of  nafitmlshed  hovae  —  War- 
ranty as  to  hahitahle  condition — Evidence — 
Trespass  —  Lands  appurtenant  to  dweU- 
ing,] — ^The  plaintiff  alleged  an  oral  war- 
ranty of  the  habitable  condition  of  an  un- 
furnished house  leased  to  him  by  the 
defendant: — Hel4,  upon  the  evidence,  that 
the  plaintiff  relied  upon  his  own  inspection, 
and  was  not  given  any  assurance  as  to  the 
condition  of  the  house;  and.  therefore,  the 
case  was  not  brought  within  De  Lassalle  y. 
Guildford,  [1901]  2  K.  B.  215.— The  plain- 
tiff also  alleged  a  trespass  by  the  defendant 
upon  three  feet  of  land  apnurtenant  to  the 
demised  dwelling. — Held,  upon  the  evidence, 
that  the  three  feet  were  not  in  fact  appur- 
tnant.  Evans  v.  Templin  (1910),  13  W.  L. 
R.  714. 


I — Conetruction — Breach 
of  covenant  —  Re-entry,} — ^Action  by  ten- 
ant against  landlord  to  restrain  defendant 
from  re-entering  upon  demised  premises. 
Counterclaim  by  defendant  for  breach  of 
covenant  in  lease: — Held^  that  it  was  in- 
advisable to  plough  the  land  in  1907  and 
impracticable  to  do  so  in  spring  of  1908. 
Ploughing,  reapini:.  and  harvesting  do  not 
imply  that  the  plaintiff  should  also  seed. 
Clauses  in  agricultural  leases  should  be  pre- 
cise. Judgment  for  plaintiff;  counterclaim 
rismissed.  Alemander  v.  Walters,  10  W.  L. 
R.  441.     See  11  W.  L.  R.  26. 


Iieasaoa*  ooTeiiAmt  not  to  omplo  j  moM 
thaa  10  Josmwk  la  qmat'fj  Oral  evidence  to 
vary  lease  —  Rejection  of  —  Weight  of 
evidence  —  Remedy  for  breach  —  fiijmic- 
tion  —  Constriction  of  n^ative  covenait 
— Damages,  mmmons  v.  Gilbert  (N-WJ.), 
6  W.  Ix  R.  581. 


Iioasoa'a    ooTomMat    not    to   ssblet  — 

Partnership  —  Di—oUitien  —  Partner  com- 
tinuing  in  possession  —  Notice  to  quit  — 
Time  —  Post-letter.} — ^A  covenant  not  to 
sublet  in  a  lease  made  to  a  firm  does  not 
involve  the  cancellation  of  the  lease,  when, 
the  firm  being  dissolved,  one  of  the  part- 
ners continues  in  the  enjoyment  of  the  de- 
mised premises. — ^When  the  landlord  has  re- 
served to  himself  the  rii^t  to  sell  the 
demised  premises,  and  in  that  case  to  pat 
an  end  to  the  lease  on  giving  three  months* 
notice  before  the  expiration  of  the  year 
ending  on  the  1st  May,  a  notice  by  letter 
to  the  tenant  depoeited  in  the  post  on  the 
31st  January  and  received  on  the  1st  Feb- 
ruaiy,  is  insufBcient.  Carter  v.  Vrguhert, 
15  Que.  K.  B.  509. 


Iiesaeo'a  eorenaiLt  to  learo 
in  repair — Lien  upon  lessee*s  machinery — 
Insurance   by  leJtsee  —   Fire  —   Reinstate- 
ment of  premises  —  Application  of  insur- 
ance money  —  H  Geo.  III.  c.  78,  s.  8S  ^- 
Non-repair  —  Damages.} — ^A   lessee   coven- 
anted for  himself  and  assigns  that  buildings 
of  the  lessor  on  the  premises  at  the  date  of 
the  lease  would  be  left  on  the  premises  in 
as  good  repair  as  they  then  were ;  also  that 
madiinery  of  the   lessee   would   not  be   re- 
moved  from   the   premises  during   the   term 
without   the  lessor's  consent,   but  the  aame 
should  be  held  by  the  lessor  as  a  lien  for 
the    performance    of    the    lesee's    covenants 
and  for  any  damage  from  their  breach.  Un- 
der a  deed  of  assignment  for  the  benefit  of 
the  lessee's  creditors  the  lease  became  vested 
in  the  trustees.  A  fire  subsequently  occurring, 
whlcli  destroyed  the  buildings  and  machin- 
ery,  insurance  on  the  latter  was  paid  to  the 
trustees.     The  lessor  demanded  of  the  trus- 
tees   that    the   insurance   be  applied    to  re- 
instating   the    buildings    or    the    machineiy. 
By    14   Qeo,    III.    c.    78.    s.    83,    insurance 
companies  are  authorised  and  required,  up- 
on request  of  a  person  interested  in  or  en- 
titled unto  a  house  or  other  buildingB  whidi 
may    be   burnt   down    or   damaged   by    fire, 
...    to  cause  the  insurance  money  to  be 
laid   out   and   expended   towards   rebuilding, 
reinstating  or  repairing  such  house  or  build- 
ings:— Held,   without   deciding   whether  the 
Act  was  in  force  in  this  province,  or  not, 
that  the  lessor  was  not  entitled  to  the  bene- 
fit of  it,  the  Act  not  applying  to  machineiy 
belonging    to   a   lessee,   and    the   lessor  not 
having  made  a  request  upon  the  insiuranoe 
company,    as    provided    by  the  Act  —  (2) 
That,  even  had  the  insurance  been  upon  the 
buildings,    the    lessor    would    have    had    no 
equity  to  it,  there  being  no  covenant  by  the 
lessee   to   insure  for  the  former^s  benefit — 
(3)    That    the   lessor    was    not   entided    to 
prove  for  damages  against  the  estate  with 
respect  to  the  covenant  to  leave  the  prem- 
ises in  repair  the  term  not  having  expired. 
Randolph  V.  Randolph,  4  E.  L.  R.  17,  3  N. 
B.  Eq.  576. 


Iieaaee'a   ooTonaat  to  paj  iaswri 
preminiiia  —  Ewtra  insurance  premiums  — 
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Pigment  6y  lenee  —  Notice  —  Lachea  — 
Wmver.] — A.  coYenant  in  a  lease  that  the 
lawe  ihould  pay,  in  addition  to  rental,  any 
"extra  premioms  of  insurance  of  the  prem- 
iMi  exacted  in  consequence  of  the  business 
or  work  he  carries  on  therein^*'  does  not 
inpose  on  tlie  lessor  the  obligation  to  notify 
tile  lessee  wlien  such  extra  premiums  are 
cneted,  eren  though  the  premises  were  oc- 
capied  for  a  number  of  years  by  the  same 
tentat,  eairying  on  the  same  business,  un- 
to a  lease  containing  the  same  dause, 
dniiag  which  no  extra  premiums  had  been 
piid. — Dilatoriness  on  the  part  of  the  les- 
sor sad  his  not  iwMt>g  the  demand  of  such 
citn  pRmiums  for  seyeral  years  cannot  be 
eoBstraed  as  a  waiyer  of  his  right  to  re- 
cover them.  MeMUlan  v.  Wing  Sang  Kee, 
»  Que.  a  G.  440. 


ledy  when  such  hidden  de- 
feat mere  wnhwnon  to,  or  could  not  he 
taoM  ly  ike  Unitord—C,  C.  ISH,  16Si.] 
—la  law,  the  landlord  is  bound  to  warrant 
the  lessee  for  all  defects  in  the  thing  leased 
which  prevent  or  diminish  its  use,  and 
i^echer  he  knew  of  them  or  not. — Although 
the  landlord  is  bound  to  such  warranty 
whether  he  knew  of  them  or  not,  still,  if  he 
did  not  know  of  them  and  could  not  know 
of  them,  then  the  action  in  warranty  could 
oaly  have  for  effect  to  obtain  a  reduction 
IB  the  rent,  without  damages,  while,  if  the 
hadloid  was  aware  of  the  existence  of  such 
defects,  or  should  have  known  them,  the 
■ctioa  will  have  for  object  the  recovery  of 
iamages  in  addition  to  a  reduction  in  the 
lent  or  cancdladon  of  the  lease.  Mergeay 
T.  Redeu  (1910).  16  R.  de  J..  354. 


lajiaaa — Covenant  to  renew — 
Seem-amce  of  term  —  Ooneent  of  lessor  — 
Enfereetment  of  covenant  —  Em^opriation.} 
—k  lease  of  wi^er  lots  in  Toronto  contained 
a  cofenant  by  which  the  lessees  at  the  ex- 
piration of  the  term,  on  conforming  to  the 
coafitions  and  giving  notice  to  the  lessors, 
would  be  entitled  to  a  renewal  or  payment 
for  their  improvements  at  the  option  of  the 
latter.    Part  of  the  leasehold  premises  were 
•Bid  ^  the  lessees  to  the  G.  P.  Rw.  Ck>.,  and 
the  halance  became  vested  in  the  appellants 
who  gave   the   required  notice   for   renewal 
as  to  th^  portion  and  remained  in  posses- 
saoD  for  some  time  after  the  lease  expired 
with  no  intimation  from  the  lessors  that  it 
would  be  refused.     The  C.  P.  Rw.  Co.  pro- 
ceeded to  expropriate  a  further  strip  of  the 
ksied  lands,  and  an  action  was  brought  to 
drtemiae  the  right  of  the  appellants  to  com- 
pcsaation  cm    the   basis  of   the   term   being 
icaewed: — HeitL  affirming   the  judgment   of 
the  Court  of  Appeal  for  Ontario   (18  Out. 
L.  R.  85)    that   the  covenant  for   renewal 
ceuld  only  be  enforced  for  the  whole  of  the 
huds  and  not   for  the  part  held  by  appel- 
laatL— ffeld,   also,   that   though  the  lessors 
bj  taoataxtxDg  to  the  assignment  to  the  C.  P. 
Kw.   Co.    had    recognised    the    existence   of 
•aae  rij^t  of  renewal  which  was  also  as- 
Naed,  it  was  the  right  to  renew  for  a  part 
eikf.     The   appellants,  therefore,   were   not 
^Btitled  to  the  compensation  daimed.  Brown 
WUHug  Co.  v.  Con.  Pac.  Rw.  Co.   (1910), 
3^  G.  L.  T.  335. 


to   aemtribnta   to 
stoak  —  Breach  by 


lessor  —  Remedy,] — ^A  covenant  in  a  lease 
of  a  farm  that  the  lessor  will  contribute 
one-half  the  expenses  of  feeding  the  stock, 
and  that  the  latter,  as  it  becomes  unproduc- 
tive, will  be  renewed  by  sale  and  purchase, 
will,  in  case  of  breach  by  the  lessor,  g^ve 
the  lessee  a  right  of  action  to  be  allowed 
to  carry  it  out  at  the  cost  of  the  lessor. 
Laurin  v.  Afeunier  dit  Legac6^  30  Que.  S. 
C.  78. 

K«sl®^t  to  deliwer  premises  —  Dam- 
ages.]— The  obligation  to  deliver  the  prem- 
ises leased  at  the  time  agreed  upon  is  of  the 
very  essence  of  a  contract  of  lease«  and  a 
refusal  or  neglect  to  deliver  is  ground  for  a 
summary  action  for  the  recovery  of  damages 
resulting  from  the  failure  to  carry  out  the 
obligations  of  the  lease.  Davignon  v.  Che- 
valier, 8  Que.  P.  R.  104. 


Hot  to  sublet  —  Equity  —  Ahrogatioi 
Receipt  of  rent  from  suh-tenant — Estoppel.] 
— A  clause  in  a  lease  prohibiting  subletting 
is  always  to  be  strictly  observed,  and  the 
Court  will  not  consider  whether  it  is  equit- 
able or  not.  It  cannot  be  abrogated  unless 
by  a  new  agreement  in  form  as  binding  as 
the  lease. — 2.  A  landlord  who  continues  to 
receive  rent  for  the  demised  premises,  giving 
a  receipt  in  favour  of  the  tenant,  does  not 
thereby  renounce  the  benefit  of  the  clause 
forbidding  subletting,  although  the  pay- 
ments of  rent  are  in  fact  made  by  the  sub- 
tenant. VaiUanoourt  v.  Saint-Denis,  34 
Que.  S.  C.  26. 

Hot  to  sublet  without  leawe — Breach 
— Assignment  of  interest  in  lease  to  co- 
lessee  and  co-partner  —  Change  of  posses- 
sion —  R^ht  to  renewal  of  term.] — ^A  lease 
of  land  for  five  years,  made  pursuant  to  the 
Act  respecting  Short  Forms  of  Leases,  con- 
tained a  covenant  by  the  lessees  not  to  as- 
sign or  sublet  without  leave,  and  a  covenant 
by  the  lessor  for  renewal,  provided  that  the 
lessees  should  have  duly  kept  and  performed 
all  the  covenants,  etc.,  and  have  given  six 
months*  notice  that  they  required  a  further 
term.  While  the  lease  was  current  it  was 
assigned  by  the  lessees  to  the  two  defendants, 
who  were  partners,  with  the  written  con- 
sent of  the  lessor,  and  before  the  expiiy  of 
the  lease  one  of  the  defendants,  by  deed, 
without  the  leave  of  the  lessor,  assigned  all 
interest  in  the  lease  to  his  co-defendant,  and 
surrendered  to  him  possession  of  the  de- 
mised premises,  of  which  he  had  since  been 
in  exclusive  occupation:  —  Held,  that  the 
execution  of  this  deed«  followed  by  the 
change  of  possession,  constituted  a  breach 
of  the  covenant  of  the  lessees  not  to  assign 
or  sublet,  for  which  the  lessor  was  entitled 
to  enter,  and  had  the  effect  of  putting  an 
end  to  the  right  to  a  renewal  provided  for 
by  the  lease.  Varley  v.  Coppard,  L.  R.  7 
G.  P.  505. 


Obli^tioBs  of  lessor — Keeping  premises 
in  repoH-  —  Apparent  defects.] — ^The  legal 
obligation  to  keep  the  premises  in  a  condi- 
tion to  serve  the  purpose  for  which  they 
have  been  let,  being  of  the  nature  but  not  of 
the  essence  of  the  contract  of  letting,  the 
lessor  may  validly  stipulate  that  he  shall 
not  be  bound  to  do  so. — ^The  lessor  incurs 
no  obligation  by  reason  of  apparent  defects 
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of  which  the  lessee  was  aware  at  the  time 
of  the  making  of  the  lease.  Rivard  v.  Fel- 
chat,  28  Que.  S.  C.  8. 

Pennittias    ^^    lessor    to    ro-lot  — 

Premises  leaded  for  landlord's  advantage  if 
the  lessee  vacates  them,]  —  The  lease  be- 
tween the  parties  provided  that  in  case  the 
lessee  abandoned  the  leased  premises  or  any 
part  thereof  before  the  end  of  the  lease,  the 
lessor  was  free  to  take  possession  of  them 
immediately  and  re-let  them  in  whole  or  in 
part  for  his  own  advantage  by  way  of  dam- 
ages, without  prejudice  as  to  his  rights 
against  the  lessee  for  the  fulfilment  of  his 
obligations  and  the  payment  of  the  rent. 
The  lessee  abandoned  the  premises  and  the 
lessor  took  possession  of  them  and  re-let 
them: — Held,  that  the  clause  cited  of  the 
lease  did  not  give  the  lessor  the  right  to 
receive  double  rent  for  the  premises,  but,  on 
the  contrary,  he  was,  and  is,  obliged  to  ac- 
count to  the  lessee  for  what  he  has  received 
or  will  receive  from  his  new  tenant.  Richr 
ardson  v.  Leonard  d  Cote,  16  R.  de  J.  193. 

ProhibitioB  to  svblot.] — Knowledge  by 
a  lessor  during  several  months  that  the 
leased  premises  are  sub-let  in  violation  of  a 
prohibitive  clause,  is  no  bar  to  an  action 
brought  by  him  against  the  lessee  to  have  the 
lease  rescinded  for  such  violation.  Venner 
v.  Thienel  (1909).  36  Que.  S.  C.  223. 

Prostitiition  —  Immoral  contract  — 
Knowledge  by  lessor  —  Clause  providing 
for  re-letting  —  C.  O.  16*57.]— A  tenant 
cannot  refuse  to  pay  his  rent  under  the  pre- 
text that  he  leases  the  premises  for  the  pur- 
poses of  prostitution,  unless  he  prove  that 
the  lessor  knew  that  the  premises  were 
leased  and  occupied  for  such  purposes. — ^A 
clause  in  a  lease  wherein  it  is  stipulated 
that  in  case  the  lessee  should  leave  the 
premises,  the  lessor  would  have  the  right  to 
take  possession  of  them  and  re-let  for  his 
own  benefit,  without  prejudice  to  his  rights 
against  the  tenant,  cannot  be  interpreted  in 
such  a  way  as  to  allow  the  lessor  to  receive 
double  rent,  but  it  means  that  the  lessor 
must  credit  the  tenant  with  such  moneys 
as  are  received  from  the  re-letting.  Richard- 
son v.  Leonard  d  Coti,  16  R.  L.  n.  s.  213. 

Qvlet  enjoyment  —  Lease  for  term  — 
Park  owned  by  landlords  —  Company  — 
Charter  —  Subdivision  into  lots  and  streets 
— Imposition  of  admission  fee  —  Right  of 
access.]  —  Under  letters  patent  issued  in 
1875  incorporating  the  defendants,  power 
was  conferred  to  acquire  a  tract  of  land 
and  to  improve,  sell,  or  otherwise  dispose 
of  the  same  in  lots,  plots,  or  parcels,  as  the 
by-laws  might  provide,  which  the  defend- 
ants did.  and  by  plans  duly  registered  sub- 
divided It  into  lots  with  streets  or  avenues 
giving  access  to  the  lots.  By  s.  6  of  47  V. 
c.  83  (O.),  the  company  were  authorised 
to  impose  and  collect  an  admission  fee  from 
any  person  seeking  an  entrance  into  **  the 
premises  occupied  by  the  company,'*  and 
those  claiming  under  them;  but  such  pay- 
ment was  not  to  prevent  the  company  from 
excluding  or  ejecting  any  person  from  the 
premises  for  disorderly  conduct.  In  1885, 
by  a  lease  under  the  Short  Forms  Act.  the 
company  leased  two  of  the  lots  for  999 
yoai'9,  subject  to  the  letters  patent  and  the 


company's  by-laws  then  or  thereafter  to  be 
enacted,  the  lease  containing  a  covenant  by 
the  lessee,  on  behalf  of  herself  and  her  as- 
signs, at  all  times  during  the  term  to  ob- 
serve, keep,  and  pei^orm  all  such  by-laws^ 
etc.,  there  being  also  a  covenant  by  the  com- 
pany for  quiet  enjoyment.  In  1889  the 
lease  was  assigned  to  the  plaintiff.  In  1902 
a  gate  was  placed  at  the  entrance  to  the 
grounds,  and  a  by-law  passed  requiring  an 
admission  fee  or  toll  to  be  paid  by  all  per^ 
sons  seeking  admission  to  the  grounds,  un- 
der which  the  company  daim^  the  right 
to  demand  payment  thereof  from  the  plain- 
tiff and  each  adult  member  of  his  family, 
and  by-laws  were  subsequently  passed  in 
1904,  1906«  and  1907,  raising  the  amount 
of  the  fee: — Held,  that  the  plaintiff,  by  vir- 
tue of  the  lease,  was  entitled  to  the  reason- 
able use  of  the  roads,  streets  and  avenues 
leading  to  his  premises  for  access  thereto, 
and,  though  it  was  doubtless  intended  that 
the  lessee  personally,  if  not  his  lands,  should 
be  subject  to  some  control  by  means  of  by- 
laws, and  to  charges  for  certain  services,  the 
power  to  regulate  such  services  did  not  cany 
with  it  the  right  to  impose  an  admissioD 
fee,  with  the  corresponding  right  to  excolde 
for  non-payment,  etc.;  and  that  s.  6  of  the 
Act  was  applicable  to  those,  such  as  casual 
visitors,  who  merely  sought  an  entrance  to 
the  defendants'  premises  or  through  them 
to  the  premises  of  others,  and  not  to  a  per- 
son such  as  the  lessee  who  sought  an  en- 
trance to  the  grounds  for  the  purpose  of 
reaching  his  own  premises;  Maclaren  and 
Meredith,  JJ.A.,  dissenting.  Irving  v. 
Orimsby  Park  Co,,  16  O.  L.  R.  386,  11  0. 
W.  R.  748. 


Renew   or   pay   for  latproTementa— 

Exercise  of  option  to  pay  —  Right  of  lessee 
to  possession  untU  payment  —  EquitaItU 
lien  —  Ejectment  —  Defence  on  equitable 
grounds  —  Relief  —  Incomplete  appraise- 
ment,]— A  lease  (a  renewal  of  a  former 
lease  of  the  same  premises)  contained  a 
covenant  to  renew  at  the  end  of  the  term 
or  pay  for  improvements  *' heretofore 
erected,  or  which  may  be  hereafter  erected 
or  made  by  the  said  A.  C."  (the  lessee) ; 
the  improvements  to  be  valued  by  two  dis- 
interested persons  to  be  chosen  by  the  par- 
ties, which  two  persons  in  case  of  disagree- 
ment were  to  choose  a  third*  the  appraise- 
ment of  whom  or  any  two  of  whom  was  to 
be  conclusive  as  to  the  value.  The  lessor 
having  determined  not  to  renew,  appraisers 
were  appointed  by  the  parties,  and  they, 
failing  to  agree,  appointed  a  third.  The 
three  met,  and  the  appraisers  of  the  plain- 
tiff and  the  third  chosen  agreed  on  the  sum 
of  $2,500  as  the  value  of  the  improvements, 
which  sum  the  plaintiff  tendered  and  the 
defendant  refused  to  accept,  and  also  re- 
fused on  demand  to  give  up  possession,  and 
the  plaintiff  brought  ejectment.  At  the  trial, 
without  a  jury,  the  Judge  found  that  im- 
provements for  which  the  defendant  was  en- 
titled to  compensation  had  not  been  con- 
sidered by  the  appraisers,  and  the  appraise- 
ment was  not  full  and  complete.  In  addi- 
tion to  denying  the  plaintiffs  title,  the  de- 
fendant, by  plea,  asserted  the  right  to  hold 
possession  on  equitable  grounds,  asked  to 
have  the  award  set  aside,  and  a  renewal 
lease  decreed  to  be  executed: — Held,  that 
the    lease    neither    expressly    nor    impliedly 
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give  the  defendant  the  nght  of  possession 
diimed,  and  the  facts  did  not  entitle  her, 
OD  equitable  grounds,  to  retain  possession, 
or  on  this  application  to  have  the  award 
■rt  aside  or  the  relief  asked  for.  Purdy  v. 
iVler  38  N.  B.  R.  465,  5  B.  L.  R.  350. 

B«palr  —  Implied  covenant  —  Demise  of 
p^ri  of  premises  —  Defect  —  Injury  to 
ttn§»f$  goode,} — ^There  is  no  implied  coven- 
ant on  the  part  of  a  landlord  to  protect  a 
tenant  of  Uie  ground  floor  against  water 
percolatmg  through  a  defective  roof.  A 
tenant  taking  i>art  of  a  building,  in  other 
parts  of  which  are  defects  likely  to  result 
in  damage  to  him,  should  examine  the  prem- 
iics  and  contract  for  the  removal  of  such 
defects  as  are  apparent,  otherwise  he  will 
kave  no  remedy  afterwards  against  the  land- 
lord for  damages  caused  by  such  defects. — 
Rogtn  V.  SoreU,  14  Man.  L.  R.  450,  special- 
ly referred  to.  Barker  v.  Ferguson,  16  O. 
I.  R.  252.  11  O.  W.  R.  257, 


ive  to  repair  buildings  to  be 
wected  —  Assignment  of  reversion  —  Re- 
nofal  of  building  erected  by  tenant — Right 
of  assignee  to  sue  —  Trespass  —  Damages 
—Coats  —  Distribution  —  Divided  success 
—Distinct  issues  —  Scale  of  costs  —  Juris- 
diction of  Division  Court  —  Title  to  land. 
Imcu  v.  McFee,  12  O.  W.  R.  839. 

Mtptdrm — Expiry  of  lease — ResUiation  of 
fewe  —  Damages  —  Amendment  —  Jnct- 
*irt«l  demmnd  —  O,  (7.  IW,  1626,  16S2, 
i63}.]— Although  the  obligation  of  the  lessee 
is  to  ddiver  to  the  lessor  the  leased  premises 
in  the  condition  in  which  he  received  them, 
only  at  the  expiration  of  the  lease,  neverthe- 
loia  if  be  commits  waste  of  a  serious  nature, 
the  lessor  is  not  bound  to  wait  until  the 
aqdry  of  the  lease  to  take  action. — ^A  lessor 
«ko  sues  his  tenant  to  force  him  to  put  the 
kased  premises,  which  he  allowed  to  deter- 
iorite.  in  good  order,  and  also  claims  dam- 
acca,  may,  by  an  incidental  demand  for  sub- 
■eqoent  damages,  demand  the  cancellation 
of  tke  lease.  Rmffemacht  Y,  Tsipuras  (1910), 
16  R.  L.  n.  a.  532. 


by  lAsdlrad.! — ^When  there  is 
BO  issraediate  necessity  for  vacating  leased 
pxemises  requiring  repairs,  the  tenant  should 
ifit  take  action  against  the  landlord  to  have 
hioi  orda*ed  to  make  the  necessary  repairs. 
BUgg  w.  Ffigow  (1910),  17  R.  L.  n.  s.  49. 


•f  artlolea  on  premises — As- 

mgmm^emt  of  lease  —  Personal  covenant  — 
Brtmch  prior  to  assignment  —  LichiUty  of 
sst^gneej\  —  The  assignee  of  a  lease  of  a 
store  and  premises  and  of  certain  personal 
pioperty,  enumerated  in  a  schedule  annexed 
to  the  lease,  which  contained  covenants  not 
to  asainn  without  the  consent  of  the  lessor 
and  at  the  expiration  of  the  term  to  yield  up 
Che  premises  and  return  the  articles  men- 
tioned in  the  schedule,  who  got  the  lessor 
ts  ngn  an  assent  to  the  assignment,  con- 
taiaing  a  proviso  that  it  was  subject  to  the 
paynent  of  the  rent  and  the  performance 
o€  the  covenants  in  the  lease  reserved,  is 
sot  liable,  in  an  action  on  the  covenant  to 
mum  the  goods,  for  a  breach  committed  by 
the  original  lessee.  Goggin  v.  WKittaker, 
38  X.  B.  R.  415.  4  B.  L.  R.  543. 

c.c.i.-~79 


SpeciiLo    perf omianee    bj    lessor  — 

Right  to  sue  for  a  reduction  of  renial.]— 
The  right  of  the  lessee  to  sue  for  specific 
performance,  under  s.  1  of  Art.  1641  C.  C, 
applies  only,  as  stated  therein,  to  repairs 
and  ameliorations  stipulated  in  the  lease, 
or  which  the  lessor  is  bound  by  law  to 
make;  it  does  not  extend  to  the  erection  of 
works  (especially  outside  the  premises 
leased),  required  to  procure  a  covenanted 
state  of  things.  Hence,  an  undertaking  in 
a  lease  by  a  lessor  to  heat  the  premises 
convenallement  et  confortahlement,  does  not 
give  the  lessee  a  right  of  action  to  com- 
pel the  lessor  to  build  a  furnace,  for  that 
purpose,  in  a  cellar  under  the  leased  prem- 
ises. Failure  by  the  lessor  to  carry  out  the 
above  agreement  does  not  give  the  lessee 
a  right  of  action  to  have  a  different  lessor 
rental  substituted  to  that  agreed  upon  in 
the  lease.  Lapointe  v.  Vincent  (1909).  35 
Que.  S.  C.  485. 

Sub-letting;  forbidden  withont  eon- 
sent  in  writins  of  lessor  —  Verbal  con- 
sent —  Proof  —  Verbal  acknowledgment  of 
lessor  —  Plaintiff  in  action  to  rescind  — 
Tacit  consent  to  sub-lessee,] — ^A  clause  in 
a  lease  forbidding  sub-letting  without  the 
written  consent  of  the  lessor  is  not  so  in- 
flexible that  a  verbal  consent  cannot  be 
given  to  the  lessee,  so  that  in  an  action 
brought  to  set  aside  the  lease  by  the  grantee, 
the  grantor  may  plead  that  he  has  never  ad- 
mitted him  as  a  tenant.  Oral  proof  by  the 
lessor  of  this  former  consent  to  a  sale  of 
the  real  estate  to  the  plaintiff,  along  with 
tacit  approbation  of  the  latter  of  the  sub- 
lease arising  from  the  knowledge  he  had  of 
it  for  several  months  without  taking  any 
action,  is  sufficient.  Jilbert  v.  Bowen,  1909. 
36  Que.  S.  C.  309. 

Tenant  depriTOd  of  possession  while 
landlord  made  neeessary  repairs — Evic- 
tion —  Breach  of  covenant  for  quiet  enjoy- 
ment —  Seieure  of  goods  —  Trespass.]  — 
Action  for  damages  for  eviction  and  tres- 
pass. Plaintiff  moved  out  at  defendant's  re- 
quest to  allow  him  to  make  needed  repairs. 
There  was  no  intention  to  put  an  end  to 
tenancy.  Such  dispossession  did  not  amount 
to  an  eviction — consequently  there  was  no 
suspension  of  rent.  Plaintiff  asked  for  his 
"stuff."  Defendant  answered:  "You  pay 
the  rent,"  and  refused  to  let  plaintiff  have 
the  goods  seized: — HM,  not  to  be  a  suffi- 
cient distress.  The  onus  is  on  the  defend- 
ant. The  landlord  is  not  entitled  to  hold 
the  articles  seized  without  distraining.  Mah 
Po  V.  McCarthy,  10  W.  L.  R.  670,  2  Sask. 
L.  R.  119. 


3.    DISTBEBB — RJENT. 


Aooeleration  elanse  in  lease — Distress 
for  three  months'  rent  in  advance — Ciroum- 
stances  not  justifying  acceleration — Distraif^ 
ing  goods  of  third  person  on  premises  — 
Wrongful  distress — Right  of  third  person  to 
diouble  damages  under  2  W.  d  M.,  sess,  1,  e. 
5,  s,  5 — Liability  of  landlord  and  bailiff,] — 
A  lease  of  a  shop  by  the  defendants  H.  to 
L.  for  one  year  from  the  7th  January,  1909, 
contained  a  covenant  by  L.  that  he  would 
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not  assign  or  sublet  without  leave;  and 
also  a  covenant  that,  if  the  term  or 
any  of  the  goods  and  chattela  of  the  lessee 
should  be  at  any  time  taken  in  execution 
or  attachment  by  creditors  of  the  lessee,  or 
if  the  lessee  should  make  any  assignment 
for  the  benefit  of  creditors,  or  become  bank- 
rupt, or  attempt  to  abandon  the  premises,  or 
to  sell  or  dispose  of  his  goods  and  chattels, 
so  that  there  would  not  in  the  event  of  such 
sale  or  disposal,  be,  in  the  opinion  of  the 
lessors,  a  sufficient  distress  on  the  premises 
for  the  then  accruing  rent,  then  the  current 
month's  rent,  together  with  the  rent  for  the 
succeeding  3  months  next  accruing,  should 
immediately  become  due  and  payable,  and 
the  term  should,  at  the  option  of  the  les- 
sors, forthwith  become  forfeited  and  deter- 
mined. There  was  also  a  proviso  for  re- 
entry by  the  lessors  on  non-payment  of  rent 
or  non-performance  of  covenants  or  seisure 
or  forfeiture  of  the  term  for  any  cause  afore- 
said ;  and  a  provision  that  the  word  "  lessee  ** 
should  include  the  heirs,  executors,  and  ad- 
ministrators of  the  lessee,  and  also,  if  the 
lessee  assigned  the  lease  under  consent  from 
the  lessors,  should  include  the  assigns  of  the 
lessee.  After  two  months  L.  sold  his  busi- 
ness, stock,  and  good-will  to  the  plaintiff, 
and  placed  him  in  possession  of  the  demised 
premises,  as  his  (Ii.*s)  tenant  The  plain- 
tiff continued  to  occupy  the  premises,  paying 
rent  to  the  defendants  H. ;  he  was  not  an 
assignee  under  the  terms  of  the  lease,  as 
the  defendants  never  consented  to  an  assign- 
ment; there  was  no  forfeiture  or  deter- 
mination of  the  lease  because^  of  any  sup- 
posed Bubdemise.  The  rent  was  payable 
monthly,  on  the  7th  day  of  each  month.  The 
rent  due  on  the  7th  May,  1909,  not  having 
been  paid,  on  the  17th  May  a  distress  war- 
rant for  the  amount  thereof,  $35,  was  signed 
by  the  defendant  W.  O.  H.  and  delivered  to 
the  defendant  W.  as  bailiff,  and  also  a  war- 
rant for  $105,  3  months'  rent  in  advance.  The 
seizure  of  the  plaintiffs  goods  made  under 
this  last  warrant  was  complained  of  in  this 
action  for  wrongful  distress  —  the  plaintiff 
denying  that  any  circumstances  accelerating 
the  rent  had  arisen.  The  defendants  Justi- 
fied under  the  covenant  in  the  lease  to  L., 
alleging  that  the  seizure  under  the  warrant 
for  the  $35  and  another  seizure  under  a 
chattel  mortgage  upon  Ik's  goods  were  seiz- 
ures of  the  goods  and  chattels  of  the  lessee; 
that  the  lessee  had  attempted  to  abandon 
the  premises,  and  attempted  to  dispose  of 
his  goods,  etc.  The  goods  seized  were  the 
plaintiff's  goods,  not  the  goods  of  the  lessee: 
— Held,  that  the  covenant  in  the  lease  did 
not  justify  the  distress;  that  putting  the 
plaintiff  into  possession  of  the  premises  was 
not  an  attempt  to  abandon  the  premises ;  and 
that  the  sale  of  the  business  as  a  going  con- 
cern, and  without  any  indication  of  inten- 
tion to  withdraw  the  property  from  the  reach 
of  the  landlords,  did  not  come  within  the 
covenant;  and,  at  any  rate,  the  defendants 
H.  had  never  formed  an  opinion,  as  required 
by  the  covenant,  the  only  cause  of  the  dis- 
tress for  $105  being  the  non-payment  of  $35 
on  the  7th  May. — HeJd^  also.  that,  as  the 
goods  of  the  plaintiff  had  been  seized,  he  came 
within  the  statute  2  W.  &  M.,  sess.  1,  ch.  5, 
sec.  5,  and  was  entitled  to  recover  double  the 
value  of  the  goods  seized;  and  damages  were 
assessed  on  that  basis;  and  judgment  given 
therefor  against  the  defendants  H.  and  the 


defendant  W.,  the  bailiff.    Okoderher  t.  H^r- 
ruon  (1910),  15  W.  L.  R.  687,  Man  Ll  & 

Aetlon  for  —  Abandonment  of  part  of 
claim — Amendment  —  De^ittmeni  —  Aetoit- 
tton  of  leaee,} — ^Where  a  plaintiff  renounces 
a  part  of  the  conclusions  of  his  action,  and 
amends  accordingly,  such  proceeding  on  hia 
part  is  in  reality  a  desistment  and  must  be 
treated  as  such. — 2,  An  action  for  a  res- 
cission of  a  lease  is  of  a  different  nature 
from  an  action  for  rent,  and  a  plaintiff  who 
has  at  first  simply  claimed  a  certain  amount 
of  rent,  cannot  aniond  his  declaration  with 
the  object  of  asking  the  rescission  of  the 
lease,  because  such  amendment  would  change 
the  nature  of  his  action.  Lachcmoe  T.  Da»' 
hiens,  23  Que.  S.C.  524. 

AotioB  for  —  Defence  —  Diitttrhamee  of 
po««e««toft.] — ^A  tenant  being  sued  for  rent 
may  plead  that  he  has  not  had  the  peaceable 
enjoyment  of  the  demised  premises,  or  that 
he  has  only  a  part  enjoyment.  S^^nod  of 
Diocete  of  Montreal  v.  £eUy,  20  Que.  8.  O. 
19. 

Aetion  for  —  Defences — Eviction — ^ESntry 
by  landlord  to  protect  property  —  Demised 
premises  becoming  uninhabitable.  Harrod  T. 
Watt  (N.W.T.),  1  W.  L.  R.  216. 

AottoB  for  —  Mortgagee  in  poteeetion — 
Emecutor  de  son  tort,] — The  defendant  and 
her  husband  resided  in  a  house  which  he 
rented  from  the  plaintiff,  the  rent  being 
pajrable  monthly.  At  his  decease  some  rent 
was  due,  and  the  defendant  remained  in  the 
house  for  another  month,  when  she  removed 
to  another  house.  She  was  about  to  take 
the  furniture  with  her  when  it  was  distrained 
upon  for  rent  due.  Under  pressure  of  the 
distress  she  paid  the  rent  then  due  and  ex- 
penses, and  took  the  furniture,  as  she  said. 
for  the  purpose  of  care  and  safe  keeping; 
and  not  as  claiming  it  as  her  own.  No 
letters  of  administration  were  issued.  Tlie 
widow  paid  the  funeral  expenses,  over  $50. 
The  value  of  the  furniture  was  less  than 
$200.  The  lease  expired  on  the  1st  May, 
1900,  and  it  was  for  the  rent  which  accrued 
from  September,  1899,  to  the  Ist  May,  1900, 
that  the  plaintiff  brought  this  action.  Before 
the  deceased  leased  the  premises  they  were 
mortgaged  by  the  plaintiff  to  a  company, 
which  mortgage  was  then  at  the  time  of  this 
action  standing  on  the  premises  for  $2300. 
The  company  on  the  27th  July,  1899,  took 
possession  of  the  premises  as  mortgagees, 
and  gave  notice  to  the  deceased  to  pay  ail 
future  rent  to  them,  which  he  did.  The  dis- 
tress proceedings  were  taken  by  the  company, 
and  rent  collected  paid  over  to  the  company, 
and  the  property  was  still  at  the  date  of  the 
action  in  the  possession  of  the  company, 
who,  as  mortgagees,  were  receiving  the  rents : 
—  Held,  that  the  company,  having  entered 
into  possession  by  collecting  and  receiving 
the  rents  of  the  premises,  alone  had  the 
legal  right,  as  mortgagees,  to  take  them,  or 
to  bring  an  action  for  the  rents  due;  and  the 
plaintiff  could  not  therefore  recover  in  this 
action.  Morrison  v.  Jackson,  21  C  L.  T.  85. 

AotioB  for — Ttffie  for  bringing J\ — ^Wbea 
a  gale  of  rent  is  payable  on  a  day  certsJn, 
the  tenant  has  the  whole  day  to  pay,  and  an 
action  begun  on  that  day  is  premature. 
Robert  v.  Oagnon,  10  Que.  K.  B.  237. 
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^^«tl«a  for  fovnd  bTeaeh  —  Jury  aa- 
•ORd  damages  at  $125.  value  of  property  res- 
aied— Role  niti  for  nonsuit  or  in  alternative 
for  new  trial — Grounds  tenancy  bad  termin- 
»ted  and  distress  could  not  be  made — Accept- 
tnce  of  key  and  other  grounds — Justification 
-Coojfa  in  eu9todia  legis— 12  Bdw.  VII.  (P. 
BX),  c.  12,  8.  1 — No  attempt  to  prove  second 
dnUcas  Bole  discharged  with  costs.  Jfyert 
^  SmUk,  9  N.  B.  R.  223,  and  Attack  v. 
BmmwOi,  3  B.  &  S.  529  foUowed.  Hasyard 
▼.  8tem$  (P.  E.  I.  1911),  9  B.  L.  R.  321. 

AMnm  tor  rent  —  Application  for  lease 
•j4  •evotiationa  —  Condition  —  Poaaession 
•/  nA-tenant  —  Invalidity  of  document  aet 
?*.,*•  towe.] — ^Action  for  rent  for  part  of  a 
jmMing:— HeW,  on  the  evidence,  that  the  de- 
wMant  had  never  been  in  possession  either 
pmoBally  or  by  tenant.  The  defendant  never 
jeaived  a  valid  lease.  The  plaintiif  failed 
to  prove  compliance  with  the  conditions  of 
woidant's  application  to  the  agent  for  a 
«se.  Action  dismissed.  Lauder  v.  Peltier, 
U  W.  L.  R.  333. 

^Artlaa  for  rent — Surrender  of  premises 
--Operation  of  law — ^Acceptance — ^Delivery  of 
•n^--Snbsequent  renting  of  premises.  Yukon 
Trut  Co,  v.  Papieh  (Yuk.),  8  W.  L.  R.  852. 

'^^pMBtemt  for  lease— Refusal  to  sign 
--  Tiking  possession  —  Effect  of— Referable 
to  agreement — Possession — Use  and  occupa- 
boa.  Toronto  v.  MaUon,  2  O.  W.  R.  933. 
4  O,  W.  R,  386. 


.     ^-r-— f er  r««t  —  Rent  due  — 

am§^  of  the  term — Leaaee^a  intention  to  re- 
•w  ^eeta--C,  P.  952,  C.  C.  /0S9.J— The 
■at «  9item^  the  day  upon  which  something 
*»jne  or  iwyable,  belongs  whoQy  to  the 
Mtor,  and  he  has  the  whole  of  that  day  to 
ttaoiazge  Us  indebtedness. — Thus,  if  rent  is 
m  on  the  lat  September,  the  lessee  has  the 
»We  of  that  day  to  pay  it;  the  landlord 
2>Bot  i«oe  an  attachment  for  rent  on  that 
day  even  though  the  tenant  may  have  refused 
to  pay  on  tlie  morning  of  the  same  day. — The 
tonaaf  8  intention  to  remove  his  effects  does 
M  deprive  him  of  the  benefit  of  the  term. 
Ooc»y  v.  Po«Im  (1910),  12  Que.  P.  R.  211. 

Attaeh»ent  for  reat.] — When  movable 
?[•"», f^'^ujrfiing  the  leased  premises  are 
naodnkntly  and  secretly  removed  and  are 
•Jimred  by  a  third  person,  the  delay  within 
'[w*  to  attach  them  by  recaption  only  com- 
52^  ^  ™^  ^™  ^«  ^te  upon  which  the 
gndloid  ii  made  awaxe  of  their  removal 
Bat  he  aiwold  attach  them  within  the  next 
toOoving  eight  days,  otherwise,  that  delay 
mjiag  expired,  he  is  deprived  of  his  privil- 
y  >Pd  all  recoarse  against  the  third  person 
y  ywwsion  of  such  effects.  LaUemand  v. 
i^nie  (1910).  39  Que.  S.  C  218. 


•\^~-  '  ■  ^»  *er  roBx  — — ■  ^■»iwi»ng»'" 

jymment  aa  to  damaffea.] — ^There  is  noth- 
tog  to  prevent  the  plaintiff  in  an  attach- 
■J«ttrf  goods  for  rent  and  damages  from 
2|2*J"*"«  the  claim  for  damages,  and  such 
S5"*"*  ^^  ***>'  be  rejected  on  motion. 
"•f^^  T.  PouUm,  4  Que.  P.  R.  105. 


^^^^  for  iaavroTOBftents  —  Rent  5y 
"»«p«l»o»  —  Cancelation  of  leaae  —  Re- 


covery of  bonus  —  Commercial  estahUah- 
ment  —  Civil  contract.] — ^A  sum  of  $300 
paid  by  the  tenant  to  the  landlord  as  a 
bonus  for  improvements  made  to  the  demised 
premises,  is  equivalent  to  an  additional  rent 
paid  by  anticipation.  2.  If  the  lease  is  afteiv 
wards  by  a  judgment,  cancelled  at  the  suit 
of  the  tenant,  for  default  of  the  landlord  to 
make  repairs  which  it  is  his  duty  to  make, 
the  latter  will  be  ordered  to  pay  back  such 
bonus  in  the  same  way  as  any  other  rent 
paid  by  anticipation.  3.  The  letting  of  an 
immovable  for  a  commercial  establishment 
is  a  purely  civil  contract.  Cot4  v.  Cantin, 
21  Que.  S.  C.  432. 

Building  lease  —  Value  of  huUdinga 
erected  by  lessee — Ascertainment  by  arbitra- 
tton--'Evtdence  of  rentals  and  expenditure — 
Admissibility  —  Special  case  —  Question  of 
lat^ArbttraHon  Act.]— Evidence  of  rentals 
and  other  income  received  from  buildings 
erected  on  leasehold  property,  and  of  all  out- 
going or  expenditure  in  respect  thereof  dur- 
ing the  term,  is  admissible  on  an  enquiry  be- 
fore an  arbitrator  for  the  purpose  of  deter- 
nuning  the  value  of  the  same,  although,  ow- 
ing to  exceptional  circumstances,  the  revenue 
derived  by  the  lessees  may  not  In  fact  affoiti 
assistance.— A  question  as  to  the  admissi- 
bility of  evidence  is  one  of  law  within  the 
meaning  of  s.  41  of  the  Arbitration  Act. 
Rogers  v.  London  d  Canadian  Loan  d 
Avency  Co,,  18  O.  L.  R.  8,  12  O.   W.  R. 

Tii?'?*^*J"**'*«*«*  —  Seizure  under  — 
Illegal  distress  —  Appropriation  of  pay- 
ments —  Abandonment  of  distress  —  Re- 
newal —  Proceeding  under  Overholding 
Tenants  Act  —  Res  judicata  —  Estoppel  — 
Kent  —  Damages  —  Oounterelaim  —  Use 

SS?i  ^^P*t'o»  -r  Findings  of  jury— New 
trial.  Stone  v.  Brooks,  2  O.  W  R  30a 
3  O.  W.  R.  482.  527.  ^ 

Glaim  to  goods  —  Notice  to  landlord  — 
Service  —  Proo/.]— A  bailiff  is  not  em- 
powered to  serve  upon  a  landlord  the  notice 
required  by  law  to  be  given  him  by  the 
owner  of  chattels  in  order  to  deprive  the 
landlord  of  his  right  to  a  lien  upon  goods 
on  the  premises  demised;  and  the  bailiflTs 
certificate  alone  is  not  suflScient  evidence  of 
the  notice  required  by  law  in  such  cases. 
Duperreault  v.  Paue4,  25  Que.  S.  O.  401. 

Claimant  of  goods  seised — Formal  de- 
fects in  seizure  —  Purchase  of  goods  from 
tenant.}  —  The  plaintiff,  being  the  defend- 
ant s  landlord,  seized  under  a  writ  of  saisie- 
gagene  goods  which  the  defendant  had  re- 
moved from  the  demised  premises.  These 
^VT  y®^®  claimed  by  an  intervenant  :— 
Held,  that  he  could  not  rely  upon  defects  of 
form  which  the  defendant  had  neglected  to 
invoke  within  the  time  allowed;  if  the  seiz- 
ure was  regular  as  against  the  defendant, 
it  must  be  held  regular  as  against  the  in- 
tervenant.— 2.  The  intervenant,  the  purchas- 
er from  the  defendant  of  the  goods  seized, 
took  subject  to  the  superior  rights  of  the 
landlord;  the  tenant  could  not  by  selling 
the  goods  deprive  the  landlord  of  the  privi- 
lege acquired  before  the  sale.  WUaon  y. 
McAvoy,  2  Que.  P.  R.  440. 
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Common  irall — Tearinff  down — Le$»ee — 
Damoffeg  —  Warranty  —  C.  C,  iW8.]— A 
sub-tenant  whose  dwellinir  is  made  uninhabit- 
able by  the  tearing  down  of  a  common  wall 
has  the  right  to  be  released  from  his  rent 
from  the  date  upon  which  he  was  obliged  to 
vacate  the  premises.  When  a  lessee  to  suit 
his  own  convenience  persists  to  remain  in 
an  uninhabitable  house,  it  cannot  be  con- 
sidered as  acquiescence  on  his  part  in  the 
state  of  affairs  nor  a  renunciation  of  his 
right  to  take  advantage  of  the  uninhabitable 
condition  of  the  premises  if  he  deems  proper 
to  do  so.  When,  for  the  foregoing  reasons, 
the  lessee's  action  against  the  sub-tenant  for 
rent  is  dismissed,  the  lessee  has  the  right  to 
call  the  lessor  in  warranty  for  the  amount 
of  rent  the  lessee  may  be  adjudged  to  pay 
him,  besides  what  he  receives  from  the  sub- 
tenant, but  he  has  no  such  action  in  war- 
ranty if  the  rent  received  from  the  sub- 
tenant exceeds  the  rent  payable  by  such  lessee, 
and  in  this  way  covers  the  amount  repre- 
senting the  diminution  in  rent  obtained  by 
the  sub-tenant.  Lanctot  v.  De  Boeck  i 
Laireille,  16  R.  L.  N.  S.  195. 

Dofault  la  payment  of  rent — Provi§o 

far  re-entry  —  Forfeiture  —  Waiver  — 
Pleading  —  Demurrer.] — ^A  plea  in  an  ac- 
tion of  trespass  by  a  tenant  against  his  land- 
lord alleging  that  it  became  lawful  under  a 
proviso  in  the  lease  for  the  landlord  to  re- 
enter for  non-payment  of  rent,  without  set- 
ting out  the  proviso,  is  bad  on  demurrer,  as 
stating  a  conclusion  of  law. — ^A  landlord  can 
not,  during  the  currency  of  the  lease  and 
before  the  expiration  of  the  term,  re-enter 
for  non-payment  of  rent  for  whidi  he  has 
distrained  on  goods  and  chattels  still  held 
by  him  under  the  distress.  Whittaker  v. 
Ooggin,  38  N.  B.  R.  378,  4  E.  L.  R.  530. 

Default  to  sell  —  Su^pennon  of  action 
for  rent,] — Where  a  distress  for  rent  has 
been  made,  and  the  goods  distrained  remain 
unsold  in  the  landlord's  hands,  his  right  of 
action  for  rent  is  suspended.  Lehain  y.  Phil- 
pot,  L.  iR.  10  Ex.  242,  followed.  Smith  v. 
Haight,  4  Terr.  L.  R.  387. 

Distreaa  —  Wrongful  —  Damages  —  B. 
8.  O.  c,  342,  t.  18,  «.-«.  2.1— Where  landlord 
levied  wrongful  distress  when  there  was  no 
rent  due  judgment  was  given  for  double  value 
of  goods  seized.  Wehh  v.  Bom  (1900),  14 
O.  W.  R.  802,  1  O.  W.  N.  112,  19  O.  L.  R. 
540. 

Appeal  to  Court  of  Appeal  refused,  15  O. 
W.  R.  206.  1  O.  W.  N.  317. 

Distress — Wrongful — No  rent  in  arrear — 
Damages  —  Term;] — Action  for  illegal  dis- 
tress. As  no  lease  established  under  which 
any  rent  in  arrears  judgment  for  plaintiff 
with  damages.  Canadian  Flam  Mills  v.  Mc- 
Gregor (1909),  14  O.  W.  R.  17. 

Distresfl  for  rent — Goods  of  sub-tenant 
—  Replevin  —  Forfeiture  of  rent  —  Proof 
of  breach  of  covenant — Cross-eoamination  of 
landlord,] — In  an  action  of  replevin  by  a  sub- 
lessee against  the  lessor  for  goods  taken  by 
the  lessor  under  a  distress  for  rent,  the  plain- 
tiff is  entitled  to  prove,  on  cross-examina- 
tion of  the  lessor,  that  there  had  been  a 
breach  of  a  covenant  in  the  lease  which  for- 


feited the  rent  claimed. — ^A  sub-lessee  in  sacli 
an  action  is  entitled  to  the  benefit  of  a  cove- 
nant in  the  lease  which  forfeits  the  rent  as 
a  penalty  for  a  breach,  though  there  has  been 
no  assignment  of  the  lease  in  writing.  Rm- 
quette  v.  Hebert,  37  N.  B.  R.  68. 

Dtatress  for  rent — Illegal  distress — ^Etent 
not  in  arrear — Clandestine  removal — Goods 
subject  to  bill  of  sale — ^Damages.  Clarke  ¥. 
Green,  1  E.  L.  R.  552. 

DiatreM  for  rent  —  IrreguloriOea  — 
Protection  of  statute — Failure  to  prove  ac- 
tual damage,]  —  The  defendant  distrained 
upon  the  plaintiff's  goods  for  rent,  then 
overdue,  but  nothing  further  was  done  and 
no  special  damage  was  shewn: — ffeld,  that, 
if  there  were  irregularities  in  connectioB 
with  the  making  of  the  distress,  the  defend- 
ant was  protected  by  R.  S.  N.  S.  1900,  c 
172,  s.  10. — ^A  previous  distress  of  the  plain- 
tiff's goods  was  irregular  in  a  number  of 
particulars,  among  others  as  including  soods 
which  were  not  distrainable,  and  omisaloQ  to 
give  the  notice  required  by  the  statute,  a  2» 
but  none  of  the  articles  were  removed  from 
the  premises;  the  plaintiff  continued  to  nae 
them  as  before,  and  the  distress  was  aban- 
doned before  anything  had  been  sold: — fl'eld, 
that,  to  entitle  the  plaintiff  to  damages  on 
account  of  the  irregularities  committed,  some 
substantial  hurt  or  injury  must  be  shewn, 
resulting  from  the  irregular  proceeding*  and 
that,  in  the  absence  of  proof  of  actual  dsun- 
age,  the  trial  Judge  erred  in  awarding  dam- 
ages to  the  plaintiff,  but  his  decision  on  this 
point  must  be  reversed  with  costs.  Beck- 
ham V.  Hickey,  38  N.  S.  R.  55. 


Distress  for  rent  —  Money  obtained  by 
landlord  by  fraud  —  Application  on  rent  — 
Transfer  of  tenanVs  goods  to  plaintiff — Bone 
fides — Landlord  not   entitled  to  set  up    iUe- 
gaiity.]   —  The  defendant,  as  bailiff   of  D., 
levied   upon   goods   in   premises  occupied    I7 
R.  as  tenant  of  D.,  but  which  were  claimed 
by  the  plaintiff  under  a  bill  of  sale  given  to 
secure  a  debt  due  for  services  rendered.     The 
evidence  shewed,  and  the  trial  Judge  found, 
that  the  wife  of  R.,  being  entitled  to  a  som 
of  money  held  in  trust  for  her.  D.  and  R. 
were   parties  to   a   misrepresentation    to    the 
trustee,  as  the  result  of  which  D.  obtained 
possession  of  a  portion  of  the  money  so  held 
in  trust,  it  being  agreed  between  the  psirties 
that  D.  should  retain  a  portion  of  the  money 
in  payment  of  a  debt  due  to  him  for  profes- 
sional services,  and  that  the  balance   should 
be  applied  by  him  in  payment  of  the  rent  of 
the  premises  occupied  by  R.  as  tenant  of  D. 
It  was  farther  shewn   and  found    that   the 
amount  received  by  D.  was  more  than  suffi- 
cient to  satisfy  the  debt  due  him  for  profes- 
sional services  and  the  rent  due  up    to  the 
time   of    the    distress : — Held,    that,     as    tlie 
plaintiff  was  not  shewn  to  be  a  party   to  tlie  ^ 
fraud,  and  was  not  a  privy  in  any  sense  wliich 
would  subject  her  to  its  consequences,   and 
as  her  title  to  the  property  in  question  was^a 
founded  on  a  bill  of  sale  given  for  good  oon«- 
sideration,  the  defendant's  principal  conld  not^ 
be  heard  to   make   the  contention   tl&at    the! 
money  obtained  from  the  trustee  was  received 
under  a  fraudulent  proceeding,  to  which  he 
himself  was  a  party.     Hains  v.  Lebianc    3S 
N.  S.  R.  528.  1  E.  L.  R  13.  '  ^ 
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lUstreM  for  rent — Non-payment  of  bail- 
ilfs  expenses — Excessive  distress  to  realise 
them  —  Goilnsive  sale  —  Depriving  of  costs. 
Gardner  v.  Simeon,  2  E.  L.  R.  90. 

DfstreM  for  ront — Purchase  by  landlord 
at  open  auction  sale — Illegal  sale — ^Replevin 
—Damages.    Tingley  v.  Bharpe  (B.C.),  3  W. 


Distress  for  rent — Replevin — Pleading — 
>*<»  cepit — RepUcaiion  impeaching  tenor's 
iitfe.]— A  replication  which  admits  the  tak- 
ing of  goods  under  a  distress  for  rent  and 
impeaches  the  lessor's  title  to  the  demised 
premises,  pleading  in  answer  to  a  plea  of 
eM  eepa  in  an  action  of  replevin,  is  bad  on 
demarrer;  per  Tuck,  C.J.,  Hanington  and 
McLeod,  JJ. — Per  Barker  and  Gregory,  JJ., 
that  the  replication  should  have  been  ob- 
jected to  by  an  application  to  strike  it  out. 
MrU^n  Y.  (ireen,  37  N.  B.  R.  204. 


for  rent — Suspension  of  remedy 
note  —  Rent  of  chattels  — 
Abatement  of  claim — Illegal  distress — ^Exces- 
Bve  distress — ^Detention  of  chattels  —  Dam- 
ages—0)anterclaim.  Armstrong  v.  Sherlock^ 
8  0.  W.  R.  577. 

IMstreae  'vben  no  rent  dne — Damages 
fer  tUeffol  distress  —  JfonUnai  damages.] — 
Aecioo  for  danuures  for  illegal  distress.  De- 
fendant's agent  had  told  plaintiff  to  pay  an 
aecoont,  keep  same  out  of  the  rent  and  remit 
balance,  which  he  did.  Defendant  then  dis- 
tnined  for  the  rent,  the  chattel  seized  being 
at  once  replevied:  —  Held,  no  evidence  of 
special  damage.  Judgment  for  $5  damages 
with  High  Court  costs.  Gormally  v.  McFee, 
13  0.  W.  B.  590. 


no  rent  dne  —  Illegal 
tiitrev  —  Damages  —  Judgment  —  Terms 
—Oists— Injunction.  Canadian  Flam  MiUs 
limited  t.  McGregor,  14  O.  W.  R.  17. 

Svidenee — Hypothec — Nature  of  action,] 
—IV  hypothec  security  of  a  certain  rente 
eaaaot  be  extended  beyond  the  limits  of  the 
piece  of  ground  described  in  the  deed  consti- 
tuting that  rent — 2.  No  hypothec  can  result 
fHHB  any  alleged  verbal  contract  to  pay  a 
certain  rent. — 3.  A  contract  to  pay  an  annual 
R9t  forever  cannot  be  proved  by  mere  parol 
tntiaiony.  —  4.  If  the  ground  occupied  is 
fRater  than  that  described  in  the  deed  con- 
ititnting  the  rent,  the  action  should  be  to 
Mpd  the  defendant  to  restrict  his  posses- 
■ioo  to  the  limits  expressed  in  the  deed,  and 
te  abCafai  a  **  ^t^tantum  meruit "  sum  as  the 
«alae  of  the  past  use  and  occupation  of  the 
ncf^,     Bourk  v.   Cormier,  16  Que.    S.   C. 


re  distreee  —  Irregularities  — 
_  —  Sale  for  full  value  —  Account 
«f  proceeds.  Pich€  y.  Montgomery,  1  O.  W. 
B.325. 


— Scope  of  bailiff's  au- 

terity  —  Adoption  —  Ratification — Find- 
m  of  jury.  MeCleUan  v.  Simpson,  12  O. 
W.  B.  1260. 


,t — Device  to  proteot  tenant 
of  tenstnfs  goods  under  emeoution 
by  bank  under  lease — Interpleader.] 


— Where  the  rent  fixed  by  the  document  creat- 
ing a  tenancy  is  so  excessive  that  a  Court 
might  come  to  the  conclusion  that  it  was 
never  intended  to  create  a  real  tenancy,  but 
that  the  provision  reserving  rent  was  a  mere 
device  to  enable  the  landlord  to  obtain  an 
additional  security  on  chattels  which  would 
otherwise  be  available  to  creditors,  such  pro- 
vision, and  the  distress  levied  under  it,  are 
invalid. — Ea  p.  Jackson,  In  re  Bowes,  14  Ch. 
D.  725,  followed. — ^The  defendant,  being  in- 
debted to  a  bank,  in  $5,200,  transferred  to 
the  bank  all  his  interest  in  certain  lands,  and 
the  bank  made  a  lease  of  the  lands  to  the 
defendant  at  an  annual  rental  of  $8,000. 
Under  the  execution  of  the  plaintiffs  against 
the  defendant,  the  Sheriff  seized  the  crop 
upon  the  land,  and  the  bank  claimed  the  crop 
under  the  provisions  of  the  lease.  The  evi- 
dence shewed  that  a  fair  annual  rental  for  the 
land  would  be  $2,000  i—Hetd,  in  interpleader, 
that  the  tenancy  was  not  a  bona  fide  one  but 
a  sham;  the  very  object  of  the  arrangement 
was  to  protect  the  defendant  and  prefer  the 
bank;  and,  therefore,  the  claim  of  the  bank 
to  the  crop  should  be  barred.  Waterous  En- 
gine Works  V.  WeUs  (1011),  16  W.  L.  B. 
274,  Sask.  L.  R. 

Ezemptiona — Goods  of  lodger  —  Notu^.] 
— Goods  declared  exempt  by  law  belonging 
to  a  person  who  lives  with  the  tenant  of  a 
house  cannot  be  seized  for  the  rent  by  the 
landlord,  with  those  of  the  tenant,  the  latter 
having  by  his  lease  renounced  the  privilege 
conferred  by  law  as  to  exemptions  from 
seizure. — 2.  A  notice  to  the  landlord  in  such 
case  is  not  necessary;  it  is  necessaiy  only 
in  a  case  where  the  lodger  has  upon  the 
premises  goods  which  are  not  exempt.  IfoUn 
V.  Rati4,  17  Que.  S.  C.  182. 

Ezemptiona  —  Machine,]  —  A  machin^ 
which  a  workman  keeps  habitually  going  ai 
a  means  of  gaining  his  livelihood,  is  exempt 
from  seizure  under  distress  for  rent,  accord- 
ing to  Art.  598,  para.  10,  C.  P.  Thurston 
V.  Hughes,  16  Que.  S.  C.  472. 

Ezen&ptions  —  Renunciation — Office  fur- 
niture,] —  The  defendant  rented  an  office 
from  the  plaintiffs  and  in  doing  so  re- 
nounced the  exemptions  from  seizure  which 
the  law  establishes  in  favour  of  the  debtor. 
The  plaintiffs,  having  made  a  seizure  for 
rent  due  upon  the  furniture  in  the  office  of 
the  defendant,  he  pleaded  that  these  effects 
were  exempt  from  seizure  by  virtue  of  Art. 
508,  C.  P.  C.:—Held,  that,  although,  from 
motives  of  humanity,  when  the  bedding, 
clothing,  and  food  of  the  debtor  and  his 
family  are  in  question,  there  is  ground  for 
coming  to  his  relief  and  freeing  him  from 
the  improvident  renunciation  which  he  has 
made  of  the  privilege  accorded  him  by  Art. 
508,  these  motives  do  not  apply  to  the  case 
of  the  furniture,  more  or  less  luxurious,  of 
an  office,  the  exemption  from  seizure  exist- 
ing thus  only  in  the  purely  private  interest 
of  the  debtor.  New  York  Life  Ins,  Co,  V. 
Garoeau,  16  Que.  S.  C.  247. 

Expired  lease  —  Renewal  —  Suffldenoy 
of  goods  —  Pleading  —  Jurisdiction  —  Su- 
perior Court.] — ^The  landlord's  privilege  in 
respect  of  goods  upon  the  demised  premises 
may  be  exercised  even  in  respect  of  rent 
due  by  virtue  of  a  lease  which  has  expired. 
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—  The  allegation  that  the  defendant  has 
Baffident  go^s  is  an  allegation  of  fact, 
which  may  not  be  pleaded  in  a  defence  in 
law,  even  if  the  declaration  does  not  contain 
an  allegation  to  the  contrary.  —  Want  of 
jnrisdiction  cannot  be  set  np  by  way  of 
defence  in  law. — ^The  Superior  COnrt  has 
jurisdiction  to  adjudicate  upon  the  ralidity 
of  a  distress  and  eviction  for  $110  of  rent 
dne  by  virtue  of  two  leases,  one  of  which  has 
expired,  and  $30  of  rent  to  fall  due.  Le- 
cUUre  y.  Beouchamp,  3  Que.  P.  R.  312. 

Fault  of  another  toaaat.] — The  owner 
of  a  house  is  not  responsible  for  the  dam- 
age which  the  tenant  of  the  cellar  suffers  by 
reason  of  the  infiltration  of  water  escaped 
from  a  supply  pipe  broken  by  the  fault  of 
the  tenant  of  the  storey  above  the  cellar, 
these  damages  resulting  from  a  plain  in- 
vasion of  the  enjoyment  of  the  tenant  of  the 
cellar,  which  makes  Art.  1616,  C.  C,  appli- 
cable. Beaulieu  V.  Beaudry,  16  Que.  8.  C. 
475. 


not  bound  first  to  sell  all  the  property  of  a 
third  person  found  on  the  demised  premiaes. 
Notes  of  other  cases  relating  to  distraint. 
Miller  Bros,  v.  Ttoohey,  40  N.  &  R.  424. 
See,  also.  Gunning  v.  SuiKerland^  ih,  43Sm; 
WilUamsmi  v.  Andrews^  426fi. 


Frandvlent  remoTal  of  tenant** 
g:oods  —  Active  procurement  of  third  party 
—  Liability  to  landlord  —  Pleading — Privity 
— Inscription  in  law  —  Preuve  avant  faire 
droit.] — ^A  third  party  who  removes  and  con- 
ceals, fraudulently,  and  in  concert  with  the 
lessee,  personal  property  subject  to  the  privi- 
lege of  the  lessor,  is  responsible  for  the  dam- 
ages caused  to  the  latter  by  the  loss  of  the 
rent. — 2.  An  allegation  in  these  terms:  "On 
the  15th  November,  1907,  in  the  night,  the 
defendants  or  their  employees  surreptitiously 
removed  the  personal  property  which  filled 
the  shop  renjted  by  the  plaintiff  to  Picard 
and  appropriated  them,  without  the  know- 
ledge and  without  the  consent  of  the  plain- 
tiff, and  disposed  of  them  to  their  profit:" 
is  sufllcient;  and  on  an  inscription  in  law, 
upon  the  ground  that  there  no  privity  be- 
tween the  parties  is  alleged,  the  action  will 
not  be  dismissed,  but  **  preuve  avant  faire 
droit  '*  will  be  ordered,  Lallemand  v.  Larue, 
35  Que.  S.  C.  431. 

Gale  aeoraine  after  action — Counter- 
claim— Damages  to  tenants  crop — Cattle  — 
Fences  —  Duty  of  tenant  neighbour  —  Evi- 
dence— Leave  to  adduce  on  appeal.  Littler 
v.  Berlin  Acreage  Co.,  2  O.  W.  R.  1153. 

Goods  frandnlently  ren&OTed — No  rent 
in  arrear  —  Illegal  distress  —  BiU  of  sale 
— Damages.}— Goods  fraudulently  or  clande- 
stinely removed  to  avoid  distress  can  not  be 
seized  under  distress  if  there  is  no  rent  in 
arrear.  Hoyt  v.  Stockton,  13  N.  B.  R.  60, 
considered. — In  an  action  for  an  illegal  dis- 
tress the  plaintiffs  are  entitled  to  recover 
the  value  of  the  ?oods  sold,  although  they 
are  subject  to  a  bill  of  sale  by  way  of  mort- 
gage to  secure  a  compromise  which  the 
plaintiffs  have  made  with  their  creditors. — 
Semhle,  per  Barker,  J.,  that  an  unlawful 
sale  of  the  defendant's  goods  by  the  plain- 
tiffs, which  goods  the  defendant  were  using 
in  a  particular  way,  gives  the  defendants 
the  right  to  demand  the  return  of  the  pro- 
ceeds by  way  of  damages.  Clark  v.  Qreen, 
1  B.  Lr.  R.  552.  37  N.  B.  R.  526. 

Good*  of  atraneer  and  of  tenant.] — 

A   landlord,    having   distrained    on    property 
found  on  premises  occupied  by  his  tenant,  is 


Goods  of  tenant  —  Refusal  to  deiiver 
up.] — The  plaintiff  had  rented  an  oflBce  from 
the  defendants  until  the  1st  May.  On  the 
15th  March  he  notified  the  defendants  that  be 
abandoned  the  office  from  that  day,  and  en- 
gaged to  pay  $35.  the  amount  due  up  to  that 
day,  on  the  2nd  April.  At  the  end  of  March 
the  plaintiff  claimed  his  goods  left  in  the 
office,  which  the  defendants  refused  to  i^ive 
up: — Held,  that  the  defendants  had  the  ri^t 
to  retain  the  goods  of  the  plaintiff  until  pay- 
ment of  the  $35.  This  principle  was  a  result 
of  the  right  to  follow  which  expressly  be- 
longs to  a  landlord.  The  goods  are  his 
pledge,  and  he  cannot  be  forced  to  part  witb 
them  until  the  sum  for  payment  of  which 
they  are  security  has  been  paid.  IdcAvoy  ▼. 
Merchants  Bank  of  Halifam,  3  Que.  P.  R. 
400. 

Croods  of  third  party  —  EwemptionM — 
Claim  by  third  party.] — ^A  landlord  has  no 
right  to  seize  the  chattels  of  a  third  person 
found  on  the  demised  premises,  whi<^  are 
exempt  from  seizure,  or  those  which  should  be 
left  to  the  debtor  at  his  election;  and,  as 
the  law  does  not  make  any  distinction  of  per- 
sons, this  choice  may  be  exercised  as  well  by 
the  third  party  interested  as  owner  of  audi 
chattels,  as  by  the  debtor  himself.  Bottiaat^ 
V.  Potvin,  27  Que.  S.  C.  105. 

Croods  of  third  person — Claim — "Natiea 
— Opposition.] — ^The  landlord's  lien  for  his 
rent  upon  the  goods  which  are  on  the  de- 
mised premises  extends  to  those  which  belong 
to  a  third  person,  and  an  opposition  made  by 
such  third  person  to  a  seizure  for  rent  which 
is  based  solely  upon  his  right  of  property,  and 
not  upon  a  notice  given  to  the  landlord  be- 
fore seizure,  will  be  dismissed  as  frivokHis 
and  ill-founded.  Quebec  Bank  v.  Tozer^  4 
Que.  P.  R.  131. 

Croods  of  third  person — Claim — tfoHca 
to  landlord  —  Description  of  goode — Inter- 
vention—C^osts.] — ^A  third  party,  the  owner 
of  goods  in  the  possession  of  a  tenant,  w^ho 
wishes  to  take  advantage  of  the  provisions  of 
Art.  1G22,  C.  C,  as  modified  by  61  V.  c.  4R 
(Q.),  should  give  a  notice  to  the  landlord 
describing  the  goods  of  which  he  is  the  owner, 
and  it  is  not  sufficient  for  him  to  notify  the 
landlord  that  he  is  the  owner  of  the  greater 
part  of  the  goods  which  are  found  in  the 
possession  of  the  tenant. — 2.  An  intervenUon 
filed  in  a  suit  begun  against  the  tenant  by  the 
landlord,  with  conservatory  seizure  of  the 
furniture  upon  the  demised  premises — no  rent 
being  then  due — is  a  sufficient  notice  of  the 
ownership  of  such  third  party,  if  it  describes 
the  goods  which  belong  to  the  intervener.—^ 
Nevertheless,  in  this  case,  the  intervener, 
having  given  occasion  for  the  proceedinics  of 
the  landlord — ^by  taking  away  without  distinc- 
tion the  goods  u^n  the  demised  premises,  of 
which  some  belonged  to  the  defendant,  before 
any  sufficient  notice  of  his  ownership  H^d 
been  given  to  the  landlord — was  responsible 
for  the  costs  incurred  by  the  latter,  and 
should  have  tendered  them  with  his  interven- 
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tioo,  and,  in  the  abflence  of  such  tender,  he 
Aoold  be  condemned  in  the  costs  of  the  con- 
tfttstiOD  of  his  intervention.  Mathieu  v. 
Cmcrd,  19  Que.  S.  G.  410. 


it — Arrear9 — Movable  or  im- 

_..-j|Ie— Promise  to  pay  —  Acceptance.] — 
A  sroond  rent  established  before  the  coming 
into  force  of  the  Ciyil  Code,  even  if  it  were 
imiBOTsble  onder  the  law  as  it  existed  at  the 
tisie  the  rent  was  settled,  has  become  moT- 
ibfe  by  the  operation  of  the  Code,  tinder  the 
pnmsions  of  which  it  is  convertible  into 
moacj,  and  redeemable,  and  consequently 
BWfable:  Arts.  388,  389,  390.  391.  C.  C— 2. 
Wbere  there  is  a  personal  promise  by  the 
psidiaser  to  pay  the  rent  to  the  vendor  at 
a  given  date  each  year,  there  is  a  personal 
liability  to  pay  the  amount  so  soon  as  the 
time  has  elapsed,  and  the  arrears  are  mov- 
able.—3.  Acceptance  of  such  promise,  by  the 
penoo  hy  whom  the  rent  was  created,  is 
asficiently  established  by  the  fact  that  he 
Mceived  payments  and  gave  receipts  to  the 
pordiasers  in  their  own  names,  and  entered 
them  in  his  books  as  owing  the  amount. 
LOTioletie  v.  Towpin,  21  Qae.  S.  C.  538. 


it  —  Preicription — Renuncia- 
tiem  —  AcknowiedifMent  —  Heire  —  Coits.} 
—The  prescription  of  five  years  applies  to  ar- 
Rais  of  a  rente  fondle, — 2,  To  effect  a 
lomndation  of  an  acquired  prescription,  both 
an  acknowledgment  of  the  debt  and  a  pro- 
Biise  to  pay  such  debt  are  necessary. — 3.  The 
heirs  or  legal  representatives  of  a  party  who 
boond  himself  by  deed  to  pay  a  rente  fon- 
c*^,  are  not  Jointly  and  severally  liable  for 
^  payment  of  the  rent  unless  expressly  de- 
dared  to  be  so.— 4.  Nor  are  they  jointly  and 
■everally  liable  for  the  costs  of  an  action 
hronght  against  them  in  respect  of  such  rent. 
Vrniime  Reverend  ReUgiouM  Ladiei  v.  Lamp- 
feu,  22  Que.  S.  G.  7. 

TlWal — Buiiding  regarded  ae  a  chattel — 
iutemttom  of  partiee  —  Notice  and  appraiee- 
•cal — No  epieidl  damages  proved  —  Action 
diwwiseii  with  coete.} — ^An  action  for  dam- 
ages for  breach  of  a  covenant  and  agreement, 
for  illegal  distress  and  withholding  posses- 
sionu  and  for  an  accounting,  etc — Latchford, 
J.,  Ml,  that  both  plaintiff  and  defendant  in- 
todcd  tibat  the  building  should  be  regarded 
as  a  chatld,  and  as  a  chattel  it  was  properly 
^  subject  of  a  distress;  that  the  rent 
daimed  was  due  and  that  distress  was  not 
IBeKal;  that  there  were  irregularities.  No 
notioe  was  given  or  appraisement  made  as 
required  by  statute,  but  in  the  absence  of 
proof  of  special  damages  the  tenant  was  with- 
out redress.  Action  dismissed  with  costs. 
Oeueh^rd  V.  Bishop  (1911),  19  O.  W.  R.  28. 
2  0.  W.  N.  996. 

niesal  distress  —  Abandonment — ^^li^ee- 
meut  to  s—pend  right  —  Violation  —  Tree- 
psit.1 — ^Under  a  distress  for  rent  issued  on 
the  12th  March  the  defendant  took  possession 
•f  the  plaintiff's  store  and  evicted  him.  On 
the  13th  March,  discovering  that  the  distress 
«ss  illegal,  he  induced  the  plaintiff  to  go  to 
the  store  with  his  attorney  and  the  bailiff 
vho  made  the  distress,  where  they  informed 
bin  that  the  distress  was  illegal,  and  a  new 
<>ne  would  have  to  be  made,  and  tltfy  then 
banded  him  the  key  of  the  store  and  an  in- 
ventory of  the  goods  distrained,  and  tendered 


him  $17  as  damages  for  the  eviction.  The 
bailiff  immediately  informed  him  that  he  had 
a  new  demand,  and  received  back  the  key  and 
they  left  the  store.  In  an  action  for  illegal 
distress,  it  was  not  left  to  the  jury  to  say 
whether  there  had  been  an  abandonment  of 
the  distress  under  the  first  warrant,  but  they 
found,  in  answer  to  a  question,  that  the  bailiff 
at  no  time  prior  to  the  service  of  the  second 
warrant  gave  up  the  possession  and  control 
of  the  goods  under  the  first: — Held^  that  it 
should  have  been  specifically  left  to  the  jury 
to  say  whether  what  took  place,  and  what 
was  done  on  the  discovery  of  the  mistake 
made  on  executing  the  warrant,  and  making 
the  distress  after  sunset,  was  done  with  the 
intention  of  abandoning  the  distress.  Per 
McLeod,  J.,  that  the  evidence  and  the  answers 
of  the  jury  to  the  questions  submitted  shewed 
that  the  defendant  at  the  time  the  second 
warrant  was  issued  had  the  goods  in  his 
possession  by  virtue  of  an  illegal  warrant, 
and  the  trespass  continued  as  if  no  second 
warrant  had  issued.  Where  an  agreement 
was  made  between  the  plaintiff  and  the  de- 
fendant that  if  the  plafiitiff  would  pay  the 
rent  on  the  1st  April  and  give  up  the  premises 
so  that  the  defendant  could  have  the  month 
for  making  repairs  for  a  new  tenant  coming 
in  on  the  1st  May,  he,  the  plaintiff,  would 
not  distrain  for  the  rent  until  after  default 
on  the  Ist  April: — Heldj  that  the  agreement 
would  have  the  effect  of  suspending  the  right 
to  distrain,  and,  if  the  defendant  in  iviolation 
of  it  distiialned,  he  would  render  himself  a 
trespasser.  Mooers  v.  Manzer,  36  N.  B.  R. 
205. 

Illegal  distress  —  Seizure  of  growing 
crops — ^Chattel  mortgage.  Meighen  y.  Arm- 
strong (Man.),  2  W.  L.  R.  676. 

IntproTemeatn — ^To  be  made  as  a  condi- 
tion of  paying  rent — ^Tenant  induced  to  go 
into  possession  by  the  misrepresentation  of 
landlord — ^No  rent  due  only  on  undetermined 
liability  for  use  and  occupation — No  sum 
certain  due— No  right  to  distrain.  Replevin 
order  of  CJounty  C!ourt — ^Motion  to  set  aside 
dismissed  by  Boyd,  C.  Ryan  y.  Eraser 
(1911),  19  O.  W.  R.  700,  2  O.  W.  N.  1386. 

Injury  to  eoods  of  tenant  on  demised 
premises  —  Damages  —  Reference.  Bwr» 
roughs  V.  Morin,  7  O.  W.  R.  374. 

Injnry  to  goods  on  demised  premises 

— Alteration  of  premises  above — Breach  of 
covenant  for  quiet  enjoyment  —  Derogation 
from  grant — Premises  leased  for  particular 
purpose  —  Landlord's  knowledge  —  Inde- 
pendent contractor  —  Covenant  to  repair  — 
Deprivation  of  access  to  part  of  premises-^ 
Damages — Los%  of  business. "[ — ^The  defend- 
ant, the  landlord  of  premises,  was  held  liable 
to  the  plaintiff,  the  tenant,  for  damage  done 
to  goods  of  the  plaintiff  upon  the  demised 
premises  by  water  and  lime  dust  from  the 
upper  storeys  of  the  defendant's  building 
coming  down  upon  the  demised  premises,  it 
being  known  to  the  defendant,  when  he  made 
the  lease,  that  the  plaintiff  proposed  to  use 
the  premises  for  the  purposes  of  a  shop  for 
the  reception  and  sale  of  second-hand  furni- 
ture, and  the  premises  being,  by  reason  of 
the  dust  and  water,  rendered  unfit  for  carry- 
ing on  such  business.  The  defendant  was 
liable  for  a  derogation  from  his  grant,  and 
also  for  breach  of  his  covenant  for  quiet  en- 
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joyment;  and  he  was  not  relieved  by  the  em- 
ployment of  an  independent  contractor  to 
make  the  repairs  to  the  upper  storeys  which 
caused  the  descent  of  the  dust  and  water. — 
The  plaintiff's  covenant  to  repair  did  not 
constitute  a  defence,  for,  if  the  ceiling  had 
been  repaired,  it  would  not  luLve  kept  out 
the  water,  nor  wholly  kept  out  the  lime 
dust. — Damages  assessed  for  the  goods  in- 
jured— ^but  not  for  loss  of  business. — The 
conversion  of  the  water-closet  from  a  private 
one  to  one  to  be  used  by  other  tenants,  and 
the  cutting  off  of  the  private  access  thereto, 
constituted  a  breach  of  covenant  for  which 
the  defendant  was  liable  in  damages.  Qregory 
V.  TunaiaU  (1910),  15  W.  L.  R.  140. 


it  ^rlko  claims  ownership 
•f  Kooda  attaohed  for  remt  and  against 
whom  plaintiff,  although  acknowledging  such 
right  of  property,  sets  up  the  privilege  to 
which  they  are  subject  as  being  on  the  leased 
premises,  and  who  proves  neither  notice  to 
plaintiff  nor  "knowledge  acquired"  on  the 
latter's  part,  under  provisions  of  Art.  1622 
G.  C,  has  no  right  to  a  declaration  of  owner- 
ship in  his  favour  in  a  judgment  dismissing 
the  intervention.  He  will  be  also  condemned 
to  pay  costs  without  any  reduction  therein, 
even  if  the  amount  for  which  his  movable 
effects  are  declared  to  be  subject  to  said 
privilege  is  established  by  the  Court  at  a 
sum  less  that  that  for  which  the  attachment 
for  rent  was  issued.  Qo99eUn  v.  Morin  d 
Eihier  (1910).  38  Que.  S.  G.  886. 

Jndsiaent  for  ooata — ^Prtority.]— On  a 
landlord's  distress  upon  the  goods  of  a  tenant 
the  costs  of  an  action  brought  by  the  tenant, 
which  has  been  dismissed,  are  costs  **de  /««- 
ttce,"  and  ought  to  be  ranked  as  such  par 
privilSge,  by  virtue  of  Art.  1994,  C.  C.  Ro- 
herge  Y.  Loyer,  27  Que.  S.  C.  32. 

Iioase  of  farm — Rent  payable  by  9hare  of 
crops — Seizure  of  crops  by  landlordr—Oonver- 
aion  of  tenanfs  share — Breach  of  covenants 
— Cancellation  of  lease — Counterclaim  for  in- 
stalment of  purchase  money  of  land — Assign- 
ment of  agreement  —  Amendment  —  Costs,] 
— ^Action  by  tenant  for  damages  for  wrong- 
ful conversion.  Rent  was  payable  in  kind : — 
Held,  that  plaintiff  had  performed  his  cove- 
nants and  judgment  given  him.  Defendant 
having  assigned  the  agreement  for  purchase 
to  M.,  applied  for  leave  to  amend  his  counter- 
claim, so  as  to  claim  amount  going  to  plain- 
tiff, defendant  being  surety  to  M.,  or  to  have 
payment  made  to  M.  Leave  refused.  M.  had 
also  served  notice  of  cancellation  of  the 
agreement.  Sutton  v.  Hinch  (1909),  12  W. 
L.  R.  500. 

Iioaae  of  liotol  hj  ezeontora — Effect  of 
one  not  joining — Proviso  for  reasonable  rent 
in  certain  event  —  Reference,]  —  Action  to 
have  declared  amount  of  rent  payable  for  an 
hotel.  Two  of  the  three  executors  and  trus- 
tees along  with  the  beneficial  owner  executed 
the  lease,  which  is  therefore  valid  during  the 
latter's  life.  The  lease  contained  a  clause 
providing  for  a  rebate  in  the  rent,  if  any 
prohibitory  law  passed.  A  local  option  by- 
law had  been  passed,  and  then  8  Edw.  VII. 
c.  54,  s.  11,  was  enacted: — Held,  plaintiff, 
the  tenant,  is  entitled  to  a  rebate,  with  a 
reference  to  ascertain  same.  Hessey  v.  Quinn, 
IS  O.  W.  R.  907,  18  O.  L.  R.  487. 


Iiease  of  part  of  bvildinc — Damage  to 

roof  by  storm — Injury  to  tenant's  goods — 
Obligation  to  repair,]  —  The  plaintiff  was 
t^iant  under  the  defendant  of  the  **  dwelling 
portion  '*  of  a  building,  the  remainder  of 
which  was  occupied  by  the  defendant  as  a 
shop.  During  a  storm  a  skylight  was  blown 
from  a  neighbouring  building  and  struck  the 
roof  of  the  defendant's  building  and  injured 
it.  The  plaintiff  notified  the  defendant,  who 
gave  an  order  on  a  builder  for  the  repair  of 
the  roof,  but  before  this  could  be  done  the 
weather  conditions  became  such  that  the  re- 
pairs could  not  be  effected,  and,  later  on. 
water  from  rain  and  from  the  melting  of  a 
heavy  accumulation  of  snow  on  the  roof, 
came  through  and  damaged  the  plain tifTs 
property:  —  Held^  that  the  defendant  was 
under  no  obligation  to  repair  the  roof  which 
would  make  him  responsible  in  damages,  and 
that  his  promise  to  have  the  injuries  made 
good  was  without  consideration  to  support 
it  and  was  not  binding.  Betcher  v.  HageU, 
38  N.  S.  R.  517.  1  B.  L.  R.  20. 

Iioasor  boardiac  with  Iommo.] — ^Action 
for  board.  Defendant  contended  that  plain- 
tiff agreed  to  accept  the  supplies  in  the  house 
in  payment  of  board: — HM,  that  defend- 
ant's statement  correct  Finley  T.  MiUer, 
7  E.  L.  R.  103. 

Lodger *•  goods  —  Action  for  damageM  — 
Pleading — Cause  of  action.]  —  In  an  action 
for  damages  for  the  alleged  wrongful  distress 
of  a  piano,  the  property  of  the  plaintiff,  the 
statement  of  claim  set  out  that  the  plaintiff 
was  a  lodger;  that  her  property  was  seized 
and  illegally  removed,  for  which  she  claimed 
compensation  under  the  proivisions  of  R.  S.  N. 
S.  c.  172,  s.  15,  that  the  property  seized  and 
removed  was  only  returned  under  order  of  the 
Judge  of  a  County  Court: — HeM^  per  Town- 
shend,  J.,  that,  as  the  whole  of  s.  15  was 
necessarily  made  a  part  of  the  statement  of 
claim,  its  provisions,  read  in  connection  with 
the  other  facts  alleged,  disclosed  a  good  caase 
of  action.  Per  Meagher,  J.,  that,  as  the  cause 
had  been  fully  tried  out.  and  no  hardship 
could  result,  the  cause  should  be  treated  as 
if  the  pleadings  were  correct,  although  there 
were  defects  on  both  sides.  Per  Ritchie,  J., 
that  the  statement  of  claim  disclosed  no  cause 
of  action,  and  that  the  appeal  should  there- 
fore be  allowed  and  the  action  dismissed,  al- 
though it  appeared  that  the  defendant  had 
no  defence  to  the  cause  of  action  proved  at 
the  trial,  but  not  disclosed  by  tiie  statement 
of  cUim.     Oray  v.  Harris,  35  N.  S.  R.  519. 

Monthly  tenanoy  —  Surrender — Relta- 
quishment  and  acceptance  of  possession.] — 
Action  for  rent  The  facts  of  Uiis  case  shew 
a  surrender  by  operation  of  law.  Action  dis- 
missed. Rumball  v.  Hoskins,  11  W.  L*.  R. 
250. 

Motioa  for  injimotioii  m^rnkm^^i-m^im^ 
landlord — Disputed  question  of  fact — Aeat, 
when  due — "Fotioe — Rent  not  payable  at  time 
certain — **Just  and  convenient'* — Judie^twtre 
Act,  c.  58  (9)—Replevin^Motion  ditntisted 
— •Costs.] — ^Tenant  moved  for  an  injonctioB 
restraining  landlord  from  proceeding  with 
distress  levied  for  rent,  claimed  to  be  dae, 
and  sale  of  tenant's  goods.  There  was  no 
written  lease.  Three  questions  were  raised: 
(1)  that  the  rent  did  not  fall  due  until  the 
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end  of  tbe  year  in  April  next;  (2)  that  no 
notice  of  caase  of  taking  had  been  given ;  (3) 
that  upon  landlord's  own  shewing  the  rent 
was  not  pajable  *'  at  a  time  certain  **  and  so 
there  coold  be  no  distress. — ^Middleton,  J., 
kM,  that  the  first  question  depended  upon 
a  disputed  question  of  fact  which  could  not 
BOW  be  determined:  that  the  SAcond  ground 
could  be  remedied  by  the  landlord,  and,  that 
the  third  ground  rested  upon  a  legal  proposi- 
tion by  DO  means  clear  or  indisputable ;  that 
under  tbe  circumstances  it  would  clearly  not 
be  **jiist  and  conyenient"  to  grant  an  in- 
joartion  and  deprive  the  landlord  of  his  se- 
carity,  if  in  the  end  he  turn  out  to  be  right, 
anless  some  other  equally  good  security  was 
substitiited ;  that  replevin  would  be  cheaper, 
man  just  and  more  convenient  remedy.  Mo- 
tion dismissed.  Costs  to  landlord  in  any 
erwt  NmI  ▼.  Bogen  (1910),  17  O.  W.  R. 
Vm,  2  O.  W.  N.  507. 

ir^tlM  by  tUrd  pwrty  thai  he  i8 
Oe  owner  of  a  chattel  in  the  possestUm  of 
the  tenant  —  RegUtered  letter  —  Proof — Op- 
petition  to  dUtreee,  O.  P.  646,  0,  C.  1207, 
1622.] — ^It  is  not  necessary  that  the  notice 
given  to  a  landlord  by  a  third  party  should 
be  given  to  him  personally ;  a  notice  by  regis- 
tered letter  left  at  his  domicil  is  sufficient. 
Books  of  the  post  office  are  official  books 
kept  by  public  officials,  and  constitute  a 
pioof  in  writing  as  required  by  s.  1207 
C.  C;  they  form  a  foundation  of  proof  in 
writing  which  permits  the  sender  of  the 
repbtercd  letter  to  prove  by  witnesses  the 
contents  of  that  letter.  Monipetit  v.  Belle- 
(1909),  10  Que.  P.  R.  340. 


mmOmn  pr«wid«d  for  hj  Art.  1622  G. 

a,  to  withdraw  the  goods  of  a  third  person 
from  the  landlord's  privilege,  should  be  in 
writing,  but  the  proof  of  the  ''knowledge  ac- 
qnind  **  by  the  landlord  of  the  property  rights 
of  third  person,  n^erred  to  in  the  same 
article,  may  be  made  by  witnesses.  In  either 
esse,  the  notice  and  the  **  knowledge  ac- 
quired"  must  refer  to  definite  movable  ef- 
fects and  distinct  from  the  others.  Ouimet  v. 
ffews  of  Greene  d  WitUe,  37  Que.  S.  G.  136, 
followed.  (JfoeeeUn  v.  Mann  d  Bthier 
(1910),  38  Que.  S.  C.  386. 


la  ktad-— Act  of  batUjf.]— A 
distieai  for  rent  may  lawfully  be  made  where 
the  tomnt  makes  default  under  a  lease  pro- 
riding  that,  in  li^u  of  a  money  payment,  he 
it  to  deliver  to  the  landlord  all  the  wheat 
giown  npon  the  premises  as  soon  as  it  should 
be  threshed,  and  that  the  landlord  should 
sen  it  and  retain  one-half  the  proceeds  for 
bi»silf  and  pay  over  the  balance  to  the  ten- 
ant. Thampaon  v.  Mareh,  2  O.  S.  389.  and 
3ro«rcry  v.  ConnoUy,  29  U.  C.  R.  39,  followed. 
The  distress  in  this  case  was  made  more  than 
iix  Booths  after,  but  under  a  warrant  given 
to  the  baOiif  four  weeks  before  the  ezpira- 
tisB  of  the  tenancy^  and  there  was  no  direct 
cridnee  that  the  landlord  was  aware  of  the 
ilkgal  act  of  his  bailift  in  seising  at  the  time 
he  did ;  hot  he  learned  of  the  fact  of  seisure 
after  it  had  been  made  and  before  the  sale, 
which  he  allowed  to  go  on  without  making 
■ay  enquiry,  so  fta  as  the  evidence  shewed, 
sad  afterwards  accepted  the  proceeds  of  the 
mle:— ffoU,  that  the  proper  finding  of  fact 
VIS  that  tbe  landlord  either  ratified  the  bail- 
Vs  illcgml  act  with  knowledge  of  the  cir- 


cumstances, or  meant  to  take  upon  himself 
without  enquiry  the  risk  of  any  irregularity 
the  bailiff  might  have  committed,  and  to  adopt 
all  the  bailifiTs  acts:  and,  following  Letois  v. 
Read,  13  M.  &  W.  834,  that  the  landlord 
was  liable  for  the  damages  suffered  by  the 
tenant.  Dick  v.  Winkler,  19  0.  L.  T.  330, 
Man.  L.  R.  624. 

ProMbition  to  avb-let — Damagee  suf- 
fered hy  euh-tenant  through  fault  of  prinoi^ 
pal  leseee — ReaponeibiUty  of  landlord  towards 
sub-tenant.'} — In  the  lease  of  a  building  be- 
longing to  defendant  it  was  provided  that  the 
roof  should  be  kept  clear  of  snow  by  the 
lessee  and  that  the  lessee  could  not  sub-let 
without  the  consent  of  the  lessor.  A  part 
of  the  building  was  sub-let  without  the  les- 
sor's consent,  and  the  sub-tenant  sub-let  to 
another,  also  without  the  consent  of  the  les- 
sor. The  roof  having  collapsed  from  the 
weight  of  snow  upon  it,  the  tenant  of  the  sub- 
tenant sued  the  principal  lessor  to  recover 
damages  to  his  goods  caused  by  the  collapse, 
alleging  that  it  was  free  from  any  contract- 
ual reUition  to  the  defendant  (the  principal 
lessor),  and  that  it  could  recover  damages 
from  him  irrespective  of  his  lease  with  the 
principal  lessee: — Held,  confirming  the  judg- 
ment of  the  Superior  Court  by  which  the 
action  had  been  dismissed,  that  the  plaintiff 
had  derived  its  title  from  the  principal  lessee 
and  could  have  no  greater  right  than  the  lat- 
ter against  the  principal  lessor.  Brantford 
Carriage  Co.  v.  Evans,  16  R.  de  J.  210. 

Promissory  note  for  rent — Suspension 
of  remedy  —  Accommodation  —  Burden  of 
proof.} — Where  a  promissory  note  was  given 
and  accepted  for  rent  due: — Held,  that  the 
landlord's  remedy  by  distress  was  suspended 
during  the  currency  of  the  note.  Per  Meagher, 
J.,  that  the  burden  of  shewing  that  the  note 
was  given  for  his  accommodation,  and  not 
for  the  rent,  was  upon  the  defendant  by 
whom  the  defence  was  set  up.  Colpitis  v. 
McCullough,  32  N.  S.  R.  502. 

Redvetion  of  rent — Repairs  to  he  made 
hy  tenant  —  Obligation  of  landlord  to  repair 
generally — Knowledge  by  tenant  of  condition 
of  premises.] — A  clause  in  a  lease  whereby 
the  tenant,  in  consideration  of  a  reduction 
in  the  rent,  undertakes  to  make  repairs  to 
the  inside  of  the  premises,  must  be  inter- 
preted strictly  and  against  the  landlord.  Such 
an  undertaking  will  not  di8i)ense  the  land- 
lord from  the  obligation  imposed  on  him  by 
law  to  make  gross  repairs  and  to  maintain 
the  demised  premises  in  a  habitable  state  and 
fit  for  the  purpose  for  which  they  were  let. 
— The  knowledge  of  the  tenant  of  the  bad 
condition  of  the  premises  at  the  time  of  let- 
ting cannot  be  set  up  as  a  defence  to  the 
demand  for  such  repairs  as  the  landlord 
is  bound  to  make.  O'Connor  v.  FUnt,  33 
Que.  S.  C.  491. 

RemoTAl  of  Roods  —  Following — Reple- 
vin— Owner — Depositary.] — ^The  privilege  of 
the  landlord  ceases  after  the  lapse  of  8  days 
from  the  removal  of  goods  from  the  demised 
premises,  and  that  is  so  even  where  the  ten- 
ant, not  being  the  owner  of  such  goods,  has 
pledged  them  to  the  landlord;  and  the  true 
owner  may  replevy  them  from  the  landlord. 
— 2.  In  this  case  a  merchant  with  whom  the 
goods  had  been  deposited  was  to  be  considered 
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as  a  depositary  of  the  goods,  and  could  claim 
from  the  owner  the  valne  of  such  deposit 
Emmons  V.  Savage^  24  Que.  S.  G.  101 

ReatOTAl  of  ^oods  —  Fraud  —  Illegal 
distress  —  Pretended  sale — Title  to  goods — 
Counterclaim — New  triaL]  —  A  landlord  is 
not  justified  in  distraining  goods  which  had 
been  removed  off  the  demised  premises  before 
the  rent  accrued  due,  though  had  the  rent 
been  due  the  removal  would  have  been  fraud- 
ulent; and  the  tenant  is  not  precluded  from 
setting  up  his  title  to  the  goods  because  of 
a  pretended  sale  of  them,  the  effect  of  which 
was  to  vest  the  possession,  but  not  the  prop- 
erty in  the  goods,  in  the  alleged  purchaser. — 
To  an  action  for  illegal  distress  brought  in 
a  Gounty  Court  the  defendant  counterclaimed 
for  rent  due,  but  such  counterclaim  not  hav- 
ing been  tried,  the  action  was  remitted  back 
to  the  County  Court,  to  be  there  dealt  with, 
and  regard  there  to  be  had  to  the  finding  of 
this  Court  upon  the  rights  of  the  parties. 
Whitelock  V.  Cook,  20  C.  L.  T.  171,  31  O. 
R.  463. 

Renewal  lease  —  Arbitration,] — An  ap- 
peal from  an  award  was  dismissed,  the 
Court  not  being  able  to  say  that  the  arbi- 
trator was  wrong  in  not  providing  for  the 
reimbursement  in  whole  or  in  part  of  the 
lessee  for  the  buildings  on  the  lease.  It  is 
not  improper  in  fixing  a  rental  to  take  into 
consideration  the  potential  value  of  the  pro- 
perty. Re  Denison  v.  Foster,  12  O.  W.  R. 
1066,  1106,  18  O.  L.  R.  478. 

Rent— Claim  for  indemnity  —  Agreement 
between  tenant  and  bank  —  Disposal  of 
business  —  Authority  of  agent  of  bank  -r- 
Assumption  of  liabilities  —  Implied  obliga- 
tion to  pay  rent  —  Transferees  of  lease  — 
Power  of  bank  to  carry  on  business  —  Im- 
plied obligation  —  Third  parties.  Peter^ 
borough  Hydraulic  Co,  v.  McAllister,  10  O. 
W.  R.  604. 

Rent  —  Conveyance  of  land — Reservation 
of  *'  life  interest "  —  Grantee  taking  posses- 
sion —  Occupation  rent  —  Release — ^Evi- 
dence —  Rights  of  executors  of  grantor  — 
Payment  of  debts.  Robertson  y.  Robertson, 
10  O.  W.  R.  968. 

Rent  —  Saisie-gagerie — Removal  of  ten- 
ant's goods  —  Action  against  party  receiv- 
ing goods,]  —  When  movables  attached  by 
saiaie-gagerie  in  an  action  for  rent  by  the 
landlord  are  removed  into  premises  belong- 
ing to  a  third  party,  a  second  action  will  not 
lie  to  bring  such  party  into  the  suit  and 
to  preserve  the  privilege  of  the  plaintiff  as 
against  him.  It  is  useless  for  such  purposes, 
and  if  brought  will  be  dismissed  as  such. 
Simard  v.  Champagne,  30  Que.  S.  C.  506. 

Rent  payable  in  srain — ^Agreement  to 
pay  half  of  grain  grown  on  farm — Alteration 
of  lease  —  Dispute  as  to  shares — Replevin 
— Costs.  Rickey  ▼.  Rear  (Man.),  6  W.  L. 
R.  420. 

Sale  of  Koode  distrained— IB  W,  d  M, 

ch.  5,  sec,  2 — Appraisal — Oath  of  Appraisers 
— Illegal  sale — Damages.] — ^The  right  to  sell 
goods  distrained  for  rent  did  not  exist  at 
common  law,  but  was  given  by  the  statute 
2  W.  &  M.  ch.  5,  sec.  2;  and  it  must  be  ex- 


ercised, if  at  all,  upon  the  terms  the  statute 
imposes.  The  tenant  is  allowed  5  days  after 
distress  within  which  he  may  replevy;  at  die 
expiration  of  that  time«  or  within  a  rea- 
sonable time  thereafter,  and  before  sale,  the 
goods  must  be  appraised  by  sworn  appraisers : 
the  oath  can  be  administered  by  the  officer 
conducting  the  proceedings.  Where  damage 
has  occurred,  the  tenant  is  entitled  to 
recover  the  real  valne  of  the  goods,  ie.,  their 
full  value  to  him.  less  the  rent  and  expenses. 
— Held,  in  the  circumstances  of  this  case, 
that  the  tenant  had  a  right  of  action  and 
was  entitled  to  $2fiO  damages.  Dete&r  v. 
Clements  (1910),  15  W.  L.  R.  341,  20  Man. 
L.  R.  212. 

Sale  of  property  —  NoHfUsaiion  to  ten- 
ant— Action  for  rent — FiUng  of  deed  of  sals 
with  declaration — Inscription  in  law—-€.  P. 
196;  C,  C,  1S71,] — Held,  in  an  action  fbr  rent 
by  the  transferee  of  the  original  lessor,  it  is 
not  necessary  that  service  of  the  assignment 
and  delivery  of  a  copy  of  it  should  be  made 
to  the  debtor  before  commencing  said  action 


(following  Bk,  of  Toronto  T.  The  8t.  Law- 
rence Fire  Ins.  Co,,  87  L.  T.  R.  462).— Bat 
said  deed  of  sale  must  be  set  forth  in  tiie 
declaration  and  a  copy  thereof  filed  therewith 
(Matter  v.  Levinton,  7  Q.  P.  R.  17,  distin- 
guished). Desy  T.  Dumoni  (1910),  12  <^e. 
P.  R.  94. 

Seeond  distress  —  Appraisement  —  Ap- 
praisers not  sworn,] — ^After  a  distress  for  t 
month's  rent,  it  is  not  illegal  to  make  an- 
other distress  for  the  next  month's  rent,  al- 
though it  was  due  and  in  arrear  at  the  time 
of  the  first  distress.  Under  11  G^.  II.  c.  19. 
s.  19.  the  want  of  the  sworn  appraisement 
required  by  2  W.  &  M.,  sess.  1,  c  5,  is  only 
an  irregularity,  and  the  tenant  can  only  re- 
cover such  special  damage  as  he  can  shew 
to  have  resulted  from  it  Lucas  v.  TarleUm, 
3  H.  ft  N.  116,  and  Rodgers  v.  Parker,  18  C 

B.  112,  followed.     McDonald  y.  Fraser,  24 

C.  li.  T.  101,  14  Man.  L.  R.  682. 

Seijdne  the  effeots  of  tkird  party — 

Opposition — Notice  to  the  landlord — Proof.] 
— No  special  form  is  prescribed  aa  to  tiie 
manner  of  warning  a  landlord  that  a  chattel 
placed  on  the  demised  premises  does  not  be- 
long to  the  tenant.  It  is  sufficient  if  the 
bailor  has  been  warned  in  sufficient  time  tliat 
this  chattel  belongs  to  a  third  party.  The 
knowledge  of  the  landlord  himself  tiiat  the 
notification  of  the  right  to  property  which 
is  mentioned  in  s.  1G22  C.  C,  is  sim^e  busts, 
proof  of  which  may  be  made  by  any  manner 
of  proof,  not  only  in  obtaining  a  written  ack- 
nowledgment of  the  bailor,  or  by  a  letter 
sent  to  the  bailor,  but  by  oral  testimony  and 
even  presumptions.  Ouimet  y.  Cfreen  d  WH- 
lis  (11M)1)),  10  Que.  P.  R.  410. 


S^inre  nnder  ehattel  mt  _  _ 
Tenant  mortgagor  dUeged  nothing  due  — SaU 
without  proper  advertising — Aoo<mnt — Refer- 
ence by  trial  Judge  to  take — Report — Apped 
— Findings  of  Referee  not  supported — B^eii 
varied  materially — Costs.]  —  Ifiddleton,  J^ 
held,  that  the  mortgages  stood  as  security  for 
the  amounts  for  which  they  were  given,  less 
payments  on  account: — ^That  the  mortm^c* 
were  quite  within  their  rights  when  they  dis- 
trained:— ^That  the  sale  here,  so  far  aa  ths 
articles  sold  by  private  sale  (other  than  tht 
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gnmtag  crope),  was  reaaonably  prudent: — 
Hal  tbe  anction  sale  was  not  adequately  ad- 
vertised, but  the  Master  had  charged  the 
Dwrtgacee  not  with  what  might  have  been  ex- 
pected to  be  realised  at  a  duly  advertised 
■tei  bat  with  the  highest  value  suggested  by 
the  mortgagor,  which  was  too  great.  Dam- 
aces  aaeased  at  $200,  leaving  a  balance  due 
plahitil^  $2^76. — PlaintifE  not  aUowed  any 
eosti  because  of  his  improper  and  unfounded 
darges  of  fraud  and  forgery,  and  also  because 
W  the  brinig^ng  forward  of  such  charges  at 
8»  late  a  stage.  —  Defendant  being  in  the 
wnng  could  not  have  any  costs  of  action, 
tat  was  allowed  $80  costs  of  appeal. — Judg- 
mtat  £w  piAinHir  aininst  both  defendants  for 
IZI&Td  Repairs,  $100,  were  aUowed  plain- 
tiff with  hesitation.  Neal  v.  Rogen  (1011), 
1»  a  W.  R.  132,  2  O.  W.  N.  1107. 

Sefswre  WLsder  ezeovtiLoB  —  Inter- 
pkfitr,] — ^Where  goods  are  seized  under  eze- 
cvQoo  on  leasehold  premises  and  are  claimed 
hf  a  third  parl7,  who  establishes  his  title 
tkerrto,  the  8  Anne  c.  14  does  not  entitle  the 
kndlord  to  be  paid  rent  by  tbe  sheriff.  Where, 
ta«e?er,  goods  seised  by  the  sheriff  were 
claimed  by  a  third  party,  and  under  an  inter- 
pleader order  were  sold  and  the  proceeds  paid 
iato  Court  pending  the  trial  of  an  issue 
Si  to  the  ownership  of  the  goods^  and  the 
trial  of  a  second  issue  had  been  directed  be- 
tweoi  the  landlord  and  the  execution  credi- 
tor as  to  the  landlord's  right  to  the  rent 
ciaimed  and  the  claimants  in  the  first  issue 
eoasented  to  the  landlord's  claim  being  satis- 
fed,  even  If  they  should  be  successful  in  the 
iane,  Uie  landloxd  was  held  entitled  to  be 
paid  out  of  the  fund  in  Court  the  arrears 
•f  rent  not  exceeding  one  year's  rent,  without 
awaiting  the  decision  of  the  issue  as  to  the 
•vneisUp  of  the  goods.  Rolnnaon  v.  Mcln- 
tmk,  4  Terr.  I4.  R.  102. 

IwM— so — Right  of  lessee  against  suh- 
kstee—Reversion  hg  estoppel — Payment  of 
r^ntJ] — The  common  law  right  of  distress  for 
nut  in  arrear  can  only  be  exercised  by  the 
fvner  of  the  reversion,  which  must  be  vested 
io  him  at  the  time  of  the  distress. — 8taveley 
▼.  AUeoek.  16  Q.  B.  636,  and  Smith  v.  Torr, 
3  P.  &  F.  505.  followed. — A  tenant,  there- 
in, who  makes  a  sublease  of  the  property 
for  tibe  whole  of  his  term,  without  reserving 
to  himwif  any  right  of  distress,  cannot  dis- 
tiaia  for  rent  in  arrear  due  under  the  sub- 
''•■e,  as  he  has  parted  with  the  reversion. — 
The  payment  of  rent  under  the  sublease  does 
*et  operate  as  an  estoppel  so  as  to  confer 
*  risfat  of  distress  for  subsequent  arrears  of 
rent  which  otherwise  does  not  exist. — HazeH- 
*^  V.  Beaton,  Cab.  &  El.  40,  followed. 
CrCmnor  v.  Pettier,  8  W.  L.  R.  576,  18  Man. 
Lit  »1. 


Iwpply  of  power  amd  lisht — Price — 
*'««*f.] — Semlfle,  that  when  a  room  in  a 
Btttoiy  is  let,  with  supply  of  necessary  power 
■flight,  the  landlord's  privilege  does  not 
cnrt  as  npgards  the  price  of  this  supply. 
^Walow  V.  Hughes,  16  Que.  S.  C.  472. 


Tariff  —  Action  in  ejectment  —  Yearly 
rental  determining  class  of  action — Court  de- 
termining class  of  action — Oourt  stamps — (7. 
P.  554,  1152— Advocates*  tar^.  No.  10.]— 
In  an  action  for  the  cancellation  of  a  lease, 
the  consideration  price  of  which  is  $1^2  a 
year,  the  fact  that  no  rent  is  adced,  but  only 
$50  damages,  does  not  prevent  the  class  of 
the  action  to  be  regulated  by  the  value  of 
rentals  for  the  year  during  which  the  action 
was  taken,  i.e.,  in  the  present  case,  of  the 
third  class.  If  Court  fees  have  been  paid  as 
in  a  fourth-class  action,  the  winning  party 
will  be  ordered  to  affix  in  the  various  pro- 
ceedings filed  by  him  such  increase  of  stamps 
as  the  tariff  requires.  Gilbert  v.  Bowen 
(1909),  10  Que.  P.  R.  356. 


Teiuuit     may     maintain,     an     aotion 

against  his  landlord,  for  damages  suffered  by 
the  collapse  of  a  building,  from  defects  in 
construction  on  two  grounds:  (1)  for  breach 
of  covenant  for  quiet  enjoyment,  and  (2) 
under  Art.  1055  C.  C.  Under  (1)  liie  land- 
lord owes  damages  which  were  or  could 
have  been  foreseen  at  the  time  the  lease  was 
signed  under  Art.  1074  C.  C,  and  under  (2) 
he  owes  damages  which  are  immediately  or 
directly  caused  by  the  collapse,  provided  the 
action  is  brought  within  two  years.  The  ac- 
tion may  be  based  on  both  grounds  simul- 
taneously or  upon  either  of  them.  Granger 
V.  Muir  (1909),  38  Que.  S.  C.  68. 


4.  FIXTUBE8. 

Bnilding  erooted  by  lessee  —  Right  to 
remove  —  Sale  of  land  by  lioitation  — 
Claim  of  purchaser  to  building  —  Right  of 
action  by  lessee,] — A  building  erected  by  the 
lessee  of  a  lot  of  land  under  an  agreement 
with  the  lessor  by  which  he  has  the  right  to 
remove  it  at  the  expiration  of  the  lease,  does 
not  become  a  part  of  the  lot.  A  sale  by 
licitation  of  the  latter,  even  though  de- 
scribed in  the  proceedings  as  "  a  lot,  etc., 
with  the  building  thereon,'*  does  not  pass  the 
ownership  of  the  one  so  erected  to  the  pur- 
chaser, and  the  lessee  has  an  action  to  re- 
cover its  value  from  him.  Oaudet  v.  Afar- 
san  dit  Lapierre,  33  Que.  S.  C.  37. 


of  remedy  —  Promissory 
—  Rent  of  chattels  —  Abatement  of 
cliim  —  Illegal  distress  —  Excessive  distress 
—Detention  of  chattels — Damages — Oounter- 
«i«m.  Arw^rong  v.  Sherlock,  9  O.  W.  R. 
118. 


Chattels  left  on  premises  by  tenant 

— ^Abandonment  —  Fixtures  —  Detinue  — 
Overholding  tenant  —  Notice  to  quit — BonA 
fide  belief  in  right  to  retain  possession  — 
Double  the  yearly  value  of  premises — ^Breach 
of  covenant  to  repair  —  Taxes  —  Judgment 
in  previous  action  —  Reasons  for  —  Evi- 
dence. Dundas  v.  Osment  (N.W.T.),  4  W. 
L.  R.  116,  6  W.  L.  R.  86. 

Expiry  of  term  —  Ejectment — Right  to 
remove  machinery — ^Trade  fixtures — ^Wooden 
buildings  —  Compensation  for  buildings  not 
removed — ^Provisions  of  lease.  Carttoright 
V.  Herring,  3  O.  W.  R.  511. 

Hay  ont  by  lessee  of  farm — Substances 
intended  for  manure.] — Hay  cut  on  a  farm 
by  lessee  is  movable  property  and  belongs  to 
him;  it  is  not  a  ''substance  intended  for 
manure,**  and  in  no  wise  immovable  by  des- 
tination. Masse  v.  Chatier  (1910),  38  Que. 
S.  C.  258. 
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Heatlii^  apparatni  put  in  by  teaaat 

— Anneaatton  to  freeholds-surrender  of  lease 
— Acceptance  of  new  lease  —  Waste.] — The 
defendants  leased  premises  from  the  plain- 
tiffs and  put  hot  water  apparatus  in  the 
building.  Before  the  lease  expired,  a  dispute 
arose  which  resulted  in  the  defendants  sur- 
rendering their  lease  and  executing  a  new 
one.  Subsequently  the  defendants  sublet  the 
premises  and  removed  the  heating  apparatus : 
— Held,  that,  as  the  defendants  had  not  re- 
moved the  heating  apparatus  when  they  sur- 
rendered the  first  lease,  the  apparatus  be- 
came by  virtue  of  the  surrender  the  property 
of  the  plaintiffs;  and  the  defendants  in  ac- 
cepting a  new  lease  with  this  apparatus  in 
the  building,  had  thereby  recognised  the  plain- 
tiff's right  to  it. — An  action  for  waste  can 
be  maintained  during  the  currency  of  a  lease 
for  the  purpose  of  determining  whether  the 
removal  of  articles  annexed  to  the  freehold 
is  warranted. — Heating  apparatus  put  in  by 
the  tenant  should  be  regained  as  a  permanent 
portion  of  the  building  and  not  a  removable 
fixture.  CuUen  v.  McPherson,  40  N.  S.  R. 
241. 

Blgllits  of  landlord  OTer  fljctvrea  in 
the  demised  premiaea.! — ^The  lessor  who 
in  the  exercise  of  his  right  of  pledge  seizes 
and  sells  the  fixtures  of  the  demised  premises 
and  having  bought  them  at  the  sale  sells 
them  to  a  third  party  who  leaves  them  on 
the  premises,  does  not  retain  his  right  to  seize 
these  fixtures  for  rent  falling  due  after  the 
sale.  Therefore,  he  cannot  seize  them  in  a 
suit  against  the  tenant,  and  the  buyer  has  a 
right  to  replevin  to  contest  and  annul  a  seiz- 
ure brought  about  in  this  way.  Pontbriand 
Co.  V.  Fieny,  36  Que.  S.  C.  25. 

Temporarj  stmotiire  ereeted  by  ten- 
ant —  Removal — Oral  agreement  with  land- 
lord —  Sale  of  revision.  Buttenoorth  y. 
Ketchum,  3  O.  W.  R.  844. 


to  the  dates  of  the  last  t\N  o  demises,  and  that 
they  were  entitled  to  remove  the  door.  Cronk- 
hite  V.  Imperial  Bank,  8  O.  W.  R.  18.  9  a 
W.  R.  326.  14  O.  L.  R.  270. 


Vanlt  doors  plaoed  by  tenant  on  de- 
niised  premises  —  Annexation  to  freehold 
— Removal  —  Wctste — Damages.]  —  In  1886 
the  landlord  of  the  defendants  constructed  a 
vault  in  the  premises  occupied  by  them,  the 
defendants  supplying  a  steel  lining  and  a 
bank  vault  door.  On  the  1st  April,  1890,  the 
defendants  leased  another  portion  of  the  same 
building  from  the  same  landlord  for  10  years 
from  that  date,  a  vault  being  built  there  by 
the  landlord,  and  the  defendants  bringing  to 
it  the  same  door.  The  lease  was  made  in 
pursuance  of  the  then  Short  Forms  of 
Leases  Act,  and  contained  no  reference  to 
fixtures,  but  had  the  covenants  by  the  ten- 
ant to  repair  and  leave  in  good  repair.  Dur- 
ing the  currency  of  the  lease  the  landlord 
sold  and  conveyed  the  premises.  On  the  10th 
November,  1809,  the  defendants  obtained  a 
new  lease  from  the  owner  for  5  years  from 
the  Ist  April,  1890,  made  pursuant  to  the 
statute,  which  contained  the  clause  "pro- 
vided that  the  lessee  may  remove  his  fix- 
tures." On  the  10th  November,  1904,  the 
owner  granted  the  defendants  another  lease, 
made  in  pursuance  of  the  statute,  for  18 
months  from  the  1st  April,  1905,  with  the 
same  clauf>e  as  to  fixtures,  and  during  its 
currency  the  defendants  removed  the  door: — 
Held,  that  under  the  above  provisoes  the  de- 
fendants were  not  restricted  in  their  right 
of  removal  to  those  fixtures  placed  subsequent 


5.    INJUBT  TO  TENAXfT. 

Covenant  not  to  snblet — Breach — ^DaiH- 
apes  of  suh-tenant  —  Demand  for  improha- 
tion.  — 1.  A  tenant  who  sublets  premises  in 
breach  of  a  covenant  with  the  owner  not  to 
do  so  without  his  consent,  is  liable  for  the 
damages  sustained  by  the  sub-tenant  who  is 
expelled  at  the  suit  of  the  owner. — 2.  A  de- 
mand for  improbation  can  only  be  made  when 
it  is  relevant,  and  will  be  rejected  if  the 
"fauw^*  complained  of  does  not  affect  the 
issue  between  the  parties.  Hanleyson  v. 
Doeois,  28  Que.  S.  G.  400. 

Def  eots  in  den&ised  premises  —  Lts- 
hUUy,] — Where  the  tenant  suffers  pers(«ai 
injuries  resulting  from  the  giving  way  of  a 
portion  of  the  structure  leased,  the  fault  is 
not  contractual  but  delictual,  and  the  lessor 
is  responsible  therefor  without  having  been 
put  in  default,  even  where  the  defect  was  not 
apparent,  and  was  unknown  to  either  pro- 
prietor or  tenant.  Vineherg  v.  Poster,  24 
Que.  S.  G.  25a 

I>efeets  In  premises  —  ApparmU  de- 
fects.]— A  landlord  is  not  responsible  to  his 
tenant  for  damages  for  injuries  sustained  on 
account  of  defects  in  the  demised  premises 
which  were  apparent  and  existed  at  the  time 
of  the  execution  of  the  lease.  Cartier  t. 
Durocher,  22  Que.  S.  0.  255. 

Demise  of  part  of  building  —  Defec- 
tive condition  of  other  part.] — ^The  plaintiff 
was  tenant  of  a  store  on  the  ground  floor  of 
a  building  owned  by  the  defendant,  and  sued 
for  damages  to  her  goods  caused  by  rain 
water  entering  an  unglazed  fanlight  over  a 
door  at  the  end  of  a  hall  extending  from  the 
head  of  a  stairway  leading  to  the  second  floor 
of  the  building.  The  water,  flowing  over  the 
floor  above  the  plaintiff's  store,  came  throng 
the  ceiling,  and  caused  plaster  to  fall  which 
damaged  the  plaintiff's  goods.  The  defect 
complained  of  existed  at  the  time  of  the  de- 
mise to  the  plaintiff: — Held,  following  Hum 
phrey  v.  Wait,  22  C.  P.  580;  Coleheck  v. 
Girdlers'  Co.,  1  Q.  B.  D.  234,  and  Carstakt 
V.  Taylor,  L.  R.  6  Ex.  217,  that  the  defend- 
ant was  not  liable.  MiUer  T.  Hanoo€^ 
[18931  2  Q.  B.  177,  distinguished.  A  ten- 
ant taking  part  of  a  building,  in  other  parts 
of  which  are  defects  likely  to  result  in  dam- 
age to  him,  should  examine  the  premises  and 
contract  for  the  removal  of  such  defects  as 
are  apparent,  otherwise  he  will  have  no  rem- 
edy afterwards  against  the  landlord  for  dam- 
ages caused  by  such  defects.  Rogers  Y.  SortUt 
2  C.  Lu  T.  247,  14  Man.  L.  R.  450. 


I>istnrbanee  of  enjoyment — Escape  of 
water  from  adjoining  premises.] — ^A  landlofd 
is  liable  to  his  tenant  for  injuries  done  to 
the  tenant's  goods  arising  from  the  fact  of 
thieves  having  entered  an  adjoining  dwelling- 
house  belonging  to  the  landlord  and  there 
upset  a  cistern,  which  caused  water  to  escape 
into  the  house  leased  to  the  tenant,  such  act 
not  being  a  simple  trespass  committed  by  a 
third   person,    within    the   meaning   of  Art 
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MH  G.C.,  bot  a  sabstantiYe  act  which  modir 
fied  tlie  eojoyment  in  a  manner  prejudicial  to 
the  tenant  BfUker  t.  Larue,  23  Que.  S.  G. 
447. 

DiaterlNUMe  of  tanuutt'i  enjoyment — 

Wnnfffnl  acU  of  neighbtmr  —  Liability  of 
iMdZofd.] — ^A  lessor  is  liable  for  a  disturb- 
ance in  the  enjoyment  of  his  lessee  arising 
from  the  acts  ol  a  neigfal>our  performed  in 
the  exerdse  of  his  proprietary  rights.  So, 
wlieiL  tiie  owner  of  property  contiguous  to 
tbe  letsed  premises  builds  a  miioyen  wall, 
tad  io  doing  so  cuts  off  means  of  access  to 
Aem,  ahnts  off  light  openings,  and  by  sinking 
fooDdations  puts  a  strain  on  the  frame-work 
of  the  building,  opening  cracks  and  fissures 
tberein  through  which  rain  gets  in,  the  lessor 
who  allows  the  performance  of  such  acts, 
becomes  liable  to  a  reduction  of  rental  pro- 
poftionate  to  the  loss  of  enjoyment  of  the 
leasee,  tnd  further  to  pay  damages  for  deteri- 
ontion  of  his  goods.  Judgment  in  iSfotiit- 
Osfe  v.  QaaiMer,  27  Que.  S.  C.  232,  affirmed. 
OMithMT  T.  Bomt-Onge,  15  Que.  K.  B.  264. 

DUtwilMUiee  of  tenant's  poaaeasion — 

TfosUe  de  droit — Trespast— Crown  landt,} 
—The  cutting  of  hay,  and  hunting,  upon 
lessed  property,  by  a  thiru  party  not  pretend- 
ing to  have  any  right  upon  the  property 
kttKd,  bot  merely  asserting  that  the  land  on 
vhicfa  he  cut  hay  and  hunted  was  not  part 
of  the  property  leased,  is  not  a  trouble  de 
droit,  but  a  mere  trespass,  against  which,  in 
the  terms  of  Art.  1616,  O.C.,  the  lessor  is 
not  obliged  to  warrant  the  lessee. — 2.  The 
pretension  of  a  third  party  that  he  had  ac- 
qured  a  right  by  prescription  to  cut  hay  on 
the  leased  property,  which  pretension  was 
never  brooght  to  the  notice  of  the  Crown, 
lesMT,  by  a  legal  proceeding  or  otherwise,  and 
which  was  manifestly  untenable  as  regards 
property  of  the  Grown,  would  not  constitute 
t  trouble  de  droit  under  Art.  616,  O.C.  Fitz- 
fttriek  v.  LavaUiej  25  Que.  S.  C.  296. 


eHie  eorporation — Foreshore  or 
9eter  tote — Damoffinff  erectione — Leffislative 
eu^toritp  —  InjunctioneA — Plaintiff  leased  a 
water  lot  from  the  city  of  St  John  on  which 
t  wharf  had  been,  erected.  Defendants  leased 
an  idjoinin^  water  lot,  and  plaintiffs  now 
toogfat  to  restrain  defendants  from  proceed- 
ing with  the  building  of  a  wharf  thereon : — 
Beld,  that  plaintiffs  were  entitled  to  an  in- 
jsBction  restraining  defendants  from  obstruct- 
^  their  access  to  their  wharf.  The  right  of 
aeoesB  to  one*s  property  by  water  or  by  land 
ii  goremed  by  the  same  principle.  Seely  Y. 
ITerr,  7  E.  L.  R.  123,  4  N.  B.  Eq.  184,  261. 


—  ftepotrs  —  Part  destruction  of 
premieee — Rent  during  reconstruction  —  CoU 
kpse— Hidden  defeet^^LiabtUty.^—A  clause 
in  a  lease  **that  indispensable  repairs  shall 
he  performed  without  reduction  of  rent,  dam- 
ages, or  eompenaation,"  does  not  apply  to  the 
Rconstmction  of  the  premises  leased,  when 
psrt^  destroyed  so  as  to  render  them  unfit 
Cor  the  purposes  of  the  lease  and  to  compel 
the  leasee  to  vacate  theuL  In  such  a  case, 
the  latter  is  relieyed  from  the  obligation  to 
pay  rent  during  the  period  ol  reconstruction. 
—2.  Tbe  lessor  is  liable  for  the  damages  sus- 
tslaed  by  the  lessee  by  the  collapse  of  the 
pRsuscs  leased,  caused  by  bad  construction 
aad  defective  materials,  even  though  such  de- 
fects were  hidden  and  could  not  have  been 
ascertained  by  any  ordinary  examination  of 


the  building.  Central  Agency  Limited  y.  Les 
ReligieuseSt  etc,  de  UHotel  Dieu  de  Mont* 
r^al,  27  Que.  S.  G.  281. 

Lease  and  litre  of  things — Enjoyment 
by  the  lessee  —  Disturbance  caused  by  the 
lessor — Cancellation  of  the  lease — Damages 
C,  G.  1612,]— When  a  tenant  lives  in  the 
same  premises  as  the  landlord,  but  in  a  lower 
flat  and  when,  owing  to  the  noise  made  by  the 
landlord  and  by  the  disorderly,  bad  and  scan- 
dalous conduct  of  the  landlord's  wife,  the 
tenant  is  deprived  of  the  peaceable  enjoy- 
ment of  the  leased  premises,  he  has  a  right  to 
ask  for  the  cancellation  of  the  lease  and  for 
the  damages  he  has  suffered.  Masse  v. 
Brunelle  (1909),  16  R.  L.  n.  s.  270. 

Iiease  of  fann  and  emttl^— Ownership 
of  hay  grown  on  leased  farm — Movables  and 
immovables — Rights  of  lessee*s  judgment  cre- 
ditors—C.  C.  578,  575.]— When  the  deed  of 
lease  contains  no  provisions  to  the  contrary, 
hay,  grown  upon  the  leased  farm,  belongs  to 
the  lessee;  the  lessor  cannot,  in  law,  be  con- 
sidered as  the  owner  of  such  hay.  The  judg- 
ment creditors  of  the  lessee  may  cause  such 
hay  to  be  seized  and  sold  in  due  course  of 
law,  although  the  lessor  contends  that  he  is 
the  owner  of  the  cattle  leased,  that  the  hay  is 
for  the  use  of  such  leased  cattle,  and  that  it 
is  the  custom  to  feed  the  cattle  during  the 
winter  with  the  hay  grown  upon  the  farm 
on  which  it  is  cut.  Masse  v.  Chartier  (1910), 
16  R.  de  J.  427. 

Repair  of  premises — Injury  to  tenant,] 
— The  lessee  is  not  obliged  to  notify  the 
lessor  of  the  need  of  repairs  to  the  leased 
premises,  which  the  lessor  is  obliged  to  make. 
It  is  the  duty  of  the  proprietor  to  inspect  his 
own  property  from  time  to  time,  and  ascer- 
tain what  repairs  are  necessary.  He  is,  there- 
fore, although  not  notified  of  any  defects,  re- 
sponsible in  damages  for  an  accident  which 
happened  to  the  tenant  in  consequence  of  the 
wesJcness  of  a  railing  on  the  leased  premises. 
Troude  V.  Meldrum,  21  Que.  S.  G.  75. 

Repairs — Landlord  ewceeding  time  speci- 
fied for  doing — Damages — Measure  of—Con- 
templation of  parties  at  time  lease  was 
made,] — A  tenant  can  claim  from  the  land- 
lord, who  has  exceeded  the  time  specified  in 
the  lease  for  making  repairs,  only  such  dam- 
ages as  result  directly  from  non-compliance 
with  the  conditions  of  the  lease,  and  which 
might  have  been  foreseen  at  the  time  it  was 
granted.  As  a  consequence,  if  he  did  not 
know  that  the  premises  had  been  leased  for 
a  place  of  business,  the  owner  could  not 
foresee  that  he  might  be  called  upon  to  pay 
any  other  damages  than  those  resulting  from 
the  lease  of  an  ordinary  dwelling-house ;  and, 
therefore,  he  cannot  be  held  responsible  5n 
damages  which  arise  from  the  fact  that  the 
tenant  has  been  prevented  from  carrying  on 
the  trade  of  a  tailor  whilst  the  repairs  were 
effected  at  a  place  leased  for  the  purpose  of  a 
residence  only.  Liveilli  v.  Pigeon,  26  Que. 
S.  C.  73. 

Threatened  diatnrbanoe  —  Injunction 
— Damages,] — A  tenant  threatened  with  dis- 
turbance of  his  enjoyment  of  the  demised  pre- 
mises by  reason  of  works  of  construction  in- 
stituted by  the  owner  has  a  right  to  an  inter- 
locutory injunction  to  stop  them,  besides  his 
remedy  in  damages,  if  injury  should  arise. 
Haycock  v.  Pacaud,  27  Que.  S.  C.  464. 
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6.  LOBN  OF  Landlobd. 

Iiandlord**  li«n  —  Reatriction  of  upon 
movables  —  Effect  of  third  parties  in  the 
leased  premises  —  C.  C.  1622.] — The  land- 
lord's lien  upon  the  effects  of  third  parties 
and  found  in  the  leased  premises,  is  effective 
only  to  the  extent  of  the  sums  which  have 
become  due  by  the  lessee  prior  to  the  notifica- 
tion given  to  the  lessor  of  such  property 
rights,  or  to  the  day  only,  and  not  longer, 
upon  which  the  lessor  acquires  knowledge  of 
such  rights  of  third  parties.    Allard  v.  MaU- 

let  d  Archamhault  (1910),  16  R.  de  J.  483. 

• 

Uen  of  landlord  —  Contract — Security 
— Diminishment  —  Rent,] — ^The  lien  of  the 
landlord   who   leases   a   farm    is   a   security 

fiven  by  contract,  within  the  meaning  of  Art 
002,  G.  G.  Gonsequently,  a  farmer  who  re- 
moves from  the  farm  leased,  crops  growing 
thereon,  loses,  by  diminishing  the  security, 
the  benefit  of  the  term  which  he  could  have 
for  payment  of  the  rent  Egglefield  ▼.  Baheu, 
28  Que.  S.  G.  382. 

Hotloo  <»f  risihta  of  third  poraoa  — 

Assigns  of  landlord,] — If  notice  to  the  land- 
lord of  the  rights  of  property  of  third  per- 
sons in  the  goods  upon  the  demised  premises 
affects  a  subsequent  purchaser  of  the  freehold, 
it  is  not  so  with  regard  to  mere  knowledge 
of  the  fact  acquired  by  the  landlord.  There- 
fore, such  purchaser  may  enforce  his  lien 
upon  the  goods  in  the  possession  of  the  ten- 
ant, notwithstanding  the  knowledge  which 
his  grantor  had  of  the  rights  of  third  per- 
sons.   Re  Bolduc,  19  Que.  S.  G.  524. 

PriTilase  of  landlord  —  Removal  of 
tenant's  goods  —  Claim  of  landlord  against 
third  person  removing  —  Right  of  action — 
Possession  —  Title,]  —  As  possession  of 
property  presumes  a  good  title,  one  who 
claims  chattels  or  a  right  to  chattels  against 
the  person  in  possession  must  allege  and 
prove,  besides  his  own  right,  defects  in  the 
possession  and  title  of  the  possessor. — 2, 
A  landlord  who  daims  damages  occasioned 
by  the  fault  of  the  defendants,  who  have 
deprived  him  of  the  privilege  which  he  pos- 
sessed as  such  by  removing  the  goods  which 
were  subject  to  his  privilege,  does  not  there- 
by claim  the  goods  themselves,  nor  his  rights 
with  regard  to  the  goods,  nor  a  right  of 
pledge;  a  judgment  maintaining  an  inscrip- 
tion in  law  on  this  ground  will  be  reversed, 
and  proof  avant  faire  droit  will  be  ordered. 
Lallemand  v.  Larue,  10  Que.  P.  R.  118. 


Prooaoda  of  aalo  of  taTom  liooi 

Assignment  for  creditors  —  Costs  —  Priori- 
ties.]— ^The  proceeds  of  the  sale  of  a  tavern 
license  (sold  upon  an  assignment  for  the 
benefit  of  creditors)  are  not  subject  to  the 
lien  of  a  landlord.  2.  The  only  costs  which 
have  priority  over  special  liens  are  those  in- 
curred in  the  interest  of  privileged  creditors 
and  for  the  preservation  of  their  lien.  There- 
fore, in  the  case  of  an  assignment  for  the 
benefit  of  creditors,  the  costs  of  the  assign- 
ment and  of  the  administration  and  liquida- 
tion of  the  insolvent  estate  have  not  priority 
over  the  claim  of  a  landlord,  but  it  is  otheiv 
wise  with  the  costs  of  the  sale  of  the  articles 
subject  to  his  lien,  of  the  inventory  of  such 
articles,  and  of  the  distribution  of  the  pro- 
ceeds of  the  sale.  Poulin  v.  St,  Germain, 
11  Que.  K.  H.  :5n3. 


Saiaie  ^acorle — Motion  to  dismiss  ootioa 
— Sale  of  demised  premises  —  Remedy  for 
rent,] — A  motion  to  dismiss  the  action  and 
declare  the  saisie-gagerie  illegal,  because  the 
plaintiff  is  no  longer  owner  of  the  premises, 
will  be  rejected :  even  if  the  plaintiff  has  no 
lien  on  the  furniture,  that  is  no  reason  for 
dismissing  the  action.  Shippel  v.  Sayan,  7 
Que.  P.  R.  429. 

Snb-loaao — House  used  for  proetitution— 
Liability  of  sub-tenant  to  principal  land- 
lord,]— ^llie  sub- tenant  of  a  house  under  a 
lease  made  to  him  by  the  principal  lessee  for 
purposes  of  prostitution  is  only,  as  regards 
the  landlord,  a  third  person  whose  goods  are 
on  the  premises  by  his  consent  (Art  1G22, 
G.  G.),  and  such  goods  are  subject  to  the 
landlord's  lien  for  rent  and  damages  by  reas- 
on of  the  breach  of  the  obligations  of  the 
principal  lease. — A  sub-tenant  who  rents  a 
house  from  the  principal  lessee  for  purposei 
of  prostitution  commits  a  tort  for  whi<3i  he 
is  responsible  to  the  owner  in  damages. 
Montmarquette  v.  Berman,  29  Que.  S.  C.  193. 


Lt  aastcnod  for  bonoflt  of  oredi- 
tora — Tenant's  goods  destroyed  by  fire  after 
assignment  —  Substitution  of  insurance 
moneys  for  goods  in  hands  of  assignee  — 
R,  S.  O.  {1897)  c.  170,  s.  S4  —  Preferential 
lien  of  landlord,] — Plaintiff  was  landlord  of 
premises  occupied  by  one  Mitchell,  just  be- 
fore the  day  when  $626.38  was  due  for  rent 
of  which  $300  had  accrued  within  one  year 
prior  thereto.  Mitchell  made  an  assignment 
to  defendant  for  benefit  of  creditors.  On  2nd 
November,  1908,  defendant,  as  assignee,  en- 
tered into  possession,  and  on  4th  November, 
1907,  the  premises  and  goods  thereon  were 
totally  destroyed  by  fire,  and  defendant  re- 
ceived $6,450  for  insurance  thereon.  Plaintiff 
claimed  to  rank  on  this  insurance  money  in 
the  hands  of  the  'defendant  for  $62638,  and 
as  a  preferred  creditor  for  $300  of  it.  De- 
fendant admitted  the  claim  to  rank  with 
other  creditors  for  the  $626.38,  but  did  not 
admit  the  *' preferential  lien"  for  the  $300. 
At  the  hearing  Boyd;  G.,  held,  14  O.  W.  R. 
207,  that  plaintiff  was  entitled  to  rank  aa  a 
preferred  creditor  for  the  $300.  On  appeal 
the  Divisional  Court  reversed  Boyd,  G.,  hold- 
ing that  plaintiff  must,  in  respect  of  hia  debt 
rank  rateably  with  other  unsecured  credi- 
tors. Miller  v.  Tew  (1900),  14  O.  W.  R. 
1173,  1  O.  W.  N.  2G0.  20  O.  L.  R,  77. 


n&roatenod  ron&OTal  of  tenamt*s 
Kooda  —  Saisie-conservatoire.] — ^A  landlord, 
in  order  to  assure  his  lien,  may  obtain  a 
saisie-conservatoire  to  bring  under  the  Biii)er- 
vision  of  the  Gourt  the  chattels  which  the 
tenant  has  placed  upon  the  demised  premises, 
and  which  he  intends  to  carry  away;  and 
this  especially  where  no  damages  are  claimed. 
Lefebvre  v.  Piton,  9  Que.  P.  R.  119. 


7.  LODOBSS — See  Initkebpebb. 


8.  OVKBHOIDINQ  TENANTS. 

Aooeptanoo  of  rent— <]hreation  of  ten- 
ancy from  year  to  year — Notice  to  qoit  — 
Foifeiture  for  non-payment  of  rent  Re  Her- 
disty  and  Bishopric  (N.W.T.),  2  W.  Lu  R. 
21. 
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lea  for  poMeasion — Affidavit 
—AwtemimmL]  —  On  an  application  by  a 
landloid  a^nst  his  tenant  for  an  order  for 
posaeaskm,  the  applicant  was  refused  leave  to 
taend  the  all^ations  of  his  affidavit  upon 
which  the  originating  summons  was  issued. 
iimUk  V.  M^cfarlane  (No.  1),  5  Terr.  L.  R. 
491. 

Claim    f«r    donlile    yearly    TAlue  — 

in   tenant's  action — Lease  for 
Tttr  terminable  on  one  month's  notice. 
DwUm  V.  Otmont   (N.W.T.),   ^  W.  li.  R. 


"Celsfor  of  rlskt."]   —  An  agreement 
dtted  the  4th  May,  1900,  was  entered  into 
vherdiy  L.  acknowledged  Uiat  he  was  a  week- 
ir  tenant  of  tiie  premises  in  question  to  H., 
tad  agreed  that  his  lease  might  be  termin- 
ated at  any  time  by  **  the  party  of  the  first 
pan  **  (evidently  an  error  for  "  the  party  of 
the  seooad  part ")  or  by  J.  O.  or  J.  A.  M.  A., 
vhoB  L.  acknowledged  to  be  the  agents  for 
that  porpoae  of  the  party  **  of  the  first  part," 
■caaiag  H.   At  that  time  the  property  was 
Vfsted  in  H^  but  he  was  merely  a  trustee  for 
the  railway  company.    Afterwards  the  prop- 
oty  was  conveyed  to  the  company.     At  the 
Ciflie  the  notice  to  quit  was  served  L.  was 
tenant  of  the   premises  to   the  company  as 
hadlords  under  the  terms  of  the  agreement 
of  the  4th  May,  1900.     Notice  to  quit  was 
Krved  on  U  on   the  29th  June,  1906,  and 
denand  of  possession  was  served  npon  him 
en  the  15th  July  following.     The  tenant  at- 
cenpted  to  prove  an  understanding  with  8. 
A^  one  of  the  agents  of  the  landlords,  by 
vhlch  be  should  be  permitted  to  remain  on 
the  premises  until  the  company  should  build 
SB  the  land.     It  was  urged  that  the  tenant 
had  a  colour  of  right  to  the  possession  of 
the  pRoiisea.  and  that  his  right  could  not 
be  tried  on  tiiis  application : — Held,  that  the 
tenant  occupied  the  premises  in  question  un- 
der a  lease  from  week  to  week,  that  it  was 
dsly  terminated  by   the   landlord,   and   that 
the  tenant  continued    to    overbold    without 
eeloor  of  right  after  written  demand  of  pos- 
wsrion  fay  the  landlord.     Order  to  issue  for 
writ  of  poflseasion.    No  costs.    Whether  there 
Is  eolonr  of  right  or  not,  and  what  consti- 
tatcs  cdloar  of  right,  are  matters  of  law  to 
be  detennined  by  the  Judge :  Wright  v.  Mat- 
*««•.   59   U.    8.    R.   50.     To   constitute  a 
colour  of  right  there  must  be  some  bond  fide 
qneNioa  of  right  to  be  tried :  Price  y.  Oi»f a- 
•Mt,  16  O.  R.  264.    The  tenant  had  not  shewn 
oaf  ciaim  which  should  be  construed  as  a 
eoloor  of  right.     Re  Can.  Pac.  Rto.  Co,  d 
Letkiner,  23  G.  L.  T.  339. 


of  rl^t — Indefinite  promise.] — 
la  answer  to  a  summary  proceeding  under 
the  lABdk>rds  and  Tenants  Act,  R.  S.  M. 
yg.  c  93,  to  recover  possession  of  the 
prcouses  in  qoestion,  which  were  held  under 
a  written  lease  creating  a  tenancy  from  week 
ta  wc^  the  tenant  gave  evidence  tending 
In  shew  that  agents  of  the  landlords  had, 
prior  to  and  at  the  time  of  the  execution  of 
the  icMe,  agreed  and  promised  orally  that 
tite  tenant  would  not  be  required  to  give  up 
Womaakn  uatU  the  landlords  would  build  on 
te  bad.  This  was  denied  by  one  of  the 
>ffata,  and  the  tenant  admitted  that  that 
sgtnt  had   refused   to  put  such  a  term   in 


the  lease,  although  requested  to  do  so: — 
Held,  that  the  alleged  promise,  if  proved, 
was  of  too  indefinite  a  character  to  support 
the  contention  of  the  tenant  that  he  was  not 
holding  over  without  colour  of  right.  Frtoe 
V.  Quinane,  16  O.  R.  264,  Oilheri  v.  Doyle, 
24  C.  P.  71.  and  Wright  v.  Matti9on,  59 
U.  S.  R.  60.  followed.  Re  Canadian  Paoiflo 
Rw.  Co.  d  Leohteier,  23  C.  L.  T.  339,  14 
Man.  L.  R.  566. 

Doatand  —  Notice  —  Copies,] — In  pro- 
ceeding for  an  order  for  possession  under 
the  Overholding  Tenants  Act,  R.  S.  M.  c. 
112,  the  demand  in  writing  served  by  the 
landlord  under  s.  3  was  unsigned,  but  was 
otherwise  sufficient  in  form.  When  it  was 
served,  its  purport  was  verbally  explained  to 
the  tenants,  and  they  were  told  that  it  was 
from  the  landlord's  agent,  and  one  of  them 
then  went  to  see  the  latter  about  it: — Held, 
sufficient.  Morgan  v.  Leaoh,  10  M.  &  W. 
558,  followed.  At  the  hearing  it  was  ob- 
jected that  the  copies  served  with  the  notice 
of  the  application,  as  required  by  s.  5,  were 
not  annexed  to  the  notice. — HM,  that  de- 
livery of  the  copies  with  the  notice  was 
probably  sufficient;  but  at  any  rate  the  ob- 
jection should  have  been  taken  as  a  prelimin- 
ary objection.  Re  Sutherland  d  Portigah 
19  C.  L.  T.  257.  12  Man.  L.  R.  543. 

Demand  for  possession — Uncertainty — 
Evidence  of  overholding  —  Writ  of  posses- 
sion.]— ^An  application  was  made  by  the  land- 
lord for  a  writ  of  possession  against  a  ten- 
ant under  the  Overholding  Tenants  Act,  R. 
S.  N.  S.  1900  c.  174,  based  on  a  demand  for 
possession,  served  on  the  tenant  on  the  9th 
March,  1904,  as  follows : — "  Tour  lease  of  the 
premises  expired  on  March  1st  last.  You 
are  hereby  notified  to  deliver  up  said  prem- 
ises to  me  forthwith.'*  The  tenant  had  held 
under  a  lease  by  deed  dated  in  the  year  1901 
for  a  term  of  three  years,  but,  owing  to 
erasures  and  alterations  in  the  indenture, 
there  was  some  doubt  as  to  whether  or  not 
the  tenancy  terminated  on  the  1st  March, 
1904,  or  the  1st  May,  1904.  Before  service 
of  the  demand  the  landlord  had,  on  the  1st 
February,  1904,  given  to  the  tenant  a  three 
months'  notice  in  writing  to  quit  (not  called 
for  by  lease)  on  the  1st  May,  1904.  On 
hearing  it  was  contended  that  no  evidence  had 
been  given  that  the  tenant  had  refused  after 
the  service  on  the  9th  March.  1904.  of  the 
above  demand  in  writing,  to  go  out  of  pos- 
session:— Held,  that  the  written  demand  for 
possession  was  bad  for  uncertainty,  and  in 
all  the  circumstances,  following  Re  Magann 
and  Bonner,  28  O.  R.  37,  and  Re  Snure  and 
Da/vie,  4  O.  L.  R.  82,  as  the  case  was  not 
one  clearly  coming  within  the  true  intent  and 
meaning  of  the  Act,  the  application  should 
be  refused.  Re  Myers  d  Murrans,  24  C.  L. 
T.  186. 

EJootment  —  Delay  to  remove  from  the 
demised  premises.^ — It  is  permitted  in  an 
action  of  ejectment  to  allege  that  more  than 
three  days  have  passed  since  the  term  of 
the  lease  and  that  the  defendant  is  still 
occupying  the  demised  premises.  The  fact 
to  conclude  whether  a  writ  of  ejectment  or 
a  writ  of  possession  is  the  proper  proceed- 
ing cannot  give  place  to  an  inscription  in 
law.  8,  Carsley  Co,  v.  <8oroggie  (1909),  10 
Que.  P.  R.  415. 
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EJeotment  —  Statute  of  IAmitaiion» — 
Tenancy  at  loiU  converted  into  tenancy  at 
eufferanoe  —  Construction  of  statute.] — ^The 
defendant  was  a  tenant  at  will  until  1834, 
when  his  tenancy  was  determined  ^by  a  de- 
mand of  possession  and  became  a  tenancy 
at  sufferance.  The  Statute  of  limitations 
was  passed  in  1837,  and  the  question  arose 
on  the  construction  of  the  statute,  as  to 
whether  a  tenancy  at  will  created  and  con- 
yerted  into  a  tenancy  at  sufferance  before 
the  passing  of  the  Act  would  be  a  bar  under 
it,  provideid  the  tenancy  at  will  and  the 
tenancy  at  sufferance  taken  together  have 
continued  for  21  years,  without  payment  of 
rent  or  acknowledgment  of  title:  —  Heldt 
Peters,  J.,  that  such  tenancies  taken  together 
would  be  a  bar.  ColviUe  ▼.  Martin  (1808), 
1  P.  E.  I.  R.  83. 

Expirjr  Hit  Immam — Creation  of  new  ten- 
ancy —  Increased  rent  —  Presumption  — 
Intention  of  parties.  Winnipeg  Land  d 
Mortgage  Corporation  T.  Witcher  (Man.),  1 
W.  L.  R.  551. 

Failure  to  tfi^v  poaseaaion  —  Holding 

over  of  previous  tenant.] — ^The  fact  that  the 
previous  tenant  refused  to  vacate  the  prem- 
ises at  the  expiration  of  his  lease,  and  that 
legal  proceedings  were  necessary  to  effect  his 
ejection,  does  not  relieve  the  lessor  from  a 
claim  for  damages  by  the  lessee  who  was  pre- 
vented from  getting  possession  at  the  date 
stipulated  in  the  lease.  Lanviere  y.  Ftnet, 
25  Que.  S.  0.  338. 

Forcible  emtrj — Costs,] — In  an  action 
for  damages  for  forcibly  and  unlawfully  en- 
tering the  premises  occupied  by  the  plaintiff, 
as  tenant  of  the  defendant,  and  ejecting  the 
plaintiff  therefrom,  the  trial  Judge  found  that, 
although  the  defendant  had  technically  vio- 
lated the  plaintiflTs  right  of  possession,  the 
plaintiff  was  retaining  possession  in  violation 
of  good  faith,  and  that  her  evidence  as  to  the 
circumstances  and  manner  of  her  removal 
was  untrue: — HeU^  that  the  trial  Judge  was 
justified  (following  Rice  v.  Ditmars,  21  N. 
S.  R.  140) ,  in  depriving  the  plaintiff  of  costs. 
Russell  v.  Murray,  34  N.  S.  R.  548. 

Holding:  OTor  after  expiration  of 
tenancy  for  a  year — Implied  tenancy  from 
year  to  year — Rebuttal  of.] — A  letter  from 
the  landlord  posted  to  the  tenant  before  the 
expiration  of  a  lease  for  a  year,  propoEdng 
that  after  its  expiration  the  tenant  should 
hold  from  month  to  month,  is  not  sufficient, 
if  the  letter  is  not  received  by  the  tenant,  to 
displace  the  tenancy  from  year  to  year,  which 
arises  by  implication  from  the  tenant's  hold- 
ing over  and  paying  rent  after  the  expira- 
tion of  his  term.  Gass  v.  MoCammon  (190^), 
6  Terr.  L.  R.  96. 


—  Improvements  —  Appraise- 
ment.]— ^Appeal  from  judgment  of  the  Su- 
preme Court  of  New  Brunswick  to  Supreme 
Court  of  Canada,  dismissed.  Action  for 
ejectment  brought  by  lessor  since  expiration 
of  term  to  recover  possession  from  lessee. 
The  lessor,  by  bringing  ejectment,  has  con- 
cluded himself  from  setting  up  his  mistake 
as  a  ground  for  withdrawing  from  the  posi- 
tion he  had  assumed.  The  Court  will  not  in- 
terfere with  the  deliberate  decision  of  the 
provincial   Court  as  to  the  question  of  pro- 


cedure unless  there  was  a  departure  from  the 
requirement  of  substantial  justice.  The  les- 
see cannot,  in  this  action,  obtain  the  cross 
relief  sought,  namely,  the  setting  aside  of  the 
award  and  directing  a  re-appraisement.  Por- 
ter v.  Purdy,  6  E.  L.  R.  440. 

Monthly  payments  of  rent  —  NoHes 
to  quit  —  Right  of  appeaL] — The  respon- 
dents became  tenants  of  the  appellant  for  a 
period  of  11  months,  for  which  they  were 
to  pay  rent  **  at  the  rate  of  $400  per  year." 
They  paid  the  rent  monthly.  After  the  ex- 
piration of  the  term,  they  continued  in  pot- 
session,  paying  monthly  rent.  On  the  9th 
March,  1896,  they  gave  the  appellant  notice 
that  they  would  quit  the  premises  on  the 
30th  April  following.  They  paid  rent  up  to 
that  date,  when  they  quitted  the  premises  m 
pursuance  of  their  notice.  No  arrangement 
was  made  as  to  the  terms  upon  which  the 
respondents  were  to  continue  after  the  ex- 
piry of  the  term.  The  action  was  brought 
for  $66.06  rent  for  the  months  of  May  and 
June : — Held,  that  the  tenancy  was  a  tenancy 
from  month  to  month,  and  was  properly  ter- 
minated by  the  notice  to  quit. — Held,  that  the 
matter  in  question  related  **  to  the  taking  of 
an  annual  or  other  rent,'*  and  that  conse- 
quently an  appeal  lay  without  leave.  East- 
man v.  Richards,  3  Terr.  K  R.  73. 

HcKotiation  for  new  tenancy  —  Teur 
ancy  at  u?ill  —  Notice  to  quit — Demand  of 
possession  —  Jurisdiction  of  County  Court 
Judge.] — Upon  a  review  of  proceedings  taken 
under  the  Overholding  Tenants  Act,  R.  S.  0. 
1807  c.  171:— HeM,  that  the  evidence  sus- 
tained the  finding  of  the  County  Court  Judge 
that  no  completed  agreement  for  a  new  lease 
was  ever  made,  but  that  the  tenant  held  oyer 
expecting  an  agreement  would  be  arrived  at. 
The  tenant,  overholding  after  the  1st  March, 
did  so  with  the  consent  of  the  landlord  i>end- 
ing  negotiations.  When  the  negotiations 
came  to  an  end,  the  landlord,  on  the  19th 
March,  served  a  notice  requiring  the  tenant 
to  give  up  possession  on  the  23rd  March. 
Upon  the  tenant's  failure  to  give  up  posses- 
sion on  that  day,  the  landlord  took  proceed- 
ings under  the  Act  without  further  demand 
of  possession: — Held,  that  the  tenant  was 
after  the  1st  March,  a  tenant  at  will;  the 
notice  had  the  effect  of  extending  his  right 
of  occupation  till  the  23rd  March ;  and  a  de- 
mand of  possession  after  that  date  was  neces- 
sary to  give  the  County  Court  Judge  juris- 
diction under  s.  3  of  the  Act.  In  re  Grant 
d  Robertson,  24  C.  L.  T.  366.  8  O.  L.  R.  297, 
3  O.  W.  R.  846. 

Notice  of  licarinc  —  Affidavit — Prohibi- 
tion —  Waiver.]-— On  an  application  under 
the  Overholding  Tenants  Act  by  a  landlord 
for  possession,  a  copy  of  the  aflMavit  filed 
on  the  application  was  not  served  on  the 
tenant,  as  directed  by  s.  4  of  the  Act.  Coun- 
sel appeared  for  the  tenant  on  the  return 
of  the  application  and  took  this  objection, 
and  the  application  was  adjourned  to  en- 
able a  copy  of  the  aflidavit  to  be  served.  After 
such  service  the  application  was  proceeded 
with,  and  counsel  for  the  tenant  examined 
and  cross-examined  witnesses  and  argued  the 
case,  when  an  order  for  possession  was  made: 
— Held,  that  the  failure  to  serve  a  copy  of 
the  affidavit  was  an  irregularity  which  could 
be   and    had    been    waived;    and    prohibition 
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against  the  enforcement  of  the  order  for  pos- 
sewon  was  refused.  Re  Dewar  d  Dumas, 
24  a  i^  T.  360,  8  O.  L.  R.  l4l,  4  O.  W.  R. 
UO. 

Oral  lemse  —  Notice  to  quit  —  Month's 

noHee  —  Tadt  continuation  —  Riffhts  and 

rtmedies  of  overholding  tenant  —  Defect  in 

demited  premises  —  Presumption  of  fault.] — 

Sotice  to  qnlt  is  necessary  to  put  an  end  to 

in  onl  lease,  eren  where  the  term  of  it  is 

certam. — 2.  This   notice  to  quit  must   be  a 

Bonth's  notice    where    the    rent    is   payable 

BKntUy.— ^.  The  notice  to  quit  or  of  the  con- 

tinnation  of  the  lease  must  be  express  and 

formal    Where  it  is  conditional,  it  is  of  no 

force  until  it  is  accepted  as  such.— 4.  A  letter 

from  the  landlord   to  the  tenant  giving  him 

pefB^isrion  to  remain  in  the  demised  premises, 

m  eoDtideration  of  an  increased  rent,  written 

vitbiB  eight  days  Irom  the  expiration  of  the 

kue,  is  a  sufficient  notice  to  prevent  a  tacit 

eontiaoation  of  the  lease.— ^.  A  person  who 

ooatina«s    to    occupy    the   demised    premises 

tfter  the  expiration  of  the  lease  has  not  the 

rigfatB  of  a  tenant  and  cannot  exercise  the 

remedies  of  a  tenant. — 6.   When  it  appears 

tktt  a  chimney  has  no  fault  of  construction, 

tboe  is  a   presumption,   if  it   smokes,   that 

the  canae  of  the  smoke  is  attributable  to  the 

teaiDt  who  uses  it.    Canada  Newspaper  8yn- 

dkete  ▼.  Gardner,  32  Que.  S.  C.  452. 

Ovder  for  poaaesci«a  —  Review  by 
Court  —  Evidence  —  Breach  of  covenant  in 
IcsM  —  Notice  specifying,}  —  Under  the 
Orerfaolding  Tenants  Act,  R.  S.  O.  1807  c. 
171,  two  things  must  concur  to  justify  the 
■muiaiy  interference  of  the  County  Court 
Jii%e;  the  tenant  must  wrongfully  refuse  to 
p»  oat  of  possession,  and  it  must  appear  to 
the  Judge  that  the  case  is  dearly  one  coming 
aader  the  porriew  of  the  Act.  It  is  only  the 
meeedings  and  evidence  before  the  Judge, 
int  up  pnrsuant  to  the  certiorari,  at  which 
the  High  Court  may  look  for  the  purpose  of 
determining  what  is  to  be  decided  under  s.  6 
of  the  Act.  Where  there  was  nothing  in  the 
eridcnce  to  shew  that  the  tenant  had  violated 
the  provision  of  the  lease  for  breach  of  which 
the  Issdlord  claimed  the  right  to  re-enter, 
the  Court  set  aside  the  order  of  tiie  County 
GoQtt  Jndge  coinmanding  the  sheriff  to  place 
the  landlord  in  possession.  Per  Boyd,  C. : — 
The  whole  procc^ing  was  nugatory  from  the 
Mtset  for  the  want  of  a  proper  notice  specify- 
ing the  breach  complained  of,  as  required  by 
«.  13  of  the  Landlord  and  Tenants  Act.  R. 
&  0.  18D7  c.  170,  which  is  applicable  to 
•Bumary  proceedings  under  the  Overholding 
Tnaats  Act  Re  8n^e  d  Davis,  22  C.  L.  T. 
234,  4  O.  L.  R.  82,  1  O.  W.  R.  379. 


.  —  Deed  —  Loan — Security 

•-^Beeonveyanee  —  Possesion  of  tenant  — 
JwnsHctian  —  Condition  —  Notice — Waiver 
—A'.  S.  Overholdina  Tenants'  Ac*.]— Appli- 
ation  by  landlord  under  the  Overholding 
j^Mnts*  Act.  Defendant  gave  an  absolute 
••■▼eyance  of  certain  property  to  plaintiff. 
lAter  defendant  claimed  that  this  conveyance 
«is  mtended  to  be  a  mortgage: — Held,  that 
It  vas  not  a  mortgage  and  that  defendant 
*Aained  in  possession  as  a  tenant  at  will, 
ttd  kodloxd  had  right  to  possession.  County 
Court  Judge   baa   jurisdiction   to   determine 


the  rights  of  the  parties  in  an  application 
under  the  above  Act.  Qirroir  v.  Ronan,  7 
a  L.  R.  153. 

Orerlioldins:  —  Lease — Breach  of  condi- 
tion —  Notice  —  Waiver  —  N.  8.  Overhold- 
ing Tenants'  Act.] — Action  under  Overhold- 
ing Tenants*  Act:— HeW,  that  as  landlord 
not  aware  when  rent  paid  that  tenant  had 
ceased  to  work  for  plaintiff,  there  was  no 
waiver  of  the  forfeiture.  Order  of  posses- 
sion granted.  Dominion  Coal  Co,  v.  Taylor, 
7  E.  L.  R.  199. 

OrerholdiBg:  —  Notice  to  quit — Waiver 
by  subsequent  acceptance  of  rent — Evidence 
—Procedure  —  N,  iSf.  Overholding  Tenants' 
Ac*.]— Under  a  special  lease  if  the  defend- 
ant quit  work,  then  on  demand  he  would 
give  up  possession  of  the  plaintiff's  house. 
Holding  over  is  wrongful  notwithstanding  de- 
fendant never  refused  to  give  up  possession. 
There  was  no  waiver  of  a  forfeiture  by  tak- 
ing rent,  as  plaintiff  unaware  of  the  breach. 
Order  for  possession  granted.  Dominion 
Coal  Co,  V.  MoLeod,  7  B.  L.  R.  20. 

OrerholdinK— Wr»*  of  possession-^Notice 
to  quit  —  Certiorari  —  Practice — Waiver.] 
— Application  for  an  order  directing  a  County 
Court  Judge  to  send  up  for  review  proceed- 
ings under  N.  S.  Overholding  Tenants  Act,  re- 
fused, as  none  of  the  reasons  in  support  were 
substantial  or  sufficient  Dominion  Coal  Co. 
V.  Mclnnes,  7  E.  L.  R.  508. 

Orerholdins:  tenmat  —  Creation  of  new 
tenancy  —  Increased  rent  —  ^o*ice.]  — 
When  a  tenant  holds  over  after  the  expira- 
tion of  the  term,  and  nothing  is  agreed  on  as 
to  the  terms  of  the  new  holding,  that  new 
holding  is  not  of  necessity  to  be  on  the  same 
terms  as  the  former,  but  the  landlord  may  be 
awarded  an  increased  rent  if  there  are  cir- 
cumstances to  shew  that  such  was  expected 
of  him,  and  that  such  expectation  was  known 
to  and  not  repudiated  by  the  tenant. — Elgar 
V.  Watson,  1  Car.  &  M.  494.  followed.— In 
such  a  case  the  tenant  was  notified  in  writing 
within  a  month  that  the  rent  would  be  in- 
creased after  another  month,  and  paid  two 
months'  rent  at  the  increased  rate,  without 
objection  :—Held,  that  she  was  liable  for  rent 
at  such  increased  rate  for  the  remaining 
months  of  her  occupancy,  without  deciding 
whether  a  new  tenancy  from  year  to  year 
had  been  created  or  not.  Winnipeg  Land  and 
Mortgage  Corporation  v.  Witcher,  15  Man. 
li.  R.  423,  1  W.  L.  R.  551. 

Orarholdins  tenant  —  Notice  to  quit- 
Length  of.] — ^A  tenant  who  occupies  a  lodg- 
ing by  tacit  holding  over  after  the  expiry  of 
a  lease,  in  which  the  rent  was  payable  month- 
ly, has  a  right  to  only  one  month's  notice 
to  quit  from  his  landlord.  Comte  v.  Gisiing, 
28  Que.  S.  C.  497. 

OTerlioldine  Tenants'  Aet—Ec^iry  of 
term  —  Dispute  as  to  ewtension — Conflicting 
evidence.] — The  Judge  of  the  County  Court 
of  Brant  made  an  order  directing  the  appli- 
cants here  to  give  up  possession  of  certain 
premises.  On  application  to  restore  the  ten- 
ants it  was  held,  that  the  County  Court  Judge 
is  competent  to  try  and  determine  a  question 
of  fact,  viz.,  the  expiry  of  the  lease,  where 
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there  is  conflicting  evidence.  Application  dis- 
missed. Re  Graham  d  Ycardley  (1909),  14 
O.  W.  R.  30. 


Orerlioldins  Tenaiits'  A«t— R.    8.   O. 

i8P7,  c.  nO^  8.  IS — Non-payment  of  rent  — 
Forfeiture  of  lease  —  Application  for  po««e«- 
Moii.^  —  Landlord  applied  for  possession  of 
premises  occupied  by  overholding  tenants. 
Tenants  were  in  possession  under  a  lease  at 
$30  per  month,  but  paid  no  rent,  and  refused 
to  give  up  possession,  one  tenant  contending 
that  she  conveyed  the  property  in  question 
to  landlord  as  agent  of  a  bank  for  her  hus- 
band's indebtedness,  without  any  considera- 
tion and  without  independent  advice: — Held^ 
that  tenant  had  given  two  mortgages  upon 
the  premises  which  were  not  paid,  and  diat 
the  landlord  had  acquired  title  through  as- 
signment of  them  and  was  therefore  in  a 
position  to  grant  a  lease  even  if  he  had  not 
received  the  conveyance  from  tenant  of  her 
interest  Landlord  granted  the  usual  order 
for  possession  with  costs  of  his  application. 
Longhi  v.  Santon,  46  U.  C.  R.  448,  followed. 
Cronyn  y.  Jenkins  (1910),  16  O.  W.  R.  369. 

Orerlioldiiic  Tcsuun.ts'  Aat;  R.  6.  O. 
(1807),  c  171,  ••  3 — Bmpiry  of  term  — 
Necessity  for  demand  of  possession — Juris- 
diction of  County  Court  Judge  to  determine 
disputed  questions  of  fad,} — Held,  that  after 
a  tenancy  has  been  determined,  it  is  neces- 
sary that  a  demand  of  possession  be  made 
to  give  the  County  0>urt  Judge  jurisdiction 
under  the  Overholding  Tenants  Act,  R.  S.  O. 
(1897),  c.  ni.'-Held,  also,  that  it  is  within 
the  jurisdiction  of  the  County  Court  Judge, 
under  that  Act.  to  try  and  determine  a  ques- 
tion of  fact,  where  the  testimony  is  conflict- 
ing, and  his  decision  will  not  be  interfered 
wiUi,—Re  Oraham  d  Tardley,  14  O.  W.  R. 
30,  and  Re  Chrant  d  Robertson,  8  O.  L.  R. 
297,  3  O.  W.  R.  846.  followed.  Fee  v. 
Adams  (1910),  16  O.  W.  R.  103. 


Bisht  of  rtt-entv7  —  Rent  —  Set-off — 
"Clearly."  Re  Hooker  and  Malcolm,  2  O. 
W.  R.  49. 

Bifdht  to  tomdnato  lease  —  Notice  to 
quit— -Difficult  questions  of  law — Refusal  of 
certioran  Re  Clark  d  Kellett,  1  O.  W.  R. 
577. 

Snmmarj  EJeetment  Aot  —  Purchaser 
in  default  —  Tenant  at  wiU,] — W.  went  into 
possession  of  a  lot  of  land  under  an  instru- 
ment in  writing  whereby  it  was  agreed  that 
the  purchase  money  was  to  be  paid  in  four 
equal  instalments  in  6,  12,  18  and  24  months. 
It  was  also  agreed  that  W.  was  to  be  ten- 
ant at  will,  and  that  he  should  remain  in 
possession  until  default  in  the  payment  of 
any  of  the  instalments: — Held,  that  W.  was 
not  a  tenant  at  will,  or  a  tenant  for  a  fixed 
term,  so  as  to  be  subject  to  the  provisions 
of  the  Summary  Ejectment  Act,  C.  S.  N.  B. 
c  S3,  or  amending  Acts.  Winslow  v.  Nugent, 
36  N.  B.  R.  356. 

Sumiaazy  proeedure  for  ejeotment — 

Mesne  profito  —  Costs.    Re  Fuller  d  Cnth- 
hert  (Y.T.),  6  W.  L.  B.  717. 

Summary  proeeeding  —  Forfeiture  for 
breach  of  covenant,} — ^This  was  an  applica- 
tion by  way  of  summary  proceedings  under 


ss.  11-17  of  the  Landlords  and  Tenants  Act, 
Rw  S.  M.  1902  c  93,  as  amended  by  3  Jc  4 
Bdw.  VIL  c.  29,  ss.  1,  2,  to  recover  posses- 
sion of  a  hall  let  to  the  defendants  for  five 
years  from  the  1st  November,  1901.  at  t 
rental  of  $15  per  month.  The  lease  was  in 
writing  under  seal,  and  the  lessees  by  it 
covenanted  that  they  would  not  permit  the 
hall  to  be  used  for  the  purposes  of  dancing; 
except  to  lodges  renting  the  hall,  and  that 
any  breach  of  that  covenant  should  at  once 
at  the  option  of  the  lessor  operate  as  a  for- 
feiture of  the  lease.  The  lessees  having 
rented  the  hall  to  five  young  men  not  ooa- 
nected  with  any  lodge  for  the  holding  of  a 
dance,  the  lessor  gave  them  a  notice  declar- 
ing the  lease  to  be  forfeited  and  demanded 
possession :— HeW,  following  Moore  v.  Gtllist. 
28  O.  R.  358,  that,  under  the  statute  as 
amended,  the  Judge  can  now  try  the  li^t  of 
the  tenant  to  hold  over,  and  that  the  defend- 
ants had  forfeited  the  lesse,  and  that  a  writ 
of  possession  should  be  issued  in  the  land- 
lord's favour.  Re  Ryan  d  Turner,  24  C  Lu 
T.  255,  14  Man.  L.  R.  624. 

Snmmarj  proeeedins  —  Monthi^  tea- 
ancy — Notice  to  auit,] — 1.  Where  a  leaae  ex- 
pressly provides  that  the  tenancy  created  by  it 
shall  be  a  monthly  tenancy,  the  fact  that  it 
also  provides  what  rent  shall  be  paid  for 
each  of  16  future  months,  and  more  for  some 
months  than  for  others,  will  not  enlarge  the 
rights  of  the  tenant  in  any  way,  and  the  land- 
lord may  terminate  the  tenancy  at  the  ex- 
piration of  any  month  by  giving  a  month's 
notice. — 2,  A  notice  to  quit  signed  by  one  of 
two  owners  of  the  property  with  the  approval 
of  the  other^  such  approval  being  known  to 
the  tenant,  will  be  sufficient,  although  not  ex- 
pressed to  be  on  behalf  of  any  one  exc^t  tiie 
person  giving  it.  AsUn  v.  Summerset^  1  B. 
&  Ad.  135,  followed. — 3.  To  put  an  end  to  a 
tenancy  at  the  end  of  May,  a  notice  served  on 
30th  April  is  good,  although  it  be  erroneomlj 
dated  1st  May.— 4.  A  notice  to  quit  on  or 
before  the  anniversary  of  the  commencement 
of  the  tenancy  is  good:  8idebotham  v.  Hd- 
land,  [1895]  1  Q.  B.  378 ;  although  a  notioe 
to  quit  on  the  last  day  of  the  tenancy  would 
hIso  be  good.  Re  Burrows  d  MiMeaou^ 
24  C.  L.  T.  326,  14  Man.  U  R.  739. 


Lzy  prooeedinc  by  landlord  -tm 
obtain  possession — Jurisdiction  of  Oauntgt 
Court  Judge — Dispute  as  to  length  of  term — 
Application  for  review,} — Motion  by  Williand 
Howard,  the  tenant,  for  an  order  under  "^ 
6  of  the  Overholding  Tenants  Act,  directi] 
the  senior  Judge  of  the  County  Court  to  i 

the  proceedings,  evidence,  and  exhibits  in  

matter  to  the  High  Court  under  his   han4 
and    for    an    order    staying    all    proceedin 
therein.      The    application    by   the    landloi 
James  Lumbers,  to  the  County  Court  Jm 
was  to  recover  from  the  tenant  the  poss.. 
sion  of  a  shop  and  dwelling  above  the  Bho^. 
It   was   alleged^   the  tenant   was    wrongfnllj 
holding  possession: — Held,  that   under   s. 
s.-s.  2,  of  the  Act,  R.  S.  O.  1897,  c.  ITl, 
Judge  is  to  **  enquire  and  determine  whet! 
the  person  complained  of  viras  tenant  to 
complainant  for  a  term  or  period  which 
expired,     .     .     .    and    whether    the 
does  wrongfully  refuse  to  go  out  of 

sion,  having  no  right  to  continue  in  ^ ^ 

sion,  or  how  otherwise."    The  dispute^  bei 
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u  to  whether  the  tenancy  was  for  3  years  or 
for  5  yean»  the  learned  Ooanty  Court  Jadge 
vaa,  on  the  aathorxty  of  Moore  y.  Gf«Uie«,  28 
O.  R.  358,  justified  in  holding  that  he  had 
jQiisdietion  to  try  the  right  Having  regard 
Id  the  evidence  and  the  judgment  of  the 
feamed  Oounty  Court  Judge,  this  is  not  a 
cue  in  which  a  certiorari  should  issue,  and 
the  motion  will  therefore  be  dismissed  with 
cosla.  Be  Lumhera  d  Howard,  5  O.  W.  R. 
721,  T7i  9  O.  L.  R.  681. 


proee«ilins  to  reooTer  pos- 

—  C^ijdnating  summons — Jurisdic- 
tioB  of  local  Judge — District  Courts  Act,  s. 
42— Practice — Rule  469  —  Relationship  of 
iandkid  and  tenant — Agreement  for  assign- 
Beat  of  reverrion  to  person  assuming  to  pro- 
end  as  landlord — ^No  transfer  of  title — ^Right 
el  tenant  to  remain  in  possession — ^Payment 
for  unpiovements  —  Option  of  purchase. 
Perter  ▼.  fiooMy  (Alta.),  8  W.  L.  R.  289. 


for  m  jemr — Holding  over  after 
mpireUom  of — Inched  tenancy  from  year  to 
ym  RehuttdL] — ^A  letter  from  the  land- 
btd  posted  to  the  tenant  before  the  ezpira- 
tkn  of  a  lease  for  a  year,  proposing  that 
ifler  its  expiration  the  tenant  should  hold 
froa  month  to  month,  is  not  sufficient,  if  the 
letter  is  not  received  by  the  tenant,  to  dis- 
plaee  the  tenancy  from  year  to  year  which 
■rises  by  implication  from  the  tenant's  hold- 
iag  over  and  paying  rent  after  the  expiration 
of  bis  term.  Gom  y.  McCammon,  6  Terr.  L. 
R.96L 


itimuims  ^  posaosalom 
aftev  ezpivT'  of  leaao — Vegotiaiione  for 
•em  leaee  —  Notice  of  intention  to  quit  — 
TasMry  at  wOL] — ^Plaintiflr  brought  action 
for  1240,  balance  claimed  for  rent  of  a  room 
is  St.  George  Mansions,  Toronto.  Af  trial 
ja^cnent  was  given  plaintiff  for  amount 
claimed  and  costs.  Divisional  Court  on  ap- 
peal M<  that  the  defendants  by  having  con- 
tiaoed  in  poasession,  pending  negotiations  for 
a  new  lease,  did  not  become  a  yearly  tenant, 
kot  only  a  tenant  at  will«  and  having  given 
oae  nwath's  notice  of  his  intention  to  quit, 
vas  not  liable  for  any  further  rent.  Appeal 
sBoved  and  action  dismissed  with  costs. 
/disffoa  Y.  Donyl^,  6  O.  L.  R.  266,  followed. 
8U  Oeorye  Moneion^  v.  King  (1910),  15  O. 
W.  R.  427,  1  O.  W.  N.  300. 


WHt  of  poaaossiom  —  ProhiUtion  to 
Cemmif  Judge  and  theriff  —  Certiorari J\  — 
After  an  order  has  been  made  on  the  land- 
lerfs  application  under  the  Overholding 
Tenants  Act  for  the  issue  of  a  writ  of  pos- 
MsvoB.  bat  before  the  writ  has  been  issued, 
the  tenant  applied  for  an  order  for  the  re- 
miHal  of  the  proceedings  into  the  High  Court 
•ad  for  prohibition  to  the  Judge  of  the  County 
Goart  and  the  sheriff: — Held,  per  Street,  J., 
thu  proceedings  under  the  Overholding  Ten- 
■ati  Act  can  be  removed  into  the  High  Court 
ealy  when  s.  6  of  that  Act  applies;  that 
thtt  section  does  not  apply  until  a  writ  of 
yeeeeeBou  has  been  iasued;  and  therefore 
thtt  the  applicant  was  not  entitled  to  relief. 
fer  Britton,  J.,  that  whether  s.  6  is  ex- 
c^Mive  or  not,  it  at  least  amply  protects  the 
taaaat's  rights,  and  that  the  applicant  was 
Ml  entitled  to  relief  either  under  that  seo- 
tMa  or  nnder  the  general  jurisdiction  of  the 


Court  Re  Warbrick  v.  Rutherford,  23 
O.  h.  T.  326,  6  O.  L.  R.  430,  2  O.  W.  R. 
609,  961. 


9.  Rescission  ob  FOBFErruBE  of  Lcabe. 

Absonoo  of  orator  supply  —  Right  to 
enfoytnent  of  premiees,] — ^A  landlord  who  lets 
a  lodging  furnished  with  apparatus,  pipes, 
taps,  water-closets,  etc.,  in  connection  with 
waterworks,  is  bound  to  afford  the  tenant  a 
constant  supply  of  water.  A  lack  of  water 
in  such  conditions  constitutes  on  the  land- 
lord's part  a  violation  of  the  obligation  to 
afford  full  enjoyment  of  the  demised  premises, 
and  is  a  ground  in  favour  of  the  tenant  for 
an  action  to  cancel  the  lease.  McKiOop  ▼. 
Tapley,  32  Que.  S.  C.  380. 

Broaoh  of  proTiaiom  asatiuit  auh- 
lottims  —  Neoeeaity  for  action — Discretion 
of  Court  —  Termination  of  suh-lease.] — The 
violation  of  the  provision  against  sub-letting 
contained  in  a  lease  does  not  of  itself  avoid 
the  lease;  it  has  the  effect  of  a  resolutory 
condition,  and  is  ground  for  an  action  for 
cancellation;  in  such  an  action  the  Court 
has  a  discretion  to  grant  or  refuse  the  relief 
where  the  lessor's  rights  are  not  affected, 
e.g*,  where  the  sub-lease  ceased  before  the  ac- 
tion for  cancellation  was  brought.  Brunet 
V.  GoldtDater,  33  Que.  S.  C.  240. 

Delay  in  f^ving:  possession — Daye  of 
grace  —  Cancellation  of  lease — Damages  — 
Saisie-gagerie.] — The  lessee  of  a  house  has 
the  right  to  take  possession  on  the  first  day 
of  the  term  for  which  it  is  let,  but  subject 
to  the  three  days  of  grace  allowed  by  usage 
to  the  occupant  to  remove  his  belongings. 
Therefore,  a  mere  dispute  arising  on  the 
first  day  between  the  lessor  occupying  the 
demised  premises  and  the  brother  of  the 
lessee,  who  wishes  to  have  access  to  the  upper 
floor,  is  not  a  refusal  to  deliver  possession, 
and  will  not  suffice  as  a  ground,  in  favour 
of  the  lessee,  without  other  mise  en  demeure, 
for  an  action  for  cancellation  of  the  lease. — 
The  lessor  who,  in  these  circumstances,  va- 
cates the  house  on  the  second  day  and  sends 
the  key  to  the  lessee,  has  a  remedy  by  way 
of  action  for  damages  against  the  lessee  where 
he  refuses  to  enter  and  hires  other  premises, 
and  also  the  remedy  of  saisie-gagerie  to  seise 
the  chattels  of  the  lessee  placed  in  one  part 
of  the  house.  Landry  v.  Lafortune,  33  Que. 
S.  O.  126. 

IMaropaIr  of  promiaoa — ^Defective  heat- 
ing— Right  to  cancel  lease.  Vennat  v.  Ship, 
5  E.  L.  R.  381. 

Gvovads  for  oaneollatioii. — Change  in 
demised  premises — Installation  of  machinery 
— Danger  of  fire,] — ^A  lessee  who  undertakes 
in  the  lease  to  make  no  change  and  to  do 
no  act  of  destruction  in  the  demised  premises, 
without  the  express  permission  in  writing 
of  the  lessor,  gives  the  lessor  cause  for  can- 
celling the  lease;  (1)  by  installing  a 
machine  heated  by  gas  and  moved  by  an  elec- 
tric motor  which  produces  a  vibration;  (2) 
by  making  an  opeping  in  the  roof  and  pass- 
ing an  escape-pipe  through  it,  such  opening 
having  the  effect  (the  roof  being  double)  of 
raising   the   temperature    in   winter,    in    the 
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intennediate  space,  and  thus  forming  ice 
upon  the  exterior  roof;  (3)  by  increasing 
the  risk  of  fire,  and,  therefore,  raising  the 
rate  of  insa ranee  premiam.  The  lessee  can- 
not successfully  invoke  a  clause  in  the  lease 
which  obliges  him  to  pay  such  excess  of 
premium;  Uie  additional  risk  of  fire  supplies 
by  itself  a  ground  for  cancellation  sufficient 
for  the  lessor.  Voloi*  v.  Marceau,  17  Que. 
K.  B.  31. 

Judsnient  for  oaBoellation  —  Error — 
Repudiation  —  Taoit  continuation.] — ^There 
cannot  be  tacit  continuation  of  a  lease,  the 
cancellation  of  which  has  been  judicially  de- 
clared. The  lessor,  who  obtained  the  judg- 
ment, is  estopped  from  alleging  that  it  was 
rendered  in  error  and  that  he  repudiated  it 
as  soon  as  he  was  aware  of  it.  There  re- 
sulted from  it  for  the  lessee  a  modification 
of  his  relations  with  the  lessor,  which  the 
latter  cannot  remove  by  a  simple  immaterial 
manifestation  of  his  election.-— Judgment  in 
32  Que.  S.  G.  236,  affirmed.  Wallace  v. 
Honan,  17  Que.  K.  B.  289. 

Judgiiieixt  for  oaneellatlon — Summary 
ejectment,] — ^The  remedy  by  way  of  action  of 
ejectment  in  summary  form  is  open  to  a 
landlord  against  a  tenant  who  continues  to 
occupy  the  premises  more  than  three  days 
after  a  judgment  for  cancellation  of  the  lease. 
Wallace  v.  Honan,  34  Que.  S.  C.  28. 

Iiandlord  aereed  to  obtain  luli- 
tenant  —  Premiftea  vacant  —  Landlord  let 
premises  temporarily  —  Letting  hy  landlord 
not  eviction — No  termination  of  lease  hy  land- 
lord,] — Plaintiff  tenants  leased  part  of  a 
building  from  defendant  for  one  year  and 
after  a  time  vacated  the  premises.  Plaintiffs 
requested  defendant  to  secure  a  sub-tenant 
for  them.  Defendant  put  up  a  "To  let" 
notice.  Defendant,  desiring  to  alter  his  ad- 
joining building,  had  a  cobbler  move  his  bench, 
etc.,  into  plaintiffs'  premises,  on  the  under- 
standing that  the  "To  Let"  notice  should 
remain  in  the  window,  and  that  the  cobbler 
would  remove  at  any  time  that  defendant 
should  let  the  premises.  Plaintiffs  brought 
action  for  a  declaration  that  defendant  had 
terminated  their  lease  by  putting  the  cobbler 
in  possession,  and  that  they  were  no  longer 
liable  for  rent.  Defendant  counterclaimed 
for  rent  and  interest.  Teetzel,  J.,  held,  that 
what  the  landlord  had  done  did  not  amount 
to  a  termination  of  the  lease.  Action  dis- 
missed and  judgment  entered  for  defendant 
on  his  counterclaim.  Micklehorouffh  V. 
Strathy  (1910),  16  O.  W.  R.  265,  21  O.  L. 
R.  259. 

Iiease  —  Oanoellation  —  Surrender — 
Termination  of  lease.] — Action  to  recover  the 
value  of  seed  wheat  and  seed  oats  supplied 
by  plaintiffs  to  defendant  pursuant  to  the 
terms  of  a  lease.  Counterclaim  for  value  of 
work  done  by  defendant  for  plaintiffs: — 
Heldf  that  as  the  lease  had  not  been  termin- 
ated until  some  time  after  action  brought, 
there  had  been  no  breach  committed  by  de- 
fendant of  the  covenant  to  return  the  oats 
in  question.  Defendant's  counterclaim  al- 
lowed for  work  done,  but  claim  for  tillage 
disallowed  as  no. provision  therefor  in  lease. 
Ellis  V.  Foit,  11  W.  L.  R.  87. 


Iioaso  —  Improvident  contract  —  Mis- 
representation— Fraud,] — Plaintiff  sought  to 
set  aside  a  lease  made  by  her  to  defendants 
on  the  ground  that  it  had  been  procured  by 
fraud  and  misrepresentation,  and  failing  that, 
asking  for  a  rectification : — Held,  that  the 
plaintiff  understood  what  she  was  doing  in 
making  the  lease  in  question.  By  consent  the 
words  "  or  more  *'  were  struck  out  from  the 
covenant  for  '*  renewal  for  a  further  term 
of  five  years  or  more,"  otherwise  action  dis- 
missed. Rohinson  v.  EstaltrookSf  7  E.  L.  R. 
131,  4  N.  B.  Eq.  168. 

Loaio  —  Rescission — Effect  of  suh-lease— 
Action  for  possession  hy  landlord  against 
sub-tenant,] — ^The  voluntary  cancellation  by 
the  parties,  for  inability  of  the  tenant  to  pay 
the  rent,  or  of  a  lease  with  a  stipulation  that 
failure  to  pay  rent  should  dissolve  it,  extin- 
guishes a  sub-lease  of  part  of  the  premises, 
notwithstanding  the  fulfilment  of  his  obli^- 
tions  by  the  sub-tenant;  and  an  action  will 
lie  against  the  latter,  in  favour  of  the  lessor, 
to  recover  possession  of  the  part  sab-leased 
Duncan  Co.  v.  Bridge,  14  Que.  K.  B.  133. 

Iioaso  —  Rescission — Premises  uninhaUt- 
ahlc—^moke  and  smell — Evidence.] — ^A  les- 
see has  an  action  to  rescind  the  lease  of  a 
flat  which  is  uninhabitable  by  reason  of 
smoke  and  obnoxious  odours.  Evidence  of 
the  existence  of  smoke  and  obnoxious  odours 
in  it  during  a  stated  period,  is  not  suffi- 
ciently rebutted  by  proof  that  it  was  free 
from  both,  immediately  before  and  after  the 
period  in  question,  and  that  the  building  of 
which  it  forms  part  was  weU  constructed  with 
all  modem  improvements.  Nor  is  it  an 
answer  to  the  action  to  say  that  the  smoke 
and  bad  odours  complained  of  came  from 
neighbouring  chimneys,  while  windows  were 
opened,  or  from  two  flats  underneath,  and 
that  the  landlord  is  not  responsible  for  the 
acts  of  neighbours  or  of  co-lessees  in  the 
building.  Beardmore  y.  BeUevue  Land  Co.^ 
15  Que.  K.  B.  43. 

Iieaie — Rights  of  lessee — Failure  of  lessor 
to  make  repairs — Rescission  of  lease.] — When 
a  lessor,  after  due  notification  {mise  en  dr- 
meure),  fails  to  make  necessaiy  repairs,  the 
lessee  may,  by  action,  decfare  his  option  to 
obtain  a  rescission  of  the  lease,  and  recover 
judgment  accordingly.  Vennat  v.  Fischel- 
ship,  34  Que.  S.  C.  529. 

Iioaao  of  building  as  hotel  —  Lessee 
ceasing  to  cond%ict  as  hotel — Rival  estahUsh- 
ment  —  Cancellation  of  lease  —  Damages.] 
— The  obligation  of  the  lessee  to  use  the 
premises  rented  only  for  the  purposes  for 
which  they  are  leased,  is  violated  by  a  per- 
son who,  having  rented  a  house  as  an  hotel 
and  lodging-house,  ceases  to  conduct  it  as 
an  hotel,  in  order  to  conduct  an  hotel  in 
another  building,  200  feet  away.  The  lessor 
may,  in  consequence,  demand  the  cancella- 
tion of  the  lease  and  damages.  Caron  t. 
Lamarche,  17  Que.  K.  B.  495. 

Iioaie  of  farm — Share  of  produce — Pari- 
nership  —  Maladministration  by  tenant  — 
Negligence  —  Remedy.]  —  A  lease  of  a  fant 
for  a  share  of  its  produce  and  an  undertak- 
ing by  the  lessee  to  pay  the  lessor  one-half 
the  value  of  the  stock  and  agricultural  im- 
plements on  it,  partakes  of  the  nature  of  a 
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partnenhip,  and  is  essentially  a  contract 
ioar  fidei.  In  adjudicating  upon  a  demand 
Iff  the  lessor  based  upon  charges  of  neglect 
tad  of  maladministration  by  the  lessee,  the 
Conn  has  a  full  discretionary  power,  in  its 
tpprtciation  of  the  facts,  to  declare  whether 
the  case  comes  within  any  of  the  provisions 
•f  Art  1624.  C.  C.  as  to  rescission. — While 
the  failare  of  the  lessee  to  carry  out  the 
stipalations  of  the  lease  entitles  the  lessor 
t»  ask  for  its  rescission  when  it  is  of  a  grie- 
voBs  character  the  Ciyil  Ck>de  provides  an- 
other remedy  for  acts  of  negligence  or  omis- 
sioDs  which  are  involuntary  rather  than  the 
Rsnlt  of  incapacity  or  of  a  refusal  to  perform 
the  oUigations  of  the  lease.  Meunier  dit 
Und  T.  XrMM-ifi,  30  Que.  S.  C.  68. 


«f  komae — Impossibility  of  peace- 
•Ue  enioftnent — House  formerly  occupied  as 
krsikel.] — ^An  action  by  a  lessee  will  lie  to 
Rseiad  the  lease  of  a  dwelling  previously  oc- 
capied  as  a  brothel  and  in  close  proximity  to 
two  other  houses  the  property  of  the  lessor 
actually  leased  and  occupied  for  similar  pur- 
poMs.  in  consequence  of  which  the  lessee  and 
his  family  are  molested,  insulted  and  troubled 
if  frequenters  of  such  resorts,  in  their  en- 
joyment of  the  premises  leased.  Levin  y. 
LaUmde,  SO  Que.  S.  C.  481. 


i»  Tif^tM  —  Leffol  disturbance — 
Work  done  on  a  middle  wall — Action  for 
Mminuiion  of  rent  —  Sub-letting,] — Incon- 
venience caused  by  lessee  by  work  being  done 
to  a  middle  wall  by  adjoining  proprietor  is 
a  kgal  disturbance  which  gives  him  the  right 
ta  have  the  lease  cancelled,  or  the  rent  re- 
doeed.  but  does  not  extend  to  recovery  of 
daanges.  Where  there  is  a  sub-letting  it  is 
the  not  due  under  the  principal  lease  which 
is  icdnoed,  without  considering  the  rent  de- 
rived from  sub-tenant.  Lanctot  v.  Boeck 
(1910).  38  Que.  8.  C.  228. 


i«mt  of  rent — Cancellation — 
Damayes — Rent  to  accrue — Rent  received  un- 
der new  lease,} — ^Default  in  payment  of  a 
iingle  gale  of  rent  affords  ground  for  an  ac- 
tioB  on  the  part  of  the  landlord  for  cancel- 
litioii  of  the  lease. — 2.  A  landlord  suing  for 
the  caneeUation  of  the  lease  has  a  right  to 
recover  from  the  tenant  as  damages  the  rent 
which  win  accrue  for  the  time  which  has 
Kill  to  mn  under  the  lease  which  is  can- 
ttflcd,  OQ  condition  of  accounting  for  rents 
received  under  a  new  lease  during  such  period. 
Onmdimn  Assee.  Co,  T.  Humphrey,  33  Que. 

L«mi  of  wemt — Ejectment — De- 
ion,  no  necessity  for,  where 
rent  oveidae — Refusal  of  landlord  to  accept 
rest  for  one  month — Waiver  of  tender  for 
wligmiit  months — ^Distress  for  rent  after 
aetiaii  taougfat — ^Waiver  of  forfeiture — CosU 
si  aetioB — ^Appeal.  Fenny  y.  Casson,  12  O. 
W.  R.4M.  722. 


._, of    roat — Relief   against 

fe^sHmre  —  Oral  arrangement  —  Option  to 
PJ"i*sai  —  Restoration  with  lease  —  Rule 
W-'Cosis  Supreme  Court  Act,  B.  C,  s, 
«^(7>.]— The  plaintiff,  as  lessee,  and  the 
Modant,  as  lessor,  on  the  Ist  January, 
IW^  CBteced  into  a  lease  for  a  term  of  five 
y^»*%  at  a  rental  of  $70  per  month,  in  ad- 
***^  with  a  proviso  for  forfeiture  and  re- 


entry after  15  days'  default  in  payment  of 
rent,  together  with  an  exclusive  option  of 
purchase  on  terms  named.  The  plaintift, 
being  absent  in  December,  1906^  and  up 
to  the  23rd  January,  1007,  inadvertently 
allowed  the  rent  for  January  to  fall  into 
arrear,  but,  on  the  latter  date,  tendered  the 
defendant,  through  her  solicitor,  she  herself 
being  inaccessible,  the  rent  for  January  and 
February,  and  also  offered  to  defray  any 
costs  incurred.  The  defendant  ■  had  in  the 
meantime,  through  her  bailiff,  taken  and  re- 
tained possession.  There  was  evidence  of 
an  oral  arrangement  that  in  the  event  of  the 
plaintiff's  absence  at  any  time  the  forfeiture 
clause  for  non-payment  in  advance  would  not 
be  enforced:  —  Held^  following  Hewbolt  v. 
Bingham,  72  L.  T.  N.  S.  852,  that,  no  third 
party  interests  having  intervened,  the  plain- 
tiff was  entitled  to  relief  against  forfeiture, 
both  as  to  the  term  and  the  option,  and 
that,  the  case  coming  within  Rule  976  of  the 
Supreme  Court  Rules,  1906,  the  plaintiff 
should  also  get  the  costs  of  the  action. — Ob- 
servations on  the  effect  of  s.  20,  s.-s.  7,  Su- 
preme Court  Act. — Decision  of  Hunter,  C.J., 
6  W.  L.  R.  501,  affirmed.  Huntting  v.  Ifac- 
Adam,  8  W.  L.  R.  214,  13  B.  C.  R.  426. 

Relief  against  forfeiture  —  Non-pay- 
ment of  rent  excused  by  oral  assurance — 
Authority  of  landlady's  husband  —  Grounds 
against  relief — ^Mental  incompetence — Know- 
ledge of  tenant — Evidence — Costs.  Huntting 
V.  MacAdam  (B.C.),  6  W.  L.  R.  501. 

Rent  and  damages — Abortive  contract 
to  sub-let.  Dacier  v.  Marcotte,  3  B.  L.  R. 
418. 

Rent  and  damages — Loss  of  tenancy.} 
— ^The  lessor  of  premises  leased  for  a  special 
business  {e,g.,  as  a  barber  shop)  who  brings 
suit  with  attachment  in  recaption,  for  rent 
due  and  to  rescind  the  lease,  has  a  further 
right  to  recover  by  the  same  action  the  dam- 
ages arising  from  the  likelihood  of  the  prem- 
ises remaining  unoccupied  for  a  length  of 
time.  Dancent  v.  Montbriant,  31  Que.  S.  C. 
54,  2  E.  L.  R.  549. 

Rule  nisi  for  new  trial  need  not  set 
out  grounds  —  Estoppel — Death  of  land- 
lord terminates  tenancy  at  will — Grounds 
not  taken  at  trial — Costs,}  —  Joseph  Green 
laid  off  part  of  his  farm  in  building  lots  and 
streets,  all  delineated  on  a  plan.  In  1854  he 
gave  defendant  a  lease  of  a  lot  which  pur- 
ported to  be  bounded  on  the  east  by  one  of 
the  new  streets,  called  Cedar  Street,  and  in 
1856  gave  him  a  deed  of  the  same  land.  De- 
fendant had  encroached  some  twenty  feet  on 
Cedar  Street,  though  not  taking  more  than 
the  area  of  his  lot.  and  the  action  was  to 
recover  possession  of  the  part  of  Cedar  Street. 
On  the  trial  defendant  gave  evidence  to  shew 
that  Joseph  Green  had  gone  to  the  place  with 
him  and  pointed  out  the  land,  and  that  he 
had  built  on  the  land  so  pointed  out.  It  also 
appeared  that  Joseph  Green,  after  giving  the 
lease,  having  found  out  that  defendant  had 
built  on  Cedar  Street,  went  and  told  him  so, 
and  that  on  another  occasion  he  offered  de- 
fendant £10  to  move  back,  adding  that  if  de- 
fendant did  not  do  so  he  (Green)  must,  and 
finally  when  defendant  had  neglected  to  move 
he  told  him  that  he  (defendant)  must  move 
at  his   own   expense.     Joseph   Green   after- 
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wards  died,  havinir  devised  his  lands  to  the 
lessors  of  the  plaintiff.  Defendant  contended 
that  he  was  a  tenant  at  will,  and  entitled  to 
demand  of  possession  before  ejectment,  which 
had  not  been  given.  For  the  plaintiffs  it 
was  contended  that  Joseph  Qreen's  acts  and 
declarations  were  in  themselves  a  determina- 
tion of  the  tenancy.  At  the  trial  the  Judge 
told  the  jury  that  if  they  found  Jbseph  Qreen 
had  gone  down  and  pointed  out  the  land,  as 
contended  by  defendant,  that  his  subsequent 
acts  and  declarations  were  not  sufficient  to 
terminate  the  tenancy  at  will,  and  their  ver- 
dict ought  to  be  for  defendant,  and  the  jury 
so  found.  Plaintiff  moved  to  set  aside  the 
verdict  and  for  a  new  trial  on  the  ground  of 
misdirection,  and  also  on  the  ground,  not 
taken  at  the  trial,  that  the  tenancy  at  will 
was  determined  by  Joseph  Qreen*s  death : — 
Held,  Hensley,  J.,  that  the  direction  to  the 
jury  was  right. — ^That  Joseph  Green's  death 
was  a  termination  of  the  tenancy,  and  a  new 
trial  must  be  granted  on  that  ground,  but  not 
having  been  taken  at  the  trial,  plaintiff  must 
pay  the  costs  of  the  first  trial,  and  each 
party  must  pay  their  own  costs  of  the  present 
rule,  etc.  Green  v.  Higgin*  (1873),  1  P.  E. 
I.  R.  466. 

SuVlettias.] — ^The  purchaser  of  a  house 
who  makes  a  new  lease,  with  a  clause  pro- 
hibiting sub-letting,  with  the  tenant  actually 
occupying  it.  cannot  obtain  the  cancellation 
of  the  lease  by  reason  of  the  sub-letting  of 
the  premises  by  the  tenant  to  a  third  person 
under  a  former  lease.  Venner  v.  Thienel,  37 
Que.  S.  C.  80. 


Unauthoiiaed  alteration  of  premiaes 

—Arts.   1624,   1626,   C.  C— <k)nstruction  of 
lease.    VoUab  v.  If  arceau,  4  E.  L.  R.  176. 

Unialuiliitablo  paremlaes  —  House  in- 
fested with  vermin  —  Damages  to  tenant. 
Middleton  v.  Allard,  AUard  v.  Middleton,  3 
E.  L.  B.  144. 

Unl  nhabitable  promises  —  Injury  hy 
fire  —  Pleading  —  Damagee.]  —  A  tenant, 
being  sued  by  his  landlord  for  rescission  of 
the  lease  and  for  damages,  may  properly 
plead  that  the  demised  premises  have  become 
uninhabitable  on  account  of  a  fire  happening 
before  the  institution  of  the  action.  Lander 
V.  Hammond,  8  Que.  P.  R.  408. 

Vnial&aliitable  promisoa — Lessee's  right 
to  water  supply  by  lessor.  McKiUop  V.  Tap- 
ley,  4  E.  L.  R.  89. 

Unsanitary  oondition  of  prontisoa — 

Right  to  cancel  lease.     Detormeauw  V.  Cfrat- 
ton,  5  E.  L.  R.  384. 

Unsanitary  promiaoo  —  Resiliation  of 
lease.  Fecteau  v.  Vanier,  (Que.  1907)  4  E. 
L.  R.  94. 


10.  Rights  and   Liabilitibb   Apabt  fbom 

C6NT&A.CT. 


Ininry    to    property 
jMclIgrenee  of  tenant    ~  Action  against 


landlord  of  tort-feasor — ^Art.  1063,  Quebec 
Civil  Code  —  Liability.  Thureion  v.  Dets- 
eon,  4  E.  L.  R  16a 

Injnry  to  wife  of  tenant — Bad  amiir 
Hon  of  demited  t^remitee  —  Form  of  ooHom 
— Summary  procedure  —  Amend9teni—-Bm- 
cepiion  to  form  —  Wife  eeparate  as  to 
property  —  Huahand  joined  ae  plaintif  — 
Misjoinder  —  Bmception  to  form — Pleidimg 
— Declaration  —  Neceeeary  aUegatione,} — 
An  action  will  not  be  diamissed  upon  ex- 
ception to  the  form  because,  being  brought 
by  the  wife  of  the  tenant  against  the  land- 
lord to  recover  damages  for  injuries  re- 
ceived by  reason  of  a  fall  caused  by  the  bad 
condition  of  the  demised  premises,  the  action 
should  have  been  brought  in  a  summary  way 
and  made  returnable  in  two  days,  such 
irregularity  not  being  without  remedy.  — 
Adding  the  husband  as  a  plaintiff  with  hia 
wife,  separate  as  to  property,  does  not  make 
the  writ  of  summons  void,  but  may  affbrd 
ground  for  an  exception  to  the  form  for  mia- 
joinder. — It  is  not  necessary  to  allege  by 
virtue  of  what  the  plaintiff  is  separate  as 
to  property  from  her  husband. — ^An  action 
against  the  landlord  for  damages  caoaed  by 
the  bad  state  of  the  demised  premises  will 
be  dismissed  upon  exception  to  the  form,  if 
it  does  not  appear  that  it  arises  from  the 
fault  of  the  defendant  and  in  what  respect 
he  is  responsible  for  the  injury  caused.  Rmea 
v.  MiUer,  8  Que.  P.  R.  329. 

Insnranee  preminm — Change  in  uee  of 
building,] — ^An  action  brought  by  a  tenant 
against  his  landlord  for  the  recovery  of  the 
excess  of  an  insurance  premium  paid  by  him, 
when,  in  the  course  of  the  year  for  which 
such  insurance  was  effected,  he  changed  the 
destination  of  the  building,  and  gave  proper 
notice  of  such  change.  Binard  v.  Pr^fom- 
taine,  6  Que.  P.  R.  327. 

Jurisdiction  —  Oo$t$  —  C.  P.  i7«.  S49, 
1152,] — If  in  an  action  between  lessor  and 
lessee,  the  plaintiff  asks  that  some  lepaira 
be  made,  or  that  he  may  be  authorised  to 
make  such  repairs,  and  that,  at  all  eventa, 
the  defendant  be  condemned  to  pay  him  tiie 
sum  of  $75  as  dapiages  already  suffered,  the 
Superior  Court  has  no  jurisdiction  rationa 
materia^  and  the  Circuit  Court  is  the  proper 
Court  to  take  cognisance  of  the  case.  Badi 
party  will  pay  his  own  costs  in  review. 
Lapierre  v.  Marootte  (1909),  10  Que.  P.  R. 
435. 

Lease  of  dwelling  komoe  —  OetenaSUy 

for  residence — In  reSity  to  place  cAMrea 
euffering  from  diphtheria  —  Action  for 
damagee  —  Evidence,]  —  Divisional  Oooxt 
held,  that  defendant  was  liable  to  plaintiff 
for  $240  and  costs,  as  damages,  caused  l^ 
defendant  obtaining  plaintiff's  house,  osten- 
sibly for  a  residence,  but  in  reality  to  plaee 
his  children,  suffering  from  diphtheria,  to 
prevent  his  hotel  from  being  placarded.  The 
damages  allowed  were  for  what  it  coet  plain- 
tiff to  re-paper,  re-paint  and  otherwise  put 
her  house  in  proper  condition.  McOaaig  y. 
Lalonde  (1911),  18  O.  W.  R.  759.  2  O.  W. 
N.  791,  23  O.  L.  R.  312. 

Settled  Estates  Aet  —  R,  8,  O,  1897 
<?.  71  —  Tenant  for  years  —  Liability  fsr 
permissive  toaste  —  Covenante  in  lease  — 
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Comttr%etUm.]—Held,  after  detailed  reyiew 
of  tbe  cases,  that  Yellowly  y.  Gower,  11  Bx. 
274,  wbich  decided  tliat  a  tenant  for  yean 
it  liable  for  permiasive  waste,  was  rigbtly 
dedded,  and  that  its  authority  has  not  been 
iapugned  or  affected  by  any  subsequent  caae 
or  displaced  by  the  provisions  of  the  Jndi- 
catnre  Act.— tfeld,  also,  that  the  provisions 
ia  the  lease  in  qaeation  in  this  case  whereby 
tke  covenants  to  repair  and  to  repair  ac* 
coidias  to  notice  were  qnalified  by  the  ex- 
ceptions fai  the  covenant  to  leave  the  prem- 
iss m  good  repair,  namely,  "reasonable 
vetr  and  tear  and  damaire  by  fire  or  tem- 
pest," bad  not  the  effect  of  reHevins  the 
tcnaat  from  any  liability  which  but  for  them 
he  woQld  have  been  subject  to  for  permissive 
waste.  Such  exceptiona  are  to  be  constroed 
at  exempting  from  damage  which  is  the  re- 
nlt  of  accident,  not  from  damage  which  ia 
the  result  of  nefligence.  Taylor  v.  Taylor, 
L.  R.  20  E)q.  297,  sp^ially  considered. — 
StmUe,  a  person  entitled  to  the  income  of 
land  uDder  a  trust  or  direction  for  payment 
thereof  to  him  during  his  own  or  any  other 
fife,  is  entitled  to  exercise  the  power  of 
IcariBg  conferred  by  s.  42  of  R  S.  O.  1807 
e.  71.— Judgment  of  Boyd,  C  7  O.  W.  R. 
834,  alBnned.  Morris  v.  Coimerou,  9  O. 
W.  B.  918.  14  O.  L.  R.  544. 

THIa  Vy  p«meaalon  —  SiaiuU  of  Limi- 
Mmt  —  Bnerocchment  hy  tenant  —  R&- 
ntwai  Imm.] — On  appeal  it  was  held  that 
where  tenant  baa  encroached  without  land- 
iorft  consent  upon  the  latter's  property  not 
deniied  to  tenant,  such  possession  is  not 
advene  and  he  must  deliver  it^up  at  expira- 
tioB  of  term  or  pay  for  its  continued  use 
sad  occupation.  The  tenant  has  no  equit- 
able right  to  have  such  property  included 
ia  the  renewal  lease  of  the  premises  which 
were  actoaDy  demised  to  him.  He  is  con- 
teed  to  what  the  covenant  in  the  lease  actu- 
ally gave  him.  Tarcnto  v.  Word,  13  O.  W. 
R.312. 


to  deBiiaad  premiaea — Action 

If  i€mmni  —  Assertion  of  title  ly  defend- 
mt  —  Landiord  hrouyht  in  en  garantie,} — 
Where  a  tenant  has  sued  a  third  person,  in 
'^'  aae  one  of  the  other  tenants  of  the 
property,  for  a  trespass,  and  the  third 
r^..«j  pleads  that  the  tenant  has  not  the 
ri{fat  of  enjoyment  which  he  claims  under 
hb  lease,  but  that  he  (the  defendant)  alone 
hu  fucfa  right,  the  tenant  may  call  upon  his 
luidloni  to  d^end  him  against  this  conten- 
tioa  of  the  defendant  Hamilton  v.  Royal 
ImU  Co^  24  Que.  S.  C.  411. 


11.  Tkbmikation  of  Tenancy. 

Igj   Imadlord   for   poaaaasioa 
nae  mmd  oeenipatloin — ^Evidence 

from  year  to  year  — 

ICot  determined  by  notice  to  quit — Statute  of 

baa  no  application  —  PlaintifPs 

diamisaed    with    costs    —    Defendant 

$3S0.80   on  counterclaim — Judgment 

with  costs.     0*Connell  y.  Ketty 

imi).  18  O.  W.  R.  918,  2  O.  W.  N.  923. 


___j«t  for  leaae  —  Option  for  re- 
—  of  Seaae — Option  of  pwchaee — Sale  of 
fe»-~Aenynment  hy  lessee — Rights  of  as- 
eiymes  to  compel  renewal  of  lease — Hotioe  of 
eeeepiance  of  renewal — Bq^table  jurisdiction 


of  Court — S2  Henry  VIIL,  c.  9^,  applieahle 
-Counterclaim  for  declaration  of  assignee's 
right.] — An  action  by  plaintiff  to  recover 
possession  of  lands  and  for  mesne  profits. 
Mitchell,  the  owner  in  fee  of  the  property 
in  question,  entered  into  an  agreement  with 
one,  Pearce,  to  let  the  same  to  Pearce  for 
five  years  from  September  lat,  1905,  to  be 
used  aa  a  drug  store  and  dwelling,  and 
agreed  that  he  would,  at  the  end  of  the  five 
years,  give  the  said  lessee  the  option  of  a 
further  term  of  five  years,  and  the  lessor 
further  agreed  that  in  caae  of  sale  he  would 
give  the  said  lessee  the  first  option  to  pur- 
chaae.  Pearce  accepted  this  and  entered 
into  possession.  In  July,  1907,  Mitchell  sold 
and  conveyed  the  property  to  the  plaintiff. 
Before  doing  so,  however,  he  offered  the  land 
to  Pearce,  but  Pearce  refused  to  buy.  Pearce, 
in  August,  1907,  assigned  all  his  interest  in 
the  agreement  to  one  Smuck,  and  he  in 
October,  assigned  all  his  interest  in  the 
property  to  the  defendant,  who  entered  and 
paid  rent  to  the  plaintiff  until  the  end  of 
August,  1910.  On  ihe  laat  day  of  Auguat, 
1910,  the  defendants  wrote  the  plaintiff: 
"  We  hereby  give  you  notice  that  we  accept 
the  lease  for  a  further  term  of  five  years  as 
provided  in  the  said  lease."  On  1st  Sep- 
tember, 1910,  the  plaintiff  demanded  posses- 
sion, which  was  refused.  Plaintiff  then 
brought  this  action.— Riddell,  J.,  held,  that 
as  defendants  were  before  a  Court  having 
equitable  jurisdiction,  it  should  be  consid- 
ered as  though  the  lease  had  actually  been 
made,  in  which  case  82  Henry  VIII.,  c.  84, 
would  apply:  That  plaintiff  failed  and  the 
action  should  be  dismissed  with  costs.  Oount- 
erclaim  by  defendants  for  a  declaration  of 
their  right  to  a  further  term  of  five  years 
allowed  with  costs.  Mandkester  Bridge  Co. 
V.  Coombs,  [1901]  2  Ch.  606,  foUowed. 
Rogers  y.  National  Drug  d  Chemical  Co. 
(1911),  18  O.  W.  B.  68a  2  O.  W.  N.  768, 
O.  L.  B. 

Canoellatlom  «f  loaae.] — ^The  sole  de- 
fault on  the  part  of  one  or  other  of  the 
parties  to  the  lease  to  discharge  his  obliga- 
tions, doea  not  of  itself  and  of  right  have  for 
effect  the  cancellation  of  a  contract  in  such 
a  way  as  to  give  the  injured  party  an  ac- 
quired right  to  such  cancellation;  the  can- 
cellation of  a  contract  for  non-execution  of 
its  obligations  is  a  judicial  power,  and.  con- 
sequently, a  matter  within  the  discretion  of 
the  Ck>urt  which,  according  to  the  facts  of 
the  case,  either  affirms  or  dissolves  the  con- 
tract, and  may  allow  further  delay  to  permit 
defendant  to  discharge  his  obligations,  and 
this  even  when  the  contract  is  clearly  regu- 
lar and  well-founded;  the  dissolution  of  a 
contract  ia  a  serious  step  which  can  only  be 
taken  for  good  reasons,  dearlv  established, 
and  the  burden  of  proof  resting  upon   the 

Slaintiff,  the  defendant  should  have  the  bene- 
t  of  any  doubt.     8tagg  v.  Frigon  (1910), 
17  R.  L.  n.  8.  •^. 

Baya  of  craee  —  Computation  —  HoU- 
days.] — The  i>eriod  of  three  days  allowed  to 
a  tenant  to  give  up  possession,  according  to 
Art.  1089,  C.  P.,  is  a  delay  in  procedure 
which  is  extended  to  the  juridical  day  fol- 
lowing if  it  expires  on  a  Sunday  or  a  holi- 
day.   Beaudry  y.  Harrigan,  5  Que.  P.  R.  99. 

liwadlord  sig^a^  to  obtala  anb-tea- 

ABt — Premises  vacant — Landlord   let  prem- 
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wards  died,  bavinir  deyised  his  lands  to  the 
lessors  of  the  plaintiff.  Defendant  contended 
that  he  was  a  tenant  at  will,  and  entitled  to 
demand  of  possession  before  ejectment,  which 
had  not  been  given.  For  the  plaintiffs  it 
was  contended  that  Joseph  Qreen*8  acts  and 
declarations  were  in  themselves  a  determina- 
tion of  the  tenancy.  At  the  trial  the  Judge 
told  the  jury  that  if  they  found  Jbseph  Qreen 
had  gone  down  and  pointed  out  the  land,  as 
contended  by  defendant,  that  his  subsequent 
acts  and  declarations  were  not  sufficient  to 
terminate  the  tenancy  at  will,  and  their  ver- 
dict ought  to  be  for  defendant,  and  the  jury 
so  found.  Plaintiff  moved  to  set  aside  the 
verdict  and  for  a  new  trial  on  the  ground  of 
misdirection,  and  also  on  the  ground,  not 
taken  at  the  trial,  that  the  tenancy  at  wiU 
was  determined  by  Joseph  Green's  death : — 
Held^  Hensley,  J.,  that  the  direction  to  the 
jury  was  right. — ^That  Joseph  Green's  death 
was  a  termination  of  the  tenancy,  and  a  new 
trial  must  be  granted  on  that  ground,  but  not 
having  been  taken  at  the  trial,  plaintiff  must 
pay  the  costs  of  the  first  trial,  and  each 
party  must  pay  their  own  costs  of  the  present 
rule,  etc.  Oreen  v.  Higgint  (1873),  1  P.  E. 
I.  R.  466. 

Sub-lettias.] — ^The  purchaser  of  a  house 
who  makes  a  new  lease,  with  a  clause  pro- 
hibiting sub-letting,  with  the  tenant  actually 
occupying  it  cannot  obtain  the  cancellation 
of  the  lease  by  reason  of  the  sub-letting  of 
the  premises  by  the  tenant  to  a  third  person 
under  a  former  lease.  Venner  v.  Thienel^  37 
Que.  S.  C.  80. 


Unauthoiiaed  alteratioit  of  premises 

— Arts.   1624,   1626.   C.  C— Construction  of 
lease.    VoUab  v.  Marceauy  4  E.  L.  R.  176. 

VainLabitable  premises  —  House  in- 
fested with  vermin  —  Damages  to  tenant. 
Middleton  v.  Allard,  AUard  y.  Middleton.  3 
£.  L.  R.  144. 

Uninluibitable  premises  —  Injury  by 
fire  —  Pleading  —  Damage*,]  —  A  tenant, 
being  sued  by  his  landlord  for  rescission  of 
the  lease  and  for  damages,  may  properly 
plead  that  the  demised  premises  have  become 
uninhabitable  on  account  of  a  fire  happening 
before  the  institution  of  the  action.  Lander 
Y.  Hammond,  8  Que.  P.  R.  408. 

Unimbabitable  premises — Lessee's  right 
to  water  supply  by  lessor.  McKiUop  v.  Tap- 
ley,  4  ^  tu  R.  89. 

Unsanitary   oonditien  of  premises — 

Right  to  cancel  lease.     Desormeauw  Y.  Cfrai- 
ton,  5  E.  L.  R.  384. 

Unsanitary  premises  —  Resiliation  of 
lease.  Fecteau  v.  Vanier,  (Que.  1907)  4  B. 
L.  R.  94. 


10.  Rights  and   Liabilities   Apart  fbom 

Contract. 

Injnry    to    property    arising    from 
jMclieenee   of  tenant    ~   Action   against 


landlord  of  tort-feasor — ^Art.  1063,  Quebec 
Civil  Code  —  Liability.  Thweion  v.  Dam- 
eon,  4  B.  L.  R  16a 

Injnry  to  wife  of  tenant — Bad  condi- 
tion of  demieed  premieee  —  Form  of  aoUom 
— Summary  procedure  —  Amendwuent^—^m' 
ception  to  form  —  Wife  eeparate  ae  to 
property  —  Huahand  joined  ae  plaintif  — 
Misjoinder  —  Bwception  to  form — Plemdimg 
— Declaration  —  Neceaaary  aUegatione.] — 
An  action  will  not  be  dismissed  upon  ei- 
ception  to  the  form  because,  being  brought 
by  the  wife  of  the  tenant  against  the  land- 
lord to  recover  damages  for  injuries  re- 
ceived by  reason  of  a  fall  caused  by  the  bad 
condition  of  the  demised  premises,  the  action 
should  have  been  brought  in  a  summary  way 
and  made  returnable  in  two  days,  such 
irregularity  not  being  without  remedy.  — 
Adding  the  husband  as  a  plaintiff  with  his 
wife,  separate  as  to  property,  does  not  make 
the  writ  of  summons  void,  but  may  afford 
ground  for  an  exception  to  the  form  for  mis- 
joinder.— It  is  not  necessary  to  allege  by 
virtue  of  what  the  plaintiff  is  separate  as 
to  property  from  her  husband. — ^An  action 
against  the  landlord  for  damages  caused  by 
the  bad  state  of  the  demised  premises  will 
be  dismissed  upon  exception  to  the  form,  if 
it  does  not  appear  that  it  arises  from  the 
fault  of  the  defendant  and  in  what  respect 
he  is  responsible  for  the  injury  caused.  Rmao 
V.  Miller,  8  Que.  P.  R.  329. 

Insnranee  preminm — Change  in  uae  ef 
building,] — An  action  brought  by  a  tenant 
against  his  landlord  for  the  recovery  of  the 
excess  of  an  insurance  premium  paid  by  him, 
when,  in  the  course  of  the  year  for  which 
such  insurance  was  effected,  he  changed  the 
destination  of  the  building,  and  gave  proper 
notice  of  such  change.  B^nard  y.  Pr4fon- 
taine,  6  Que.  P.  R.  327. 

Jurisdiction  —  Ooata  —  C.  P.  /?«,  S49, 
1162.] — If  in  an  action  between  lessor  and 
lessee,  the  plaintiff  asks  that  some  repain 
be  made,  or  that  he  may  be  authorised  to 
make  such  repairs,  and  that,  at  all  events, 
the  defendant  be  condemned  to  pay  him  tiie 
sum  of  $76  as  dajpages  already  suffered,  the 
Superior  Court  has  no  jurisdiction  ratione 
materiw,  and  the  Circuit  Court  is  the  proper 
Court  to  take  cognisance  of  the  case.  E2ad& 
party  will  pay  his  own  costs  in  review. 
Lapierre  y.  MorcoUe  (1909),  10  Que.  P.  R. 
435. 

Lease  of  dYrelUnc  komee  —  O^teneib^f 

for  reaidenoe — In  reality  to  piece  eMl4rem 
suffering  from  diphth^ia  —  Action  far 
damagea  —  Evidence.]  —  Divisional  Court 
held,  that  defendant  was  liable  to  plaintUf 
for  $240  and  costs,  as  damages,  caused  by 
defendant  obtaining  plaintiff's  house,  oeten- 
sibly  for  a  residence,  but  in  reality  to  place 
his  children,  suffering  from  diphtheria,  to 
prevent  his  hotel  from  being  placarded.  The 
damages  allowed  were  for  what  it  cost  plain- 
tiff to  re-paper,  re-paint  and  otherwise  put 
her  house  in  proper  condition.  McOuaig  y. 
Lalonde  (1911).  18  O.  W.  R.  759.  2  C.  W. 
N.  791,  23  O.  L.  R.  312. 

Settled  Estates  Aet  —  R,  8,  O,  1S97 
c.  71  —  Tenant  for  year  a  —  Liability  far 
permiaaive  u>aate  —   Covenanta  in  leaae  — 
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CosMrvction.]— fle2^  after  detailed  WTiew 
of  the  cases*  that  YeUowly  y.  Chtoer,  11  Ex. 
274,  which  dedded  that  a  tenant  for  years 
is  liable  for  permlastve  waste,  was  rightly 
dedded,  and  that  its  authority  has  not  been 
iBpogned  or  affected  by  any  subsequent  case 
or  displaced  by  the  provisions  of  the  Judi- 
cature Act.— rfeW,  also,  that  the  provisions 
ia  the  lease  In  question  in  this  case  whereby 
the  covenants  to  repair  and  to  repair  ac- 
eocdiof  to  notice  were  qualified  by  the  ez- 
ceiitions  in  the  covenant  to  leave  the  prem- 
iiei  m  good  repair,  namely,  "reasonable 
wear  and  tear  and  damairo  by  fire  or  tem- 
pest,** had  not  the  effect  of  relievins  the 
tenant  from  any  liability  which  but  for  them 
he  vtNild  have  been  subject  to  for  permissive 
wssfe.  Such  exceptions  are  to  be  construed 
ss  exempting  from  damage  which  is  the  re- 
mit of  accident,  not  from  damage  which  is 
the  Ksolt  of  n^ligence.  Taylor  v.  Taylor, 
L.  R.  20  ESq.  287,  sp^ciaUy  considered.-- 
StmUB,  a  person  entitled  to  the  income  of 
land  under  a  trust  or  direction  for  payment 
thereof  to  him  during  his  own  or  any  other 
lifle.  is  entitled  to  exercise  the  power  of 
IwBOg  conferred  by  s.  42  of  R.  S.  O.  1807 
e,  71.-^ndgment  of  Boyd,  C  7  O.  W.  R, 
834.  aArmed.  Morri$  y.  CaimoroM,  9  O. 
W.  B.  918,  14  O.  L.  R.  544. 

THIa  hj  passosslaii  —  Statute  of  lAmir 
Islioat  —  Bneroachmefit  hy  tenant  —  R^- 
scwsl  iMM-l—On  appeal  it  was  held  that 
wliere  tenant  has  encroached  without  land- 
lorTs  consent  upon  the  latter's  property  not 
donised  to  tenant,  such  possession  is  not 
adreiie  and  he  must  deliver  it^up  at  expira- 
tion of  term  or  pay  for  its  continued  use 
sad  occupation.  The  tenant  has  no  equit- 
ahle  right  to  have  such  property  included 
ia  the  renewal  lease  of  the  premises  which 
were  actually  demised  to  him.  He  is  con- 
fined to  what  the  covenant  in  the  lease  actu- 
ally save  him.  Toronto  v.  Word,  13  O.  W. 
R.  312. 

TMspftsa  to  deniaad  promises — Action 
If  leaaiU  —  Ai^ertion  of  title  hy  defend- 
mi  —  Landiord  brought  in  on  garantie.]-^ 
Where  a  tenant  has  sued  a  third  person,  m 
this  case  one  of  the  other  tenants  of  the 
■me  property,  for  a  trespass,  and  the  third 
person  pleads  that  the  tenant  has  not  the 
rii^t  of  enjoyment  which  he  claims  under 
his  lease,  but  that  he  (the  defendant)  alone 
has  such  right,  the  tenant  may  call  upon  his 
laadtoid  to  defend  him  against  this  conten- 
tion <rf  the  defendant  Hamiilion  v.  RoytU 
Lmmd  Co.,  24  Que.  S.  C.  411. 


11.  Tebiunation  of  Tenancy. 

AetUm  hj  Imadlord  for  posaeoaion 
.jad  for  »■*>  aad  ooonpatloa — ^ESvldence 
established — ^Tenancy  from  year  to  year  — 
ICot  determined  by  notice  to  quit — Statute  of 
limitations  has  no  application  —  Plaintiff's 
dain  dismissed  with  costs  —  Defendant 
prered  $358.80  on  counterclaim — Judgment 
aeeorffittgly  with  costs.  O'Cofinell  y.  KeUy 
(mi),  18  O.  W.  R.  918,  2  O.  W.  N.  923. 


It  for  lo«ao  —  Option  for  re- 

ssMsl  of  ieoMo — Option  of  pwrchate — Sale  of 
fm-~Ae$ignment  by  lessee — Rdohts  of  aS" 
to  compel  renewal  of  lease — Notice  of 
of  renetoal — Equitable  jurisdiction 


of  Court-^2  Henry  VIIL,  c,  34*  applicable 
--Oounterclaim  for  declaration  of  assiffnee^s 
right. ^ — ^An  action  by  plaintiff  to  recover 
possession  of  lands  and  for  mesne  profits. 
Mitchell,  the  owner  in  fee  of  the  property 
in  question,  entered  into  an  agreement  with 
one,  Pearce,  to  let  the  same  to  Pearce  for 
five  years  from  September  Ist,  1905,  to  be 
used  as  a  drug  store  and  dwelling,  and 
agreed  that  he  would,  at  the  end  of  the  five 
years,  give  the  said  lessee  the  option  of  a 
further  term  of  five  years,  and  the  lessor 
further  agreed  that  in  case  of  sale  he  would 
give  the  said  lessee  the  first  option  to  pur- 
chase. Pearce  accepted  this  and  entered 
into  possession.  In  July,  1907,  Mitchell  sold 
and  conveyed  the  property  to  the  plaintiff. 
Before  doing  so,  however,  he  offered  the  land 
to  Pearce,  but  Pearce  refused  to  buy.  Pearce, 
in  August,  1907,  assigned  all  his  interest  in 
the  agreement  to  one  Smuck,  and  he  in 
October,  assigned  all  his  interest  in  the 
property  to  the  defendant,  who  entered  and 
paid  rent  to  the  plaintiff  until  the  end  of 
August,  1910.  On  fhe  last  day  of  August, 
1910,  the  defendants  wrote  the  plaintiff: 
"  We  hereby  give  you  notice  that  we  accept 
the  lease  for  a  further  term  of  five  years  as 
provided  in  the  said  lease.*'  On  Ist  Sep- 
tember, 1910,  the  plaintiff  demanded  posses- 
sion, which  was  refused.  Plaintiff  then 
brought  this  action. — Riddell,  J.,  held,  that 
as  defendants  were  before  a  Court  having 
equitable  jurisdiction,  it  should  be  consid- 
ered as  though  the  lease  had  actually  been 
made,  in  which  case  32  Henry  VIII.,  c.  34, 
would  apply:  That  plaintiff  failed  and  the 
action  should  be  dismissed  with  costs.  Ck>unt- 
erclaim  by  defendants  for  a  declaration  of 
their  right  to  a  further  term  of  five  years 
allowed  with  costs.  Manchester  Bridge  Co, 
y.  Coombs,  [1901]  2  Ch.  606,  followed. 
Rogers  y.  National  Drug  d  Chemical  Co. 
(1911),  18  O.  W.  R.  68a  2  O.  W.  N.  768, 
O.  L.  R. 

Caaoellatloii  of  lease.] — ^The  sole  de- 
fault on  the  part  of  one  or  other  of  the 
parties  to  the  lease  to  discharge  his  obliga- 
tions, does  not  of  itself  and  of  right  have  for 
effect  the  cancellation  of  a  contract  in  such 
a  way  as  to  give  the  injured  party  an  ac- 
quired right  to  such  cancellation;  the  can- 
cellation of  a  contract  for  non-execution  of 
its  obligations  is  a  judicial  power,  and,  con- 
sequently, a  matter  within  the  discretion  of 
the  Court  which,  according  to  the  facts  of 
the  case,  either  affirms  or  dissolves  the  con- 
tract, and  may  allow  further  delay  to  permit 
defendant  to  discharge  his  obligations,  and 
this  even  when  the  contract  is  clearly  regu- 
lar and  well-founded;  the  dissolution  of  a 
contract  is  a  serious  step  which  can  only  be 
taken  for  good  reasons,  dearlv  established, 
and  the  burden  of  proof  resting  upon  the 

Slaintiff,  the  defendant  should  have  the  bene- 
t  of  any  doubt.     8tagg  v.  Frigon   (1910), 
17  R.  L.  n.  s.  <^. 

Days  of  craee  —  Computation  —  Holi- 
days.]— ^The  period  of  three  days  allowed  to 
a  tenant  to  give  up  possession,  according  to 
Art.  1089,  C.  P..  is  a  delay  in  procedure 
which  is  extended  to  the  juridical  day  fol- 
lowing if  it  expires  on  a  Sunday  or  a  holi- 
day.   Beaudry  y.  Harrigan,  5  Que.  P.  R.  99. 

Iiaadlord  Skgra^  to  obtala  snb^tom- 

aat — Premises  vacant — Landlord   let  prem- 
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i$e$  iemporarilp  —  Letting  by  landhrd  not 
eviction  —  No  termination  of  leoMe  by 
landlord.]  —  Plaintiffs,  tenants,  leased  part 
of  a  buildinfir  from  defendant  for  one 
year  and  after  a  time  vacated  the  prem- 
ises. Plaintiifs  requested  defendant  to 
secure  a  sub-tenant  for  them.  Defend- 
ant pat  np  a  "To  let"  notice.  Defend- 
ant desiring  to  alter  his  adjoining  building, 
had  a  cobbler  move  his  bench,  etc.  into 
plaintiffs'  premises,  on  the  understanding 
that  the  "To  let"  notice  should  remain  in 
the  window,  and  that  the  cobbler  would  re- 
move at  any  time  that  defendant  should  let 
the  premises. — Plaintiffs  brought  action  for  a 
declaration  that  defendant  had  terminated 
their  lease  by  putting  the  cobbler  in  posses- 
sion, without  plaintiffs'  consent,  and  that 
they  were  no  longer  liable  for  rent.  De- 
fendant counterclaimed  for  rent  and  interest. 
— Teetzel,  J.,  held  (16  O.  W.  R  265,  21  O. 
li.  R.  259,  1  O.  W.  N.  846),  that  what  the 
landlord  had  done  did  not  amoont  to  a 
termination  of  the  lease  Action  dismissed 
and  judgment  entered  for  defendant  on  his 
counterclaim.  —  Divisional  Gourt  affirmed 
above  judgment.  Mi^lehorough  v.  StratKy 
(1911),  18  O.  W.  R.  206,  2  O.  W.  N.  637, 
23  O.  L.  R.  33. 

I««aae  by  life  teajuit — Death  of — E»- 
ptry  of  leaee.] — ^The  lease  of  a  farm  made 
b^  an  usufructuary  for  a  term  of  years  ex- 
pires at  his  death,  but  if  it  occurs  after  a 
year  of  the  term  has  begun,  the  lessee  has 
the  right  to  continue  his  enjoyment  to  the 
end  of  that  year.  Hence,  when  the  death  of 
the  usufructuary  lessor  takes  place  in  May, 
when  the  hay  crop  is  standing,  the  lessee 
having  the  enjoyment  of  the  farm  till  the 
first  of  November  following,  has  the  right 
to  cut  the  crop  in  the  interval,  and  thus 
make  it  his  own.  Peckham  v.  Parigeau 
(1910),  39  Que.  S.  G.  9. 

Iiessor'a  priTilese.]  —  No  particular 
manner  or  form  of  the  "  notification "  re- 
quired by  Art.  1622  C.  C.  (as  amended  by 
61  Vict.  c.  14,  Que.)  having  been  prescribed 
by  law,  it  may  be  proved,  as  any  other  fact, 
by  written  or  oral  evidence  or  even  by  pre- 
sumption. Ouimet  V.  Heire  Cfreen  d  WilU%^ 
37  Que.  S.  C.  136. 

Hotioe  to  quit  the  premises  leased 
wltltla  three  Says — Interpretation — G,  P. 
1089."] — If  a  lessee,  after  having  received  a 
notice  in  the  following  words:  "The  houses 
having  been  leased  from  the  1st  July,  next, 
we  take  the  liberty  of  notifying  yon  to  leave 
the  house  before  that  date,"  leaves  the  prem- 
ises within  three  days,  he  is  discharged  from 
all  rent  he  might  have  owed  at  the  time,  the 
notice  fulfilling  all  the  requirements  of  Art. 
1089  C.  P.  Ponthriand  Co.  y.  Chateauvert 
(1910),  11  Que.  P.  R.  242. 

Termimation  of  lease  —  Agreement  of 
tenant  to  purchase  demised  premises  — 
Merger  —  Intention  —  Onus  —  Action  for 
rent.  Dayman  y.  Macdonald  (Sask.),  7 
W.  L.  R.  296. 

Time — Computation — Non-furidical  day.} 
—Article  8,  C.  P.,  which  says  that  the  day 
upon  which  a  thing  ought  to  be  done  being 
a  non-juridical  day,  the  thing  may  be 
done  with  the  same  effect  on  the  next  follow- 
ing juridical  day,  does  not  apply  to  the  three 


days  which  the  landlord  may  give  to  the 
tenant,  by  virtue  of  Art.  1089.  C.  P.  C. ;  to 
leave  the  demised  premises,  therefore,  when 
the  last  day  is  non-juridical,  the  tenant  can- 
not delay  his  removal  to  the  next  day.  Beaa- 
dry  v.  Hannigan  23  Que.  S.  C.  232,  5  Que. 
P.  R.  366. 

Time—JIoKday.]— Where  the  last  of  the 
three  days  which  follow  a  notice  to  quit 
given  by  a  landlord  under  Art.  1089,  C.  P. 
O.,  is  a  Sunday  or  holiday,  it  is  not  reck- 
oned, and  the  tenant  has  the  following  day 
to  abandon  the  demised  premises.  Beaudry 
y.  Harrigan,  19  Que.  S.  O.  421. 


Verbal  lamme—Dispute  as  to  duration — 
Action  to  terminate--8tatute  of  Fraud* — 
Effidenoe—Onue.}  —  Action  to  terminate  a 
veii>al  lease  by  plaintiffs  to  defendants. 
Plaintiffs  alleged  that  the  lease  was  from 
year  to  year.  Defendants  contended  that  the 
lease  was  for  the  same  term  as  plaintiff's 
lease,  plaintiff  being  lessee  and  defendants 
sub-tenants.  Statute  of  Frauds  was  not 
pleaded  but  plaintiff  asked  leave  to  amend 
and  set  it  up. — Falconbridge,  G.J.K.B.,  held, 
that  without  any  agreement  being  proved,  the 
circumstances  of  the  holding  would  con- 
stitute a  tenancy  from  year  to  year  and  the 
notice  to  quit  relied  upon  by  plaintiff  would 
be  good :  That  it  was  not  necessary  to  allow 
the  amendment  to  decide  the  case  as  the 
onus  was  on  defendants  to  prove  their  agree- 
ment and  in  this  they  had  failed.  Judgment 
for  plaintiff  for  immediate  possession  and  for 
$50  per  month  for  occupation  rent  since  1st 
May,  1910.  Galhraith  v.  OonneU  Anthracite 
Mining  Co.  (1911),  18  O.  W.  B.  39(3,  2  O. 
W.  N.  615. 

Wairer.] — ^A  lease  at  a  yearly  rent  pay- 
able in  even  portions,  in  advance,  on  the  fiist 
day  of  each  and  every  month,  contained  a 
provision  entitling  the  landlord  to  give  the 
tenant  three  months'  notice  to  quit  in  case 
the  landlord  received  an  offer  to  purchase 
which  he  was  willing  to  accept.  On  the 
22nd  August  the  landlord  gave  the  tenant 
notice  to  quit  three  months  thereafter.  On 
the  2nd  November  the  applicant,  the  original 
landlord's  successor  in  title,  accepted  the  rent 
due  in  advance  the  previous  day,  for  the 
whole  of  the  month  of  November,  though  the 
time  limited  by  the  notice  to  quit  would  ex- 
pire on  the  22nd  November: — Held,  that  the 
notice  to  quit  was  waived. — Held,  also,  that 
the  acceptance  on  the  3rd  December  of  a 
cheque  for  that  month's  rent,  although  it  was 
not  presented  for  payment,  would  also  be  a 
waiver.  A  notice  to  quit  in  pursuance  of 
such  a  special  provision  may  be  given  for 
any  broken  period  of  the  term,  and  need  not 
expire  at  the  end  of  a  month  of  the  tenancy. 
Smith  v.  MacFarlane  (No.  2),  5  Terr.  I4.  R. 
506. 


12.  MlBCEUANEOUS  CA.8B8. 


Work   dome    oa   demised 

Materials  furnished  to  tenant  —  LichiUty  of 
landlord.]  —  A  person  who  furnishes  ma- 
terials to  a  tenant  for  additions  or  improve- 
ments to  the  house  upon  the  demised  press- 
ises,  has  no  right  to  bring  an  action  against 
the  owner  to  recover  payment  for  sucii  ma- 
terials.   Delisle  v.  Marier,  23  Que.  S.  C.  S21. 
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LAECEHT— LESION. 
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See  CBnciNAi.  Law — Extbadition. 


amination: — Held,  that  the  society  has  no 
power  to  exact  such  a  fee  under  the  above 
Act.  HoveU  V.  Late  Society,  10  W.  L.  R. 
18. 

See  SoLiciTOB. 


See  Vendor  and  Pubchaseb. 


IiAW  STAMPS. 

See  Costs. 


LAW  SOCIETY. 


Alberta.]  —  Application  by  solicitor  for 
RiBstatement  as  a  member  of  Alberta  Law 
Society  a^oumed  until  next  sittings,  as 
Liw  Society  had  not  suflScient  time  for  ex- 
tmtiittion  into  merits  of  the  case.  Re  Hicke, 
»  W.  L.  R.  255. 


Barrister  mmA  soUeitor — Admiefion  of 
Me  from  mnother  province  —  Term  of  ner- 
f»ee  —  Legal  Profe99ion8  Ad,}  —  To  come 
within  the  exception  in  8.-8.  5  of  a.  37  of  the 
hegtl  Professions  Act,  it  is  not  necessary 
that  the  applicant  should  have  been  a  gradu- 
st«  at  the  time  he  commenced  to  study  law, 
or  that  his  term  of  study  or  service  was 
shortened  because  he  was  a  graduate.  An 
applicant  who  obtained  his  degree  after  call 
of  admission  would  come  within  the  excep- 
tioB.  Colder  v.  Law  Society  of  British  CoU 
amiia,  9  B.  O.  R.  66. 

Barrister  aad  soUeitor  —  University 
nedmate  —  Legal  Profeesiona  Act,] — ^The 
■vpticant  matriculated  at  the  University  of 
Iwonrie,  Halifax,  Nova  Scotia,  in  August, 
]8B2»  and  an  LLB.  degree  was  conferred 
OB  him  by  the  University  on  the  23rd  April, 
1805:  in  March.  1892,  he  began  to  study 
kw  and  signed  articles  in  Nova  Scotia,  and 
oa  die  2nd  April,  18D5.  he  was  called  and 
o^Diitted  there.  Subsequently  to  his  call 
oad  admission,  he  was  employed  two  years 
ia  the  office  of  a  Halifax  firm  of  barristers 
•ad  Bolieitors.  The  term  of  service  under 
^itieies  in  Nova  Scotia  for  call  and  admis- 
•km  is  ordinarily  four  years,  but  in  case  of 
a  eoDege  graduate  it  is  three  years.  In 
British  Colombia,  a  graduate,  in  order  to 
have  his  law  course  shortened,  must  be  a 
fsdaate  at  the  time  he  commenced  to  study 
tow:— iSTeM,  aer  McCoU,  C.J.,  that  the  fact 
uAt  the  applicant  was  graduated  after  he 
«»  ealled  in  Nova  Scotia  precluded  the  cir- 
^Baatance  of  his  being  a  graduate  from  hav- 
Qg  ohartened  his  term  of  study.— 0«^^«> 
whether  the  plaintiiF  would  have  succeeded 
If  he  had  graduated  before  the  2nd  April, 
}M.  Be  King  d  Law  Society  of  British 
C^Umkia,  22  C.  L.  T.  154,  8  B.  C.  R.  356. 


Celwmlila  —  Powers  of— Legal 

rt9ftssion9  Ad  —  Rales  of  society  —  Call 
^  ^Imr  —  Power  to  emaet  fee  before  em- 
■■iaaftiia.] — Plaintiff  applied  for  a  manda- 
■v  to  oompel  the  Benchers  of  the  above 
"^cicty  to  examine  into  his  fitness  to  be 
«ufed  to  the  British  Columbia  Bar,  but  with- 
^^  payment  first  of  $100  fee  upon  such  ex- 


See  Landlobd  and  Tenant. 


I.EAVE  TO  APPEAI.. 

See  Appeal  —  Company — Costs — ^Execu- 
tion. 


I.EGACT. 

See  Account  —  Contbact — Bxecutobs 

AND   AD&aNISTBATOBS    —    INFANT   —   JUDG- 
MENT —  Substitution  —  Will. 


IiEGAI.    PROFESSIOH    OBBINAITCE. 

See  Law  Societt — SouciroB. 


LEGAL  TEHDEB. 

Bomiaien   notes   held   not   to   be   legal 
tender.     Kelly  v.  SuUivan   (1875),  2  P.  E. 

I,    R.   vx* 


See  Distbibution  of  Estates. 


USOISUimVE  ASSEMBI.T. 

See  Constitutional   Law   —   Cbown 
Mandamus — Tbial. 


LEGISUiTUBE. 

See  Constitutional  Law. 


See  Distbibution  of  Estates — ^E}vidkncb — 

Habbiaoe. 


USSIOH. 

See  Infant — Insubance. 
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lETTEBS  OF  ASMIHISTBATIOH— HE 


USTTEBS    OF   ADMIIIX0TBATXOH. 

See    BzBCUTOBS    and    ADiaiasnUTons  — 
Mabteb  and  Sebyant — Pleading. 


T«fW18fi 


See  Contempt  of  Coxtbt  —  Oostb — Ooubts 
— Criminal     Law  —  Defamation  — 

PABnCULABS    —   PABTIEB   —    PlAADINO 

— Venue. 


UCEHSE. 


RilHard  and  Pool  —  See  Municipal 

COBFOEATIONB. 


Bob — See  Municipal  Cobfobationb. 
Idquor — See  Intozioatino  Liquobb. 
MmrHmf-^ee  Husband  and  Wsra. 
Pedlai^fl — See  Municipal  Cobfobationb. 

Building  sowem  in  lloenBor's  pro- 
perty— 'Revocation  of  license — ^Licensee  not 
entitled  to  set  op  powers  of  expropriation 
not  originally  act^  on.  Dartmouth  v.  Dart' 
mouth  RolUng  MUls,  1  B.  L.  R.  194. 

Permit  to  out  liaT — Profit  d  prendre.] — 
Defendant  received  a  permit  to  cat  hay  on 
certain  lands,  provisional  on  its  cancellation 
by  sale  or  lease.  The  owners,  while  permit 
in  force,  granted  plaintiff  a  grazing  lease  over 
the  northern  half  of  the  lands: — Held^  that 
defendant's  permit  was  not  cancelled.  There 
must  be  a  sale  or  lease  of  the  whole  land 
before  cancellation  operates.  Decock  v.  Bar- 
rager,  10  W.  L.  B.  709. 


PriTilese  «^  poatiac  billa  oa 

Contract  —  Oontruction  —  Seal  —  Sale  of 
premiBe9 — Revocation  of  lioenee  —  Contract 
hy  grantee  with  another  hill  poster — Dam- 
ages.] — An  agreement  was  entered  into  be> 
tween  the  owner  of  a  house  and  the  plain- 
tiffs, an  advertising  company,  whereby  the 
owner,  therein  called  the  lessor,  agreed  to  sell, 
and  the  plaintiffs,  called  the  lessees,  agreed 
to  take,  for  a  term  of  five  years,  all  the  ad- 
vertising privileges  on  a  wall  of  the  hoose, 
at  the  yearly  rental  of  $6  with  the  right  of 
cancellation  to  the  lessees  on  one  month's 
notice,  should  the  location  become  valueless 
for  advertising  purposes,  either  from  build- 
ings or  other  causes.  The  document  was 
not  sealed,  but  the  word  "  seal "  was  printed 
opposite  the  owner's  signature.  The  plain- 
tiffs painted  an  advertisement  on  one  of  the 
walls.  In  1908  the  owner  sold  the  house, 
giving  the  purchaser  a  conveyance  thereof 
and  stating  that  the  plaintiff's  right  was 
merely  from  year  to  year,  and  that  the  rent 
was  paid  up  to  January,  1909,  when  the 
plaintiff's  rights  ceased.  The  purchaser, 
after  January,  1900,  made  a  contract  with 
the  defendants,  another  advertising  firm,  for 
the  right  to  paint  on  the  wall,  and  they, 
thereupon,  painted  out  the  plaintiff's  adver- 
tisement, painting  thereon  one  of  their  own, 
which  the  plaintiffs  painted  out,  repainting 
their  own,  and  brought  an  action  against 
the  defendants  for  damages,  etc. :  —  Held, 
that  the  action  was  not  maintainable;  that 
the  agreement  made  with  the  plaintiffs 
amounted  merely  to  a  revocable  license,  which 


was  revoked  by  the  sale  and  conveyance  to 
the  purchaser.  Kerrison  y.  Smith,  [1897] 
2  Q.  B.  445.  followed;  Wood  y.  Leadhitter 
(1845),  13  M.  &  W.  838;  Lowe  y.  Adami, 
[1901]  2  Ch.  598,  and  London  County  Coun- 
cil y.  Dundae,  [1904]  P.  1,  referred  to  and 
discussed.  —  Qucaret  whether  an  acknowledg- 
ment by  the  purchaser  of  the  plaintiflb'  rights 
would  enable  an  action  to  be  brought  against 
her.  Connor-Ruddy  Co.  v.  RoJnneou-Whyte 
Co,  (1909),  19  O.  L.  B.  183,  14  O.W.  K. 
284. 


UCEK8B  OO; 

See  Intoxicatino  Liquobb. 


UCEN8B  FEE. 

iS^ee  Abbbbbment  and  Taxes. 


UCITATIOH. 

Palae  bidding  >—  Reeale  —  Conditi4m$ 

and  chargee.] — The  resale  for  false  bidding 
in  a  case  of  licitation  must  take  place  oob- 
ject  to  the  same  conditions  and  the  same 
charges  as  those  which  had  been  fixed  prior 
to  the  first  sale,  in  the  absence  of  special 
reasons  for  a  change  in  the  conditions  Ber- 
gevin  v.  Tracey,  9  Que.  P.  R.  400. 

See  Landlord  and  Tenant  —  PAETmow — 
Truotb  and  Tbubteeb — Will. 


IiIEH  CONTRACT. 

See  Sale  or  (3oodb. 


IJEH  HOTEB. 

See  Gelattel  Mobtgaoeb  and  BnxB  of  Sale. 


UEHS. 

OlLArse  om  land  —  Beneficial 
— Parol  trust  —  Mortgage — Priorities — Tot- 
untary  conveyances.]  —  The  defendant,  who 
had  been  for  some  years  in  possession  of  a 
farm  purchased  by  his  father  with  the  in- 
tention of  giving  it  to  him,  purchased  a 
machine  from  the  manufacturers*  giving  hia 
notes  therefor,  and  at  the  same  time  executed 
a  document  (which  was  registered)  in  which 
it  was  statcKl  that  the  land  had  been  so 
*'  willed "  to  him  that  he  had  a  good  title 
thereto,  and  would  not  further  incumber  it, 
and  he  thereby  charged  it  with  the  paymmt 
of  the  notes.  The  father  subsequently  con- 
veyed the  land  to  the  defendant,  but  upon  the 
condition  of  his  executing  a  mortgage,  whidi 
he  did  to  certain  persons  who  had  advaoced 
moneys  to  him.  The  defendant,  on  the 
ground  that  the  land  had  been  conveyed  to 
him  on  an  alleged  trust  for  his  family,  con* 
veyed  it  to  his  wife,  the  consideration  being 
$1  and  love  and  affection,  and  the  wife,  for 
the  like  consideration,  conveyed  it  to  an  in- 
fant son: — Held,  that  the  diarge  in  favovir 


UEHS. 
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tf  the  numnfactnreni  was  enforceable  against 
tke  defendant  and  those  claiming  under  him, 
bf  the  assignee  of  the  manafacturers,  but 
was  sabject  to  the  mortgage,  and  the  eyi- 
deuce  displacing  any  trust  in  favour  of  the 
defendant's  family,  the  conveyances  by  the 
defendsnt  and  his  wife  must  be  treated  as 
■creiy  voluntary  and  subject  to  the  plain- 
tiTs  chaxge.  AbeU  y.  Middleton,  2  O.  L.  R. 
200. 

Chavce  •»  Imnd  —  VnregUtered  docu- 
■csif  —  Land  held  temporarily  hy  debtor 
it  frmetee  —  Suheequent  conveyance  to  per- 
mm  tffllitM — 3^ottee.]— J.  R..  one  of  the  de- 
foidasts,  owned  a  half  section  of  land  which 
•he  conveyed  to  her  son,  the  defendant  A.  G. 
E^  who  mortgaged   it  to  a  loan   company. 
While  the  title  was  so  vested  in  A.  O.  R.,  he 
parehased  a  threshing  machine  and  engine 
from  the  plaintilTs  agent,  and  signed  an  un- 
RSiitered  document   charging  the   land   for 
the  price,  on  which  this  action  was  brought. 
Later  on  A.  6.  R.  mortgaged  the  half  section 
to  another  loan  company;   he  paid  off  the 
iitt  mortgage  and   reconveyed  the  land   to 
J.  R.  for  an  expressed  consideration  of  $100 ; 
that  conveyance  was  registered.     After  the 
reconveyance  to  J.  R.  this  action  was  brought 
for  payment  by  A.  6.  R.  of  the  balance  due 
«B  the  machine  and  to  have  it  declared  that 
under  the  unregistered  document  the  plain- 
lib  had  a  charge  on   the  half  section  for 
tte  unpaid  imrchase-money  due  them  for  the 
■achines;  that  J.  R.  knew  of  the  plaintiffs* 
lien  ander  the  document  signed  by  A.  Q.  R. ; 
ind  tibat  the  conveyance  from  the  latter  to 
her  should   be  set  aside  and   the  land   sold 
to  satisfy  the  plaintiffs'  claim.     The  defence 
sec  up  that  A.  G.   R.   was  under  21  when 
he  executed    the   unregistered    document    in 
the  plaintiffs*   favour,  that    the    conveyance 
frsB  J.  R.  to  A.  G.  R.  was  given  voluntarily 
to  enable  him  to  raise  the  money  under  the 
tet  mortgage  that  he  put  on  it.  and  on  the 
OBdition   that,  when   so   required  by  J  R., 
he  would  reconvey  to  her,  and  that  the  re- 
eoaveyance    complained  of  was    made    pur- 
Mant  to  that  understanding  and  on  the  ac- 
taal  payment  of  $100  which  A.  6.  R.  exacted 
hefbfe  he  would  reconvey:  —  Held,  on  the 
^  that  the  allegation  that  A.  G.  R. 
under  21  when  he  executed  the  unregis- 
doeament,  was  not  proved;  also,  that 
J.  B.  conveyed  to  her  son  A.  G.  R.  to  en- 
able him  to  put  on  the  first  mortgage  and  in 
tinst  to  reconvey  to  her  after  so  doing;  and 
that  she   was   entitled   to   the   reconveyance 
fim^  him.     Judgment  against  A.  G.  R.  for 
the   debt,    but    action    dismissed    as    against 
J.  R.  with  a  declaration  that  the  plaintiffs 
hsd  no  claim  on  the  land.    FairchUd  v.  Ray, 
»  C.  L.  T.  281. 


•f  lodger — Money  due  for  medi- 
eel  sarwesf.]— The  right  of  retention  of  the 
■o^We  effects  of  a  lodger  can  only  be  exer- 
cised by  the  persons  specially  mentioned  in 
Art.  1816  (a).  C.  C.-— 2.  One  who  has  made 
responsible  to  a  physician  for  pro- 
services  rendered  to  a  lodger,  has 
a  right  of  retention  of  the  effects  of  the 
■tter  for  the  value  of  such  services.  Ooulet 
V.  BrmmeOe,  5  Que.  P.  R.  223. 


mmd  wife  —  Ewpeneea  of  laet 
ef  wife — JAen  of  phyeician  on  property 
km^bamd  —  Reifietration  ^  PrioriHee.]  — 


A  physician  has  no  lien  upon  the  goods  of 
the  husband  for  hia  charges  in  respect  to  the 
last  Illness  of  the  wife. — 2.  A  lien  the  sub- 
ject of  registration  does  not  rank  by  its 
registration  until  after  real  rights  already 
registered.     Pkaneuf  v.   Godin,  10  Que.  K. 

B.  460. 

latproToments  —  Seeding  —  Harveetl 
— ^Money  spent  on  work  and  seeding  of  land 
does  not  constitute  a  disbursement  for  im- 
provements within  the  meaning  of  Art.  2072, 

C.  C. ;  the  special  lien  for  the  expense  of 
such  work  exists  only  when  the  land  is  sold 
before  harvest.  Carignan  v.  OUbert,  7  Que. 
P.  R.  304. 

IAtbtj  stable  keeper's  lien  on  liome 
for  keep — Stable  Keepers  Act,  R.  8.  M. 
1902,  c.  159,  ««.  2,  5 — Hotel  Keepers  Act, 
R,  8.  M.  1902,  0.  75  —  Theft.]  —  A  livery 
stable  keeper  has  no  Uen  on  a  horse  for  its 
stabling  and  keep  as  against  the  real  owner, 
when  the  horse  was  stolen  and  placed  with 
him  by  the  thief.  Section  2  of  the  Stable 
Keepers  Act,  R.  S  Ji.  1902,  c.  15»,  which 
gives  a  livery  stable  keeper  a  lien  on  animals 
for  stabling  and  feeding  them,  and  the  same 
rights  and  privileges  for  exercising  and  en- 
forcing such  lien  ...  as  hotel  keepers 
may  have  or  possess  in  virtue  of  the  Hotel 
Keepers  Act,  R.  S.  M.  1902,  c.  75,  does  not 
give  the  livery  stable  keeper  the  same  right 
of  lien  which  a  hotel  keeper  has  at  common 
law  in  respect  of  goods  or  animals  left  in 
his  charge  by  a  guest  who  may  have  stolen 
the  same,  as  the  latter  Act  in  its  terms  gives 
only  a  lien  on  the  property  of  persons  who 
may  be  indebted  to  the  hotel  keeper  for  board 
or  lodging,  whatever  may  be  his  rights  inde- 
pendently of  the  Act.  Harding  v.  Johneton, 
18  Man.  L.  R.  625,  10  W.  L.  R.  712. 

Manuf  aotnrer's  liem  —  Agreement  — 
Lumber  —  Advances.]  —  By  agreement  by 
which  E.  agreed  to  sell  a  specified  quantity 
of  lumber  to  be  manufactured  by  him,  to  M., 
it  was  provided  that  the  latter  should  have 
a  lien  thereon  and  upon  the  logs  for  the 
same  for  all  advances  on  account  made  by 
him.  Advances  were  made  under  the  agree- 
ment, when  S.  assigned  for  the  benefit  of  his 
creditors.  None  of  the  lumber  had  then  been 
manufactured,  and  while  E.  had  in  stream 
or  in  booms  his  season's  cut  of  logs,  none 
had  been  set  apart  in  order  to  cany  out  the 
agreement: — Held,  that  M.  had  not  a  lien 
upon  the  logs  for  his  advances.  Randolph 
y.  Randolph,  4  E.  L.  R.  17,  3  N.  B.  Bq.  676. 

Ifanuf aotnrer's  llem  —  Construction  of 
part  of  artUie — Lien  on  whole.] — A  carriage 
builder,  who  constructs  a  stationary  top  for 
an  express  waggon  and  fastens  the  same 
with  bolts  and  nuts,  has  a  lien  on  the  whole 
structure,  waggon  and  top,  for  the  price  of 
building  the  top.  Hardisty  y.  CameU,  40 
N.  S.  R.  214. 

BffaiMif aetvrer's  lien  —  Logs  sawn  — 
Possession.] — McK.  entered  into  an  agree- 
ment with  M.  to  saw  logs  for  the  latter,  and 
accordingly  McK.  set  up  his  saw  mill  on  the 
land  of  M.  One  portion  of  the  lumber  when 
sawn  was  removed  from  the  mill  by  McK.*s 
men,  and  piled  near  it  on  M.'s  land.  McK. 
subsequently  moved  his  mill  to  the  land  of 
a  third  person,  on  whose  land  M.  had  oh- 
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tained  permission  to  have  the  lamber  piled, 
and,  after  another  portion  of  the  lumber 
was  sawn  on  this  land«  it  was  piled  near 
McK.'s  mill,  on  this  land.  McK.  sub- 
sequently claimed  a  lien  on  all  the  logs  sawn 
by  him : — Held,  that  McK.  had  not  suflficient 
possession  of  the  lumber  to  be  entitled  to  a 
declaration  of  lien.  McKeneie  y.  Mattinson, 
Matiinton  V.  McKeime,  40  N.  S.  R.  346. 


Meehaaica'    liens 

L1KN8. 


See   Mechanics' 


Physieian**  lien  —  La^i  iUnea$  —  Hy- 
pothec —  Registration  —  Priorities.] — ^The 
lien  upon  immovables  in  favour  of  a  physi- 
cian for  his  professional  charges  for  attend- 
ance upon  a  person  in  his  last  illness  is  pre- 
ferred to  hypothecary  claims,  without  regard 
to  the  date  of  registration  of  one  or  other. 
The  formality  of  registration  is  with  a  view 
to  the  publicity  of  the  lien,  and  not  the  as- 
certainment of  its  rank  by  order  of  date. 
As  long  as  it  is  registered  within  the  time 
prescribed,  the  general  rule  of  preference  of 
liens  over  hypothecs  is  applicable.  Duval 
V.  Gran*,  33  Que.  S.  O.  320. 


Po— eaeioM  of  part  of  aaarnif  aetiired 
artiolo  —  Repairs  —  Ix>an.  Jefferson  v. 
Mclsaac,  40  N.  S.  R.  469ii. 

Railway  enployee  —  Manual  labour — 
Wages  —  Arrears  —  Time  —  Computation,} 
— ^A  person  employed  by  a  railway  company 
at  work  to  keep  the  track  open  is  a  railway 
employee  engaged  in  manual  labour  within 
the  meaning  of  Art.  2000,  No.  9,  C.  C— 2. 
The  privilege  given  upon  immovables  in  the 
above  article  is  for  arrears  not  exceeding 
three  months,  as  specified  in  regard  to  the 
like  privilege  on  movables  in  Art.  2006. — 
3.  The  term  of  three  months  aforesaid  is 
computed  and  runs  back  from  the  date  of  the 
seizure'  of  the  immovables.  Morse  v.  Levis 
County  Ru>.  Co,,  28  Que.  S.  C.  178. 


Rail^ray  employees  —  Manual  lahout 
Wages  —  Motormen,  conductors,  and  carters 
—  Seizure  of  tramway  —  Date  of,]  —  The 
motormen  and  conductors  of  the  electric 
tramways  and  carters  who  carry  materials, 
remove  snow,  etc.,  for  the  purposes  of  the 
operation  of  the  tramways,  are  railway  em- 
ployees performing  manual  work,  within  the 
meaning  of  Art.  2009,  C.  G.  Such  employees 
have  a  lien  upon  the  tramway  and  its 
branches  for  their  wages  for  three  entire 
months,  without  regard  to  the  date  of  l^e 
seizure  or  sale  which  has  been  made  of  the 
tramway.  Judgment  in  28  Que.  S.  C.  178, 
reversed.  Paquet  v.  Ifeu)  York  Trust  Co,, 
15  Que.  K.  B.  179. 

Repair  of  ehip  —  Possessory  lien  — 
Parting  with  possession  —  What  amounts 
to  —  Floating  ships  on  navigable  waters — 
Caretaker  for  owner.  Hackett  y.  Coghillf 
2  O.  W.  R.  1077.  3  O.  W.  R.  827. 

Repairs  on  lannek — Lien  for  storage— 
Launch  sold  on  condition — Right  of  pur- 
chaser to  incur  lien — Liability  of  vendor  t& 
pay  liens  on  re-taking  possession — Costs,] — 
Mackie  gave  certain  promissory  notes  in  pay- 
ment of  a  laundi  and  engine.  Hie  notes 
contained  the  condition  that  the  right 
of    ownership    in    the    proper^    should    re- 


main vested  in  the  vi^iJors  until  paid  for 
in  full.  Mackie  had  the  defendants  make 
certain  repairs  on  the  launch  and  engine 
amounting  to  $9.  He  took  the  launch  away 
and  shortly  after  had  defendant  make  far- 
ther repairs  thereon  amounting  to  $24.24, 
when  defendants  requested  Mackie  to  take 
the  launch  away  and  pay  for  the  repairs 
$33.24.  This  Mackie  failed  to  do,  and  de- 
fendants notified  him  that  they  would  charge 
him  $3  per  month  storage  until  defendant's 
claim  was  paid  in  full.  Plaintiffs  as  assign- 
ees of  original  vendors  sought  to  recover  pos- 
session of  their  property.  Defendants 
claimed  a  lien  for  S95.72,  made  up  of  $33.24 
for  repairs  and  balance  for  storage: — HeU, 
that  defendants  lost  their  lien  for  the  first 
repair,  by  allowing  Mackie  to  take  the  launch 
out  of  defendant's  possession.  Haritey  v. 
Hitchcock,  1  Stark  406^  followed.  That  de- 
fendant had  a  valid  lien  for  the  second  re- 
pairs, as  Mackie  was  entitled  to  possession 
of  the  launch  and  as  such  was  entitled  to 
take  it  with  him  and  have  necessary  repain 
made  when  out  of  order.  Singer  M*fg  Co, 
V.  London  d  S,  W,  Rw,  Co.,  [1894]  1  Q.  B. 
833,  and  Keene  v.  Thomas,  [1905]  1  K.  B. 
136  21  T.  Lu  R.  2,  followed.  Button  v. 
Baughan.  6  C.  &  P.  674,  distinguished. 
That  the  defendants  held  the  launch  as 
security  for  their  account,  not  for  the  bene- 
fit of  Mackie,  therefore  they  acquired  no 
lien  for  storage,  as  there  can  be  no  lien  for 
storage  except  upon  contract  expressed  or 
implied.  Someg  y.  British  Empire,  8  H.  L. 
O.  337;  King  v.  Humphrey,  2  Macl.  &  T. 
173,  and  Bruce  v.  Everaon,  1  C.  &  B.  18, 
followed.  That  no  costs  should  be  allowed 
either  party  as  the  success  in  the  action  was 
divided.  Kendall  v.  Fitzgerald,  21  U.  C.  R. 
585,  followed.  Canadian  Qas  PoM)er  T. 
Schofield  (1910),  15  O.  W.  R.  847. 

Balaiy    of    eomiaeroial    traTolIer    — 

Employes  goods.] — A  commercial  traveller 
whose  services  are  not  required  in  the  store, 
shop,  or  workshop  in  which  his  employer's 
goods  are  contained,  has  no  privilege  on  the 
same  for  his  salary.  Kent  y.  Rosensteim, 
28  Que.  S.  O.  95. 


Serraat**  liea  for  wases  —  Saine- 
conservatoire  of  goods  subject  to  lien — Proof 
of  probable  prejudice.] — ^There  is  no  provi- 
sion of  the  law  which  gives  a  derk  the  right 
"  de  piano "  to  attach  the  movable  posses- 
sions of  his  employer  on  which  he  has  a 
lien  for  his  salary,  without  proving  acts  on 
the  part  o^  the  employer  which  are  likely 
to  prejudice  his  lien.  Gladu  v.  Hurtubise, 
10  Que.  P.  R.  272. 

Stumpase  lien  —  Manufacturer  of  lutn- 
ler  —  Contract  —  Sale  —  Pledge,} — Hie 
plaintiff,  who  was  manufacturing  lumber, 
agreed  with  the  defendant  that  the  lumber 
should  be  subject  to  the  lien  of  the  defend- 
ant for  stumpage.  The  agreement,  in  eSeeU 
was  the  same  as  a  common  law  lien,  with 
this  addition,  that,  as  between  the  plaintiff 
and  defendant,  the  lien  existed  whether  the 
defendant  was  in  possession  of  the  lamber 
or  not.  The  defendant  sold  a  portion  of  the 
lumber  and  delivered  it  to  the  purchasers, 
and,  subsequently,  the  plaintiff,  in  disregard 
of  the  defendant's  lien,  sold  to  a  third  party 
the  remainder  of  the  lumber.  The  plslntiJP 
contended  that  the  defendant  by  the  wrong- 
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fill  saie  of  part  of  tbe  lumber  destroyed  his 
eUim  for  stampace  and  his  lien,  and  was 
not  entitled  to  recover  fuijthing: — \Heldi 
tibat  althon^h  by  tbe  sale  the  defendant  lost 
ku  lien  apon  the  property  sold,  his  other 
rigkti  ander  the  contract  remained  nn- 
siBcted,  and  his  lien  for  his  whole  claim 
eoold  be  asserted  upon  the  remainder  of  the 
property. — ^Distinction  between  "  lien "  and 
"  pledge  **  pointed  out  Sieeves  y.  OovHe, 
40  X.  S.  R.  401. 

Tknakers*  JAm  Aet,  1908 — Non-cam- 
fUmtee  with — NoUeei — Attempt  to  take  grain 
efter  iisiv  daye  —  Bmpensea  —  Contract  to 
Ikfctib — hon-oompletion  of  worh — DivMhle 
eoalrgel — Recovery  jor  work  actually  done — 
Ceumterdaim — Damages  for  non-completion — 
PieUmg — Special  damages — General  damages 
—/slcretf — Demand  —  Notice  —  Judicature 
Act,  1907,  f.  S7  {2)— Rate  of  interest.}— 
U  October,  1909,  the  plaintiff  entered  into  a 
eoDtiact  to  thresh  the  defendant's  grain,  con- 
ntting  of  wheat  and  oats,  at  9  cents  per 
Imbel  for  wheat  and  7  cents  for  oats.  On 
tbe  l(Hh  NoTember  the  plaintiff  began  the 
tkpeihing  and  continued  till  the  17th,  when 
Us  men  declined  to  go  on,  and  he  was  ob- 
fifed  to  leave  the  threshing  unfinished,  al- 
tkoogb  it  might  have  been  completed  on  that 
daj  if  the  work  had  been  continued.  The 
plaintiff  never  completed  the  work,  and  the 
defendant  failed  to  secure  any  one  else  to 
eooptete  it,  though  he  endeavoured  to  do  so, 
aad,  in  consequence,  the  grain  was  not 
tbzeihed.  On  the  22nd  November  the  plain- 
tiff sent  the  defendant  a  statement  of  the 
gain  threshed,  shewing  the  sum  of  $439.10 
to  be  due.  On  this  statement  there  was  a 
vzitten  notice  that  *'8  per  cent  will  be 
chained  from  the  1st  of  December  until 
pud,**  and  a  printed  notice  that  the  defend- 
aaf  8  grain  would  "  be  held  by  thresher's  lien 
latil  payment  of  this  account  in  full.'*  A 
few  days  after  this,  the  plaintiff  sent  a  let- 
ter to  the  defendant  demanding  payment 
On  tlfee  nth  December  the  parties  met,  and 
the  plaintiff  offered  to  accept  $400.  The  de- 
ietttent  agreed  to  this,  and  said  he  would 
settle  the  account  on  the  following  Wednes- 
daj.  He  did  not  do  so,  but  on  the  21st  De- 
ccnber  he  paid  the  plaintiff  $100  *'  part  pay 
«n  tiiRshing  account'*  On  the  28th  Decem- 
ber tbe  sberifE,  at  the  instance  of  the  plain- 
tll,  served  a  notice  on  the  defendant,  under 
tbe  Ordinance  respecting  Threshers  Liens, 
Hsimmg  a  lien  on  the  grain.  On  the  18th 
Jaaoary,  1910,  pursuant  to  notice  given  to 
tbe  defendant  the  plaintiff  went  with  teams 
to  tbe  defendant's  place  to  take  the  grain, 
but  the  defendant  would  not  permit  him  to 
take  it ;  aad  on  the  following  day  the  sheriff, 
at  the  instance  of  the  plaintiff,  went  with 
teasn  to  take  the  grain,  but  was  also  unsuc- 
emfol:— HeM,  that  the  plaintiff  was  entitled 
ts  tlfee  amount  claimed  for  threshing;  the 
<sBiTia  was  not  an  indivisiole  oLe .  and  pay- 
nwBt  br  tiie  defendant  was  not  intended  to  be 
^wwHtional  upon  the  threshing  of  all  the  crop. 
Bat  tbe  plaintiff  was  under  obligation  to 
ttnplete  Uie  threshing;  he  contracted  to  do 
«;  and,  having  failed,  he  must  suffor  the  con- 
■qsoMcs.  As  the  defendant  claimed  only 
paaal  damages  by  his  counterclaim,  evi- 
dcsee  of  apednl  damages  was  inadmissible; 
lad  tile  amount  to  be  allowed  for  general 
duages  was  that  fixed  by  the  parties  them- 
«H«s  on  the  11th  December,  viz.,  $39.10.— 
Bdi,  also,  that  the  plaintiff,  by  his  account 


rendered,  notice  as  to  interest  and  letter 
demanding  payment  had  complied  with  sub- 
sec  2  of  sec  37  of  the  Judicature  Act  1907, 
and  was  entitled  to  interest  from  the  1st  De- 
cember, 1909;  but  at  the  rate  of  5  per  cent 
only :  R.  S.  G.  1906  c  120,  s.  3.— J7e2d,  also, 
that  the  plaintiff  was  not  entitled  to  a  de- 
claration that  he  had  a  lien  on  the  grain; 
whatever  lien  he  had,  under  the  Threshers' 
Liien  Act  1908,  s.  1,  expired  after  the  lapse 
of  00  days  from  the  completion  of  the  thresh- 
ing. The  statute,  being  in  derogation  of  the 
common  law,  must  be  strictly  complied  with. 
Neither  the  sending  of  the  notice  on  the  22nd 
November,  claiming  a  lien,  nor  the  serving 
of  the  notice  by  the  sheriff  on  the  28th  De- 
cember, was  a  compliance  with  the  Act 
There  must  be  an  actual  ''taking"  of  the 
grain  within  the  00  days.  The  mere  state- 
ment that  the  plaintiff  ''hereby  takes"  the 
grain  is  not  sufficient — Held,  also,  that  the 
expenses  of  the  plaintiff's  and  the  sheriff's 
trips  to  the  defendant's  place  after  the  ex- 
piration of  the  00  days  could  not  be  allowed 
against  the  defendant  Elsom  v.  EUis 
(1911),  16  W.  L.  B.  373,         Sask.  L.  B. 

TlLresher's  liea  on  crain.  —  Measure- 
ments —  Weights  and  Measures  Act  — 
Illegality  —  *' Dealing:'!  —  The  defendant 
contracted  with  the  plaintiff  to  thresh  his 
grain  at  a  price  per  bushel.  The  quantity 
threshed  was  not  measured  with  a  Dominion 
standard  measure,  or  weighed,  but  was  sub- 
sequently ascertained  by  the  defendant  by 
cubic  measurement: — Held,  that  so  measur- 
ing the  grain  was  not  a  "dealing'*  within 
the  meaning  of  s.  21  of  the  Weights  and 
Measures  Act,  which  could  relate  back  and 
render  the  contract  void,  and  that  the  de- 
fendant was  not  therefore  disentitled  to  a 
lien  under  tbe  l^^^^^i^'  I^^n  Ordinance. 
Mavdonald  v.  Corrigalj  9  Man.  L.  R.  284, 
and  Manitoba  Electric  and  (Jas  Light  Co.  v. 
Qerrie,  4  Man.  L.  R.  210,  considered.  Judg- 
ment of  Wetmore,  J.,  22  0.  L.  T.  345,  re- 
versed. Conn  V.  Fitzgerald,  5  Terr.  L.  R. 
346. 

Thresher's  lien  on  grain  —  Price  of 
threshing  other  grain  —  Seizure  of  excessive 
quantity  —  Notice  of  claim  of  lien.]  —  A 
thresher  cannot,  under  the  Threshers*  Uen 
Act,  57  y.  c.  36,  maintain  a  lien  on  grain 
for  the  threshing  of  which  he  has  been  paid, 
to  recover  the  price  of  a  subsequent  unpaid 
threshing.  The  plaintiff,  by  his  notice  put 
up  on  the  granary,  asserted  his  claim  to  a 
lien  upon  all  the  grain  contained  in  it,  which 
was  worth  about  $86;  but  the  Court  found 
that  the  amount  of  the  claim  for  threshing 
for  which  he  could,  under  the  Act,  at  the 
time  of  the  posting  of  the  notice,  enforce  a 
lien  on  such  grain,  if  the  proper  steps  were 
taken,  was  only  about  $26: — HeU,  that  the 
quantity  of  grain  which  the  plaintiff  at- 
tempted to  retain  was  unreasonably  large 
for  the  amount  owing,  and  that  under  s.  2 
of  the  Act,  he  had  forfeited  his  right  of  re- 
tention of  any  of  it.  Simpson  v.  Oakes,  23 
C.  L.  T.  54,  14  Man.  L.  R  262. 

Threahem*  Lien  Ordinanee  —  Assign- 
ment of  earnings  of  machine  —  Seizure  by 
assignees  of  grain  threshed  for  third  per- 
son —  Nothing  payable  for  threshing  at 
time  of  seizure  —  Excessive  seizure — Thresh- 
ers' Employees  Act,  1909  —  Illegal  seizure 
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and  tre$pa$8  —  Damage^.] — ^The  plaintiff's 
grain  on  his  farm  was  seised  by  the  defend- 
ant, purporting  to  be  assignees  of  C,  who 
had  threshed  the  grain  for  the  plaintiff,  and 
who  was,  as  the  defendants  alleged,  entitled 
to  a  lien  on  the  grain  under  the  Threshen' 
lien  Ordinance.  At  the  time  of  the  seizure 
only  $38.89  was  owing  by  the  plaintiff  to 
C,  and  that  sum  was,  by  agreement  between 
the  plaintiff  and  C,  not  then  payable.  Hie 
alleged  assignment  to  the  defendants  was 
after  this  agreement  It  was  a  general  as- 
signment of  all  earnings  of  a  thiishing  ma- 
chine used  by  C.  in  threshing  the  plaintiff's 
grain: — Heldf  that  the  defendants  had  no 
legal  right  to  make  the  entry  and  seisure; 
and,  the  defendants'  seizure  being  for  $160, 
it  was,  at  all  events,  for  an  excessive  amount, 
and  illegal. — ^There  is  no  authority  under 
the  Ordinance  to  seize  any  quantity  of  grain 
and  claim  a  lien  thereon  without  ascertain- 
ing positively  the  amount  owing  and  also 
the  quantity  of  grain  seized. — Quwre,  wheth- 
er a  thresher's  lien  could  be  considered  as 
assigned  by  virtue  of  a  general  assignment 
of  earnings. — \8emhle,  also,  that  the  seizure 
was  illegal  by  reason  of  the  provisions  of 
the  Threshers'  E}mpIoyees  Act,  1909.— HeM, 
also,  that  the  plaintiff  was  entitled  to  sub- 
stantial damages;  the  annoyance  caused  to 
him  and  the  injury  to  his  credit  and  reputa- 
tion by  the  seizure  were  to  be  considered. 
Semple  v.  Sawyer-MMiey  Co,  (1910),  13 
W.  L.  R.  4a&. 

Tliveshers*  I4en  Ordiiuiaee  —  Oon- 
tnict  —  Construction  —  Contract  performed 
in  part  —  Right  to  payment  for  part  per- 
formed.}— The  defendant  agreed  to  thresh 
the  plaintiff's  whole  crop  of  grain.  The  con- 
tract was  oral,  and  there  was  no  specific 
provision  that  the  payment  was  to  be  condi- 
tional upon  the  threshing  of  the  whole  crop. 
The  defendant  threshed  only  part  of  it,  and, 
not  having  been  paid  for  what  he  did,  seized 
the  plaintiff's  grain  when  he  was  marketing 
it,  asserting  a  lien  under  the  Threshers' 
Lien  Act.  Pw.  S.  M.  1902,  c.  167  .—Held,  that 
the  defendant  was  justified  under  the  statute 
in  making  the  seizure;  upon  the  proper  con- 
struction of  the  contract,  the  promise  of  one 
party  (not  the  performance)  was  the  con- 
sideration for  the  promise  of  the  other,  and 
payment  was  not  intended  to  be  conditional 
upon  the  threshing  of  the  whole  crop.  — 
Judgment  of  Locke,  Co.C.J.,  reversed.  Hoi- 
Ungaworth  v.  Lacharitie  (1910),  13  W.  L. 
R.  492. 

Woodman's  lien  —  ActioM  to  enforce 
— Time  for  filing  Uene  —  "  Last  day*»  la- 
hoMr  or  services**  —  Termination  of  engage- 
ment —  Hiring  hy  month  —  Hiring  hy  day 
— Personal  judgment  for  wages  —  Set-off,] 
— Held,  that  plaintiffs  did  not  file  their  Uens 
within  30  days  after  actual  work  ceased. 
Heaney  v.  Lohley,  11  W.  L.  R.  645. 

Woodman's  lion  —  CoUusion  —  Fraud 
— Appeal  —  Attachment  * —  Demand — ^fifsr- 
vice  —  Sheriffs  fees.] — In  proceedings  un- 
der the  Woodman's  Lien  Act,  1894,  an  order 
allowing  the  claimants'  lien  will  be  set  aside 
if  the  evidence  discloses  an  attempt  on  the 
part  of  the  claimants  acting  in  collusion 
with  the  defendant  to  defraud  the  owners, 
notwithstanding  that  the  Judge  in  the  (3ourt 
below  has  found  that  the  evidence  established 


the  claimants'  lien.  Under  s.  6  of  the  Aet 
there  must  be  a  demand  of  the  specific 
amount  due  befo.re  the  issue  of  the  attach- 
ment Where  attachments  for  three  claims 
are  served  by  the  sheriff  at  the  same  time 
and  place,  the  sheriff  is  entitled  to  full  fees, 
including  mileage,  on  each  writ.  Murohie  v. 
Fraser,  36  N.  B.  R-  161. 

Woodmen's  lien  —  Enforcement  — 
Agreement  to  give  time  —  Waiver — Condi- 
tion. Munroe  v.  Cameron  (Y.T.),  6  W. 
L.   R.   703. 

Woodman's  lien  —  Enforcement  — 
Saisie-conservatoire.]  —  One  who  cuts  and 
piles  wood  pursuant  to  a  contract  for  getting 
it  out,  has  a  lien  on  the  wood  for  the  price 
of  his  work  under  Art.  1994c.,  C.  C— A 
creditor  who  has  a  lien  on  a  movable  may, 
in  general,  cause  it  to  be  seized  by  way  of 
saisie-conservatoire  to  assure  the  exercise 
of  his  right  Roes  v.  Saint-Onge,  14  Que. 
K.  B.  47a 


Woodman's  lien  —  Lien  of  married 
woman  for  wages  as  cook  —  Contract  with 
husband  —  Married  Women's  Property  Act 
— Woodmen's  Lien  Act.] — ^A  contract  by  a 
married  woman  with  her  husband  to  ^tck 
in  the  lumber  woods  for  a  crew  of  men 
whom  her  husband  had  engaged  to  get  lum- 
ber for  a  third  person,  under  an  agreement 
at  a  fixed  price  per  thousand,  off  the  land 
of  the  third  person,  who  was  to  furnish  the 
supplies,  is  not  a  valid  contract  under  the 
Married  Women's  Property  Act  O.  S.  N.  B. 
1903  c  78,  and  can  not  be  enforced  as  a  lien 
under  the  Woodmen's  Lien  Act  C.  S.  N.  B. 
1903  c.  148.  Patterson  y.  Bowmaster,  37 
N.  B.  R.  4. 

Woodman's  lien  —  Lumber.] — ^By  the 
Woodman's  Lien  for  Wages  Act  B.  C.,  no 
lien  is  given  to  saw-mill  men,  but  only  to 
those  engaged  in  getting  timber  out  of  the 
forest.    Davidson  v.  Frayne,  9  B.  0.  R.  369. 

Woodman's  lien  —  ^o^tce — Necessity 
for.] — ^The  notice  which  a  woodman  most 
give  to  a  contractor  in  order  to  be  able  to 
maintain  his  lien  upon  the  wood  which  he 
has  cut,  is  not  necessary  when  such  con- 
tractor has  recognized  in  writing  the  debt 
due  to  the  woodman,  and  has  given  him  an 
order  for  payment  upon  the  owner  of  the 
wood.  Harvey  v.  Harvey,  19  Que.  S.  C. 
153. 

Woodman's  lien  —  Notice  of  Hen  — 
mffect — Owner  of  limits.] — ^A  person  who 
has  done  work  for  the  jobber  of  a  lumber- 
man, and  given  the  notice  required  by  Art. 
1994c,  C.  C,  is  a  creditor  of  the  latter. 
Rh4aume  v.  Batisean  River  Lumber  Co^ 
23  Que.  S.  0.  71. 

Woodmen's  lien  —  Notice  to  owner — 
Saisie-conservatoire.] — In  the  case  of  the 
lien  given  by  Art  1992  c  O.  C  a  wood- 
cutter who  works  for  a  contractor  cannot 
before  the  owner  of  the  wood  has  received 
the  prescribed  notice,  issue  a  writ  of  saisie- 
conservatoire  by  virtue  of  his  Uen. — That 
lien  having  no  lend  existence  before  the 
owner  of  the  wood  receives  the  prescribed 
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Botice,  the  seisnre  of  the  wood  is  premature, 
iflesi],  and  roid.  HquU  y.  Couture,  8  Qae. 
P.  IL386. 


l's  Ilea  —  Statute  —  lAmita- 
tkm  to  lofl^tf-eomer*  —  Et^uHon  of  con- 
IfKtort  —  luMolvency  —  Time  for  fiUng  of 
iiei  —  Sm$ie-^»n9ervatoire  —  Identifioation 
of  pnperty  —  Propertff  pataing.]  —  The 
liltiiitiff,  a  sab-contractor  under  the  defend- 
lit,  made  a  certain  number  of  ties  during 
the  whiter  of  1901-2.     The  defendant  had 
tkeie  ties  made  for  one  S.    The  plaintift,  not 
kaTiB^  been  paid,   iasued  a  writ   of  •ome- 
touenmtoire    against    the    defendant,    and 
■HMd  all  the  wood  which  the  defendant  had 
ia  hand  for  S^  whidi  wood  waa  in  a  boom 
spoQ  t  rirer,   without  making  S.  a  party. 
IV  latter   intervened     and    contested     the 
more:— ffeU;  that  the  statute  which  ere- 
ttcs  a  lien  constitutes  an  exception  to  the 
fionmon  law  and  must  receive  a  strict  inter- 
pretitioB;  it  ia  for  the  person  asserting  the 
lien  to  establish  that  it  exists  by  reason  of 
the  special  statute  creating  it.     2.  The  lien 
pra  by  Art  19M  (c),  G.  C,  applies  only 
to  wood-cutteiB  or  labourers    and    extends 
oaly  to  the  payment  of  their  wages,  and  does 
aot  apply  to  contractors  or  sub-contractors 
m  re^Mct  of  payment  of  their  contract  price 
or  sdvances  or  disbursements  made  by  them. 
1  One  who,  under  a  contract  or  sub-contract, 
cats  wood  upon  his  own  property,  converts 
H  by  his  work  into  ties,  logs,  etc..  and  de- 
hveis  it  to  the  person  with  whom  he  has 
eoatiacted,  cannot  claim  in  respect  of  this 
vood  the  lien  given  by  Art.  Id94  (c),  even 
vben  the  value  of  the  wood  is  trifling.     4. 
Ia  the  case  of  insolvency,   the  lien  of  the 
«eador  must  be  asserted  within  30  days  after 
the  delivery  of  the  wood;  a  some-oofKervo- 
Mrr  issued  after  the  expiry  of  this  time  can- 
sot  be  maintaiq^.    5.  The  lien  of  the  ven- 
d»f  cftii  only  be  exercised  when  the  goods 
sold  remain   in  the   possession  of  the  pur- 
cksser  ia  the  same  state,  and  when  the  iden- 
tity can  be  stated   in  a  dear  and  certain 
■SBDer.    6.  The  affixing  of  the  trade  mark 
of  dealers  In  wpod  upon   logs  which   have 
ksa  got  out  for  them  by  contractors,  is  a 
suifieieat  taking  of  possesion  and  a  proof 
o<  the  transfer  of  the  property  in  the  logs. 
Misire  T.  Gauthier,  24  Que.  S.  C  485. 


L*a  Uea  —  Subject  of  Uen  — 
Bwt  0/  korse.]  —  The  ifen  given  by  Art. 
l^Mc  C.  CI,  is  given  only  to  a  workmsn  who 
kas  wofked  in  getting  out  the  wood,  and 
be  kas  it  only  for  his  wages ;  it  is  not  given 
to  oae  who  is  merely  a  creditor  for  the  hire 
sf  a  horse  emfdoyed  to  cart  the  wood. 
Kkimmw^  v.  BafUcan  River  Lumber  Co.,  23 
^•e.  8.  U.  106. 


i*s  Idwm  Aet  —  **  Loffs  and 
—  Coutrador  —  Bond — Eatoppeh] 
— 1W  appellant,  under  a  contract  in  writ- 
iag  BMide  by  him  with  the  respondent,  for  an 
sgieed  price  per  thousand,  cut  upon  the  land 
of  the  respondent  a  quantity  of  logs,  and 
haaled  tbcm  to  a  portable  mill  upon  the  land, 
vkere  they  were  manufactured  into  deals, 
Phaks.  4c.  The  work  was  performed  in 
VUt  by  the  appellant  himself  with  his  team, 
tksagk  there  was  no  stipulation  to  that  effect 
hetwoea  the  parties,  but  chiefly  by  labourers 
sad  tcuns,  by  the  terms  of  the  contract 
~  asd  paid  by  the  appellant.    A  portion 


of  the  amount  due  to  the  appellant  under  the 
agreement  being  unpaid,  he  caused  an  at- 
tachment to  be  placed  upon  the  above  men- 
tioned deals,  planks,  &c.,  claiming  a  lien 
thereupon  by  virtue  of  the  Woodmen's  Lien 
Act,  1804:— ITeW,  that  the  words  "logs 
and  timber,"  as  employed  in  s.-s.  1  of  s.  2 
of  the  Act,  were  not  intended  to  include 
deals  and  other  manufactured  lumber;  also, 
that  the  evidence  shewed  the  appellant  to 
be  a  contractor,  and  not  within  the  dass  of 
persons  for  whose  benefit,  by  s.  3,  liens  were 
established;  also,  per  Hanington,  J.,  that 
the  respondent  by  giving  a  bond  in  order  to 
secure  the  payment  of  the  amount  daimed 
if  the  lien  should  prove  effectual,  and  thus 
obtaining  a  release  of  the  deals,  &c.,  at- 
tached, did  not  estop  himself  from  disputing 
the  validity  of  the  lien.  Bawter  y.  Kennedy. 
35  N.  B.  R.  179. 

Woodmen's  Idem  for  Wa^os  Aet,  B. 
8.  B.  O.  1897  o.  194,  s.  3—*'  Woodman  " 
— Hire  of  horses.] — ^The  defendant  hired  a 
team  of  horses  from  the  plaintiff  for  certain 
logging  operations,  and,  on  default  of  pay- 
ment for  the  use _ of  the  horses,  which  were 
driven  by  a  man  employed  by  the  defendant, 
the  plaintiff  filed  a  lien  against  the  logs  for 
the  amount  due: — Held,  that  the  plaintiff 
was  not  a  woodman  within  the  meaning  of 
the  statute.  Muller  v.  Shibley,  8  W.  L.  B. 
42,  13  B.  C.  R.  343. 

Woodmen's  liens  —  Action  to  enforce 
lien  —  Promissory  note  —  Acceptance  for 
wages  —  Suspension  of  lien  and  right  of 
action  during  currency  of  note  —  Premature 
action — Woodmen's  Lien  Act.} — On  the  day 
before  the  maturity  of  a  promissory  note 
accepted  by  the  plaintiff  from  the  defendants 
in  payment  for  his  services  in  getting  out 
logs  for  the  defendants,  the  plaintiff  filed  a 
lien  under  the  Woodmen's  Lien  Act,  and 
brought  this  action,  in  which  he  sought  to 
enforce  the  lien  and  to  recover  a  personal 
judgment  against  the  defendants  for  the 
amount  of  wages  for  which  the  note  was 
given:— Held,  that  the  plaintiff,  before  the 
maturity  of  the  note,  had  no  cause  of  action 
either  for  wages  or  for  the  enforcement  of 
the  lien,  and  the  action  therefore  failed.  Wil- 
son V.  Doble  d  HartneU  (1910).  13  W.  L.  R. 
290. 

Woodmen's  liens  —  Lumberman's  privi- 
lege —  Conservatory  attachment  —  Who  can 
make  the  necessary  affidavit  and  what  it 
should  contain  —  C.  O.  P.  955,  C.  C.  1994, 
c] — (Confirming  Carroll,  J.),  1.  The  affida- 
vit required  in  the  case  of  a  lumberman  who 
attaches  the  cut  for  wages  due  him,  can  be 
sworn  to  by  the  plaintiff,  by  the  defendant 
or  by  any  one  else. — The  affidavit  should  in- 
dicate 1.  The  amount  of  wages  due;  2.  De- 
fault or  refusal  to  pay  such  wages;  3.  The 
notice  given  the  proprietor  in  conformity 
with  Art.  1994c.;  4.  The  fact  that  the  lum- 
ber cut  and  manufactured  is  still  in  the  pos- 
session of  the  third  party  for  whom  the  lum- 
berman did  the  work.  Lebrun  v.  Bote  des 
OhaUfurs  Mills  Co.,  11  Que.  P.  R.  15. 

Woodman's  liens  —  Time  for  fUing  — 
Woodman's  Lien  for  Wages  Ordinance  — 
Last  day  falling  on  a  ** holiday"  —  Day 
of  general  mourning  —  Prodamaiiofi  by  Qov- 
emor-Oeneral  —  Closing  of  offices  —  Inter- 
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preiation  Ordinance  —  Judicature  Ordtnr 
ance.  Rule  554  —  Personal  judgment,]  — 
Claims  of  lien  under  the  Woodmen's  Lien 
for  Wages  Ordinance  were  filed  on  the  2l8t 
May,  1910,  the  20th  May  being  the  last  day 
for  effective  filing  under  sees.  6  and  7  of 
the  Ordinance.  By  sec.  21  of  the  Interpre- 
tation Ordinance,  if  the  time  limited  by  any 
Ordinance  for  any  proceeding,  or  the  doing 
of  anything  under  its  provisions,  expires  or 
falls  upon  a  holiday,  the  time  so  limited 
shall  be  extended  to  and  such  thing  may  be 
done  on  the  day  next  following: — Held,  that 
the  20th  May,  being  the  day  proclaimed  by 
the  Governor-General  as  a  day  of  general 
mourning  for  King  Edward  VII.,  was  not  a 
**  holiday"  within  the  meaning  of  the  In- 
terpretation Ordinance  nor  of  the  Dominion 
Interpretation  Act. — Semhle,  that,  if  it  had 
been  a  holiday,  the  plaintiffs  would  have 
been  entitled  to  maintain  their  liens  by  filing 
on  the  21st. — Held,  also,  that  Rule  554  of 
the  Judicature  Ordinance  did  not  apply,  be- 
cause the  reference  in  that  rule  to  **  Sunday 
or  other  day  on  which  the  offices  are  closed  " 
means  "or  other  day  on  which  the  offices 
are  legally  closed."— The  plaintiffs'  actions 
to  enforce  their  liens  were  dismissed,  but 
the  plaintiffs  were  awarded  personal  judg- 
ments for  the  amounts  claimed,  under  the 
amending  Ordinance  of  1909.  Peterson  v. 
Draheeon,  Soholi  v.  Draheson  (1910),  15  W. 
L.  R.  87. 
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1.  Real  Pbopebty  Limitation's. 

Acquisition  of  title  by  poMOMiom — 

Tenancy — ^Assessment  rolls  —  Rent — Eject- 
ment   Coulter  y.  Rookwellf  6  O.  W.  R.  537. 

Action  for  poMossion  —  Damages  for 
trespass  —  Injunction — Occupation  by  per- 
mission of  owner — Payment  of  tawes — Road- 
work  performed — Entry  hy  oumer — L&ise — 
Evidence — Real  Property  lAmitation  Act — 
AUowafMse  for  tames — Reference  to  Master — 
Costs,] — ^Plaintiffs  brought  action  for  tres- 
pass and  to  have  it  declared  that  they  were 
owners  of  the  land  in  question,  entitled  to 
peaceable  and  qaiet  possession  and  for  an 
injunction.  Defendant  set  up  a  claim  to 
the  land  by  prescription. — ^Boyd,  C,  heUL, 
that  the  acts  of  defendant  upon  and  in  refer- 
ence to  the  land  were  in  recognition  of  the 
right  of  true  legal  owner;  that  the  occupa- 
tion of  defendant  was  not  exclusive  of  owner, 
but  by  his  sanction  and  permission,  and  the 
Statute  of  Limitations  never  began  to  run 
in  defendant's  favour.  Injunction  granted, 
and  possession  ordered  to  be  given  forth- 
with. Damages  assessed  at  $50.  and  coats 
allowed  plaintiffs.  Dom.  Improv,  d  DeveL 
Co.  V.  Lally  (1910),  17  O.  W.  R.  151;  2  O. 
W.  N.  155. 

Aeta  of  owmanhip — Eviianee.] — Ck>.  C 
Judge  held,  that  plaintiff  was  owner  of  oei^ 
tain  lands  in  question  and  granted  injunc- 
tion restraining  further  trespass  by  defend- 
ant but  refused  plaintiff  damages  for  tres- 
pass and  ordered  each  party  to  pay  their  own 
costs.  Both  parties  appealed.  —  Divisional 
Court  held,  that  as  the  evidence  did  not 
clearly  shew  in  what  manner  the  plaintiff 
received  her  title,  the  above  judgment  should 
be  varied  by  striking  out  that  part  which 
declared  plaintiff  owner  of  the  land,  and  in 
lieu  thereof  there  should  be  inserted  a  clause 
to  the  effect  that  the  plaintiff  was  entitled 
to  possession  thereof  as  against  the  defend- 
ant. Both  appeals  dismissed  with  costs. 
Coshey  V.  Detlor  (1911),  18  O.  W.  R.  479, 
2  O.  W.  N.  688. 

Acts  of  possossiom  —  Portion  of  land 
uncultivated  and  unfenoed — Portion  eulti- 
vated  and  fenced — Sujjlcienoy  of  possession — 
Land  Titles  Act,  s,  U—Hfeot  of  oertifieaU 
of  title — Imperial  Limitations  Act,  187jL} — 
The  action  was  to  recover  possession  of  land. 
The  defendant  pleaded  that  he  was  in  pos- 
session, but  did  not  specially  plead  the  Stat- 
ute of  Limitations:  —  Held,  that  Marginal 
Rule  254  of  the  Bnglish  Judicature  Acts  is 
in  force  in  Alberta,  there  being  no  Alberta 
Rule  covering  the  same  subject,  and  under 
that  Rule  it  is  not  necessary  to  do  anything 
more  than  plead  possession  to  set  up  the 
statute. — Part  of  the  land  of  which  the  plain- 
tiff alleged  that  he  was  in  possession  (the 
south  part)  was  cultivated  when  the  defend- 
ant entered  in  1883,  and  fenced  in  1892,  and 
he  continued  to  plough  and  crop  that  part 
up  to  the  time  of  the  action  and  extended 
the   area   somewhat.     The   north   part   was 
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not   under   cnltiTation;    the  defendant   nid 
he  kept  it  for  pasture,  and  that  there  was  still 
some  brash  upon  it:  he  admitted  that  stran- 
gm*  snfmsls  ran  at  large  to  iMistore  open 
this  part. — Jffeld,  as  to  the  north  part,  that 
tlie  acts  of  ownership  and   possession  per- 
formed by  the  defendant  were  not  safficient 
to  enable  him  to  secure  the  protection  of  the 
Statute  of  Limitations. — MoConagky  v.  Den- 
mumrk^  4  8.  <X  R.  609.  Sherren  v.  Pearson,  14 
&  C  R.  5^  and  Mdntyre  ▼.  Thompson,  1 
O.  Li.  R.  163k  followed.~i7e2d,  that  the  de- 
fendant's possession  of  the  strip  to  the  soutii 
was  snfllcient  to  enable  him  to  take  adynntage 
of  the  statute  if  he  was  otherwise  entitied  to 
do    sOb — ^The   plaintiffs   were   the   registered 
owners  of  this  strip  by  virtue  of  a  certificate 
oi  title  issued  under  the  Land  Tities  Act  in 
1894,  which  was  still  the  existing  certificate 
of  title.     Section  44  of  the  Land  Tities  Act 
provides  that  every  certificate  of  titie  granted 
under  the  Act  shall,  while  in  force,  be  conclu- 
sive evidence  in  all  Courts,  as  against  the 
Grown  and  aU  persons,  that  the  person  named 
therein  is  entitied  to  tiie  land,  subject  to  cer- 
tain exceptions  not  important  here.     By  s. 
2  of  c  31  of  the  Consolidated  Ordinances, 
1896  (continued  in  force  in  Alberta  by  virtue 
ot  the  Alberta  Act),  the  provisions  of  the 
Real  Property  Limitation  Act,  1874  (Imp.), 
are  declared  to  be  in  force  and  to  have  be^ 
in  force  in  the  Territories  since  the  passing 
of  that  Act.    The  Imperial  Act  provides  that 
after  its  commencement,  no  person  shall  make 
an  entry  or  distress,  or  bring  an  action  or 
soft,  to  recover  any  land  or  rent  but  within 
twrive  years  next  after  tiie  time  at  which 
the  right  shaU  have  first  accrued,  etc     Sec- 
tion 0  of  the  same  Act  introduces  the  pro- 
visions of  3  A  4  Wm.  IV.  c.  27,  s.  34  of  which 
enacts  that  at  the  determination  of  the  per- 
iod limited  by  that  Act  to  any  person  for 
making  any  entry  or  distress  or  bringing  an 
action,    the   right  and   title  of  such   person 
shall  be  extinguished ; — HM,  applying  and 
foDowing  BtMie  Estate  and  Produce  Co,  v. 
Qwater,    [1897]   A.   C.  367,   that  the   Land 
Titles  Act  and  Statute  of  Limitations  stood 
together;  and,  tiie  defendant  having  shewn 
possession  of  the  south  strip  for  more  than 
12  years,  the  plaintiff's  action,  brought  after 
tiie  expiiy  of  the  12  years,  faUed.    The  Stat- 
Qte   of   limitations  is   still   effective,   in   a 
proper  case,  to  protect  the  actual  possession 
of   a   person   who   has   been   in   continuous 
adverse  possession  of  land  for  12  years  or 
BSMe,  even  against  a  person  who  appears  to 
be  the  registered  owner  of  that  land  under  the 
L«nd  Tities  Act. — Quwre,  whether  s.  44  of 
the  Land  Tities  Act  overrides  s.  34  of  3  A  4 
Wm.  IV.  c  27,    That  question  did  not  arise, 
as  the  defendant  did  not  claim  a  declaration 
that  the  plaintiCTs  titie  was  extinguished. — 
HeM,  also,  that,  although  the  plaintiffs  had 
sDccecded  as  to  the  larger  portion  of  the  land, 
there  were   circumstances   which   disentitied 
tiieBi   to  costs  against  the  defendant;   and 
tfaete  shouM   be  no  costs  to   either   party. 
Hmrrie  T.  KeitK  16  W.  L.  R.  433,        Alta. 


to  jpnrehase  —  Possession 
of  wrong  lot — Acquisition  of  titie  —  ESject- 
nent — SMture  action.  Ferguson  v.  MoNulty, 
2  O.  W.  R.  657. 


—  Abteiice   of  enclosure  — 
OecmsUmal  acts  of  ownership  —  Evidence  — 

CCJ.— 81 


Rejection.] — In  a  question  of  boundary  be- 
tween two  persons  claiming  under  a  paper 
titie,  where  there  has  been  no  enclosure, 
occasional  acts,  which  would  be  merely  acts 
of  trespass  if  done  by  one  not  the  owner,  do 
not  operate  to  give  a  statutory  title;  and 
evidence  of  such  acts  offered  by  the  defend- 
ant was  in  this  case  properly  rejected.  Wason 
V.  Douglas,  21  C,  L.  T.  521. 

Character  of  possession  —  Occupation 
of  house  as  compensation  for  services.  Coul- 
ter V.  Coulter,  4  O.  W.  R.  65. 

Colourable  title  —  Possession  —  Evi- 
dence,}— I'he  possession  of  a  part  of  land 
claimed  under  colour  of  title  is  constructive 
possession  of  the  whole,  which  may  ripeu  into 
an  indefeasible  title,  if  open,  ezclnsive,  and 
continuous  for  the  whole  statutory  period. 
Carrying  on  lumbering  operations  during 
successive  winters  with  no  acts  of  possession 
during  the  remainder  of  each  year  does  not 
constitute  continuous  possession.  And  it  is 
not  exclusive  where  other  persons  lumbered 
on  the  land,  continuously  or  at  intervals, 
during  any  portion  of  such  period.  Wood 
V.  Lehlanc,  24  C.  L.  T.  266,  34  8.  C.  R.  627. 

Conditions    surrovnding    pcftasesslon 

— Precariousness — Actual  possession.] — It  is 
not  necessary,  for  the  purpose  of  an  action 
for  repossession,  that  the  possession  by  the 
plaintiff  should  contain  all  the  elements  pre- 
scribed by  Art.  2193  C.  C;  it  is  sufficient 
if  the  plaintiff  establishes  that  he  had  actual 
possession  and  that  he  has  been  deprived  of 
it  by  violence  and  trespass  on  defendant's 
part. — ^There  is  sufficient  loss  of  possession 
when  a  boundaiy  fence  has  been  moved  in 
such  a  way  as  to  enclose  part  of  the  land  in 
dispute.  Couture  v.  BrouiUette  (1909),  37 
Que.  S.  C.  521. 

Cons  true  live  possession  —  Acts  of 
ownership — Colourable  title.] — ^Mcl,  by  his 
will  devised  sixty  acres  of  land  to  his  son, 
charged  with  the  maintenance  of  his  widow 
and  daughter.  Shortly  afterwards  the  son 
with  the  widow  and  other  heirs  conveyed 
away  four  of  tbe  sixty  acres,  and  nearly 
thirty  years  later  they  were  deeded  to  McD. 
Under  a  judgment  against  the  executors  of 
McI.,  the  sixty  acres  were  sold  by  the 
sheriff,  and  fiftv,  including  the  said  four, 
were  conveyed  by  the  purchaser  to  Mcl.'s 
son.  The  sheriff's  sale  was  illegal  under  the 
Nova  Scotia  law.  The  son  lived  on  the  fifty 
acres  for  a  time,  and  then  went  to  the 
United  States,  leaving  his  mother  and  sister 
in  occupation  until  he  returned  twenty  years 
later.  During  this  time  he  occasionally  cut 
hay  on  the  four  acres,  which  was  only  partly 
enclosed,  and  let  his  cattle  pasture  on  it. 
In  an  action  for  a  declaration  of  title  to 
the  four  acres: — Held,  that  the  occupation 
by  the  son  under  colour  of  title  of  the  fifty 
acres  was  not  constructive  possession  of  the 
four  which  he  had  conveyed  away,  and  his 
alleged  acts  of  ownership  were  merely  inter- 
mittent acts  of  trespass.  Judgment  in  ifo- 
Donald  v.  Mclsaac,  38  N.  S.  R.  163,  affirmed. 
Mclsaac  v.  McDonald,  37  S.  C.  R.  157. 

Contract  for  sale  of  land — Covenant 
for  good  title — ^Breach  —  Action  for — Dam- 
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ages — ^Money  charged  on  land — ^Writteo  con- 
tract— ^Paiol  yariation — ^Eyidence.  WiUon  v. 
Orakam  (Man.).l  W.  L.  R.  278. 


^ of    land  —   Security  — 

Agreement  —  Default  —  Redemption— --Sale 
— ^Possession.  Patterson  v.  Dart,  8  O.  W.  R. 
800,  10  O.  W.  R.  79.  11  O.  W.  R.  241. 

CoBtrmet  of  aalo  or  s^t  —  Action 
to  set  aside — Period  of  limitation,}  —  The 
period  of  10  years  within  which  an  action  to 
set  aside  a  contract  of  sale  or  gift,  resulting 
from  a  binding  agreement,  must  be  begun, 
according  to  the  terms  of  Arts.  816  and  1537, 
C.  C,  is  absolute,  and  runs  from  the  date 
of  the  instrument,  without  regard  to  the  time 
agreed  upon  for  payment  of  the  price  or  per- 
formance of  the  obligations.  Oalameou  Y. 
Lefehvre,  27  Que.  8.  G.  466. 

Covrt  of  Equity  —  Dei^ratory  decree 
— Cloud  on  title — Injunction.] — A  Court  of 
equity  will  not  grant  a  decree  confirming  the 
title  to  land  claimed  by  possession  under  the 
Statute  of  limitations,  nor  restrain  by  in- 
junction a  person  from  selling  land  of  an- 
other. Miller  t.  RoberUon,  24  G.  L.  T.  206, 
35  S.  C.  R.  80. 


CoToiuuat  in  mortcas^  —  Principal — 
Acceleration  of  payment — Commencement  of 
statutory  period.  McFadden  v.  Brandon,  2 
O.  W.  R.  623,  6  O.  L.  R,  247. 

Growm  snuit.] — Where  defendant  failed 
to  establish  adverse  possession,  he  waa  al- 
lowed |1,016  for  expenditure  on  the  property 
and  plaintiff  was  giyen  judgment  for  11,080 
for  mesne  profits.  Angle  v.  Musgrave,  7  B. 
L.  R.  83.  affirmed  /&.  457. 

DoaeilptioB  —  Possession  beyond  bound- 
aries— Deed — Plan — Length  of  possession,] — 
In  June,  1868,  by  deed  of  gift,  P.  granted 
to  his  son  F.  an  emplacement,  described  by 
metes  and  bounds,  and  stated  to  have  thirty 
feet  frontage,  "  tel  que  le  tout  est  aotuelle- 
ment  et  que  Vacquereur  dit  bien  connaitre,** 
declaring,  in  the  deed,  that  the  donation  had 
actually  been  made  in  1860,  although  no  deed 
had  been  executed^  and  that  since  then  F. 
had  been  in  possession  as  owner: — Held,  that 
the  deed  in  1868  onerated  as  an  interruption 
of  prescription  and  limited  the  title  to  the 
thir^  feet  of  frontage  as  therein  described. 
A  similar  description  in  a  deed  of  1885.  by 
F.  to  the  plaintiflTs  wife,  which  made  a  refer- 
ence to  the  number  on  a  plan^  thereby  im- 
plying a  greater  width,  left  the  true  limits 
of  emplacement  subject  to  a  determination 
according  to  the  title  held  by  the  plaintiff's 
auteur,  which  granted  only  thirty  feet  of 
frontage;  that,  by  the  registered  title,  the 
plaintiff  was  charged  with  either  actual  or 
implied  notic|  of  this  fact;  and  that,  conse- 
quently, he  had  upt.  in  good  faith,  possessed 
more  than  the  thirty  feet  of  frontage  under 
this  deed,  and  could  not  invoke  an  acquisitive 
prescription  of  title  to  the  disputed  six  feet 
by  ten  years'  possession  thereunder;  and  fur- 
ther, that  no  augmentation  of  the  lands  ori- 
ginally granted  could  take  place  in  conse- 
quence of  the  cadastral  description  of  the  em- 
placement in  question.  The  words  "  tel  que 
le  tout  est  actuellement  et  que  Paoquereur  ait 
bien  connaitre"  used  in  the  deed  of  gift,  can- 
not  be   interpreted   in   contradiction   of   the 


special  description  that  precedes  them,  and 
can  only  be  construed  aa  extending  '*4ams 
les  Umites  ci-dessus  d^orites/*  A  piescriptiye 
title  to  lands  beyond  the  boundaries  limited 
by  the  prescription  in  the  deed  of  conyeyanoe 
can  only  be  acquired  by  thirty  years*  pooaca 
sion.  Chaiifour  y.  Parent,  21  C.  !▲  T.  332, 
31  S.  G.  R.  224. 

BJsotBiemt  —  Landlord  and  tenant  — 
Payment  of  civic  taxes — Occupant  paying 
taxes  on  land  for  the  owner  by  agreement — 
Payments  construed  as  rent — ^Tenancy  at  will 
— New  trial.  SuUivan  v.  Sweeney,  4  E.  L. 
R.  492. 

Emolosiac  wild  land  —  Occupancy  — 
Knowledge.  Reynolds  v.  Trivett,  2  O.  W.  R. 
486,  3  O.  W.  R.  463. 

Eridomeo  as  to  ri^kt  of  vroporty  Im* 
adadsSibls — Judicial  admission  —  Acknow- 
ledgment on  defendant's  part  of  plasntifT^ 
possession—C.  P.  1064,  IOCS,  O.  C.  im.]— 
In  deciding  a  possessory  action  the  Judge 
should  only  consider  the  actual  disturbance 
about  whidi  plaintiff  complains;  having  but 
the  fact  of  possession  to  determine,  he  should 
reject,  as  useless,  all  attempts  to  establisk 
possession  by  evidence  which,  in  the  end, 
would  merely  prove  ownerriiip. — The  Judge 
should  give  to  plaintiff  the  benefit  of  de- 
fendant's admission  and  draft  a  judgment  in 
which  the  plaintiff's  possession  is  confirmed. 
—The  mere  acknowledgment  of  plaintiffs 
possession  diq;K)6es  of  idl  other  grounds  of 
defence  in  a  plea  to  a  possessory  actioa. 
Paul  y.  Pamt  (1910),  12  Que.  P.  R.  VSL 

EzehaB^o  of  lands — Change  of  hommd- 
ary  line — Executed  agreement — Removal  of 
fence  —  Bnforcement  against  saooessors  in 
title  —  Deed  —  Mistake  in  de«crip<toa.]  — 
The  predecessors  in  title  of  the  plaintiff  and 
defendant,  for  the  purpose  of  "squaring" 
their  respective  lots  of  land,  entered  into  an 
oral  agreement  to  make  a  change  in  the  direc- 
tion of  the  boundary  line  between  them,  and 
to  exchange  the  triangular  pieces  of  land 
lying  between  the  old  line  and  the  new.  Tbe 
arrangement  so  entered  into  was  completed 
by  the  erection  of  a  new  fence  on  the  sidwti- 
tuted  line,  and  by  the  making  of  improve- 
ments. By  an  inadvertence  in  drawing  the 
plaintiff's  deed,  the  original  instead  of  the 
amended  description  was  followed:  —  HeU^ 
that  both  the  plaintiff  and  defendant  were 
bound  by  the  arrangement  entered  into  by 
their  predecessors  in  title;  that  the  defend- 
ant had  acquired  equitable  rights  whidi  the 
Court  would  protect;  and  that,  irrespectiTe 
of  the  Statute  of  limitations,  Uie  fact  that, 
at  the  time  of  the  conveyance  to  the  plain- 
tiff, the  land  claimed  was  in  the  adverse  pos- 
session of  another  party,  was  sufficient  to 
prevent  her  from  recovering.  Holesworth 
V.  Fitch,  37  N.  S.  R.  143. 

Qiit  of  land  —  Possession  —  fi^cla- 
sive  occupation  for  20  years — Acts  of  owner- 
ship,] — A  gift  of  land  by  a  father  to  his 
son,  accompanied  by  actual  delivery  of  pos- 
session, and  followed  by  a  continuous  and 
exclusive  possession  by  the  son  extending  oyer 
a  period  of  20  years,  confers  a  title  upon  the 
son  under  the  Statute  of  Limitations,  which 
will  be  bound  by  a  judgment  recovered 
against  him,  and  will  pass  to  the  purchaser 
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at  a  sherilTs  sale. — ^The  operation  of  the 
Btatate  will  not  be  suspended  by  acts  of  the 
lather,  such  as  the  pastnring  of  sheep  and 
the  occasional  cnttinir  of  fire  wood,  where 
the  acts  are  done  with  the  assent  of  the  son 
and  not  with  the  intention  of  interfering 
with  the  possession,  or  in  the  way  of  rental 
for  the  property.  Kaulhoch  y.  Cookf  39  N. 
8.  R.500. 

Gnuit  to  umem  —  Deed  of  appointment 
— Intervening  adverte  po99e99ion,'\ — ^The  pur- 
chaser of  land  in  1870  had  it  conveyed  by 
the  TOidor  to  grantees  named  by  him,  to 
hold  to  SDch  uses  as  the  purchaser  shoulu  by 
deed  or  will  appoint,  and,  in  default  of  and 
nntil  appointment,  to  the  use  of  the  grantees. 
The  purchaser  put  his  mother  in  possession 
of  the  land,  and  she  remained  in  possession 
till  her  death  in  1878*  her  two  daughters,  the 
defendants,  living  with  her,  and  they  after 
her  death  continued  in  ixMsession  down  to 
the  time  of  the  bringing  of  this  action  In 
1897»  no  rent  having  been  paid,  nor  any  ac- 
knowledgment of  tide  made.  In  1892  the  pur- 
chaser, in  alleged  exercise  of  the  power,  exe- 
cQied  a  deed  of  appointment  in  favour  of  his 
solicitor,  who,  on  the  following  day,  con- 
veyed to  him  in  fee  simple.  He  died  in  1894, 
having  devised  the  land  to  the  plaintiffs: — 
JETeU,  that  the  grantees  to  uses  took  an  estate 
in  fee  simple,  which  was  barred  before  the 
execotioii  of  the  deed  of  appointment,  and 
that  that  deed  did  not  give  a  new  starting 
peiat  to  the  statute,  the  estate  appointed  not 
beiag,  within  the  meaning  of  the  statute, 
a  fotore  estate  coming  into  existence  at  the 
time  of  the  exercise  of  the  power.  Judgment 
in  30  O.  R.  OOi,  19  O.  L.  T.  169.  reversed ; 
Boyd,  C^  and  Street,  J.,  dissenting.  TAnres- 
▼.  Thmretmm,  21  C.  L.  T.  550,  2  O.  L.  R. 


I 


iBtasvmptioB  of  proseriptioii. — Action 
— Went  of  furitdiction^-Transfer  to  another 
^iafncLI — There  is  no  interruption  of  pre- 
scription by  an  action  when  the  service  of 
piaeeap  is  set  aside;  but  the  transfer  of  the 
action  to  another  district  for  want  of  juris- 
^ction  does  not  prevent  the  action  being  an 
int«»rniptlon  of  prescription.  Orenier  v.  Con- 
floOtr,  7  Que.  P.  R.  184. 

IstemptlTo  aokMowlodcmomt  —  Bvi- 
denee^t — ^The  company  claimed  prescriptive 
title  to  a  part  of  the  bed  of  a  small  river  on 
wliidi  D.,  the  respondents'  auteur,  had  been 
a  riparian  owner.  D.  had  leased  lands  on 
the  banks  of  the  river  to  the  company  which, 
it  was  alleged,  included  the  property  in  dis- 
pute. The  only  evidence  as  to  interruption 
of  preocription  consisted  of  a  letter  by  the 
oompany  to  D.  enclosing  a  cheque  in  payment 
for  **  use  of  your  interest  in  Cap  Rouge  River 
this  year,"  with  an  endorsement  by  D.  ac- 
knowledging receipt  of  the  funds  "with  the 
vnderstanding  that  the  navigation  of  the  river 
is  not  to  be  prevented " : — Held,  reversing 
the  judgment  appealed  from  13  E2x.  G.  R. 
IM,  Girooard  and  Idington,  JJ.,  dissenting, 
tkat  the  memorandum  was  too  vague  to  serve 
as  an  intermptive  acknowledgment  sufficient 
to  defeat  the  title  claimed  by  the  company. 
Cop  Ronge  Pier,  Wharf  d  Dooh  Co.  v. 
Dmeheon^w  (1910),  44  8.  G.  R.  130,  31  G.  I^ 
T.  257. 


two  eXtf  houses — Title 
of  ownership 


— Real  Property  Limitation  Aot — Acts  of  en- 
oroachment.} — ^An  appeal  from  a  judgment 
of  Wentworth  County  Court,  holding  that 
plaintiff  had  acquired  title  by  possession  to 
the  lands  in  dispute. — ^Divisional  Court,  per 
Mulock,  C.J.Ex.!).,  held,^  that  open,  visible, 
exclusive,  unequivocal  in  its  nature,  and 
continuous  possession  had  to  be  established 
by  the  plaintiff  to  extinguish  a  paper  title, 
under  the  Statute  of  limitations,  and  failing 
in  any  one  of  these  requisites,  the  plaintiff's 
claim  faUed. — Per  Middleton,  J. : — ^The  pos- 
session must  possess  those  characteristics 
which  have  been  determined  to  be  essential 
to  a  possession  claimed  by  a  squatter  as 
against  the  true  owner,  isolated  acts  are  not 
sufficient — ^Appeal  allowed,  action  dismissed 
with  costs  throughout.  Niaon  v.  WaUh 
(1911),  19  O.  W.  R.  422,  2  O.  W.  N.  12ia 

liandlord  and  tonant  —  Limitation  of 
Actions  —  Real  Property  Limitation  Aot  — 
Tenant  paying  no  rent  —  Payment  of  tawoM 
— Insufficiency  to  prevent  statute  running — 
Mortgage  —  Costs  —  Counterclaim  —  Right 
of  ioay.l — The  patent  from  the  Crown  grant- 
ing the  lands  to  defendant  EMnley  issued  on 
5th  August,  1870.  Thereafter  Finley  built  on 
the  lands  a  row  of  4  houses,  one  of  which, 
that  now  in  question,  defendant  Joyce  entered 
into  possession  of  about  1st  November.  1875» 
as  tenant  of  Finley,  at  a  rental  of  |150 
a  year.     .     .  Joyce  had  been  tenant  of 

Finley  in  another  house  for  some  years.  .  . 
He  had  fallen  much  in  arrear  for  the  rent. 
.  .  .  These  arrears  he  seems  to  have  been 
paying  up  for  some  years  after  his  removal, 
but  he  never,  unless  by  way  of  paying  the 
taxes  and  water  rates,  which  are  collected 
as  taxes  in  Ottawa,  where  the  land  was, 
paid  any  rent  for  the  new  house.  The  pay- 
ment of  taxes  being  compulsory,  it  was  im- 
possible to  attribute  their  payment  over  so 
many  years  to  a  casual  conversation  or  tem- 
porary arrangement,  and  could  not  operate 
so  as  to  prevent  the  bar  of  the  Statute  of 
limitations;  see  MoCoican  v.  Armstrong,  3 
O.  I#.  R.  at  p.  107,  1  O.  W.  R.  28.  The 
action  as  against  Joyce  dismissed  in  resi>ect 
of  the  land  set  out  in  his  statement  of  de- 
fence. Brennan  v.  Finley,  5  O.  W.  R  251, 
9  O.  li.  R.  131. 

Mineral  lands — Reservation  in  deed  — 
EiStoppel  —  Tenancy  —  Payment  of  taxes. 
Dodge  v.  8mith,  1  O.  W.  R.  46^  803,  2  O. 
W.  R.  561. 

Mortcasa  —  Covenants  —  Payment 
on  account.  —  Action  for  foreclosure: — 
Held,  that  a  payment  of  $100  operated  under 
s.  22  above  as  a  bar  to  the  Statute  of  Limi- 
tations. Foreclosure  decree  to  go.  Robin- 
son V.  Robinson   (1900),  14  O.  W.  R.  155. 

Circumstances  disclosed  later  having  justi- 
fied the  reception  of  further  evidence,  the 
hearing  was  enlarjB^ed  that  such  evidence 
might  be  taken  by  the  trial  Judge.  Ibid, 
14  O.  W.  R.  1000,  1  O.  W.  N.  185. 

Mortgage  —  Interest  —  Default  —  Ac- 
celeration.]— Under  a  mortgage  containing 
the  statutory  provision  that  in  default  of 
the  payment  of  the  interest  the  principal 
shall  become  payable,  default  in  payment  of 
interest  has  the  effect  of  making  the  princi- 
pal payable  as  if  the  time  for  payment  had 
fully   come,   and   a   right   of  action   therefor 
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then  arises,  and  the  Statute  of  limitations 
then  begins  to  run.  Judgment  of  Street,  J., 
6  O.  L.  R.  247,  2  O.  W.  R,  623.  affirmed. 
McFadden  v.  Brandon,  24  G.  L.  T.  398»  8 
O.  L.  R.  610.  4  O.  W.  R.  349. 

Mortsage  —  Interest  —  Lease  —  Chrer- 
holding  tenant — ^Tenancy  from  year  to  year 
— Redemption  —  Account  —  Costs.  Afo- 
WiUiam  v.  McWiUiam,  3  O.  W.  R.  239. 

Morteage  —  Payment  of  insurance  pre- 
fnium  —  Interest  —  Bond  —  -^^'^J^J^-]-: 
J.  G.  borrowed  money  from  C.  in  1877,  ana 
gave  as  security  therefor  his  own  bond  and 
a  mortgage  made  by  A.  G.     An  action  on 
the  bond  and  for  foreclosure  and  ejectment 
in   respect   of   the   mortgaged   premises   was 
begun  in  1900.     The  last  payment  of  inter- 
est on  the  bond  and  mortgage  had  been  made 
in  1879,  and  no  payment  of  principal  was 
ever   made.     The    insurance    clause    in    the 
mortgage  was  in  the  usual  terms,  and  con- 
cluded as  follows:  "And  in  default  thereof 
that  the  said   (mortgagee),  his  heirs,  execu- 
tors, administrators,  and  assigns,  shall  and 
may  as  required,  effect,  renew,  and  continue 
such   insurance,   and    charge    all    payments 
made  for  or  in  respect  thereof,  with  interest 
after  the  rate  aforesaid,  upon  the  said  mort- 
gaged   premises."      On    the   5th    September, 
1883,  B.,  the  mortgagee's  agent,  paid  to  an 
insurance  company  $5,   being   the  premium 
due  on  the  12th  February,  1883,  on  a  pohcy 
of  fire  insurance  covering  the  premises,  and 
charged  the  same  to  A.  G..  who  in  January, 
1887,  repaid  it  to  B.     There  was  no  insur- 
ance on  the  property  when  this  policy  was 
taken  out,   nor   was  there  any  other  insur- 
ance afterwards: — Held,  that,  when  B.  paid 
the  $5,   it  became,   under   the  terms  of  the 
mortgage,   a  part  of  the   principal,   and   as 
such  a  charge  on  the  land,  and  the  subse- 
quent payment  by  A.  G.  was  a  payment  on 
account   of    principal    within    twenty   years, 
and  it  was  not  necessary  for  the  mortgagee 
to  do  any  act  indicating  an  intention  to  add 
it   to   the  principal.     2.   That  the   plaintiifs 
were  entitled  to  only  six  years'  interest.     3, 
As   C.    was   not   in    the   province   when   the 
right  of  action  accrued  on  the  bond,  he  was 
entitled  to  the  additional  period  allowed  by 
s.  25  of  R.  S.  N.  S.  c.  112  for  one  absent. 
Cogswell  v.  Qrant,  21  C.  L.  T.  351. 

Morteage  —  Payments  on  —  Insurance 
premium  —  Entries  in  hooks — Acknowledg- 
ments in  writing  —  Remedy  on  bond — Ab- 
sentee,]— A  mortgage  and  bond  given  by  G. 
to  0.  to  secure  the  repayment  of  a  sum 
of  money  were  dated  the  7th  January,  1877. 
The  last  payment  of  interest  was  made  in 
September,  1879.  O.  was  absent  from  the 
province  when  the  mortgage  and  bond  were 
given,  and  did  not  return  until  1880.  The 
plaintiffs,  as  executors  of  C,  on  the  30th 
June,  1900,  brought  two  actions:  (1)  to  fore- 
close the  mortgage  and  to  recover  the  amount 
secured  by  the  mortgage  and  bond;  and  (2) 
to  obtain  possession  of  the  land.  The  only 
defence  set  up  to  both  actions  waa  that  of 
the  Statute  of  Limitations.  Under  one  of 
the  clauses  of  the  mortgage  the  mortgagee 
was  empowered  to  make  payment  of  insurance 
premiums,  in  default  of  payment  by  the 
mortgagor,  and  **  to  charge  such  payments 
with  interest  at  the  rate  aforesaid  upon  the 
mortgaged  premises,"  but  there  was  no  pro- 


vision, in  terms,  making  the  advance  a  iMirt 
of  the  principal  sum  secured  by  the  mortgage : 
— Held,  that  the  effect  of  the  provision  was 
merely  to  make  the  advance  a  lien  upon  the 
land  for  its  payment  with  interest,  and  was 
only  in  the  nature  of  a  further  charge  or 
additional  mortgage.  The  repayment  by  the 
mortgagor  of  the  amount  advanced  was  not 
such  a  payment  on  account  of  the  principal 
sum  secured  as  would  take  the  case  out  of 
the  Statute  of  Limitations.  An  entry  in  the 
books  of  the  solicitor  for  the  mortgagee  shew- 
ing the  payment  of  the  amount  advanced  for 
insurance,  and  the  subsequent  repayment  of 
the  amount,  was  not  sufficient  evidence  of  an 
advance  by  and  repayment  to  the  mortgagee, 
such  entries  being  consistent  with  the  Tiew 
that  the  solicitor  advanced  the  money  on  his 
own  account  on  the  credit  of  the  mortgagor. 
Renewal  receipts  for  premiums  of  insurance, 
tiUten  in  connection  with  a  clause  in  the 
policy  making  the  loss,  if  any,  payable  to  the 
mortgagee,  were  not  acknowledgments  in  writ- 
ing within  s.  21  of  the  statute. — Held,  also, 
following  Sutton  y.  Sutton,  22  Ch.  D.  511, 
and  Steward  y.  England,  [1895]  2  Ch.  820, 
that  the  limitation  imposed  by  s.  21  of  the 
Act  applied  as  well  to  the  remedy  on  the 
bond  as  to  that  under  the  mortgage  against 
the  land.  Cogswell  v.  Grant,  21  C.  L.  T. 
351,  34  N.  S.  R.  340. 

MortcaBo  —  Sale  by  mortgagees  under 
power  —  Action  by  mortgagor  to  redeem — 
Possession  —  Legal  estate  —  Notice  of  sale. 
Campbell  v.  Imperial  Loan  Co.  (Man.),  6 
W.  L.  R.  481. 


_  _      —    Trust   —   Po9ses9ion   — 
Tenant  at  wiU — Right  of  entry — EjectmenU] 
— -J.  purchased  and  went  into  possession  of 
the  property  in  dispute  in  1878;  in  1879  he 
mortgaged    it,    and    in    1880    conveyed  ^  the 
equity  of  redemption  to  B.  without  consider- 
ation.   In  1887  (within  20  years  of  the  com- 
mencement  of   this   action),   at   the   request 
of  and  for  the  benefit  of  J.,  the  plaintiff  paid 
and  took  an  assignment  of  the  mortgage,  and 
B.,  also  at  the  request  of  J.,  conveyed   the 
equity  of  redemption  to  the  plaintiff.    J.  and 
the  defendant  continued  in  possession  down 
to  the  bringing  of  the  action,  and  never  paid 
any  rent  or  anything  on  account  of  the  mort- 
gage:  —  Held,   in   an   action   of  ejectment 
against  the  defendant,  the  successor  in  title 
of  J.,  that  the  action  wa^  not  barred  by  the 
Statute  of  Limitations,  and  the  plaintiff  was 
entitled  to  recover.     Stevens  v.  Jeffers,  3  E. 
L.  R.  471.  38  N.  B.  R.  233. 

Mortgasee  in  poMOMion  —  Acquisi- 
tion of  title — Vendor  and  purchaser.  Re 
Thomson  d  Stevenson,  9  O.  W.  R.  625. 


Morts*fC«o  in  possession  for  lO 

— Service  of  notice  of  sale  on  mortgagors 
after  10  years  —  Acknowledgment — ^Notice 
signed  by  agent  —  Redemption.  ^ha99  t. 
Coulter,  5  O.  W.  R.  305,  6  O.  W.  R.  55. 


Mnnieipal   oorporations  —   Cemetery 

—Deed  of  burial  lot  —  Trespass — R.  8,  O. 
1897,  c.  223,  $.  577.]— The  plaintiff  was  the 
widow  of  J.,  who  was  buried  in  lot  dS,  block 
1,  of  the  cemetery  of  the  town  of  Palmers- 
ton,  in  1884.  The  defendant  municipality 
held  the  cemetery  under  8.-88.  8  and  9  of  8. 
490  of  46  V.  c  18  (O.),  now  R.  S.  O.  1897» 
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c.  223,  s.  577.  By  deed,  dated  the  26th  Aug- 
ust, 188S>,  the  defendant  municipality  con- 
y^ed  to  the  plaintiff  lot  96.  habendum  **  to 
her  and  her  heirs  and  aseigns  to  and  for  her 
and  their  sole  and  only  use  forever."  There 
were  no  other  terms  in  the  deed.  In  June, 
1888,  the  defendant  municipality  caused  the 
body  to  be  removed  from  lot  98  and  buried 
in  flH>me  lot,  now  unknown,  and  sold  lot  98 
to  the  defendant  H..  whose  deceased  wife  was 
buried  in  It  on  the  20th  of  that  month,  and 
the  defendants,  by  deed  dated  the  19th  June, 
IffiB,  similar  in  terms  to  that  given  to  the 
plaintiff,  conveyed  the  lot  to  H.,  who  in 
June.  1889,  erected  a  monument  and  put  up 
an  iroo  fence,  both  of  which  still  remained. 
This  action  was  brought  for  damages  for 
trcapaAs  and  removal  of  the  body  of  the 
plain  tiff's  husband,  for  a  declaration  of  title, 
and  a  mmndamiu  to  compel  the  defendants  to 
remove  the  body  of  the  wife  of  the  defendant 
BL  and  to  replace  the  body  of  J.  At  the 
trial.  It  having  appeared  impossible  to  dis- 
cover  the  whereabouts  of  the  body  of  the  de- 
ceased J.,  the  relief  sought  by  mandamut 
wa9  abandoned,  the  defendants  undertaking 
to  sapply  the  plaintiff  with  another  lot: — 
Held,  assuming  the  deed  to  the  plaintiff  to 
be  valid,  and  that  it  passed  the  fee,  that  the 
causes  of  action,  were  barred  by  the  Statute 
of  limitations,  the  trespass  having  been  com- 
mitted more  than  six  years  before  action,  and 
the  defendant  H.  having  oeen  in  possession 
for  more  than  ten  years  since  his  erection  of 
the  monument  ana  the  iron  fence,  which, 
within  the  authorities,  were  acts  of  owner- 
ship.— Qu4tr€,  as  to  the  validity  of  both 
deeds  under  the  statute  (R.  S.  O.  c.  223),  be- 
eause  they  were  simply  conveyances  in  fee, 
without  limitation  or  restriction,  and  there- 
fore in  violation  of  its  provisions.  Steen- 
•om  T.  Town  of  Palmer$ton  d  Hyndman,  25 
C.  I*  T.  147. 

Mmtmr^  of  possessiom  —  Acts  of  own- 
erthip.l — ^The  acts  relied  on  in  support  of  a 
claim  to  title  by  possession  were  that  the 
claimant  had  sold  the  timber  off  the  land  in 
question:  had  afterwards  cleared  it,  and  had 
•owed  and  harvested  one  crop  of  wheat ;  had 
then  for  some  years  taken  hay  from  it ;  and 
had  then  used  it  as  pasture  land.  The  land 
waa  not  wholly  enclosed,  one  end  being 
bounded  by  a  marsh,  and  through  this  marsh 
cattle  could  and  did  stray  into  it: — Held, 
tbMt  there  had  not  been  such  possession  as 
b  necessary  to  bar  the  right  of  the  true 
owner.  Mclntyre  v.  Thompson,  21  C.  L.  T. 
109,  1  O.  L.  R.  163. 

V«t«To  of  posaoaslon  —  Dvidence — Ex- 
clusive possession.  Sims  v.  Seifert,  3  O.  W. 
R.  17«. 


tHIe  «mdisp«ted  —  Evidence  — 
Reei  Property  lAmiiation  Act  —  Lease  — 
Flemimgs — Qmni  from  Crown  cures  defects 
—Coete—n  O.  W.  R.  151,  «  O.  W.  JV.  155 A 
— ^Action  for  trespass,  and  to  have  it  declared 
that  plaintiffs  were  the  owners  of  the  land. 
—Boyd,  C„  at  trial  (1910),  17  O.  W.  R. 
]M«  2  O.  W.  N.  155,  held  that  the  acts  of 
deCoidant  upon  and  in  reference  to  the  land 
were  In  recognition  of  the  right  of  true  legal 
owner ;  tliat  the  occupation  of  defendant  was 
not  ezdoslve  of  owner,  but  by  his  sanction 
and  permisnon,  and  the  Statute  of  Limita- 
tions never  began  to  run  in  defendant's 
favour.     Injunction  granted,  and  possession 


ordered  to  be  given  forthwith.  Damages  as- 
sessed at  |50,  and  costs  allowed  plaintiffs. — 
Court  of  Appeal  held,  that  in  view  of  all 
the  circumstances  of  the  case,  and  of  the  fact 
that  the  paper  title  was  not  questioned,  judg- 
ment of  ^yd,  C,  affirmed. — Per  Garrow, 
J.A.,  that  even  where  the  use  of  land  origin- 
ates in  a  trespass,  the  Statute  of  Limitations 
does  not  run  unless  the  possession  is  actual, 
exclusive,  continuous,  open  or  visible  and 
notorious. — Per  Meredith,  J.A. :  That  the  ex- 
piry of  a  writing  could  not  prevent  a  posses- 
sion of  like  character  by  mutual  consent  from 
being  continued  as  to  start  the  Statute  of 
Limitations  to  run.  Points  not  raised  in 
pleadings  are  not  to  be  considered  by  the  trial 
Judge  or  on  appeal.  A  license  and  grant 
from  the  Grown  before  action  brought  cures 
defects.  Dominion  Improvement  d  De- 
velopment Co.  V.  LaUy  (1911),  19  O.  W.  R. 
462,  2  O.  W.  N.  1224. 

Parent  and  ohlld — Tenancy  at  wiU — 
Riffht  of  entry — Commencement  of  statute — 
Caretakers — Entry  by  consent  —  A9sessment 
— Agreement — Concealment  of  facts — Family 
arrangement  —  WiU  —  Devise  —  Charge  — 
ElecUonr—Histake.l— In  1879  the  defendant 
was  put  by  his  father  in  possession  of  a  farm 
of  which  the  title  was  in  the  father,  who  said 
he  had  bought  it  for  the  son.  The  defendant 
continued  in  possession  until  his  father's 
death  in  1900,  occupying  for  his  own  benefit, 
taking  the  profits,  paying  no  rent,  and  giv- 
ing no  acknowledgment  of  title ;  he  also  made 
improvements  at  his  own  expense.  There  was 
no  evidence  that  the  defendant  was  a  care- 
taker or  servant: — Held,  that  the  father's 
title  was  extinguished  before  his  death  by  the 
Real  Property  Limitation  Act.  The  defend- 
ant became  upon  his  entry  a  tenant  at  will, 
and  that  tenancy  never  having  in  fact  been 
determined,  the  father's  right  of  entry  first 
accrued  at  the  expiration  of  one  year,  when 
the  defendant  became  a  tenant  at  sufferance. 
The  effect  of  s.  5  s.-s.  7,  of  R.  S.  O.  c.  133, 
is  that  it  is  for  the  purposes  of  the  statute 
only  that  the  tenancy  at  will  is  to  be  deemed 
determined  at  the  expiration  of  a  year.  But 
there  was  no  entry  by  the  father  sufficient  to 
prevent  the  running  of  the  statute;  a  visit 
to  the  son,  not  being  against  his  consent, 
would  not  be  such  an  entry.  The  assessment 
of  both  father  and  son  in  1882,  at  the  request 
of  the  son,  as  freeholders  of  the  farm,  was 
not  evidence  of  a  new  tenancy  at  will.  Doe 
d.  Bennett  v.  Turner,  7  M.  &  W.  226,  dis- 
tinguished. An  agreement  made  a  few  days 
after  the  death  of  the  father  between  the  de- 
visees and  legatees  under  his  will,  whereby 
the  defendant  admitted  that  the  father  was 
the  owner  of  the  farm,  and  agreed  to  abide 
by  the  will,  which  devised  the  farm  to  him 
charged  with  a  large  sum,  was  not  under  the 
circumstances  set  out  in  the  case,  even  when 
viewed  as  a  family  arrangement,  binding  on 
the  defendant.  Fane  v.  Fane,  L.  R.  20  E^q. 
698.  applied  and  followed. — Held,  also,  that 
if  there  was  any  election  by  the  defendant  to 
take  under  the  will,  it  was  made  under  a 
mistake  as  to  the  defendant's  rights;  and 
besides,  if  the  agreement  fell,  what  the  de- 
fendant did  which  was  relied  on  as  being  an 
election,  being  a  part  of  the  same  transac- 
tion, must  fall  with  it.  McCowan  y.  Arm- 
strong, 22  C.  L.  T.  55,  3  O.  L.  R,  100. 

Possession  —  Both  parties  claiming  title 
hy — Findings  of  jury,]  —  Where  each  party 
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18  seeing  to  make  a  title  to  land  by  posses- 
sion, the  Court  will  not  interfere  with  the 
findings  of  the  jury  unless  the  verdict  is  one 
which,  the  whole  of  the  evidence  being  rea- 
sonably viewed,  could  not  properly  have  been 
found.    Wood  v.  Le  Blanc.  36  N.  B.  R.  47. 

Possession  —  Emtindive  prescription — 
Declaration  of  title— -Adverse  possession  of 
portion  of  building  —  Injunction,"] — ^The  title 
of  an  owner  of  a  building  to  certain  rooms 
therein  may  be  extinguished  by  possession 
for  the  statutory  period. — In  a  two-storey 
wooden  structure,  the  only  entrance  to  the 
upstairs  portion  was  from  the  street  door 
on  to  a  small  landing  and  up  to  the  stairs. 
The  plaintiff  had  occupied  the  upper  floor  as 
a  workshop  since  1889,  paying  no  rent,  and 
he  and  his  customers  had  also  used  the  land- 
ing and  staircase  for  access  thereto.  He 
had  not  slept  on  the  premises,  and  in  sum- 
mer he  usually  closed  up  his  workshop  on 
Saturday,  returning  on  Monday,  and  once 
went  to  New  York  for  three  weeks,  leav- 
ing his  goods  on  the  premises  and  his 
brother  in  charge : — Held^  that  there  had  not 
been  any  abandonment  by  the  plaintiff  at  any 
time,  and  he  had  had  a  continuous  and  peace- 
able adverse  possession  as  against  the  own- 
ers by  paper  title  of  the  building,  which  had 
extinguished  their  title  to  the  upper  floor  as 
well  as  to  the  landing  and  staircase. — The 
owners  notified  the  plaintiff  that  they  in- 
tended to  remove  the  structure  supporting 
the  part  of  the  building  occupied  by  him, 
and  the  plaintiff  brought  this  action  for  a 
declaration  of  ownership  as  to  that  part,  and 
for  an  injunction: — Held^  that  the  plaintiff 
should  be  left  where  the  statute  had  placed 
him,  and  it  was  not  a  case  in  which  to  give 
him  a  declaration  of  ownership*  but  that 
he  had  a  right  as  against  the  defendants  to 
the  possession  and  enjoyment  of  the  portions 
of  the  building  mentioned,  with  which  the 
defendants  could  not  interfere,  and  was  en- 
titled to  the  injunction.  Iredale  v.  Loudon, 
8  O.  W.  R.  963,  14  O.  L.  R.  17.— An  appeal 
from  the  above  decision  of  Mabee,  J.,  was 
allowed  by  the  Court  of  Appeal  and  action 
dismissed  and  counterclaim  allowed  with 
costs. — Held,  thtit  it  is  very  doubtful  if  the 
Statute  of  Limitations  is  applicable  to  pos- 
session of  an  upper  room  or  flat  in  a  build- 
ing, but  at  any  rate  the  plaintiff  was  not  en- 
titled to  annex  to  what  he  might  acquire  by 
force  of  the  statute  any  further  right  or  im- 
plied obligation  of  support;  and  it  is  doubt- 
ful if  he  could  acquire  easement  of  support 
even  by  a  possession  of  20  years.  Iredale  v. 
Loudon,  10  O.  W.  R.  725.  15  O.  L.  R.  286. 

Possession  —  Title.]  —  In  1821  M.  ob- 
tained a  grant  of  land  from  the  Crown,  and 
in  1823  permitted  his  eldest  son  to  enter  into 
possession.  The  latter  built  and  lived  on  the 
land  and  cultivated  a  large  portion  of  it 
for  more  than  ten  years,  when  he  removed 
to  a  place  a  few  miles  distant,  after  which 
he  pastured  cattle  on  it  and  put  up  fences 
from  time  to  time.  His  father  died  before 
he  left  the  land.  In  1870  he  deeded  the  land 
to  his  four  sons,  who  sold  it  in  1873,  and 
by  different  conveyances  the  title  passed  to 
I\  in  1884.  In  1806  the  descendants  of  the 
younger  children  of  M.  gave  a  deed  to  B., 
who  proceeded  to  cut  timber  from  it.  In  an 
action  of  trespass  by  P. : — Held,  that  the 
jury  at  the  trial  were  justified  in  finding  that 


the  eldest  son  of  M.  had  the  sole  and  ex- 
clusive possession  of  the  land  for  20  yean 
before  1870,  and  that  his  possession  had 
ripened  into  title.  If  not.  the  deed  to  his 
sons  in  1870  gave  them  exclusive  posses- 
sion, and,  if  they  had  not  a  perfect  title 
then,  they  had  twenty  years  after,  in  1890. 
Bentley  v.  Peppard,  23  C.  L.  T.  212,  33  S. 
C.  R.  444. 


PottMssiom  mm     _ 

Foreclosure  decree.] — In  an  action  for  pos- 
session of  land  the  plaintiff's  title  was  derived 
under  a  sherilTs  deed  made  under  direction  of 
the  Court  in  foreclosure  proceedings,  and 
dated  23rd  July,  1896.  The  defendant  relied 
upon  the  Statute  of  Limitations,  and  gave 
evidence  of  more  than  twenty  years'  posses- 
sion of  the  land  in  dispute  without  payment 
of  rent  or  acknowledgment  of  title.  It  ap- 
pearing that  the  defendant  went  into  pos- 
session at  a  date  subsequent  to  the  date  of 
the  mortgage  under  which  the  plaintiff 
claimed : — Held,  that  the  defendant  could  not 
acquire  title  by  possession  against  the  mort- 
gagee so  long  as  the  mortgage  was  kept  alive. 
It  is  enacted  by  the  Statute  of  Limitations, 
R.  S.  N.  8.  1900,  c.  167,  s.  23,  that  "any 
person  entitled  to  or  claiming  under  a  mort- 
gage of  land  may  make  an  entry  or  bring  an 
action  to  recover  such  land  at  any  time 
within  twenty  years  next  after  the  last  pay- 
ment of  the  principal  money  or  interest 
secured  by  such  mortgage,  although  more 
than  twenty  years  have  elapsed  since  the 
time  at  which  the  right  to  make  such  entry 
or  bring  such  action  first  accrued :" — Held, 
that  the  israntini  of  the  decree  of  foreclosure 
was  an  adjudication  that,  at  that  date,  the 
mortgage  was  in  force,  and  that,  therefore, 
the  plaintiff's  title  came  under  the  provisions 
of  the  section  quoted. — Held,  also,  that  a 
third  party  could  not,  by  a  possession  of 
twenty  years,  acquire  title  notwithstanding 
the  provisions  of  the  statute,  and  that  plain- 
tiff's title  could  not  be  defeated  by  defend- 
ant's possession,  even  although  it  were  shewn 
to  be  of  a  more  definite  kind  than  was  dis- 
closed by  the  evidence.  Archibald  v.  Lawlor, 
35  N.  S.  R.  48. 

Possession  by  mortcaeor  —  Devise  of 

life  interest  by  mortgageee  to  mortgagor  — 
Election.] — In  1862  J.  M.  conveyed  land  to 
W.  by  a  deed  which,  although  absolute  in 
form,  was  intended  to  operate  by  way  of 
mortgage,  as  security  for  a  debt  due  from  the 
grantor  to  the  grantee.  The  last  will  of  W., 
made  seventeen  years  after  the  date  of  the 
deed,  directed  that  the  land  in  question  should 
not  be  sold  during  the  lifetime  of  M.  M.,  the 
wife  of  J.  M.,  and  that  if,  at  any  time  before 
the  death  of  M.  M.,  the  grantor,  J.  M.,  should 
repay  the  amount  of  his  indebtedness  with 
interest,  then  the  property  should  be  recon- 
veyed,  &c.  W.  died  in  July,  1881,  and 
M.  M.  died  in  February,  1903,  having 
continued  in  possession  of  the  land  down  to 
the  time  of  her  death : — Held,  notwithstand- 
ing the  clause  in  the  will  of  W.  restraining 
his  executors  from  selling  the  land,  that  an 
action  brought  by  the  executors,  after  ^e 
death  of  M.  M.,  to  recover  possession  of  the 
land,  was  barred  by  the  Statute  of  limita- 
tions. Whitman  v.  HUU,  39  N.  S.  R.  230,  1 
Ej.  L.  R.  68. 


Possession  for  30  years — Predecessors 
in  title — Crown  —  Townsite  —  ReverHtm,] — 
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A  party  who  daims  a  title  to  property  by  80 
jtinf  prescriptioii  can  rely  only  on  his  own 
poBBeadon,  or  on  his  own  and  that  of  anterior 
paoBcmom  from  whom  he  holds  a  Talid  title  to 
the  property  in  the  nature  of  a  demise. — 
When  a  piece  of  land  is  set  apart  or  granted 
by  the  Grown  as  a  site  for  a  town,  any  part 
of  it  that  becomes  unfit  or  useless  for  the 
parpoBe  (v.g^  by  submersion),  reverts  to  the 
Grown.  Judgment  in  Q.  R.  30  S.  0.  143  re- 
Tersed.  Ckicouiimi  Pulp  Co.  v.  The  King 
mmd  Price,  16  Que.  K.  B.  142. 


PfMseaaloa  of  Crowm  la&ds  —  Bar  to 
Crown  after  60  year9,] — ^A  person  in  posses- 
sion of  Grown  lands  under  a  license  obtained 
for  Taluable  consideration,  may  impose  the 
inyasion  of  his  right  by  the  Crown  in  the 
same  manner  as  he  could  against  any  other 
person,  and  such  a  possession  during  more 
than  sixty  years  is  a  complete  bar  to  the 
daim  of  tho  Crown.  Judgment  of  the  Su- 
preme Court  of  Newfoundland  affirmed. 
Attg.'Gen.  for  Nfid,  v.  Cuddily  (1836),  C. 
R  1  A,  C.  86. 


L  of  Crowm  lands — NuUum 
tew^pu9  occurrit  regi.] — When  any  portion  of 
the  public  domain  of  the  Crown  is  demised 
to  a  public  corporation  in  trust,  they  hold 
it  independently,  and  not  as  agents  of  the 
Grown.  Hence,  they  have  the  power  to  alien- 
ate It,  provided  they  do  so  in  conformity 
with  the  purposes  of  the  trust,  and  when 
thus  fallen  into  the  private  domain,  it  is 
takeo  out  of  the  operation  of  the  rule  nullum 
tempus  occurrit  regi,  and  the  law  of  acquisi- 
tion by  positive  prescription  applies  to  it, 
as  well  as  that  of  extinctive  prescription,  or 
limitation,  by  10  years,  of  the  right  of  action 
for  rescission  of  the  alienation.  Montreal 
Harbour  Commissionera  v.  Record  Foundry 
(1909),  38  Que.  S.  C.  161. 


ion  of  land  —  Fiduciary  rela- 

tiona  between  owner  and  penKms  in  posses- 
doD — ^Debt  due  by  owner — ^Recovery  of  pos- 
scnion  upon  iMyment  of  debt — Equitable  de- 
cree— Coats.  Oribhon  v.  King,  7  O.  W.  R. 
457. 


in  of  widow  of  owner — Oral 
agreement  for  occupation  of  land  in  lieu  of 
d0wer--Gonduct  of  parties.  McQleddery  v. 
MeLcOan,  2  O.  W.  R.  1007. 


■Ion     nnder     acreenient     for 

—  Tenancy  at  toill  —  Payment 
of  part  of  purchase  money  —  Evidence  — 
BntriCM  fo  iookB  of  deceased  person — Admis- 
wiom — Right  of  entry.] — ^Payment  of  part  of 
the  pordiase  money  by  a  person  in  possession 
of  land  under  an  agreement  to  purchase  is  a 
renewal  of  the  tenancy  at  will,  and  the 
Statute  of  Limitations  begins  to  run  from 
SQch  payment — Entries  in  the  handwriting 
of  a  deceased  person  in  his  books  of  account, 
made  in  the  ordinary  course  of  his  business, 
are  admissible  under  s.  38,  c.  127,  C.  S.  N. 
B.  1903,  and  the  first  entry  being  admitted 
to  be  a  payment  on  account  of  a  land  pur- 
chase, the  second  was  evidence  of  a  payment 
OB  the  same  account  on  the  23rd  of  May,  1886. 
— ^Where  an  entry  in  the  handwriting  of  a 
deeeased  person  is  prima  facie  against  in- 
tefest,  it  is  admissible  for  all  purposes,  irres- 
pectsve  of  its  effect  or  value  when  received. — 
An  oral  admission  by  a  person  holding  under 
an  agreement  to  purchase,  that  he  is  holding 


as  tenant  at  will  to  the  vendor,  will  not  pre- 
vent the  statute  running  against  such  vendor. 
— ^As  between  the  vendor  and  vendee  in  pos- 
session under  an  agreement  to  purchase,  the 
vendor  is  substantially  a  mortgagee  entitled 
to  the  rights  and  privileges  secured  to  a 
mortgagee  under  s.  30  of  c.  139  of  C.  S.  N. 

B.  1903,  and  is  also  as  a  mortgagee  within 
the  exception  provided  by  s.  8  of  the  statute, 
and  the  right  of  entry  of  the  vendor  and  his 
representatives  would  not  be  extinguished 
for  20  years  after  the  last  payment  of  prin- 
cipal or  interest.  Anderson  v.  Anderson, 
37  N  .B.  R.  432,  1  E.  L.  R.  443. 

Possessor  to  hold  in  fee   slmplo  — 

Rectified  description  in  deed — Debt  to  grant- 
ees as  tenants  in  common — Costs,} — Suther- 
land, J.,  held  that  a  tenant  in  common  in 
exclusive  possession  of  lands  under  a  deed 
is  entitled  to  the  benefit  of  the  Real  Property 
Limitation  Act,  R.  S.  O.  c  133,  s.  4,  as 
against  all  others  claiming  under  the  said 
instruments.  Foisy  v.  Lord  (1911),  19  O. 
W.  R.  390,  2  O.  W.  N.  1217. 

Possessory  action  —  Admissions  —  C. 

C.  1245.} — In  arriving  at  a  decision  in  a 
possessory  action,  the  Judge  should  only 
consider  the  material  fact  of  the  disturbance 
of  which  the  plaintiff  complains ;  having  but 
the  actual  fact  of  possession  to  determine, 
he  should  refuse  to  consider,  as  useless, 
means  of  proof  which,  in  the  end,  would 
have  for  effect  simply  to  establish  posses- 
sion.— The  Judge  should  grant  acte  to  plain- 
tiff of  the  defendant's  admission  and  by  the 
conclusions  of  his  judgment  maintain  the 
plaintiff's  possession.  —  Recognition  of  the 
plaintiff's  possession  disposes  of  all  the  other 
means  of  defence  raised  against  plaintiff's 
action.  Paul  v.  Paul  (1910),  16  R.  de  J. 
432;  16  R.  L.  n.  s.  373. 

Possessory  action  —  Petitory.] — ^There 
is  ground  for  a  petitory  action  when  the  pos- 
sessor is  simply  disturbed  in  his  possession 
without  being  deprived  of  it.  The  action 
for  repossession  lies  when  the  possessor  is 
deprived  of  his  right  by  violence.  Differing 
in  this  respect  from  the  case  of  a  petitory 
action,  it  is  not  necessary  for  the  plaintiff 
in  an  action  for  repossession  to  have  pos- 
session uniting  all  the  requirements  of  the 
articles  referred  to  below,  it  is  sufficient  to 
have  actual  and  material  possession,  so  long 
as  it  is  peaceable  and  public.  A  petitory 
action  having  for  its  sole  object  either  the 
putting  an  end  to  the  disturbance  or  the  re- 
possession of  the  property,  it  is  quite  im- 
material whether  the  possession  has  been  in 
good  or  bad  faith.  Although  the  petitory 
action  does  not  depend  upon  the  titles  the 
parties  may  have,  nor  upon  their  rights  of 
ownership,  still  the  Court  may  admit  of  their 
being  filed  as  evidence  to  aid  in  establishing 
the  fact  of  possession  of  the  land  in  dispute. 
— C.  P.  1064 :  C.  C.  2192,  2193.  Couture  v. 
Branilleite,  16  R.  L.  n.  s.  46. 

Possessory  aotion.] — Plaintiff  claimed 
a  five  acre  plot.  Defendant  set  up  a  free- 
hold and  possessory  title:  —  Held,  on  the 
facts,  that  plaintiff  was  entitled  to  plot. 
Boudrot  V.  Jdorrison,  7  E.  L.  R.  477. 

Prescription  —  Party  invoking  prcscrip- 
tion  by  his  own  possession  and  that  of  an- 
terior possessors  —  Grant  of  land  by  the 
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Crotcn  as  a  town  tiie — Part  that  becomes 
unfit  or  useless  for  the  purpose— Reversion,] 
— A  party  who  claims  a  title  to  property  by 
thirty  years'  prescription  can  rely  only  on 
his  own  possession  or  on  his  own  and  that 
of  anterior  possessors  from  whom  he  holds 
a  valid  title  to  the  property  in  the  natare 
of  a  demise.  When  a  piece  of  land  is  set 
apart  or  granted  by  the  Crown  as  a  site  for 
a  town,  any  part  of  it  that  becomes  unfit  or 
useless  for  the  purpose  (e.y.,  by  submersion) 
reverts  to  the  Crown.  Judgment  of  the 
Court  of  King's  Bench  for  Quebec  (16  Que. 
K.  B.  142),  affirmed,  judgment  of  L*Hon. 
Gagn^  J.C.S.  (90  Que.  S.  C.  298),  set 
aside.  Price  ▼.  Chicoutimi  Pulp  Oo.<,  C.  R. 
[19001  A.  C.  359,  19  Que.  K.  B.  227. 

Property  anbstitiitad  by  deed  anterior 
to  the  Code  cannot  be  acquired  by  prescrip- 
tion as  against  an  institute  until  from  the 
date  of  the  opening  of  the  substitution. 
TaiUefer  v.  Langevin  (1910),  39  Que.  S.  C. 
274. 

Pvroliafler  with  title  oaanot  plead 
preseription  by  ten  years  against  an  insti- 
tute whose  deed  was  registered  when  the 
purchaser  acquired  the  property.  TaUlefer 
V.  Langevin  (1910).  39  Que.  a  C.  274. 

Hail^^aT  la&ds  —  Possession — ^Damages 
— Costs.  AfcMahon  v.  Cfrand  Trunk  Rw. 
Co.,  12  O.  W.  R.  324. 

Real  Property  Limitatiom  Aet— Ad- 
verse possession  —  Evidence  —  Legal  estate 
— Fences  —  Boundaries  —  Isolated  acts  of 
ownership  —  Series  of  trespasses  —  Acts 
not  exclusive  of  true  owner  —  Insufficiency. 
Shunk  V.  Dotoney,  13  Q.  W.  R.  398. 

Real   Property     Iiimitation    Aot   — 

Title  hy  possession  —  Adverse  possession.] 
— Payment  of  taxes  is  not  a  payment  of 
rent  such  as  will  prevent  the  statute  running 
in  favour  of  the  person  in  possession  of 
land.  D.,  an  employee  of  defendant,  was 
allowed  to  take  possession  of  some  property 
in  1870,  occupying  in  part  payment  for  his 
services,  and  agreement  to  pay  taxes.  From 
1874  D.  was  assessed  as  owner.  About  1888 
D.  quit  working  for  defendant,  but  remained 
in  possession  until  his  death  in  1899,  dying 
intestate  and  leaving  an  estate  worth  less 
than  $1,000.  D.'s  widow  remained  in  pos- 
session until  1902.  Shortly  after  D.'s  death 
she  conveyed  all  her  interest  to  the  plaintiff : 
— Heldj  plaintiff's  title  good.  Botoman  v. 
Watts,  13  O.  W.  R.  481. 

Recovery  of  land  —  Mortgage  —  Pos- 
session —  Payments  —  Agent  —  Novation 
— Extension  of  time.] — In  ejectment  by  a 
mortgagee  against  the  widow  of  the  mort- 
gagor, it  appeared  that  she  had  been  in  pos- 
session since  his  death  in  1877,  and  had 
paid  nothing  on  account  of  the  mortgage 
since  1881.  Payments  had,  however,  been 
made  upon  a  collateral  mortgage  over  other 
lands,  by  a  person  who  had  purchased  such 
lands  from  the  mortgagee  and  the  widow, 
up  to  1897.  But  in  1887  this  person  made 
a  new  agreement  with  the  mortgagee  by 
which  the  time  for  payment  of  the  balance 
then  due  was  extended  and  the  rate  of  in- 
terest reduced,  without  the  knowledge  or  con- 
sent of  the  principal  debtor: — Held,  that  the 


payments  made  by  this  person  after  the  new 
bargain  were  not  payments  made  by  him  as 
agent  of  the  principal  debtor,  nor  as  one 
liable  or  entitled  to  pay  off  the  mortgage 
debt  secured  by  the  principal  mortgage,  nor 
were  they  payments  made  on  account  of  the 
principal  debt.  Farmers*  Loan  d  8.  Co.  ▼. 
Sprott,  20  C.  L.  T.  105. 

Resistered  title  —  Paper  title— Eject- 
ment. Central  Canada  L.  and  8.  Co.  v.  Por- 
ter, 1  O.  W.  R.  482,  2  O.  W.  R,  137. 

Risbt  of  way  —  Railways  —  Cross- 
ing.]— ^When  a  line  of  railway  severs  a 
farm,  and  no  crossing  is  provided  by  the 
company,  a  right  of  way  across  the  Hue 
may  be  acquired  by  the  owner  of  the  farm 
by  prescription.  A  farm  crossing  provided 
by  a  railway  company  may  be  used  by  any 
person  who  after  the  severance  becomes  the 
owner  of  portions  of  the  farm  on  both  sides 
of  the  line  of  railway,  and  has  a  right  of  ac- 
cess to  the  crossing.  A  right  of  way  may  be 
acquired  although  the  dominant  tenement  is 
not  contiguous  to  the  servient  tenement. 
Chithrie  V.  Can.  Pac.  Ru>,  Co.,  20  C.  L.  T. 
56,  27  A.  R.  64. 

RooBi  ia  bvildiac  —  Adverse  posses- 
sion —  Incidental  righU  —  Implied  grant — 
License  or  easement.]  —  Possession  of  an 
upper  room  in  a  building  supported  entirely 
by  portions  of  the  storey  beneath  may  ripen 
into   title   thereto   under   the   provisions   of 
the  Statute  of  limitations. — I.,  one  of  sev- 
eral owners  of  land  with  a  building  thereon, 
sold  his  interest  to  a  co-owner,  and  after- 
wards occupied  a  room  in  said  building  as 
tenant,  for  his  business.    The  room  was  on 
the  second  storey,  and  inside  the  street  door 
was  a     landing  leading  to  a  staircase,  by 
which    it    was    reached.      I.    had    the    only 
key  provided  for  this  street  door,  and  al- 
ways locked  it,  when  leaving  at  night.     He 
paid  rent  for  the  room  at  first,  and  tiien 
remained  in  possession  without  paying  rent 
for  12  years.    The  annual  tax  bills  for  the 
whole  premises  were  generally,  during  tiiat 
period,   left  in   the  room   he  occupied,   and 
were  sent  by  him  to  the  managing  owner, 
who  paid  the  amounts.    In  an  action  to  re- 
strain the  owners  from  interfering  with  his 
possession  of  said  room  and  its  appurten- 
ances : — Held,  reversing  the  judgment  of  the 
Court  of  Appeal,  15  O.  L.  R.  286y  10  O. 
W.  R.  725,  and  restoring  with  a  modifica- 
tion that  of  the  trial  Judge,  14  O.  L.  R.  17, 
8  O.  W.  R.  963,  Idington  and  Madennan, 
JJ.,  dissenting,  that  I.  had  acquired  a  title 
under   the   Statute   of  Limitations   to   said 
room  and  to  so  much  of  the  structure  as 
rested  on  the  soil  to  which  he  had  acquired 
title: — Held,   per  Davies,  J.,   that  he   had 
also    acquired    a    proprietary    right    to    the 
staircase  and  the  portions  of  the  building 
supporting  said   room.  —  Per  Fitzpatrick, 
C.J.,  and  JDuff,  J.,  that  the  Statute  of  Liou- 
tations  does  not,  as  against  the  party  dispos- 
sessed,  annex  to  a  title  acquired  by  posses- 
sion incidents  resting  on  the  implication  of 
a    grant      I.    had,    therefore,    acquired    no 
rights  in   the  supports. — Per  Idinigton  and 
Maclennan,  JJ.,  that  the  use  of  the  landing 
and   staircase  was,   at  most,  an  easement, 
and  must  continue  for  20  years  to  produce 
the  statutory  title,  and  to  give  title  to  the 
supports  there  would  have  to  l>e  actual  pos- 
session, which  was  not  the  case  here.     Ire- 
dale  V.  London,  40  S.  C.  B.  313. 
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statute  of  Idmitatloas  —  Ah»ence 
fratm  country  without  receiving  rents^  c6c., 
not  nee€99arily  a  discontinuance  of  poises- 
sion — I^esumpHon  of  continued  residence 
in  pimce  of  domicil,] — W,  W.  owned  the  Re- 
treat Farm.  He  left  P.  E.  Island  in  1806 
leaTing  his  son  R.  W.,  tiirough  whom  plain- 
tiff claimed  in  possession,  and  never  re- 
tnnied.  On  3rd  May,  180Q,  W.  W.  con- 
veyed to  K.,  a  resident  of  E3ii^land.  who  in 
1810  conveyed  to  D.  R..  who  died  in  1823, 
never  having:  been  on  P.  E.  Island,  and  the 
farm  became  the  property  of  D.  S.  R.,  who 
came  to  the  Island  in  1839.  In  1842  he 
ocmveyed  the  farm  to  defendant,  who  entered 
into  possession  of  part  of  it,  bat  R.  W.  oon- 
tinaed  to  reside  on  the  remainder  until  the 
end  of  1846,  when  he  removed  and  subae- 
qneiitly  died.  T.,  sister  to  R.  W.,  sought  to 
recover  the  farm  on  the  ground  that  he  had 
acquired  a  title  by  possession:  —  Held 
(Peters,  J.),  tliat  W.  W.  was  in  possession 
until  May,  1806,  when  he  conveyed  to  K., 
snd  the  statute  did  not  begin  to  run  until 
then. — That  K.  being  a  resident  abroad,  the 
presumption  is.  in  absence  of  evidence  to 
the  contrary,  tliat  he  remained  there  and  that 
the  disabibty  of  absence  was  not  removed 
and  that,  therefore,  he  or  those  claiming  un- 
der him  would  not  be  barred  until  the  lease 
of  40  years^  and  as  C,  entered  in  1842,  R. 
W.  never  acquired  a  title.  TuUidge  v.  Orr 
(1856),  1  P.  E.  I.  R.  106. 


by  partieitlar  title,  whose 
m  joined  to  that  of  his  author,  under 
a  dear  title  to  property,  extends  over  a 
period  of  thirty  years,  acquires  ownership  by 
pxescription,  although  the  title  of  a  posses- 
sor, anterior  to  the  thirty  years  and  from 
whom  subsequent  titles  were  derived,  was  a 
precarious  one.  Thus,  when  J.  B.  S.  ac- 
quixcd  only  the  usufructuary  rights  {le  droit 
^usufrwit)  to  an  immovable  in  1867,  but  sold 
the  property  without  reservation  to  N.  S.  in 
1869,  a  subsequent  purchaser  under  an 
equally  clear  title  who  possessed  down  to 
1809,  acquired  ownership  by  prescription, 
merger  of  title  having  taken  place.  Saint- 
Denis  V.  Trudeau  (1909),  18  Que.  K.  B. 
434. 

Tmm  sale  —  Purchase  by  owner — New 
root  of  title — ^Interruption  of  possession  — 
Evidence  of  possession  —  Conflict.  Hur- 
worth  V.  Clemmer,  7  O.  W.  R.  305. 

TMHAmojr — Acquiring  a  new  title — Acts  in- 
consistent with  the  right  of  joint  tenancy.'] — 
The  universal  legatee  of  a  joint  tenancy  who 
has  letter  of  administration  of  the  goods 
registered  along  with  a  description  of  the 
real  estate  to  guard  his  title,  who  from  that 
date  acted  as  the  sole  owner  of  the  real 
estate  for  twelve  years,  administers  it  and 
receives  all  the  fruits  and  pays  all  the  charges 
and  sells  the  timber  cut  and  sells  a  part  of 
tlie  rp«l  estate,  does  so  many  acts  inconsist- 
ent with  the  right  of  the  original  joint  ten- 
sats  and  works  in  this  wsy  a  conversion  of 
title  to  such  an  extent  as  to  acquire  the  ez- 
dnsive  beneficial  possession  of  the  real  es- 
tate. Hence  he  has  a  cause  of  action  against 
those  who  disturb  him  in  his  possession. 
Dmnish  V.  Thibault  (1909),  36  Que.  S.  O. 
213. 


Tesamt  at  will  —  Devise  for  life  to  ten- 
ant upon  condition.] — ^A  testator,  dying  in 


1873,  devised  land  of  which  his  brother  had 
been  in  possession  since  1848  to  his  (the 
testator's)  son  after  the  death  of  his  brother 
to  whom  he  devised  a  life  estate,  "  on  con- 
dition that  he  neither  sells  nor  rents  the 
same  without  consent  in  writing  of  my  son." 
The  brother  continued  in  possession,  and  on 
the  Ist  April,  1895,  leased  the  land  (with- 
out consent)  for  one  year.  The  plaintiffs, 
claiming  under  the  son,  sought  to  recover 
possession  from  the  devisee  of  the  brother, 
by  an  action  begun  on  the  29th  May,  1905: 
— Held,  that  the  brother,  having  openly  set 
at  naught  the  condition  of  the  will,  should 
not  be  presumed  to  have  accepted  the  de- 
vise, and  the  Real  Property  Limitation  Act 
was  a  bar  to  the  action. — Semhle,  upon  the 
evidence,  that  the  brother  went  into  posses- 
sion as  tenant  at  will,  and  that  the  statute 
had  run  in  his  favour  before  the  death  of 
the  testator.  —  Judgment  of  Falconbridge, 
C.J.,  affirmed.  Cohean  v.  EUiott,  11  O.  L. 
R.    395.    7    O.    W.    R.    13,    495. 

Tenants  ia  oonunon  —  Death  of  co- 
tenant — Adverse  possession  by  survivor,] — 
Ijand  was  conveyed  in  fee  to  two  brothers 
as  tenants  in  common.  One  brother  died 
on  the  9th  May,  1876,  intestate,  leaving 
him  surviving  his  co-tenant,  his  mother, 
and  three  sisters,  of  whom  the  plaintiff  was 
one.  The  mother  died  on  the  5th  September, 
1876.  The  surviving  brother  had  from  the 
time  of  his  brother's  death  until  his  own 
death  on  the  8th  November,  1896,  exclusive 
possession  and  use  of  the  land,  and  tlu; 
receipt  of  the  rents  and  profits  therefrom 
without  accounting.  He  and  his  sisters 
lived  together  on  premises  situated  elsewhere 
until  his  marriage  in  1890.  He  always  con- 
tributed to  their  support,  but  the  contri- 
butions were  not  meant,  and  were  not  under- 
stood, to  be  a  share  to  the  sisters  in  the 
rents  and  profits  of  the  land.  In  a  suit  com- 
menced on  the  2l8t  September,  1899,  by 
the  plaintiff  for  the  partition  of  the  land; 
— Heldj  that  the  plaintiff's  title  was  extin- 
guished by  C.  &.  N.  B.  c.  84,  s.  13.  Ramsay 
V.  Bamsay,  21  C.  L.  T.  133,  2  N.  B.  Eq. 
179. 

Tenants  in  eonunon  —  Exclusive  pos- 
session— Onus  —  Pleading — Partition— -Oc- 
cupation— Improvements.]  —  In  an  action 
for  damages  for  trespass  to  land,  the  defend- 
ant justified  under  his  wife,  who  was  alleged 
to  be  a  tenant  in  common  with  the  plaintiffs 
of  the  locus. — ^The  land  in  question  was  ori- 
ginally granted  to  A.  B.,  through  whom  both 
parties  claimed.  It  was  agreed  that  the 
only  issue  for  trial  was  whether  the  title  of 
the  defendant's  wife,  as  tenant  in  common, 
was  barred  by  the  Statute  of  Limitations: 
— Held,  that  the  burden  was  on  the  plain- 
tiffs of  establishing  exclusive  possession  of 
the  common  lands  for  a  period  of  20  years, 
and  that,  in  the  absence  of  such  evidence, 
the  defendant  must  succeed. — Where  the  de- 
fendant, by  the  erection  of  a  house  on  the 
land  held  in  common,  exceeded  his  rights, 
taking  possession  of  a  piece  of  the  land 
to  the  exclusion  of  plaintiffs  and  other 
tenants  in  common,  but  no  claim  as  to  this 
was  set  up  in  the  pleadings  or  on  the  trial: 
— Held,  that  the  defendant's  possession  could 
not  be  adjudicated  upon  in  the  action,  but 
must  be  raised  in  partition  proceedings, 
when  the  defendant  could  be  protected  as  to 
his  occupation  and  improvements.  Boudroit 
y.  Sampson,  3  E.  L.  R.  219,  41  N.  S.  R.  49D. 
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Title  —  Cancellitiion  of  deed  —  CUmd — 
Plan  and  survey — Acts  of  ownership— State 
of  nature — Fences — Commencement  of  statu- 
tory period — Knowledge  of  true  owner.] — 
The  plaintiff  claimed  cancellation  of  a  deed 
as  a  cloud  on  his  title  to  14  acres  of  land, 
and  an  injunction  and  damages  in  respect  of 
trespass: — Held,  upon  an  examination  of 
the  defendant's  title  deeds,  that  they  did  not 
in  fact  convey  the  14  acres,  nor  profess  to 
do  BO,  and  the  plaintiff  was  not  entitled  to 
cancellation  of  the  deed.  Upon  the  evi- 
dence, the  plaintiff  had  established  his  pro- 
per title  to  the  14  acres,  and  had  sufficiently 
proved  the  correctness  of  a  survey  and  plan 
shewing  that  the  14  acres  were  outeide  the 
land  covered  by  the  defendant's  title  deeds. 
The  14  acres  had  never  been  buUt  upon, 
or  cleared,  or  cultivated,  or  resided  upon. 
The  defendant  relied  upon  the  building  of  a 
brush  fence  along  the  south  limit  in  1880, 
by  his  predecessor  in  title.  At  that  time,  the 
title  was  still  in  the  heirs  of  the  patentee, 
who  had  never  taken  possession: — Held, 
that  the  building  of  the  fence  was  of  no 
significance  as  an  act  of  ownership.  Being 
built  on  the  land  while  it  bdonged  to  the 
heirs  of  the  patentee,  it  became  their  pro- 
perty, and  the  plaintiff  having  become  the 
owner,  and  having  entered  in  1888,  before 
the  statutory  period  had  run,  it  became  his 
property  absolutely.  Acts  done  since  1888, 
such  as  cutting  and  removing  wood,  and  pas- 
turing cattle,  being  intermittent  and  isolated, 
were  merely  occasional  acts  of  trespass  and 
insufficient  to  constitute  possession  of  the 
kind  required  by  the  statute  to  bar  the  true 
owner.  Semhle,  also,  that  the  land  being 
in  a  state  of  nature,  and  there  being  no  evi- 
dence that  the  grantee  of  the  Crown,  or  his 
heirs  or  assigns,  had  taken  actual  posses- 
sion, by  residing  upon  or  cultivating  any 
portion  thereof,  until  the  plaintiff  acquired 
the  title  of  the  heirs  in  1887,  or  that  they 
or  any  of  them  had  any  knowledge  before 
that  date  of  the  land  having  been  in  the 
actual  possession  of  the  defendant  or  of 
anv  one  under  whom  he  claimed,  even  if  the 
defendant's  acts  amounted  to  possession,  he 
could  not  claim  to  have  acquired  a  title  to  it, 
for  in  such  a  case  time  runs  from  knowledge 
by  the  true  owner  of  the  entry  on  his  land, 
and  must  have  run  for  20  years  to  bar  his 
title.  Judgment  of  Teetzel,  J.,  2  O.  W.  R. 
486,  reversed.  Reynolds  v.  Trivett,  24  O. 
L.  T.  305,  7  O.  L.  R.  623,  3  O.  W.  R.  463. 

Title  —  Conveyance  of  fee — Reservation 
of  life  estate  —  Possession  —  Ejectment  — 
Evidence,] — In  October,  1853,  D.  conveyed 
to  his  father  and  two  sisters  6  acres  of  land 
for  their  lives  or  the  life  of  the  survivor.  A 
few  days  later  he  conveyed  a  block  of  land 
to  M.  in  fee,  '* saving  and  excepting"  there- 
out 6  acres  for  the  life  of  the  grantor's 
father  and  sisters,  or  that  of  the  sui^vor,  or 
until  the  marriage  of  the  sisters,  on  the 
happening  of  said  respective  events,  the  6 
acres  to  be  and  remain  the  property  of  M., 
his  heirs  and  assigns,  under  said  deed.  Three 
months  later  M.  conveyed  the  block  of  land 
to  R.  M.  in  fee,  and  when  the  life  estate  ter- 
minated in  1903  the  latter  brought  ejectment 
against  the  heirs  of  the  life  tenants,  who 
claimed  the  6  acres,  on  the  ground  that  the 
deed  to  M.  contained  no  grant  of  the  same, 
and  also  because  the  life  tenants  had  had  ad- 
verse possession  for  more  than  20  years: — 
Held,  that,  as  the  evidence  shewed  that  the 
life  tenants  went  into  possession  under  R. 


M.,  the  title  of  the  latter  could  not  be  dis- 
puted, and  the  statute  would  not  be^  to 
run  until  the  life  estate  terminated : — HM^ 
per  Idington,  J.,  that  R.  M.  under  his  deed 
and  that  to  his  grantor  had  the  reversion 
to  the  fee  in  the  6  acres  after  the  life  es- 
tate terminated.  The  lease  of  the  life  estate 
was  given  to  R.  M.  with  the  other  title  deeds 
on  conveyance  of  the  land  to  him,  and  it  was 
received  in  evidence  as  an  ancient  document 
relating  to  the  titie  and  coming  from  proper 
custody.  It  was  not  executed  by  the  lessees, 
and  no  counterpart  was  proved  to  be  in  ex- 
istence:— Held,  that  it  was  properly  admit- 
ted in  evidence.  Dods  v.  McDonald,  25  C. 
L.  T.  117.  36  S.  G.  R.  231. 

Titlo  by  adverse  possessiom — Dadara- 
tions  of  occupant  of  land — Admissions — Evi- 
dence.} — The  declarations  of  one  in  adverse 
possession  made  on  the  premises  while  in 
occupation,  importing  a  claim  of  a  statutory 
titie  in  himself,  are  admissible  in  an  action 
of  ejectment  against  his  representatives  to 
support  the  presumption  of  titie  from 
possession,  whether  they  are  against  intei^ 
est  or  not,  and  whether  made  before  or  after 
the  statutory  titie  accrued.  Rundle  v.  Mc- 
NeH,  38  N.  B.  R.  406,  4  E.  L.  R.  522. 

Title  by  adverse  possession — Bvidem» 

— Claim  of  wife  living  with  husband — iCeal 
Property  Act — Issue — Amendment  —  Indul- 
gence,]— 1.  A  party  asserting  a  titie  to  land 
by  adverse  possession  should  prove  it  most 
dearly,  and,  although  there  is  no  statutory 
requirement  that  the  evidence  of  such  party 
and  members  of  his  family  must  be  oorro- 
borated,  it  would  be  unsafe,  unless  such  evi- 
dence appears  to  be  correct  beyond  reason- 
able doubt,  to  hold  that  a  titie  by  possession 
has  been  gained  in  the  absence  of  strong 
additional  evidence  by  disinterested  wit- 
nesses.— 2,  When  a  husband  and  wife  are 
living  together,  the  possession  of  any  pro- 
perty on  which  they  are  living  or  which 
is  occupied  by  them  must  ordinarily  be  at- 
tributed to  the  husband  as  the  head  of  the 
family,  and  the  wife  cannot  acquire  titie  to 
the  property  for  herself  by  length  of  posses- 
sion under  the  Real  Propertv  Limitation 
Act,  R.  S.  M.  1902,  c.  100.-^  Permission 
should  not  be  given,  even  if  the  Judge  has 
power  to  allow  it,  to  amend  an  issue  under 
the  Real  Property  Act,  R.  S.  M.  1902  c.  14S, 
between  a  married  woman  claiming  by  such 
possession  and  the  holder  of  the  paper  titie, 
by  setting  up  that  her  husband  had  ac- 
quired such  titie  and  given  the  plaintiff 
a  quit-claim  deed  of  the  property,  for  no  one 
claiming  a  titie  by  length  of  adverse  posses- 
sion is  entitied  to  any  such  indulgence  from 
the  Court. — Sanders  v.  Sanders,  19  Ch.  I>. 
373,  distinguished.  Callaway  v.  Piatt,  6  W. 
L..  R.  467,  17  Man.  L.  R.  485. 

Title  by  adverse  possessiom — Payment 
of  insurance  premium.]  —  The  plaintiff 
claimed  a  house  and  lot  of  land  as 
devisee  of  S.  M.,  who  had  occupied  and  used 
the  property  as  his  own  for  a  period  of  ap> 
wards  of  thirty  years.  The  defendant  set 
up  titie  under  the  will  of  M.  M.,  to  whom 
the  property  was  mortgaged  by  6.,  the  ori- 
ginal owner,  to  secure  repayment  of  the 
sum  of  $240,  and  to  whom  it  was  subse- 
quentiy  conveyed  by  G.,  by  deed  expressed  to 
be  made  for  the  same  consideration.  The 
house  on  the  property  had  been  insured   in 
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the  name  of  M.  M.,  bat  there  was  evidence 
of  admiaslon  that  hia  daim  to  the  property 
waa  not  as  owner  bat  for  advances  made  by 
him: — HM,  that,  ander  the  circamstanoes 
stated,  and  in  the  absence  of  evidence  of 
any  obligation  on  the  part  of  S.  M.  to  in- 
sure for  the  benefit  of  M.  M.,  the  payment 
by  S.  M^  at  one  time  during  his  occupancy, 
of  a  renewal  insurance  premium,  whether 
to  insure  the  house  in  his  own  name  or  that 
of  M.  M^  was  not  an  act  inconsistent  with 
bis  ownership,  or  with  his  right  to  insist 
that  any  claim  of  M.  M.  as  mortgagee  was 
barred. — CoffMtceU  v.  Grant,  84  N.  S.  R. 
340,  distinguished.  Maiheson  v,  McPhee, 
42  N.  &  R.  220. 

ntla  Ivy  possession  —  Arrangement  as 
to  working  land — ^Time  of  commencement 
of  statutory  period  —  Payment  of  rent  — 
Onus — Actual  payment — Gift  of  land — Evi- 
dence— Costs — Plaintiff  relieved  from  liabi- 
lity— ^Right  to  recover  costs  against  defend- 
ant— ^Lien  for  improvements.  Calverley  v. 
Lamh,  10  O.   W.   R.  279. 

THle  by  possossion  —  Evidence  to 
establish — Corroboration — Husband  and  wife 
— Possession  of  husband — Acts  of  possession 
— ^Leases — ^Evidence  of  possession  by  ten- 
ants —  Issue  under  Real  Property  Act  — 
Amendment — Fences — Repairs — ^Payment  of 
taxes.  CaOaicay  v.  Piatt  (Man.),  6  W.  L. 
R.  467. 

Tltlo  by  possession  —  Mother  and 
ddldren  living  together — Daughter  claiming 
title — Landlord  and  tenant — Tenant  disput- 
ing landlord's  alleged  possessory  title.  Chis- 
hoim  ▼.  Norwood,  2  E.  L.  R.  149. 


Title    by    possession     to     nndivided 

of  lot  —  Husband  and  wife— -Joint 
oeempmncy  —  Rights  of  husband  surviving 
wife — Det^ration  of  title — Rights  of  true 
otraer.] — On  and  after  1st  March,  1872,  de- 
fendant Beaque  Ruport  and  one  Adam  Ru- 
port  were  the  owners  as  tenants  in  common 
of  the  soath-west  quarter  of  the  lot,  contain- 
ing 50  acres,  and  Adam  Ruport  alone  was 
in  possession.  He  died  on  30th  March,  1872, 
having  by  his  wUl  devised  his  undivided  half 
to  his  wife  Caroline  Ruport  for  life.  He 
made  no  disposition  of  the  remainder,  and 
died  without  issue ;  consequently  the  remain- 
der descended  to  his  father,  Levi  Ruport, 
After  Adam*s  death  his  widow  continued  in 
posBcwsion  of  the  whole  parcel.  On  ith 
March,  1873,  she  intermarried  with  plaintiff, 
and  they  continued  in  sole  possession  until 
24tfa  December,  1887,  when  they  conveyed 
tbe  south  half  of  the  south-west  quarter  to 
defendant  Beaque  Ruport,  who  entered  into 
poosession  thereot  Plaintiff  and  his  wife 
ooDtinned  in  possession  of  the  whole  of  the 
north-west  quarter  during  their  joint  liv^K. 
Ob  3id  March,  1903,  plainti^s  wife  died 
withoQt  issue,  and  plaintiff  has  remained  in 
poosession  of  the  whole.  Levi  Unport  died 
in  the  year  1885,  leaving  a  will  whereby  he 
devised  his  undivided  estate  in  remainder  to 
defendant  Beaque  Ruport.  Upon  the  death 
of  pUdntilTs  wife,  defendant  Beaque  Ruport 
became  entitled,  as  devisee  of  his  father,  to 
the  undivided  one-half  of  which  she  was 
tenant  for  life,  and  he  claimed  that  he  was 
tlbe  owner  of  the  other  undivided  half,  not- 
withstanding    the     possession     commencing 


with  that  of  plaintiff's  wife  from  30th 
March,  1872,  and  continuing  until  her  death 
on  3rd  March,  1903: — Held,  Madennan  and 
Madaren,  JJ.A.,  dissenting,  that  the  plain- 
tiff's marriage  was  after  the  coming  into 
force  of  the  Married  Women's  Property  Act, 
1872.  His  wife  was  in  sole  possession,  and, 
as  against  defendant  Beaque  Ruport's  un- 
divided half,  the  Statute  of  Limitations  had 
begun  to  run  in  her  favour.  The  possession 
was  in  her  and  it  was  such  as  was  capable 
of  ripening  into  a  title  under  the  statute 
as  against  Beaque  Ruport.  It  was  an  in- 
terest in  real  estate  which  was  capable  of 
transmission  by  will  or  by  transfer  inter 
vivos.  As  against  everybody  but  Beaque 
Ruport  she  was  the  owner  in  fee.  This 
interest  in  real  estate  was  secured  to  her 
on  her  marriage  by  virtue  of  the  1st  section 
of  the  Married  Women's  Property  Act,  1872, 
She  owned  it  at  the  time  of  her  marriage, 
and  it  was  hers  to  be  held  and  enjoyed  for 
her  separate  use  free  from  any  estate  or 
daim  of  plaintiff.  The  marriage  did  not 
disturb  her  right  or  interest  in  the  estate. 
Neither  could  her  husband's  possession,  for 
she  was  in  possession  at  the  same  time.  The 
possession  which  she  had  begun  against 
Beaque  was  continued  by  her  notwithstand- 
ing her  coverture.  She  made  no  assign- 
ment or  transfer  of  her  rights  or  interests 
or  any  part  of  them  to  plaintiff.  Plaintiff 
could  not  become  seised  or  entitled  jointly 
with  his  wife,  and  thus  acquire  some  of  her 
rights,  simply  because  they  lived  together 
on  the  land,  any  more  than  he  could  thus 
acquire  her  estate  in  other  lands  owned  by 
her  at  the  time  of  the  marriage.  But  for 
the  fact  that  there  was  a  lawful  marriage, 
the  nature  of  plaintiff's  possession  resembles 
that  of  the  person  who  had  gone  through 
the  ceremony  with  the  wife  of  plaintiff  in 
McArthur  v.  Egleson,  43  U.  C.  R.  406,  3  A. 
R.  577.  As  against  defendant  Beaque  Ru- 
port, therefore,  the  possession  was  that  of 
plaintiff's  wife,  and,  if  that  possession  rip- 
ened into  a  title,  it  was  gained  by  the  wife 
and  during  her  lifetime.  The  plaintiff  was 
not  entitl^  to  a  declaration  of  title,  but  he 
could  not  be  dispossessed  by  the  defendant. 
Myers  v.  Ruport,  4  O.  W.  R.  365,  25  C.  L. 
T.  8,  8  O.  L.  R.  668. 

Title  by  possession  to  upper  storey 
of  building  witb  ontside  landing  And 
■tairoase  —  Declaratory  judgment  —  Re- 
fusal of — Injunction  restraining  defendants 
from  interfering  with  possession  of  portion 
of  building — Easement.  Iredale  v.  Loudon, 
8  O.  W.  R.  963. 

Trespass  —  Title  by  possession — Extent 
of — Evidence — Misdirection  —  New  trial  — 
Will^Copy— Proof  ot] — P.  petitioned  the 
Crown  for  a  grant  of  land  in  the  parish  of 
Saint  Martins,  in  the  county  of  St.  John, 
and  on  the  24th  July,  1834,  the  Crown  gave 
him  a  ticket  of  possession  of  a  tract  called 
lot  B.  of  200  acres,  more  or  less,  describing 
the  tract  as  bounded  on  the  north  by  the 
grant  to  Isaac  and  David  Springstead,  on 
the  east  by  lot  C,  on  the  south  by  vacant 
land,  and  on  the  west  by  lot  A.  P.  went 
into  possession  under  the  ticket  of  lot  B. 
In  1S37  the  Crown  granted  to  P.  lot  A., 
describing  it  by  metes  and  bounds,  and  stat- 
ing that  it  contained  300  acres,  more  or  less. 
In  1838  the  Crown,  having  ascertained  that 
there  were  not  200  acres  between  lots  A.  and 
C,  issued  a  grant  of  lot  B.  to  P ,  describing 
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it  by  metes  and  bounds,  and  stating  that  it 
contained  134  acres,  more  or  ?esa.  The  plain- 
tiff acquired  the  title  to  lot  B.  by  meme 
conveyances  from  P.,  referring  to  the  vrant 
and  describing  the  lot  by  metes  and  bounds 
as  therein  described.  In  an  actiou  of  tres- 
pass by  the  plaintiff  against  the  defendant, 
the  successor  in  title  of  lot  A.,  where  the 
question  in  dispute  was  the  location  of  the 
eastern  boundary  of  lot  A.  and  the  western 
boundary  of  lot  B. : — Held,  per  Landry,  Bar- 
ker, and  McLeod,  JJ.,  that,  as  the  title  of 
the  plaintiff  was  by  conyeyanc»  describing 
the  lot  by  metes  and  bounds  as  given  in 
the  grant,  the  possession  of  her  predecessors 
in  title  under  the  ticket  of  possession,  or 
otherwise  outside  of  the  bounds  of  the  giant, 
would  not  enure  to  her  benefit,  and  the 
ticket  of  possession  was  improperly  received 
as  evidence  of  either  title  or  possession. — 
Per  Tuck,  C.J.,  and  Hanington,  J.,  that,  as 
the  plaintiff  was  claiming  the  land  in  dispute 
by  continuous  and  exclusive  possession  for 
the  statutory  period,  the  ticket  of  possession 
was  some  evidence  of  the  extent  of  the  pos- 
session, and  was  properly  received. — Per 
Tuck,  C.J. : — ^A  copy  of  a  will  certified  by 
the  deputy  registrar  of  probate  after  the 
death  of  the  registrar,  and  during  a  vacancy 
in  the  office,  was  properly  received  in  evi- 
dence.   Ingram  v.  Broton,  38  N.  B.  R.  256. 

Unreslstered  d«ed  —  8ub$equent  regis- 
tered mortgage  for  value  without  notice — 
Right  of  entr^ — Registry  Act — Real  Prop- 
erty Limitation  Act.] — ^The  defendant  was 
owner  in  fee  simple  in  possession  of  a  farm, 
and  being  about  to  marry  the  co-defendant, 
desired  to  convey  to  him  an  undivided  one- 
half  share  thereof,  so  that  they  might  be- 
come tenants  in  common.  She  consulted  a 
local  unlicensed  conveyancer,  who  prepared 
a  conveyance  to  himself  and  a  re-conveyance 
to  the  two  defendants,  as  tenants  in  common. 
The  conveyances  were  left  with  him  for 
registration.  He  registered  the  conveyance 
to  himself,  but  fraudulently  omitted  to  regis- 
ter the  re-conveyance.  The  defendants  con- 
tinued in  possession,  but  the  conveyancer 
without  their  knowledge,  mortgaged  their 
farm  to  the  plaintiffs,  who  brought  action  to 
enforce  their  mortgage:  —  Held,  that  under 
the  Registry  Act  (R.  S.  O.  1897,  c.  136), 
the  re-conveyance  was  void  against  the  plidn- 
tiffs,  who  had  advanced  their  money  without 
notice. — Held,  also,  that  the  right  of  entry 
did  not  accrue  until  the  mortgage  was  regis- 
tered and  the  Statute  of  Limitations  (R.  S. 
O.  1897,  c.  133),  was  not  a  defence  to  the 
plaintiffs*  claim,  the  writ  having  been  issued 
within  the  period  of  the  limitation.  Judg- 
ment of  the  Supreme  Court  of  Canada,  36 
S.  C.  R.  455,  and  the  Court  of  Appeal  for 
Ontario,  9  O.  L.  R.  105.  5  O.  W.  R.  123,  dis- 
charged ;  judgment  of  Sir  John  A.  Boyd,  C, 
at  trial,  restored.  McVity  v.  Tranouthj  C. 
R.,  [1908]  A.  C.  1,  77  L.  J.  P.  C.  37,  [1908] 
A.  C.  60,  24  T.  L.  R.  165,  97  T.  L.  R.  853. 

Wild  land  —  Boundary-— Entry— Occu- 

fation — Evidence  of  possession — 8urvey,] — 
n  an  action  of  trespass  the  dispute  was  as 
to  the  ownership  of  a  strip  of  land  about 
53  links  in  width,  which  the  plaintiff  claimed 
as  part  of  his  lot,  16,  and  the  defendants  as 
part  of  theirs,  17,  or  if  not,  as  having  become 
theirs  by  the  operation  of  the  Statute  of 
Limitations.  Neither  of  the  lots  had  ever 
been    cleared   or   cultivated,    and    no    fence 


separating  them  had  ever  been  built.  Botii 
parties  had  cut  timber,  and  that  was  the 
only  use  that  had  ever  been  made  of  either 
lot: — Held,  that  the  statute  did  not  apply; 
to  render  it  applicable  it  would  be  necessary 
to  shew,  if  not  an  entry  and  cultivation  of 
some  part  of  the  land,  at  least  an  entry  and 
actual  occupation.  Semble,  that,  even  if  the 
statute  applied,  there  was  not,  upon  the 
facts,  that  clear  and  unequivocal  evidence  of 
possession  by  the  defendants  of  the  strip  in 
dispute  which  was  necessary  to  bar  the  right 
of  the  true  owner.  Davis  v.  Henderson,  28 
U.  C.  R.  344,  distinguished.  Maris  v. 
Mudie,  7  A.  R.  414,  and  other  cases,  consid- 
ered : — Held,  however,  that  the  plaintiff's 
evidence  of  his  title  to  the  land  in  question 
as  forming  part  of  his  lot  was  not  suffi- 
cient to  establish  it.  Proper  method  of  aa- 
certaining  the  true  position  of  the  dividing 
line  between  lots  pointed  out.  Huffman  v. 
Rush,  24  C.  L.  T.  217,  7  O.  L.  R.  346,  3 
O.  W.  R.  43. 

See  AfiSBSSMENT  and  Taxes  —  Cbown 
Lands — ^Debd — Doweb — Fraudulent  Con- 
veyance —  Husband  and  Wife  —  Land 
Titles  Act  —  Landlord  and  Tenant  — 
Mortgage — Pleading  —  Railway  —  Regis- 
try Laws — ^Tenants  in  Common — ^Trusts 
AND  Trustees — Vendor  and  Purchabi 
—Way. 


2.  Other  Cases. 

Aooonnt  —  Claim  against  estate  of  de- 
ceased person — Corroboration — Special  agree- 
ment— Running  account — Terms  of  credit — 
Demandr— Fraud  upon  creditors — Pleading.] 
— The  plaintiff  claimed  from  the  executors 
of  his  father-in-law  payment  of  a  running 
account  for  work  done  and  goods  supplied 
to  the  testator  from  18»8  till  his  death  in 
1895.     No  demand   for  payment  waa  ever 
made  upon  the  deceased,  nor  was  any  account 
rendered  until  one  was  sent  in  to  the  defend- 
ants on  the  16th  May,  1895.     This  action 
was  begun  on  the  4th  May,  1901.    The  plain- 
tiff and  his  wife  gave  evidence  of  an  agree- 
ment with   the  deceased   that   the   plaintiff 
should  keep  the  account  separate  from  his 
other  accounts,  that  he  should  try,  if  pos- 
sible, to  get  on  without  the  money,  and  to 
leave  it  in  the  hands  of  the  deceased,  who 
said  he  would  save  it  for  the  plaintiff  and 
put  it  in  a  house  for  him  or  his  wife.     The 
plaintiff  did  keep  the  account  in   separate 
books,  which  were  produced,  as  also  the  gen- 
eral books.    A  "witness  said  that  the  deceased 
told   him   about  a  year  and  a  half   before 
his     death     that     he     had     requested     the 
plaintiff  to  keep  the  account  between  them 
in  a  little  book  at  home,  not  in  the  regular 
day  booh,  so  that,  if  anything  happened,  the 
account  would  not  go  into  the  wholesale  men, 
and  that  he  intended  to  buy  a  house  for  the 
plaintiff's  wife.     Similar  evidence,  althonsb 
less  distinctly,  was  given  by  another  witness : 
— Held,  that  there  was  sufficient  corrobora- 
tion of  the  plaintiff's  statement : — Held,  alao, 
that  the  plaintiff  was  not  obliged  to  prove 
a  definite  term  for  which  credit  was  given; 
the  agreement  was  in  effect  one  that  the  tes- 
tator was  to  hold  the  money  at  least  until  the 
plaintiff  demanded  it;  and,  as  there  was  no 
demand  before  the  16th  May,  1895,  the  ac- 
tion was  in  time : — Held,  also,  that  the  agree- 
ment was  not  one  which  offended  against  the 
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law  relatmg  to  frauds  upon  creditors;  and 
the  defendants  were  not  in  a  position  to 
raifle  such  a  question,  not  baying  pleaded  it. 
Daf  T.  Day,  17  A.  R.  157.  Wilson  v.  Howe, 
23  C.  L.  T.  137,  5  O.  L.  R.  323,  1  O.  W.  R. 
272,  2  O.  W.  R.  52. 

Aeeovnt  —  Co-owners  of  land — Partner- 
•Jbip— Prmoipol  and  agent — Tntstee — Outlay 
ofli  land—RenU,^ — ^The  plaintiff  sold  a  half 
interest  in  land  to  the  defendant,  and  they 
agreed  to  build  houses  thereon  at  their  joint 
cost  and  to  raise  part  of  the  money  for 
the  purpose  by  mortgages  upon  the  property, 
and  to  contribute  the  remainder  in  equal 
■hares.  The  houses  were  completed  and 
rented  in  1891 ;  the  defendant,  who  was  on 
the  spot,  the  plaintiff  living  in  another  pro- 
Tince,  <»llected  tlie  rents  on  joint  account, 
and  paid  out  of  them  the  interest  on  the 
mortgages  and  the  taxes  and  other  outlays 
npon  the  property,  sending  accounts  from 
time  to  time  to  the  plaintifiE.  The  plaintiff, 
alleging  that  Uie  defendant  did  not  contri- 
bnte  his  just  share  of  the  cost  of  the  houses, 
and  that  he  had  not  properly  accounted  for 
the  rents,  brought  an  action  for  an  account 
on  the  15th  August,  1902:— JETeM,  that  the 
plaintiff  was  barred  by  the  Statute  of  Limi- 
tations in  respect  of  his  claim  as  to  the 
cost  of  the  houses,  and  also  with  regard  to 
the  rents  except  for  six  years  before  the 
commencement  of  the  action;  the  plaintiff 
and  the  defendant  were  not  partners;  nor 
was  the  defendant  an  express  trustee  for  the 
idaintiff;  he  was  an  ordinary  agent  without 
any  special  fiduciary  character.  Coyne  v. 
Broddy,  15  A.  R.  159,  Burdick  v.  Qarrioh, 
L.  R.  5  Ch.  233,  and  LyeU  v.  Kennedy,  14 
App.  Gas.  437,  distinguished.  Ross  v. 
Robertson,  24  O.  L.  T.  ^  7  O.  L.  R.  413, 
3  0.  W.  R.  158,  513. 


_  OT«r  several  j^mjtm 

-Statute  of  LimiiaHons  pleaded  —  Part  pay- 
ment  pleaded — Proof  of  appropriation  of  pay- 
menu] — ^Action  to  recover  the  amount  of  an 
open  account  The  learned  Master  found  that 
the  bar  of  fhe  Statute  of  limitations  was 
&tal  to  all  the  plaintiff's  claim  prior  to  July, 
im,  except  $3.76.-~Teetzel,  J.,  held  that  the 
burden  of  proof  lies  on  the  party  who  sets 
up  part  payment  on  a  partially  statute  barred 
aoouont  to  shew  that  the  payment  was  ex- 
pressly or  by  necessary  implication  made  with 
reference  to  the  earlier  items. — ^Plaintiffs 
daim  dismissed  as  to  statute  barred  items.— 
Judgment  of  Local  Master,  Cornwall, 
alBimed.  Boss  ▼.  Flanagan  (1911),  19  O. 
W.  R.  499,  2  O.  W.  N.  1267. 

Aelptoirledsment  —  Authentic  act  — 
Seeuritf — Novation — New  period,]  —  The 
acknowledgment  by  an  authentic  act  of  a 
debt  which  may  be  barred  by  a  five  years' 
prescription,  accompanied  by  a  hypothec  to 
guarantee  the  payment,  does  not  operate  as 
a  novation.  Therefore,  the  debt  will  be  bar- 
ted  by  a  new  period  of  five  years  counting 
from  the  execution  of  the  authentic  Act. 
Ruma  T.  BouUane,  29  Que.  S.  C  448. 


would  not  be  able  to  meet  it  when  due;" — 
Held,  a  sufficient  acknowledgment  to  take 
the  debt  out  of  the  Statute  of  Limitations. 
SUver  V.  Butler,  40  N.   S.  R.  46. 

AokBowledsmea&t  —  Payment  of  divi- 
dend hy  assignee — Interruption  of  prescrip- 
tion.]— The  payment  of  a  dividend  upon  a 
debt  by  the  curator  to  an  assignment  of  pro- 
perty, does  not  interrupt  prescription ;  in  the 
present  cause  it  was  not  even  alleged  that 
the  defendant  had  interrupted  the  prescrip- 
tion or  had  renounced  the  benefit  of  it.  Des- 
rosiers  v.  Burdon,  7  Que.  P.  R.  396. 

Ao]uio^7ledl8:]nent  in  writing — Agent 
of  ewecutor — Power  of  attorney — Letter,] — 
A  power  of  attorney  from  the  executor,  resi- 
dent out  of  the  jurisdiction  of  a  deceased 
maker  of  a  promissory  note  to  the  surviving 
maker,  within  the  jurisdiction,  "  to  do  all 
things  which  may  be  legally  requisite  for  the 
due  proving  and  carrying  out  of  the  provi- 
sions "  of  the  will,  which,  among  other  things, 
directs  the  payment  of  the  testator's  debts, 
does  not  authorise  the  surviving  maker  to 
bind  the  estate  by  an  acknowledgment  of  a 
debt  of  which  the  executor  knows  nothing, 
and  which  is  barred  at  the  time.  A  letter 
from  the  executor  of  one  maber  of  a  note  to 
the  holder  thereof,  advising  the  holder  to  look 
to  the  surviving  maker  for  payment,  as  he 
is  now  doing  well,  is  not  a  sufficient  acknow- 
ledgment. A  direct  acknowledgment  of  the 
debt  in  a  letter  by  the  executor  of  one  maker 
of  a  note  to  the  surviving  maker  is  of  no 
avail  to  the  holder.  Judgment  of  Boyd,  C, 
31  O.  R.  573,  20  C.  L.  T.  209,  affirmed. 
King  v.  Rogers,  21  C.  L.  T.  106,  1  O.  L.  R. 
69. 

Aokaowledsment  of  debt  —  Interrup- 
tion —  Art,  2264,  0,  0.]— An  acknowledg- 
ment of  a  debt,  not  operating  as  a  novation, 
is  prescribed  by  the  same  lapse  of  time  as 
the  debt  itself,  the  prescription  of  which  it 
has  interrupted.  Charette  v.  Lacomhe,  17 
Que.  S.  C.  539. 

Aokno'wIedKnient  of  debt  —  Sealed 
instrument  — Promissory  note  —  Period  of 
limitation.] — A  private  writing,  described  by 
the  parties  hereto  as  an  '*  indenture,"  and 
executed  under  seal,  containing  an  acknow- 
ledgment of  a  personal  debt,  with  hypothec 
on  real  property  to  secure  the  payment  of 
such  debt,  is  not  a  promissory  note,  and  the 
prescription  of  five  years  does  not  apply. 
Zampino  v.  Blancheri,  24  Que.  S.  G.  265. 


_  —  Letter  —  Refusal 

to  sifn  promissory  note.] — In  reply  to  a  let- 
ter from  the  plaintiffs  enclosing  a  promis- 
sory note  for  the  amount  claimed,  with  a  re- 
Qoest  to  ngn  it,  the  defendant  wrote :  *'  Some 
ftitnre  time  I  may  be  able  to  do  something 
for  yon.  I  am  not  able,  at  present,  and  it 
would  not  do  for  me  to  sign  a  note,  as  I 


Aotioas  for  damases  asalnst  o^ 
ers  of  rail-ways  under  tbe  legislative 
avtbority  of  the  Parliament  of  Can- 
ada —  Continuous  damage — Flooded  lands.] 
— The  limitation  of  one  year  in  s.  306  of  the 
Railway  Act,  R.  S.  C.  1906,  c.  37,  does  not 
apply  to  an  action  of  damages  for  the  con- 
tinuous flooding  of  land,  caused  by  the  defec- 
tive construction  of  culverts  on  a  railway 
within  the  legislative  authority  of  the  Parlia* 
ment  of  Canada.  Leamy  v.  Can.  Pac.  Rw. 
Co.  (1910),  38  Que.  S.  C.  149. 

Annuity  —  Will  —  Charge  on  land  — 
Arrears — Lunatic.] — By  a  will  made  in  1872, 
a  testator  who  died  in  the  same  year  devised 
land  to  two  sons,  "subject  to  the  payment 
by  my  said  two  sons,  of  the  sum  of  $200 
per  annum,  for  the  benefit  of  my  son  Thomas 
Anson,  which  said  sum,  or  annuity,  or  so 
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much  thereof  a«  shall  be  reasonably  neces- 
sary for  the  support  and  maintenance  of  my 
son  Thomas  Anson,  shall  be  paid,  yearly 
and  every  year  for  and  during  the  natural 
life  of  my  said  son  Thomas,  to  the  person  or 
persons  who  may  be  his  guardian  or  guard- 
ians." The  son  Thomas  Anson  was  of  age 
at  the  time  of  the  testator's  death,  but  was 
of  unsound  mind,  and  he  was  declared  a 
lunatic  in  1898,  and  the  plaintiffs  were  ap- 
pointed committee  of  his  person  and  estate. 
After  the  father's  death,  the  son  lived  with 
his  mother,  to  whom  from  time  to  time  till 
February,  181^,  payments  were  made  on  ac- 
count of  the  annuity: — Held,  that  the  an- 
nuity was  charged  on  the  lana ;  that  it  was, 
therefore,  by  virtue  of  s.  2  (3)  of  the  Limi- 
tations Act,  R.  S.  0. 1897,  c  133,  rent  within 
the  meaning  of  that  Act ;  that  the  payments 
to  the  moUier,  who  was  the  natural  guar- 
dian, were  good;  and  that  the  statute  did 
not  begin  to  run  till  the  last  of  them  were 
made;  that  apart  from  the  question  of  dis- 
ability the  right  of  action  would  have  been 
barred  at  the  expiration  of  ten  years  from 
that  time ;  but  that  by  ss.  43  and  44  the  time 
was  extended  for  five  years  from  the  removal 
of  disability,  or  for  twenty  years;  and  that, 
therefore,  an  action  brought  in  February, 
1900,  was  in  time ;  and  that  six  years'  arrears 
could  be  recovered.  Judgment  in  31  O.  R. 
604,  20  C.  li.  T.  120,  affirmed.  TnuU  and 
Guarantee  Co,  v.  Tru9U  Corporation  of  On- 
tario, 21  C.  L.  T.  373,  2  O.  L.  R.  97. 

AMdg:iiBient  of  debt  —  8herifr»  $ale — 
Equitable  asHimment — Payment  to  stranger 
— Ratification.! — In  Nova  Scotia,  book  debts 
cannot  be  sold  under  execution,  and  the  act 
of  the  execution  debtor  in  allowing  such  sale 
does  not  constitute  an  equitable  assignment 
of  such  debts  to  the  purchaser.  The  purchasr 
received  payment  on  account  of  a  debt  so 
sold,  which,  in  a  subsequent  action  by  the 
creditor  and  others,  was  relied  on  to  prevent 
the  operation  of  the  Statute  of  Limitations  $ 
— Held,  that,  though  the  creditor  might  be 
unable  to  deny  the  validity  of  the  payment, 
he  could  not  adopt  it  so  as  to  obtain  a  right 
of  action  thereon,  and  the  payment,  having 
been  made  to  a  third  party  who  was  not  his 
agent,  did  not  interrupt  the  prescription. 
Keighley  v.  Durant,  [1901]  A.  C.  340,  fol- 
lowed. Moore  v.  Roper,  26  C.  L.  T.  55,  35 
S.  C.  R.  533. 

Bill  of  Ezehaas®  —  Period  of  limita- 
tion.]— A  bill  of  exchange  given  for  a  com- 
mercial debt  is  barred  by  five  years'  lapse  of 
time.  Ouimond  Y.  Blanchard,  21  Que.  S. 
C.  106. 

Building  —  Faulty  construction — Action 
against  architect  or  contractor  —  Starting 
point.] — The  prescription  of  an  action 
against  the  contractor  or  architect  for  the 
total  or  partial  loss,  within  10  years,  of  a 
building  constructed  by  them,  has  for  its 
starting  point  the  manifestation  within  the 
10  years  of  the  fault  in  the  construction  or 
in  the  soil,  and  such  right  of  action  endures 
for  30  years  from  the  time  of  the  manifesta- 
tion of  such  fault.  Archamhault  v.  Cur6 
and  Churchwardens  of  St.  Charles  de  La- 
chenaie,  12  Que.  K.  B.  349. 

Claim  on  promissory  noto  —  Com- 
mencement of  statutory  period — Return  of 
defendant  from  beyond  seas — ^Amendment — 
Limitation   Acts  in   force  in   territories  — 


Imperial  Acts  —  Territorial  Ordinance  — 
Bfifect  of.  Piano  Manufacturing  Co.  T. 
Peterson  (N.W.T.),  3  W.  L.  R.  565. 

Claims  for  profossional  sorrioes  — 

Cross-accounts — Items  more  than  6  years 
old  —  Effect  of  later  items  —  Statute  of 
Frauds — Promise  to  pay  for  services  ren- 
dered to  third  persons — Claim  against  execu- 
tor —  Corroboration  —  Entries  in  books  — 
Evidence.  HaUiweU  v.  Zwick,  13  O.  W.  R.  1. 

Constmotion  of  statute  —  Contract 
for  supply  of  electric  Ught — NegUgence — In- 
jury to  person  not  privy  to  contract — "  Con- 
solidated Railway  Company's  Act,  1896,"  59 
v.,  o.  55  (B.C.)  ss.  29,  50,  60.]— Appellant 
company,  having  acquired  the  property, 
rights,  contracts,  privileges  and  franchises 
of  Consolidated  Rw.  and  Light  Co.,  under 
provisions  of  *'  Consolidated  Railway  Co.'s 
Act,  1896,"  (59  v.  c  55  (B.C.),  is  entitled 
to  benefit  of  Limitation  of  Actions  provided 
by  s.  60  of  that  statute,  Idlngton,  J.,  dis- 
senting.— Limitation  so  provided  applies  to 
case  of  an  infant  injured  while  residing  in 
his  mother's  house  by  contact  with  an  elec- 
tric wire  in  use  there  under  a  contract  be- 
tween company  and  his  mother.— Judgment 
appealed  from  (14  B.  C.  R.  SSS4),  reversed, 
Davies  and  Idington,  JJ.,  dissenting.  B.  O. 
Electric  Rw.  Co.  v.  Crompton  (1910),  30  C. 
L.  T.  524,  43  S.  C.  R.  1. 

Contraet  —  Fraud  —  Creditor's  aetian 
—  Knowledge  of  fraud  —  Pleading.] — ^Inas- 
much as  an  action  by  a  creditor  to  set  aside 
a  contract  for  fraud  must,  under  art  1040, 
C.  C,  be  brought  within  one  year  from  the 
time  of  his  obtaining  a  knowledge  of  soch 
contract,  and  inasmuch  as  that  article  is 
prohibitory  in  its  terms,  and  denies  abso- 
lutely the  right  of  action  unless  exercised 
within  the  year,  it  is  essential,  whenever  the 
fact  does  not  appear  by  the  aates  of  the  con- 
tract attached  and  of  the  institution  of  the 
suit  of  proceeding,  that  the  party  seeking 
the  avoidance  of  the  contract  should  allege 
and  prove  that  he  only  obtained  knowledge 
thereof  within  the  year  preceding  the  insti- 
tution of  his  suit  or  proceeding.  Where  not 
pleaded,  the  objection  based  on  the  omission 
of  such  allegation  may  be  raised  at  any 
stage  of  the  case.  Gagnon  v.  Dunbar,  20 
Que.  S.  C.  515. 

Costs  —  Solicitor  —  Distraction — Judg- 
ment— Period  of  prescription — Prite-nom — 
Discontinuance  of  action  —  Termination  of 
retainer  —  Commencement  of  statutory 
period.] — ^Distraction  of  costs  is  a  judgment 
in  favour  of  the  attorney  or  solicitor,  and 
therefore  he  has  a  title  to  his  costs,  whic^  can 
only  be  barred  by  a  30  years'  prescription,  as 
against  the  party  ordered  to  pay  the  costs 
or  against  the  person  really  liable  of  whom 
the  other  is  the  prSte-nom. — The  short 
period  of  prescription  for  professional  ser- 
vices and  disbursements  of  the  advocate  of 
the  plaintiff  runs  from  the  date  of  discon- 
tinuance of  an  action  brought  by  the  latter, 
even  if  it  is  not  followed  by  a  judgment — 
The  costs  of  an  action  are  not  due  to  the 
advocate  until  his  mandate  ad  litem  has 
ended  by  a  judgment  or  otherwise.  Bernard 
V.  Carbonneau,  15  Que.  K.  B.  330. 

Damages — Quasi^Uct  —  Prescription  — 
Interruption  of  —  Settlement  with  adverae 
party— Demurrer^C.   P.    191,    0.    O.    ««87, 
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2262.] — A  right  of  action  for  quasi-deUotwU 
damases  ia  lost  and  extingniahed  by  the  lapse 
of  one  year ;  all  the  allegations  of  the  dedUura- 
tion  relating  to  said  prescribed  right  should 
be  rejected  on  demurrer.  An  agreement  with 
the  defendant  company's  manager  by  which 
the  company  is  to  pay  plaintiff  "his  wages 
until  such  time  as  the  doctor  attending  liim 
should  advise  that  he  was  able  to  return  to 
work"  does  not  interrupt  prescription,  said 
agreement  creating  a  new  debt  based  on  the 
contractual  relationship  between  the  parties 
and  giving  a  new  and  different  cause  of  ac- 
tion. McKinstry  ▼.  Irvin  (1910),  12  Que. 
P.  R.  214. 

Debt  —  Acknowledgment  —  To  whom 
made — Stranger — Vendee  of  hook  dehta  — 
Right  of  sheriff  to  teU — Absence  of  statutory 
uuthoritjf.] — An  acknowledgment  or  pay- 
ment, to  take  a  debt  out  of  the  Statute  of 
Limitations,  must  be  made  to  the  party 
legally  entitled  to  receive  the  same  or  his 
agent.  An  acknowledgment  or  payment  made 
to  a  person  who  occupies  the  position  of  a 
stranger  baa  no  binding  force  or  effect  what- 
ever. A  sale  by  the  ueriff,  of  book  debts, 
without  statutory  authority,  is  void,  and 
coafers  no  right  upon  the  purchaser.  Moore 
T.  Roper,  37  N.  S.  R.  161. 

Debt  —  Acknowledgment  —  Writing  — 
Paywtents  —  Appropriation,]  —  An  acknow- 
ledgment of  a  debt  or  promise  to  pay,  to 
take  such  debt  out  of  the  law  of  limitations, 
most  be  in  writing,  and  cannot  be  proved  in 
any  other  way  (art.  1235,  O.  G.)  A  pay- 
ment made  before  any  of  the  items  of  an 
aoooont  have  been  prescribed  should  be  im- 
puted to  the  earliest  item  of  the  account,  no 
item  of  the  account  bearing  interest  and  all 
beinc  of  the  same  nature  and  equally  oner- 
ous; art.  1161,  C.  C.  Bea%idoin  v.  Fecteau, 
14  Que.  K.  B.  29. 

Debt  —  Fart  payment  —  Dividend  paid 
Vy  maeignee  for  creditors.] — A  dividend  paid 
by  an  assignee,  under  the  usual  voluntary 
aaaisnment  by  a  debtor  for  the  benefit  of  his 
creditors,  is  not  such  a  part  payment  as  will 
take  a  debt,  otherwise  barred,  out  of  the 
Statate  of  Limitations,  21  Jac  I.  c  16. 
Birkett  ▼.  Bissonette,  10  O.  W.  R.  171,  15 
O.  LuR.93. 


it.]  —  Mortgagee  brought  an 
action  of  ejectment  and  recovered  judgment 
which  he  recorded,  but  took  no  further  steps 
for  20  years: — Heldt  that  judgment  and 
mortgage  were  both  barred.  Re  Lands  of 
Jmamee  lAng  (1908),  43  N.  S.  R.  60. 


eentnuit  —  Fleading,] — ^The 
plaintiff  should  allege  in  his  declaration  aU 
tkat  is  essential  to  the  maintenance  of  the 
right  of  action  which  he  asserts. — If  his  de- 
claration discloses  an  action  absolutely  pre- 
scribed according  to  our  law,  he  cannot,  in 
reply  to  a  idea  of  prescription,  allege  that  his 
action  is  governed  by  the  law  of  a  foreign 
eoontry  which  does  not  recognise  such  pre- 
scription, even  when  the  declaration  discloses 
tkat  the  contract  was  made  in  that  country. 
ShmtUu^  T.  Tyler,  16  (iue.  S.  C.  401. 


aeld  and  delivered  —  Division 
Comri — Amendment  of  defence  —  Misleading 
pmrUeMimrs  of  elaim,] — Action  in  a  Division 
Court  for  the  amount  of  an  account  for 
goods  sold  and  d^vered  to  the  defendant  by 


the  plaintiffs.  The  particulars  attached  to 
the  summons  gave  the  dates  of  sale  as  in 
1896,  and  the  action  was  brought  within  six 
years  from  the  earliest  date  given.  The  de- 
fendant entered  a  dispute  note,  but  did  not 
give  notice  of  a  defence  of  the  Statute  of 
Limitations.  When  the  plaintiffs'  books 
were  produced  at  the  trial,  they  shewed  that 
the  entries  were  all  made  in  1895,  more  than 
six  years  before  action: — Held,  that  the  de- 
fendants should  have  leave  to  amend  by  set- 
ting up  the  statute  as  a  defence,  and  were 
entitled  upon  that  defence  to  defeat  the 
action.     Meehan  v.  Berry,  22  C.  L.  T.  237. 

Injury  froai   eleotrio  light   wire  — 

8iw  months*  limitation  clause  in  Act  of  In- 
corporation —  Negligence,  ] — While  plaintiff 
was  working  in  his  mother's  cellar  he  touched 
an  electric  light  wire  with  a  saw  and  was 
injured.  The  action  was  commenced  more 
than  six  months  after  the  injury  was  sus- 
tained. The  Incorporation  Act  of  the  de- 
fendants required  that  actions  for  damages 
or  injury  sustained  "  by  reason  of  the  tram- 
way or  railway  or  the  works  or  operations 
of  the  company  "  shall  be  commenced  within 
six  months  after  such  damage  or  injury  re- 
ceived : — Held,  that  as  action  not  founded  on 
contract  it  must  be  dismissed.  Note  the 
comprehensive  phrase  quoted  above.  Oromp- 
ton  V.  BHtish  Columbia  Electric  Rw,  Co. 
(B.C.),  10  W.  L.  R.  377. 

Interruption  <if  statute  —  Assignment 
for  creditors  —  Claim  against  estate.] — An 
assignment  of  property  for  the  benefit  of 
creditors  does  not  interrupt  prescription. — 2, 
The  lodging  of  his  claim  by  a  creditor  in  the 
hands  of  the  curator  of  the  estate  of  an  in- 
solvent, the  collocation,  and  part  payment  of 
such  claim,  by  the  curator,  interrupt  pre- 
scription. Carter  v.  McLean,  20  Que.  S.  C. 
305. 

Interruption  of  statute  —  Claim  for 
services — Oift  in  recognition  of— Payment — 
Subsequent  annulment.] — ^The  defendant  had 
for  several  years  been  the  agent  and  solicitor 
of  a  lady,  and  she,  to  testify  her  profound 
gratitude  for  his  services,  and  as  a  mark  of 
her  affection,  made  him  a  gift  of  $8,000  out 
of  her  estate  from  the  moment  of  her  de- 
cease and  before  the  division  of  her  property. 
This  gift  was  annulled  by  the  Court  (Q.  R. 
12  S.  C.  162,  13  S.  C.  205),  upon  the  ground 
that  it  was  a  donatio  mortis  causa.  The 
defendant  then  accounted  for  the  sum  which 
he  had  received  from  the  executors  in  re- 
spect of  the  gift,  but  asserted  a  set-off  of  a 
greater  amount  as  due  to  him  by  the  estate 
of  the  deceased  for  solicitor's  and  agent's 
charges.  The  plaintiff  replied  that  the  de- 
fendant's claim  was  prescribed : — Held,  that, 
although  the  gift  had  been  declared  void,  the 
prescription  of  the  defendant's  claim  had  been 
interrupted  by  the  recognition  and  promise 
to  pay  which  the  gift  imported,  and  had  been 
suspended  until  the  decease  of  the  donor,  the 
defendant  not  being  able  before  that  to  claim 
the  price  of  his  services;  and,  moreover,  the 
prescription  had  been  interrupted  by  the  pay- 
ment by  the  executors  of  the  amount  of  the 
gift  Boucher  v.  Morrison,  20  Que.  S.  C. 
151. 

Interruption  of  statute  —  Froof  of 
payments  —  Admissions.] — ^In  a  commercial 
matter,  governed  by  art.  1235,  C.  C,  proof 
of  payments  interrupting  prescription  may  be 
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made  by  the  admission  of  the  defendant;  tinguiahed.  Hart  v.  Griffin,  21  G.  L.  T.  567, 
art.  1245,  G.  G.  Quay  v.  Gifoy,  11  Que.  K.  B.  referred  to.  Harrington  v.  Meloney,  21  G. 
425.  L.  T.  598. 


Intestate  estate  —  Claimi  of  creditors 
— Duty  of  administrator.l — ^B.  died  intestate 
in  1^3  and  his  estate  was  distributed  in 
1896  among  the  creditors  of  whose  daim  the 
administrator  had  then  notice.  In  1909  the 
administrator  discovered  further  assets: — 
Held,  that  the  claims  of  creditors  were  bar- 
red by  the  Statute  of  Limitations,  which  the 
administrator  would  be  bound  to  plead  in  an 
action  by  a  creditor;  and  the  next  of  kin 
were  entiUed.  Re  Bedson  (1910),  14  W.  L. 
R.  541. 

Jndsiuei&t  —  Action  on  —  Emecutiou — 
^ale  of  land  —  8um  realized  credited  on 
judgment  —  Part  payment,} — ^The  plaintiff 
entered  a  judgment  against  the  defendant, 
and  22  years  afterwards  brought  an  action 
on  the  judgment.  The  defendant  pleaded 
the  Statute  of  Limitations.  It  appeared 
that  within  the  20  years  an  execution  had 
been  issued  on  the  judgment,  and  the  de- 
fendant's land  had  been  sold  under  the  exe- 
cution, and  knocked  down  to  the  plaintiff 
for  a  small  sum,  which  sum  was  credited 
on  the  execution: — Held,  that  this  was  part 
payment  within  the  meaning  of  the  statute. 
Hart  V.  Giffin,  40  N.  S.  R.  23a 

Judtpaemt  —  Ewecution — Part  payment.} 
— ^This  action  was  brought  on  the  10th  Janu- 
ary, 1898,  on  a  judgment  for  $412.69  entered 
on  the  24th  November,  1876 ;  the  defence  was 
the  Statute  of  Limitations.  An  execution 
was  issued  on  the  17th  December,  1877,  re- 
turnable within  sixty  days.  The  sheriff  on 
the  31st  January,  1878,  sold  the  defendant's 
land  under  execution.  It  was  knocked  down 
to  the  plaintiff  for  $35,  and  this  sum  was 
credited  on  the  execution: — Held,  that  this 
was  part  payment  within  the  meaning  of  the 
statute.  Chinnery  v.  Evans,  11  H.  L.  Gas. 
115,  followed.  Hart  v.  Oriffin,  21  C.  L.  T. 
567. 

JiidsBieiit  —  EsDCcution — Part  payment,} 
—  The  plaintiff  recovered  judgment  against 
the  defendant  in  the  Supreme  Goui^t  on  the 
18th  October,  1875.  and  recorded  the  same 
80  as  to  bind  the  lands  of  the  defendant. 
The  first  execution  was  issued  thereon  on 
the  23rd  October,*  1875,  and  returned  unsat- 
isfied. The  defendant  died  intestate  on  the 
2Gth  April.  1876.  On  the  10th  September, 
1887,  another  execution  was  issued,  di- 
rected against  lands  of  the  defendant.  A 
portion  of  the  defendant's  lands  were  sold 
thereunder,  and  purchased  by  the  plaintiff, 
and  the  amount  of  the  proceeds  was  cred- 
ited on  the  execution.  On  the  14th  July, 
1901,  one  Lefurgey  purchased  from  the  heirs 
the  remaining  lands  that  belonged  to  the  de- 
fendant. On  the  31st  August,  1901,  the 
plaintiff  obtained  leave  to  issue  another  exe- 
cution for  the  balance  due  on  the  judgment, 
and  he  proceeded  under  the  execution  to  sell 
the  lands  purchased  by  Lefurgey.  An  order 
was  made  staying  proceedings  until  an  issue 
should  be  directed  and  tried  as  to  the  title 
of  the  lands. — Semhle,  that  proceedings  were 
barred  by  the  Limitations  Act.  the  sheriff 
not  being  the  agent  of  the  judgment  debtor. 
Chinnery  V.  Evans,  11  H.  L.  Gas.  115,  dis- 


Jndsment  —  Revivor — Time — Notice,} 
—In  1894  the  plaintiff  obtained  etf  parU 
(the  defendant  being  out  of  the  jurisdic- 
tion) an  order  reviving  a  judgment  for  the 
payment  of  money  which  he  had  recovered 
against  the  defendant  in  1875.  and  allo¥nng 
the  entry  of  a  suggestion  on  the  judgment 
roll,  and  the  issue  of  execution.  Tlie  plain- 
tiff entered  the  suggestion  in  1894,  and  after- 
wards examined  the  defendant  as  a  judgment 
debtor,  whereupon  the  defendant  made  an 
offer  of  settlement,  which  was  not  accepted. 
The  plaintiff  died  in  1895  and  the  defendant 
in  lS&&,  after  which  the  personal  represen- 
tative of  the  plaintiff  obtained  an  order  on 
prafdpe  reviving  the  action  in  his  name  as 
plaintiff  and  in  that  of  the  personal  repre- 
sentative of  the  defendant  as  defendant: — 
Held,  that  the  last  order  should  have  been 
made  on  notice,  but  it  was  proper  to  treat 
an  application  to  set  it  aside  as  a  substan- 
tive motion  on  notice,  and.  so  treating  it, 
the  order  should  be  confirmed.  The  order 
made  in  1894  reviving  the  judgment  should 
have  been  made  on  notice,  under  the  Gom- 
mon  Law  Procedure  Act,  then  in  force,  but, 
under  the  circumstances  of  the  defendant's 
absence  from  the  country,  his  subsequent 
examination,  and  the  attempted  settlement, 
it  was  a  valid  and  binding  order. — Held, 
also,  following  Mason  v.  Johnston,  20  A.  R. 
412,  that  the  judgment  remained  in  force 
for  twenty  years,  and  the  entry  of  the  sug- 
gestion within  that  time  was  effectual  to 
renew  the  time  from  which  the  statute  be- 
gins to  run.  AUison  v.  Breen,  20  G.  Li  T. 
103,  19  P.  R.  119. 

Above  decision  affirmed  on  appeal.  Boice 
V.  0*Loane,  3  A.  R.  167.  as  to  the  lifetime 
of  a  judgment,  followed  in  preference  to 
English  decisions.  The  practice  of  dealing 
with  the  question  raised  on  an  application 
to  set  aside  an  ex  parte  order  as  if  the  appli- 
cation were  a  substantive  one  for  such  order, 
approved.  Allison  v.  Breen,  20  G.  L.  T. 
207,  19  P.  R.  143. 


Jndfcment   barred   after   20 

Acknowledgment  to  take  case  out  of  statute 
— Execution — Collection  Act.} — ^The  Statute 
of  Limitations,  R.  S.  (1900),  c  167,  s.  22, 
provides  that  no  action  or  other  proceedings 
shall  be  brought  to  recover  any  sum  of  money 
secured  by  any  judgment — ^but  within  20 
years  after  the  present  right  to  receive  the 
same  has  accrued — unless  in  the  meantime 
some  part  of  the  prindpal  money  or  some 
interest  thereon  has  been  paid,  or  some 
acknowledgment  of  the  right  thereto  has 
been  given,  etc. : — Held,  that  the  mere  issue 
of  a  writ  of  execution  and  the  placing  of  the 
same  in  the  hands  of  the  sheriff,  without  any 
further  action  being  taken  thereon  to  enforce 
the  payment,  was  not  sufficient  to  bring  the 
judgment  within  the  saving  clause  of  the 
statute  so  as  to  keep  it  in  force,  and  that  the 
judgment  being  dead  the  execution  fell  with 
it — ^Also,  that  the  section  refers  to  judgment 
generally;  also,  that  the  issuing  of  a  sum- 
mons under  the  Judgment  Debtors'  Act  call- 
ing upon  the  debtor  to  appear  for  examina- 
tion, is  not  such  an  acknowledgment  as  to 
take  the  case  out  of  the  statute.  Bouk  v. 
Flemming,  43  N.  S.  R.  360. 
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_  lemts  bearlac  interest  pro- 
Bomioed  before  the  comincr  into  operation  of 
92  Vict.*  (One.)  c  61«  such  interest  is  pre- 
aeribed  by  the  terms  of  dO  years  and  not  that 
of  5  years  under  Art.  2250  of  the  Civil  Code, 
IS  it  stood  before  the  passing  of  that  Act. 
Royal  Trust  Co,  ▼.  Bate  de  Chaleur§  Rto.  Oo» 
(1906).  13  Bx.  C.  R.  9. 


UaiitatiaB  and  preseription  distin* 
pUaked  —  lAmitaiian  <u  to  penal  actione 
— PenaHy  for  failure  to  do  a  thing  within  a 
specified  Ume— Continuing  offences — Start- 
inff  «omt  for  period  of  limitation  of  ttetions.] 
— Lunitation  of  the  time  within  which  an 
tction  may  be  brought  operates  as  an  extinc- 
tioD  of  the  right  to  bring  it  and  is  an  absolute 
bar  to  it,  of  wliich  the  Courts  must  take 
notice,  if  it  appears  on  the  face  of  the  plead- 
ings. In  that  respect,  it  differs  from  ex- 
tinctive prescription  which  only  gives  rise 
to  a  presumption  that  the  obligation  affected 
by  it  has  been  discharged,  and  must  there- 
fore be  pleaded. — ^The  action  to  recover  a 
penuUty  accrues,  and  the  limitation  period  in 
which  it  may  be  taken  begins  to  run,  as  soon 
as  the  offence  is  committed. — ^When  a  statute 
that  prescribes  performance  of  an  act  within 
a  specific  delay,  makes  a  failure  to  comply 
a  penal  offence,  the  latter  is  committed  and 
the  penalty  is  recoverable  at  the  expiration 
of  the  delay  so  fixed.  Hence,  the  limitation 
period  for  bringing  the  action  runs  from  the 
same  time.  {Bendsley  v.  Morgan,  5  L.  C. 
J.  54,  overruled.)  VroysdiU  d  Anglo- Am, 
TeL  Co.   (1909),  19  Que.  K.  B.  163. 

IdiBltatlon  of  one  year,  applicable  to 
revocatory  actions,  provided  in  C.  C.  by  Art. 
lOdSL  and  following,  does  not  extinguish  the 
right  to  creditors  of  an  insolvent  company 
to  have  a  shareholder  ordered  to  restore 
assets,  withdrawn  from  the  company  to  the 
prejudice  of  its  creditors.  Hyde  v.  Thibau- 
(1910),  11  <^e.  P.  R.  419. 


—  Physicians  and  surgeons 
— Voniraet.] — ^The  prescription  provided  by 
Arts.  2261  and  2262  is  not  applicable  to  a 
wrong  arising  out  of  contract,  in  the  case, 
for  example,  of  a  physician  or  surgeon  guilty 
of  want  of  skill  and  of  negligence  in  the 
exercise  of  his  profession.  Chiffith  v.  Ear- 
wood,  9  Qae,  Q.  B.  299,  2  Que.  P.  R.  485. 


it  —  Injury  to  ser- 
rest]— Under  Art.  2262,  C.  C,  the  action 
of  a  workman  against  his  employer  for  the 
recoveiy  of  damages  for  bodily  Injuries  re- 
ceived in  the  course  of  his  employment,  is 
prescribed  by  one  year,  and  the  Court  is 
bound  to  apply  the  prescription  although 
not  pleaded.  The  doctrine  of  faute  contrac- 
tmeOe  does  not  apply  to  such  case.  RohO- 
l^d  T.  Wand,  17  Que.  S.  C.  456. 


it  —  Injury  to  ser- 
vemt  —  Period  of  prescription,] — ^An  action 
by  a  workman  against  hLs  employer  to  re- 
eom  damages  for  bodily  injury  resulting 
fnoi  an  accident  in  the  course  of  his  work 
is  prescribed  by  the  lapse  of  one  year,  ac- 
eofdlng  to  the  terms  of  Art.  2262  (2),  C.  C, 
nad  not  by  the  lapse  of  two  years  according 
to  the  terms  of  Art.  2261  (2),  C.  C.  Ver- 
MOiet  V.  Dosiimon  CoUon  Co.,  32  Que.  S. 
C  281. 


Money  demamd  —  Payment  on  account 
by  party  chargeable  —  Application  of  pro- 
ceeds of  security,] — ^The  plaintiff  sued  for 
the  balance  due  upon  two  lien  notes,  which 
were  more  than  six  years  overdue  at  the 
time  of  suit.  He  had  retaken  the  goods  for 
which  the  notes  were  given,  and  re-sold  them, 
crediting  the  defendant  with  the  proceeds 
of  sale: — Held,  not  a  payment  by  the  party 
chargeable  or  his  agent  suflScient  to  take  the 
case  out  of  the  Statute  of  Limitations.  Mas- 
•ey-Harris  Co,  v.  Smith,  6  Terr.  L.  R.  50. 

Money  demand  —  Statute  —  Dual  lan- 
guage —  Set-off  —  Delay  —  Pleading  — 
Costs  —  Success  in  part,} — The  prescrip- 
tion established  by  paragraph  4  of  Art.  2262, 
C.  C,  only  applies  to  actions  by  hotel  keep- 
ers, boarding-house  keepers,  and  other 
tradesmen,  and  not  to  a  bill  for  board  by 
one  who  does  not  make  a  trade  of  keeping 
a  boarding-house. — 2.  The  English  text  of 
paragraph  4  of  Art  2262,  being  more  in  ac- 
cord with  the  law  as  it  stood  at  the  time 
of  codification,  should  prevail  over  the 
French  text. — 3.  In  an  action  to  recover  the 
amount  due  under  a  covenant  the  defendant 
cannot  claim  a  set-off  for  twenty-one  years' 
board,  when,  in  view  of  intervening  trans- 
actions between  the  parties,  such  claim  will 
give  rise  to  a  serious  contest — it  cannot  be 
adjusted  promptly  or  summarily,  but,  on  the 
contrary,  will  necessitate  a  difficult  account- 
ing^ and  a  long  inquiry  —  and  it  is  also 
claimed  in  another  action  between  the  par- 
ties.— i.  Since  the  new  Code  of  Civil  Proce- 
dure, it  is  sufficient,  in  a  plea  of  set-off,  to 
ask  for  the  dismissal  of  the  action ;  it  is  not 
necessaiy  to  ask  the  Court  to  order  the  set- 
off.— 5.  In  this  case,  the  appellant,  having 
succeeded  in  reversing  the  judgment  below 
in  so  far  as  it  declared  the  debt  which  he 
asserted  as  a  set-off  to  be  prescribed,  which 
judgment,  if  unreversed,  could  have  been 
invoked  against  him  in  another  action,  was 
entitled  to  his  costs  of  appeal.  Naud  v. 
Marcotte,  9  Que.  Q.  B.  123. 

Money  in  Conrt  —  Payment  out  by 
mistake  —  Lapse  of  time — Restitution — In- 
tereet,] — Statutes  of  limitation  have  rela- 
tion only  between  subject  and  subject — the 
Crown  cannot  be  bound  by  them.  The 
Court  is  a  public  trustee  as  to  all  moneys 
and  securities  in  it8  hands.  Moneys  in  Court 
are  in  oustodia  legis — ^in  this  case  tantamount 
to  custodia  regis  —  and  to  such  a  fund 
and  such  a  custodian  the  Statute  of  Limita- 
tions has  no  pertinence.  Suitors  and  claim- 
ants are  not  barred  by  any  lapse  of  time  in 
their  application  for  payment  out  of  Court 
of  moneys  to  which  they  are  entitled,  and 
reciprocally  they  should  not  be  protected  by 
lapse  of  time  from  making  restitution  if  they 
have  improperly  or  fraudulently  received 
moneys  from  the  Court  to  which  they  had 
no  just  claim;  and  an  order  was  made  order- 
ing restitution  after  a  period  of  fourteen 
years,  although  without  interest,  as  the  mis- 
take was  that  of  an  officer  of  the  Court. 
Where  moneys  in  Court  have  been  improp- 
erly paid  out  in  an  action,  a  motion  to 
compel  a  refund  is  the  proper  procedure. 
AlUtadt  V.  Gortner,  20  C.  L.  T.  100.  31  O. 
R.  495. 

Nnisanee  —  Injury  to  property  by  mis- 
use  of    neighbouring    premises   —   Starting 
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point  for  period  of  UmitaHonA — ^The  extinc- 
Bye  prescriptioii  of  the  remedy  for  the  re- 
covery of  damage  caused  to  an  immovable 
by  the  injorioas  eftect  of  chemical  agents  in 
use  in  an  adjoining  factory,  begins  at  the 
moment  of  the  arising  of  the  right  of  action, 
and  that  right  arises  as  soon  as.the  injury 
manifests  itself  in  an  appreciable  fashion. 
VHuistier  t.  Brou99ef^  33  Que.  S.  G.  345. 

Orerpayneat  of  deM  —  Action  to  re- 
cover emc€8§  —  Commercial  debt — Period  of 
prescription,} — Where  by  error  a  person  in 
paying  a  commercial  debt  pays  more  than  is 
due,  the  obligation  to  repay  the  excess  cre- 
ates a  commercial  debt;  and,  therefore,  an 
action  to  recover  the  excess  is  prescribed  by 
the  lapse  of  five  years.  8t,  Maurice  Lumber 
Co.  V.  Scott,  33  Que.  S.  C.  532. 

Partaerslilp  —  Claims  of  partners  inter 
se  —  Period  of  limitation  —  Commencement 
—  Stock  dealings  —  Commercial  partner' 
ship,}  —  A  partnership  formed  between  a 
notary  and  an  advocate  to  operate  upon  the 
exchange  by  the  purchase  of  shares  with 
the  object  of  selling  them  at  a  profit,  is  a 
commercial  partnership.  Therefore,  the  re- 
ciprocal claims  of  the  partners  are  barred 
by  a  lapse  of  five  years  reckoned  from  the 
time  they  become  due,  that  is,  from  the 
moment  at  which  the  partnership  ends.  My- 
ler  V.  Huot,  3D  Que.  S.  C.  483. 

Pavllam  aotton  —  Sale  of  immovable 
by  father  to  daughter  —  Presumption  of 
fraud— Action  taken  several  years  after  sate 
— Proof  of  knowledge  of  sale  infra  annum,] 
There  can  be  no  presumption  of  fraud  at- 
taching to  a  sale  of  his  immovable  property 
by  a  father  to  his  daughter  if  he  re- 
mains proprietor  of  movable  property  which 
his  creditors  may  seize,  and  the  creditors 
cannot  sue  to  have  such  sale  annulled  with- 
out proving  that,  at  the  time  of  the  sale,  the 
seller  was  and  knew  that  he  was  insolvent. — 
The  plaintiff  who  asks  that  a  sale,  which  had 
been  effected  several  years  previously,  be  set 
aside  for  fraud,  must  prove  that  he  knew 
of  the  sale  only  within  one  year  of  the  date 
of  his  action.  Deslandes  d  St,  Jacques 
(1909),  19  Que.  K.  B.  289. 

Payaiei&t  for  serrioes  —  Contract  — 
Quantum  meruit  —  Solicitor  —  Acknow- 
ledgment —  Correspondence  —  Costs,  negs' 
worth  V.  DeCew,  10  O.  W.  E.  575. 

Payment  of  money  —  Order  for  —  In- 
stalments —  Commencement  of  prescrip- 
tion,]— ^The  defendant  had  given  to  the  plain- 
tiff an  order  on  the  Richelieu  &  Ontario 
Navigation  Company  to  receive  $20  a  month 
on  his  wages  till  the  whole  amount  which 
he  owed  to  the  plaintiff  should  be  paid.  Sub- 
sequently he  left  the  employ  of  the  company, 
and  thereby  deprived  the  plaintiff  of  the 
benefit  of  the  order.  He  contended  that  the 
whole  balance  due  to  the  plaintiff  was  pre- 
scribed because  piore  than  five  years  had 
elapsed  since  he  had  left  his  employment: — 
Held,  that  the  debtor  cannot  invoke  against 
his  creditor  Art.  1092,  C.  C,  so  as  to  make 
it  imperative  on  the  latter  to  sue  before  the 
lapse  of  the  term  stipulated  between  them. 
It  is  optional  on  the  part  of  the  creditor  to 
avail  himself  of  that  Article  or  not.— 2.  The 
prescription,  in  cases  like  this  one,  begins  to 


run  only  on  each  instalment  aa  it  matures, 
according  to  the  terms  of  the  order  or  draft 
LaUbert^  v.  Oagnon,  16  Que.  S.  C  292. 

Persoaml  tajwrloa  —  Subsequent  dam- 
age^  —  R^ervation  of  rights,] — ^The  reserve, 
in  a  judgment  awarding  damages  for  bodily 
injuries,  of  the'plaintilTs  recourse  for  dam- 
ages resulting  from  the  same  accident  subse- 
quent to  the  judgment,  has  the  effect  of  in- 
terrupting prescription,  and  therefore  an  ac- 
tion may  be  brou^t  for  the  recovery  of  sub- 
sequent damages,  although  more  than  a  year 
has  elapsed  since  the  date  of  the  acddenL 
Radcot  V.  Ferns,  17  Que.  S.  a  337. 

Personal  Injnry  —  Second  action  — 
Right  reserved,] — In  1895  the  plaintiff  sos- 
tained  bodily  injuries  through  n^ligence  <« 
the  part  of  the  city,  and  recovered  judgment 
for  $1,000  damages  therefor,  recourse  being 
reserved  for  any  further  action  she  might 
have  for  future  damages  which  might  result 
from  the  same  accident.  On  the  3rd  Decem- 
ber, 1897,  she  brought  a  second  action  for 
further  damages  said  to  have  been  ascer- 
tained since  Uie  institution  of  her  first  ae> 
tion,  and  recovered  $5,000  additional 
damages : — Held,  that  at  the  time  the  seoond 
action  was  brought  any  right  that  the  plain- 
tiff may  have  had  was  barred  by  the  limita- 
tion declared  in  Art.  2262,  C.  C,  which  com- 
menced to  run  from  the  day  on  which  the 
right  of  action  accrued;  that  the  Gonrts 
should,  of  their  own  motion,  take  notice  ol 
prescriptions  acquired  in  sudi  cases,  as  pro- 
vided by  Art  2188.  C.  C,  and  dismiss  the 
action;  that  tacit  renunciation  of  such  ac- 
quired prescription  cannot  be  presumed  trom 
the  failure  of  the  defendant  to  plead  the 
limitation  that  the  reservation  in  the  first 
judgment  did  not  constitute  a  judicial  eoJOk- 
denmation  within  the  meaning  of  Art.  2265, 
C.  C,  for  the  purpose  of  interrupting  pre- 
scription already  acquired  or  causing  a  new 
prescription  to  begin;  and  that  there  could 
be  no  reservation  of  an  action  the  right  to 
which  is  absolutely  denied  by  the  pxovisiona 
of  the  Civil  Code.  Such  a  reservation 
amounts  merely  to  a  declaration  that,  in  a 
second  action,  such  judgment  could  not  be 
pleaded  as  chose  iug4e,  provided  the  fatnre 
damages  so  reserved  did  not  appear  to  be 
included  in  the  demand  by  the  first  action; 
and  could  have  no  effect  after  the  expira- 
tion of  one  year.  Montreal  v.  MoGee,  21 
C.  L.  T.  3,  30  S.  C.  R.  582. 

Personal  injnry  —  Second  action  — 
Right  renewed,]  —  The  plaintiff  was  em- 
ployed by  the  defendant  as  a  stevedore.  On 
the  29th  September,  1896,  he  was  injured  by 
some  sacks  of  sugar  falling  on  him.  About 
a  month  later  he  brought  action  for  $1,990 
damages,  alleging  that  he  had  suffered  per- 
manent injuries  and  that  the  accident  was 
caused  by  the  negligence  of  the  defendant 
On  the  16th  March,  1899,  the  plaintiff  ob- 
tained judgment  for  $300  for  damages  sus- 
tained up  to  that  date,  the  Court  reaerring 
the  right  of  the  plaintiff  to  bring  another  ac- 
tion for  future  damages.  This  judgment  was 
satisfied  by  payment  of  the  amount  awarded. 
The  present  action,  brought  under  the  re- 
serve contained  in  the  first  judgment,  was 
for  $4,700  additional  damages.  It  was  only 
commenced  on  the  12th  October,  1899.  more 
than  a  year  after  the  date  of  the  acddent; 
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bat  h  was  contended  that  the  prescription 
whiek  would  otherwise  apply  was  interrupted 
by  the  reserre  in  the  first  judgment,  and  that 
the  year  should  be  calculated  from  that  date : 
— ifsid,  following  Montreal  v.  MoQee,  21  C. 
L.  T.  3,  30  S.  C.  R.  582,  that  the  first  judg- 
ment had  not  the  effect  of  the  interrupting 
preaeription,  Femt  v.  Raoicot,  21  O.  L.  T. 
81- 


—  Board  —  Proof  —  Pre- 
9U9^ion — Legacy  —  Creditor,^ — ^Paragraph 
4  of  2302^  O.  G^  respecting  prescription  of 
actkMifl  for  hotel  and  boarding-houses  charges, 
does  not  apply  to  a  person  who  does  not 
make  it  a  business  of  carrying  on  a  boarding- 
boose. — ^Tbe  presumption  created  by  art  890 
(X  GL  applies  to  legacies  generally,  even  to 
one  which  carries  a  remuneration  with  it; 
and  «Qch  presumptions  can  only  be  destroyed 
by  a  clause  in  the  will  itself,  or  by  an  ad- 
iniasian  made  by  the  creditor  and  established 
aceord^JDC  to  the  rules  of  evidence. — ^All  pre- 
sumptions are  left  with  and  are  discretionary 
with  the  Judge.  Bonin  ▼.  Ducharme  (1910), 
16  B.  L.  n.  s.  391. 


—  Collection  of 
rente  —  Agreement  to  account.]  —  Where 
the  defendant  received  the  rents  of  a  prop- 
erty for  a  period  of  25  yean,  without  during 
that  time  accounting  to  the  plaintiff,  it  was 
Md  that  the  right  to  an  account  was  not 
barred  by  the  lapse  of  time,  the  defendant 
haTias  taken  possession  of  the  property  un- 
der an  agreement  with  the  plaintiff,  which 
had  nerer  been  terminated,  to  hold  the  prop- 
erty for  him  and  to  account  to  him  for  It. 
Ptei  ▼.  Bdwarde,  2  E.  L.  R.  232,  3  N.  B. 
Bq.  4ia 


_^ _, —  Reformation  of 

mgemte  aeetmnt,}  —  An  action  for  the  re- 
ioffnati<m  of  an  agent's  account  is  pre- 
scribed by  A  period  of  five  years.  Orange  ▼. 
Smmv4,  5  Qoe.  P.  R.  100. 


mofta  —  Acknowledgment  — 
inieretL] — After  the  expiration  of  six  years 
fnm  the  making  of  certain  promissory  notes, 
tke  Baker  wrote  to  the  payee's  solicitor  stat- 
inip  that  he  acknowledged  his   indebtedness 

00  the  notes  so  as  to  prevent  the  operation 
oC  the  Statute  of  LdmitationB,  and  that  in  no 
event  would  it  have  made  any  difference,  for, 
statute  or  no  statute,  the  debt  was  one  he 
vooM  pav,  if  it  took  his  last  penny.  He  en- 
dosed  a  letter  to  the  payee  himself,  stating 
tlftat  he  thereby  begged  to  acknowledge  his 
liability  to  him  on  the  notes,  and  that  the 
aeknowledgment  was  made  by  him  to  pre- 
snent  the  runninip  of  the  Statute  of  Limita- 
tiona  Itie  maker  died  a  couple  of  years 
mtUrwmidai — Held^  that  the  claim  was  taken 
ottt  of  the  operation  of  the  statute,  both  as 
to  principal  and  also  the  interest  due,  not 
only  at  the  maturity  of  the  notes,  but  also 

Mftat  Biatority,    by    way   of   damages.     Re 
WfflissM,  24  C.  L.  T.  91,  7  O.  L.  R.  156, 

1  O.  W.  R.  534,  2  O.  W.  R.  47,  3  O.  W.  R. 


Boto  —  Acknowledgment — 
Rremiee  to  paff — Conditional  promiee,] — In 
SB  iction  upon  promissory  notes,  the  defend- 
BBt  pleaded  the  Statute  of  Limitations  :— 
MoMt  that  a  letter  written  by  the  defendant 
tB  tkt  plaintiff's  solicitor,  in  answer  to  one 


from  the  solicitor  demanding  payment  of  the 
notes,  in  which  the  defendant  wrote :  "  I  am 
coming  up  in  a  week  or  two  and  will  fia  it 
up  aU  right"  was  a  sufllcient  acknowledg- 
ment to  prevent  the  statute  running. — 
Edmonds  v.  Ooater,  21  L.  J.  Gh.  290,  and 
Collins  v.  Stack,  1  H.  &  N.  605,  followed.— 
Another  letter  in  which  the  defendant  wrote 
that  he  had  been  looking  for  the  money, 
and  had  not  ^ot  it  yet,  but  as  soon  as  he  got 
it,  the  plaintiff  would  get  his,  was  regarded 
as  a  promise  dependent  upon  a  condition; 
and  semhle,  that  it  would  be  insufficient  as 
an  acknowledgment.  Judgment  of  Ryan, 
Go.G.J.,  affirmed.  Eyre  v.  MoFarlane 
(1910),  14  W.  L.  R  247. 

PTOmftssory  note  —  Acknowledgment 
after  period  of  prescription — Conditional  re- 
nunciation.]— ^A  promissory  note  signed  by 
the  defendant  in  favour  of  the  plaintiff  had 
been  barred  by  the  Statute  of  Limitations 
since  1897.  In  19CK2  the  defendant  wrote  to 
the  plaintiff:  "Tou  ask  me  for  money;  at 
this  moment  I  have  none.  I  have  bought 
land  and  paid  all  I  had  *  but  I  am  negotiating 
for  the  sale  of  my  land  and  I  will  pay  you 
as  soon  as  I  sell  It."  The  plaintiff  contend- 
ing that  this  letter  constituted  a  renuncia- 
tion of  the  prescription  acquired,  sued  the  de- 
fendant for  the  amount  of  the  note  and  in- 
terest without  waiting  for  the  sale  of  the 
land : — Held,  that  this  letter  did  not  amount 
to  a  renunciation  of  the  rights  acquired,  but 
only  to  a  conditional  offer  to  renounce  the 
prescription  acquired;  and  therefore  the 
creditor,  in  order  to  acquire  again  the  right 
of  action  which  he  had  lost,  should  have 
waited  for  the  fulfilment  of  the  condition. 
Perrier  y.  Perrier,  25  Que.  S.  G.  183. 

PiroiBissory  note  —  Acknowledgment  in 
writing  —  Revival  of  Uability  —  Agent  of 
executor  —  Letter  to  tliird  person — Admisei- 
liUty.] — ^The  executor  of  the  will  of  one  of 
the  joint  makers  of  a  promissory  note  proved 
the  will  after  the  debt  on  the  note  as  against 
the  testator  or  his  estate  became  barred  bv 
the  Statute  of  Limitations.  The  will  di- 
rected that  all  the  testator's  just  debts  should 
be  paid  by  his  executors  as  soon  as  possible 
after  his  death.  The  executor,  who  lived 
out  of  Ontario,  executed  a  power  of  attorney 
to  the  other  joint  maker  of  the  note,  who 
was  primarily  liable  on  it,  and  against  whom 
it  had  been  kept  alive  by  payments,  to  en- 
able him  in  Ontario  *'  to  do  all  things  which 
might  be  legally  requisite  for  the  due  prov- 
ing and  carrying  out  of  the  provisions  "  of 
the  will — the  executor  having  at  this  time 
no  knowledge  of  the  note: — Held,  that  a 
letter  written  by  the  surviving  maker  shortly 
after  the  execution  of  the  power  of  attorney, 
even  if  in  its  terms  sufficient,  was  not  such 
an  acknowledgment,  within  R.  S.  O.  c.  146^ 
8.  1.  as  would  revive  the  liability  after  the 
expiry  of  six  years;  for  there  was  no  trust 
created  by  the  will  for  the  payment  of  debts, 
nor  was  there  any  legal  obligation  on  the 
part  of  the  executor  to  pay  statute-barred 
debts,  and  the  surviving  maker  was  not  an 
agent  '*  duly  authorised  "  to  exercise  the  dis- 
cretion which  an  executor  has  to  pay  such 
debts.  Three  years  later  the  executor  wrote 
to  the  holder  of  the  note  to  the  effect  that 
the  bolder  ought  to  look  to  the  surviving 
maker  for  payment,  as  he  was  now  doing 
well. — HM,  that  this,  though  some  recogni- 
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tion  of  the  debt,  was  not  sufficient — there 
must  be  such  a  recognition  as  amounts  to 
a  promise  or  undertaking  to  pay.  Just  be- 
fore this  action  was  brought  to  recover  the 
amount  of  the  note,  the  executor  wrote  to 
the  plaintiffs'  solicitors  asking  them  not  to 
take  any  further  steps  till  he  could  hear  from 
the  surviving  maker;  and  to  the  latter  he 
wrote:  "The  debt  is  owing,  and  they  are 
anxious  to  get  their  estate  settled  up." — 
Held,  insufficient  as  an  acknowledgment,  and 
that  the  letter  to  a  third  person — ^not  the 
creditor — was  not  admissible.  Qoodman  t. 
Boyes,  17  A.  R.  528,  followed.  King  v. 
Roffera,  20  C.  L.  T.  209,  31  O.  R.  573. 

Promiaaorir  notm  —  Action  on  —  J.&- 
aentee  defendant  —  Service  of  process  by 
publication  —  Period  of  prescription  empir- 
*ng  before  second  publication.] — ^The  service 
upon  an  abaentee  of  the  writ  of  summons  in 
an  action  is  not  perfect  and  complete  until 
there  have  been  two  publications  in  news- 
papers; a  promissory  note  overdue  for  five 
years,  when  the  five  years  expire  between 
the^  dates  of  the  two  publications,  is  pre- 
scribed for  all  purposes  of  law.  Oauthier 
V.  Charlebois,  10  Que.  P.  R.  6. 

Piroiiiiasory  motm  —  Collateral  security 
by  mortgage  —  Period  of  prescription — In- 
terest —  Commencement  of  period  —  Ac- 
knowledgments  —  Interruption  of  prescrip- 
tion —  Renunciation,] — Prescription  of  five 
years  and  not  30,  applies  to  a  promissory 
note,  notwithstanding  that  part  thereof  was 
for  money  lent,  for  securing  which  hypothec 
was  given.  Interest  on  demand  note  runs 
from  the  date  thereof.  Prescription  begins 
to  run  from  the  date  thereof  and  not  &om 
the  date  of  demand  of  payment.  Acknow- 
ledgments made  by  one  party  to  a  note  in- 
terrupt prescription  as  to  the  others. 
Acknowledgments  can  be  proved  by  the  oath 
of  one  of  the  parties  defendant.  A  transfer 
of  property  by  one  defendant  to  the  plaintiff, 
though  signed  by  the  defendant  before  the 
consideration  was  filled  in,  and  imperfect  in 
form,  when  coupled  with  the  admission  of 
the  defendant  that  the  consideration,  what- 
ever it  was.  was  to  be  placed  to  the  credit 
of  the  said  note,  is  a  *'  reconnaissance  par 
4crit  "  at  the  date  of  the  transfer,  and  suffi- 
cient to  interrupt  prescription.  The  oath 
alone  of  one  defendant  is  in  itself  enough  to 
interrupt  prescription.  While  it  requires  a 
new  promise  to  pay,  clearly  expressed,  to 
renounce  a  prescription  acquired,  the  sole 
acknowledgment  of  a  debt  is  sufficient  to 
interrupt  prescription,  while  running.  Bank 
of  Ottawa  V.  McLean,  26  Que.  S.  C.  27. 

Promissory  note  —  Commencement  of 
statutory  period.]  —  The  last  day  of  grace 
upon  a  promissory  note  was  the  19th  Sep- 
tember, 1894,  on  which  day  it  was  presented 
for  payment  and  dishonoured : — Held,  that 
an  action  thereon  begun  on  the  19th  Sep- 
tember, 1900,  was  one  day  too  late  to  save 
the  Statute  of  Limitations.  Sinclair  v. 
Robson,  16  U.  G.  R.  211,  followed  in  prefer- 
ence to  Kennedy  v.  Thomas  [1894]  2  Q.  B. 
759.  Bank  of  Toronto  v.  McBean,  21  C.  L. 
T.  44. 

Promiraory  aoto  —  Covenant  in  mort- 
gage —  Foreign  lands  —  Sealed  instrument 
— Foreign  law  —  Foreign  judgment — ^Juris- 


diction —  Defendant  resident  in  territories 
—Subject  of  foreign  state  —  Allegiance  — 
Natural  justice  —  Purchase  by  mortgagee 
at  judicial  sale.  Dakota  Lumber  Co,  T.  Bin- 
derknecht  (N.W.T.).  1  W.  L.  R.  481,  2  W. 
L.  R,  86.  275. 

Promiasory  aoto  —  Joint  note — Statute 
of  Limitations  —  Payments  by  one  maker — 
Agency  —  Evidence  of  —  Costs.]  —  Action 
upon  a  joint  promissoiy   note  made  by  W. 
W.  Greenwood,  deceased,  and  his  wife,  de- 
fendant Mary  J.   Greenwood.     The  defence 
chiefly  relied  upon  was  that  of  the  Statute 
of  Limitations,   in  reply   to   which   plaintiff 
proved  several  payments  on  account  by  W. 
W.  Greenwood  within  six  years  of  the  com- 
mencement of  the  action,  and  plaintiff  sought 
to  establish   that   these   payments  were  out 
of  money  to  which  defendant  Mary  J.  Green- 
wood  was   entitled,  and   were  made   by   her 
husband  with  her  authority: — Held,  that  the 
evidence  fell  short  of  establishing  either  that 
the  payments  or  any  of  them  were  made  out 
of  the  wife's  money  with  her  knowledge  and 
consent,  or  that  in  making  any  of  the  pay- 
ments the  husband  was  acting  as  her  agent. 
The  fact  that  the  husband  had  general  auth- 
ority to  collect   certain  assets  belonging  to 
the  wife,  and  was  allowed  by  her  to  apply 
the  same  either  for  his  own  benefit  or  lor 
hers  as  he  saw  fit.  would  not  constitute  him 
her  agent  so  that  by  payments  (out  of  money 
so  collected)  on  account  of  the  note  he  oould 
either  continue  or  renew  her  liability  upon 
a  joint   note  which   but  for  such   payments 
would  be  barred  by  the  Statute  of  limita- 
tions.    Payments  made  by  one  of  two  joint 
makers   will   not   take   the   case  out   of   the 
statute  as  against  the  other  unless  made  ex- 
pressly as  his  agent  and  by  his  authority: 
Creighton  v.  AlUn,  26  U.  O.  R.  627.     See 
also  Paxton  v.  Smith,  18  O.  R.  178.     While 
the    husband    did    make   collections    for    the 
wife  and  did  not  account  to  her  fully  for  the 
same,  there  is  no  evidence  that  any  part  of 
such  collections  was  ever  specifically  applied 
by  him  upon  the  note.     It  was  clear  that, 
if  he  did  so  apply  the  money,  it  was  withoat 
her   knowledge   or   express   consent.      While 
this  note  was  outstanding  the  husband  cauaed 
to  be  conveyed   to   the  wife  several   parcels 
of  incumbered  real  estate,  the  equity  of  re- 
demption in  which  would  have  been  available 
in  his  hands  to  pay  plaintiff.    The  action  as 
against  defendant  Mary  J.  Greenwood,    dis- 
missed.    Harris  v.  Greenwood,  4  O.   W    R 
140,  25  C.  L.  T.  72,  9  O.  L.  R.  25. 

ProBilsaory  note  —  Lien  on  land  — 
Right  to  redeem  —  Tender  —  Sale  —  Con- 
firmation —  Costs.  Re  Hardaker  (N.W.T.). 
1  W.  L.  R.  1(>1. 

ProBiiasory  mote — Payment  on  account 
— Confiict  as  to  source  of  pajrment  —  Eti- 
dence  —  Inference.     Oerolamy  v.   Catneron 
6  O.  W.  R    425. 

Promissory  i&otea  —  Acknowledjffment 
in  writing  —  Inference  of  promise  to  pay.] 
— Held,  that  in  order  to  take  a  case  (in  this 
case  a  claim  upon  promissory  notes)  out  of 
the  Statute  of  Limitations,  there  must  be  an 
acknowledgment  or  promise  to  pay,  and 
where  there  is  a  clear  acknowledgment  a 
promise  to  pay  will  be  inferred,  but  if  aach 
acknowledgment  is  coupled  with  words  which 
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prerent  the  powibilitj  of  the  implication  of 
the  piomise  to  pay  arising,  the  acknowledg- 
ment is  not  sufficiently  clear  to  tiQ^e  the  case 
oot  of  the  statute.  Deering  Harvester  Co. 
r.  BIsek,  8  W.  L.  R.  91.  1  Sask.  L.  R.  123. 


AOtM  --  Art.  2260,  O.  (7.— 
iHUrrupUan  of  presoription  —  Dividend  paid 
h9  cmrutor  of  Ht8oli>eni  estate.] — ^The  short 
pnseription  of  promissory  notes  provided  by 
Art  2260,  C.  C..  is  interrupted  by  a  pay- 
ment of  dividends  made  by  the  curator  to 
the  issignment  of  the  property  of  the  prom- 
ttor.    CaverUU  y.  Provost,  32  Que.  S.  C.  81. 


notes  —  Commencement  of 
statute — ^Absence  of  defendant  from  province 
— Retura.  Moore  v.  Batch,  1  O.  W.  R. 
821. 

^w9mUaory  antes  —  Prescription  — 
hterrmption  —  Payment  of  dividend  hy 
<^^<flr  0/  insoh?ent  eetate.] — The  extinctive 
pivseription  by  lapse  of  five  years  of  prom- 
isKTj  notes  ia  not  interrupted  by  payments 
Bttdeby  the  curator  to  an  abandonment  of 
pmperty  of  the  debtor.  Hochelaga  Bank  y. 
Derome,  33  Que.  S.  C.  383 ;  Hochelaga  Bank 
T.  Aidkorrf,  5  B.  L.  R.  575. 


Qol  te^  aetioii  —  Prescription  — 
Amendmmtr-^.  C.  1245,  C.  P.  522,  R.  8. 
Q,  tSiS,  ^75^.] — ^An  amendment  whidi 
would  resuscitate  an  apparently  perempted 
suit  win  not  be  allowed.-~Gounting  from  the 
day  upon  which  the  olfence  was  committed, 
a  qmi  tarn  action,  taken  against  a  company 
w}aA  has  fafled  to  register  the  declaration 
rpqaired  by  law,  is  prescribed  by  one  year. — 
^Dch  prescription  only  commences  to  run 
from  date  upon  which  company  commenced 
its  bosiBess  operations,  all  transactions  re- 
■pccting  organisation  of  company,  such  as 
purchase  of  land,  loans,  election  of  officers, 
etc.,  not  being  considered  business  opera- 
tions. Cf.  Rohinson  y.  MoAlUster,  15  Que. 
8.  GL  93;  Donoldsofi  Steamship  Line  v. 
it<Aeri  Reford  Co.,  22  Que.  6.  C.  510;  La- 
«^"ee  y.  Desfriens,  23  Que.  S.  C.  524.  Oroys- 
M  r.  CreseetH  Turkish  Bath  Co,  (1910), 
38  a  C  2tW.  16  R.  L.  n.  s.  357. 

Kallvaj  —  Fire  caused  hy  sparks  from 
•fise  —  Period  of  prescription.} — ^An  ac- 
tion for  damages  caused  by  a  fire  started  by 
the  emi^yees  of  a  railway  company  is  pre- 
Kribcd  by  tbe  lapse  of  two  years,  and  the 
cttia  of  the  plaintiff  is  then  absolutely  ex- 
^BCL  ViUani  y.  Northern  Colonisation  Ru>. 
Co.  •  Que.  1\  R.  204. 

,  Bsllwnir  —  Fire  from  engine  —  Destruc- 
DOi  of  property  —  "  By  reason  of  the  rail- 
way [*  —  Period  of  limitation  —  SUtutes — 
woal  Act  —  General  Railway  Act — fiub- 
^i^scnt  amendments  —  Application  of. 
Ssrthen  Counties  Investment  Trust  y.  Can, 
foe.  Mss.  Co.  (B.C.),  4  W.  L.  R.  639. 


^  of  tnz  —  Municipal  corpora- 
}••  —  Period  of  prescription  —  Statutes — 
Csrreei  fear.**] — In  a  provision  of  a  city 
yrter  that  the  right  to  recover  an  assess- 
■>at.  is  prescribed  and  extinguished  unless 
tW  city,  within  three  years,  in  additon  to  the 
nnent  year,  to  be  counted  from  the  time 
ftt  which  such  assessment  became  due,  has 
''■"••••ced  an  action  for  tbe  recovery  there- 


of, the  words  **  current  year  '*  mean  the  year 
in  which  the  action  is  brought.  When  there- 
fore, an  assessment  became  due  on  the  24th 
March,  1898,  an  action  to  recover  it  brought 
and  process  served  on  the  5th  February, 
1902,  was  still  within  the  delay,  and  had 
not  become  prescribed.  Vannier  y.  Montreal, 
15  Que.  K.  B.  479. 

Sale  of  soods  —  Action  to  s^  aside  — 
Period  aUowed  for — Pleading-^osts.]  —  An 
action  to  set  aside  a  contract  for  the  sale  of 
machines,  begun  more  than  a  year  after  the 
making  of  tbe  contract,  cannot  be  maintained 

in  face  of  Art  1530,  G.  C. ;  but,  if  the  de- 
fendant does  not  set  up  this  ground  until 
the  hearing,  after  having  specially  pleaded 
that  file  machines  were  good  and  such  as 
were  warranted  to  do  the  work  for  which 
they  were  sold,  which  has  not  been  estab- 
lished, the  purchaser  having  on  the  contrary 
proved  that  they  were  worth  nothing,  the 
defendant,  while  successful  in  having  the  ac- 
tion dismissed,  will  nevertheless,  be  ordered, 
on  account  of  his  pleading,  to  pay  the  costs 
of  his   trial,  including  witnesses,  etc.     Val- 

Udre  y.  Patent  Develt.  d  Mfg.  Co.,  21  Que. 

S.  C.  826. 

Sale  of  ffoods  —  Warranty — Fraud.] — 
The  defendant,  who  was  a  nurserjrman,  sold 
to  the  plaintiff  a  number  of  peach  trees,  giv- 
ing a  warranty  that  they  were  "No.  1 
peaches,  warranted  true  to  name." — HeUd, 
that  this  was  a  warranty  that  the  trees  were 
of  the  varieties  contracted  for,  not  that  the 
fruit  would  be  of  those  varieties;  that,  the 
trees  not  being  of  the  varieties  contracted 
for,  tbe  warranty  was  broken  at  the  time  of 
the  sale;  and  that,  in  the  absence  of  fraud, 
an  action  for  damages  for  its  breach  brought 
more  than  six  years  after  the  sale  was 
barred,  although  until  the  trees  came  into 
bearing  shortly  before  the  action  it  was  im- 
possible to  tdl  that  they  were  not  of  the 
varieties  contracted  for.  Bogardus  y.  Wel- 
Ungton,  20  G.  L.  T.  398,  27  A.  R.  530. 

Slmiple  eoatraot  debt  —  Conversion 
into  specialty  debt — Payment  or  acknoufleg- 
ment  of  debt — Evidence  of,] — ^Two  promis- 
sory notes  payable  to  a  bank  not  having  been 
paid,  a  trust  deed  was  entered  into,  to  which 
the  defendant,  the  maker  of  the  notes,  the  de- 
fendant's father,  an  agent  of  the  bank  as 
trustee,  and  the  bank  itself,  were  parties. 
The  deed  recited  the  defendant's  indebtedness 
to  the  bank  and  also  to  his  father,  and  that 
the  ^ther  held  certain  lands  as  security 
therefor,  and  the  father  thereby  conveyed  the 
same  to  the  trustee  as  security,  in  the  first 
place  for  his  indebtedness,  and  then  for  that 
of  the  bank,  power  being  given  to  the  trustee 
to  sell  the  lands  on  one  month's  default  in 
payment  and  notice  in  writing  of  the  trustee's 
intention  to  sell.  The  deed  contained  an  ac- 
knowledgment by  the  defendant  of  his  indebt- 
edness, but  there  was  no  covenant  by  him  to 
pay  the  same.  In  1893,  on  the  bank  pressing 
for  payment,  deeds  of  release  were  executed 
by  the  defendant  and  the  other  heirs  and  next 
of  kin  of  the  father,  who  was  then  dead,  on 
the  understanding  that  the  father's  debt  had 
been  paid,  whereby,  after  referring  to  the 
recitals  in  the  deed  of  1884^  and  reciting  that 
the  releases  were  given  to  save  tbe  expense 
of  a  sale,  they  released  to  the  bank  all  their 
interest  in  the  said  lands,  and  subsequently 
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$6,500  was  realised  by  the  bank  from  a  sale 
of  a  portion  of  the  lands  or  the  timber  there- 
on:— Heldy  that  the  effect  of  the  deed  of 
1884  was  not  to  convert  the  debt  into  a 
specialty  debt,  nor  did  the  reference  to  the 
recitals  in  a  deed  of  1884  or  the  deed  of  1893 
so  incorporate  them  in  the  latter  as  to  amount 
to  an  acknowledgment  of  the  debt;  nor  did 
such  deed  operate  as  a  transfer  or  assignment 
of  the  interest,  if  any,  which  tixe  defendant 
had  in  his  father's  estate,  as  one  of  his  per- 
sonal representatives;  nor  did  the  receipt  by 
the  bank  of  the  $5,500  constitute  a  payment 
by  the  defendant  on  account  of  the  debt;  so 
that  no  bar  was  created  by  the  running  of 
the  Statute  of  Limitations,  and  it  could, 
therefore,  be  validly  set  up  by  the  defendant 
as  a  defence  to  an  action  brought  bv  the  bank 
in  1902;  Maclennan,  J.A.,  dissenting.  Judg- 
ment in  2  O.  W.  R.  332,  affirmed.  Bank  of 
M<mtreal  v.  LingKam,  24  C.  L.  T.  123,  7  O.  L. 
R.  164.  3  O.  W.  R.  182. 


See  Pastnebship. 


See  BouNDABT — Fkrgb — ^Tbbspass  to  Land. 


UQUIDATED  DAMACtES. 

See  GoNTBACT  —  Restraint  of  Uade 
Stbebt  Railways. 


UQUIDATION. 

See  Bankbuftct  and  Insolvency. 


LIQUIDATOR. 

See  Company  —  Discovery  —  Partnership 

— Prohibition. 


UQVOB  AOTS. 

See  OoNSTiTirnoNAL  Law  —  Intoxicating 

Liquors. 


US  PENDENS. 


Aotioa  to  oaaoel  —  Contract  for  eale 
of  land — Interest  of  vendor — Inetalmente—- 
Notice  —  Land  Registry  Act — Declaratory 
judgment — Cause  of  action — Perfecting  after 
commencement  of  action,] — In  1894  a  hus- 
band conveyed  certain  lands  to  his  wife,  and 
from  her  by  writing  dated  in  October,  1886 
(registered  Jn  March,  1897),  the  plaintiff 
contracted  to  purchase  one  parcel  of  the  land ; 
the  agreement  provided  that  the  purchase 
money  should  be  paid  by  instalments,  which 
were  paid  until  November.   1898.  when  the 


wife  conveyed  to  the  plaintiff  and  took  his 
note  in  payment  of  the  balance.  In  August, 
1897,  the  defendant  company  commenced  an 
action  against  the  wife  to  set  aside  the  con- 
veyance to  her  fipm  her  husband  as  a  fraud 
on  his  creditors,  and  registered  a  Us  pendens 
on  the  24th  September,  1897,  and  by  the  final 
judgment  in  that  action  the  wife  was  directed 
to  do  all  acts  necessary  to  make  the  lands 
comprised  in  the  impeadied  conveyance  avail- 
able to  satisfy  the  daims  on  her  husband's 
estate.  The  plaintiff  on  applying  to  register 
his  title  first  learned  of  the  action  and  the 
Us  pendens.  In  an  action  for  cancellation 
of  the  registry  of  the  lis  pendens: — Held^ 
that  the  estate  acquired  by  the  conveyance  to 
the  plaintiff  from  the  wife  remained  subject  to 
the  rights  of  the  company,  as  they  should  be 
determined  by  the  result  of  its  action  against 
the  wife, — 2,  The  plaintiff  in  order  to  get 
a  title  should  not  be  compelled  to  pay  again 
that  portion  of  the  purchase  money  which  he 
had  paid  since  the  registration  of  the  lis 
pendens, — 3.  Notice  of  the  company's  adverse 
claim  was  not  imputed  to  the  plaintiff  by 
reason  of  the  registration  of  the  Us  pendens. 
—A.  Sections  85-88  of  the  Land  Registry 
Act,  providing  for  the  cancellation  of  a  It* 
pendens,  are  not  available  in  practice  where, 
as  in  this  case,  the  nature  and  extent  of  the 
interest  affected  by  the  Us  pendens  are  not 
ascertained. — 6.  The  plaintiff  was  entitled  to 
a  declaration  of  right  only,  and  the  C6uit 
declared  that  he  was  within  his  rights  in 
making  the  payments  before  notice  of  the 
adverse  claim;  that  the  Us  pendens  did  not 
affect  the  interest  acquired  by  the  plaintiff 
under  his  contract;  and  that  the  defendant 
company  had  a  charge  on  the  lands  for  the 
amount  of  purchase  money  unpaid.  So  long 
as  there  remains  anything  to  be  done  to  work 
out  the  judgm^it  in  an  action,  the  action  is 
pending.  Upon  a  contract  for  the  sale  of 
land,  purchase  price  of  which  is  payable 
by  instalments,  the  vendor  retains  an  interest 
in  the  land  proportional  to  the  amount  of 
purchase  money  unpaid,  which  interest  Is 
capable  of  being  affected  by  Us  pendens, — 
Semhle,  generally  a  cause  of  action  imperfect 
at  the  issue  of  the  writ  is  not  perfected, 
either  at  law  or  in  equity,  by  subsequent 
events.  Peck  v.  Sun  Life  Assurance  Co,  of 
Canada,  11  B.  C.  R.  215,  1  W.  Ll  R.  302. 

Gaaeellatiom  of  —  Security-^peedinfi 
trial] — On  a  summons  to  cancel  Us  pendens^ 
the  Judge  being  of  the  opinion  that  the  plain- 
tiffs could  not  succeed  in  the  action,  o^ered 
that  the  lis  pendens  be  cancelled  on  the  ap- 
plicants giving  the  nominal  security  of  %1 : — 
Held,  that  it  was  not  a  case  for  cancellation 
of  the  Us  pendens,  but  that  the  plaintifb 
should  be  put  on  terms  to  speed  the  action. 
Merrick  v.  Morrison,  7  B.  O.  R,  442. 

ExoeptioB.  of  lis  peadems  will  lie  only 
where  there  are  the  same  parties,  the  same 
cause  and  the  same  object  in  both  anitB. 
Pacaud  v.  Pacaud  (1911),  12  Que.  P.  R.  31& 

Fallwe  to  proaoevto  aotlom  —  Writ 

of  summons  not  served  and  not  renewed — ^Ac- 
tion dismissed.  Lyon  y.  Marks  (1910),  1 
O.  W.  N.  836. 

First  aotioa   settled  by   aote — Ooats 

in  t^acating — Second  action  based  on  fiole.] 
— When  an  action  is  settled  by  giving  in  pay- 
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ment  a  piomiasory  note,  this  transaction  ter- 
minates the  suit;  it  has  the  effect  of  a  judg- 
ment debt  even  though  the  question  of  costs 
may  still  be  in  dispute.  If  the  note  is  not 
paid  at  maturity,  the  plaintiff  may  enforce 
the  payment  of  it  by  process  of  law,  and  a 
plea  of  Us  pendens  by  the  defendant  will  be 
rejected.    Quay  t.  DuprS  (1009),  10  Que.  P. 


—  Damages — Breach  of  covenants 

— CanceUaHon.1 — ^The  defendant  in  an  ac- 
tioD  for  damages  for  breaches  of  coyenants 
in  a  lease  cannot  plead  as  Us  pendens  the 
pendency  of  an  action  for  damages  arising 
from  the  cancellation  of  the  lease.  Larue  v. 
Couture,  5  Que.  P.  R.  460. 

MotioBL  for  diseharse  —  Jurisdiction 
of  Judge  in  Chambers  after  trial  and  pend- 
img  appeal  —  Effect  of  judgment  dismissing 
action.] — ^Where  the  action  has  been  dis- 
missed at  the  trial,  but  the  plaintiff  is  ap- 
pealing from  the  judgment  of  dismissal«  a 
Judge  in  Chambers  has  no  jurisdiction  to 
otfder  the  registry  of  a  certificate  of  Us  pen- 
dena  to  be  discharged. — Semhlet  that  the  de- 
fendant should  have  applied  to  the  Judge  at 
the  trial  to  make  the  discharge  part  of  the 
judgment. — ^The  defendant's  motion  to  dis- 
charge was  dismissed,  without  prejudice  to 
any  application  to  the  District  Registrar  for 
cancellation.  CampheU  t.  CampheU  (1910), 
13  W.  Ll  R.  288. 


fair  order  snpersodinc  order 
dooliiHmg  Ivamoy  —  Evidence  of  sanitg — 
Appointment  of  eopert  to  ewanUne — Prao- 
ftee.J  —  Petitioner  presented  two  affidavits 
stating  that  he  was  not  a  lunatic,  and  was 
perfectly  capable  of  conducting  his  own 
affairs,  etc.,  and  asked  for  an  order  super- 
seding an  order  declaring  him  insane:  — 
Heid,  that  the  affidavits  were  not  sufficient 
to  warrant  an  order  of  supersedeas  as  the 
practice  required  the  Judge  to  examine  the 
lunatic  so  as  to  satisfy  himself.  Order  made 
that  petitioner  be  examined  by  Dr.  Clark  as 
an  expert,  that  supplemental  evidence  from 
medical  men  and  others  acquainted  with  peti- 
tioner, be  received  and  notice  given  to  his 
next  of  kin.  and  then  if  the  Court  is  satis- 
fied that  petitioner  has  recovered,  the  order 
win  be  vacated  and  full  civil  capacity  granted. 
Be  RoUnson  (1910),  16  O.  W.  R.  220,  1  O. 
W.  N.  893. 


to  ▼aoate  —  Action  by  simple 
ooDtxact  creditor  to  set  aside  waiver  of  agree- 
ment for  sale  of  land — Attachment  of  debts 
— ^Diaoontinuance  of  action  —  Ck>sts.  Oreen 
▼.  Temple,  6  O.  W.  R.  15. 


to  Taoato  —  Action  for  equit- 
able execution  —  Notice  of  execution  in 
■heriiTs  hands  —  Delay  in  prosecution  of 
action— Costa  of  motion.  Barwick  t.  Rad- 
ford, 6  O.  W.  R.  583. 


to  Taeate — Delay  in  prosecuting 
Special  circumstances.       Bank  of 
Hmmiatom  T.  Grose,  3  O.  W.  R.  218. 


to  ▼aoate — ^Tying  up  land  pend- 
lac  resolt  of  another  action--SumnuuT  dis- 
■dasal  of  action.  Knapp  v.  Carley,  2  O.  W. 
R.  1188.  3  O.  W.  R.  iSf,  940. 


Order  ▼aeattni:  regtstry  of  —  Veoth 
tioua  proceeding  —  Action  for  declaration  of 
inchoate  fight  to  dotoer.]' — Plaintiff  sought 
a  declaration  that  she  was  entiUed  to  dower 
out  of  certain  lands  admittedly  held  by  de- 
fendant as  trustee  for  her  husband,  the  de- 
fendant. A  Us  pendens  registered  was 
vacated  as  being  a  vexatious  proceeding. 
King  v.  King,  13  O.  W.  R.  760. 

Pleading  —  Exception,]  —  Lis  pendens 
must  be  set  up  by  preliminary  exception,  and 
allegations  of  Us  pendens  in  a  plea  wUl  be 
struck  out  on  motion.  Pulos  v.  Scroggie,  6 
Q.  P.  R.  205. 

Prondasory  note  —  Revendication — Ac- 
tion for  account  and  partition,]' — ^It  is  not  a 
{H*onnd  for  staying  an  action  en  revendica- 
tion of  a  promissory  note,  that  an  action  for 
account  and  partition  of  property,  of  which 
this  note  is  a  part,  is  pending  at  tiie  time. 
Legault  v.  Legault,  6  Que.  P.  R.  32. 

Restatry  of  eertUloate — Motion  to  va- 
cate— Cause  of  action — Pleading — Statement 
of  claim  —  Guaranty  —  Payment  into  Court 
Brock  V.  Crawford,  10  O.  W.  R.  766,  879, 
11  O.  W.  R.  143. 

Registry  of  eertiileate — ^Motion  to  va- 
cate—Judicature Act,  8.  98  (3) — Vendor 
and  purchaser — (jlaim  against  purchaser  to 
share  in  land.  Rhum  v.  Pastemaok,  9  O. 
W.  R.  130. 

Vaeatinjr — E»  parte  appUcation  —  Regis* 
tration,] — ^The  plaintiff  having  registered  a 
Us  pendens,  a  local  Judge,  on  the  plaintilTs 
ea  parte  application,  made  an  order  vacating 
it,  and  the  plaintiff  registered  the  order  with- 
in 14  days  of  its  being  made: — Held,  that 
ss.  98  and  99  of  the  Judicature  Act,  giving  a 
Judge  the  power  to  vacate  a  certificate  of 
Us  pendens  where  the  plaintiff  or  other  party 
at  whose  instance  the  certificate  was  issued 
does  not  in  good  faith  prosecute  the  litigation, 
and  allowing  registration  of  the  vacating 
order  only,  on  or  after  the  fourteenth  day 
from  the  date  of  the  order,  are  applicable  only 
when  the  party  seeking  to  vacate  the  certi- 
ficate is  not  the  person  by  whom  and  for 
whose  benefit  it  has  been  registered.  Where 
a  party  to  an  action  registers  a  lis  pendens 
for  his  own  benefit,  he  may  get  an  order 
vacating  it  at  any  time,  and  register  the 
same.  McGillivray  v.  WiUiams,  22  C.  L.  T. 
373,  4  O.  L.  R.  45,  1  O.  W.  R.  510. 

Bee  BzscuTioN  —  Mechanics'  Liens  — 

Pleading. 


UnOIOTTS  BIOETS. 

Joinder  of  sn&all  olaftms  in  one  notion 

— Assignment  of  choses  in  action — Exception 
— Plea  to  merits,] — A  number  of  persons 
having  small  claims  of  the  same  kind  can  pat 
them  into  one  hand  for  the  purpose  of  re- 
covering the  same  by  suit  in  a  single  action, 
and  the  exception  of  litigious  rights  does  not 
then  apply. — 2.  A  defendant  cannot  make  a 
plea  of  litigious  rights  subsidiary  to  a  plea 
to  the  merits.  Elliott  v.  Lynch,  9  Que.  P. 
R.  312. 
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PvrokAM  of  —  Action  by  QMHgnee  — 
Pleadinff — IneongUient  defence,] — A  defend- 
ant sued  by  the  assignee  of  litigious  rights 
may  in  his  defence  contest  the  claim  and  at 
the  same  time  invoke  the  benefit  of  art  1582, 
G.  C,  and  deposit  the  amount  which  he 
alleges  to  be  the  price  paid  on  the  sale  of 
such  rights  to  the  plaintiff,  in  view  of  the 
fact  that  by  such  deposit  he  offers  to  take 
the  plaintUrs  bargain,  and  thereby  ceases  in 
effect  to  contest.  Crevier  v.  Evam,  4  Que. 
P.  R.  133. 

Sale  of — Oesiian  d  rhn4r6 — Poeteetion  of 
third  penon — Revendioation — Co9t9  and  ex- 
peneee,] — ^The  sale  of  rights  and  claims  re- 
sulting from  ceteion  d  r^mSri  in  an  im- 
movable  in  the  possession  of  a  third  person, 
whose  vendor  has  never  had  possession,  made 
without  warranty  and  at  a  low  price,  pay- 
able after  the  rescission  to  be  sued  for  by 
the  purchaser  as  a  third  person  in  posses- 
sion, is  a  sale  of  litigious  rights.  There- 
fore, the  third  person  in  possession,  sued  for 
revendioation,  is  entirely  discharged  from  the 
obligation  of  delivering  the  immovable  to 
the  purchaser,  upon  repayment  of  the  price, 
with  the  reasonable  cost  and  expenses.  La- 
tour  V.  B4langer,  32  Que.  S.  C.  274. 

See  CONTBACT — SOUCITQB. 


LrnSFElTDAICE. 

Parties — Identity  of  actions — Joint  and 
eeveral  debtors.]  —  An  action  begun  by  a 
creditor  for  the  recovery  of  a  sum  of  money 
against  a  number  of  joint  and  several  debtors 
cannot,  by  a  plea  of  Utispendancet  be  set  up 
by  another  joint  and  several  debtor  who  was 
not  made  a  party  and  served  as  such,  in 
opposition  to  a  second  action  for  the  recovery 
of  the  same  sum,  brought  against  him.  Bank 
of  Montreal  v.  Roy,  21  Que.  S.  C.  439. 

See  Defamation — Husband  and  Wife. 


UTEMY  STABUB  KEEPER. 


See  Lien  — 


Municipal  Oobpobations 
Nuisance. 


Z.OAH. 

AsaoolatioB.    See  Mobtoaoe. 

Company.      See  Company  —  Mxtkioipai. 

COBFOBATIONS. 

Of  Cliattels.     See  Bailment. 


LOGAI.. 


Board  of  Healtli.     See  Municipal  Ck)B- 

POBATIONB. 

Courts  Aot.    See  Registbt  Laws. 

ImproTemonts.  See  Assessment  and 
Taxes  —  Elections  —  Vendobs  and 
pubchasebs. 

Legislature.     See  Constitutional  Law. 


Optioa  By-laws.     See  SXBcnoiis 

TOZIGATING  liCQUOBB. 

Becistrar.    See  Elbctionb. 


—   l.N 


LOCAL  JUDGES  AHD  XASTEES. 

BIch  Coart — Barrister — Deputy  Judgo-^ 
JuriMotion,] — ^A  barrister  appointed  by  a 
local  Judge  of  the  High  Court  as  his  deputy 
has  no  jurisdiction  to  make  an  order  in  an 
action  in  the  High  Court.  Denny  T.  Carey, 
21  C.  L.  T.  581 ;  Wehh  v.  yick^  Copper  Co. 
of  Ontario,  21  C.  L.  T.  502. 

Jwriadletioa — Referring  actions  to  drain- 
age referee.} — ^A  local  Master  of  the  Hig^ 
Court  has  jurisdiction  by  virtue  of  Rules  42 
and  40 — see  also  Rule  6  (a) — to  make  an 
order,  under  s.  94  of  the  Municipal  Drainage 
Act,  R.  S.  O.  c  226»  referring  an  action 
brought  in  his  county  to  the  Referee  under 
the  Drainage  Laws.  McKim  T.  Township  of 
East  Luther,  20  (>  L.  T.  380,  10  P.  R.  248. 

Jvrisdiotioa  —  Winding-up  —  Motion 
to  rescind.] — A  local  Judge  of  the  Supreme 
Court  has  no  jurisdiction  to  make  a  winding- 
up  order.  An  order  made  ultra  vires  shouM 
be  moved  against,  not  appealed  from.  Re 
Kootenay  Brewing  Co,,  7  B.  C.  R.  131. 


Jnrisdiotioa   in   Ch 

of  motion  to  Master  in  Chambers. 
V.  WeUh,  6  O.  W.  R.  18. 


Mahoney 


Local  Jvdce  in  Admiralty.    See  Ship. 

Iiooal  ICaster  of  Titles.  See  Land 
TrruBS  Act. 

Report  —  Appeal  —  Reference  6«cfc  — 
— New  report — Disregard  of  findings  of  Court 
—  Reference  to  another  Referee.]  —  This 
matter  had  been  referred  back  to  a  local 
Master.  Without  taking  further  evidence  he 
disagreed  with  the  findings  of  the  Court. 
His  report  was  set  aside,  and  the  case  was 
remitted  to  another  referee.  Anderson  v. 
Ross,  13  O.  W.  R.  625  :— 

Held,  on  appeal,  that  the  new  referee  had 
much  exaggerated  the  amount  of  damajns 
proved  and  the  damages  were  fixed  at  $500. 
Ibid.  (1010),  15  O.  W.  R.  240. 

Besisnation — Concurrent  appointmtents.] 
— While  an  appeal  from  his  report  was  pend- 
ing a  local  Master  sent  a  letter  of  resignation 
to  the  Attorney-General's  department,  and, 
without  any  acceptance  of  this  resignation, 
a  commission  was  issued  appointing  another 
gentleman  "  a  local  Master  "  for  the  county 
in  question.  Subsequently  the  appeal  was 
allowed,  and  the  report  was  referred  back  to 
"the  Master"  for  the  county r—H-sW,  that 
there  could  not  be  two  local  Masters;  that 
the  action  of  the  executive  was  equivalent  to 
an  acceptance  of  the  resignation;  and  that 
the  reference  must  proceed  before  the  new 
incumbent  of  the  office.  Re  Oien  — 
Fleming  v.  Curry,  20  C.  L.  T.  198,  27  A.  R. 
144. 

See  Courts  —  Refkbbnce  and  Rcfobt  — 
Registbt  Laws — Wbtt  of  Summons. 
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IiOCATION. 

Bee  Hnris  and  Minsbals. 


LOCATION  TICKET. 

Bee  Crown. 


LODGE. 


_  reetraiiiinf  enquiry 

u  to  whether  an  employee  of  a  monidpal 
corporation  waa  a  Free  Mason.  Fortier  T. 
Cacfifi  (1910).  12  Que.  P.  R.  108. 


LODOnfO  HOTTBE  XEEFBBS. 

See  Initkeeperb. 


I^BD  CAMPBEIXV  ACT. 

See  Cbowk  —  Damages  —  Execittobs  and 
Adionistratoiis  —  Fatal  Aogidents 
Act— Master  and  Servant  —  Nbqu- 
•CNOB — Railway — ^Wat. 


LOSS'S  DAT  ACT. 


. of  railwmj  eompaay  for 

foeaek  of — LeaTe  of  Attom^-Qeneral  re- 
quiied  by  ■-  17 — Condition  precedent  to  jnria- 
dletkn  of  magtatratea — ^No  evidence  before 
aiaciftratea  of  leave  granted  —  Motion  to 
Qoaflfa  conviction — ^Notice  to  magiatratea  — 
BaleB  of  Coart  Bern  v.  Can.  Pac.  Rw,  Co. 
(N.W.P.),  6  W.  L.  R.  620. 

Bet  OkofiNAL  Law  —  Railway — Sunday. 


LOST. 


Paei.    8e9  Deed. 


it  —  Debenture  —  Action  on  — 
lodenmity  —  Costs  —  Tender.  Oueock  v. 
SoMtkem  Loan  and  Bavinge  Co^  2  O.  W.  R. 
179. 

Qtmat.    8m  Way. 

Bee  CRnoNAL  Law. 

Bee  CAaauEBB — ^Railway. 

Vota.   Bee  Bnxs  of  Ezchanob  and  Pbom- 

NOIBS. 


Trmpmwtr—f^hU  to  finder^— Third  per- 
Ma  —  Uaeier  and  eervani  —  Property  found 
hr  eervant  on  maeter^e  premieee.]  —  The 
defendant  waa  a  ahop-keeper,  and  the 
piaiatilf  a  aaleaman  in  the  employment 
of  te  defendant  in  the  shop.  One  day 
tke  plaintiff  picked  up  from  the  floor 
of  the  shop  a  roll  of  bank-notes,  and 
handed  it  to  the  defendant,  who  caused  in- 
qmry  to  be  made  for  the  owner,  and  put  the 


notes  in  his  till  for  safe-keeping.  No  claim 
was  made,  and  the  defendant  k«pt  the  notes : 
— Heldf  that  the  property  in  question  was 
"  lost,"  in  the  legal  sense  of  the  word ;  and  In 
such  a  case,  as  against  all  other  persons  than 
the  owner,  the  finder  becomes  the  substantial 
owner  of  the  thing  found  by  him,  and  may 
maintain  trover  or  other  appropriate  action 
to  enforce  such  right  of  ownership.  Bridgee 
V.  Hawkeeworih,  15  Jur.  1079,  21  L.  J.  Q.  B. 
76,  and  South  Staffordehire  Water  Co,  v. 
Sharman,  [1896]  2  Q.  B.  44,  referred  to. 
And  the  plaintiff  was  not,  by  reason  of  being 
in  the  employment  of  the  defendant,  deprived 
of  his  ri|^t8  as  a  finder.  McDoweU  v.  Ulster 
Bank,  60  Alb.  L.  J.  346,  distinguished  on  the 
ground  that  it  was  the  duty  of  the  porter  of 
the  bank  who  found  the  lost  property  in  that 
case,  to  pick  up  such  articles  and  hand  them 
over  to  the  bank,  and  his  possession  was  the 
possession  of  the  bank  itself.  Haynen  v. 
Mundle,  22  C.  L.  T.  152. 

WilL   See  Will. 


See  Assessment  and  Taxes  —  Constitu- 
tional Law — Criminal  Law — ^Prohibi- 
tion. 


LTTNACT. 


Aetioa  brovcht  in  Bame  of — ^Benefit 

of  lunatic's  executors — Payment  into  Court — 
Amendment.  Ramsay  v.  Raid,  2  O.  W.  R. 
720,  4  O.  W.  R.  113,  6  O.  W.  R.  114. 

Aotioa  by  —  Diemieeal  —  Reservation  — 
Costs.] — ^If  the  plaintiff  in  an  action  is  not 
in  full  possession  of  liis  mental  faculties  and 
la  notonously  of  unsound  mind,  and  incapable 
of  giving  a  valid  consent  to  the  suit  begun, 
it  will  be  dismissed  (reserving  rights),  upon 
ewoeption  d  la  former  without  costs.  Parieeau 
v.  Belanger,  2  Que.  P.  R.  388. 

Aotioa  by  eomi&lttoo  —  Recovery  of 
debt  due  to  lunatio— Defendant  raising  queS' 
tUm  of  validity  of  interdiotion — BaoepHon 
to  form,} — The  reviewing  or  setting  aside  of 
an  intei^iction  for  lunacy  can  only  be  de- 
manded by  the  party  himself  or  one  of  his 
relatives :  an  exception  to  the  form  raised  by 
a  debtor  sued  by  the  committee  of  the  inter- 
dict, demanding  the  dismissal  of  the  action, 
on  the  ground  of  irregularities  in  the  pro- 
cedure in  interdiction  will  be  refused. 
Chevalier  v.  Swan,  9  Que.  P.  R.  98. 

Appointment  of  eonuadtteo — Security 
and  undertaking  —  Practice.  Re  Simpson 
(B.C.).  7  W.  L.  R.  36. 

Appointment  of  snardian  —  Married 

woman^-^ opacity  to  act,] — Where  a  married 
woman,  possessed  of  property  in  her  own 
right  and  otherwise  qualified,  is  appointed 
guardian  of  the  person  and  estate  of  a  person 
of  unsound  mind,  the  appointment  will  not 
be  set  aside  on  the  sole  ground  of  her  standing 
as  a  married  woman. — Since  the  Married 
Woman's  Property  Act,  R.  S.  N.  S.  1900.  c 
112,  many  of  the  objections  formerly  urged 
against  the  appointment  of  a  married  woman 
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aa  trustee  have  been  swept  away,  and  a 
married  woman  may  now  accept  a  tmst  by 
yirtne  of  her  power  to  contract  aa  a  feme  eole. 
Re  White,  42  N.  S.  R.  248.  4  B.  L.  R.  907. 


Comi&ltai^mt  —  DocumenU  required  — 
DocumenU  autheniique* — Attack  hy  "  Vin- 
acription   de   fauaae,} — ^The   documents   re- 

Suired  by  Art  3196,  R.  S.  Q.,  for  the  con- 
nement  of  the  insane,  althon^h  made  under 
oath  before  a  justice  of  the  peace,  are  not 
authentic  documents  liable  to  be  attacked  by 
"  rinecription  de  fauaae"  Routaeau  ▼.  Sieters 
of  Chanty,  27  Que.  S.  C.  168. 

Conunitmeat  to  asylmn — Certificate  of 
mayor — Facta  to  he  ehewn,] — The  mayor  of 
a  municipality  cannot  be  compelled  to  sign 
the  certificate  (form  E)  provided  for  by  the 
statute  concerning  asylums  for  the  insane, 
except  upon  sufficient  proof  that  the  person 
whose  confinement  in  an  asylum  is  sought 
has  had  his  domicil  in  the  municipality  dur- 
ing at  least  4  months,  that  he  is  insane  or 
idiotic,  and  that  he  or  the  person  bound  by 
law  to  maintain  him  has  or  has  not  pro- 
perty STailable.  Torrance  v.  Weed,  24  Que. 
S.  C.  364. 


Gommittee — Funds  in  handa  of  —  Pay- 
ment into  Court — Reference  —  Report  of 
Maater  —  Reviaian  of  coata,] — ^The  rule  has 
for  many  years  been  that  when  the  Court 
intervenes  in  respect  to  the  property  of 
persons  not  aui  juria,  the  money  shall  not 
be  left  to  private  investment,  but  shall  be 
paid  into  Court,  and  become  subject  to  its 
general  system  of  administration  by  which 
the  interest  will  be  punctually  paid  and  the 
corpus  will  always  be  forthcoming  when 
needed.  The  general  rule  to  be  observed  by 
local  officers,  when  it  is  advisable  that  the 
estate  should  be  realised  and  turned  into 
money,  is,  that  the  fund  so  realised  shall  be 
naid  into  Court ;  and  when  part  of  the  estate 
Is  converted  and  part  kept  for  the  abode  of 
a  lunatic  or  otherwise,  the  scheme  for 
dealing  with  the  whole  shall  be  reported  to  the 
Court,  that  proper  directions  may  be  given. 
In  two  cases  where  local  Masters  had  re- 
ported schemes  for  the  maintenance  of  luna- 
tics, and  made  provision  for  the  moneys  of 
the  estates  being  collected  by  the  respective 
committees,  and  thereafter  for  their  invest- 
ment by  the  committees  on  securities  of  dif- 
ferent kinds  at  their  discretion,  and  in  one 
case  had  taxed  the  costs  and  inserted  the 
amount  in  the  report: — Held,  that  it  is  im- 
perative that  the  costs  in  lunacy  matters  be 
revised  by  the  proper  officer  in  Toronto ;  and 
that  the  moneys  in  the  hands  of  the  commit- 
tees and  to  be  collected  from  debtors  or  by  the 
sale  of  the  land  must  be  forthwith  paid  into 
Court.  Re  Norria,  Re  Drope,  23  C.  L.  T. 
49,  5  O.  L.  R.  99,  1  O.  W.  R.  817. 

Comi&lttee  of  estate — Moneya  advanced 
hy  committee  on  mortgage  of  lunati&a  landa 
— Accowiting.'i — ^The  committee  of  a  lunatic's 
estate  expended  money  on  the  estate  without 
authority  of  the  Court  and  failed  to  pass 
accounts  yearly : — Held,  that  the  mere  failure 
to  account  yearly  should  not  ipao  facto  dis- 
entitle the  committee  to  costs  of  accounting 
and  other  allowances  in  analogy  to  Rule  706. 
If  there  is  a  good  excuse  for  not  accounting 
yearly,  as,  e,g.,  the  reasonable  belief  that  the 

Property  had  depreciated,  or  for  some  reason 
ad  become  worth  less  than  what  had  been 


paid  upon  it  by  the  committee  to  dear  it  of 
claims  of  mortgages  pressing  for  payment, 
and  so  a  yearly  accounting  would  be  merely 
adding  to  the  financial  burden,  that  aspect 
should  be  considered  by  the  official  referee. 
As  to  money  expended  without  the  authority 
of  the  Court,  it  was  held,  that  it  should  be 
allowed  if  a  case  should  be  made  su£Bcient 
to  have  obtained  an  order  permitting  the 
expenditure.  Re  Breen,  Breen  v.  Toronto 
Gen.  Truata  Cor.  (1909),  18  O.  L.  R.  447, 
13  O.  W.  R.  1060. 

CoafiaeBiei&t  ia  asylvai — Certificatea — 
Municipal  offioera — Mandamua.] — ^The  father 
of  an  insane  person,  who  has  not  the  means 
to  pay  the  whole  cost  of  the  lodging,  main- 
tenance, and  treatment  of  such  person  in  an 
asylum  for  the  insane,  may  by  mandamus 
compel  the  mayor  and  the  secretary-treasurer 
of  the  municipality  in  which  such  person  lives 
to  sign  and  attest  the  certificates  required  by 
Art  3195a  et  aeq„  R.  S.  Q.  (added  by  55  & 
56  V.  c.  30),  for  the  confinement  of  such 
person  in  an  asylum  for  the  insane;  and  the 
provision  of  Art  3228b,  R.  8.  Q.,  which 
renders  such  officers  liable  to  a  penalty  of 
$20  in  case  of  their  refusing  to  sign  and 
attest  such  certificates,  does  not  exclude 
recourse  by  mandamua  to  compel  them  to  do 
so.  Coumoyer  y.  St.  Martin,  21  Que.  S.  C. 
305. 

Oommitteo — ^Bond  —  Action  to  recover 
debt    Re  Hortop  (1910),  1  O.  W.  N.  999. 

Cwpator  —  App<nntment  of  —  Choice  of 

?eraon — Righta  of  mother — Prothonotary  — 
'amily  council] — Under  Art.  339,  C.  C, 
curators  to  the  person  are  appointed  with 
the   formalities   and   according   to   the    rules 

Srescribed  for  the  appointment  of  tutors. — 
lothers  and  female  ascendants  are  entitled 
during  their  widowhood  to  the  curatorship  of 
a  child  interdicted  for  insanity,  when  the 
father  is  dead,  the  child  unmarried,  and  there 
is  no  valid  reason  against  their  appointment 
— ^The  nomination  of  a  curator  to  an  inter* 
diet,  made  upon  the  strength  of  a  dedara- 
tion  by  the  prothonotary  that  his  mother  was 
not  capable  of  being  named  his  curatriz,  is 
null  and  void. — A  new  family  council,  and 
not  the  Court,  has  the  right  to  appoint  a 
new  curator.  Charhonneau  v.  Mercier,  7 
Que.  P.  R.  326. 

Curator  to  persoa.  iatordietod  for 
Insanity  —  Accounting  during,  and  at  ter- 
mination  of  interdiction  —  O.  O,  $08,  S99, 
SjS.] — While  he  is  in  office  and  in  diachaige 
of  his  duties  as  such,  the  curator  to  an  inter- 
dict cannot  be  requested  to  give  a  final  ac- 
counting ot  his  administration  of  the  pro- 
perty of  the  interdict  During  the  interdic- 
tion, and  at  the  demand  of  idativea  or  in- 
terested persons,  the  curator  can  only  be 
forced  to  account  summarily,  without  coats 
and  informally. — ^Hence,  when  the  son  of 
the  interdicted  persons,  during  the  interdic- 
tion, takes  an  action  against  the  curator 
for  a  final  accounting,  the  suit  will  be  dis- 
missed with  costs,  particularly  when,  in  the 
plea,  the  curator  sufficiently  accounts  in  a 
summary  manner.  Peltier  ▼.  FleuraaU 
(1911),  17  R.  de  J.  261. 

]>eat]&  of — Confirmation  of  report — Dio* 
charge  of  eomnUttee.] — Before  the  confirma- 
tion of  the  Haater's  report  appointing  a  com- 
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mittee  of  the  person  and  estate  of  a  lunatic 
and  propounding  a  scheme  for  her  main* 
tenanoe,  the  lunatic  died: — Held,  notwith- 
standuDg  the  death,  that  an  order  should  be 
made  (the  executors  of  the  deceased  con- 
aentipg)  confirming  the  report  and  for  the 
diarharge  of  the  committee  and  the  surrender 
or  his  bond.  Re  Gamer,  21  O.  Tm  T.  240, 
1  O.  L.  R.  405. 

Beatb  of  eoaiBiittoo — Interim  appoint- 
•Mill.]— On  the  death  of  the  committee  of  the 
person  and  estate  of  a  lunatic,  the  Court  ap- 
pointed the  lunatic's  son  interim  committee 
upon  his  own  petition  ea  parte.  Re  Light, 
1  N.  B.  Bq.  96. 

D€«l«v»tioB  of  Irnnaoy — ^A  petition  hj 
C  A.  Peel  that  J.  J.  Peel  be  declared  a  luna- 
tic and  also  a  supplementary  petition  to  ap- 
point a  committee  of  the  person  and  estate 
of  the  said  J.  J.  Peel— Riddell,  J.,  directed 
issues  to  be  tried  under  9  E3dw.  VII.  c.  37, 
s.  7,  S.-S.  (1),  (6)  and  (8)— Costs  to  be 
regulated  by  1  Geo.  V.  c.  20 — ^Procedure  to 
be  adopted  set  out — ^Policy  of  the  Courts  is 
to  encourage  applications — ^Practically  con- 
dostve  evidence  essential  to  commit.  Re  Peel 
(1911),  19  O.  W.  R.  511,  2  O.  W.  N.  1275. 

DetMttloA  in  asjlnm — InfcrmaUtiee  in 
cerHfieoiie — Habeae  corpus — Application  for 
died^rge  under  —  Ajfidavit  as  to  alleged 
himatie  being  dangerous — Issue  as  to  sanity, 1 
— ^Where  the  discharge  of  a  person  detained 
in  a  fanatic  asylum  as  a  lunatic  was  moved 
for,  nnder  a  writ  of  habeas  corpus,  by  reason 
of  alleged  informalities  in  the  certificate  on 
which  the  alleged  lunatic  had  been  admitted, 
bat  it  appeared  from  the  affidavit  filed  by 
the  saperintendent  and  others  in  the  asylum 
that  it  would  be  dangerous  to  allow  him  to  be 
at  lanpe,  the  C)ourt  directed  the  trial  of  an 
iasoe  as  to  his  sanity ;  the  application  for  the 
discbaige  to  stand  over,  pending  the  result  of 
the  issue  or  other  order  of  the  Court  Re 
Skmttieworth^  2  ().  B.  651,  approved.  Re 
Qibeon,  10  O.  W.  R.  542, 15  O.  iL  R.  245. 


—  Residence  abroad — Money  in 
bank  in  Ontario— Right  of  foreign  committee 
lo— Change  of  domicil — ^Private  international 
hiw — Costs.  Falls  v.  Bank  of  Montreal,  1 
O.  W.  R.  538. 

FmwIca  domlell  —  Confined  in  foreign 
ssyinat  for  insane."} — Middleton,  J.,  granted 
Older  dednring  lunacy  and  for  sale  of  lands 
in  Ontario.  Proceeds  to  be  paid  into  Court. 
Scheme  for  maintenance  to  be  settied  after 
notice  to  keeper  of  foreign  asylum.  Re  Oarr 
(1911),  18  O.  W.  R.  205,  2  O.  W.  N.  680. 

Qmm*4Mmm  ad  ]it«ai — Motion  hy  defend- 
mmt  far  appointment,} — ^Refused  by  Suther- 
land, J^  as  it  did  not  appear  that  defendant 
had  been  served  with  notice  of  application. 
Defendants'  solicitors  having  accepted  service 
ei  statement  of  claim  and  entered  an  appear- 
aaoe  for  him,  apparently  made  out  a  strong 
case  as  to  mental  incapacity  of  defendant. 
Woife  T.  OgOveg,  12  P.  R.  645,  followed. 
Bmnk  of  Ottatea  v.  Bradfield  (1911),  19  O. 
W.  R.  la  2  O.  W.  N.  1014. 

Ifalinas  amrpma — Insane  person — Petition 
for  reUese  —  Jurisdiction  —  Can  the  incur- 
eer&ted  person  demand  his  oton  release  f — 
C  P.  78,  J 114-1 — He  who  wishes  to  regain 


his  liberty,  claiming  that  he  is  no  longer  in- 
sane, may  present  the  petition  for  habeas 
corpus  in  the  district  in  which  is  situated  the 
institution  in  which  he  is  confined.  The 
action  to  recover  his  liberty  is  one  personal 
to  the  person  deprived  of  it,  and  it  is  not 
necessary  that  it  should  be  taken  in  the  name 
of  such  person's  curator;  the  interdict  may 
himself  petition  the  Court  to  put  an  end  to 
his  incarceration.  Leduo  v.  Brothers  of 
Charity,  11  Que.  P.  R  138. 

ladietable  offence — Acquittal  on  ground 
of  insanity — Detention  in  asylum — Warrant 
of  Lieutenant-Oovemor — Habeas  corpus.] — 
Where  a  party  accused  of  an  indictable  of- 
fence was,  upon  suggestion,  found  insane 
and  unable  to  plead  and  stand  his  trial,  and, 
under  a  warrant  of  the  Lieutenant-Governor, 
was  detained  in  an  asylum  until  the  following 
sittings  of  the  Court,  when  he  was  brought 
up  again  and  found  by  a  jury  fit  to  stand 
his  trial,  and,  upon  arraignment  and  trial, 
was  found  not  guilty,  on  account  of  insanity 
at  the  time  of  the  commission  of  the  offence, 
his  committal  for  safe-keeping,  during  pleas- 
ure, to  a  lunatic  asylum,  under  a  warrant 
of  the  Lieutenant-Governor,  is  valid  and 
lawful.  And  therefore,  a  writ  of  habeas 
corpus  directed,  at  the  suit  of  the  party,  to 
the  managers  of  the  asylum,  upon  that  ground 
of  detention  being  disclosed  in  the  return 
thereto,  will  be  quashed.  Duclos  v.  Bt,  Jean 
de  Dieu  Asile,  32  Que.  S.  C.  154. 

InterdietioB.  —  Conseil  judiciaire — Ap- 
peaL} — The  prothonotary  or  uie  Judge  may, 
upon  a  petition  for  interdiction  for  lunacy, 
do  no  more  than  appoint  a  conseil  judioiaire 
for  the  respondent. — 2.  An  appeal  lies  to  the 
Judge  from  the  decision  of  the  prothonotary 
so  naming  a  conseil  judiciaire.  Ledoux  v. 
Meunier,  5  Que.  P.  R.  249. 

Interdictioa — Deeds  executed  previously 
— Evidence  of  insanity,] — Proof  that  a  per- 
son has  been  interdicted  for  organic  dementia 
which  goes  as  far  back  as  one  or  two  years, 
and  that  his  condition  was  notorious  during 
the  6  months  before  the  interdiction,  is  suffi- 
cient to  set  aside  deeds  executed  by  him 
within  that  time,  especially  if  they  are 
against  his  interest.  D€sy  v.  Birard,  16 
Que.  K.  B.  113. 

I]iterdi«>tlom  for  imbooilitj  —  Formal 
obfections — Cfrowids  for  revision.] — Where  a 
person  has  been  interdicted  for  imbecility,  by 
a  judgment  rendered  out  of  Court,  after  con- 
testation of  the  petition  praying  therefor  and 
after  examination  of  the  interdict,  mere  for- 
mal objections,  as,  that  the  petition  did  not 
contain  a  specification  of  the  acts  of  im- 
becility, that  the  family  council  was  not 
composed  as  required  by  law,  are  not  suffi- 
cient grounds  for  a  revision  by  the  Court  of 
the  judgment;  more  particularly  when  the 
presiding  Judge,  who  rendered  it,  is  satisfied, 
from  the  examination  of  the  interdict,  that 
the  interdiction  was  right  and  proper.  CHn- 
gras  v.  Richard,  34  Que.  8.  C.  62. 

Interest  mider  will — Advice  to  trustees 
— Right  of  appointment  by  lunatic — Payment 
into  Court  —  Maintenance  of  lunatic  Re 
Faulkner,  3  O.  W.  R  391. 

Issue  to  determine — Marriage  of  alleged 
lunatic — Over  80  years  of  age — To  woman  of 
SO  —  Action  to  declare  marriage  void — In- 
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quiry  <m  to  mental  oondiUon — Evidence  con- 
tradiCiory^Preeumption  ae  to  Monitff — Find" 
ingi  of  trial  Judge  —  Found  9ane  —  Action 
di9mi98ed — Coete  reserved.] — Plaintiff,  a  re- 
tired farmer,  over  80  years  of  age,  it  was 
said,  went  through  a  form  of  marriage  with 
defendant,  a  woman  aboat  30.  Catharine 
McGormick  (a  daughter  of  plaintiff's  cousin 
German)  brought  action,  as  his  next  friend, 
alleging  that  plaintiff  was  of  unsound  mind, 
and  charging  defendant  and  her  father,  a  re- 
tired Presbyterian  minister  of  experience  as 
an  editor,  wiQi  conspiracy  and  forcing  an  en- 
trance into  plaintiff's  house,  etc.,  and  asked 
to  have  said  ceremony  declared  a  nullity  and 
void.  Defendants  moved  under  Con.  Ride 
261  to  have  the  action  dismissed  as  frivolous 
and  vexatious. 

Kiddell,  J.,  held  (16  O.  W.  R.  164  1  O. 
W.  N.  800,  843),  that  if  the  plaintiff  was 
non  compos  mentis  the  action  should  not  be 
dismissed,  and  he  ordered  a  stay  of  proceedings 
until  further  order,  on  an  undertaking  that 
the  next  friend  should  take  proceedings  to 
have  plaintiff  declared  of  unsound  mind. 
Palmer  v.  Walesby  (1868),  L.  R.  3  Ch,  732, 
followed. 

Divisional  Court  (16  O.  W.  R.  164,  1  O. 
W.  N.  894),  by  consent  of  counsel  varied 
the  order  of  Riddell,  J.  by  directing  that 
the  next  friend  of  the  plaintiff  have  liberty 
to  have  medical  experts  examine  the  plain- 
tiff as  to  his  sanity,  and  the  appellants  un- 
dertake to  facilitate  such  examination,  such 
examination  to  take  place  within  one  week, 
and  to  be  upon  forty-eight  hours'  notice  to 
counsel  for  the  appellants,  llie  proceedings 
under  the  Lunacy  Act,  1900,  if  any,  to  be 
launched  by  the  respondents  within  four 
days  after  the  medical  examination.  The 
costs  of  this  appeal  to  be  costs  in  the  pro- 
posed application  for  a  declaration  of  lunacy 
as  between  appellants  and  respondent. 

Sutherland,  J.  (16  O.  W.  R.  786,  1  O. 
W.  N.  1105),  granted  an  order  directing  a 
trial  of  an  issue  whether  or  not  Michael 
Frazer  was,  at  the  time  of  such  inquiry,  of 
unsound  mind  and  incapable  of  managing 
himself  or  his  affairs. — ^Divisional  Court  (16 
O.  W.  R.  959,  2  O.  W.  N.  26),  affirmed  above 
order. 

Brit  ton,  J.,  tried  the  issue  and  found 
(17  O.  W.  R.  383,  2  O.  W.  N.  241),  Michael 
Frazer  sane  at  the  time  of  the  enquiry,  and 
dismissed  the  action.     Costs  reserved. 

Divisional  Court  visited  Fraser  at  his 
home,  and  after  examination  of  him,  held, 
that  although  he  was  not  a  lunatic  in  the 
popular  conception  of  that  term,  yet  he  was 
and  is  suffering  from  senile  deterioration, 
and  was  of  unsound  mind,  and  incapable  of 
managing  himself  or  his  affairs  within  the 
meaning  of  the  Lunacy  Act.  Committees 
ordered  to  be  appointed  under  the  statute. 
Costs  out  of  the  estate. — Judgment  of  Brit- 
ton,  J.«  reversed.  Re  Michael  Frazer 
(1911),  19  O.  W.  R.  548,  2  O.  W.  N.  1321. 

Magistrata'a  comnftltment  of  aaiie 
person  as  a  Innatio — Judicial  proceeding 
— Subsequent  discharge  —  Action  for  dam- 
ages —  Malicious  prosecution  —  Failure  to 
prove  favourable  termination,} — In  an  action 
for  malicious  prosecution  against  persons  by 
whom  proceedings  bad  been  taken  under  the 
Act  respecting  Public  Lunatic  Asylums,  R. 
S.  O.  1897  c.  317,  for  arrest  and  confinement 
of  the  plaintiff  as  insane  and  dangerous,  be- 
fore a  justice,  who  committed  him  to  gaol, 


from  which  he  wa«  afterwards  taken  lo  an 
asylum,  and  was  discharged  on  the  ground 
that  he  was  not  and  never  had  been  insane : — 
Held,  that  the  inquiry  before  the  justice  was 
a  judicial  proceeding,  and  that  it  was  essen- 
tiid  to  the  plaintiff's  success  that  he  should 
allege  and  prove  that  the  prooeedinga  had 
terminated  in  his  favour,  which  they  had  not 
done  so  long  as  the  order  of  the  justice  stood, 
and  this  although  the  statute  did  not  proTide 
for  setting  aside  the  adjudication  of  tiie  jus- 
tice by  way  of  appeal  or  otherwise.  Buah  v 
Park,  12  (5.  L.  R.  180,  8  O.  W.  R.  566. 


—  Commissioners  of  PuhHc 
Charities  —  Voluntary  payment  to,  by  hmmm- 
oipality  —  ^^JS^^  ^^  recover  from  lunatic*s 
husband.]  —  The  wife  of  the  defendant  left 
him,  and  the  defendant  published  a  notice 
that  he  would  not  be  responsible  for  any 
debts  incurred  by  her.  She  subsequently  be- 
came insane,  and  was  maintained  by  the 
Commissioners  of  Public  Charitieji,  who 
daimed  from  the  plaintiff  municipality  pay- 
ment for  her  maintenance.  The  plaintiff 
municipality  paid  the  claim  and  then  sued 
the  defendant : — Held,  that,  as  the  defendant, 
when  his  wife  became  insane,  became  directly 
liable  to  the  Commissioners  of  Public  Chari- 
ties for  her  maintenance,  the  payment  made 
by  the  plaintiff  municipality  must  be  regarded 
as  voluntary,  and  judgment  should  be  entered 
for  the  defendant  Municipality  of  Cape 
Breton  v.  Jost,  40  N.  S.  R.  79. 


Mainteaaaoo  —  Money  in  bank — Attach- 
ment by  creditor.] — Where  money  of  a  luna- 
tic deposited  to  his  credit  in  a  bank  was  at- 
tached by  a  creditor,  it  was,  nevertheleaa, 
ordered  to  be  paid  into  Court  for  the  main- 
tenance of  the  lunatic,  without  prejudice  to 
any  priority  over  other  creditors  which  the 
attaching  creditor  might  have  obtained  aa  to 
any  surplus  which  might  remain  if  the  luna- 
tic should  die  or  recover.  Re  Vernon,  20 
C.  L.  T.  309. 


of  Ivmatio  Im 
asylvat — Action  by  inspector  of  prisons  and 
pubUc  charities  to  recover  for  —  Property 
of  lunatic — Never  had  any  u>ithin  meaning  of 
Act— fi.  S.  O.  (18S7),  c.  S17— Action  di9' 
missed  —  Improperly  brought  —  Costs,'\  — 
The  Inspector  of  P.  and  P.  C.  for  Ontario 
brought  action,  under  R.  S.  O.  (1887).  c 
317,  to  recover  from  defendants  the  amoonts 
owing  for  maintenance  of  one  Isabella  Mac- 
Dougall,  who,  as  he  alleged,  at  the  time  she 
was  placed  in  the  asylum  at  Kingston,  or 
subsequently  thereto,  came  into  possession 
of  certain  property  within  the  meaning  of 
s.  47  of  c  317. — Latchford,  J.,  held,  that 
Isabella  MacDougaU  never  came  into  posses- 
sion of  property  within  the  meaning  of  tbe 
statute,  and  the  action  was  not  maintainable, 
and  idiould  be  dismissed  with  costs;  that  the 
plaintiff  wholly  misconceived  his  rights  in 
interfering  as  he  did  with  the  administra- 
tion of  the  estate,  and  had  the  facts  of  tihe 
case  been  fully  known  to  the  0>art.  the  or- 
der removing  Uie  executor  and  appointing  the 
glaintiff  in  his  place  and  stead,  would  not 
ave  been  made;  that  plaintiff  must  pay 
into  Court  all  moneys  he  has  received,  and 
if  he  still  holds  the  promissory  notes,  deposit 
them  with  the  accountant.  He  is  not  en- 
titled to  any  disbursement.  That  the  Court 
has  no  power  to  compel  plaintiff  to  pay  de- 
fendant's   costs    as    between    solicitor    and 
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dient,  but  that  this  shoald  be  done,  other- 
wise defendant  would  saffer  no  slight  loss. 
InBpeetor  of  Prttoft«,  etc,  ▼.  Macdonald 
(1910),  17  O.  W.  B.  690,  2  O.  W.  N.  289. 


leys  eaq^ended  la  maiateiuuiee  of 

l«B«tie  not  so  f oimd — Right  to  recoyer — 
Ability  to  contract  —  Necessaries — ^Evidence. 
Pre9t  Y.  Pre9t,  8  O.  W.  R.  659. 


—  Petition  foiv— Rela- 
tires  intervened  and  asked  for  costs — ^Not 
allowed — Nothing  to  shew  that  their  action 
was  financially  beneficial  to  estate.  Re 
Brown  (1911),  18  O.  W.  R.  919,  2  O.  W.  N. 
924. 

P«rtitloa     aad     sale     of     Imuttio's 

1i^^^»  —  AcHon  hy  Inspector  of  Prisons 
««<!  PuhUc  Charities  for  —  Recovery  of 
lunatic  —  Stay  of  proceedings,]  —  Plaintiff 
beins  in  an  aqrlnm,  and  her  recovery  im- 
probable, the  Inspector  of  Prisons  and  Pab- 
Uc  Gharitieia  found  it  necessary  to  sell  a  por- 
tion of  her  real  estate.  He  found  the  title 
eloaded  by  a  claim  of  defendant,  who  claimed 
to  be  a  brother  of  plaintiff.  Acting  on  ad- 
vice of  counsel  and  approval  of  Attorney- 
General,  be  brought  a  proceeding  for  parti- 
tion of  sale,  and  judgment  for  sale  was 
given  on  21st  May,  1907.  On  21st  May, 
1909,  plaintiff  was  discharged  from  the  asy- 
lum, ber  mental  indisposition  being  temporary 
only.  A  certificate  of  the  judgment  was 
registered  by  the  inspector's  solicitor  on  10th 
March,  1910.  Plaintiff  moved  for  an  order 
staying  all  proceedings  under  above  judg- 
ment for  partition  and  sale. — ^Riddell,  J., 
Aeld»  that  a  suit  instituted  on  behalf  of  a 
person  of  unsound  mind,  not  so  found  by 
inqaisition  when  he  becomes  of  sound  mind, 
becomes  absolutely  paralysed,  and  all  pro- 
ceedings thereafter  are  irregular:  Beale  ▼. 
Smith  (1873),  43  L.  J.  CHi.  n.  s.  245,  fol- 
lowed.— ^Thflt  it  was  the  registration  of  above 
judgment  which  necessitated  the  present  mo- 
tion, and  the  inspector  must  pay  the  costs 
of  this  motion.  That  he  was  entitled  to  his 
costs  only  up  to  the  recovery  of  the  plain- 
tiff, as  taxed  by  the  taxing  officer,  deduct- 
ing therefrom  the  costs  of  this  motion  and 
the  cancellation  of  the  registration.  Action 
dismissed  and  registration  of  above  judgment 
cancelled.  MeCahe  v.  Boyle  (1911),  18  O. 
W.  R-  551.  2  O.  W.  N.  695. 


to  eause — Curator — Appointment 
of  new  one — Appeal — Stay  of  proceedings,'! 
— If,  wbOe  a  cause  is  standing  for  judgment, 
one  of  the  parties,  an  interdict,  is  relieved 
from  interdiction,  and  subsequently  is  again 
made  an  interdict,  and  a  new  curator  is  ap- 
pointed for  him,  an  appeal,  in  case  of  a  judg- 
ment nnfavonrable  to  him,  cannot  be  brought 
by  the  <dd  curator ;  and  a  stay  of  proceedings 
win  not  be  ordered  to  allow  the  new  curator 
to  obtain  the  authorisation  required  by  law. 
Ledme  v.  St,  Louis  de  Gonzague,  5  Que.  P. 
R.  44«u 

Ptotitlaa  for  doelaration  —  Evidence — 
Interest  of  alleged  lunatic.  Re  ConneU,  4  O. 
W.  B.95. 

Petitlam  for  deolaration  of  Innaey — 
Service  out  of  the  jurisdiction — Dispensing 
«rit4  personal  service  —  Jurisdiction  of  Mas- 
ter im  Chambers,] — ^A  petition  for  a  declara- 


tion of  lunacy  may  be  served  out  of  Ontario 
under  3  Edw.  VII.  c.  8,  s.  13  (O.)— And 
where  the  supposed  lunatic  was  confined  in 
an  asylum  ouside  of  Ontario,  and  an  order 
was  made  by  the  Master  in  Chambers  auth- 
orising service  there  upon  the  supposed  luna- 
tic and  the  medical  superintendent  of  the 
asylum,  and  the  latter  alone  was  served,  be- 
cause he  was  of  opinion  that  service  might 
dangerously  excite  the  former,  an  order  was 
made  dispensing  with  personal  service  and 
tonfirming  the  service  made.— Qu^rre,  as  to 
the  jurisdiction  of  the  Master  in  Chambers, 
under  Rule  42,  to  make  an  order  for  service 
out  of  the  jurisdiction  of  such  a  petition.  Re 
Wehh,  12  O.  L.  R.  194,  7  O.  W.  R.  665. 

Plaintiff  beoomins  insane  after  Jnds* 
nisnt — Proposed  appeal  —  Appointment  of 
next  friend — Inspector  of  prisons  and  public 
charities.  Holness  v.  Russell,  1  O.  W.  R. 
655,  774,  2  O.  W.  R.  334. 

Prisoner  aoqnitted  on  proof  of  in- 
sanity— Detention  in  asylum — Warrant  of 
Lieutenant-Governor  —  Criminal  Code,  s, 
969  —  **  During  pleasure"  —  Habeas  cor- 
pus,] — A  warrant  by  the  Lieutenant-Crover- 
nor  in  council  of  the  province  of  Quebec  for 
the  detention  in  an  ayslum  of  a  prisoner  ac- 
quitted on  account  of  insanity  at  the  time  of 
the  offence,  is  legally  authorised  by  the  terms 
of  the  Criminal  Code,  1892,  s.  740,  and  by 
the  Revised  Criminal  Code,  s.  969. — Qu<gre, 
if  the  omission  by  the  Criminal  Code  of  the 
words  **  during  pleasure  "  in  Art.  969,  tends 
to  create  judicial  supervision  over  the  life  of 
a  Lieutenant-Governor's  warrant?  Duolos  v. 
Sisters  of  ChaHty,  8  Que.  P.  R.  372. 

Procsodinsa  to  sot  aside  intordiotion 

— Recovery  of  costs  —  Solicitor  —  Effect  of 
judgment,]  —  An  advocate  or  notary,  acting 
upon  the  instructions  of  an  interdict  for  in- 
sanity, and  in  good  faith  believing  that  the 
cause  of  interdiction  had  ceased,  but  acting 
without  the  consent  and  contrary  to  the  in- 
structions of  the  curator,  is  not  entitled  to 
recover  from  the  curator  in  his  said  quality 
the  costs  of  such  proceedings,  which  were  un- 
successful because  it  was  held  that  the  cause 
of  interdiction  had  not  ceased.  —  Semble,  a 
judgment  setting  aside  the  interdiction  would 
have  a  retroactive  effect  to  the  date  of  the 
cessation  of  the  cause  of  interdiction,  and 
would  necessarily  validate  an  agreement  by 
the  interdict  to  pay  the  costs  of  the  proceed- 
ings to  obtain  the  removal  of  the  interdiction. 
Judgment  in  16  Que.  S.  C.  565,  affirmed. 
Bouchard  v.  Bastion,  19  Que.  S.  C.  507. 

Repairs  to  estate — Collection  of  renU — 
Agent,] — Committee  of  the  estate  of  a  luna- 
tic empowered  to  make  needed  repairs  to  the 
estate  and  to  employ  an  agent  at  a  fixed 
salary  to  collect  rents.  Re  McGivery,  3 
N.  B.  Eq.  327,  2  E.  L.  R.  19. 

Responsibility  for  tort  —  Damages  — 
Intervention  of  statutory  guardian.] — Under 
the  common  law,  a  lunatic  is  civilly  liable  to 
make  compensation  in  damages  to  persons  in- 
jured by  bis  acts,  though,  being  incapable  of 
criminal  intent,  he  is  not  liable  to  indictment 
and  punishment.  In  this  case,  however,  where 
the  defendant  had  burnt  a  bam,  and  lunacy 
was  set  up,  the  evidence  went  to  shew  that, 
while  not  responsible,  perhaps,  to  the  extent 
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of  an  ordinary  man,  he  waa  not  utterly  un- 
oonscious  that  he  was  doing  wrong: — HM, 
therefore,  that  the  defendant  was  liable  at 
least  to  tiie  extent  of  the  damage  done»  taken« 
however,  at  rather  a  low  than  a  high  esti- 
mate. It  was  ordered  that,  before  execution 
issued,  notice  should  be  given  to  the  Inspec- 
tor of  Prisons  and  Public  Charities.  Stanley 
V.  Hayes,  24  G.  L.  T.  289,  8  O.  L.  R.  81,  3 
O.  W.  R.  784. 

Sale  of  land  for  audatenamee  of  — 

Annuity  charged  thereon  —  Disposition  of 
purchase  money  —  Sale  freed  from  annuity 
— ^Payment  into  Court  —  Mortgage.  Re 
Dowd,  9  O.  W.  R.  746. 

Sale  of  laada — Confirmation  of — 9  Bldw. 
VII.  (Ont),  c.  37,  8.  16(a).  Re  Beard 
(1910),  1  O.  W.  N.  807. 

Senile  decay — Appointment  of  guardian 
— Provisions  of  order,}  —  W.  was  about  85 
or  90  years  of  age.  He  was  not  of  unsound 
mind  in  the  usual  sense,  but  from  extreme 
age  and  physical  weakness  was  incompetent 
to  manage  his  affairs,  and  required  constant 
care  and  attention.  An  order  was  made  ap- 
pointing two  of  his  children  to  act  "in  the 
nature  of  a  guardian  or  committee  of  his  per- 
son and  estate.*'  Form  of  order  given.  There 
was  no  fund  in  Court,  nor  did  the  order  pro- 
vide for  payment  in  of  any  fund.  Vane  v. 
Fane,  2  Ch.  D.  124.  and  Re  Brandon's 
TrustSy  13  Ch.  D.  773.  followed.  Re  W., 
21  C.  L.  T.  340 ;  Re  B.,  ih.  341. 

Tort  eonimitted  liy  —  ResponsihiUty  of 
parent.] — Where  a  lunatic  has  attained  his 
majority,  but  is  living  in  his  father's  house, 
the  father  is  not  responsible  for  damage 
caused  by  the  lunatic,  although  the  father  has 
failed  to  procure  an  interdiction  of  the  son 
as  such,  if  it  appears  that  the  son  has  for 
a  long  time  been  withdrawn  from  the  author- 
ity of  his  father,  and  It  is  not  proved  that 
the  father  knew  the  dangerous  character  of 
his  8on*s  malady,  or  that  the  damage  com- 
plained of  would  be  the  consequence  of  his 
imprudence  or  negligence.  Theronx  v.  Car- 
rier, 21  Que.  S.  C.  156. 

See  Contract  —  Criminal  Law — ^Devolu- 
tion OF  Estates  Act  —  Disgovbbt  — 
Equitable  Assignment  —  Gift  — 
Husband  and  Wife — ^Municipal  Cob- 
POBATioN  s — Will. 


MATMTWO  OATTUB. 

See  Criminal  Law. 


See  Assessment  and  Taxes  —  Gift  — 
Master  and  Sebvant  —  Neqligbnce — Pat- 
ent FOB  Invention — Will. 


See  Criminal  Law  —  Justice  of  the 
Peace  —  Police  Magistrate — ^Prohibition 
— Stipendiary  Magistrate. 


KAJLHTEHAHCE. 

DofoBoe  to  aotioiL  —  Offence  of  third 
party.]  —  The  offence  of  maintenance,  com- 
mitted by  a  third  party  for  the  advantage  of 
the^  plaintiff,  cannot  be  set  up  against  the 
plaintiff  as  a  defence  to  liie  action  brought 
by  him.  MSnard  v.  La  ViUe  de  Bordeans, 
34  Que.  S.  C.  335. 

See  Champertt  and  Maintenance — D^ed 
—  Dower  —  Infant  —  Lunatic  — 
Parent  and  Chili>— Pauper — ^Trustb 
AND  Trustees — ^Wnx. 


MAINTEirAHCS  OF  HIOHWAT. 

See  Wat. 


MAXHTEirAHGE  OF  PISRSOH8. 

See  Lunatic  —  Parent  and  Child — Will. 


See  Abbest  —  Defamation — ^Falsb  Ar- 
rest —  Malicious  Procbdttrb  —  Parua- 
mbntabt  Elections. 


MAUCIOTTB  nf  JURY  TO  PBOP- 

ERTT. 

See  Criminal  Law. 


MAGISTBATE8'  COURTS. 

See  CoxTRTB. 


KAUCIOITS     PBOSECimON      AHD 

ABBEST. 

Absenoe  of  probable  oanse.] — ^An  em- 
ployer who,  throuirh  his  servants,  finds  a 
workman  in  a  place,  at  an  hour  and  under 
circumstances  that  lead  to  suspicion,  but  of 
which  an  explanation  is  offered  on  Uie  spot, 
who  refuses  to  verify  the  same,  and  causes 
a  search-warrant  to  issue  and  be  executed  at 
the  workman's  house,  does  so  without  prob- 
able cause  and  inferentially  through  malice 
and  is  liable  for  the  damages  thereby  caused. 
Masse  v.  Dominion  Bridge  Co,  (1910).  38 
Que.  S.  C.  429.  ^'i.  *» 

Absenoe  of  probable  oanso — Prosect^ 

Hon  dismissed  on  debatable  point  of  Uno.} — 
In  an  action  of  damages  for  malicious  prose- 
cution, it  is  not  enough  to  establish  the  dis- 
missal of  the  prosecution,  the  plaintiff  mast 
further  prove  that  the  defendant  had  no  prob- 
able cause  for  instituting  it — When  it  ap- 
pears that  the  prosecution  was  dismissed  on 
a  debatable  point  of  law,  and  the  plaintiff 
himself,  in  his  pleadings,  suggests  that  the 
defendant  might  have  appealed  from  the  de- 
cision of  the  magistrate,  it  cannot  be  pre- 
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tended  tbat  absence  of  probable  caiue  has 
been  established.  In  such  circamstances,  no 
iction  for  damages  can  be  maintained. 
L&n^evin  d  Lecompte  (1909),  19  Que.  K.  B. 
19& 

Absemse  of  re»soiiAble  aad  vrolMible 
savss — PaeU  9ubmitted  to  ooundef,] — Plaiu- 
tilf  was  diaiged  by  defendant  with  stealing 
dog  muzzles,  and  was  arrested  and  sent  up 
for  trisL  The  grand  jury  ignored  the  bill. 
Plaintiff  brought  action  for  damages.  Jury 
foimd  in  plaintiff's  favour  and  assessed  dam- 
afcs  at  $500.  Britton,  J.,  entered  Judgment 
accordingly.  Dundat  v.  WiUon  (1911),  19 
0.  W.  R.  17.  2  O.  W.  N.  996. 

Ahmofm  of  reasowaWe  aad  proliAible 

saass  is  not  in  itself  malice,  however  cogent 
evidence  it  may  be.  Winefield  v.  Kean,  1  O. 
R.  198,  followed.  Bums  v.  Rombough 
(1911),  18  O.  W.  R.  689,  2  O.  W.  N.  767 
(D.a). 

Aetloa  against  Ji&stiees  of  tko  peace 
— ifsiide  —  Findings  of  jury  —  Absence  of 
rsMoii«6l6  and  probable  cause  —  Evidence — 
Knowledge  of  one  justice  —  Concurrence  of 
etker  —  Costs.} — Action  against  two  justices 
of  the  peace  for  false  imprisonment  Judg- 
Bent  against  one  as  no  reasonable  and  prob- 
able cause,  but  dismissed  as  against  the  other. 
Beker  ▼.  Tedford,  11  W.  L.  B.  614. 

Astlom  against  polioe  ofioer  —  What 
constitutes  arrest  and  imprisonvMnt — Neoes- 
sUjf  for  notice  before  action  —  Acts  dof^  in 
ftrformanoe  of  duty — i^ot  guilty  by  statute.} 
—Two  persons  baring  died  under  circum- 
itanoes  suggesting  murder,  suspicion  was  di- 
lected  against  two  Chinamen,  one  of  whom 
was  arrested,  but  the  other  could  not  be 
found.  The  police  made  search  diligently  for 
some  tUne,  but  could  obtain  no  trace  of  the 
suapected  man.  Believing  that  he  was  being 
harboured  by  his  fellow-countrymen  in  the 
dty,  and  that,  if  a  general  search  was  made, 
they  would  conceal  him,  it  was  determined 
to  visit  every  Chinese  resort  in  the  city  and 
taikt  the  occupants  to  the  polioe  station,  keep- 
ing them  there  until  the  search  was  com- 
pleted, and  so  ascertain  if  the  man  for  whom 
they  were  searching  was  in  the  dty.  This 
plan  was  carried  out,  a  man  being  stationed 
at  each  entrance  to  the  various  buildings, 
sad  a  aearch  made,  and  the  occupants  re- 
■oved  in  a  conveyance,  accompanied  by  an 
oAoer,  and  placed  in  charge  of  another  officer 
at  the  station,  and  not  permitted  to  depart 
until  all  places  had  been  visited.  The  police 
bad  no  warrant  authorising  a  search,  nor  had 
they  any  strong  reason  for  suspecting  any 
particnlar  person  of  harbouring  the  suspected 
aisn.  Actions  were  brought  by  some  of  the 
(Chinamen  against  the  officers  for  false  arrest 
and  imprisonment.  The  uefendants  pleaded 
that  they  had  not  detained  the  plaintiffs,  and 
ibo  **  not  guilty  by  statute,"  under  which  it 
vai  proposed  to  plead  want  of  notice  of  ac- 
tion:—if  eU,  that  the  right  violated  by  false 
iaprisonment  is  freedom  of  locomotion,  and 
the  gist  of  the  offence  is  a  restraint  whereby 
the  party  complaining  is  hindered  and  pre- 
vented from  going  where  he  pleases;  and 
therefore,  as  the  evidence  shewed  that  the 
ifadatUb  were  prevented  from  going  where 
they  pleased,  they  must  be  held  to  have  been 
iapriaoned. — 2.  That,  as  the  police  officers 
had  BO  warrant  nor  any  reasonable  ground 


of  belief  that  the  plaintiffs  were  harbouring 
a  fugitive  from  justice,  they  could  not  be  said 
to  be  acting  in  pursuance  of  any  statute  or 
in  discharge  of  their  duty,  and  were  not 
therefore  entitled  to  notice  of  action.  Mack 
Sing  V.  Smith,  1  Sask.  L.  R.  454,  9  W.  L.  B. 
28. 

AotioB  against  pvbllo  ofioer  —  Pre- 
liminary  notice  —  Ojficer's  good  or  bad  faith 
— CivU  responsibility  for  false  arrest — Carry- 
ing out  instructions  —  Suspicious  circum^ 
stances.} — ^A  local  superintendent  of  public 
works  is  a  public  officer  within  the  meaning 
of  Art.  88  C.  P.,  and  he  cannot  be  sued  for 
damages  arising  from  the  exercise  of  the 
duties  of  his  office  unless  a  preliminary  no- 
tice of  one  month  has  been  given  to  him. — 
A  public  officer  sued  in  damages  for  false  ar- 
rest, who  establishes  that  what  he  swore  to 
was  according  to  instructions  received  from 
his  superior  officer,  and  for  the  purpose  of 
putting  an  end  to  certain  abuses,  and  under 
such  circumstances  as  enabled  him  to  believe 
that  what  he  had  stated  in  his  sworn  in- 
formation constituted  one  of  such  abuses, 
shews  his  good  faith  sufficiently  to  entitle 
him  to  the  preliminary  notice. — Per  Archam- 
beault,  J. — Such  proof,  in  any  event,  shews 
that  the  officer  sued  had  acted  with  probable 
cause  and  without  malice  in  laying  the  in- 
formation. Deschenes  v.  JuUen  (1909),  19 
Que.  K.  B.  210. 

Arrest  —  Damages  —  Verdict  less  than 
flO.} — In  an  action  to  recover  damages  for 
malicious  arrest  and  prosecution  plaintiffs  re- 
covered verdict  for  |5.  Defendant  asked  for 
a  certificate  under  section  312,  Common  Law 
Procedure  Act  (P.E.I.  1873),  disentitling 
plaintiff  to  costs: — Hetd,  (Peters,  J.)  that 
under  the  circumstances  of  the  case  defend- 
ant was  entitled  to  the  certificate.  Robinson 
V.  NeUon  (1880),  2  P.  E.  I.  R.  318. 

Arrest  and  proseevtloii  of  plaintiff 
om  eharse  of  steallaic  from  freight 
sheds — (instable  acting  in  discharge  of  pub- 
lic duty  —  Employment  and  payment  by  rail- 
way company  —  Liability  of  railway  com- 
pany for  acts  of  constable — ^Absence  of  direc- 
tion to  prosecute  or  interference  with  prose- 
cution —  Malice  —  Beasonable  and  probable 
cause — Nonsuit.  Nazarino  v.  Can.  Poo.  Rto. 
Co.,  11  O.  W.  B.  662. 

Arrest  and  trespass  —  Reasonable  and 
probable  cause  —  Malice  —  Post  office— Let- 
ter with  fictitious  address.} — ^The  plaintiff,  a 
letter  carrier  employed  by  the  post  office  de- 
partment at  Montreal,  was  intrusted  with 
the  delivery  of  two  decoy  letters  for  the  pur- 
pose of  testing  his  honesty.  Each  of  the  let- 
ters contained  a  small  sum  of  money.  One  of 
the  letters  bore  a  non-existent  address,  the 
other  a  real  address.  The  latter  was  deliv- 
ered, but  the  former,  under  the  rules  of  the 
department,  should  have  been  entered  in  the 
book  kept  at  the  post  office  for  that  purpose, 
and  the  letter  returned.  There  being  no  entry 
of  this  letter,  after  the  usual  time  for  making 
such  entry  had  elapsed,  the  plaintiff  was  de- 
tained and  searched  by  the  defendant,  a  peace 
officer  acting  under  the  instructions  of  the  de- 
partment The  letter  not  being  found  on  the 
plaintiff  he  was  released.  On  the  following 
day  the  letter  was  returned  to  the  post  office : 
— Held,  that  the  plaintiff  having  violated  the 
rules  of  the  department,  there  was  reasonable 
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and  probable  cause  for  detaining  and  search- 
ing him,  and  that  his  action  for  damages 
against  the  officer,  who  acted  without  malice, 
could  not  be  maintained.  2.  A  letter  is  a  post 
letter,  although  directed  to  a  fictitious  ad- 
dress.   Mayer  y.  Vaughan,  20  Que.  8.  G.  549. 


Arrest  by  persom  employed  as  w»teh- 
man  by  and  appointed  eonstable  on 
reoommendatlon  of  railway  oompany 

— Liability  of  railway  company  —  Express 
or  implied  authority  —  Interference  —  Rail- 
way Act.  Thomas  v.  Can,  Pao.  Rw.  Co., 
Bush  V.  Can,  Pac.  Rw,  Co.,  8  O.  W.  B.  »3. 

Arrest  of  railway  employee  on  ar- 
rival of  the  train  on  which  he  works,  made 
by  a  special  constable  in  service  of  the  com- 
pany, by  order  of  superintendent,  in  con- 
sequence of  a  telegram  received  from  the 
conductor  that  a  passenger  had  complained 
to  him  of  having  been  robbed,  followed  by 
the  detention  and  prosecution  of  the  em- 
ployee for  theft,  the  whole  in  spite  of  his 
protestations  of  innocence  and  without  tak- 
ing any  steps  to  ascertain  if  the  suspicion 
of  the  complaining  passenger  had  any  founda- 
tion, is  without  probable  cause  and  infez^ 
entially  malicious,  and  the  company  is  lia- 
ble to  the  employee  so  arrested  and  prose- 
cuted, for  damages.  WaUer  y.  Can,  Pac. 
Rw.  Co.  (1910).  39  Que.  S.  C.  240. 

Gaplas  —  FaUity — Reasonable  and  prolh 
able  cause.] — In  an  action  by  P.  against  M. 
for  malicious  arrest  upon  a  capias  for  $75, 
the  falsity  complained  of  was:  (1)  that  P. 
was  about  to  leave  the  county ;  (2)  that  the 
cause  of  action  did  not  exceed  $80.  It  ap- 
peared that  P.  had  given  to  M.  an  order  for 
his  claim  which  had  not  been  honoured,  and 
had  made  several  appointments  with  M. 
which  had  not  been  kept ;  that  P.  was  trying 
to  let  his  house,  and  his  wife  had  gone  away ; 
and  that  M.  had  been  informed  oy  two  re- 
spectable persons  tibat  P.  was  about  leaving : 
— Held,  that  M.  had  *'  reasonable  and  prob- 
able cause." — In  respect  to  the  alleged  falsity 
that  the  cause  of  action  was  under  $80,  it 
appeared  that  the  cause  of  action  which  M., 
a  sub-contractor,  had  against  P.,  a  contrac- 
tor, was  for  plastering  a  house  of  L.,  and 
that  the  amount  coming  to  M.  was  actually 
$150,  and  he  had  filed  a  mechanic*s  lien  for 
this  amount.  There  were  two  prior  liens, 
and  M.,  after  inquiries,  estimated  that  his 
lien  would  not  realize  more  than  one-half 
from  this  source,  and,  therefore,  considered 
that  he  was  justified  in  deducting  that  much, 
and  proceeding  by  a  capias  for  the  balance. 
— Held,  that  there  was  nothing  in  the  cir- 
cumstances from  which  malice  could  be  in- 
ferred. —  The  ordinary  layman,  acting  hon- 
estly, is  not  to  be  held  responsible  in  this 
kind  of  action  if  he  makes  a  mistake  in  an 
intricate  question  of  law.  Patterson  v.  Mun- 
ro,  40  N.  S.  R.  550. 


Gbarge  of  fraud  amounting  to  theft 

"^Proceedings  taken  on  advice  of  solicitor — 
Question  of  good  faith  in  obtaining  advice — 
Reasonable  and  probable  cause  —  Evidence 
not  satisfactory  —  Trial  Judge  withdrew 
case  from  jury  —  Non-suit.] — Plaintiff  made 
the  following  statutory  declaration:  "With 
regard  to  the  disposition  of  the  ore  on  the 
Nova  Scotia  lease  from  Peterson  Lake,  there 
is  no  means  of  checking  the  same,  either  on 
surface  or   below,  and   the  head  ore-sorter. 


who  superintends  the  bagging  of  ore,  takee 
his  instructions  from  the  managing-director, 
and  only  a  certain  portion  is  credited  to 
Peterson  Lake,  and  nearly  all  the  leaf  silyer 
which  comes  mm  Peterson  Lake  is  bagged 
and  shipped  as  Nova  Scotia  ore.  The  above 
can  be  verified  by  Mr.  R.  F.  Taylor,  who  was 
formerly  superintendent  of  the  Nova  Scotia 
mine,  and  who  is  now  with  the  Kerr  Lake 
mine,  and  also  Mr.  James  Garr,  who  is  head 
ore-sorter  at  the  Nova  Sootia  mine." — ^The 
managing  director  above  referred  to  was  the 
defendant  He  therefore  consulted  his  solici- 
tor, who  obtained  affidavits  of  Taylor  and 
Carr  contradicting  the  above  statements, 
which  plaintiff  said  they  would  veri^.  'Dien 
defendant,  on  advice  of  his  solicitor,  laid  a 
charge  of  perjury  against  plaintiff,  who  was 
acquitted.  Plaintiff  then  brought  action 
against  defendant  for  malicious  prosecution. 
— Falconbridge,  C.J.K.B.,  at  trial,  withdrew 
the  case  from  the  jury  and  dismissed  the  ac- 
tion with  costs  as  the  evidence  was  all  one 
way. — ^Divisional  Court  dismissed  plaintiff's 
appeal  with  costs,  holding  that  there  was  no 
evidence  upon  which  a  jury  could  fairly  pro- 
nounce that  defendant  had  a  guilty  know- 
ledge of  the  act  charged,  or  that  there  was  a 
lack  of  bona  fides  in  what  he  did  in  laying 
the  matter  before  his  solicitor. — Longden  v. 
BUskv  (1910K  16  O.  W.  R.  877,  2  O.  W.  N. 
18,  22  O.  L.  B.  4. 


Oliarse  of  theft  by  servants  of 
pany — Probable  cause — Disobedience  of  or- 
ders —  Liability  of  company  —  Instructions 
of  officers  —  Damages  —  Contriltutory  negli- 
gence.]— When  the  servants  of  a  plate  glass 
company  are  instructed  to  always  bring  back 
to  the  shop  the  old  plate  glass  removed  up- 
on a  new  one  being  put  in,  or  report  their 
reason  for  not  doing  so,  the  failure  to  comply 
with  such  orders  is  not  sufficient  of  itself  to 
justify  a  charge  of  theft  against  them.  In 
such  a  case  the  employer  should  make  fur- 
ther inquiries,  and.  If  he  prefers  a  charge 
without  doing  so,  he  will  be  held  to  have 
acted  without  probable  cause. — A  corpora- 
tion is  liable  in  tort  for  false  arrest  when  the 
charge  is  laid  under  instructions  from  its 
vice-president  and  local  manager. — ^Disobedi- 
ence to  orders  by  which  an  employee  lays 
himself  open  to  a  suspicion  of  theft,  amounts 
to  contributory  negligence,  and  wiU  be  so  con- 
sidered in  assessing  the  damages  caused  him 
by  an  arrest  upon  an  unfounded  charge  for 
that  offence.  Leonard  v.  Ramsay,  30  Que. 
S.  O.  345. 

Citrll  action  —  Damages  —  Costs.]  — 
Held,  following  Scott  v.  McCaffrey,  1  Que. 
Q.  B.  123,  that  a  creditor  is  not  responsible 
for  damages  (irrespective  of  costs)  caused 
by  proceedings  taken  by  him,  in  good  faith 
and  without  malice  or  want  of  probable 
cause,  for  the  recovery  of  a  debt  before  a 
Court  of  justice,  even  when  such  proceedings 
have  been  declared  void  for  informality  or 
illegality.  Darveau  v.  0*D^  17  Que.  S.  G. 
334. 


Ooninilssloner  nnder  Golleotlon  Aet 

— Refusal  to  discharge  debtor — Judicial  act 
— Malice  —  Inference  —  Disqudlifieation 
from  interest.] — ^An  action  against  a  commis- 
sioner, acting  under  the  provisions  of  the 
CoUection  Act,  B.  S.  N.  S.  1900  c  182,  to 
recover  damages  for  the  arrest,  imprison- 
ment, and  detention  of  the  plaintiff,  was 
withdrawn  from  the  jury  by  the  trial  Judge : 
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—HtUd^  that  the  case  was  properly  with- 
drawn from  the  jary,  there  being  no  evidence 
of  malice  or  from  which  malice  could  be  in- 
ferred.— ^The  refusal  of  the  commissioner  to 
discharge  the  plaintiff  from  custody  under  an 
order  for  his  arrest,  made  on  the  ground  that 
he  was  about  to  leave  the  country,  is  a  judi- 
cial act,  and  a  perfectly  justifiable  proceed- 
ing, and  there  is  no  inference  of  malice. — It 
does  not  take  away  jurisdiction,  and  make 
the  matter  null  and  void,  that  it  is  after- 
wards discovered  that  the  commissioner  is 
disqualified  from  interest,  as  having,  as  a 
solicitor,  a  claim  for  another  person  against 
the  same  debtor.  CampheU  v.  McKay ^  38  N. 
&R.333. 

Coaatable  —  Good  faith  —  Warrant  — 
Notice  of  action  —  Fine  —  Municipal  cor- 
pcnation  —  Resolution  —  Ultra  virea  — 
Members  of  council  —  Justice  of  the  peace. 
Omul  V.  EUiee,  1  O.  W.  R.  119,  3  O.  L.  R. 
43a 

C«ATi«tloii  under  I«iqnor  Ideense  Act 

— BaU  —  Afterwards  arrested  —  Habeas 
csrptis  —  Action  for  damages  —  Not  guUty 
hy  statmte  —  Insuffknent  notice  of  action] — 
Plaintiff  was  convicted  for  selling  liquor 
without  license  and  sentenced  to  four  months' 
imprisonment,  January  17th,  1907,  but  was 
allowed  to  go  at  large  on  giving  his  recogniz- 
ance to  appear.  Later,  magistrate  issued  his 
warrant  and  had  plaintiff  delivered  to  the 
keeper  of  the  county  gaol  on  March  28th, 
widi  instructions  to  keep  him  in  custody  four 
months.  On  a  writ  of  habeas  corpus  Rid- 
deil,  J.,  discharged  plaintiff,  June  28th,  on 
groonds  that  the  term  of  imprisonment  began 
and  ran  from  date  of  conviction  and  there- 
fore expired  May  17th.  Plaintiff  brought  ac- 
tion for  trespass  and  false  imprisonment: — 
Held,  that  the  notice  of  action  served  on  de- 
fendant was  insufficient,  he  not  being  respon- 
sible for  the  trespass  and  imprisonment  dur- 
ing the  period  in  respect  of  which  it  was 
given.  Judgment  of  Divisional  Court,  Janu- 
ary 14th,  1908,  affirming  Magee,  J.,  at  trial 
affirmed.  Robinson  v.  Morris  (19C»),  14  O. 
W.  R.  1001,  1  O.  W.  N.  164. 

C^nmtj  Camrtm  Aot,  B.G^  •■•  23»  31 

— Waiver  of  objection  to  jurisdiction — False 
imprisonw^eni  —  Interference  by  complain- 
««#.] — The  plaintiff  took  possession  of  the 
defendant  Mason's  float,  which  he  found 
adrift  on  a  lake.  Mason,  although  aware 
that  the  plaintiff  claimed  a  lien  for  salvage, 
nMide  no  move  towards  recovering  the  float 
antfl  after  three  weeks,  when  he,  in  company 
with  a  constable,  demanded  it,  and  on  the 
piafntiff  refusing  to  give  it  up  without  com- 
pciwation,  he  was  arrested  without  a  warrant 
and  taken  to  gaol,  and  subsequently  an  in- 
formation laid  against  him  under  s.  ^8  of 
the  Code  for  taking  and  holding  timber  found 
adrift,  was  dismissed.  Mason  provided  the 
tag  which  got  the  float  and  carried  the  plain- 
tiff to  gaol,  and  accompanied  the  constable 
with  the  plaintiff  to  the  gaol  \-^Held,  on  the 
facta,  that  the  arrest  was  the  joint  act  of 
Maaon  and  the  constable,  and  that  Mason 
was  therefore  liable  for  damages  for  false 
imprisonment.  An  action  for  malicious  prose- 
cation  was  tried  in  a  County  Court,  which 
has  no  jurisdiction  to  try  such  an  action  un- 
less a  ligned  agreement  consenting  thereto  is 
entered  into  by  the  parties.    No  signed  agree- 
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ment  was  shewn,  but  the  action  was  tried 
without  objection  by  either  party,  and  judg- 
ment was  given  in  favour  of  the  plaintiff: — 
Held,  that  the  question  of  the  jurisdiction  of 
the  County  Court  could  not  be  raised  on  ap- 
peal. RobitaiUe  v.  Mason,  23  C.  L.  T.  205, 
9  B.  C.  R.  499. 

Criminal   proseontlom  —  Pleading  — 
Statement  of  defence  —  Embarrassment,] — 

1.  In  the  statement  of  defence  in  an  action 
for  malicious  prosecution,  a  simple  traverse 
of  the  plaintiff's  allegation  of  the  want  of 
reasonable  and  probable  cause  is  sufficient. 

2.  In  such  an  action,  when  the  defendant  in 
separate  paragraphs  of  his  statement  of  de- 
fence alleges  certain  facts  tending  to  shew 
reasonable  ground  for  his  belief  in  the  plain- 
tiff's guUt,  but  leaves  it  open  for  himself  to 
prove  other  and  distinct  facts  for  the  pur- 
poses of  this  defence  at  the  trial,  so  that  the 
plaintiff  might  be  misled  into  assuming  the 
allegations  on  the  record  to  be  all  he  has  to 
meet,  such  paragraphs  should,  under  Rule 
318,  Queen's  Bench  Act,  1895,  be  struck  out 
as  embarrassing.  3.  In  such  a  defence  it  is 
not  sufficient  to  allege  that  the  defendant  re- 
ceived certain  information,  without  shewing 
the  source,  or  that  it  was  reliable,  or  to  allege 
possession  by  the  plaintiff  of  the  animals 
which  he  had  been  accused  of  stealing,  with- 
out shewing  that  it  was  recent  possession,  or 
that  all  the  information  received  had  been 
laid  before  the  magistrate  before  whom  the 
charge  had  been  laid  and  before  counsel  who 
advised  the  prosecution  complained  of,  with- 
out shewing  what  facts  had  been  laid  before 
them ;  and  paragraphs  of  the  defence  setting 
up  such  matters  without  shewing  absolutely 
reasonable  and  probable  cause  should  be 
struck  out  Rogers  v.  Clarh,  20  C.  L.  T. 
419,  13  Man.  L.  R.  189. 

Criminal  proseention — Reasonable  and 
probable  cause  —  Belief  —  Malice — Jury.} — 
In  an  action  for  malicious  prosecution  the 
Judge  intimated  that  he  thought  there  was 
no  evidence  to  go  to  the  jury,  but  he  decided 
to  let  the  case  go  to  the  ju^  so  that  the  full 
Court  might  have  the  benefit  of  the  findings 
in  case  an  appeal  was  taken.  The  jury  found 
that  defendant  had  not  taken  reasonable  care 
to  inform  himself  of  the  facts  before  he  pro- 
ceeded against  the  plaintiff,  and  that  he  did 
not  honestiy  believe  in  the  charge,  being  ac- 
tuated by  an  indirect  motive,  vk.,  to  obtain 
recompense  for  the  loss  of  his  horse.  Dam- 
ages were  assessed  at  $200.  The  Judge  dis- 
missed the  action,  holding  that  there  was  not 
a  want  of  reasonable  and  probable  cause: — 
Held,  by  the  Court,  that  on  the  findings  the 
plaintiff  was  entitied  to  judgment  Shros- 
bery  v.  Osmaston,  37  L.  T.  N.  S.  792,  fol- 
lowed.   Baker  v.  Kilpatrich,  7  B.  C.  R.  150. 

Criminal  proseention — Reasonable  and 
probable  cause  —  Nonsuit,] — ^The  defendant 
had  the  plaintiff  arrested  on  a  charge  of 
fraudulentiy  disposing  of  her  property  to  de- 
feat the  defendant's  claim  for  money  due. 
The  plaintiff  was  acquitted.  She  was  a  mar- 
ried woman,  carrying  on  business  for  her- 
self, her  husband  driving  a  delivery  waggon 
for  her.  She  denied  that  she  owed  the  de- 
fendant anything.  The  defendant  supplied 
goods  for  the  plaintiff's  business  to  the  hus- 
band, who,  according  to  the  plaintiff's  story, 
was  given  the  cash  for  each  purchase.     Ap- 
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parently  he  did  not  pay  it  over,  as  the  de- 
fendant charged  the  price  of  the  goods  to  the 
plaintiff.  She  said  she  had  told  the  defend- 
ant not  to  give  her  husband  any  goods  for 
her  unless  for  cash-  The  defendant  told  the 
constable  not  to  arrest  the  plaintiff  if  she 
would  pay  the  amount  due,  but  she  refused 
to  do  so : — Held,  that  the  plaintiff's  evidence, 
if  believed,  would  go  to  shew  the  absence  of 
reasonable  and  probable  cause  on  the  part 
of  the  defendant  The  credibility  and  effect 
of  that  evidence  was  for  the  jury,  and  the 
trial  should  have  proceeded  in  the  ordinary 
way,  and  the  case  should  not  have  been  with- 
drawn from  the  jury.  Bums  v.  Clark,  21 
C.  L.  T.  24. 

Crlmliial  proseovtiom  —  Evidence  — 
Record  of  acquittal  —  Clerk  of  the  Peace — 
Fiat  of  Attomey-Oenerah] — ^The  books,  in- 
dictments, and  records  of  the  Court  of  Ouar- 
ter  Sessions,  which  are  in  the  hands  of  the 
derk  of  the  peace,  are  public  documents 
which  everyone  who  is  interested  has  a  right 
to  see;  and  a  defendant  who  has  been  tried 
and  acquitted  at  the  Sessions  is  entitled  to 
a  copy  of  the  record  of  acquittal,  and  it  is 
not  necessary  to  obtain  the  fiat  of  the  Attor- 
ney-General therefor.  Regina  v.  Ivy^  24  G. 
P.  78j  and  Hetcitt  v.  Cane,  26  O.  R.  133,  dis- 
tinguished. Rex  V.  ScuUy,  Scully  v.  Peters, 
21  C.  L.  T.  432,  2  O.  L.  R.  315. 

'Dmaukgem—Charffe  of  theft  —  PermiBsion 
to  take  property.] — ^The  plaintiff  was  com- 
mitted for  trial  on  a  charge  of  stealing  two 
loads  of  wheat  straw,  the  property  of  defend- 
ant, but  was  afterwards  acquitted,  and  sued 
for  damages  for  malicious  prosecution: — 
Held,  that  the  evidence  strongly  supported 
plaintiff's  contention  that  defendant  gave  him 
permission  to  take  the  straw,  and  that  the 
damages  were  properly  assessed  at  $400. 
HuUne  v.  Chant,  22  0.  L.  T.  216. 

Damasks — ResponsibUity — FdUe  arreat — 
Prohahle  cause— MaUoe-^.  C.  105S.}-^Held, 
that  malice  is  not  always  evil  intention  or 
hatred  that  one  person  has  towards  another. 
From  the  legal  point  of  view,  malice  is  often 
inferred  from  the  gross  negligence  of  a  per- 
son who,  without  informing  himself  and  on 
simple  suspicion,  causes  another's  arrest; 
that  there  is  probable  cause  for  a  flour  mer- 
chant, proprietor  of  a  trade  mark,  who  caused 
the  arrest  of  another  for  selling  flour  in  bags 
bearing  hia  trade  mark,  for  a  lower  price, 
without  buying  any  goods  trom  him,  and 
when  the  bags  had  been  handled,  and  the 
twine  with  which  they  were  sewn  up  was  not 
the  same  as  that  used  by  him;  that  there  is 
no  nuilioe  when  the  party  causing  the  arrest 
of  another  only  acted  on  t^e  advice  of  his 
lawyer  who  made  all  due  diligence  to  find  out 
the  truth;  and  when  that  party  on  the  fijrst 
advice  of  his  counsel  refused  to  proceed 
against  plaintiff,  alleging  that  '*  he  knew  Mm 
well,  that  his  i^ations  with  him  were  very 
good  and  that  he  didn't  like  to  do  such  a 
thing;"  that  in  an  action  for  diunages  for 
false  arrest,  it  is  for  the  plaintiff  to  prove  that 
the  defendant  acted  through  malice  and  with- 
out reasonable  or  probable  cause ;  that  in  this 
action,  as  the  defendant  had  acted  in  good 
faith  and  with  probable  cause,  and  that  the 
plaintiff  has  been  put  to  large  expense  in  de- 
fending Mmself,  each  party  should  pay  his 
own  costs  in  both  Ck>urt8.  Lake  of  Woode 
MilUna  Co.  V.  RaUton  (1911),  17  R.  L. 
n.s.  226. 


Damagres  for  false  arrest — Complaim- 
ant  not  proprietor  of  stolen  goods  —  Pfatii- 
tifTs  health  affected  by  his  mother's  sickness 
— Inscription  in  law  —  C  P.  191.} — ^A  party 
suing  in  damages  for  false  arrest  may  aUege 
that  neither  tne  defendant,  who  was  the 
complainant,  nor  the  company  of  whid^  he  is 
the  manager,  was  the  proprietor  of  the  goods 
alleged  to  have  been  stolen.  But  he  cannot 
allege  that  his  mind  was  impaired  by  the 
serious  illness  of  his  mother,  when  learning 
his  arrest,  these  damages  being  too  remote. 
Foumier  v.  Bhier  (1900),  10  Que.  P.  R.  381. 

DetemdAatlom  of  proeeedlncs  im 
plaintUTs  favour — Termination  of  prose- 
cution when  tioo  justices  decide  differently.} 
—On  the  preliminary  hearing  of  a  charge  of 
arson  against  the  plaintiff,  one  justice  de- 
cided that  he  should  be  committed  for  trial, 
and  the  other  that  the  information  should  lie 
dismissed,  and  nothing  more  was  ever  done 
in  the  matter: — Held,  that  it  could  not  be 
said  that  the  plaintiff  had  been  discharged  on 
this  investigation  so  as  to  entitle  him  to 
bring  an  action  for  malidous  prosecution 
against  the  informant  —  Abrath  v.  North 
Eastern  Rvo.  Co.,  11  Que.  B.  D.  445,  Metro- 

JoUtan  Bank  v.  Pool^,  10  App.  (jas.  210, 
'arton  ▼.  Hill,  12  W.  K.  754,  and  Baxter  r. 
Gordon,  13  O.  L.  R.  598,  foUowed.-HSfem6le, 
that  the  justices  might  have  been  compelled 
by  mandamus  to  make  an  order  of  dismissal 
in  the  drcumstanoes,  and,  if  they  had  made 
such  an  order,  the  plaintiff  could  have  pro- 
ceeded with  his  action.  Kinnis  v.  Graves,  67 
L.  J.  Q.  B.  584,  followed.  Durrand  v.  For- 
rester, 18  Man.  L.  R.  444,  10  W.  L.  R.  289. 

Diseomtlniianee  —  Costs  —  Ifon-ta^al^le 
disbursemenU  —  C.  P.  275,  549  —  Proof.} — 
Plaintiff  in  an  action  to  recover  damages  for 
malicious  prosecution,  must  establldi  that 
defendant  acted  with  malice  and  without 
probable  cause.  Presseau  v.  Mathews  (IdlO), 
17  R.  L.  n.  8.  36. 

Dismissal  of  aetiom — ^Delay  in  proceed- 
ing —  Leave  to  proceed.  Scheeman  v.  Dun- 
das,  2  O.  W.  R.  184. 

Eridenee  —  Onus — Favourable  termina- 
tion of  proceedings  —  MiMce  —  Reasonahle 
or  probable  cause.} — ^In  an  action  for  dam- 
ages for  malidous  prosecution,  the  onus  is 
on  the  plaintiff  to  prove,  not  only  that  he 
was  discharged  from  the  prosecution,  but  that 
the  defendant  who  prosecuted  him  acted  mali- 
ciously and  without  reasonable  or  probable 
cause.  Desaulniers  V.  Hird,  15  Que.  K.  B. 
394. 

False  arrest  —  Damages  —  Arrest  for 
indictable  offence  —  Rdease  on  obtaining 
settlement — ^Duress — Obtaining  money  under 
false  pretences — School  moneys.  La  Minerve 
School  Commissioners  v.  Leioumeau,  4  E.  Lw 
R.  170. 

False  arrest  —  Reasonable  and  probable 
cause — Comparison  of  English  and  French 
law  in  such  cases.  Heut  Y.  DimviUe  Butter 
d  Cheese  Assoc,  3  E.  L.  R.  120. 

False  arrest  —  Damoifes  —  PreUminery 
notice  to  the  city  of  Montreal  —  Responei- 
bility — False  arrest  by  the  police — What  is 
their  quality  while  so  acting?  —  Plea  of 
fustiftoation.} — ^The  action  to  recover  dam- 
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afw  for  illegal  arrest  following  upon  the  lay- 
ing of  a  fBLlae  complaint  under  oath  is  not 
■object  to  tiie  preliminary  notice,  to  be  given 
vi^in  fifteen  days  after  the  occurrence  of 
the  event,  provided  for  by  Art.  536  of  the 
diarter  of  the  city  of  Montreal  (62  V.  c.  58, 
amended  by  7  Bdw.  c  63,  s.  45).  Although 
a  monicipality  is  not  generally  responsible 
for  the  acts  of  its  police  officers  when  they 
arrest  or  lay  complaints  against  persons  sus- 
pected of  having  committed  an  offence,  inas- 
much as  they  are  not  then  acting  as  its 
agents,  but  as  the  agents  of  the  Grown,  still 
if  a  monicipality  sets  up  in  a  defence  to  an 
action,  taken  against  it  to  recover  damages 
resulting  from  tiie  acts  of  its  police  officers, 
that  the  policeman  acted  without  malice  and 
with  probable  cause,  it  thereby  makes  itself 
liable  for  the  acts  of  such  police  officers,  and, 
in  the  event  of  failure  to  establish  its  plea, 
it  win  be  condemned  to  pay  the  damages 
wMch  haTe  been  suffered.  Hucheite  v.  Mont- 
real,  37  Que.  S.  0.  344. 


anreat   and   imprlsoiiment   — 

Goonty  constable — Absence  of  malice  and  of 
Botiee  of  action — Responsibility  for  arrest — 
Special  employment  and  payment  of  constable 
—Labour  troubles — ^Picketting.  O'Donnell  v. 
Ctmmia  Foundry  Co.,  4  O.  W.  R.  402,  5  O. 
W.  R.  215,  477. 


Vcrdiet  ''no  damages,  $1" — Unreasonable- 
ness—Miadiiection  —  Motion  on  behalf  of 
plamtiiE  to  set  aside  the  verdict  of  the  jury 
and  for  a  new  trial  in  an  action  claiming 
damages  for  false  imprisonment,  etc — ^No 
deface  of  mitigation  pleaded  —  Bvidence — 
GosCb.  Bern  Okak  y.  CampheU  (N.S.  1910), 
»B.  L.  R.  194. 

Valso  imtpHaomaiemt  —  Action  againMt 
mm§i9tr%te — Warrmnt  of  commiitnent  —  Un- 
sathomed  impoHHon  of  hard  labour — Notice 
•f  aetion — RequiHtes — Address  of  soUoitor.} 
—The  defendant,  a  stipendiary  magistrate, 
iasBcd  a  warrant  of  commitment,  imposing 
hard  labour  during  the  imprisonment,  which 
the  conviction  did  not  impose  and  which  was 
not  authorised  by  the  statute  upon  which  the 
pTDeeeding  was  founded.  —  In  an  action  by 
tiie  defendant  for  false  imprisonment : — Held, 
that  the  issuing  of  the  warrant  was  a  minis- 
terial, not  a  judicial  act,  and  that  the  magis- 
trate was  liable  for  including  in  the  warrant 
of  oommitment  the  imposition  of  hard  labour. 
— ^Tbe  object  of  a  notice  of  action  is  to  inform 
the  defendant  substantially  of  the  grounds 
of  eomi^aint,  and  the  notice  ought  not  to  be 
eoostnied  with  great  strictness. — Where  the 
address  of  the  solicitor  as  given  is  attacked, 
it  is  incumbent  on  the  defendant  to  shew  that 
he  was  misled,  and  that  the  address  given 
cooiprised  neither  the  solicitor's  place  of 
abode  nor  his  place  of  business.  Mclvor  v. 
McGHUvrav,  40  N.  S.  R.  459. 


—  Action  for  dam- 
•»•»  Ckmese  Immigration  Act — Arrest  of 
deftmient  without  loarrant — Information  — 
Trial  Conviction  quashed— Pine  directed  to 
he  returned  to  defendant  —  Jurisdiction  — 
Errvmeous  proceedings — Liability  of  officers 
cmeeuUmff  process.} — ^At  the  tri^  the  plain- 
tiff was  allowed  as  part  of  his  damages  for 
Calae  imprisonment  the  sum  of  $100,  the 
amoimt  of  a  fine  he  had  paid  in  connection 
with  an  alleged  violation  of  above  Act    On 


appeal,  held,  that  as  defendant  had  not 
directly  ''set  in  motion"  the  trial  Judge  to 
impose  this  fine,  he  was  not  liable  in  damages 
in  respect  to  it,  judgment  must  be  varied  by 
striking  out  this  amount.  Cheng  Fun  V. 
CampbeU,  7  E.  L.  R.  421. 

False  imprisonment  —  Arrest  under 
capias — Validity  of  capias — Right  to  shew — 
MaUoe — Want  of  reasonable  and  probable 
cause — Towns  Incorporation  Act,  s,  201,'[ — 
The  plaintiff  had  been  arrested  under  a  writ 
of  capias  and  brought  before  a  magistrate, 
who  decided  that  the  capias  and  service  were 
void,  and  that  therefore  he  had  no  jurisdic- 
tion in  the  matter.  This  action  was  then 
brought  against  the  defendant  for  false  im- 
prisonment:— Held,  that  the  defendant  was 
not  precluded,  in  this  action,  from  shewing 
that  the  capias  and  service  were  not  void. — 
The  fact  that  the  person  arrested  was  a  com* 
merdal  traveller,  who  visited,  every  year, 
the  county  in  which  he  was  arrested  was  not, 
in  itself,  a  sufficient  ground  for  finding 
"nuilice"  or  "want  of  reasonable  and  pro- 
bable cause." — ^The  proviso  in  s.  201  of  the 
Towns  Incorporation  Act,  1805,  covers  the 
case  of  a  writ  of  summons  only,  and  not  of 
a  writ  of  capias.  Irwin  v.  Lawson,  40  N.  S. 
R.  279.  See  also  Varian  v.  Weeks,  ih.  285f*  : 
Molvor  V.  McDonald,  ib.  287n. 

False  imprisonment — Charge,  pUmtiff 
about  to  leave  country  to  defraud  creditors'} 
— ^Plaintiff,  a  farmer  of  Whitchurch,  brought 
action  against  defendant,  a  banker  of  Aurora, 
to  recover  $2,000  damages  for  alleg^  false 
imprisonment,  on  the  charge  that  plaintiff 
was  about  to  quit  the  province  with  intent 
to  defeat  and  defraud  his  creditors. — ^At  trial 
Britton,  J.,  leth  Oct.,  1909,  gave  plaintiff 
judgment  for  $1,500  damages  and  costs,  and 
directed  that  judgment  of  defendant  against 
plaintiff  in  the  County  Court  of  York  re- 
covered on  three  promissory  notes,  be  set 
off  pro  tanto  against  plaintifTs  judgment. — 
Divisional  Court,  5th  March,  1910,  allowed 
defendant's  appeal  and  ordered  a  new  trial. 
Costs  of  appeal  and  former  trial  to  be  costs 
in  the  cause  to  successful  piuty. — Boyd,  O., 
held,  that  there  was  an  absence  of  reasonable 
and  probable  cause  for  arrest  and  that  the 
real  cause  of  the  arrest  was  referable  to  cer- 
tain trouble  which  existed  in  order  to  get  a 
settlement  between  plaintiff  and  his  land- 
lord (over  80  years  of  age)  for  whom  de- 
fendant acted  as  banker  and  special  agent 
Judgment  given  plaintiff  for  $500  and  a  dis- 
charge of  defendant's  York  Co.  C.  judgment 
with  the  costs  of  that  action.  Costs  to  plain- 
tiff throughout  this  litigation.  FitoheU  v. 
Walton  (1910).  17  O.  W.  R.  13.  2  O.  W.  N. 
81,  22  O.  L.  R.  40. 

False  iniprisonment  —  Chinese  Immi- 
gration Act  —  Alleged  breach  —  Arrest  — 
Verdict  for  defendant — New  trial — Costs.} — 
Action  for  false  imprisonment.  At  the  trial 
the  jury  found  for  defendant  New  trial 
ordered,  the  jury  having  been  misdirected. 
The  only  question  for  them  is  whether  or  not 
plaintiff  had  been  detained  an  unreasonable 
time  before  he  was  brought  before  a  magis- 
trate. Sam  Chak  v.  Campbell,  7  E.  L.  R. 
419. 

False  iniprisonniont  —  Want  of  reason- 
able and  probable  cause — Malice — Applica- 
tion   for    new    trial — Misdirection — Putting 
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questions  to  jury — Evidence  as  to  character 
of  plaintiff.] — ^At  the  trial  of  an  action  for 
false  imprisonment,  the  Judge  is  not  br»und 
to  put  to  the  jury  specific  questions,  sucb  as 
*'  Did  the  defendants  take  reasonable  care  to 
inform  themselves  as  to  the  facts?**  "Did 
the  defendants  honestly  believe  that  the 
plaintiff  was  guilty  of  the  offence  for  which 
he  was  arrested?"  but  may,  with  a  proper 
charge,  submit  all  the  facts  to  the  jury,  leav- 
ing tiiem  to  return  a  general  verdict. — 2.  In 
charging  the  jury,  the  Judge  should  not  sug- 
gest to  them  that  they  might  put  themselves 
in  the  plaintiff's  place,  and  consider  how 
much  they  ought  in  that  case  to  be  paid. 
But  as  no  objection  had  been  raised  as  to  the 
damages  allowed  being  excessive,  the  verdict 
should  not  be  disturbed  on  that  ground. — 3. 
Evidence  to  prove  the  bad  character  of  the 
plaintiff  in  such  an  action  was  properly  re- 
jected at  the  trial.  Newsan  y.  Carr^  2 
Stark.  69,  Jones  v.  Stevens,  11  Price  235, 
and  Downing  v.  Butcher,  2  Moo.  &  R.  374, 
followed. — 4.  The  Judge's  charge  to  the  jury 
that  it  is  necessary  in  such  an  action  for  the 
plaintiff  to  prove  malice  as  well  as  want  of 
reasonable  and  probable  cause,  was  wrong; 
but,  although  there  was  no  evidence  of  malice 
except  as  it  might  have  been  inferred  from 
the  absence  of  reasonable  and  probable  cause, 
the  misdirection  was  not  a  ground  for  order- 
ing a  new  trial,  the  verdict  not  having  been 
attacked  as  excessive. — 5.  There  is  no 
ground  for  an  action  for  malicious  prosecu- 
tion unless  the  acts  complained  of  are  the 
result  of  a  complaint  laid  before  a  magis- 
trate.— ^The  plaintiff  was  arrested  for  theft 
of  a  valise  which  had  been  left  in  the  hall  of 
a  hotel  adjoining  the  bar-room,  and  was,  in 
fact,  removed  by  another  person  and  put 
under  a  table  in  a  near-by  restaurant.  The 
plaintiff  had  been  in  the  hotel  hall  after  the 
valise  was  left  there,  and  before  it  was 
moved.  The  hall  was  open  to  the  public, 
and  there  was  no  evidence  as  to  how  many 
people,  other  than  the  plaintiff,  had  entered 
it  during  the  same  period.  The  plaintiff 
afterwards  went  into  the  restaurant  and  sat 
at  the  table  under  which  the  valise  was,  but 
did  not  know  it  was  there.  The  arrest  was 
made  before  the  valise  was  found: — Held, 
that  such  facts  were  not  sufficient  to  justify 
the  arrest  of  the  plaintiff  without  a  war- 
rant. Sinclair  v.  Ruddell,  3  W.  L.  R.  532, 
16  Man.  L.  R.  53. 

FaTonrable  termlnmtiom  of  proseeu- 
tion  —  Pleading — Declaration — Discharge,] 
— In  an  action  for  malicious  prosecution,  a 
statement  in  the  declaration  that  the  plain- 
tiff was  discharged  from  custody  under  a 
habeas  corpus  order,  whereby  the  prosecu- 
tion was  determined,  is  not  a  sufficient  allega- 
tion of  the  determination  of  the  prosecution, 
and  is  bad  on  demurrer.  McKinnon  y.  Mc- 
Laughlin Carriage  Co.,  37  N.  B.  R.  3. 

Ftrndings  of  Jury  —  Damages — Issue  of 
tcarrant  —  Absence  of  malice  —  Evidence  — 
Misdirection — Mistake  of  magistrate,] — The 
mere  finding  by  the  jury,  in  an  action  for 
malicious  prosecution,  that  the  plaintiff  did 
suffer  damages,  and  fixing  the  amount  of 
the  damages,  is  not  a  ground  for  a  condemna- 
tion to  pay  such  damages.  And  where  the 
jury  find,  in  addition,  that  the  warrant  of 
arrest  was  issued  by  the  magistrate  as  being, 
in  his  opinion,  the  proper  means  of  giving 
effect  to  the  information,  and  in  accoi^ance 


with  the  practice  of  the  police  office;  that 
the  complaint  was  not  dismissed  on  the 
merits,  but  because  the  case  was  not  in  the 
opinion  of  the  magistrate,  one  in  which  the 
law  allowed  the  issue  of  a  warrant ;  that  the 
facts  alleged  in  the  information  and  com- 
plaint were  not  true,  but  that  the  defendants 
(complainants)  used  proper  care  to  inform 
themselves  of  the  facts  of  the  case,  honestly 
believed  the  same,  and  were  not  actuated  by 
malice — the  verdict  is  really  a  verdict  for  the 
defendant. — 2.  Complaint  of  rejection  of  evi- 
dence is  not  well  founded  where  the  record 
shews  that  proof  of  the  facts  desired  to  be 
proved  by  the  evidence  alleged  to  have  been 
rejected  has  really  been  made  in  the  cause. 
— S.  A  direction  by  the  Judge  presiding  to  the 
effect  that  **  if  the  magistrate  made  a  mistake, 
the  defendants,  unless  they  acted  maliciously 
and  without  probable  cause,  could  not  be 
held,  because  it  would  be  preposterous  to  sup- 
pose that  a  person  applying  in  proper  form 
for  a  remedy  should  be  responsible  for  the 
mistake  of  a  magistrate,"  is  well  founded  in 
law.— 4.  The  Judge  at  the  trial  is  not  bound, 
and  is  right  in  refusing,  to  instruct  the  jury 
when  they  come  in  with  their  verdict,  tbat 
it  is  their  duty  to  find  the  defendimt  at 
fault  on  some  one  of  the  special  facts,  be- 
fore they  can  award  damages.  Martin  y. 
Montreal  Oas  Co,,  23  Que.  S.  C.  222. 

Forgery  mad,  Ibheft — Questions  for  furji 
re  forgery  not  submitted — Damages — Plain' 
tiff  entitled  to  have  question  re  forgery  tried 
out,] — Plaintiff  sued  for  damages  for  mali- 
cious prosecution  and  false  arrest  on  the 
charges  of  theft  and  forgeiy.  One  sheet  of 
paper  containing  five  questions  for  the  jury 
on  the  charge  of  forgery,  became  detached 
and  was  only  discovered  after  the  jury  had 
left  the  jury  room. — Mulock,  G.J.EiX.D.,  ft«M, 
14  O.  W.  R.  835.  1  O.  W.  N.  119,  that  the 
forgery  charges  must  therefore  be  treated  as 
untried.  As  to  the  charge  of  theft  the  jury 
found  that  there  was  an  absence  of  reason- 
able and  probable  cause  for  the  information : 
— Held,  that  plaintiff  was  entitled  to  judg- 
ment for  $750  damages  in  respect  to  the 
charge  of  theft  and  could  go  on  trial  on  the 
other  issues. — Divisional  Court  held,  that  it 
was  impossible  to  say  that  defendants  had 
acted  without  reasonable  and  probable  cause 
in  laying  the  information  for  theft,  and  that 
there  could  be  no  different  conclusion  reached 
as  to  the  prosecution  for  forgery.  Appeal 
allowed  and  action  dismissed  with  costs. 
Fancourt  v.  Heaven,  18  O.  Ij.  R.  492,  dis- 
tinguished. Ford  v.  Can.  Emp.  Co,  (1910), 
16  O.  W.  R.  797,  1  O.  W.  N.  1117,  21  O-  I* 
R.  585. 

Oroiinds  for  proaoontiom — Absence  of 
reasonable  and  probable  oauee — Malioe,'^ — ^A 
charge  of  theft  against  a  well-known  eas- 
tomer  holding  a  responsible  position,  on  the 
sole  ground  that  a  $20  bank  note  disappeared 
from  the  top  of  a  pile  of  bank  notes  counted 
in  his  presence,  is  without  probable  cauae  to 
the  extent  of  implying  malice  on  the  part  of 
the  complainant  in  preferring  it.  Judgment 
in  29  Que.  S.  C.  14  affirmed.  Sharpa  r. 
Waiis,  29  Que.  S.  C.  475. 

Illegal  arrest  —  Joint  eonf?iction  —  In- 
valid warrant  —  Constable  —  Resolution  of 
municipal  council — Ultra  vires.] — ^The  tiiree 
plaintiffs  were  summoned  before  a  magistrate 
to  answer  a  charge  of  interfering  with  and 
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iIH>ilinie  a  spzing  by  the  side  of  a  highway, 
but  did  not  attend,  and  in  their  absence 
were  convicted  and  fined,  the  conviction  im- 
poeinfc  one  fine  on  all  three.  A  resolution 
having  been  passed  by  the  township  council 
indemnifying  the  magistrate  against  costs, 
b«  issaed  a  warrant,  directed  "  to  all  or  any 
constaUes,'*  following  the  form  of  the  con- 
viction, and  this  warrant  was  handed  to  a 
ocmstable,  who  got  the  defendant  M.,  one  of 
the  informants  and  also  a  constable,  to  as- 
sist him,  and  arrested  the  plaintiffs  and  kept 
them  in  gaol  until  the  fine  and  costs  were 
paid.  In  an  action  against  the  township 
corporation  and  M.  for  maliciously  enforcing 
an  invalid  conviction : — Heldj  that  M.  acted 
as  a  constable  in  the  execution  of  the  war- 
rant, and  was  entitled  to  protection  as  such ; 
be  was,  by  virtue  of  s.  21  of  the  Ck>de,  exempt 
from  criminal  prosecution;  and  in  a  civil 
action  was  entitied  to  the  protection  of  R.  S. 
O.  c.  88,  88.  1  (2),  13,  14,  as  to  notice  of 
action  and  time  of  commencing  action.  Ev 
p.  McCleave,  35  N.  B.  R.  100,  distinguished. 
— 2.  That  there  was  no  proof  of  knowledge 
by  the  council  that  the  conviction  and  war- 
imnt  were  illegal,  and  no  proof  of  malice,  that 
the  resolation  was  ultra  vires,  and  the  legal 
conaeqiiences  were  to  be  visited,  not  on  the 
monicipality,  but  (if  at  all)  upon  the  offend- 
ing membetB.  McBorley  v.  Mayor,  oEc,  o/  8t. 
Jokn^  6  8.  O.  R.  531,  distinguished.  Gaul  v. 
ElUce,  22  C.  U  T.  157.  3  O.  L.  R.  438. 

Imd«8trtal  oompany  —  Prosecution  hy 
mtmuuger  —  Scope  of  authority  —  Malice  — 
Remsonahle  and  probable  cauee  —  Informa- 
Han  supplied  by  foreman.] — ^The  superin- 
tendent of  an  industrial  company  acts  within 
tile  scope  of  hia  employment  or  of  his  agency 
in  bringing  workmen  employed  by  the  com- 
pany before  the  Court  and  prosecuting  them 
for  deserting  their  employment  and  obtain- 
mg  money  by  false  pretences.  Wherefore,  if 
he  does  so  without  reasonable  and  probable 
canae  and  maliciously,  his  employers  are 
liaUe.  In  this  respect  he  is  the  company's 
yurmnt  simple,  and  has  a  right  to  intervene 
to  contest  an  action  brought  against  the  com- 
pany for  malicious  prosecution.  The  superin- 
tendent of  an  industrial  company  to  whom  a 
foreman  reports  that  workmen  employed  by 
the  company  have  deserted  their  employment 
and  obtaineifl  money  by  false  pretences,  acts 
with  reasonable  and  probable  cause  in  prose- 
rating  them  for  these  offences.  Croteau  v. 
Arikahusku  Water  d  Power  Co,,  30  Que. 
a  C.  129. 


ktima  for  theft  —  Acquittal  — 
Want  of  reasonable  and  probable  cause  — 
Malice— Damages.  ColviUe  v.  Johnson  (N. 
W.T.),  1  W.  L.  R.  218. 


of  iajwaetioii — Action  for — Par^ 
tieuimrs — Costs  and  damages.] — ^A  plaintiff 
who  seeks  to  recover  costs  and  damages 
canwd  to  him  by  the  issue  of  a  writ  of  in- 
junction will  be  ordered,  under  penalty  of 
dismisBil  of  his  action,  to  indicate,  within 
a  fixed  period,  the  amount  which  he  claims 
for  costs  and  that  which  he  claims  for  dam- 
ages, and  the  general  nature  of  such  costs 
and  damages  Sahiston  v.  Montreal  Litho- 
wrmpkingCo^  3  Que.  P.  R.  393. 


of  soarek  wnmmt — Absence  of 

onstfe  and  probable  cause — Presumption 

—  Master  and  servant  —  Libel  — 

—  Privilege,] — 1.  An  employer  who 
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surprises  an  employee  in  a  part  of  his  work- 
shop, at  an  hour  and  in  circumstances  which 
afford  ground  for  suspicion  of  theft,  but  who, 
instead  of  immediately  verifying  the  explana- 
tions which  are  offered  to  him,  and  in  spite 
of  his  protestations  of  innocence,  causes  to 
be  issued  and  executed  a  warrant  to  search 
the  house  of  this  employee,  acts  inadvisedly 
and  without  probable  cause.  He  is  therefore 
presumed  to  have  been  actuated  by  malice 
and  is  responsible  for  the  prejudice  caused  to 
the  servant. — 2,  The  employer  called  upon  by 
letter,  in  the  above  circumstances,  to  acknow- 
ledge the  innocence  of  his  employee,  aggra- 
vates the  injury  and  adds  to  it  the  wrong  of 
defamatory  libel,  where  he,  by  letter,  states 
that  he  is  by  no  means  satisfied  of  the  ser- 
vant's innocence.  Such  a  letter  is  not 
privileged.  Mass4  v.  Dominion  Bridge  Co., 
35  Que.  S.  G.  362,  6  E.  L.  R.  209. 

Issue  of  warrant  for  arrest — Advice 
of  advocates  —  Malice — Reasonable  and  pro- 
bable cause — Bailiif — Notice.] — Even  assum- 
ing that  a  bailiff  is  a  public  officer  within 
the  meaning  of  Art  88,  C.  P.,  in  this  case 
the  bailiff  had  no  right  to  the  notice  required 
by  that  article,  inasmuch  as  what  he  did  was 
not  done  in  the  exercise  of  his  public  func- 
tions.— 2.  The  responsibility  of  the  informant 
who  caused  a  warrant  to  be  issued  against 
a  person,  is  not  removed  by  the  fact  that 
he  acted  on  the  advice  of  his  advocates, 
even  when  the  facts  of  which  he  informs  his 
advocates,  and  which  thereby  become  the 
basis  of  the  warrant,  are  true;  if  they  are 
false,  it  must  be  inferred  that  there  was 
malice  and  absence  of  probable  cause.  La- 
chance  V.  Casault,  12  Que.  K.  B.  179. 

Justice  of  the  peaoe — Action  against — 
Notice  of  action  —  Malice  —  Jurisdiction  — 
Trespass.] — The  plaintiff  caused  to  be  served 
upon  the  defendant,  a  justice  of  the  peace, 
notice  of  action  claiming  damages  for  mali- 
ciously and  without  reasonable  and  probable 
cause,  causing  plaintiff  to  be  arrested  and 
confined  in  the  common  gaol  under  a  war- 
rant issued  in  a  civil  action,  brought  and 
tried  before  the  defendant,  in  which  one  G. 
was  plaintiff,  and  the  present  plaintiff  de- 
fendant, said  warrant  having  been  issued 
without  authority,  and  after  the  debt  for 
which  said  suit  was  brought,  and  said  war- 
rant issued,  was  satisfied.  The  plaintiff's 
statement  of  claim  was  framed  on  the  theory 
that  the  justice  had  jurisdiction,  but  that 
he  acted  malidously  and  without  reasonable 
and  probable  cause.  There  was  no  count  or 
paragraph  founded  on  want  or  excess  of  jur- 
isdiction:— Held  per  Graham,  E.J.,  and 
Meagher,  J.,  that  it  was  not  necessary  under 
the  circumstances  to  consider  whether  the 
justice  had  exceeded  his  jurisdiction  or  not ; 
and  the  warrant  having  been  properly  issued, 
and  the  only  question  being  whether  or  not 
it  could  be  enforced  after  the  debt  was  paid, 
that  this  question  was  not  covered  by  the 
notice,  and  that  the  action  must  be  dismissed : 
R.  S.  N.  S.  c.  101,  s.  12.  Per  Weatherbe,  J., 
that  the  plaintiff  could  not  succeed,  the  jury 
having  found  that  the  defendant  acted  in  good 
faith,  and  that  he  had  reasonable  and  pro- 
bable cause  for  directing  the  arrest  of  the 
plaintiff,  and  that  he  was  not  actuated  by 
malice;  and  qu<ere,  whether,  after  the  war- 
rant was  issued,  plaintiff  could  adjust  the 
debt  by  giving  new  securities.  Per  Ritchie, 
J.,  that  the  plaintiff  could  not  succeed,  the 
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notice  of  action  being  defective;  and  quwre, 
whether  the  plaintiff  could  not  have  succeeded 
if  trespass  had  been  alleged.  Hennettey  V. 
Farquhar,  35  N.  S.  R.  22. 

IdAblllty  for  tort — Malicious  pro«eott- 
Hon — Action  by  party  convicted  of  a  charge 
— Effect  of  conviction  —  Law  applicable  — 
Procedure  —  Appeal  —  Adjudication  of  and 
reaeone  in  a  judgment — Evidence  obtained 
by  fraud— Res  judicata — Limitations  to  its 
operation — Trespass  in  obtaining  evidence  of 
an  offence — Damages.] — ^The  decree  of  aath* 
ority  to  be  attached  by  Courts  of  ciyil  juris- 
diction to  the  judicial  decisions  and  acts  of 
Courts  of  criminal  jurisdiction  should  be  de- 
termined on  principles  of  public  law,  which, 
in  this  province,  is  the  law  of  ISngland. — 
Under  such  law,  the  finding  of  a  competent 
Court  can  only  be  set  aside  on  appeal,  or  by 
such  direct  means  as  are  provided  for  the 
purpose.  It  cannot  be  challenged  or  ques- 
tioned in  collateral  proceedings,  v.g.^  by  a 
convicted  party  in  an  action  for  malicious 
prosecution. — No  action  to  recover  damages 
for  malicious  prosecution  will  lie  in  favour 
of  a  party  who  has  been  convicted  of  the 
charge  made,  not  even  when  the  conviction 
has  been  procured  by  false  and  fraudulent 
testimony,  or  other  unlawful  means. — A  re- 
spondent in  appeal,  contending  for  the  vali- 
dity of  the  judgment  appealed  from,  as  to  its 
adjudication  (dispositif),  may  under  the 
practice  of  the  Courts  in  this  province,  im- 
pugn the  reasons  {motifs),  set  forth  therein, 
and  pray  that  it  be  confirmed  for  other  and 
different  ones. — Evidence,  otherwise  admis- 
sible, will  not  be  excluded  on  the  ground  that 
it  was  illegally  and  fraudulently  procured. — 
An  unreserved  conviction,  nmde  by  compe- 
tent judicial  authority,  is  conclusive  of  that 
which  it  determines  by  way  of  adjudication, 
but  of  nothing  beyond  that.  Hence,  the 
facts  set  forth  therein  are  not  necessarily 
established  conclusively  between  the  parties, 
who  may  dispute  them  again  in  any  matter 
in  which  they  are  set  up,  provided  the  pur- 
pose be  not  to  nullify  the  decision  and  defeat 
its  direct  object.  A  party  convicted  of  an 
offence  has  no  claim  for  damages  arising 
from  a  trespass  committed  in  an  attempt  to 
secure  incriminating  evidence  against  him,  of 
the  kind  known  as  "decoy  evidence."  Mon- 
treal d  Lacroix  (1909),  19  Que.  K.  B.  385. 

ICacUtrate**  advioe  is  no  protection  to 
defendant  in  a  malicious  prosecution  action 
when  he  did  not  make  a  full  disclosure  of 
facts.  SeougaU  r.  Stapleton,  12  O.  B.  206, 
followed.  Bums  y.  Rombough  (1911),  18 
O.  W.  R.  689.  2  O.  W.  N.  76T. 

Mmlioe  —  Prosecution  before  interested 
magistrate  —  Town  councillor — Duties  of  — 
"  Person  "  —  By-law — "  Esfoavation,"}  —  A 
member  of  a  town  council,  who  is  also  chaiz^ 
man  of  the  road  committee  of  the  town,  has  a 
right  and  is  in  duty  bound  to  make  himself 
acquainted  with  the  details  of  municipal  ad- 
ministration, and  does  not  exceed  the  limits 
of  his  duty  in  causing  the  snow  to  be  tem- 
porarily removed  from  some  of  the  manholes, 
for  the  purpose  of  having  the  depth  of  the 
drains  at  these  points  measured. — 2.  The 
word  "  person "  in  a  municipal  by-law  en- 
acting that  no  person  shall  cause  any  excava- 
tion to  be  made  in  the  streets  without  the 
permission   in   writing   of   the   council    and 


payment  of  a  fee,  does  not  indoda  a  mem- 
ber of  the  council  acting  within  his  admin- 
istrative rights,  and  the  word  "excavation** 
does  not  include  the  removal  and  replacing 
of  snow  by  him,  to  obtain  information  neces- 
sary to  guide  him  in  the  performance  of  his 
municipal  duties. — 3.  A  member  of  the  coun- 
cil who  had  seconded  a  resolution  ordering 
the  prosecution  of  a  fellow  member  for  the 
act  above  mentioned,  had  no  jurisdiction 
as  a  magistrate  to  summon  and  try  him, 
and  the  taking  by  the  council  of  sodi  pro- 
ceeding before  a  person  so  disqualified  was  an 
element  of  malice,  and  the  circumstaiices 
above  stated  established  want  of  probable 
cause.  Therrien  v.  St.  Paul,  23  Que.  S.  C. 
248. 

Xalioe — Reasonable  and  probdMe  c^use.] 
In  an  action  for  malicious  prosecution  the 
Court  must  decide  whether,  upon  the  Cacti, 
the  defendant  had  reasonable  and  probable 
eaose  for  his  proceeding,  and  it  will  be  hdd 
that  he  had  if  he  took  reasonable  care  to 
inform  himself  of  the  facts  and  honestly, 
though  erroneously,  believed  such  a  state  of 
facts  to  be  true  as  would,  if  actually  true, 
have  constituted  a  prima  facie  case  for  the 
prosecution  complained  of: — HeUd  (reversing 
the  judgment  of  Sifton.  C.J.),  that  the  de- 
fendant in  this  case  had  reasonable  and  pro- 
bable cause  for  his  proceeding.  Wainwfigkit 
V.  ViOetard  (1906),  6  TerrTL  B.  189. 

Mandftiwns — Record  of  acquittal — Clerk 
of  the  peace — General  sessions — Fiat  of  At- 
tomey-Oenerdl,] — ^The  judgment  of  a  Divi- 
sional Court,  2  O.  L.  R.  315,  21  C.  L.  T.  432, 
affirmed;  Armour,  C.J.O.,  dissenting.  Res 
V.  Scully,  22  C.  L.  T.  360,  Attomey-Generml 
V.  Scully,  4  O.  L.  R.  394. 

Blaster  «&d  servant  —  Railway  wmtck- 
man — Railway  constable — Scope  of  autho- 
rity— Dominion  Railway  Act,  190S,  s.  241^] 
— A  watchman  of  the  defendants,  who  was 
also  a  constable  appointed  on  their  applica- 
tion under  s.  241  of  the  Dominion  Railway 
Act,  1903,  3  Edw.  VII.  c  58  (D.),  arrested 
the  plaintiffs  at  a  spot  about  half  a  mile 
from  the  railway  line,  and  swore  out  an 
Information  against  them  for  breaking  into 
a  freight  car  with  intent  to  steaL  The  evi- 
dence failed,  and  they  were  discharged,  and 
brought  this  action  for  false  arrest  and 
malicious  prosecution: — Held,  that  the  de- 
fendants were  not  liable,  because  the  watch- 
man in  his  capacity  as  such  had  no  authority, 
express  or  implied,  either  to  arrest  or  pro- 
secute the  plaintiffs  under  the  circumstances ; 
and,  as  constable,  he  was  to  be  regarded  as 
an  officer  of  the  law,  and  not  as  a  servant  of 
the  defendants,  and  there  was  no  evidence 
that  the  defendants  exercised  any  control  over 
his  action  as  constable.  Thomas  v.  Oun. 
Pac.  Rw,  Co,,  Bush  v.  Can.  Pac.  Rw.  Go^ 
8  O.  W.  R.  93,  14  O.  li.  R.  55. 

Plsadlas — ^Defence  in  bar  —  Acquittal — 
Certificate — Grounds  for  prosecution.  Gold- 
berg Y.  Doherty  Mfg.  Co.,  2  O.  W.  R.  251. 

Pleadla&B — Statement  of  claim  —  Disdo- 
sure  of  cause  of  octiofi — Charge  not  kn&wn 
to  law — Defendant  moving  before  appearamee 
—  Defect  in  pleading  —  Amendment.}  — 
Maliciously  resorting  to  criminal  procedure 
and  thereby  prosecuting  a  charge,  although 
not  for  a  criminal  offence,  gives  the  party 
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^aomified  a  ri^ht  of  action. — Cases  reviewed. 
— ^Effect  of  defendant  making  a  motion  in 
Chimbers  before  appearance  discussed. — ^De- 
fects of  the  pleading  in  this  case  and  applica- 
tion of  powers  of  amendment  thereto  dis- 
enssed.  Flora  v.  Bhandro,  8  W.  L.  R.  426, 
1  Alta.  L.  R.  252. 

PMiof  of  f  ATOiurable  temdAatlon  of 
erimtBal  prooeodlaca  —  Release  —  Cam- 
frowMse  or  aeitlement.} — An  action  for  mali- 
cioiis  piosecntion,  founded  upon  criminal  pro- 
ceedings, cannot  be  maintained,  where  it  ap- 
pears that  the  termination  of  the  prosecution 
was  brought  about  by  compromise  or  agree- 
ment of  the  parties. — ^The  plaintiff  was  ar- 
rested and  charged  before  a  police  magistrate 
with  concealing  and  disposing  of  his  property 
with  intent  to  defraud  his  creditors,  contrary 
to  a  368  of  the  Criminal  Code.  After  the 
plaintilf  had  been  taken  into  custody,  as  the 
result  of  a  suggestion,  he  gave  up  to  the  de- 
fendant certain  moneys  found  on  lus  person, 
and  gave  his  notes  for  the  balance  of  the 
daim,  and  the  prosecution  was  withdrawn, 
the  police  magistrate  indorsing  on  the  in- 
fcwmation  **  settled  out  of  Court  :*'  —  Held, 
that  the  plaintiff  could  not  maintain  an  ac- 
tion for  inalicious  prosecution.  WUkineon  v. 
Bowels  Moo.  &  M.  4d5,  at  p.  496,  followed. 
Knglish  and  American  cases  reviewed.  Bow* 
ter  T.  Gordon  Ironaidee  d  Faree  Co.,  9  O. 
W.  R.  194,  13  O.  L.  R.  598. 

PMMif  of  f  avowrablo  tormlnmtioa  of 
iKroaeewtion — BiU  ignored  by  grand  jury — 
Rtm$onaMe  and  probable  cause  —  Damagee,] 
— ^There  cannot  be  a  record  of  proceedings 
between  the  King  and  an  accused  person  in 
a  criminal  prosecution  until  at  least  a  "  true 
bUl "  has  been  found  by  the  grand  jury. — The 
production  by  the  proper  officer  of  a  certified 
copy  of  the  bill  of  indictment,  returned  "  no 
hiH,"  is  suflScient  in  view  of  the  provisions 
off  the  Evidence  Act,  R.  S.  B.  C.  1897  c.  71. 
—Where  the  act  in  respect  of  which  the 
erimiaal  proceedings  were  launched  was  done 
IB  the  light  of  day,  in  open  view  of  the  de- 
fendant, and  in  pursuance  of  a  statutory 
ri^t,  the  trial  Judge  was  right  in  leaving  it 
to  the  jury  to  say  whether,  in  the  circum- 
sunees,  the  defendant  really  thought  the 
plaintiff  was  a  thief. — ^Upon  the  question  of 
damages,  there  was  sufficient  proof  of  costs 
ineuRed  by  defendant  in  defending  himself 
upon  the  criminal  charge  when  the  plaintiff 
swofe  that  he  was  indebted  to  his  solicitor, 
and,  producing  the  latter's  bill  of  costs,  said 
he  did  not  dispute  it — Judgment  of  Morri- 
son, J.,  affirmed;  Irving,  J.,  dissenting. 
Tmngke  t.  Morgan,  11  B.  C.  R.  455,  3  W.  L. 
R.  146. 


of  f  ATOwrablo  tomainatlon  of 
itioa  —  Informal  abandonment  — 
RouonMo  and  probable  cauee — Findings  of 
n/t—CoeUA — ^Information  laid  by  Hannah 
Beemer  against  plaintiff  for  unlawfully  set- 
ting iiie  to  dweUing-house  on  18th  Septem- 
ber, 1902,  and  warrant  of  same  date  to  arrest 
iaoed.  Under  this  plaintiff  was  arrested 
sad  brought  before  the  police  magistrate 
(ainoe  dead),  and  was  let  out  on  bail.  That 
was  OP  Saturday,  and  she  says  she  was  to 
Rtam  on  Monday  before  the  magistrate,  but 
did  not  do  so,  and  heard  no  more  of  the 
BMtter.  'Ksdale,  the  high  constable  of  Ox- 
ford, who  arrested  the  plaintiff,  said  the  case 
""^^  not  come  on  for  trial,  but  he  did  not 


know  why.  He  served  11  summonses  for  the 
Crown  preparatory  to  the  hearing.  Before 
the  day  of  trial  the  prosecutrix  obtained  in- 
formation which  caused  her  to  believe  the 
plaintiff  could  not  have  set  the  fire  in  ques- 
tion. The  proceedings  were  dropped  owing 
to  some  instructions  given  by  the  magistrate 
to  the  chief  constables,  the  result  of  which 
was  that  no  witnesses  appeared.  The  prose- 
cutrix or  her  mother  paid  the  costs  and  noth- 
ing more  was  done  in  the  matter.  Three 
months  later  the  plaintiff  brought  this  action 
for  malicious  prosecution: — Held,  Meredith, 
J.,  dissenting,  the  evidence  shewed  by  the 
questions  of  counsel  for  defendants  —  that 
the  summons  was  not  prosecuted  by  defend- 
ants before  the  magistrate,  but  that  the  costs 
were  paid  and  the  matter  was  allowed  to 
drop.  No  written  termination  of  the  pro- 
ceedings is  needed  in  such  a  preliminary  in- 
vestigation, and  the  death  of  the  magistrate 
precluded  his  being  called.  Enough  was 
shewn  here,  under  the  authority  of  Reid  v. 
Maybee,  31  C.  P.  392,  to  justify  the  jury 
and  the  Court  in  assuming  that  the  prosecu- 
tion had  terminated  favourably  to  the  ac- 
cused before  the  action  was  brought.  Beemer 
V.  Beemer,  4  O.  W.  R.  540,  25  C.  L.  T.  37, 
9  O.  L.  R.  69. 

Proseentioii  under  N.  8.  I«iqiior 
X4oe]ftso  Act  —  Search  warrant  —  Inter' 
ference  by  plaintift  with  e(Decution  of  war- 
rant—  Empty  threats  —  Wrongful  arrest — 
Damages,] — Action  for  false  imprisonment 
and  malicious  prosecution  against  a  police 
officer: — Held,  that  the  arrest  was  unjusti- 
fiable and  carried  out  in  a  harsh  and  inex- 
cusable manner,  and  that  a  summons,  not  a 
warrant,  should  have  been  issued.  Damages 
awarded  plaintiff.  McLean  v.  Cfass,  7  E.  L. 
R.  96. 

RoasoiiAble    masA   probablo    canso  — 

Absence  of  malice — CounseVs  opinion,] — In 
an  action  for  damages  for  malicious  prosecu- 
tion, the  having  taken  counsel's  opinion  be- 
fore prosecuting  will  not  sustain  a  plea  of 
probable  cause  and  absence  of  malice,  unless 
it  be  shewn  that  all  the  facts  were  laid  be- 
fore him  and  unless  he  be  heard  to  establish 
that  he  advised  the  prosecution  with  a  full 
knowledge  of  them.  Durocher  v.  Bradford, 
31  Que.  S.  C.  240. 

RoasoiiAblo    and    probablo    canso  — 

Arrest  by  constable  paid  by  the  defendants 
— Responsibility  for,] — In  an  action  for  ma- 
licious prosecution  and  false  imprisonment, 
it  was  proved  that  the  plaintiff  and  one  L. 
were  fellow-passengers  on  the  defendants' 
road.  L.  complained  to  an  officer  of  the  de- 
fendant that  a  revolver  had  been  stolen  from 
his  valise.  The  plaintiff  had  been  seen  by  an 
official  of  the  defendants  at  one  of  the  sta- 
tions to  take  something  from  L.'s  valise. 
L.  made  a  charge  of  theft  against  the  plain- 
tiff, and  he  was  arrested  by  a  constable  ap- 
pointed by  the  government  on  the  recom- 
mendation of  the  defendants,  and  employed 
by  them  for  duty  on  their  road  and  paid  by 
them.  The  prosecution  was  carried  on  by 
L.,  but  at  the  instance  and  with  the  assist- 
ance of  the  officer  making  the  arrest  and 
other  constables  In  the  employment  of  the 
defendants.  After  an  investigation  by  a 
magistrate  the  plaintiff  was  discharged: — 
Held,  that  the  evidence  shewed  probable  cause 
for  the  arrest  and  prosecution,  and  the  de- 
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fendants  were  not  liable;  that  if  there  was 
want  of  probable  cause  the  evidence  failed 
to  connect  the  defendants  with  the  prosecu- 
tion and  imprisonment  so  as  to  make  them 
responsible.  Dennison  y.  Can.  Pac.  Rto.  Co,, 
36  N.  B.  R.  250. 

HaasoiiAble    and    probable    oanae  — 

Bank — Customer — Warehouse  receipts — Non- 
suit. Pearen  v.  Merchants  Bank,  1  O.  W. 
R.  277. 

Reasonable    and    probable    oanee  — 

Bona  fide  heUef  in  guilt — Burden  of  proof — 
Right  of  action  for  damages.}  —  An  action 
for  damages  for  malicious  prosecution  will 
not  lie  where  it  appears  that  the  circum- 
stances under  which  the  information  was 
laid  were  such  that  the  party  prosecuting 
entertained  a  reasonable  bona  fide  belief, 
based  upon  full  conyiction  founded  upon  rea- 
sonable grounds,  that  the  accused  was  guilty 
of  the  offence  charged. — Ahrath  y.  North 
Eastern  Ru>,  Co.,  11  App.  Cas.  247,  and  Coa 
y.  English  Scottish  and  Australian  Bank, 
[1905]  A.  C.  168,  referred  to.— 8emble,  that 
in  such  cases,  the  rule  as  to  the  burden  of 
proof  in  the  province  of  Quebec  is  the  same 
as  that  under  the  law  of  England,  and  the 
plaintiff  is  obliged  to  allege  and  prove  that 
the  prosecutor  acted  with  malicious  inten- 
tions, or,  at  least,  with  indiscretion  or  re- 
prehensible want  of  consideration. — Sharpe 
y.  Willis,  29  Que.  S.  C.  14,  11  Rev.  de  Jur. 
638,  and  Durocher  y.  Bradford,  13  R.  L. 
(N.S.)  73,  disapproved. — Judgment  appealed 
from  16  Que.  K.  B.  333,  3  E.  L.  R.  120, 
affirmed.  HStu  y.  Dixville  Butter  d  Cheese 
Assoc,  40  S.  C.  R.  128,  4  E.  L.  R.  57& 

Seasonable    and    probable    oanse  — 

Case  for  jury — Search  warrant — ^Theft — In- 
formation— Crime  —  Amendment.  Pring  y. 
Wyatt,  2  O.  W.  R.  22,  321,  5  O.  L.  R.  505. 

Reasonable    and    probable    oanse  — 

Commencement  and  continuation  of  prosecu' 
tion  —  Malice  —  Damages  —  Costs — Scale 
of — District  Court  jurisdiction  —  Justice  of 
the  peace — Issue  of  warrant  in  lieu  of  sum- 
mons,]— In  an  action  for  malicious  prosecu- 
tion, though  the  plaintiff  fail  to  prove  want 
of  reasonable  and  probable  cause  previous  to 
laying  the  information,  the  defendant,  having 
subsequently  acquired  information  such  as 
would  leave  him  without  reasonable  and 
probable  cause,  is  liable  for  the  further  pro- 
secution of  the  charge,  unless,  at  least,  he 
brings  the  facts  to  the  notice  of  the  tribunal 
seised  of  the  charge. — ^A  plaintiff,  bringing 
an  action  for  damages  in  the  Supreme  Court, 
when  he  ought  to  have  known  that  the 
amount  recoverable  in  the  District  Court 
would  be  ample  compensation,  will,  if  he  re- 
covers a  verdict  under  $400,  be  given  his 
costs  on  the  District  Court  scale  only. — ^Re- 
marks on  the  impropriety  of  the  issue  of  a 
warrant  by  a  justice  of  the  peace,  where  a 
summons  is  calculated  to  secure  the  attend- 
ance of  the  accused.  Carruthers  v.  Beisiegel, 
8  W.  L.  R.  255,  1  Alta.  L.  R.  390. 

Reasonable    and    probable    oanse  — 

Functions  of  Judge  and  jurg — Actudt  maUce 
— Inference — Conviction  of  plaintiff  quashed 
on  grounds  of  law — Evidence  —  Decease  of 
fwitness — Depositions  before  magistrate.] — 
In  an  action  for  malicious  prosecution  the 
question  of  reasonable  and  probable  cause  is 


for  the  Judge.  The  jury  may  be  asked  to 
find  on  the  facts,  from  which  reasonable  and 
probable  cause  may  be  inferred;  but  the  in- 
ference from  the  facts  found  must  be  drawn 
by  the  Judge.  Actual  malice  need  not  be 
proved,  but  may  be  inferred  from  the  absence 
of  probable  cause.  It  is  no  answer  to  an 
action  for  malicious  prosecution,  that  the 
conviction  against  the  accused  (plaintiff)  was 
quashed  by  reason  of  a  proviso  in  the  statute 
creating  the  offence  excusing  the  act  charged. 
The  evidence  of  a  witness  taken  before  a 
magistrate  on  a  criminal  charge  is  admissible 
in  an  action  for  malicious  prosecution  founded 
on  that  charge,  where  the  witness,  at  the 
time  of  the  trial,  is  dead.  Peck  T.  Peck^  35 
N.  B.  R.  484. 


Reasonable    and   probable    oanse  — 

Functions  of  Judge  and  jury — Questions  put 
to  jury  —  Evidence  —  Malice — Indirect  mo- 
tive— Search   warrant — Nonsuit   directed    by 
Court  of  Appeal  —  Amendment   to  Kinffs 
Bench  Act — Procedure — Pending  actions.]  — 
In  an  action  for  malicious  prosecution,  the 
trial   Judge   did   not    rule   on   the   question 
whether  the  plaintiff  had  proved  that  there 
had  been  absence  of  reasonable  or  probable 
cause  for  instituting  the  prosecution  against 
him,  but  he  left  certain  questions  to  the  jury. 
The  first  was:     "Did  the  defendants  take 
reasonable  care  to  inform  themselves  of  the 
true  facts  of  the  case?"    The  jury  answered, 
"No."     The  second  was:  "Did  the  defend- 
ants  honestly   believe   the  case  which   they 
laid  before  the  magistrate?"     This  the  juiy 
did  not  answer.    The  third  was :  '*  Were  the 
defendants   actuated   by   some   motive   other 
than  an  honest  desire  to  bring  a  man  whom 
they   believed   to  have   offended   against  the 
criminal    law,    to   justice?"      The   jury   an- 
swered,  "Yes."     They  found  a  verdict  for 
the     plaintiff,     assessing     the     damages     at 
$5,000: — Held,  that  the  first  question  should 
not  have  been  left  to  the  jury;   it  was  in 
effect  the  question  which  the  Judge  had  to 
decide,  namely,  whether  there  was  reasonable 
and  probable  cause;  and,  upon  the  evidence, 
he    should    have    decided    that    question    in 
favour  of  the  defendants.    There  was  no  evi- 
dence that  they  acted  negligently:  they  laid 
all  the  facts  before  their  solicitor  and  acted 
upon  his  advice.     The  plaintiff  was  the  de- 
fendants' servant,  and  was  prosecuted  on  a 
charge  of  conspiracy  to  defraud  them.    They 
did  not  apply  to  the  plaintiff  for  an  explana- 
tion before  arresting  him,  but  in  that  also 
they  acted  upon  their  solicitor's  advice,  and 
were  justified  in  doing  so: — Held,  also,  that, 
upon  the  undisputed  facts,  there  was  a  com- 
plete absence  of  malice.    It  was  not  evidence 
of  malice  on  the  part  of  one  of  the  defend- 
ants that  he  said  in  the  witness-box  at  the 
trial  of  the  action  that  he  still  believed  the 
plaintiff  guilty.     The  finding  of  the  jury  on 
the  third  question  was  wholly  unsupiiorted 
by  the  evidence : — Held,  also,  that  the  issue 
of  a  search  warrant  under  which  the  plain- 
tiff's house  was  searched  did  not  give  rise  to 
a  separate  cause  of  action;   it  was  merely 
an  ancillary  proceeding  to  the  prosecution  of 
the  plaintiff  on  the  d^arge  of  conspiracy. — 
The  trial  Judge  should  have  ruled,  on  the 
practically  undisputed  facts  as  to  what  was 
before  the  defendants  to  cause  them  to  make 
the  arrest,  that  the  plaintiff  failed  to  shew 
the  absence  of  reasonable  or  probable  canae, 
for   the   defendants'   action,   and   the  Judge 
should  have  nonsuited  the  plaintiff:  Howelu 
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CJ^.,  dissenting  as  to  the  nonsuit,  and  be- 
ing of  opinion  that  there  should  be  a  new 
trial. — Litter  v.  Perryman,  L.  R.  4  H.  L. 
621;  Ahrath  v.  North  Eastern  Rw.  Co,,  11 
Q.  B.  D.  455;  Cojd  v.  English,  Scottish  and 
Austraiian  Bank,  [1905]  A.  G.  168;  Brown 
T.  Hawkes,  [1891]  2  Q.  B.  718,  and  Archi- 
Uld  T.  McLaren,  21  S.  C.  R.  588,  discussed. 
— The  Court  of  Appeal  directed  a  nonsuit  to 
be  entered,  by  virtue  of  an  amendment  to 
the  King's  Bench  Act  passed  in  1910,  giving 
the  Court  power  in  a  case  tried  by  a  jury  to 
do  what  the  trial  Judge  should  have  done; 
and  AWd,  that,  as  this  provision  related  to 
procedure,  it  applied  to  pending  actions. 
Renton  v.  QaOagher  (1910),  14  W.  L.  R.  60. 

Beasoaable    and    probable    cause  — 

Functions  of  Judge  and  jury — Disputed  facts 
—\onsuit  —  New  iridl—yfudicature  Ad,  t. 
lit — QuesOont  for  jury.] — In  an  action  for 
malicions  prosecution  the  jury  is  to  find  the 
facta  on   which   the  question   of  reasonable 
and  probable  cause  depends,  but  the  Judge 
most  determine  whether  the  facts  found  do 
constitute    reasonable    and    probable    cause. 
The  difficulty  is  in  the  determination  of  the 
question  whether  there  are  any  facts  in  dis- 
pute upon  which  the  jury  should  be  asked  to 
pass.     In  determining  that  the  plaintiff  has 
failed   to   shew   absence   of   reasonable   and 
probable   cause,   and   withdrawing  the   case 
entirely  from  the  jury,  the  Judge  must  as- 
some  in  favour  of  the  plaintiff  all  facts  of 
which  he  has   adduced   any   reasonable  evi- 
dence.— Therefore,  where  the  defendant  had 
prosecuted  the  plaintiff  for  the  theft  of  some 
lumber,  and  the  plaintiff  admitted  taking  the 
lumber,  but  swore  that  he  had  done  so  with 
the  defendant's  consent,  in  exchange  for  lum- 
ber of  his  own: — Held,  that  it  must  be  as- 
sumed that  the  exchange  was  actually  made, 
and  belief  of  the  defendant,  when  laying  the 
information,    in    the    guilt    of    the    plaintiff, 
nececsarily  implied  his  having  forgotten  that 
be  had  made  such  an  exchange,  and  such  for- 
Cetfulness  not  being  admitted,  was  a  question 
of  fact  for  the  jury,  and  so  too  the  existence 
In  the  mind  of  the  defendant  of  an  honest 
beUef  in  the  plaintirs  guilt.—The  plaintiff 
admitted  that   the  defendant,   before  laying 
information,    charged    him    orally    with    the 
theft  of  the  lumber,  and  that  he  (the  plain- 
tiff) made  no  answer  to  the  charge,  no  allu- 
sion to  the  exchange : — Held,  that  these  facts 
did  not  warrant  an  assumption  by  the  trial 
Judge  that  the  plaintiff's  evidence  as  to  the 
exchange  was  untrue,  or  his  drawing  an  in- 
ference that,  if  any  such  exchange  had  in 
CMt  taken  place,  it  bad  passed  entirely  from 
the  defendant's  mind. — ^Judgment  of  Mabee, 
J.,  nonsuiting  the  plaintiff,  set  aside,  and  a 
new  trial  directed: — Semhle,  per  Anglin,  J., 
that  s.  112  of  the  Judicature  Act  expressly 
prohibits  the  putting  of  questions  to  the  jury 
in  actions  of  this  kind  and  of  the  other  kinds 
specified  therein.     Suggestion  of  an  amend- 
ment of  this  section.    Still  v.  Hastings,  9  O. 
W.  R.  121.  13  O.  L,  R.  322. 

Affirmed  by  Court  of  Appeal,  10  O.  W.  R. 
W,  14  0.  L.  R.  638. 


— id   probable    eause  -^ 

»iuiction8  of  Judge  and  jury — Trial.    Peters 
▼.  Wkvte,  1  O.  W.  R.  26. 


termination  of  proceedings — Abandonment  or 
withdrawal  of  charge,] — ^Action  for  maUcious 
prosecution.  On  appeal,  judgment  given  for 
plaintiffs  as  there  was  an  absence  of  reason- 
able and  probable  cause  in  defendant  not 
withdrawing  from  prosecution  of  charge 
when  he  found  same  not  well  founded.  Fan- 
court  V.  Heaven,  14  O.  W.  R.  230,  18  O.  L. 
R.  492. 

Reasonable    and    probable    cause  -^ 

Interference  in  prosecution — Evidence  shew- 
ing. Hunter  v.  Boyd,  1  O.  W.  R.  79,  2  O. 
W.  R.  724,  1056. 

Reasonable    and    probable    oanse  — 

Malice,] — In  an  action  for  malicious  prose- 
cution the  Court  must  decide  whether,  upon 
the  facts,  the  defendant  had  reasonable  and 
probable  cause  for  his  proceeding,  and  it  will 
be  held  that  he  had  if  he  took  reasonable  care 
to  inform  himself  of  the  facts,  and  honestly, 
though  erroneously,  believed  such  a  state  of 
facts  to  be  true  as  would,  if  actually  true, 
have  constituted  a  prima  facie  case  for  the 
prosecution  complained  of: — Held,  reversing 
the  judgment  of  Sifton,  C.J.,  that  the  defend- 
ant in  this  case  had  reasonable  and  probable 
cause  for  his  proceeding.  Wainwright  v. 
Vaietard,  6  Terr.  L.  R.  189,  2  W.  L.  R.  242. 

Reasonable    and    probable    oanse  — 

Malice — Absence  of  criminal  intent — KnoW' 
ledge  of  prosecutor.] — ^A  person  who  lays  an 
information  against  another  and  causes  him 
to  be  arrested  upon  a  charge  based  on  acts 
which  give  rise  only  to  a  civil  remedy,  and 
which  he  knows  were  done  without  criminal 
intent  and  in  the  exercise  of  an  assumed 
right,  acts  without  probable  cause,  and  there- 
fore with  malice.  Accordingly,  he  is  re- 
sponsible for  damages  resulting  from  the 
prosecution  and  arrest.  Lecomte  v.  Lange- 
vin,  34  Que.  8.  C.  43. 


kble    and    probable    eanse  -— 

Malice— Functions  of  Judge  and  jury — In- 
ference from  undisputed  facts  —  Questions 
put  to  jury — ^Findings  of  jury — Perversity — 
Court  en  banc  disregarding  findings  and  re- 
versing judgment  at  trial.  Chute  Y.  Stewart 
(Yuk.),  6  W.  L.  R.  569. 


I  I 


,  ^. Mid    probable    oanse  — 

imtmtum  of  criminal  proceedings — Continvh 
•*o»  after   mistake  discovered — Favourable 


Reasonable    and    probable    eanse  — 

Malice-^lnference.] — In  an  action  for  dam- 
ages for  malicious  prosecution,  want  of  pro- 
bable cause  and  malice  may  be  inferred  from 
circumstances  under  which  the  prosecution 
was  brought  and  dismissed,  incompatible 
with  the  supposition  that  it  was  justified. 
Qauthier  V.  Chenery,  34  Que.  S.  C.  133. 

Reasonable    and    probable    oanse  -^ 

Malice — Information  bad  in  law — Assistance 
in  prosecution  for  criminal  offence — Special 
damages.]  —  The  defendant  went  before  a 
justice  of  the  peace  with  the  intention  of 
laying  an  information  against  the  plaintiff 
for  stealing.  The  justice  prepared,  and  the 
defendant  swore  to,  an  information  for  "  un- 
lawful taking  the  defendant's  calf  into  his 
(plaintiff's)  possession."  The  plaintiff  ap- 
peared before  the  justice  and  was  held  to 
bail  to  appear  for  trial.  The  defendant  honr- 
estly  believed  the  calf  to  be  his,  but  not  that 
plaintiff  was  guilty  of  a  theft;  he  believed 
him  guilty  of  some  criminal  offence.  The 
Crown  prosecutor  examined  the  papers  sent 
up  by  the  magistrate,  and,  without  having 
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had  an  intenriew  with  defendant,  laid  a 
charge  of  theft.  The  defendant,  then  becom- 
ing aware  that  the  charge  was  theft,  aaaisted 
in  endeavouring  to  secure  a  conviction,  but 
the  plaintiff  was  acquitted.  The  Judge  try- 
ing an  action  for  malicious  prosecution  found 
that  the  defendant  was  actuated  by  malice 
both  in  laying  the  charge  and  in  aiding  in  the 
prosecution : — Held,  that  the  defendant  with- 
out reasonable  and  probable  cause  laid  the 
information  before  the  justice  as  for  an  in- 
dictable offence,  and  procured  the  plaintiff  to 
be  prosecuted  for  theft  before  the  Ck)urt,  and 
was  liable  in  damages  to  the  plaintiff. — 
2.  That  an  action  will  lie  where  the  procedure 
is  criminal  in  form,  though  the  charge  be 
bad  in  law. — 3.  That  the  defendant  was  liable 
for  the  part  he  took  in  prosecuting  the 
charge  before  the  Ck)urt.  Fitzjohn  ▼.  ifoo- 
Kinder,  9  C.  B.  N.  S.  506,  followed.— 4  That 
the  defendant,  having  "  set  the  stone  rolling," 
was  responsible  for  the  consequences,  inaa- 
much  as  he  had  not,  as  he  should  have 
voluntarily  done,  informed  the  Crown  prose- 
cutor of  the  facts. — 5.  That  amounts  paid 
by  plaintiff  to  witnesses  attending  the  trial 
of  the  criminal  charge,  for  subpoenas  and 
serving,  for  counsel  fees,  for  expenses  of 
himself  and  wife  attending  such  trial,  for  ex- 
penses of  himself  and  his  servant  attending 
the  preliminary  examination,  should  be  al- 
lowed as  special  damages.  Powell  T.  Hiltgenf 
5  Terr.  L.  R.  16. 

BeasoiiAble    and    probable    oanse  — 

yonsuit — Search     warrant — Theft — Informa- 
tion —  Amendment.]  —  A  dog  having  been 
claimed  by  the  plaintiff  and  taken  from  the 
defendant,   the  latter  stated   the  facts  to  a 
magistrate,   who   drew   an   information   that 
plaintiff  did  "unlawfully  have  and  keep  in 
his  possession  and  take  away  a  black  collie 
dog,  the  property  of  the  complainant,"  which 
was  sworn  to  by  the  defendant.    The  magis- 
trate issued  a  search  warrant,  under  which 
a  constable  took  the  dog  out  of  the  plaintiff's 
possession.     The  constable  then  laid  an  in- 
formation against  the  plaintiff  in  the  same 
terms  as  the  former  one,  and  the  plaintiff 
was  summoned.     Before  the  magistrate  the 
plaintiff's  counsel  objected  that  the  informa- 
tion and  summons  did  not  charge  the  plain- 
tiff with  any  offence,  and  at  the  request  of 
the  defendant  and  his  counsel  the  informa- 
tion   was   amended   by   inserting  the   words 
"  steal  and  take  away."    The  magistrate  dis- 
missed the  charge.     In  an  action  for  mali- 
cious  prosecution : — Held,    that   the   defend- 
ant,  having  fairly   stated   the  facts   to   the 
magistrate,  was  not  liable  in  damages  for  the 
erroneous   view   of   the   magistrate   that   he 
had  jurisdiction  to  issue  the  search  warrant, 
nor  for  summoning  the  plaintiff  apparently 
to  dispose  of  the  question  as  to  the  property 
in  the  dog: — Held,  also,  that  there  was  evi- 
dence that  the  defendant  assented  to  the  al- 
teration charging  the  plaintiff  with  the  crime 
of  theft  and  his  prosecution  on  that  charge, 
and  that  the  defendant  was  not  justified  in 
charging  the  plaintiff  with  having  stolen  the 
dog,   because  he   believed    the   dog  was   his 
own ;  that  the  real  question  was  not  whether 
he  believed  that  the  plaintiff  had  stolen  him, 
that  is,  taken  him  without  any  belief  that  he 
had  the  right  to  take  him ;  and  that  the  trial 
Judge  should  have  left  the  case  to  the  jury, 
telling  them  that,  if  they  found  that  the  de- 
fendant had  autnorised  the  charge  of  theft 
and  honestly  believed  when   the  amendment 


was  made  that  the  plaintiff  had  stolen  his 
dog*,  they  should  find  for  the  d^endant; 
otherwise  they  should  find  for  the  plalntiif; 
the  case  should  not  have  been  taken  from 
the  jury  upon  the  ground  that  reasonable 
and  probable  cause  for  a  criminal  proseco- 
tion  had  been  shewn;  and  a  new  trial  wai 
ordered.  Prinff  v.  Wyatt,  23  O.  L.  T.  191, 
6  O.  L.  B.  505,  2  O.  W.  R.  22,  321. 

Reasanable    and    probable    eavso  — 

Question  for  Court — ^ETvidence  —  B«asonable 
belief  in  truth  of  charge — ^Malice — ^Motive- 
Honest  attempt  to  ascertain  true  fads. 
WainwHght  v.  ViUetard  (N.W.T.),  2  W.  L 
R.  242. 


Hoasonablo    and    probablo    eavso  — 

Quettions  for  Judge — functiom  of  /snr.l— 
The  plaintiff  was  employed  as  the  defendants' 
agent,  and  in  that  capacity  received  and  dis- 
bursed large  sums  of  money,  as  to  which  he 
was  required  to  render  accounts  and  to  re- 
mit balances  remaining  in  his  hands.  There 
was  a  shortage  in  his  accounts  which  the  de- 
fendants' auditor  was  sent  to  investigate, 
and,  as  the  result  of  his  reports  and  the 
advice  of  counsel,  steps  were  taken  leading 
to  the  plaintiff's  arrest  and  examination 
before  a  magistrate  and  his  committal  for 
trial.  He  was  acquitted,  and  brought  this 
action  for  malicious  prosecution:  —  HeU, 
that,  on  the  facts  shewn,  the  defendants  had 
reasonable  and  probable  cause  for  the  course 
taken  by  them,  and  that  the  trial  Judge 
should  have  so  found  and  dismissed  the  ac- 
tion ;  also,  that  the  trial  Judge  was  wrong  in 
submitting  the  question  of  reasonable  and 
probable  cause  to  the  jury,  that  being  a  ques^ 
tion  which  he  was  obliged  to  decide  for  him- 
self, and  that  the  fact  of  his  subsequently 
signing  an  order  for  judgment  in  the  plain- 
tiff's favour  was  not  equivalent  to  a  decinoo 
of  this  point  Meaney  v.  Reid-Newfoundlani 
Co.,  1  E.  L.  R.  109,  39  N.  S.  R.  407. 


Hoasonablo    and   probablo    eaaso  — 

Btatementa  of  witneu  m  Court — Defamation 
— Malice  —  Termination  of  proeeoution.} — 
The  defendant  and  a  companion  were  occu- 
pying a  bed  room  in  the  plaintiff's  hoteL 
During  the  night,  the  plaintiff  entered  the 
room  and  searched  the  pockets  of  both  de- 
fendant and  his  companion,  and  then  took 
the  defendant's  pocket-book  from  his  coat 
pocket  and  commenced  to  examine  the  papers 
contained  therein.  The  defendant  got  up  and 
accused  the  plaintiff  of  robbing  him,  and  he 
afterwards  laid  a  complaint  to  that  effect  be- 
fore a  justice  of  the  peace.  The  criminal 
case  had  not  terminated  when  the  plaintiff 
brought  the  present  action  of  damages  for 
malicious  prosecution: — Held,  that  the  de- 
fendant had  reasonable  and  probable  cause 
for  laying  the  complaint,  and  acted  in  good 
faith  and  without  malice.  A  person  cannot 
be  sued  for  damages  by  reason  of  anything 
said  by  him  while  testifying  as  a  witness 
before  a  Court  of  justice,  when  he  states,  in 
answer  to  questions  put  to  him,  what  he 
honestly  believes  to  be  true,  and  is  acting  in 
good  faith.  To  establish  a  cause  of  action 
for  malicious  prosecution,  it  must  be  shewn 
that  the  prosecution  was  terminated.  In  an 
action  for  damages  for  malicious  prosecution 
it  is  for  the  plaintiff  to  prove  want  of  rea- 
sonable and  probable  cause,  and  malioe, 
which  he  had  not  done  in  the  present  case; 
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on-  the  contrary,  the  defendant  bad  proved 
that  there  was  reasonable  and  probable 
cause.  Renaud  v.  Ouenette,  25  Que.  S.  C. 
310. 


ible    and    VMbable    eanse  — 

SmspiciouB  conduct  leading  to  proteouiion — 
AeoompUce  in  crime.] — A  young  man  who 
had  knowledge  of  an  outrage  committed  on 
his  father's  property  by  a  farm  servant, 
causing  the  deadi  of  a  neighbour's  animal, 
after  three  days  of  torture,  who  does  nothing 
In  that  interval  to  succour  the  animal,  nor 
to  warn  its  owner,  gives,  by  this  conduct  to 
the  latter,  probable  cause  for  a  prosecution 
o€  him  as  an  accomplice,  and,  notwithstand- 
ing the  termination  of  the  prosecution  in  his 
favour,  he  cannot  succeed  in  an  action  for 
malicious  prosecution.  Deslauriera  T.  Jm- 
MMK  18  Que.  K.  B.  35. 

Sskool  osrporatioii — LiaUUtu — Author- 
iemiion  of  tecretary  to  prosecute — Maiice — 
Want  of  re4i8onohle  and  probable  cause — In- 
ference from  facts — CivU  action,] — ^A  school 
ooiporation  who  authorise  their  secretary  to 
lay  an  information  against  a  person  for  ob- 
taining money  under  false  pretences,  and 
those  who  severally  take  part  in  his  arrest 
whi<^  follows,  are  severally  liable  in  dam- 
ages if  they  act  from  malice  and  without 
reasonable  and  probable  cause.  The  absence 
of  reasonable  and  probable  cause  and  the 
existence  of  malice  were  to  be  inferred  in 
tliis  case  from  the  fact  that  the  corporation 
had  begun  a  civil  action  for  the  recovery  of 
the  sum  in  question,  and  that  such  action 
was  contested  and  pending,  and  that  the 
charge  was  evidently  laid  for  the  purpose  of 
compelling  the  defendant  by  intimidation  to 
settle  the  matter  and  pay  a  claim  which  was 
contestable  and  contested.  Minerve  School 
Commieeionere  V.  L^toumeau,  17  Que.  K. 
B.  a 


with  which  the  plaintiff  was  charged  in  no 
way  pointed  to  him  as  the  guilty  person,  and 
the  defendant  interfered  at  the  time  of  the 
arrest  and  failed  to  prosecute,  want  of  pro- 
bable cause  may  be  inferred. — Semble,  if  the 
verdict  is  general,  and  all  the  damages  might 
have  been  recovered  on  either  count,  the 
Court  will  not  grant  a  new  trial,  but  will,  if 
necessary,  direct  the  verdict  to  be  entered  on 
the  count  sustained  by  the  evidence.  Savage 
V.  Breton,  37  N.  B.  R.  240. 

Wrongf  iiUy  oanslns  ssareh  warrant 
to  be  Issued — Facts  in  dispute— Function 
of  Judge  and  jury.] — In  an  action  for  mali- 
ciously and  wrongfully  causing  a  search  war- 
rant to  be  issued  and  premises  of  plaintiffs 
to  be  searched  and  plaintiffs'  goods  to  be 
seized  and  taken  away,  it  was  held,  that  issu- 
ing a  search  warrant  is  not  a  mere  minis- 
terial act,  but  a  judicial  act  of  a  magistrate. 
R,  V.  Kehr  (1906),  11  O.  L.  R.  617,  7  O.  W. 
R.  446,  followed.  Where  the  facts  are  in 
dispute,  the  jury  must  pass  upon  those  facts 
before  the  Court  can  say  whether  reasonable 
and  probable  cause  is,  or  is  not,  absent. 
Still  V.  Hastings  (1907),  13  O.  L.  R.  322, 
9  O.  W.  R.  121,  10  O.  W.  R.  10,  followed. 
Ravenga  v.  Macintosh  (1824),  2  B.  &  C. 
693,  followed.  The  absence  of  anything  in 
the  evidence  inconsistent  with  plaintifib'  in- 
nocence distinguished  this  case  from  Fitz- 
john  V.  MacKinder  (1861),  9  C.  B.  N.  S. 
505.  Judgment  of  Falconbrldge,  C.J.K.B., 
nonsuiting  plaintiffs,  set  aside,  and  a  new 
trial  ordered.  WiUinsky  v.  Anderson  (1909), 
14  O.  W.  R.  695,  1  O.  W.  N.  13.  19  O.  L.  R. 
437. 

See  Abrest — False  Abrest  and  Impbi- 
80NHENT — Landlord  and  Tenant — Luna- 
tic —  Pabticulabb — Pleading  —  Solici- 

TOB. 


It — Issue  and  enforcement 
ef — Proceedings  terminated  in  plaintiff's  far 
9emr — Misdirection  and  non-direction  of  fury 
— RemMonahle  and  probable  cause— If o  ruling 
as  to  the  absence  of — New  trial,] — ^Plaintiff 
bnnigiit  action  to  recover  damages  for  mali- 
doos  prosecution.  Jury  found  in  plaintilTs 
favour.  Judgment  entered  for  $36.  On  ap- 
peal Divisional  Court  ordered  a  new  trial  on 
the  ground  that  there  had  been  no  ruling  as 
to  reasonable  and  probable  cause  in  the  issue 
and  enforcement  of  a  search  warrant,  upon 
the  information  of  defendant,  in  which  he 
deposed  tliat  plaintiff  had  stolen  certain 
ash«L  Richards  v.  Joynt  (1910),  16  O.  W. 
R.  671,  1  O.  W.  N.  1065. 

•■kalfttsd   fasts   to    oowassL]— If   a 

petson  honestly  believes  another  stole  from 
Urn  and  so  believing  submits  to  counsel  all 
the  facts  known  to  him  and  simply  acts  on 
the  advice  of  counsel,  in  laying  an  informa- 
tfao,  he  is  not  liable  in  an  action  for  malicious 
ptoseeotion  although  there  was  no  reasonable 
and  probable  cause  for  the  arrest  Dundas 
N  9^^  <^^y*  1®  O.  W.  R.  17,  2  O.  W. 


it  of  probable  oaass — Inference — 
DssM^et — General  verdict — Count  for  false 
imprisonment.] — In  an  action  for  malicious 
prosecotion  and  false  imprisonment,  where 
the  circumstances  connected  with  the  offence 
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See  Cbiminal  Law. 


VULLPBJLCnCE. 

See  Limitation  of  Actions  —  Mbdioal 
Pbactitioneb — ^Medicine  and  Suboebt 
— Phtsicians  and  'Subgeons — Plead- 
ing. 
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Csmstery  conipany  —  Ewecutor— Right 
to  corpse  of  testator — Delivery  to  testator's 
son — Bona  fides,] — Mandamus  will  not  be 
granted  to  an  executor  to  compel  a  cemetery 
company  to  deliver  to  him  the  corpse  of  his 
testator,  which  has  in  fact  been  delivered  to 
the  testator's  son  in  good  faith  and  in  ignor- 
ance of  the  claim  of  the  petitioner;  in  such 
a  case  the  writ  will  necessarily  be  without 
effect,  in  view  of  the  impossibility  of  accom- 
plishing the  act  demanded.  Valin  v.  Mount 
Royal  Cemetery  Co.,  8  Que.  P.  R.  379. 

Glaim  for  nioney  against  mnnleipal 
oorporation — Resolution  of  council  author- 
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iting  payment  —  Refusal  of  mayor  to  sign 
cheque — Action  for  mandamus  —  Adequate 
remedy  hy  action  against  corporation,}  — 1. 
One  who  has  a  yalid  legal  claim  against  a 
municipal  corporation  has  no  right  to  a 
mandamus  to  compel  the  mayor  to  sign  a 
cheque  for  the  amount,  although  the  council 
has  passed  a  resolution  approving  payment 
over  the  mayor's  veto,  because  the  claimant 
has  another  adequate  remedy,  namely,  to  pro- 
ceed by  action  against  the  municipality. — 
Regina  v.  Hull  d  Selhy  Rw,  Co.,  6  Q.  B. 
70;  Re  Napier,  18  Q.  B.  695.  Regina  v. 
Registrar,  21  Q.  B.  D.  131.  followed.— 2. 
The  mere  fact  that  the  other  remedy  is  not 
against  the  defendant  in  the  mandamus  pro- 
ceeding does  not  prevent  the  above  rule 
applying.  Regina  v.  Commissioners  of  In- 
land Revenue,  12  Q.  B.  D.  461.  followed. 
Holmes  v.  Brown,  8  W.  L.  R.  459,  18  Man. 
L.  R.  48. 

Glerk  of  ezeontlTe  oounoil — Election 
of  member  of  Legislative  As8embly--Juris- 
diction  of  Court — Interference  with  jurisdic- 
tion of  legislature.  Re  Dubuo  (N.W.T.),  3 
W.  L.  R.  248. 

Covaty  Court  Jnd^e  —  Appeal  from 
conviction— Decision  on  legal  merits — Refusal 
to  hear  evidence.] — A  conviction  was  made 
by  two  justices  of  the  peace,  under  the  Sum- 
mary Ck>nviction8  Act  of  British  Columbia 
and  amending  Acts,  for  a  breach  of  the 
Highway  Regulation  Act.  An  appeal  was 
taken  from  the  conviction  to  the  County 
Court  of  Yale,  and  the  appeal  came  on  to  he 
heard  before  the  Judge.  The  amendment  to 
the  Sunmiary  Convictions  Act  passed  in  1901 
provides  that  "  in  every  case  of  appeal  from 
any  summary  conviction  or  order  made  be- 
fore any  justice,  the  Court  to  which  such 
appeal  is  made  shall,  notwithstanding  any 
defect  in  such  conviction  or  order,  and  not- 
withstanding that  the  punishment  imposed 
or  the  order  made  may  be  in  excess  of  that 
which  might  lawfully  have  been  imposed  or 
made,  hear  and  determine  the  charge  and 
complaint  upon  which  such  conviction  has 
been  made  upon  the  merits,"  etc.  The  con- 
viction in  question  was  hopelessly  bad  on 
its  face,  and  on  the  appeal  coming  on  to  be 
heard  a  motion  waa  made  to  quash  it  For 
the  respondents  it  was  argued  that  the 
Judge  under  the  section  above  quoted  must 
hear  evidence  and  try  the  case  de  novo  in  any 
event.  After  hearing  argument  on  this  ques- 
tion, the  Judge  gave  judgment  on  the  legal 
merits,  allowing  the  appeal  and  quashing  the 
conviction  with  costs.  Application  was 
thereupon  made  to  the  Supreme  Court  to 
grant  a  mandamus  to  the  Judge  to  enter  con- 
tinuances, hear  evidence,  and  determine  the 
appeal  on  the  merits: — Held,  following  Re- 
gina v.  Justices  of  Middlesex,  46  L.  J.  M.  C. 
225,  2  Q.  B.  D.  516,  that  the  Court  had  no 
power  to  interfere  by  mandamus,  there  hav- 
ing been  a  decision  by  the  County  Court 
Judge  on  the  legal  merits ;  that,  as  the  Judge 
had  heard  argument  on  the  question,  and 
given  a  decision  on  the  legal  merits,  the  Court 
had  no  right  to  decide,  or  inquire  whether 
such  decision  was  right  or  wrong.  Re 
Strange  d  Gellatly,  24  C.  L.  T.  199. 

Covaty  oovaclls  may  declare  local 
roads  to  be  county  roads  and  charge  their 
maintenance  to  local  municipalities,  but  the 


local  municipalities  cainiot  be  ordered,  by 
proces-verhal,  to  open  up  the  road.  Beaudet 
V.  LeclereviUe  (1910),  38  Que.  S.  C.  77. 

Court  stenosrapl&er — Copy  of  evidence 
taken  at  criminal  trial — Allegation  that  copy 
furnished  incomplete.  Re9  v.  CampbeU  (T. 
T.),  2  W.  L.  R.  223. 

Demand    for    peremptory    writ    of 

mandamus  to  compel  a  mayor  to  sign  a  draft 
deed  of  retrocession  of  certain  immovables 
to  plaintiff,  who  alleges  that  he  has  become 
entitled  to  such  retrocession  and  that  the 
municipal  council  has  adopted  a  resolation 
directing  the  mayor  to  sign  such  draft,  is 
not  a  matter  relating  to  a  municipal  coipora- 
tion  or  office  within  meaning  of  Art.  1006 
C.  P.,  and  an  appeal  in  such  a  case  will  lie 
to  Court  of  King's  Bench.  Municipal  Homes 
V.  Legare,  16  R.  de  J.  42. 

DlVlalom  Court — Committal  of  judgment 
debtor — Non-production  of  hooks — Notice  of 
motion — Uncertified  solicitor.] — ^A  Judge  re- 
fused to  commit  the  defendant  for  non-pro- 
duction of  his  books  under  a  suhpasna  duces 
tecum,  and  pursuant  to  notice,  on  his  exami- 
nation as  a  judgment  debtor  under  s.  243  of 
the  Division  Courts  Act,  in  a  Division  Court 
plaint,  because,  there  being  no  express  pro- 
vision in  the  Division  Courts  Act  authoris- 
ing a  committal  for  non-production  of  books, 
and  the  liberty  of  the  subject  being  involved, 
he  thought  it  wiser  to  take  that  course: — 
Held,  without  expressing  any  opinion  as  to 
whether  the  Judge  was  right  or  wrong  in 
his  view,  in  favour  of  which  there  was  a 
good  deal  to  be  said,  that  the  Judge  having 
given  judgment  in  a  matter  within  his  juris- 
diction, mandamus  would  not  lie  to  compd 
him  to  give  a  different  judgment.  A  pre- 
liminary objection  that  the  notice  of  moti(m 
was  given  by  an  uncertificated  solicitor  was 
answered  by  Sparling  v.  Brereton,  L.  R.  2 
f^q.  64.  Re  Jackson  v.  Clark,  20  O.  L.  T.  42. 

Eleotlon  Aot,  R.  S.  BI.  1002,  e.  52— 

Revising  officer — Duties — Board  of  regigtra- 
tion  functus  officio,] — A  revising  officer  ap- 
pointed to  revise  and  close  the  lists  of  elec- 
ton  under  the  Manitoba  Election  Act,  R.  S. 
M.  1902  c.  52,  although  directed  by  the  board 
of  registration  to  hold  its  sitting  for  that 
purpose  on  a  certain  day  and  between  cer- 
tain hours,  has  power  to  continue  the  sit- 
ting to  a  later  hour  and  on  a  subsequent  day 
or  days  if  necessary,  to  enable  him  to  hear 
and  dispose  of  all  applications  brought  before 
him.  Where,  however,  it  waa  shewn  that, 
before  the  hearing  of  the  application  for  a 
mandamus  to  the  revising  officer  to  compel 
him  to  re-open  his  Court  for  the  purpose  of 
hearing  further  applications  to  be  placed 
on  the  lists,  he  had,  pursuant  to  s.  92  of  the 
Act,  transmitted  the  list  of  electors  and  all 
books  and  papers  to  the  chairman  of  the 
board  of  registration,  and  that,  before  the 
final  argument  of  the  motion,  the  chairman 
had  pursuant  to  s.  97  of  the  Act,  sent  the 
revised  lists  to  the  King's  printer,  and  the 
books,  documents,  and  other  papers  to  the 
clerk  of  the  executive  council: — Held,  that 
the  issue  of  a  mandamus  to  the  revising  offi- 
cer as  asked  for  should  be  refused,  as  it  would 
be  fruitless  and  futUe,  and  both  he  and  the 
boai^  of  registration  were  functi  officio,  Bern 
V.   Bishop  of  London,   1   Wils.   11,   Rem  T. 
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Bi§hop  of  Exeter^  2  East  466,  and  Rem  v. 
BsteflMfi,  4  B.  &  Ad.  553,  followed.  In  re 
Bimn^,  23  C.  Li.  T.  251 ;  Rem  v.  Bannar,  14 
Man.  Lw  R.  467. 

JSmfwteimt^  ezeimtlon  asmlnst  sehool 
4istvi«t  by  lewj  of  tasea — ^AppZtca^um  to 
compel  IreoMirer  o/  miintcipaltty  to  make 
levy — Execution  creditor  —  Sheriff. 1 — Either 
tlie  sheriff  or  the  execution  creditor  may  ap- 
ply for  the  mandamus  authorised  by  s.-s.  (/) 
of  8.  263  of  the  Public  Schools  Act,  R.  S. 
M .  1902  c.  143,  to  be  issued  in  case  the  trea- 
surer of  the  municipality  refuses  or  neglects 
to  make  the  levy  against  the  lands  com- 
prised in  a  school  district  when  directed  by 
the  sheriff  under  an  execution  in  his  hands 
against  the  school  district  Canada  Perman- 
ent Mortgage  Corporation  v.  East  Selkirk 
School  District  Corporation,  5  W.  L.  R.  451, 
485,  16  Man.  L.  R.  6ia 


order  —  Municipal  corporation 
— Supply  of  light  to  building — ^Arrears  due 
by  preyiouB  occupant  Anderson  v.  Wetaski- 
irm   (N.W.T.),  3  W.  L.  R.  251. 


i«s  may  be  enforced  to  compel  a 
mankripality  to  discharge  an  imperative  duty, 
ewen  thoogh  preyiously  ordered  to  do  so  by 
an  irregular  procee-verhal.  Beaudet  v.  Le- 
ciefwiOe  (1910),  38  Que.  S.  G.  77. 


for — To  compel  Co,  C.  Judge  to 
hemr  an  application  —  Motion  dismissed — 
No  relief  availahle  on  material  filed,]  — 
Plaintiff  moved  for  a  mandamus  to  compel 
His  Honour,  Judge  McBeth,  O0.C.J.,  of 
ICIddlesex,  to  hear  and  determine  an  applica- 
tion to  compel  the  transfer  of  certain  shares 
and  the  payment  of  a  dividend  thereon  to 
plaintiff.-— Sutherland,  J.,  held,  that  the  order 
should  not  be  granted,  and  that  there  was  no 
other  relief  which  plaintiff  could  obtain  on 
the  material  filed.  Application  dismissed 
without  costs  and  without  prejudice  to  any 
further  motion  she  might  be  advised  to  make. 
Dmmiei  ▼.  London  d  Western  Trusts  Co. 
(1910),  16  O.  W.  R.  914,  2  O.  W.  N.  28. 


Mwnloipnl  oorporatiom  —  Highway  — 
Removal  of  harriers  —  Railway  crossing  — 
Oovemmtent  railway  —  Powers  of  Railway 
Commissioners.] — ^The  concurrence  of  3  con- 
ditions Is  necessary  to  give  the  right  to  pro- 
ceed by  way  of  mandamus:  (a)  an  impera- 
tive official  duty  to  be  done  by  a  public  body 
or  a  paldic  officer;  (b)  the  refusal  to  do  it; 
(c)  the  absence  of  any  other  recourse  to 
remedy  the  consequences  of  such  refusal. — ^A 
mnnicipai  corporation  is  not  imperatively 
obliged  to  remove  barriers  placed  on  one  of 
its  roads  by  the  federal  government,  at  the 
place  where  a  railway  owned  by  the  latter 
crosses  the  road.  The  Railway  Act  of  1903 
fires  to  th(  Board  of  Railway  Ck>mmissioner8 
the  power  of  entertaining  and  adjudicating 
upon  complaints  made  on  this  subject,  and 
SQch  jurisdiction  is  exclusive  of  that  of  the 
offdinary  tribunals.  Upon  this  ground  the 
recourse  of  mandamus  against  a  municipal 
oorpontlon  is  not  open.  Carrier  v.  St, 
Benn,  30  Que.  S.  C  45. 

Ifwaloipftl  oorporatiom — Keeping  roads 
is  good  condition.] — Unless  there  is  a  special 
by-law  obligating  a  municipal  corporation  to 
repair  a  road,  a  mandamus  does  not  lie  to 


compel  it  to  repair  either  a  front  road  or  a 
by-road.  Lichtenheim  v.  Pointe  Claire,  11 
Que.  P.  R.  89. 

Mnnieipal  corporatton  —  Repair  of 
bridge — Joint  duty — Default  of  maintenance.] 
— The  remedy  of  mandamus  to  compel  a  cor- 
poration to  perform  a  legal  duty  is  not  open 
to  another  corporation  jointly  bound  to  per- 
form the  duty,  and  in  default  in  that  regard. 
Therefore,  where  two  municipalities  are 
charged  with  the  maintenance,  in  different 
proportions,  of  a  bridge  which  lies  between 
them  and  is  in  need  of  repair,  one  cannot 
have  a  mandamus  against  the  other,  unless  it 
has  furnished  its  part  of  the  cost  of  main- 
tenance. La  Pointe  d  Oatineau  v.  Hull  15 
Que.  K.  B.  354. 

Mvnioipal  eorporation  —  Statutory 
duty—County  officers — Office  accommodation 
—  Discretion  —  Mandamus.  ]  —  The  selection 
of  the  place  in  an  Ontario  county  at  which 
an  office  shall  be  provided  for  the  County 
Oown  Attorney  and  clerk  of  the  peace  rests 
with  the  county  council  and  the  CJourts  should 
not  interfere  with  the  reasonable  exercise  of 
the  council  in  making  such  selection.  Judg- 
ment of  the  Ourt  of  Appeal,  19  O.  L.  R.  659, 
14  O.  W.  R.  953  affirmed.  Appeal  dismissed 
with  costs.  Rodd  v.  Essex  (1910),  31  G.  L. 
T.  255,  44  S.  C.  R.  137. 

Mnnloipal  eorpormtlon  —  Statutory 
duty — Prerogative  writ — Summary  appUca- 
tion — Action  —  Affidavits.] — When  a  public 
body  is  required  to  perform  a  statutory  duty 
at  the  instance  of  one  entitled  to  call  for 
such  performance,  the  practice  in  England  is 
to  move  summarily  for  the  prerogative  writ 
of  mandamus,  according  to  the  prescribed 
procedure  in  the  Crown  office.  But  in  this 
province  all  the  divisions  have  co-ordinate 
jurisdiction ;  and  the  practice  in  cases  of  the 
prerogative  writ  is  assimilated  to  that  in 
ordinary  applications  of  a  summary  nature: 
see  Rules  1084,  1090,  1091,  1092.  And 
where  a  meritorious  application  was  made, 
in  an  action  for  a  mandamus  to  compel  a 
city  corporation  to  levy  a  special  rate  for 
library  purposes  under  the  Public  Libraries 
Act,  R.  S.  O.  c.  232,  it  was  directed  that 
the  affidavit  should  be  re-sworn  and  intituled 
as  in  an  application  (not  in  an  action)  for 
the  prerogative  writ.  Toronto  Public  Lib- 
rary Board  v.  Toronto,  21  C.  L.  T.  79,  19 
Que.  P.  R.  329. 

Offieers  of  mimieipal  eorporation-^ 

Designation,]  —  A  writ  of  mandamus  ad- 
dressed to  two  persons,  to  one  as  secretary 
and  to  the  other  as  assistant-secretary,  will 
be  maintained  against  the  former,  and  set 
aside  with  costs  as  against  the  latter,  if  it  is 
shewn  that  the  latter  does  not  in  fact  occupy 
the  position. — 2.  A  mandamus  addressed  to 
two  persons  whose  concurrence  is  necessary 
to  accomplish  the  act  ordered  to  be  done, 
will  be  set  aside  as  against  both  if  it  Is  de- 
clared illegal  as  to  one  of  them;  but  it  will 
oe  otherwise  if  such  an  act  can  be  done  by 
one  only  of  these  two  persons. — 3.  The  fact 
that  the  writ  has  been  addressed  to  two  de- 
fendants as  notaries,  and  that  in  the  peti- 
tion annexed  thereto  they  are  respectively 
designated  as  secretary  and  assistant-secre- 
tary of  the  corporation  of  a  town,  does  not 
prevent  the  designation  being  sufficient,  al- 
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though  the  only  office  recognised  by  law  ia 
that  of  secretary-treasurer  of  the  town. 
Merder  v.  Roy,  16  Que.  S.  C.  510. 

Order  to  oompel  J.  P.  to  call  meeting  of 
inhabitants  of  school  district  to  grant  tavern 
license,  where  boundaries  of  school  are  not 
defined — J.  P.  may  take  judicial  notice  of  the 
unfitness  of  applicant  for  tavern  license.  Re 
PKelan  y.  Ro99  (1875),  2  P.  E.  I.  R.  28. 

Polioe  mas^strate  —  Jurisdiction  —  In- 
formation— Criminal  offence — ^Municipal  elec- 
tion—Offence at.  Re  Rem  v.  Mehan,  1  O. 
W.  R.  136,  248,  3  O.  L.  R.  567. 

Polioe  magistrate  —  Sentence  —  On- 
tario Liquor  Act,  1902— Voting  on — Persona- 
tion— Information — Deputy  returning  officer 
— Prosecutor — Applicant  for  mandamus  — 
Status.] — ^At  the  voting  upon  the  Ontario 
Liquor  Act,  1902,  the  defendant  presented 
himself  at  a  polling  place  and  asked  for  a 
ballot  in  the  name  of  another  person,  where- 
upon before  the  defendant  had  left  the  poll- 
ing place,  one  Stewart  laid  an  information 
before  the  deputy  returning  officer  charging 
the  defendant  with  personation,  and  on  this 
information  the  deputy  issued  his  warrant, 
under  which  the  defendant  was  arrested  and 
brought  before  a  police  magistrate.  The 
deputy  then  laid  an  information  against  the 
defendant  for  personation,  and  the  defendant 
was  tried  by  the  magistrate,  convicted  and 
sentenced: — Held,  that,  having  regard  to  the 
provisions  of  R.  S.  O.  1897  c  10  (made 
applicable  by  s.-8.  '5)  of  s.  91  of  the  Ontario 
liquor  Act,  1902),  the  information  which 
gave  the  magistrate  jurisdiction  was  that  laid 
by  Stewart;  and  the  deputy  returning  officer 
had  no  status  to  apply  for  a  mandamus  to 
the  magistrate  to  impose  a  different  sentence. 
Per  Britton,  J.,  that  a  mandamus  could  not 
be  granted  for  that  purpose.  Re  Denison, 
Rex  v.  Case,  23  C.  L.  T.  279,  6  O.  L.  R.  104, 
2  O.  W.  R.  152,  512. 

Pnblio  duty — Substitution  of  ioarrontor 
—  Action  in  warranty  —  Demurrer,]  —  A 
mandamus  being  a  remedial  process  to  insure 
the  performance  of  a  specific  act  by  the  de- 
fendant as  a  public  duty,  the  latter  can  have 
no  warrantor  to  substitute  therefor  in  his 
stead.  When,  therefore,  the  writ  is  applied 
for  to  compel  a  turnpike  company  to  make 
repairs  to  a  road,  as  required  by  their 
charter,  an  action  in  warranty  brought  by 
them  against  a  tramway  company,  to  which 
they  had  given  the  use  of  the  road,  subject 
to  keeping  it  in  repair,  wiU  be  dismissed  on 
demurrer.  Hull  v.  Qatineau  Macadamized 
d  Gravelled  Road  Co.,  29  Que.  S.  C.  354. 

Pnblio  ofioor  —  Discretion  —  Municipal 
works — Approval — By-law.] — The  remedy  of 
mandamus  cannot  be  resorted  to  to  compel 
a  public  officer  to  do  an  act  which  the  law 
leaves  him  the  discretionary  power  to  do  or 
not  to  do.  Therefore,  when  a  municipal  by- 
law contains  a  provision  that  the  works  to 
which  it  relates  will  not  be  accepted  until 
an  officer  named  therein  shall  have  approved 
them,  the  latter  cannot  be  controlled  by  way 
of  mandamus.  Trudeau  v.  Labelle,  32  Que. 
S.  G.  42. 

Railiray  oompany  —  Carriage  of  pas- 
sengers— Rates  and  accommodation — Status 
incorporating  Orand  Trunk  Railway  Com- 
pany —  Jurisdiction  of  Board  of  Railway 


Commissioners.] — ^Two  questions  most  be 
found  in  favour  of  the  applicant  before  the 
writ  of  prerogative  mandamus  can  issue; 
first,  has  the  applicant  a  specific  legal  right  to 
the  performance  of  some  duty  by  the  respond- 
ent; and,  second,  will  the  applicant  without 
the  benefit  of  the  writ  be  left  without  effec- 
tual remedy? — ^Where  the  applicant  sought  a 
mandamus  to  compel  the  Grand  Trunk  Rail- 
way (Company,  pursuant  to  s.  3  of  their  Act 
of  incorporation,  16  V.  c  27  (C),  to  nm  a 
train  containing  third-class  carriages,  and 
to  permit  the  applicant  to  travel  therein  on 
payment  of  a  fare  not  exceeding  one  penny 
a  mile: — Held,  that  the  applicant  had  an 
adequate  remedy  under  the  provisions  of  the 
Dominion  Railway  Act,  1903  (ss.  8,  23,  25, 
44,  214,  and  294,  being  specially  referred  to), 
and  that  that  remedy  could  be  more  con- 
veniently applied  and  executed  under  the 
direction  and  supervision  of  the  Board  of 
Railway  Commissioners  than  by  the  Ck>nrt; 
and  the  application  was  refused.  Re  Robert- 
son d  Orand  Trunk  Rw.  Co.,  9  O.  W.  R. 
629,  14  O.  L.  R.  497. 


Keasona  smfteieBt  to  Justify 

mnm  —  Fear  of  prejudice  which  may  rewmU 
from  the  judgment^--€frounds  which  wtmy  ha 
set  forth  by  the  intervening  party.] — ^A  rimple 
eventual  interest  gives  a  nght  to  intervene, 
and  the  mere  fear  of  prejudice  which  may  re- 
sult from  the  judsrment  is  a  sufficient  reason 
to  intervene.  Hence,  the  purchaser  of  the 
right  to  operate  a  river  ferry  may,  by  inter- 
vention, contest  a  demand  for  mandamoa 
made  by  a  ratepayer  a^^ainst  a  municipality 
to  force  it  to  sue  the  intervening  party  to 
deprive  him  of  his  exdusive  privileges.  The 
latter  may  urge  against  the  plaintiff  any 
grounds  which  are  not  personal  to  the  defend- 
ant, amongst  others,  that  mandamus  does 
not  lie  in  such  a  case.  Gourdeau  T.  Quebec 
(1910),  39  Que.  S.  G.  404. 


Bisht  of  Crown  Attorney  to  lutvo 
ofioe  in  "Windsor — Paid  for  by  county  A 
— ^Action  by  county  crown  attorney  and 
derk  of  the  peace  for  the  county  of  Bssez, 
to  compel  the  county  to  provide  a  proper 
office  for  him  in  the  city  of  Windsor;  thou^ 
not  in  the  county  town,  it  is  the  most  suitable 
place  for  such  office  because  of  its  large  size 
as  compared  with  the  county  town: — HHd^ 
that  the  plaintiff  had  no  ririit  to  have  an 
office  provided  for  him  at  Windsor  by  the 
defendants.  Judgment  of  Falconbridge,  C.J. 
K.B.  (1909),  27th  May,  reversed.  Rodd  t. 
Essew  (1909),  14  O.  W.  R.  953,  1  O.  W.  N. 
162,  19  O.  L.  R.  659. 

Affirmed  44  S.  G.  R.  137. 

To  Connty  Conrt  Jndse  —  Judgment 
debtor — Arrest  —  Disclosure — -Order  for  dis- 
charge.]— ^The  order  provided  for  by  60  V.  c. 
28,  8.  15,  is  a  substitute  for  the  remedy  by 
writ  of  mandamus,  and  it  will  therefore  be 
granted  only  in  cases  where  mandamus  will 
lie.  In  discharging  or  refusing  to  discharge 
a  debtor  who  has  made  a  disclosure  under  50 
V.  c.  28,  B.  7,  the  Judge  or  other  officer  ia 
acting  judicially  and  not  ministerially; 
therefore,  the  Court  refused  to  make  an 
order  under  s.  15  commanding  the  Judge  of  a 
County  Court  to  discharge  a  debtor  who  haa 
made  a  disclosure  before  him.  Ex  p.  Keereof^ 
35  N.  B.  R.  233. 

To  municipal  corporation — Projection 
over  highway  —  Demolition — Discretion.] — 
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A  mMtdmmu$  to  order  the  demolition  of  a 
jirojeetion  over  a  city  street  should  be  asked 
MiiDst  the  city  corporation,  and  not  against 
one  of  its  officers. — 2,  To  justify  the  issuing 
of  mamdmmua  in  a  similar  case,  the  com- 
idainant  must  shew  a  particular  act  of 
ne^tect  of  duty  on  the  part  of  the  city,  in- 
fdnng  a  real  injustice  and  damage  to  bim. — 
3.  M§mdMnM9  is  not  strictly  demandable  as 
of  rii^t,  but  may  be  issued  or  withheld  in  the 
dSseretion  of  the  Court.  PetUgrew  v.  Bail- 
Isrf^  2D  Que.  S.  G.  173. 

Bte  Canada  Temferangb  Act — Chuboh 
— ^mpant  —  coubts  —  justice  of  the 
Pbacb— Mines  and  Minerals — ^Municipal 
oohpobaxionb  —  mxtnicipal  elections  — 
Pahiakentabt  ESLOcmoNs  —  Railway  — 
SoHOU.  —  Sheeiff  —  Wat  —  Water  and 
Wi 


8m  Account  —  Bankruptcy  and  Insol- 

TBNCY — ^BlLLS    AND    NOTES — ^BRIBERY — 

OouBiB  —  Evidence  —  Principal  and 
Aunt — ^Wbit  of  Summons. 


See  Solicitor. 


Bee  Sale  of  Goods. 


MAXHOOD  8UFFRAOEL 

See  Pabuamentary  Elections. 


XAJIITOBA  EIJBGTIOir  ACT. 

See  Mandamus. 


MAHTTOBA  OKADT  ACT. 

AypUoAtioA  for  oars  —  Order  hook-* 
Dvtribution  of  eare  —  Elevaiore  —  Loading 
{ls^onM.]->The  Dominion  Statute  63  &  64 
V.  c  2S^  amending  the  General  Inspection 
Act,  R.  8.  C.  1886  c  90,  enacts  (schedule) 
that  the  wb<de  of  Manitoba  and  tne  North- 
West  Territories,  and  that  portion  of  Ontario 
vest  of  and  including  the  then  existing  dis- 
trict of  Port  Arthur,  should  be  known  as  the 
Inipcction  District  of  Manitoba.  The  Mani- 
toba Grain  Act  (the  short  title  of  63  &  64 
V.  &  30,  intituled  **an  Act  respecting  the 
Sniii  trade  in  the  Inspection  District  of 
Manitoba"),  contains,  as  indicated  by  sub- 
bfitings,  proTiaions  respecting  a  warehouse 
<WBmisrioner — elevators  and  terminal  ware- 
konsw— Gountr7  elevators,  flat  warehouses, 
and  loading  platforms  —  commission  mer- 
ctents— geneiml  proviaions.  This  Act  is 
tnended  by  2  Edw.  YU.  c  Vd,—Held,  on  ad- 
of  counsel,  where  a  farmer  who  is 


not  an  elevator  owner,  lessee,  or  operator, 
has  grain  stored  in  a  special  bin  in  a  farm- 
ers' elevator  at  a  railway  station  where  grain 
is  shipped  and  has  also  grain  stored  in  an- 
other elevator  at  the  same  point  in  common 
with  other  grain,  for  which  he  holds  storage 
tickets,  that  it  is  not  a  violation  of  the  Mani- 
toba Grain  Act  for  the  station  agent  to  refuse 
to  recognise  such  farmer  as  an  applicant, 
or  to  recognise  his  order  in  the  order  book 
for  a  car  or  cars  to  ship  his  grain. — 2.  Where 
a  farmer  has  made  order  for  cars  in  the 
order  book  at  the  station,  and  all  applicants 
for  cars  who  had  made  order  prior  to  his  order 
in  such  book,  had  each  obtained  one  car,  but 
the  cars  so  distributed  were  not  sufficient  to 
fill  the  orders  of  such  prior  applicants,  while 
the  farmer  had  not  yet  been  allotted  a  car 
by  reason  of  the  shortage,  and  the  agent,  out 
of  the  next  lot  of  cars  which  arrived,  refused 
to  award  the  farmer  a  car,  but  there  being  a 
sufficient  number  of  prior  applicants,  whose 
orders  had  not  been  entirely  filled,  to  exhaust 
such  next  lot  of  cars,  awarded  out  of  such 
cars  one  to  each  of  such  prior  applicants, 
who  had  already  received  one  car — that  this 
was  a  violation  of  the  Act. — 3.  If  each  of  the 
prior  applicants  as  above  mentioned  had  been 
supplied  with  one  car  at  the  time  when  the 
farmer  gave  his  order,  but  on  the  day  pre- 
vious to  the  farmer's  application  there  had 
been  a  surplus  of  cars  after  each  prior  appli- 
cant had  been  given  one  car,  and  the  agent, 
in  the  distribution  of  the  surplus  cars,  had 
begun  with  the  first  applicant  and  distributed 
the  cars  so  far  as  they  would  go,  giving  two 
or  three  to  each  of  the  prior  applicants,  but 
their  ord^r  nevertheless  remained  unnlled, 
and  if  on  the  day  of  the  farmer's  application 
additional  cars  arrived  to  be  loaded,  and  the 
agent  declined  to  allot  a  car  to  the  farmer, 
but  allotted  a  car  to  each  of  the  prior  appli- 
cants, thus  exhausting  the  supply — that  this 
was  not  a  violation  of  the  Act.^-4.  Where  a 
farmer  having  grain  to  ship  made  order  for 
one  car  in  the  order  book,  requiring  it  to  be 
placed  at  the  loading  platform  for  the  pur- 
pose of  being  loaded,  and  the  agent  allotted 
a  car  to  each  of  the  elevator  companies 
having  elevators  at  the  same  station,  but 
whose  orders  were  subsequent  to  those  of  the 
farmer — that  this  was  a  violation  of  the  Act. 
Re9  V.  Benoti,  6  Terr.  L.  R.  442. 

See  OoNTBAGT — Cbiminal  Law. 


See  Criminal  Law. 


MANUFACmTREB'S 

See  Lien. 


MARGINS. 

See  Bbokeb. 


MABIKE  nfSVRANCIL 

See  Insubange. 
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ET 

See  Husband  and  Wife. 


order  will  be  made  for  payment  of  interim 
cx>8t8  by  the  husband.  DumoucheH  Y.  Oiguire, 
9  Qae.  P.  R.  163. 


See  Admiralty  —  Exchsqueb  Goubt  of 
Canada — ^Fisheries — Ship. 


See  Ship — ^Timbbb. 


See  Municipal  Cobpobations. 


See  Gbiminal  Law« 


MA&QUES  DE  COMMERCE. 

See  Trade  Mabks. 


MABEIAOE. 

Aotion  for  deolasmtioa  of  iiLTalidity 

—22.  S.  O.  1897  0.  162,  9,  SI— Motion  for 
judgment  in  default  of  defence — Suspicion  of 
coUueion  —  Trial  in  open  Court — Oral  evi- 
dence.]— The  plaintiff,  a  girl  under  19  years 
of  age,  brought  this  action,  by  her  next  friend, 
against  a  man  with  whom  she  went  through 
a  ceremony  of  marriage  when  only  15,  to 
obtain  a  declaration  that  a  valid  marriage 
was  not  effected  or  entered  into.  The  action 
invoked  the  jurisdiction  conferred  by  s.  31 
of  R.  S.  G.  1897  c.  162,  as  added  by  7  Edw. 
VII.  c.  23,  8.  8  (O.),  and  by  the  sUtement 
of  claim  the  plaintiff  alleged  such  facts  as 
brought  her  claim  within  that  enactment. 
The  defendant  did  not  appear  or  defend,  and 
the  plaintiff  moved  for  judgment  upon  the 
statement  of  claim,  supported  by  affidavits  of 
herself,  her  mother,  and  the  defendant.  The 
defendant  stated  that  he  procured  a  marriage 
license  without  obtaining  the  consent  of  either 
of  the  plaintiff's  parents;  and  it  was  shewn 
by  the  certificate  that  the  return  of  the  mar- 
riage contained  the  information  that  the 
plaintiff  was  then  18  years  of  age: — Held, 
that,  in  the  circumstances,  the  motion  for 
judgment  was  properly  refused,  and  the  plain- 
tiff left  to  proceed  to  trial  in  the  ordinary 
way. — Per  Riddell,  J. : — No  ceremony  of  mar- 
riage should  be  declared  invalid,  as  a  rule, 
unless  the  circumstances  establishing  the 
invalidity  are  proven  in  open  Gourt,  coram 

?opulo,  by  viva  voce  evidence. — Judgment  of 
^eetzel,    J.,    affirmed.     Meneies    v.    Famon, 
18  O.  L.  R.  174,  13  O.  W.  R.  586,  711. 

Aotion  to  annul  marrlaso — Allowance 
for  co8t».] — In  an  action  by  a  wife  for  a 
declaration  of  the  nullity  of  a  marriage,  no 


Aotion  to  annnl  mnnins^ — ^taiua  of 
plaintiffe  —  Pleading,] — ^The  status  of  the 
plaintiffs  to  demand  tiie  annulment  of  a  mar- 
riage cannot  be  brought  in  question  except 
by  a  plea  to  the  merits.  Agnew  v.  Qvber, 
8  Que.  P.  R.  217. 

Annnlmont — Rights  of  parents — Infant 
children — Attainment  of  majority.] — No  ac- 
tion to  annul  the  marriage  of  children  con- 
tracted during  minority,  without  the  consent 
of  their  father  and  mother,  can  be  brought 
by  the  latter  after  such  children  have  attained 
their  majority.  Agnew  v.  Qoher,  32  Que.  S. 
G.  266,  5  E.  Jk  R.  237. 

Compotonoy  of  Protestant  mlnlstaT 
to  marry  tiro  Roman  Catliolios  —  /»- 

validity  of  ecclesiastical  decrees.] — ^The  plain- 
tiff, who  nad  been  baptised  and  had  made  his 
first  communion  as  a  member  of  the  Roman 
Gatholic  church,  was  married  to  the  defend- 
ant, who,  at  one  time  at  least,  had  also  pro- 
fessed the  same  religious  belief,  by  a  minis- 
ter of  a  Protestant  denomination,  by  virtue 
of  a  license  issued  in  the  regular  form  under 
the  hand  and  seal  of  the  Lieutenant-Gover- 
nor. Subsequently  the  plaintiff  applied  to 
the  ecclesiastical  Gourt  of  the  diocese  in 
which  he  resided  for  a  decree  pronoundsg 
the  marriage  null,  on  the  ground  that  accord- 
ing to  law  two  Roman  Gatholics  could  only 
be  married  by  a  Roman  Gatholic  priest 
This  decree  was  granted,  and  the  decision  of 
the  Gourt  was  confirmed  on  appeal  to  Rome. 
The  plaintiff  asked  by  this  action  that  the 
pretended  marriage  should  be  declared  null 
as  to  its  civil  effects;  and  that  the  Gourt 
should  recognise  and  affirm,  and  give  full 
force  and  effect  to,  the  ecclesiastical  decree: 
— Held,  that,  even  if  both  parties  were  Ro- 
man Gatholics  at  the  date  of  the  marriage 
ceremony  in  question,  yet,  according  to  law, 
their  marriage  could  be  validly  solemnised  by 
a  Protestant  minister ;  and  (2)  that,  accoord- 
ing  to  law,  the  sentence  of  the  ecdeaiastical 
tribunal,  so  far  as  it  pretended  to  annul  the 
marriage  in  question,  was  void,  as  no  ecclesi- 
astical court  had .  competence  or  jurisdiction 
to  pronounce  the  annulment  of  a  marriage 
tie.  Delpit  v.  Coti,  21  G.  L,  T.  307,  20  Que. 
S.  G.  338. 

Doolaration  of  nnllity  —  Evading  laws 
of  Province  of  Quebec — Celebration  by  per- 
son  not  authiriged— Church  law.] — ^A.  mar- 
riage celebrated  by  a  priest  or  minister  pro- 
fessing a  faith  other  than  that  to  which  the 
parties  belong,  is  void.  2.  If.  before  the  com- 
ing into  force  of  the  Civil  Code,  any  diurch 
whatever  has  established  for  its  members  a 
rule  in  restraint  of  marriage,  and  a  marriage 
is  celebrated  contrary  to  the  law  decreeing 
such  restraint,  the  Court  must,  upon  an  ac- 
tion brought  to  declare  the  marriafre  void, 
and  upon  proof  of  such  restraint,  declare  the 
marriage  void  for  civil  purposes  only.  3.  In 
this  case  the  parties  (Roman  Catholics) 
having,  during  their  minority,  and  with- 
out the  consent  of  their  parents  or  the  pab- 
iication  of  banns,  left  their  domicil  in  the 
province  of  Quebec  in  order  to  go  to  be  mar- 
ried before  a  Protestant  minister  in  the 
United  States  of  America,  such  marriage  is 
void  on  account  of  having  been  contracted 
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in  fraud  of  the  law  and  before  a  functionary 
who  wajs  not  a  cur^  of  the  domicil  of  either 
of  the  parties.  Durocher  v.  Degr4,  21  O. 
L.  T.  393,  20  Que.  S.  C.  456. 

DedAimtion  of  nullity  —  Impoiency — 
JurUdiciian.^ — ^The  High  Court  of  Justice 
has  no  jurisdiction  to  entertain  an  action 
to  have  a  marriage  declared  nuU  and  void 
1^  reason  of  the  alleged  incapacity  and  im- 
potence of  one  of  the  parties.  Lawle9»  v. 
(Kamherlain,    18   O.    R.    296,    distinguished. 

T V.  B ,  10  O.  W.  R.  1030.  15  O.  L. 

R.  224. 

DoaUeil — Foreign  2aii7.1 — ^Two  Canadians 
who  are  married  in  a  foreign  country  and 
who  establish  themselyes  there  are  con- 
sidered to  have  renounced  their  domicil  of 
ori^n,  and  are  governed  by  the  foreign  law 
as  to  the  dvil  consequences  of  their  mar- 
riage. MarchUdon  v.  Chandonnett  17  Que. 
8.  C.  226. 

EeeloslAstieal  la^rs — Judicial  notice  — 
Action  for  separation — Plea  of  nullity  of 
muirriage.]  —  Where  the  defendant,  by  his 
plea  to  an  action  for  separation  from  bed 
and  board,  alleges  the  nullity  of  his  mar- 
riage with  the  plaintiff,  but  does  not  ask  thai 
the  nullity  be  judicially  pronounced,  the 
Court  cannot  take  his  allegations  into  con- 
sideration. 2.  The  recognition,  by  art.  127, 
C.  C,  of  certain  impediments  to  inarriage, 
has  not  the  effect  of  obliging  the  Courts  of 
the  province  of  Quebec  to  take  judicial 
notice  of  the  ecclesiastical  laws  which  es- 
tablish them,  and  therefore  the  existence 
of  such  laws  must  be  alleged  and  proved 
by  those  who  desire  to  take  advantage  of 
them.  De  Qrandmont  y.  Society  of  Artisans, 
16  Que.  a  C.  532,  followed.  Smith  v.  Cook, 
24  One.  S.  C  468. 

Evidenee  —  Ecclesiastical  lafDs,^ — Held, 
aflirming  the  judgment  in  15  Que.  S.  C  147, 
that  the  recognition  by  Art.  127,  C.  C,  of 
certain  impediments  to  marriage  does  not 
oblige  the  Courts  of  the  Province  to  take 
Judicial  notice  of  the  ecclesiastical  laws  which 
establish  such  impediments;  and  therefore 
the  existence  of  such  laws  must  be  alleged 
and  proved  by  those  who  wish  to  take  ad- 
vantage of  them.  De  Orandtnont  v.  SocUti 
des  ArtUans,  16  Que.  S.  C.  532. 

lafaat — Absence  of  parents*  consent  — 
Dissolution  —  Action  brought  after  major- 
ity.]— ^The  remedy  of  a  declaration  of  the 
nullity  of  the  marriage  of  a  minor,  for  de- 
fault of  the  consent  of  his  parents,  is  open 
to  the  parents,  within  six  months  from  the 
time  of  the  knowledge  they  have  of  it, 
although  the  minor  becomes  of  age  in  that 
IntervaL — Judgment  in  32  Que.  S.  C.  266 
reversed.  Agneuj  v.  Oober,  17  Que.  K.  B. 
506. 

Lecitfataey  of  offspring:  —  Condition 
of  Territories  in  Jfi78  —  Presumption  of 
wmrriage — Evidenrc.] — In  the  year  1878  a 
white  man  and  an  Indian  woman,  domiciled 
in  the  Xorth-West  Territories,  entered  into 
a  contract  of  marriage  per  verita  de  prcesenti 
in  the  Territories,  without  a  ceremony  of  any 
kind,  and  cohabited  as  man  and  wife  until 
the  former's  decease: — Held,  in  view  of  the 
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legal  provisions  for  the  organisation  of  the 
Territories  and  the  actual  condition,  with 
reference  to  the  facilities  for  the  solemni- 
sation of  marriage,  at  least  in  the  portions 
of  the  Territories  in  the  vicinity  of  the  con- 
tracting parties'  place  of  residence,  that 
there  was  not  a  legally  valid  marriage.  In 
bigamy  cases,  strict  proof  of  marriage  is 
required;  a  different  rule  prevails  in  legi- 
timacy cases,  where  strict  proof  of  the  mar- 
riage of  the  parents  is  not  required,  but 
may  be  presumed  from  cohabitation  and  re- 
pute; but  where  the  evidence  shews  the 
actual  terms  upon  which  the  parents  were  co- 
habiting and  the  facts  relied  upon  as  con- 
stituting the  marriage,  no  such  presumption 
can  arise.    Re  Sheran,  4  Terr.  L.  R.  83. 

Ofioer     competent     to     oelebrato  — 

Power  of  Court  to  order,] — ^The  Court,  or  a 
Judge,  has  no  authority  to  order  an  officer 
competent  to  celebrate  a  marriage  to  do  so, 
unless  such  officer  is  properly  brought  be- 
fore the  Court  or  Judge.  Ew.  p.  Fiset.  6  Que. 
P.    R.    42. 

Petition  for  dissolntion  of  marrias® 

— Necessity  for  signature  of  petitioner — ^Dis- 
missal of  petition.  Plotoman  y.  Plowman 
(B.C.),  10  W.  L.  R.  20. 

Proof  of  —  Presumption  —  Construction 
of  icill — Description  of  legatee — Devise  **  to 
my  xoife "  —  Bigamous  marriage,'\ — ^A  de- 
vise made  in  a  will  **  to  my  wife "  was 
claimed  by  two  women,  with  both  of  whom 
the  testator  had  lived  In  the  relationship 
of  husband  and  wife: — Held,  per  Idington, 
J.,  that,  even  if  the  first  marriage  was  as- 
sumed to  have  been  validly  performed,  all 
the  surrounding  circumstances  shewed  that, 
by  the  words  **  to  my  wife,"  the  testator 
intended  to  indicate  the  woman  with  whom 
he  was  living,  in  that  relationship,  at  the 
time  of  the  execution  of  the  will  and  there- 
after up  to  the  time  of  his  death. — Held, 
per  Duff,  J.,  that  the  woman  who  claimed 
to  have  been  first  married  to  the  testator 
had  not  sufficiently  proved  that  fact,  and 
that  the  other  woman,  who  was  living  with 
the  testator  as  his  wife  at  the  time  of  the 
execution  of  the  will  and  up  to  the  time 
of  his  death,  was  entitled  to  the  devise. — 
Held,  per  Davies  and  Maclennan,  JJ.,  dis- 
senting, that  the  first  marriage  was  suffi- 
ciently proved,  and,  consequently,  that  the 
devise  went  to  the  only  person  who  was 
the  legal  wife  of  the  testator. — Fitzpatrick, 
C.J.,  was  of  the  opinion  that  the  appeal 
should  be  dismissed.  —  Judgment  appealed 
from,  13  B.  C.  R.  161,  6  W.  L.  R.  329, 
affirmed :  Davies  and  Maclennan,  JJ.,  dissent- 
ing.    Marks  V.  Marks,  40  S.  C.  R.  210. 

WidonF  of  deceased  brother — Validity 
— Legitimacy  —  Presumption  —  'WHIA  — 
The  testator  was  married  on  the  30th  June, 
185.5,  to  the  widow  of  his  deceased  brother; 
she  survived  the  testator.  In  1884  and  1885 
the  testator  was  living  with  another  woman 
as  his  wife: — Held,  that  the  validity  of  the 
marriage  between  the  testator  and  the  widow 
of  his  deceased  brother  could  not  be  disputed 
after  the  death  of  the  testator;  and  the  pre- 
sumption arising  from  the  testator's  rela- 
tionship with  another  woman  was  rebutted 
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by  the  fact  of  his  lawful  wife  being  then 
aliye;  and  the  appellants,  the  children  of  the 
testator  and  the  other  woman,  were  not  legi- 
timate and  had  no  locus  standi  to  appeal 
from  a  judgment  establishing  a  document  as 
the  will  of  the  testator.  Hodgins  v.  Mr- 
Neil,  9  Gr.  305,  and  Re  Murray  Canal, 
6  O.  R.  685.  approved.  Kidd  V.  Harris, 
22  C.  L.  T.  25,  3  O.  L.  R.  60.  1  O.  W.  R. 
141. 

see  aucmkntabt  allowance — cjontract 
— Criminal  Law  —  Divorce — Evidence  — 
Husband  and  Wifk — Infant — Insurance 
— Master  and  Servant — Will. 


ICARRIAOE       CONTRACT       OB 


iSfee  Biixs  of  Saue  and  Chattel  Mort- 
0AQE8  —  Husband  and  Wite  —  In- 
surance. 


GIFTS. 


See  Husband  and  Wife. 


HABBIAOE  8ETTIXMENT. 

See  Bills  of  Sale  and  Chattel  Mortgages 
—  Fraudulent  Conveyance  —  Hus- 
band AND  Wife — Partition. 


MABBIED  1770MAN. 

See  Company  —  Courts  —  Husband  and 
Wife — ^Infant — Lunatic — Receiver. 


MABBIED   WOMAN'S   PBOPEBTT 

ACT. 

See  Distribution  of  Estates  —  Husband 
AND  Wife—Limitation  of  Actions, 


KTAwiTTigT^  WOMAN'S  BEAL  ESTATE 

ACT. 

See  Dower. 


UABSEALLINO  SECTTEITIES. 

EzeentoM  —  Assignment  for  benefit  of 
creditors — Several  execution  debtors — Costs. 
Union  Bank  v.  Cook,  40  N.  S.  R.  621. 

See  Company — Execution. 


MASON,  FBEE 

See  Lodge. 


See  Local  Judges  and  Masters. 


MASTEB  AITD  SEEVAKT. 

1.  Apprentice,  2632. 

2.  Contract  of  Hiring  and  Dismissal  or 

Servant,  2632. 

3.  Factories  Act,  Ontario,  2646. 

4.  Liability    of    Master   for   Torts   of 

Servant,  2646. 

6.  Negligence — See  Negligence. 

6.  Secret  Profits  of  Servant,  2649. 

7.  Wages,  2650. 

8.  Miscellaneous,  2655. 


1.  Apprentice. 

Artioles  of  apprenticeship — Unreason- 
able provision.] — Held,  that  a  provision  in 
articles  of  apprenticeship  which  required  the 
apprentice,  during  the  term  of  four  years 
of  310  working  days,  to  give  and  devote  to 
a  firm,  to  whom  he  was  apprenticed,  ten 
hours  each  working  day,  or  such  number  of 
hours  as  might  be  fixed  by  the  regulation  of 
the  workshop  for  the  time  being,  or  as  spe- 
cial exigencies  of  the  business  might  require, 
was  unreasonable,  and  could  not  be  enforced 
against  the  infant;  and  therefore  an  action 
was  not  maintainable  against  the  defendant, 
who  was  security  under  the  articles  for  the 
performance  of  the  infant's  duties,  to  recover 
damages  for  the  breach  thereof.  Regma  v. 
Lord,  12  Q.  B.  757,  followed.  Mao^fregar- 
Gourlay  Co,  v.  Sully,  20  C.  L.  T.  174,  31 
O.  R.  535. 


2.  Contract  of  Hiring  and  Dismissal  of 

Servant. 

Absenee  of  corporate  seal — Authcrity 
of  general  manager  of  company — ConMtme' 
Hon  of  oontraot — Period  of  hiring — Wrongful 
dismissal — Justifioation — Negl^et  of  duty  — 
Intoanoation — Evidence  —  Damages — Breach 
of  contract — Failure  to  obtain  employment — 
Compensation  —  Principle  of  Msessment,} — 
The  general  manager  of  the  defendants,  a 
company  incorporated  by  letters  patent  under 
the  Manitoba  Joint  Stock  Companies  Act, 
engaged  the  plaintiff  as  general  foreman  ol 
their  quarrying  works.  There  was  a  written 
contract  of  hiring,  but  no  period  of  hiring 
was  mentioned  therein.  The  writing  was 
simply  to  the  effect  that  the  plaintiff  agreed 
to  work  for  the  defendants  as  foreman  **lar 
the  consideration  of  Sl,800  per  year,  payable 
in  instalments  of  $150  per  month."  Tina  was 
signed  by  the  plaintiff  and  by  the  general 
manager,  using  the  name  of  tiie  defendanti 
and  his  own  name»  and  by  3  dlrectora  of  the 
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defeodants,  but  the  defendants'  corporate  seal 
wu  not  affixed.    The  plaintiff  began  work  en 
the  15th  March  and  continued  until  the  2nd 
July  following,  when  he  was  summarily  dis- 
missed by  the  general  manager,  and  remained 
without  employment   until   the   time   of   the 
trial  of  this  action,  which  was  brought  for 
wrongful  dismissal : — Held,  that  the  contract 
was  binding  on  the  defendants,  being  made 
by  an  official  who,  on  the  uncontradicted  evi- 
dence, had  a  general  authority  for  that  pur- 
pose.   McEdwards  v.  Offilvie,  4  Man.  L.  K. 
1,  followed. — Held,  also,  upon  the  construc- 
tion of  the  contract,  that  the  hiring  was  for 
a  year. — Held,  also,  upon  the  evidence,  that 
tiie  defendants*    defence   of  justification    by 
reason  of  neglect  of  duty  and  intoxication, 
failed. — Held^  also,  that  the  plaintiff's  damage 
was  limited  to  the  balance  that  he  would  have 
canted  if  he  had  been  retained  in  the  defend- 
ants' employment  to  the  end  of  the  year ;  but 
it  in  the  meantime  he  obtained  employment 
of  a  similar  kind,  or  might,  by  the  use  of 
ordinary  diligence,   have   procured   such  em- 
ployment, his  damages  would  be  reduced  ac- 
cordingly; and  the  burden  of  proof  was  on 
the  defendants  to  shew  that  he  might  have 
obtained  other  employment ;   the   defendants 
had  not  shewn  that  the  plaintiff  could  have 
obtained  other  employment  in  Manitoba,  and 
the  plaintiff  was  not  bound  to  accept  an  offer 
of  employment  in  another  province ;  damages 
should  be  assessed  as  compensation  only ;  and 
ItOOO  was   a   fair   sum   for   that   purpose. 
Anutrong  V.  TynddU  Quarrying  Co.  (1910), 
16  W.  L.  R.  Ill-         Man.  L.  R. 

Abseaee  of  Aotioe  —  Misconduct — Pre- 
fuiiee.] — ^In  order  that  an  employee  may  be 
&^arged  without  notice,  his  conduct  must 
be  such  as  to  cause  a  prejudice  to  his  em- 
I^yer,  or  to  give  the  latter  reasonable  cause 
to  fear  that  he  will  suffer  a  prejudice  by  rea- 
son of  the  acts  of  the  former.  MUlan  v.  Do- 
mrnion  Carpet  Co.,  22  Que.  S.  G.  234. 

Actl«B  for  wrag^es — Accounts  —  Entries 
in  books — ^Evidence — Endings  of  fact — Ap- 
peal  Reaume  T.  JuUnvUe,  12  O.  W.  R.  609. 


ActloA  for  wroBcf nl  dismissal — Jus- 
tification— ^Misconduct  —  Evidence  —  Dam- 
ajces.    Foreman  v.  Davidson,  12  O.  W.  R. 

AstioA  by  SOB  for  ifrkos — No  empress 
agreement — Circumstances  shewing  some  re- 
■HHiersfMMs  intended,  though  amount  to  he 
Ued  hg  father,] — ^The  defendant's  sons  had 
worked  in  his  ddpyard  after  coming  of  age. 
TVere  had  been  no  express  agreement  for 
wages,  bat  defendant  had  given  them  what  he 
thought  right  as  they  left  him,  and  when 
plaintiff  left,  the  defendant  offered  him  land 
worth  over  £100,  which  plaintiff  refused. 
The  plaintiff  then  sued  his  father  for  wages 
and  the  jury  found  a  verdict  for  £100.  The 
deiendant,  on  a  rule  for  a  new  trial*  con- 
tended that  plaintiff  must  prove  an  express 
apeeBient  to  pay  wages,  or  not  having  done 
«>  ooold  not  recover : — Held,  Peters,  J.,  that 
the  drcomstances  rebutted  the  presumption 
that  die  services  were  gratuitous  and  shewed 
cieariy  that  some  recompense  was  intended, 
ud  that  plaintiff  was  entitled  to  recover  the 
iooont  found  by  the  jury.  White  v.  White 
<M52),  1  P.  B.  L  R.  76. 


A«sat  of  Ovowa  —  lAahiUty  of  —  Evi- 
■Mee.) — ^Tbe  defendant,  the  principal  of  an 


industrial  school,  an  employee  of  the  Domin- 
ion Government,  entered  into  and  signed  in 
his  own  name  a  written  agreement  engaging 
the  plaintiff  for  a  certain  period  in  a  certain 
employment.  The  factory  in  which  the  plain- 
tiff was  employed  being  destroyed  by  fire, 
and  the  plaintiff  thrown  out  of  employment, 
he  sued  the  defendant  for  wrongful  dismissal : 
— Held,  that  evidence  of  the  capacity  in 
which  the  defendant  entered  into  the  agree- 
ment and  the  other  surrounding  circum- 
stances was  admissible.  It  appearing  that 
the  defendant  acted  merely  as  agent  for  the 
government: — Held,  that  the  defendant  was 
not  liable.  Bocz  v.  Hugonnard,  4  Terr.  L. 
R.  q9. 

Breach  —  Construction  —  Wages.   John- 
ston V.  Mead  (Tuk.),  4  W.  L.  R.  192. 

Breaeli  —  Damages  —  Action  "before  ex- 
piration of  term — Pleading — Condition  pre- 
cedent,]— ^The  plaintiff,  who  had  been  en- 
gaged for  one  year  from  August,  1902,  by 
the  defendants,  at  a  monthly  salary,  was  dis- 
missed wrongfully,  as  the  jury  found,  in 
December.  He  sued  for  damages  for  breach 
of  contract,  and  the  action  was  tried  in  May, 
1903: — Held,  that  the  plaintiff  was  entitled 
to  recover  damages  covering  the  unexpired 
term  of  his  engagement.  The  statement  of 
daim  alleged  a  contract  of  hiring  the  plain- 
tiff as  superintendent  of  a  mill,  arising  from 
two  letters,  without  setting  them  out  and 
without  alleging  the  continuance  of  the  con- 
struction of  the  mill,  which  was  one  of  the 
conditions  stated  by  the  defendants  in  their 
second  letter.  The  defence  denied  the  alle- 
gations in  the  statement  of  claim  and  alleged 
that  the  contract  was  contained  in  the  second 
letter  :-^jycW,  that  it  was  not  necessary  for 
the  plaintiff  to  prove  the  continuance  of  the 
construction  of  the  mill.  Hopkins  v.  Oooder- 
ham,  24  C.  L.  T.  104,  10  B.  C.  R.  250. 

Breach  —  Servant  leaving — Ck)nsent  of 
master — Servant  inducing  master's  customers 
to  leave  him — Improper  use  of  books — Induc- 
ing workmen  to  leave — (conversion  of  goods 
— ^Money  advanced  by  master  on  faith  of  con- 
tinuance of  employment— Set-off.  TrehU- 
cock  v.  Burton,  3  O.  W.  R.  314,  679. 

Breaoh — Wrongful  dismissal  — ^Attempted 
alteration  in  term — Justification  for  dismis- 
sal— ^Damages — Lack  of  promptitude  in  seek- 
ing other  employment — Impossibility  of  per- 
formance of  contract — ^Destruction  of  ship 
for  which  plaintiff's  services  were  engaged. 
Robertson  v.  Northern  Navigation  Co,,  7  O. 
W.  R.  476. 

'\ 
Breaoli  of — Contract  of  hiring — Damages 
— Elements,] — In  estimating  the 'damages  due 
to  the  servant  for  breach  of  the  contract  of 
hiring,  when  the  action  is  begun  before  the 
expiration  of  the  period  of  the  engagement, 
the  Court  must  take  into  account  the  possi- 
bility of  death,  of  incapacity  to  render  the 
services  contracted  for,  and  of  another  en- 
gagement to  render  the  same  services  which 
may  be  obtained  before  the  end  of  such  per- 
iod. Oregoire  v.  8t,  Charles  de  Bellechasse 
School  Commissioners,  29  Que.  S.  C.  215. 

Claim  for  salary  in  adwa&oe — Dam- 
ages— Aocruing  instalments  of  salary,] — An 
employee  who  has  been  dismissed  without 
cause  before  the  expiration  of  the  term  for 
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which  he  was  eng^aged,  has  no  right  to  daim 
in  advance  his  salary,  which  was  payable 
week  by  week,  without  alleging  that  his  dis- 
missal caused  him  damages  to  that  amount, 
he  must  sue  for  the  weekly  instalments  as 
they  become  due.  Pouliot  v.  DtMsault,  10 
Que.  P.  R.  70. 

Company — Seizure  hy  debenture  holders 
—  Operation  of,  as  discharge  of  servant  — 
Damages.] — The  plaintiff  was  engaged  as  ac- 
countant of  the  defendant  company  in  April, 
ld()4.  In  the  following  August  the  debenture 
holders  seized  the  property  and  put  in  charge 
a  receiver  and  manager,  to  whom  the  plain- 
tiff delivered  the  books  of  account,  the  plain- 
tiff himself  having  actually  made  the  seizure. 
He  afterwards  continued  in  the  same  position 
as  before  the  seizure,  but  was  paid  by  the 
receiver: — Held,  that  there  had  been  an  ac- 
tual seizure  known  to  the  plaintiff,  and,  fol- 
lowing Reid  V.  Explosives  Co.,  19  Q.  B.  D. 
264,  that  the  appointment  of  a  receiver  and 
manager  operated  as  a  discharge  of  the  ser- 
vants of  the  company,  and  the  plaintiff  could 
not  recover  damages,  as  he  was  employed 
for  some  time  at  the  same  salary.  Rolfe 
V.  Canadian  Timber  d  Saw  Mills,  12  B.  C. 
R.  363. 

Constraotion  of  oontraot  —  Services 
— Strike  of  workmen  —  Renewal  of  term  — 
Notice.] — "  We,  the  undersigned,  consent  to 
accept  work  from  M.  &  L.,  at  the  price  of 
$7.50  per  thousand  upon  the  *  Dixie,'  $4  per 
thousand  upon  the  *  Polo,*  and  $3.50  per  thou- 
sand on  other  'jobs,*  without  engagement 
signed  on  our  part  We  guarantee,  neverthe- 
less, to  M.  &  L.  that  we  will  not  go  on  strike, 
either  directly  or  indirectly,  from  this  date 
to  the  Ist  August,  1906.  We  engage  our- 
selves further  to  give  notice  to  M.  &  L. 
30  days  before  the  expiration  of  this  engage- 
ment, if  we  do  not  wish  to  renew  it,  and  M. 
&  L.  will  do  the  same  if  they  wish  to  aban- 
don the  said  engagement:** — Held,  that  this 
agreement  contained  only  a  fixing  of  the 
price  applicable  to  the  engagements  which 
the  employers  made  with  the  workmen  sign- 
ing it.  It  did  not  contain  any  engagement 
save  that  of  the  work5men  not  to  go  on  strike 
up  to  the  1st  August,  1906,  and  that  is  the 
thing  aimed  at  in  the  stipulation  in  the  notice 
of  30  days  to  be  given  on  the  part  of  one  and 
the  other  of  the  intention  not  to  renew  it. 
Lockwell  V.  BHard,  16  Que.  K.  B.  92. 

Contract  —  Jury — ^Damages — Nondirec- 
tion.    Smith  v.  Bloomfield,  2  O.  W.  R.  481. 

Contract  —  Leaving  service  —  Quantum 
meruit.] — The  plaintiff's  claim  was  for  four 
months*  wages.  He  swore  that  the  hiring 
was  by  the  month  at  $17  per  month  but  the 
defendant  stated  that  the  hiring  was  for  a 
definite  period  of  eight  months  for  $130,  no 
time  having  been  fixed  for  payment,  and  his 
account  was  corroborated  by  a  witness  who 
was  present  when  the  barf?ain  was  made. 
The  plaintiff  left  the  service  of  the  defendant 
after  four  months  without  his  consent  and 
without  any  valid  reason  or  excuse: — Held, 
following  Smith  v.  Hughes,  L.  R.  6  Q.  B. 
597,  that  the  plaintiff  was  bound  by  his  bar- 
gain, even  if  he  had  misunderstood  the  legal 
effect  of  it  and  could  not  recover  anything 
for  his  services  without  fully  completing  his 
contract.     Cutter  v.  Powell,  2  Sim.  L.  C.  1, 


and  Britain  y.  Rossiter,  11  Que.  B.  D.  123, 
followed.  Know  v.  Munro,  20  C.  tu  T.  141, 
13  Man.  L.  R.  16. 

Contract  of  Urins  —  Ck>nstruction  — 
Payment  of  commission — Weekly  "  cash  ad- 
vance " — Liability  of  servant  to  account  for, 
where  commissions  less  than  weekly  sum  — 
Mistake — Parties  not  ad  idem — IJability  of 
sureties — Misrepresentation — Assent  of  mas- 
ter's agent  —  Estoppel  —  Relief  of  sureties. 
^^Hliam8  Mfg.  Co.  v.  Michener,  13  O.  W.  R. 
46. 

Contract  of  liirinc — Payment  by  com' 
mission — **  Oood  and  accepted  orders.**] — Ac- 
tion for  commission  on  sale  of  goods  and 
damages  for  breach  of  the  contract  of  em- 
ployment: —  Held,  that  "accepted  orders *• 
means  orders  dealt  with  in  such  a  way  that 
plaintiff  and  customer  believed  they  were  to 
be  filled.  Receiving  and  sending  orders  to 
factory  to  be  filled  is  "  accepted  '*  within 
meaning  of  contract.  There  was  no  time 
limit  to  the  contract: — Held,  that  plaintiff's 
illness,  though  brought  on  by  his  own  folly, 
will  not  justify  defendants'  breach  of  con- 
tract. The  use  of  '*  continuously  **  does  not 
help  defendants.  Plaintiff's  borrowing  from 
customers  will  not  justify  his  discharge,  nor 
will  the  seizure  of  his  samples,  trunks,  etc., 
for  rent  during  his  illness.  He  is  entitled  to 
damages,  although  he  was  to  be  paid  by  com- 
mission. Judgment  for  plaintiff  with  refer- 
ence. McDougal  v.  Van  Allen  (1909),  14  0. 
W.  R.  173,  19  O.  L.  R,  351. 

Contract  of  hiring — Term  of  one  year 
— Wages  payable  weekly — Wrongful  dismis- 
sal— Action  for.] — A  contract  for  a  year  with 
weekly  payments  is  still  a  yearly  contract 
unless  the  yearly  hiring  be  rebutted  by  evi- 
dence to  the  contrary. — Davis  v.  Marshall, 
4  L.  T.  N.  S.  217,  followed. — Robertson  v. 
Jenner,  15  L.  T.  N.  S.  514,  distinguished. 
Noble  V.  Gunn  Limited  (1910),  16  O.  W. 
R.  504,  1  O.  W.  N.  884. 

Contract    of    liiring    in    ivritinie  — 

Wages — Change  of — Onus  of  shewing  agree- 
ment to  change.] — Divisional  Court  affirmed 
judgment  of  RiddeU,  J.,  15  O.  W.  R.  662.  1 
O.  W.  N.  606.  McCabe  v.  National  Mfg.  Co. 
(1910),  16  O.  W.  R.  944,  2  O.  W.  N.  26. 

Contract  to  pay  "while  at  work** — 

Illness  of  servant — Notice  of  dismissal — ^Sub- 
sequent retractation  —  Quantum  of  damages. 
Lloy  V.  BUlman,  1  E.  L.  R.  351. 

Covenant  by  aervant  not  to  enter 
into  similar  employment  at  termina- 
tion of  enfi^asement — Oppressive  and  void 
contract — Wrongful  dismissal — Damages  — 
Evidence — ^Admissibility.  Harvison  v.  Cor- 
nell, 8  O.  W.  R.  697. 

Damasee — Future  commissions.]  —  The 
plaintiff  was  engaged  by  the  defendants  to 
act  as  their  selling  agent  for  a  defined  term, 
and  he  was  to  receive  a  defined  salary  and 
commission  at  a  defined  rate  npon  sales 
effected.  Before  the  expiration  of  the  term 
he  was  dismissed  without  cause,  sales  to  a 
large  amount  having  up  to  that  time  been 
effected  by  him: — Held,  that,  in  estimating 
the  damages  to  which  he  was  entitled,  the 
commission  on  sales  which  there  was  reason- 
able   grounds    to    think    might    have    been 
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effected  during  the  unexpired  portion  of  the 
tenns,  should  be  taken  into  consideration. 
Jadgment  of  Ferguson,  J.,  4  O.  L.  R.  350»  22 
C.  U  T.  372,  1  O.  W.  R.  566,  reversed. 
Laiihley  v.  Goold  Bicycle  Co.,  23  C.  L.  T. 
dOi,  6  0.  L.  R.  319,  2  O.  W.  R.  780. 

IHmaisMd — '*  Boasts  **  of  servant  in  his 
confidential  service — Moral  character  of  ser- 
vant—Qualification  for  his  position — Dismis- 
sal justified,] — Plain tiflf,  a  servant  of  defend- 
ant ander  a  yearly  hiring,  was  dismissed 
at  the  end  of  hve  months*  service.  Plaintiff 
brong fat  action  to  recover  $750  for  work  done, 
and  for  loss  throtigh  alleged  breach  of  con- 
tract and  for  dispossession  of  house  occupied 
by  him. — ^Defendant  pleaded  that  the  moral 
character  of  the  servant,  as  disclosed  by  him- 
self, was  unfit  for  his  position,  and  that  the 
dismissal  was  justified.  At  trial  plaintiff 
was  given  judgment  for  $120  damages,  in 
addition  to  $210  paid  into  Court— Divisional 
Court  held  that  the  master  was  justified  in 
dismissing  the  servant  and  the  action  failed. 
Appeal  allowed.  Action  dismissed  with  costs, 
except  as  to  the  amount  paid  into  Court. 
Deukam  y.  Patrick  (1910),  15  O.  W.  R.  349, 
20  O.  L.  R.  347. 


—  Justification  —  Incompet- 
ence— Misconduct — ^Disrespectful  language — 
Provocation.  WiUiams  v.  Hammond  (Man.), 
5  W.  L.  R.  41. 


—  Justification  —  Incompet- 
ence— ^Provision  making  master  sole  judge — 
Exerdse  of  power  of  dismissal  for  cause  and 
without  fraud  or  caprice — ^Bonus.  AUman  T. 
Yukon  ConsoUdaUd  Gold  Fields  Co.  (Y.T.), 
7  W.  L.  R.  3ia 

IHwl— a!  of  serrant  —  Action  for 
wrouffful  dismissal — Pleading — Statement  of 
dsim — Readiness  to  continue  in  service  — 
Cimtraet  of  hiring — Company  —  Absence  of 
seal  —  Authority  of  president  —  Manitoba 
Jcint  Stock  Companies  Act,  s.  64 — Damages 
^Failure  to  seek  employment  —  Justification 
of  dismissal  —  Mistake  in  work  —  Counter- 
cistM.] — ^In  an  action  to  recover  damages  for 
the  wrongful  dismissal  of  the  plaintiff  from 
the  service  of  the  defendants,  it  is  not  neces- 
sary for  the  plaintiff  to  aver  that  he  was 
ready  and  willing  to  continue  to  serve  the 
defendants. — The  defendants,  an  incorporated 
company,  hired  Uie  plaintiff  as  foreman.  The 
contract  of  hiring  was  in  writing,  purport- 
ing to  be  signed  by  the  company,  by  their 
president  but  without  the  corporate  seal. 
The  hiring  was  for  more  than  a  year: — 
SMj  that  the  president  had  authority  to 
make  the  contract  it  being  in  general  accord- 
ance with  his  powers,  and  it  was,  therefore, 
binding  on  the  company:  Manitoba  Joint 
Stock  Companies  Act  s.  64. — Held^  as  to 
damages,  that  the  plaintiff,  considering  the 
tiaw  of  year  when  he  was  dismissed,  and 
tiie  improbability  of  securing  work,  was  justi- 
M  in  not  seeking  employment  immediately 
after  his  dismissal. — Ueld^  that  the  dismis- 
m1  was  not  justified  by  the  fact  that  in  mak- 
ing some  moulded  caps  he  had  made  a  mis- 
take  which  rendered  the  caps  useless  to  his 
cnployen;  but  that  a  counterclaim  for  this 
ihoold  be  allowed,  and  the  plaintiff's  dani- 
*Cn  redaced  by  the  amount  thereol  Beau- 
Mfe  ▼.  Winnipeg  Stone  Co.  (1910),  11  W. 
U  R.  575w 


Dismissal  of  serTant  —  Attempted  jus- 
tification— Disobedience  of  orders — Finding 
of  fact — Review  by  appellate  Court — Wrong- 
ful dismissal — Damages.  Bewell  v.  Wheat 
City  Flour  Co.  (Man.),  8  W.  L.  R.  273. 

Dismissal  of  servant — Justification.] — 
Action  for  wrongful  dismissal  of  plaintiff  as 
a  master  baker.  Action  dismissed,  the  de- 
fendant being  justified  in  dismissal  of  plain- 
tiff who  had  aUowed  defendant's  premises  to 
get  into  disrepair  and  such  a  condition  as 
injured  defendant's  business.  French  v.  Mor 
ton  (1909),  14  O.  W.  R.  243. 

Dismissal  of  serrant  —  Justification  — 
Slander  of  master — Summary  dismissal.]  — 
A  master  whose  servant  uses  in  regard  to 
him  (the  master)  insulting  and  slanderous 
words,  has  the  right  to  discharge  him  ad 
nu  tum  and  to  put  an  end  to  the  contract 
of  hiring,  without  liability  for  damages  for 
dismissal.  Bousquet  v.  NelUs,  35  Que.  S.  C. 
209. 

Dismissal  of  sarTant  —  Justification — 
Incompetency — Contract  of  hiring  —  Provi- 
sion making  master  sole  judge — Exercise  of 
power  of  dismissal  for  cause  and  without 
fraud  or  caprice — Bonus.  AUman  v.  Yukon 
Consolidated  Gold  Fields  Co.  (Yuk.),  8  W. 
L.  R.  373. 

Dismissal  of  serTaAt  —  Justification 
— Misconduct  unknown  at  time  of  dismissal 
— Insufficiency — Evidence — Masters  and  Ser- 
vants Ordinance  —  Complaint  —  Order  for 
payment  of  salary  in  lieu  of  notice.] — Im- 
proper acts  of  a  servant  previous  to  his  dis- 
miss€d,  but  unknown  at  the  time  of  dismissal, 
justify  the  dismissal,  though  occurring  long 
before.  Boston  Deep  Sea  Co.  v.  Ansell,  39 
Ch.  D.  339,  followed  .—Held,  in  this  case,  a 
complaint,  under  the  Masters  and  Servants 
Ordinance,  for  the  dismissal  of  a  clerk  from 
his  employment  by  a  trading  company,  that 
the  acts  complained  of  were  not,  upon  the 
evidence,  sufficient  to  justify  the  dismissal. — 
Order  for  payment  of  4  weeks*  salary  in  lieu 
of  notice.  Goby  v.  Gordon  Ironsides  d  Fares 
Co.  (1910),  15  W.  L.  R.  258. 

Dismissal  witHont  notice  —  Proof  of 
custom — Damages^ — Costs.  Gould  v.  Michi- 
gan Central  Rw.  Co.,  5  O.  W.  R.  583. 

Disobodioaoe  to  orders  of  maaager 

—Loss  not  resulting  —  Single  and  trifUng 
act  —  Justification  of  dismissal.] — ^The  plain- 
tiff was  hired  by  the  defendants  as  '*  a  me- 
chanical expert"  for  one  year.  By  the 
agreement  of  hiring  he  was  to  have  full 
charge  of  the  defendants*  machine  shop,  "  but 
to  consult  the  management  concerning  the 
hiring  of  assistant  help."  The  plaintiff  waa 
discharged  by  the  vice-president  and  man- 
ager of  the  defendants  for  disobedience  to  his 
(the  manager's)  order.  The  manager  told 
the  plaintiff  to  pick  up  a  rope  which  he  had 
thrown  away.  The  plaintiff,  in  his  testi- 
mony at  the  trial,  said  that  the  order  was  a 
vexatious  one,  and  that  he  did  not  intend  to 
pick  up  the  rope  at  the  manager's  order — ^he 
was  engaged  by  the  company  (the  defend- 
ants). He  said  he  would  pick  up  the  rope 
later,  but  he  did  not  really  intend  to  do  so. 
The  manager  then  told  the  plaintiff  to  pick 
up  the  lope  or  hand  in  his  resignation;  and 
the  plaintiff  left  his  employment  there  and 
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then: — Held^  that  a  servant  who  has  been 
guilty  of  deliberate  disobedience  to  lawful 
orders  may  be  discharged ;  and  in  such  a 
case  it  is  not  necessary  to  prove  that  a  loss 
resulted  from  the  disobedience:  a  discharge 
without  notice  may  be  justified  even  by  a 
single  and  trifling  act  of  disobedience.  Re- 
view of  the  authorities.  And  heUd^  that  the 
plaintiff  was  under  the  control  of  the  man- 
ager; that  he  had  disobeyed  a  lawful  order, 
and  that  his  action  for  wrongful  dismissal 
failed.  Youngash  v.  Saskatchewan  Engine 
Co,  (1911).  16  W.  L.  R.  268.  Sask.  li. 

R. 

deotion  to  treat  oontraot  ai  res- 
<dAded — Previous  action  for  wages  —  Judg- 
ment— Estoppel.  Doherty  v.  Vancouver  Oa* 
Co,  (B.C.),  1  W.  L.  R.  252. 

Farm  labonrers  —  Wages  —  Contract 
of  hiring  not  to  be  performed  within  a  year 
— Servant  leaving  employment  before  expira- 
tion of  term — Quantum  meruit — Statute  of 
Frauds.  Collins  v.  Smith,  CampleU  v.  Afc- 
WiUiams,  11  O.  W.  R.  350. 

Findinss  of  Jury.  Wiswell  v.  Inglis, 
3  O.  W.  R.  477. 

Grounds  for  dismissal.  French  v. 
Lawson,  5  O.  W.  R.  217. 

C^onnds  for  dismissal  —  Justification. 
Oourmany  v.  Manitoba  Club  (Man.),  1  W. 
Li,  R.  175. 

HiriBc  —  Daily  hiring  —  Wages  —  De- 
duction for  days  absent  without  leave.  Blain 
V.  BHtannia  Smelting  Co.,  7  W.  L.  li.  ;W8. 

Justification  —  Incompetency  —  Master 
of  ship — Damage  to  ship  —  Employment  of 
pilot.  McMaugh  v.  Hamilton  d  Fort  Wil- 
liam Navigation  Co,,  3  O.  W.  R.  791. 

Justification — Neglect  of  duties  —  Insol- 
ent language — Condonation  —  Evidence.]  — 
The  notice  of  appointment  of  plaintiff  as  jani- 
tor of  a  public  school  provided  for  payment 
of  the  stipulated  salary  monthly,  on  present- 
ment of  a  certificate  from  the  principsd  of  the 
school  that  the  duties  of  the  janitor  iiad  been 
satisfactorily  performed : — Held,  that  a  cer- 
tificate from  the  principal  of  the  satisfactory 
performance  of  duties  condoned  any  previoub 
irregularity,  misconduct,  or  neglect  of  plain- 
tiff which  properly  came  under  the  cogni- 
zance of  the  principal.  NevertheLiss,  evi- 
dence of  such  previous  acts  might  be  given 
to  shew  that  the  act  which  led  directly  to  the 
dismissal  was  not  a  solitary  instance,  but 
that  the  employee  had  been  habitually  guilty. 
Non-compliance  with  the  printed  regulations 
furnished  the  plaintiff  as  to  the  duties  re- 
quired of  him  in  respect  to  sweeping,  dust- 
ing, etc.,  and  impertinent  and  insulting  lan- 
guage used  towards  members  of  the  board  of 
school  commissioners,  afforded  sufficient 
ground  for  the  immediate  dismissal  of  the 
plaintiff  from  his  position.  Cook  v.  Halifax 
School  Commissioners,  35  N.  S.  R.  405. 

Justification  —  Wrongful  <iccusation  — 
Knowledge  of,] — Where  a  servant,  upon  un- 
founded suspicion,  endeavoured  to  make  his 
fellow-servants  believe  that  his  master  bad 
committed  a  criminal  offence: — Held,  that 
the  master  was  justified  in  dismissing  his  ser- 


vant:— Held,  also,  that  though  the  master 
may  have  been  unaware  of  these  acts  of  his 
servant  at  the  time  of  dismissing  him,  he  was 
entitled  to  rely  upon  them  as  a  defence  to 
an  action  for  wrongful  dismissal.  Semble, 
it  was  sufficient  to  justify  the  dismissal  that 
the  servant  falsely  informed  customers  of  the 
master  that  he,  the  servant,  had  been  placed 
in  his  position  by  other  persons  for  the  pni> 
pose  of  "  straightening  out  the  business." 
McOeorge  v.  Ross,  5  Terr.  L.  R.  116. 

Iiyrio  artist  —  Immoral  song  —  Diso- 
bedience —  Cancellation  of  the  contract  — 
Created  and  actual  interest.] — ^The  parties 
to  a  contract  are  bound  by  whatever  it  con- 
tains ezprei^y  and  by  its  natural  conse- 
quences. A  lyric  artist  who  sings  immoral 
songs  in  a  theatre  thereby  breaks  his  contract 
of  hiring  which  forbids  his  doing  so;  and, 
for  that  reason  his  employer  may  dismiss 
him.  If  the  artist  refuses  or  neglects  to  sub- 
mit his  songs  to  a  censor  named  in  the  con- 
tract, he  commits  an  act  of  disobedience  and 
may  equally  be  dismissed.  In  ^  a  case  in 
which  the  employer  dismissed  his  employee 
from  his  service  for  good  reasons,  and  the 
employee  persists  in  attempting  to  fulfil  his 
contract,  and  even  sues  his  employer  each 
week  for  his  salary,  the  employer  has  a  real 
and  actual  interest  to  have  the  cancellation 
of  the  contract,  which  he  has  already  effected 
himself,  judicially  declared  to  be  good  and 
valid.  Ouimet  V.  Fleury  d  Recorder's  Court, 
16  R.  L.  n.  8.  62. 

Manager  of  mining  company — Salary 
— Contract — Quttntum  meruit  —  Expenditure 
by  manager  for  work  done  for  company  — 
Settled  account  —  Representation  work  — 
Purchase  of  properties  —  Authorisation  — 
Costs  of  action  for  libel  brought  against  man- 
ager— Liability  of  company  to  pay— Scope 
01  manager's  authority — Office  rent  and  ex- 
penses —  Interest  on  overdraft  at  bank  — 
Counterclaim — Refusal  to  carry  out  instruc- 
tions— Negligence  —  Appropriating  property 
of  company.  Tyrrell  v.  Bonanza  Creek 
Hydraulic  Concession  (Yuk.),  4  W.  L.  R 
131. 

Manager  of  restaurant  —  Length  of 
notice — Reasonable  notice — Damages-— Other 
employment,] — The  rule  requiring  a  month's 
notice  to  be  given  to  terminate  the  engage- 
ment of  a  domestic  servant  does  not  apply 
to  the  case  of  the  manager  of  a  restaurant 
The  latter  is  only  entitled  to  reasonable  no- 
tice, having  regard  to  the  nature  of  the  em- 
ployment and  the  surrounding  circumstances, 
and  to  entitle  him  to  recover  damages  for  dis- 
missal, it  must  appear  that  he  not  only  en- 
deavoured to  get  similar  employment  else- 
where and  failed,  but  that  he  acted  reason- 
ably in  that  behalf.  Lamberton  v.  Vancouver 
Temperance  Hotel  Co,,  11  B.  C.  R.  67. 

Master  and  Servant  Ordinance — Imr 

proper  dismissal  of  servant — Additional  wages 
for  — Justice  of  the  peace — Jurisdiction.]  — 
A  bar-tender  employed  by  an  hotel-keeper  at 
a  monthly  salary  from  the  1st  December,  be- 
came temporarily  incapacitated  through  ill- 
ness on  the  5th  June,  and,  procuring  a  sub- 
stitute, left  the  hotel,  returning  to  work 
again  on  the  10th,  whereupon  he  was  dis- 
charged by  his  employer,  being  paid  $10  for 
wages  up  to  the  time  he  left.  He  claimed 
the  balance  of  two  months'  wages  for  im- 
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proper  dismissal,  and  on  an  information  be- 
fore a  justice  of  the  peace  under  the  Master 
and  Servant  Ordinance  (C.  O.  1898,  c.  50, 
a.  30),  was  awarded  five  days'  further  wages 
from  the  5th  to  the  10th,  the  date  of  dismis- 
sal, and  an  additional  month's  wages  ex- 
pressed to  be  in  Ueu  of  notice: — Held,  on 
appeal  from  this  order,  that  the  hotel-keeper 
was  not  entitled  to  discharge  the  bar-tender, 
under  the  circumstances,  without  notice ;  also 
that  the  latter  was  entitled  to  be  paid  wages 
up  to  the  time  of  his  dismissal.  But  held 
further,  that  the  justice  had  no  jurisdiction 
under  the  Ordinance  to  order  payment  of 
the  additional  month's  wages,  which  could 
not  be  said  to  be  wages  due,  but  damages  for 
improper  dismissal.  Ooode  v.  Douming,  5 
Terr.  Ij.  R-  505. 

Meaalne  of  written  Aotlee.l — 'Where 
a  contract  for  personal  service  can  be  ter- 
minated at  any  time  by  written  notice,  such 
a  provision  does  not  mean  that  the  servant 
can  be  dismissed  insianter  in  writing.  The 
notice  implies  a  certain  delay  before  the  con- 
tract can  be  actually  terminated.  Recorder's 
Comt,  Montreal  Oraham  v.  Cudahy  Pack- 
mg  Co.  (1910),  16  R.  de  J.  407. 

Hamtlftly  hiring  —  Contingent  yearly 
hifmg  —  Dismissal  —  Notice  —  Reasonable 
time.] — ^The  plaintiff  was  employed  by  the 
defendants  as  their  manager,  at  a  salary  of 
$200  per  month,  until  a  mill,  which  they  were 
constructing,  was  completed  and  working, 
when  he  was  to  be  engaged  at  a  salary  of 
$2,500  per  annum,  payable  monthly.  He 
worked  under  the  $200  per  month  arrange- 
ment a  certain  time,  and  for  a  portion  of 
a  month  after  the  mill  had  been  completed, 
wlien  he  was  dismissed  without  notice: — 
Heid,  that  it  is  usually  an  implied  term  of 
luring  in  similar  cases  that  the  service  could 
be  determined  by  a  reasonable  notice,  and 
the  jury  here  having  fixed  on  three  months, 
that  was  a  reasonaUe  notice  in  the  circum- 
stances. Henderson  v.  Canadian  Timber  d 
Saw  MiOSy  12  B.  C.  R.  295. 

Paymemt  of  bonva  —  Condition  — 
Eeeammendation  of  '' management*'-— Exer- 
cUe  of  discretion — Oood  cause.} — ^A  covenant 
in  an  agreement  between  -nastt^r  and  servant 
to  pay  to  the  servant,  besid<>s  his  salary, 
a  bonna  of  2%  per  cent  upon  the  profits, 
thus  qaalified,  "subject  to  the  recommenda- 
tion of  the  management,"  does  not  depend 
upon  the  caprice  or  good  pleasure  of  the 
"management,"  for,  if  so,  the  covenant 
would  be  potestative  and  void.  A  refusal  to 
reoommend  the  bonus  must,  in  such  a  case, 
be  founded  upon  a  just  cause.  Gravel  Lum- 
ber Co.  V.  Cot4,  17  Que.  K.  B.  398. 

Pmblieatioa     of     soliool     books     by 

i^n^^r^ — ^Production  and  adaptation  by  ser- 
vant— Original-  work — Property   and   benefit 

of  master (Conflicting  evidence  —  Profits. 

CompfteU  Y.  Morang  d  Co.,  4  O.  W.  R.  321, 
e  O.  W.  R.  901. 

Booovder'a  Covrt  of  MoAtroal  —  Ac- 

Htm  for  tcages— Multiplicity  of  suits— Writ 
of  prohibition.] — ^An  employee  who  is  hired 
at  a  certain  sum  per  annum,  payable  in 
equal  weekly  payments,  has  the  right  to  pro- 
ceed in  the  Recorder's  Court  of  the  city  of 
Montreal,  if  he  claims  to  have  been  unjustly 
iiamiaaed  from  his  position  at  the  end  of  a 


week  for  the  amount  of  his  salary  then  due, 
if  this  sum  is  less  than  fifty  dollars.  A  peti- 
tion for  a  writ  of  prohibition  to  prevent  the 
Court  of  the  Recorder  from  hearing  these 
cases  will  be  refused.  Ouimet  v.  Fleury 
(1909),  10  Que.  P.  R.  422. 

Reaeiasioii  —  Continuance  in  employment 
— ^Abandonment — Part  payment  of  commis- 
sion. Banfield  v.  Hamilton  Brass  Co.,  1  O. 
W.  R.  293. 

Sorrant  employed  at  a  flzed  yearly 
salary  which  is  payable  by  equal  weekly  in- 
stalments of  $30.00  each,  has  the  right  to 
take  suit  in  the  Recorder's  Court  of  the  city 
of  Montreal,  if  he  claims  he  was  illegally  dis- 
charged, for  the  amount  of  damages  repre- 
sented by  the  salary  then  due,  provided  such 
amount  does  not  exceed  $50.00.  Ouimet  y. 
Fleury  (1910),  12  Que.  P.  R.  98. 

Servant  leaTins  employment — Wages 
— Breach  —  Damages.]  —  A  servant  whose 
wages  are  payable  periodically  and  who  is 
dismissed  from  his  master's  employment  for 
good  cause,  or  leaves  without  justifiable 
cause,  after  one  of  such  periods  has  passed, 
is  nevertheless  entitled  to  recover  any  unpaid 
wages  accrued  up  to  the  end  of  the  last  of 
such  periods ;  a  right  of  action  accrues  at  the 
lapse  of  each  of  such  periods.  The  master 
has  only  the  right  to  recover  damages  against 
the  servant  for  breach  of  his  contract.  Tay- 
lor V.  Kinsey,  4  Terr.  L.  R.  178. 

Servant  of  mnnleipal  corporation — 

Hiring  during  pleasure — Monthly  hiring  — 
Wages  for  part  of  month,] — ^The  hiring  of  a 
municipal  servant  "  at  the  pleasure  of  the 
council  at  $75  per  month,"  is  a  monthly  hir- 
ing at  the  pleasure  of  the  municipality,  and 
the  employee  cannot,  upon  leaving  his  em- 
ployment in  the  course  of  any  month,  recover 
any  salary  in  respect  of  that  part  of  the 
month  which  has  elapsed.  Sheddon  v.  City 
of  Regina,  5  W.  L.  R.  436,  6  Terr.  L.  R. 
290. 

Sorrioes  rendered  —  Money  paid  volun- 
tarily for  defendant.] — Plaintiff  sued  for  ser- 
vices rendered  defendant  as  his  housekeeper 
and  for  money  alleged  to  have  been  expended 
by  her  on  his  behalf: — Held,  that  she  was 
entitled  to  wages  for  six  years,  less  40  days 
barred  by  the  Statute  of  Limitations. 
Amount  claimed  for  money  paid  out  for  de- 
fendant not  allowed,  as  they  were  paid  volun- 
tarily without  request  of  defendant.  Plain- 
tiff allowed  to  amend  her  pleadings  and  have 
judgment  for  $1,530  awarded  her.  Bradley 
V.  Bradley  (1909),  14  O.  W.  R.  810,  1  O. 
W.  N.  110,  19  O.  L.  R.  525. 

Sbare  of  profits  of  bnainesa — Sale  of 
business.] — The  plaintiff  and  the  defendant 
entered  into  a  contract  of  hiring  and  service, 
which  was  to  continue  for  a  year  unless  the 
plaintiff's  business  was  disposed  of  before 
that  time,  and  the  defendant  was  to  be  paid 
a  certain  sum  each  week,  and  also,  at  the  end 
of  the  year,  a  percentage  of  the  net  profits 
of  the  business: — Held,  that  the  sale  of  the 
business  before  the  expiration  of  the  year 
did  not  deprive  the  defendant  of  his  right  to 
the  percentage  of  the  net  profits  up  to  that 
time,  but  that  he  had  no  interest  in  the  assets 
of  the  business,  and  therefore  no  right  to  a 
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percentage  of  the  profits  made  by  the  plain- 
tiff on  the  sale  of  the  assets.  Re  Sims  d 
Harris,  21  C.  L.  T.  230,  1  O.  L.  R.  445. 

Statnte  of  Frauds — Quantum  meruit — 
Dismissal.]  —  Heldj  following  Oiles  V.  Mc- 
Ewen,  11  M.  L.  R.  150,  that  where  a  con- 
tract of  hiring  is  not  enforceable  by  reason 
of  the  Statute  of  Frauds,  inasmuch  as  it  is 
not  to  be  performed  within  a  year  of  the 
making  thereof,  the  servant  is  entitled  to  re- 
cover on  a  quantum  meruit  where  he  is  dis- 
missed without  justifiable  cause.  Justifiable 
grounds  for  dismissal  discussed.  Rose  V. 
Winters,  4  Terr.  L.  R.  353. 

TermliiatioB  by  notloe — Incapacity  of 
servant — Permanent  disability — Findings  of 
jury — Weight  of  evidence.] — Where  a  con- 
tract for  service  provided  that  it  could  be 
terminated  by  either  party  giving  the  other  a 
month's  notice  therefor,  or  by  the  employer 
paying  or  the  employee  forfeiting  a  monk's 
wages: — Held,  reversing  the  judgment  in  36 
N.  S.  Reps.  158,  that  illness  of  the  employee 
by  which  he  is  permanently  incapacitated 
from  performing  his  service  would  itself  ter- 
minate the  contract: — Held,  also,  Killam,  J., 
dissenting,  that  an  illness  terminating  in  the 
employee's  death,  and  during  the  whole  per- 
iod of  which  he  is  incapacitated  for  service, 
is  a  permanent  illness,  though  both  the  em- 
ployee and  his  physician  believed  that  it  was 
only  temporary.  By  a  rule  of  the  employer 
an  employee  was  only  to  be  paid  for  the  time 
he  was  actually  on  duty.  One  of  the  em- 
ployees had  accepted  and  signed  a  receipt  for 
a  month's  wages,  from  which  the  pay  for  two 
days  on  which  he  was  absent  from  duty  was 
deducted,  and  his  conversations  with  other 
employees  shewed  that  he  was  aware  of  the 
rule,  but  no  formal  notice  of  the  same  was 
ever  given  him.  He  died  after  a  long  illness, 
and  his  executrix  brought  an  action  for  his 
wages  during  such  period,  and  the  jury  found 
on  the  trial  that  he  did  not  continue  in  the 
employ  after  notice  of  the  rule  and  acquies- 
cence in  the  terms  thereof: — Held,  that  such 
finding  was  against  evidence  and  must  be  set 
aside.  Dartmouth  Ferry  Commission  v. 
Marks,  24  C.  L.  T.  167,  34  S.  C.  R.  366. 

Termination  of  hiring  by  master 
wltliont  notfoe  —  Monthly  hiring  —  Rea- 
sonable notice — Custom  on  usage  of  survey- 
ors dispensing  with  notice — Proof  of.] — ^The 
plaintiff  was  engaged  by  the  defendants  as  a 
surveyor's  assistant,  the  terms  of  hiring  be- 
ing, as  he  expressed  it,  "  on  a  monthly  basis." 
He  was  discharged  without  notice,  and  with- 
out any  cause  which  would  entitle  the  de- 
fendants to  discharge  him  without  notice. 
In  an  action  in  a  County  Court  the  plaintiff 
claimed  one  month's  wages  in  lieu  of  notice, 
$75,  and  the  amount  paid  by  him  for  one 
month's  board  and  lodging,  $30: — Held,  per 
Macdonald,  C.J.A.,  and  Galliher,  J.A.,  that, 
assuming  that  a  contract  '*on  a  monthly 
basis"  could,  in  the  absence  of  agreement 
or  custom,  be  terminated  only  on  reasonable 
notice,  a  custom  or  usage,  alleged  by  the 
defendants  to  exist  among  surveyors  and  en- 
gineers and  persons  employed  by  them,  that 
employment  may  be  terminated  on  either 
side  without  notice,  was  well  proved,  being 
practicaUy  uncontradicted. — Per  Irving,  J. A. 
(Martin,  J. A.,  reaching  the  same  result  with- 
out stating  reasons),  that  there  was  no  satis- 
factory proof  of  the  alleged  usage  or  cus- 


tom, and,  no  reasonable  notice  having  been 
given,  the  plaintiff  was  entitled  to  damages. 
— The  Court  being  divided,  the  judgment  of 
the  County  Court  Judge  (1909),  12  W.  L. 
R.  163,  in  favour  of  the  plaintiff  was  not  dis- 
turbed. Andreics  v.  Pacific  Coast  Coal  Mines 
(1910),  13  W.  L.  R.  306. 

Tradesmen  performing;  domestie  eer* 
vioee — C<mduct — Damages — Evidence,  ]  — ^The 
plaintiff,  a  skilled  mechanic,  hired  with  the 
defendant  for  one  year,  performing  the  ser- 
vices of  a  mechanic  and  also  of  a  domestic 
servant.  He  left  before  the  expiration  of  the 
year,  under  circumstances  indicating  a  dis- 
missal by  the  master,  although  there  were  no 
express  words  of  dismissal.  The  plaintiff  did 
not  reside  with  the  defendant  or  within  his 
curtilage: — Held,  (1)  A  dismissal  may  be 
created  without  express  words.  (2)  The 
plaintiff  was  a  domestic  servant  in  law.  (3) 
The  general  rule  whereby  domestic  servants 
may  be  discharged  on  a  month's  notice  or  on 
payment  of  a  month's  wages  in  lien  thereof 
does  not  apply  where  they  are  hired  for  a 
year  and  where  it  is  part  of  the  agreement 
that  *'  the  contract  is  to  be  indissoluble  dur- 
ing the  year."  Burgess  v.  8t,  Louis  (1809), 
6  Terr.  L.  R.  461. 

Wroncfnl  dismissal  —  Capacity — STta- 
tute  of  Frauds  —  Pleading — Waiver. ^ — ^The 
manager  of  a  veneer  company,  having  heard 
of  the  plaintiff  as  likely  to  be  useful  in  the 
business,  wrote  to  him  saying :  "  What  we 
want  is  a  man  who  is  a  good  veneer  maker 
and  knows  how  to  make  all  kinds  of  built-up 
woods  that  are  saleable.  We  want  you  to 
take  full  charge  of  the  mill,  that  is,  the 
manufacturing."  The  plaintiff  answered: 
*'  I  understand  fully  the  making  of  such 
articles  as  you  sx)eak  of  as  well  as  others;** 
and  in  a  letter  he  said :  "  I  feel  from  all  the 
experience  I  have  had  I  have  mastered  the 
entire  principle  of  it  (the  business).  I  can 
at  all  times  lay  my  hands  on  good  competent 
machine  men  who  know  their  business,  a» 
also  instruct  those  who  do  not."  Subfie- 
quently  the  plaintiff  was  hired  by  the  com- 
pany, but  was  dismissed  in  six  weeks : — Held, 
reversing  the  judgment  of  the  Supreme  Court 
of  New  Brunswict,  27  N.  B.  R.  332.  Iding- 
ton,  J.,  dissenting,  that  the  plaintiff  was  not 
hired  as  a  general  manager  of  the  company's 
business,  but  as  an  expert  in  veneer  work, 
and,  as  the  evidence  shewed  that  he  was  not 
competent  he  was  rightly  dismissed: — Held, 
also,  that  the  defendants  could  not  rely  on  the 
Statute  of  Frauds,  which,  though  pleaded, 
was  not  set  up  at  the  trial  nor  before  the 
Supreme  Court  of  New  Brunswick  en.  banc, 
and  was  therefore  waived.  Allcroft  V.  AdamM, 
27  O.  L.  T.  239,  38  S.  C.  R.  365. 

'Wrongful  dismissal  —  Contract  of  hir- 
ing —  Construction  —  Statute  of  Frauds. 
Olenn  v.  Rudd,  1  O.  W.  R.  116,  3  O.  L.  R. 
422. 

Wrongful  dismissal — Conviction  under 
Master  and  Servant  Ordinance — Jurisdictum 
of  magistrate — Order  for  payment  of  v>age% — 
Objection  to  jurisdiction  taken  first  on  appeal 
— -Criminal  Code,  s.  753.] — Under  the  Master 
and  Servant  Ordinance,  a  magistrate  can  im- 
pose a  penalty  for  wrongful  dismissal  and 
direct  as  well  the  payment  of  any  wages 
found  due,  notwithstanding  that  the  com- 
plaint  is   for    wrongful    dismissal   only. — A 
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oonviction  for  wrongful  dismissal  was  sus- 
Uiined  on  appeal,  upon  the  evidence ;  and  the 
Jad[^  in  appeal  added  to  the  conriction  a 
direction  for  payment  of  wages. — ^An  objec- 
tion 10  jurisdiction  not  taken  before  the  ma- 
gistrate maj'  be  raised  on  appeal.  Section 
7u3  of  the  Criminal  Code  does  not  apply  to 
racfa  an  objection.  Re  Maihie  de  Acme  Co. 
(1910),  13  W.  L.  IL  110. 

Wroagfnl  dismissal  —  Insolence  <m 
ground  for  dismi»»ah] — A  single  disrespect- 
ful retort  by  an  employee,  which  has  been 
provoked  or  called  forth  by  an  unbecoming 
lemark  of  the  employer,  is  not  a  sufficient 
ground  for  dismissal  of  the  employee.  Ed- 
wards T.  Levy,  2  F.  &  F.  94,  followed. — 
The  defendant,  upon  being  asked  by  plaintiff 
for  $25  due  to  him.  directed  payment  to  be 
made,  and  remarked  that  it  was  '*  another 
case  of  paying  a  man  who  was  not  worth 
it**  To  this  the  plaintiff  replied  that  the 
defendant  would  have  to  prove  him  incom- 
petent before  a  Judge  and  jury,  or  words  to 
that  effect : — Quiere,  whether  such  an  answer 
considering  the  circumstances,  should  be  re- 
garded as  insolent.  Williams  v.  Hammond^ 
4  W.  Li  R.  20a  16  Man.  L.  R.  369. 


„ —  Notice  —  Dam- 

ajcvs.    McDonald  ▼.  Cape  Breton  Electric  Co., 
40  N.  S.  B.  631. 


_  —  Voluntary  leav- 

ta^ — Ohm — Appeal.]  —  In  an  action  for 
wron^l  dismissal,  where  the  contract  was 
for  a  yearly  hiring,  the  defendant  rested  his 
defence  wholly  an  the  ground  that  the 
plaintiff  left  his  service  voluntarily.  This 
the  plaintiff  denied.  The  employment  of  the 
plaintiff  by  the  defendant  for  a  year  being 
admitted: — Held,  that  the  onus  of  estab- 
lishing his  defence  rested  upon  the  defendant, 
and  that  he  must  fail  if  his  defence  was  not 
«ab9tantiated : — Held,  also,  that  an  extremely 
sliidit  preponderance  of  evidence  was  not 
•efficient  to  justify  the  finding  that  the  plain- 
tiff left  the  defendant's  service  voluntarily, 
when  the  plaintiff  swore  positively  that  he 
did  D0t:~Heid,  also,  that  the  trial  Judge 
eired  in  treating  the  case  as  one  in  which  the 
burden  rested  upon  the  plaintiff.  Judgment 
Mow  reversed  on  question  of  fact.  Mclnne» 
f.  Feryuion,  32  N.  S.  R.  516. 


Bot  made  oat. 
L  R.  176. 


-Want  of  efficiency 
Partofia  t.  Chandler,  1  B. 


Wvmpf vl    dismissal    of    serrant   — 

JuMtilicatitm — Qroundt — Misconduct  —  fifoK- 
«*or>  Utter — Negligence  or  incompetence — 
Cm^omIkhi.]  —  Plaintiff  entered  into  an 
Afieeiiieiit  with  defendants  containing  a 
e^Qie  permittiiig  the  defendants  to  instantly 
^ismisg  the  plaintiff  from  their  employment 
■f  be  was  found*  guilty  of  disobedience  to 
wden,  theft,  drunkenness,  or  other  miscon- 
duct. Plaintiff  did  a  particular  job  so  im- 
perfectly that  it  was  unmerchantable.  De- 
wlants  made  him  do  the  job  over  and 
Mncted  $1.45  from  his  wages,  being  6 
hosn'  pay.  Plaintiff  employed  a  solicitor  to 
viite  defendant  a  letter  demanding  repay- 
■Kttt  of  the  $1.45.  Defendant  requested 
Pttiatiff  to  withdraw  the  letter.  Plaintiff 
Rfned.  Defendant  thereupon  paid  the  $1.45 
•ad  diflcfaarsed  him:— Held,  it  was  not  dis- 


obedience to  orders  to  complain  through  his 
solicitor,  and  was  awarded  damages.  Clarke 
V.  Capp,  5  O.  W.  R.  174,  9  O.  L.  R.  192. 

Yearly  hizing  —  Presumption — Wrong- 
ful dismissal  —  Damages.}  —  The  plaintiff 
agreed  with  the  defendant  to  work  for  him 
for  $2.25  per  day.  The  trial  Judge  found 
that  the  hiring  was  an  indefinite  hiring,  the 
service  to  be  paid  for  at  a  certain  rate  per 
day,  while  there  was  evidence  upon  which  a 
yearly  hiring  might  be  found: — Held,  that 
the  presumption  was  in  favour  of  a  yearly 
hiring,  which  presumption  had  not  been  re- 
butted, and  the  plaintiff  was  entitled  to 
reasonable  notice  of  termination  of  his  em- 
ployment, and,  therefore,  having  been  wrong- 
fully dismissea,  to  damages.  Oould  v.  Mo- 
Crae,  9  O.  W.  R.  626,  14  O.  L.  R.  194. 

See  Company  —  Municipal  Cobpobattonb 

— Ship. 


3.  Factories  Act,  Ontabio. 

Daflnition  of  "faetory"  —  Persons 
"  employed.**]  —  Premises  where  seven  per- 
sons are  found  working  upon  or  about  the 
machinery  but  three  are  the  employers  of  the 
others,  in  a  place  "  where  not  more  than  five 
persons  are  employed,''  within  the  meaning 
of  the  proviso  in  s.  2  of  the  Factories  Act, 
R.  S.  O.  c.  256;  and  a  conviction  of  the 
three  employers,  under  s.  19,  for  keeping  the 
premises  in  a  dani^erous  state  was  quashed. 
Regina  v.  Weir,  20  C.  L.  T.  232. 


4.   LlABILITT  OF   MASTEB  FOB  TOBTS   OF 

Sebvant. 

Assai&It  by  serrant  —  On  co-worker  — 
Joint  liahility  of  master  and  servant.]  — 
The  employee  who,  in  the  discharge  of  the 
duties  with  which  his  employer  -  entrusts 
him,  makes  himself  liable  by  committing  an 
assault  upon  a  fellow  employee,  and  may  be 
personally  held,  as  the  originator  thereof,  to 
answer  for  the  damages  caused  to  his  co- 
worker. The  employer  himself  will  also  be 
held  responsible  lor  the  same  damages  and 
in  such  case  the  judgment  maintaining  plain- 
tiff's action  may,  at  the  same  time,  condemn 
both  master  and  sevant,  jointly  and  sever- 
ally, to  pay  the  amount  awarded,  with  costs. 
Raszis  V.  Oaudryl  (1910) .  17  R.  de  J.  155^ 

Claim  for  irases  —  Information  and 
complaint  —  Counterclaim  —  Transmission 
to  Supreme  Court  —  Procedure  —  Clerk  of 
Supreme  Court  —  Entry  —  Section  3,  s.-ss. 
3  and  4,  of  Ordinance  —  Alberta  Supreme 
Court  Act,  8.  36.  Mikluski  v.  Hillcrest  Coal 
d  Coke  Co.,  Wells  v.  Hillcrest  Coal  d  Coke 
Co.,  9  W.  L.  R.  425. 

XSmpIoyees  of  mliiiag  company  —  Ap- 
pointment of  medical  practitioner — Proceed- 
ings under  statute — Meetings  of  employees 
— Validity  —  Ballot  ting  —  Notice  calling 
meetings  —  Authority  —  Miners'  union  — 
Medical  fund  claimed  by  rival  practitioners 
— Interpleader — ^Assignments  of  fund.  Bon- 
nell  V.  Hoggins  (B.C.),  8  W.  L.  R.  395. 
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False  and  malloioua  statemeAts  by 
■errant  injnrions  to  business  of  for* 
mer  employer  —  Benefit  of  master  —  Ac- 
tion on  the  case — Trade  slander — LiahiUty 
of  master — Scope  of  employment — Company 
—Judgment  against  both  master  and  servant 
— Joint  tort-feasors — Measure  of  damages — 
Findings  of  jurY— Judgment  notwithstand- 
ing wrong  finding — Rule  615.] — ^PlaintifFs 
carrying  on  business  in  the  city  of  Toronto 
as  printers  and  publishers.  They  published 
to  sell  to  the  publishers  of  newspapers 
throughout  the  Dominion  of  Canada,  a  publi- 
cation known  as  an  annual  Christmas  or 
holiday  number,  which  was  disposed  of  by 
such  purchasing  newspaper  publishers  as  a 
Christmas  or  holiday  number  for  their  papers. 
Plaintiffs  had  been  publishing  the  said  per- 
iodical for  many  years  and  alleged  that  it 
was  an  important  and  lucrative  part  of 
their  business,  from  which  they  have  derived 
considerable  profit.  Defendant  Tibbs  was 
in  the  employment  of  plaintiffs  in  the  capa- 
dtv  of  salesman,  selling  the  periodical  above 
referred  to,  and  in  that  capacity  travelled 
each  year  through  different  parts  of  the 
Dominion  of  Canada,  and  became  personally 
acquainted  with  plaintiffs'  customers.  He 
left  plaintiffs'  employment  in  November, 
1903,  and  entered  that  of  defendant  company. 
The  plaintiffs  charged  that  the  defendant 
company  decided  to  issue  a  publication,  under 
the  name  "  Christmas  Number,'*  similar  to 
the  publication  issued  by  plaintiffs,  and  to 
sell  the  same  to  publishers  of  newspapers 
to  be  issued  by  them  as  Christmas  numbers 
for  their  various  publications.  The  defend- 
ant company  sent  out  defendant  Tibbs  as 
their  salesman  much  earlier  in  the  season 
than  it  was  the  custom  of  plaintiffs  to  send 
out  their  salesman;  the  defendant  Tibbs 
travelled  as  such  salesman  for  defendant 
company  throughout  the  Dominion  of  Can- 
ada, soliciting  orders  for  the  publication  of 
defendant  company,  from  the  various  custom- 
ers from  whom  formerly  he  had  solicited 
orders  on  behalf  of  plaintiffs.  They  fur- 
ther charged  that  for  the  purpose  of  inducing 
the  various  customers  of  plaintiffs  and  others 
to  give  their  orders  to  defendant  company 
for  the  said  publication,  defendant  Tibbs  and 
defendant  company,  through  and  by  Tibbs 
as  their  accredited  agent  and  representative, 
falsely  and  maliciously  made  to  many  per- 
sons untrue  and  fraudulent  statements,  in- 
tending thereby  to  injure  the  trade  and  busi- 
ness of  plaintiffs,  and  well  knowing  the  same 
to  be  untrue.  The  statements  differed  some- 
what from  each  other,  but  were  to  the  effect 
that  the  Press  Publishing  Company  (the 
defendant  company)  had  taken  over  the 
business  of  the  Sheppard  Publishing  Company 
(the  plaintiffs)  or  that  part  of  their  business 
relating  to  the  publication  of  the  Christmas 
annual,  and  that  plaintiffs  were  going  out 
of  that  branch  of  the  business.  The  ques- 
tions submitted  to  the  jury  and  their  answers 
thereto  were  as  follows.  1.  Did  defendant 
Tibbs  utter  the  words  charged  or  words  con- 
veying the  same  meaning  to  Wilson,  Elliott, 
Featherston,  (jrordon,  Denholm,  Fanson,  El- 
lis, and  Hogg,  or  any  of  them?  Answer: 
Yes.  2.  To  which  of  these  men  did  he  utter 
such  word?  Answer:  To  all  of  them.  3. 
Did  he  utter  them  maliciously?  Answer: 
Yes.  4.  What  damage  do  you  nnd  plaintiffs 
have  proved  that  they  have  sustained  in 
consequence  of  each  of  the  statements  which 
you   find   Tibbs   uttered?    Answer:    Wilson, 


»50;  Elliott,  $30;  Featherston, 


Ellis, 


(15;  Crordon,  $20;  Denholm,  $25;  Fanson, 
^15;  Hogg,  $25.  6.  Did  Harkins,  knowing 
that  Tibbs  had  uttered  the  words  charged, 
to  Elliott,  and  knowing  that  they  were  false, 
and  intended  to  do  so,  ratify  what  Tibbi 
had  done?  Answer:  No.  6.  Did  Tibbs  in 
uttering  any  of  such  words,  which  you  find 
he  did  utter,  act  within  the  scope  of  his  em- 
ployment by  the  Press  Publishing  CSompany 
for  their  benefit?  Answer:  No.  7,  What 
general  damage,  if  any,  do  you  find  plaintHfs 
sustained  in  consequence  of  such  stacementi 
charged,  which  you  find  Tibbs  made?  An- 
swer: None.  Upon  these  questions  and  an- 
swers the  trial  Judge  directed  to  be  entered 
the  judgment  appealed  from: — Held,  it  was 
clear  that  Tibbs  was  employed  by  defendant 
company  to  sell  their  Christmas  number,  and 
as  such  agent  was  acting  for  and  on  their 
behalf  and  within  the  scope  of  his  employ- 
ment in  obtaining  orders  for  them,  and  the 
jury  have  found  that  he  uttered  the  words 
charged  maliciously.  The  defendant  com- 
pany received  these  orders  and  filled  them 
and  collected  the  subscription  price ;  in  other 
words,  took  advantage  of  the  representations 
that  were  made  by  defendant  Tibbs. — Held, 
it  was  dear  that  the  agent  was  acting  in 
the  course  of  his  employment  in  canvassing 
for  subscriptions,  although  he  made  state- 
ments which  were  not  authorized  by  the 
company ;  no  finding  such  as  is  made  in  an- 
swer to  question  6  could  be  sustained,  nor 
was  there  any  reason  to  think  that  new  light 
could  be  thrown  upon  the  case  by  a  new 
trial.  There  can,  therefore,  be  no  object 
in  sending  the  case  back  for  a  new  tnal, 
when,  upon  the  view  taken,  only  one  result 
ought  to  follow.  Therefore  judgment  should 
be  entered  against  both  defendants  with 
costs,  and  that  plaintifib'  appeal  should  be 
allowed  with  costs,  and  the  appeal  of  defend- 
ant Tibbs  be  dismissed  with  costs.  Shep-^ 
Sard  Pub.  Co.  v.  Press  Pub.  Co.^  6  0.  W. 
I.  775,  10  O.  L.  R.  243. 

Injnry  to  third  person  by  negHgenee 
of  mmvrtkMt  —  ResponsibiHtff  of  master  — 
Servant  departing  from  course  of  employ- 
ment. ] — The  driver  of  the  defendants'  ice- 
waggon,  after  delivering  their  ice  along  his 
prescribed  route,  instead  of  returning  to  the 
company's  barns,  got  drunk,  and  some  hours 
after  he  was  due  to  return,  and  while  driv- 
ing out  of  his  homeward  course,  ran  over 
the  plaintiff,  causing  injury : — HeU,  that  the 
defendants  were  not  liable,  as  the  driver  was 
not  acting  in  the  course  of  his  employment 
at  the  time  of  the  accident.  WtUs  v.  BHle 
Ewart  Ice  Co.,  12  O.  L.  R.  626,  8  O.  W.  B. 
331. 

ICas^tratos'  irant  of  Jwrisdiettoa, 
wben  seniee  termiiuited — ^Farm  labourer 
— ^Menial  servant — Period  of  service — Wages 
— Notice — ^Termination  of  employment.  Rs 
Robert  d  Weir  (Sask.).  8  W.  L.  R.  69. 

Quebec  law — Negligent  driving — Horn 
owned  by  servant  —  Vehicle  and  hamest 
owned  by  master — Scope  of  employment  — 
Several  liability.] — ^T.  an  employee  of  D., 
while  in  discharge  of  the  duties  of  his  em- 
ployment, driving  his  own  horse  attached 
to  a  vehicle  belonging  to  his  employer,  who 
also  owned  the  harness,  negligently  caused 
injuries  to  C,  which  resulted  in  his  death. 
In  an  action  for  damages  by  the  widow  and 
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children  of  C. : — Held,  affirming  the  judg- 
ment in  15  Que.  K.  B.  472,  that,  as  the  in- 
jury complained  of  was  caused  by  the  fault 
of  the  servant  during  the  performance  of 
duties  in  the  course  of  his  employment,  the 
master  and  servant  were  jointly  and  sever- 
ally responsible  in  damages.  Turcoite  y. 
Ryan,  39  S.  C.  R.  8. 


Ia'v  —  Scope  of  employment — 
LiahiUiy.} — ^A  master  is  responsible  for  an 
accident  caused  by  the  running  away  of  the 
horse  of  a  third  person  attached  to  the  mas- 
ter's carriage  and  driven  by  his  servant  in 
the  execution  of  the  business  for  which  he 
is  employed.  Amiot  y.  Montreal  Waterproof- 
ing Co^  31  Que.  S.  C.  455. 

Tkeft  mf  mvrvtakt — Scope  of  employment 
— ^Bailment  —  Hospital  —  Charity  patient. 
lergino  y.  Toronto  General  Hospital  Tru$- 
teee,  5  O.  W.  R.  76. 


to  parsoB — Owner  of  house — 
Unnecessary  force  —  Solicitor  —  Damages. 
Burke  v.  Burke,  1  O.  W.  R.  127,  419. 


5.    NKOUOEKCB — See    NEGLIGENCtC 


6.  SxcBBT  PKonrs  or  SEBVAjTr. 


—  Costs  —  Jus  tertii,] — 

Profits  acquired  by  the  servant  or  agent  in 
the  coarse  of  or  in  connection  with  his  ser- 
vices or  agency  fall  to  the  master  or  princi- 
paL  l%e  manager  of  a  cold  storage  com- 
pany, at  the  request  of  the  company,  under- 
took to  advise  a  meat  company  as  to  some 
changes  in  their  plant,  and  used  his  posi- 
tion of  adviser  to  influence  the  purchase  by 
the  meat  company  of  a  new  plant  from  the 
defendants,  who  had  promised  him  a  com- 
mission on  any  order  they  might  receive 
through  his  assistance.  This  was  not  dis- 
closed to  his  employers  or  the  meat  com- 
pany:— Held,  that  the  transaction  was  one 
in  connection  with  his  service  as  manager 
of  the  cold  storage  company,  and  he  could 
not  recover  a  commission  from  the  defend- 
ants. The  defendants  having  at  first  con- 
ceded the  plaintiffs  right  to  recover,  and 
tlien  paid  the  money  to  the  cold  storage  com- 
pany, taking  a  bond  of  indemnity,  the  ac- 
tion was  dismissed  without  costs.  Jones  v. 
lAnde  British  Refrigeration  Co,,  20  C.  L.  T. 
436.  32  O.  R  191. 

G«atr«et  of  sorrAmt  not  to  ens^^BO 
Im  p«vtle«lAr  buslaoss  —  Wrongful  dis- 
missal of  servant — Subsequent  engaging  in 
same  business.  Ryerson  y.  Murdoch,  1  O. 
W.  R.  4e6u 


LployatOBt.]  —  While  a  servant 
cannot  in  the  course  oi  his  employment,  and 
in  connection  with  the  services  he  has  agreed 
to  render  to  his  master,  earn  for  his  own 
benefit  any  remuneration  or  profit,  he  can 
do  so  in  connection  with  any  collateral  or  in- 
dependent work  or  business,  not  carried  on 
in  competition  with  that  of  the  master.  The 
manager  of  a  cold  storage  company  was  held 
entitled,  therefore,  to  a  commission  on  the 
sale  of  a  cold  storage  plant  effected  by  the 


makers  thereof  through  his  efforts,  the  cold 
storage  company  not  being  themselves  makers 
of  or  dealers  in  cold  storage  plant.  Judg- 
ment of  Boyd,  C,  32  O.  R.  101,  20  C  L.  T. 
436,  reversed.  Jones  y.  Linde  British  Re- 
frigeration Co,,  21  C.  L.  T.  552.  2  O.  L.  R. 
428. 


_vr  —  Secret  profit  —  Condona- 
tion —  Dismissal.'^ — Where  a  servant  has 
in  fact  been  guilty  of  some  act  of  miscon- 
duct in  his  employment — for  example,  by 
taking  a  secret  profit — ^but  the  master  ac- 
cepts the  servant's  denial  of  guilt  and  hon- 
estly comes  to  t^e  conclusion  that  the  ser- 
vant is  innocent,  then,  whatever  the  master's 
credulity,  the  servant  is  not  entitled  to  rely 
on  condonation,  since  no  man  can  condone 
a  wrong  which  he  does  not  believe  has  been 
committed  upon  him.  Federal  Supply  Co, 
y.  Angehm  (1910),  30  C.  L.  T.  810. 


Sorvaat  taking;  eostraot  for  liis  o\ 
bonellt.     Warren  Bitulithio  Paving  Co,  y. 
Lowe,  1  E.  L.  R.  114. 

SerTAmt  to  devote  entire  time  to 
master's  business  and  to  encase  in  no 
other  —  Breach  —  Account  of  profits 
made  in  other  businesses — Damages — Costs — 
Reference — Statute  of  Limitations — Competi- 
tive business,] — ^The  defendant  in  1889  en- 
gaged to  devote  his  entire  time  and  attention 
to  the  advertising  interests  of  plaintiffs,  and 
to  engage  in  no  other  business  during  the 
period  covered  bv  the  agreement  then  made. 
This  provision  of  the  original  agreement  was 
extended  to  the  continued  services  of  de- 
fendant with  plaintiffs;  and  that  the  busi- 
nesses undertaken  by  defendant,  of  which 
plaintiffs  complain,  were  carried  on  by  him 
while  he  was  in  their  employment  upon  these 
terms.  Defendant  engaged  in  other  busi- 
ness:— Held,  liable  to  the  master  for  dam- 
ages for  breach  of  contract,  but  the  master 
was  not  entitled  to  the  moneys  earned  in  a 
different  capacity  if  the  servant  did  not  use 
time  which  he  should  have  devoted  to  his 
master's  interest,  provided  he  did  not  engage 
in  a  competitive  business.  But  if  the  in- 
terests conflict  in  any  way  with  his  duty 
to  his  master  he  cannot  retain  the  fruits  of 
his  labours  against  his  master.  Sheppard 
Publishing  Co.  y.  Harkins,  5  O.  W.  R.  482, 
9  O.  L.  R.  504. 

See,  also,  4  O  W  R.  250,  277,  477. 


7.  Waqkb. 

Absenee  from  dnty  —  lUness — Resolu- 
tion of  ferry  commission  —  Povoers  ^ —  Ap- 
proval of  Governor  in  Council — Acquiescence 
— Uotice,] — M.  was  employed  by  the  defend- 
ants to  act  in  the  capacity  of  captain  of  one 
of  their  ferry  steamers,  under  a  contract  in 
writing,  the  employment  to  commence  on  the 
1st  March,  1899.  On  the  8th  January,  1900, 
the  defendants  passed  a  resolution  that  after 
that  date  no  employee  would  be  paid  for  any 
time  he  or  she  might  be  absent  from  duty. 
This  resolution  was  never  formally  communi- 
cated to  M.,  but  there  was  evidence  that  he 
was  aware  of  its  terms,  and  that,  on  two 
occasions,  a  portion  of  his  wages  was  de- 
ducted for  absence  from  duty.  On  the  15th 
December,  1900,  M.  was  taken  ill,  and  was 
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thereafter  continuously  absent  from  duty  un- 
til the  time  of  his  death,  which  occurred 
on  the  16th  July,  1901.  In  an  action  by 
the  executrix  of  M.  claiming  payment  of 
wages  for  the  time  during;  which  he  was  so 
absent  from  duty : — Heldj  per  Weatherbe, 
J.,  and  Graham,  E.J.,  affirming  the  judgment 
appealed  from,  that  the  plaintiff  was  entitled 
to  recover.  Per  Townshend  and  Meagher, 
JJ.,  that  deceased  having  been  aware  of  the 
passage  of  the  resolution,  and  of  the  change 
which  it  purported  to  make  in  the  terms  of 
his  contract,  and  having  assented  to  the 
resolution  by  accepting  his  wages,  less  the 
deductions  made  therefrom,  the  action  could 
not  be  maintained.  Per  Graham,  E.J.,  that 
the  resolution  was  not  effective  in  the  ab- 
sence of  evidence  that  it  was  submitted  to 
and  approved  of  by  the  Governor  in  Coun- 
cil ;  and  that  the  resolution  was  ultra  vire». 
Marks  v.  Dartmouth  Ferry  CommiBsiony  36 
N.  S.  R.  158. 

Absence  of  agreement  —  Powers  of 
Justice  of  the  Peace  —  Appeal,] — When  a 
servant  is  employed  by  a  master  without  any 
agreement  having  been  made  either  before 
entering  upon  his  employment  or  during  the 
course  of  it  as  to  the  rate  of  wages  to  be 
paid  to  him,  a  justice  of  the  peace  has  power 
under  the  Ordinance  respecting  Master  and 
Servant  (C.  O.  1898  c.  50,  s.  3),  to  fix  the 
rate  of  wages  to  be  paid  to  the  servant. 
Upon  appeal  the  rate  of  wages  fixed  by  the 
magistrate  was  varied.  Holness  v.  Nieher- 
gall,  5  Terr.  L.  R.  250. 

Absence  of  agreement  —  Quantum 
meruit — Pleading — Parent  and  child — Right 
of  parent  to  recover  for  wages  of  child — 
Infant  over  16 — Burden  of  proof.  Slater  v. 
TunnicUffe   (N.W.T.),  4  W.  L.  R.  120. 

Action  for  —  Contradictory  evidence,] 

—  The  plaintiff  entered  the  defendant's 
employment  without  making  any  agree- 
ment as  to  wages.  He  swore,  however,  that 
subsequently  the  defendant  asked  him  what 
wages  he  expected,  to  which  he  replied  $50 
per  month,  and  that  the  defendant  made  no 
comment,  but  permitted  him  to  continue  in 
the  employment.  The  defendant  absolutely 
denied  the  conversation.  In  an  action  for 
wages : — Heldy  that,  witnesses  being  of  equal 
credibility,  a  witness  who  testifies  to  an 
afiirmative  is  to  be  credited  in  reference  to 
one  who  testifies  to  a  negative,  because  he 
who  testifies  to  a  negative  may  have  forgot- 
ten a  thing  that  did  happen,  but  it  is  impos- 
sible for  the  one  swearing  affirmatively  to  re- 
member a  thing  that  never  existed,  and, 
therefore,  accepting  the  statement  of  the 
plaintiff,  there  was  evidence  of  a  contract  at 
$50  per  month,  for  which  the  plaintiff  should 
recover.  Watt  v.  Watt,  1  Sask.  L.  R.  418, 
8  W.  L.  R.  953. 

Action  for  by  assignees  of  servant 

—  Defence  —  Qrossly  immoral  conduct  of 
servant  disentitling  him  to  wages,] — Plain- 
tiffs sued  as  assignees  of  H.,  for  his  wages. 
He  was  hired  by  the  month.  There  was 
grossly  immoral  conduct  on  the  part  of  H. 
throughout  the  greater  part  of  the  service. 
Defendant  did  not  know  of  this  until  after 
H.  quit  work: — Held^  that  plaintiff  cannot 
recover  as  owing  to  the  conduct  of  H.  there 
was  no  wages  owing  to  him.  Wood  T.  Bar- 
ker (1909),  12  W.  L.  R.  225. 


Action  for  ^frages  n^ssigned.]  —  Plain- 

tiff,  a  storekeeper,  supplied  wage-earners 
with  goods  on  verbal  agreements  that 
he  should  be  paid,  by  their  employers,  oat  of 
their  wages  and  the  employers  consented  to 
those  agreements: — Held,  that  the  plaintiff 
had  an  equitable  assignment  of  sufficient  of 
their  wages  which  might  be  owing  them,  to 
satisfy  his  accounts,  and  could  sue  their  em- 
ployers without  joining  the  several  wage- 
earners.  Lee  V.  Friedman  (1909),  14  O.  W. 
R.  457 ;  affirmed,  14  O.  W.  R.  1139,  1  O.  W. 
N.  235,  20  O.  L.  R.  49. 


Action   to    reeoTcr   nndrai 

— Appropriaton  of  payments — 7  Edw.  Vll^  c, 
S4,  s.  94 — Costs,]  —  Plaintiff,  on  a  default 
judgment,  recovered  $276.86  as  amount  dae 
him  for  undrawn  wages: — Held,  that  adopt- 
ing appropriation  of  payments,  the  judgment 
should  be  reduced  by  $17.70  aa  plaintifiTs 
rights  are  not  only  limited,  under  the  statute, 
to  one  year's  wages,  but  to  a  debt  for  ^which 
the  company  is  sued  within  one  year  after  it 
became  due.  Plaintiffs  allowed  costs  amount- 
ing to  $27.36,  together  with  costs  of  this  ac- 
tion and  costs  of  motion  to  take  evidence  on 
commission.  Defenuant  also  to  pay  costs 
of  setting  aside  default  judgment  and  allow- 
ing him  to  defend.  George  v.  Strong  (1910), 
15  O.  W.  R.  99. 


Agreement  to  remvnerate  by  lecmey 

—  Quantum  meruit.     Wakeford  y.  Laird^  2 
O.  W.  R.  1093. 


Amount — Variation  on  appeal. 
V.   Algoma   Central  Rw.   Co.,   2  O.    W.    R. 
351. 

Chance  of  —  Onus  of  shewing  agreement 
to  change,]  —  Plaintiff,  by  contract  in 
writing,  entered  defendants'  employ,  for 
12  months,  as  a  salesman  at  $240  per  month 
and  expenses.  Plaintiff  was  sent  to  NoTa 
Scotia,  but  towards  fall  he  desired  to  return 
to  Ontario.  He  did  so,  defendants  alleging 
that  he  thereby  terminated  his  contract,  but 
plaintiff  continued  in  defendants*  employ, 
as  he  alleged,  without  any  change  of  wages: 
— Held,  that  the  onus  was  on  defendants  to 
shew  that  the  contract  was  terminated,  which 
they  failed  to  do.  Judgment  for  plaintiiL 
Lane  v.  Dungannon  (1891),  22  O.  R.  264^ 
and  Elgie  v.  Edgar  (1907),  9  O.  W.  R.  fol- 
lowed. McCabe  v.  National  Mfg.  Co.  (1910), 
15  O.  W.  R.  662,  1  O.  W.  N.  606. 

Affirmed  16  O.  W.  R.  944,  2  O.  W.  N.  20. 

Claim  against  estate  of  brother   — 

Evidence  —  Corroboration — ^Amount— Oosts. 
Thornton  v.  Thornton,  2  O.  W.  R.  972. 

Claim   against  estate    of    sister    — 

Presumption  —  Contract  —  Expectation  of 
legacy.  Mooney  v.  Orout,  6  O.  L.  R.  521,  2 
O.  W.  R.  978. 

Clerh  —  Leaving  employment  —  Notice,] 
— ^As  this  clerk  was  not  a  domestic  servanC 
no  notice  of  leaving  necessary.  Plaintiff 
also  entitled  to  succeed  upon  merits.  Clint 
V.  Martin,  11  W.  L.  R.  27. 

Contract  —  Credibility  of  «o»<»ettet.] — 
Action  for  wages.  Plaintiff  aiffirmed  and  de- 
fendant denied  that  wages  were  a  stated  sam 
per  month.  There  were  no  other  witnesses. 
Both  parties  equally  credible.  Following 
the  rule  laid  down  in  the  authorities,  plain- 
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tifTs  statement  accepted.  Judgment  for 
plaintiff  affirmed.  WaU  v.  Watt,  10  W.  L. 
R.  699,  2  Sask.  L.  R.  141. 

Coatsmet  —  Deduction  for  defective 
work  —  Time  lost  —  Datn^iges  for  defect  a,"] 
— Where  a  cheesemaker,  hired  for  the  sea- 
ton,  with  a  stipnlation  guaranteeing  his 
work,  and  agreeing  that  the  loss  from  sales 
of  cheese  by  reason  of  defective  workman- 
ship might  be  deducted  from  his  wages,  is 
dismissed  before  the  expiry  of  his  term,  he 
is  entitled  to  his  hire  for  time  lost  when  it 
is  shewn  that  the  defective  cheese  resulted 
from  defectlTe  factory  appliances ;  and  where 
both  factory  owner  and  cheesemaker  were  to 
bUune  for  defective  cheese,  the  maker  should 
be  allowed  wages  for  the  lost  time,  less  the 
damage  suffered  on  sales  of  defective  cheese. 
Leduc  V.  Lalonde,  24  Que.  S.  C.  423. 

Comtraet  —  Proof  —  Credibility  of  wit- 
nesses. Watt  V.  Watt  (Sask.),  8  W.  L.  R. 
963. 

Comtnu»t  to  pay  waeea  —  Adopted 
■on  —  Method  of  payment  —  Quantum 
meruit  —  Period  of  services  —  Limitation 
of  Actions.   Chalk  v.  Wigle,  10  O.  W.  R.  146. 


JHMpmte  mm  to  torma — Engineer  of  ship 
—Evidence.} — Action  for  wages.  Judgment 
given  for  plaintiff  for  amount  claimed  less 
reduction  for  time  he  was  absent  from  de- 
fendant's ship  on  business  of  his.  Walten- 
hmtgh  V.  The  ^' Fauline''  (1909),  12  W.  L. 
R.20& 

EBjBac^memt  Iby  tbe  dmj  —  Dismiual 
at  wud-4ug.}  —  The  defendant  had  engaged 
the  plaintiff  and  several  other  workmen  by 
the  day  at  $2  a  day,  and  they  had  done 
masonry  work  for  him  from  the  commence- 
ment of  July  until  midday  on  Saturday 
the  15th  August,  when  the  defendant  dis- 
missed them,  telling  them  that  he  had  not 
space  and  stone  to  keep  them  busy  for  the 
lest  of  the  day.  The  defendant  acted  thus 
because,  as  he  said,  the  number  of  masons 
eoga^ed  was  too  great  for  the  work  to  be 
done  that  afternoon.  When  he  dismissed 
them  at  midday  he  only  paid  them  up  to 
niddjiy.  The^  remained  at  the  place  at  the 
defendant's  disposition,  and  the  defendant 
did  not  pay  them  until  5  o'clock  in  the  after- 
noon, and  then  refused  to  pay  them  their 
wages  for  the  afternoon.  They  sued  him 
for  the  wages  for  the  afternoon : — Held,  that  ' 
they  had  the  right  to  wages  for  the  half 
day,  because  the  defendant  should  have  fore- 
see the  shortness  in  the  material  and  should 
not  have  engaged  for  the  whole  day  more 
workmen  than  he  had  need  of.  Corriveau  v. 
Lmrote,  24  Que.  S.  C.  44. 

Extra  aerTloea  ▼olnatoored  —  Accept- 
amee  —  C<mtraet  —  Implied  request — Quan- 
tum sierml.]  —  Action  for  wages  or  com- 
pensation for  services:  —  Held,  that  plain- 
tifl  had  Tolonteered  his  extra  services  and 
sction  dismissed.  In  order  to  recover  under 
a  quantum  w^emit  there  must  be  a  contract, 
express  or  implied,  to  pay  something  for  the 
services,  and  no  such  action  lies  upon  volun- 
teer services  or  on  extra  work  rendered  by  a 
volanteer  already  in  employment  Fahris  v. 
**«k,  11  W.  L.  R.  269. 


Findings  of  faet  —  Corroboration  — 
Laches  —  AppeaL] — In  an  action  to  recover 
an  amount  alleged  to  be  due  the  plaintiff 
for  wages  for  services  rendered  to  the  de- 
fendant as  his  housekeeper,  the  trial  Judge 
gave  judgment  in  tbe  defendant's  favour,  on 
the  ground  of  conflict  between  the  plaintiff 
and  the  defendant  in  their  evidence  as  to  tbe 
terms  of  the  hiring,  and  that,  on  the  whole, 
the  probabilities  were  with  the  defendant. 
The  Court,  on  appeal,  took  a  different  view 
of  tbe  probabilities,  but,  in  the  absence  of 
corroborative  evidence,  and  the  plaintifTs 
claim  being  a  stale  one,  declined  to  review 
the  finding  of  the  trial  Judge,  and  dismissed 
the  appeal  with  costs.  Drake  Y.  Duncan, 
39  N.  S.  R.  49,  1  E.  L.  R.  17. 

Idmited  term  at  montUy  'wag^s  — 

Servant  leaving  before  end  of  term — Right 
to  recover  wages  earned — New  trial.  Mous- 
seau  V.  Tone  (N.W.T.),  6  W.  L.  R.  117. 

Masters  and  Sorrants  Ordinance  — 

Non-payment  of  wages  —  Complaint  heard 
by  magistrate  —  Failure  to  establish  rela- 
tionship. Rem  v.  Pinkiert  (Yuk.),  3  W.  L. 
R.  88. 

Monthly  rate  —  Entire  contract  —  Ser- 
vant leaving  employment  —  c/usfi/f cation.] 
— It  was  found  as  a  fact,  on  contradic- 
tory evidence,  that  the  plaintiff  hired  with 
the  defendant  at  $18  for  the  first  month,  and, 
if  each  party  was  satisfactory  to  the  other, 
for  $20  for  the  whole  working  season  includ- 
ing the  first  month,  and  that  the  wages, 
though  fixed  with  reference  to  the  months, 
were  payable  only  at  the  end  of  the  period  of 
hiring.  The  plaintiff  after  working  for  some 
months  left,  and  sued  for  the  wages  for  the 
number  of  months  he  had  worked,  less  the 
wages  for  the  first  month,  which  he  had  been 
paid : — Held,  that  the  contract  was  an  entire 
one  and  that  the  plaintiff  could  not  recover. 
Nature  of  behaviour  of  master  towards  ser^ 
vant  justifying  the  servant  in  leaving,  dis- 
cussed.    Owen  V.  James,  4  Terr.  L.  R.  174. 

Paynient  of  —  Jurisdiction  of  magistrate 
— Prohibition  to  magistrate,} — ^A  magistrate 
has  no  jurisdiction  to  order  payment  of  wages 
for  any  period  after  the  discharge  of  a  ser- 
vant. Goode  V.  Downing  (1904),  5  Terr. 
L.  R.  505,  followed.  An  abortive  attempt 
to  appeal  to  a  Division  Court  is  not  a  bar 
to  right  to  move  for  prohibition  to  magis- 
trate. Re  Sullivan  (18(52),  8  U.  C.  L.  J.  O. 
S.  276,  followed.  Swanick  v.  Kotinsky 
(1909),  14  O.  W.  R.  537,  19  O.  L.  R.  407. 

Period  of  sorrioe  —  Domestic  servant — 
Leaving  without  notice.  Manson  y.  McKen 
(N.W.T.),  4  W.  L.  R.  545. 

Police  niagistrate  —  Appeal  to  County 
Court  Judge  —  Jurisdiction,]  —  An  appeal 
lies  to  a  County  Court  Judge  from  the 
decision  of  a  police  magistrate  made  under 
s.  11,  c.  157,  R.  S.  O.  1897.  Both  Judge  and 
magistrate  have  jurisdiction  to  hear  master's 
defence  of  total  failure  of  consideration  to 
servant's  claim  for  wages.  Re  O'Neill  d 
Duncan  Litho,  Co,,  13  O.  W.  R  511.  648. 

Snnunary  proeednre  —  Justice  of  the 
Peaic  —  Jurisdiction  —  Counterclaim  of 
master.] — On  the  hearing  of  a  complaint  be- 
fore a  justice  of  the  peace,  under  the  Ordin- 
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ance  respecting  Masters  and  Servants  (C.  O. 
1898  c.  50),  by  a  servant  against  his  master 
for  non-payment  of  wages,  the  justice  has  no 
jurisdiction  to  allow  against  the  amount  of 
wages  any  sum  by  way  of  damages  sustained 
by  the  master  by  reason  of  the  servant's 
neglect  or  refusal  to  perform  his  duty. 
Brown  v.  Craft,  4  Terr.  L.  R.  461. 

TraiuiiiiiflBlon  to   Svpreine   Court  -^ 

Alberta  Supreme  Court  Act,  s.  86.1 — It  is 
now  impossible  for  cases  under  the  Master 
and  Servant  Ordinance  to  reach  the  Alberta 
Supreme  Court.  Miklutki  v.  Hillcreat,  WeUs 
V.  HUlcreat,  9  W.  L,  R.  425. 

Wrongful  diamiflflal    of    flerraat  — 

Damages  —  Costs.  McCrae  v.  Sturgeon  Falls 
Pulp  Co.,  3  O.  W.  R.  737. 


8.  MlBCELLANKOTTS. 

Breach  of  eontraot — Actionable  wrong 
— Damagea  —  Injunction  —  Neceaaity  for 
ahewing  malice  —  Juatification  —  Rulea  of 
labour  union.] — It  is  no  defence  to  an  ac- 
tion for  persuading  a  servant  to  break  his 
contract  with  his  master,  that  the  persuader 
acted  in  good  faith  in  pursuance  of  the  pro- 
visions of  the  constitution  of  a  trade  union 
of  which  the  servant  and  the  persuader  were 
both  members,  and  that  he  had  no  ill  will  to- 
wards the  master.  Reid  v.  Friendly  ^Society 
of  Stone  Maaona,  11902]  2  K.  B.  732.  and 
South  Walea  Minera'  Federation  v.  Olamor- 
gan  Coal  Co.,  [1905]  A.  C.  239.  foUowed. 
Branch  v.  Roth,  6  O.  W.  R.  345,  10  O.  L. 
R.  ^o4. 

Breaeh  of  duty  by  Mrrant  —  Agent 
of  manufacturer  —  Acting  for  rival  concern 
— Entry  on  aervanfa  premiaea  —  Treapaaa — 
Conversion  —  Deatruction  of  property  — 
Lista  made  by  aervant  of  cuatomera  of  mas- 
ter —  property  of  master  —  Damages  — 
Evidence  —  Special  damage  —  Remoteness.] 
— The  plaintiff,  being  employed  by  the  de- 
fendants as  the  agent  for  the  sale  of  their 
goods  in  a  defined  territory,  agreed  to  hold 
himself  subject  to  the  direction  of  the  de- 
fendants and  to  serve  their  interest,  and  not 
to  carry  or  offer  for  sale  any  goods  except 
those  manufactured  or  sold  by  the  defend- 
ants. The  plaintiff  was  paid  by  commission 
on  his  sales.  He  entered  the  service  of  the 
defendants  on  the  1st  January,  1908,  and 
continued  until  the  15th  May,  1900,  when 
he  was  dismissed.  He  had  an  office,  rented 
in  his  own  name,  and  of  which  he  paid  the 
rent,  but  it  had  the  defendants'  name  on 
the  door.  In  January  or  February,  1909, 
the  plaintiff  entered  into  negotiations  with 
a  firm  doing  a  similar  business  to  that  of 
the  defendants,  with  a  view  to  entering  into 
the  service  of  that  firm  in  1910,  and  while 
still  in  the  service  of  the  defendants,  en- 
deavoured to  induce  a  number  of  the  defend- 
ants' agents  to  leave  the  defendants  and  en- 
ter the  service  of  the  other  firm.  A  contract 
was  entered  into  between  that  firm  and  the 
plaintiff,  dated  the  30th  March,  1909,  to  take 
effect  on  or  before  the  Ist  January,  1910. 
The  plaintiff  had,  while  in  the'  defendants' 
service,  prepared  a  mailing  list  of  customers 
and  prospective  customers  in  his  own  terri- 
tory for  use  in  the  prosecution  of  the  de- 


fendants' business,  and  he  had  bought  from 
another  agent  of  the  defendants  a  similar  list 
in  respect  of  another  territory.  He  had  also 
a  card-index  of  names.  He  had  also  pre- 
pared a  list  of  probable  buyers  all  over  Can- 
ada. He  had  also  a  ledger  in  which  he  bad 
entered  the  name  of  each  person  from  whom 
he  got  an  order  for  the  defendants,  with  par- 
ticulars, prices  and  dates.  During  the  ab- 
sence of  the  plaintiff,  the  defendants  entered 
his  office,  removed  the  furniture,  which  was 
their  own,  and  the  ledger,  the  mailing  list, 
and  the  card-index.  The  general  mailing 
list  of  all  Canada  they  destroyed:  —  Held, 
that  the  defendants  had  no  right  to  enter 
the  office  without  the  plaintiff's  permission, 
and  in  doing  so  they  committed  an  act  of 
trespass. — Held,  also,  that  the  general  mail- 
ing list  was  the  plaintiffs  property,  and  the 
plaintiff  was  entitled  to  damages  for  its  de- 
struction.— Held,  also,  that  the  other  articles 
were  the  defendants'  own  property,  and  the 
plaintiff  could  recover  nothing  for  their  con- 
version. —  Held,  also,  that  the  defendants 
were  entitled,  upon  their  counterclaim,  to 
damages  for  breach  of  the  plaintiff's  con- 
tract to  serve  them  to  the  best  of  his  ability. 
— Evidence  was  admitted,  subject  to  objec- 
tion, to  shew  loss  to  the  defendants  occa- 
sioned by  the  fact  that  the  plafntiff  did  not 
continue  in  their  service  till  the  end  of  the 
year,  although,  in  fact,  the  defendants  dis- 
missed him. — Meld,  that  this  evidence  was 
open  to  the  double  objection  that  it  was  too 
remote,  and  that  it  shewed  special  damage, 
for  which  no  ground-work  was  laid  in  the 
pleadings.  Martin  v.  Brown  (1910),  14  W. 
L.  R.  237. 

Clerk  payins;  out  money  on  mowimat 
of  office  —  Action  against  repreaentatives 
for  accounting.]  —  A.  being  the  derk  and 
manager  of  B.,  the  sheriff  of  Montreal,  re- 
ceived and  paid  in  that  capacity  various  sums 
of  money  on  B.'8  account,  in  the  course  of 
the  business  of  the  office.  B.  brought  an 
action  against  the  representatives  of  A.  for 
an  account  of  the  receipts  and  application  of 
the  moneys,  which  passed  through  A.'8 
hands,  while  in  B.'s  office: — Held,  in  such 
circumstances,  by  the  Judicial  Committee, 
reversing  the  judgment  of  the  Court  of  Ap- 
peals of  Lower  Canada,  that  such  action 
would  not  lie  against  A.*s  representatives. 
Appeal  abated  by  the  death  of  the  respond- 
ent, whose  heirs  renounced  the  succession* 
and  a  curator  having  been  appointed  by  the 
Court  below,  to  the  vacant  succession,  the 
appeal  was  revived  against  such  curator. 
Ermatinger  y.  Gugy  (1843),  C  R.  1  A.  C. 
202. 

Contract  —  Company  —  liumber  driv- 
ing —  Account  stated.  Lynch  v.  WiUiem 
Richards  Co.  Limited,  3  E.  L.  R.  383 ;  South- 
west River  Driving  Co.  v.  Lynch,  3  E.  L.  EL 
420. 

Contract  of  serrant  In  restraint  of 
trade  —  Absence  of  conMeratian  —  Void 
contract.] — ^The  defendant,  while  in  the  em- 
ployment of  the  plaintiffs  at  a  monthly 
salary,  signed,  at  the  request  of  the  plain- 
tiffs, an  agreement  not  under  seal  that  he 
would  not,  within  one  year  after  the  ter- 
mination of  his  employment  with  the  com- 
pany, engage  or  be  interested  in  any  business 
or   work   within   Canada   or   Great   Britain 
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in  competition  with  the  business  of  the  com- 
ptny.  The  defendant  expected  to  be  ap- 
pointed manager  of  the  business  at  Winnipeg 
with  an  increase  of  salary,  and  had  reason 
to  believe  that  a  refusal  to  sign  the  agree- 
ment would  be  followed  by  dismissal,  but 
no  promises  were  made  to  him  prior  to  sign- 
ing, nor  was  he  told  that  he  would  be  dis- 
missed if  he  would  not  sign.  It  was, 
however,  a  condition  that  he  should  sign 
the  agreement  before  having  placed  in  his 
hinds  a  new  price  book  issued  for  use  in 
the  plaintiffs'  business.  He  was  made  tem- 
porary manager  at  Winnipeg  shortly  after 
signing,  but  without  any  increase  of  salary 
or  any  terms  or  conditions : — Held,  that  there 
was  no  sufficient  consideration  for  the  sign- 
ing of  the  agreement  by  the  defendant,  and 
that  it  was  not  binding  upon  him.  Cope- 
hnd-Ckatterson  Co.  v.  Hickok,  5  W.  L.  R. 
353. 16  Man.  L.  R.  610. 


Diaalonure  1>7  wmrwrnat  of  master'a 
Inudmem  eoatraeta  —  Use  in  another  ac- 
tion —  Partnership— Injunction.  Mitchell 
T.  McKengie,  6  O.  W.  R.  564. 

Bbiac  pUdatUTa  aerraaLt.] — ^A  per- 
son employed  as  a  shopman  Uving  in  his 
employer's  house  is  liable  to  conviction  un- 
der the  Servants'  Act,  3  Wm.  IV.  c.  26,  for 
hiring  plain tilTs  servant.  Brenan  v.  Mc- 
iMt  (1857).  Pet.  P.  E.  I.  112. 

I»9lled  pow«r  ol  wtvwmMt  to  giwe 
araiit  to  enstoBaers  —  LiahiUiy  of  maa- 
ter  for  duhursemenU  hy  servant,] — A  driver 
cmplc^ed  by  a  laundryman  to  deliver  laund- 
ricd  goods  to  customers,  is  not  liable  for 
credit  giren  them,  when  it  is  established  that 
all  the  drivers  in  the  same  employ  were  in 
the  habit  of  doing  so,  to  the  knowledge  of 
their  employer. — ^The  driver  has  the  right  to 
take  credit  for  sums  paid  by  him  to  cus- 
tomers for  goods  lost  and  due  to  them  by 
hia  empi<7er.  Skovelin  v.  Hanton,  30  Que. 
8.  a  360. 

InAwtHal   IHsp«tes    Act,     1907    — 

•  Lock  out "  —  Labour  union  —  Closing  of 
mme  amd  violation  of  Act  for  three  day;] — 
On  appeal  from  an  order  of  a  magistrate 
^"iT^ng  the  complaint  against  the  defend- 
ants for  causing  a  *'  lock  out "  under  the 
above  Act,  AeM,  that  under  a  'Mock  out" 
all  labour  need  not  be  suspended.  A  mine 
is  not  in  working  order  because  miners,  ac- 
cording to  their  custom,  enter  the  mine  to 
dean  up  their  stalls.  As  defendants  had 
laid  off  men,  closed  their  mine,  and  attempted 
to  make  new  terms  without  giving  notice  re- 
paired by  s.  57  of  the  above  Act,  a  fine  was 
inpoMd.  Re  Harrieon  d  Alberta  Coal 
Mimim§  Co.  (AlU.^  10  W.  L.  R.  880. 

liablUtj  of  auMter  to  pay  for  aiodi- 
attoaJaaoo  om  aerraat  iajarod  la 

Hco  —  Company  —  Contract — ^Author- 
ity of  officer  in  charge  of  works.  Oldwright 
T.  BamUton  Cataract  Power  Co.,  3  O.  W. 
K.  1&397. 


Uehiiiiy  of  uMtter  —  Contract — **  Hospital 
/m^"]— A  fund  called  "  the  hospital  fund  " 
was  held  by  a  mining  company  for  the  pur- 
pose of  proTiding  medicine  and  medical  at- 
tendance for  those  of  the  men  who  required 


it,  medical  men  being  attached  to  the  works, 
whose  duty  it  was  to  attend  the  men  and 
provide  the  necessary  medicines: — Held^  that 
no  obligation  was  imposed  on  the  company 
to  pay  out  of  this  fund  for  the  services  of 
any  physician  whom  the  men  might  choose 
to  employ.  Struthers  v.  Canadian  Copper 
Co,.  23  O.  L.  T.  323.  6  O.  L.  R.  374,  2 
O.  W.  R.  748. 

Minoondvot  of  sorraaLt  —  Breach  of 
confidence  —  Soliciting  customers  of  mas- 
ter.]— The  appellant,  a  patent  solicitor,  had, 
by  means  of  advertisements  in  the  news- 
papers, solicited  correspondence  from  persons 
who  might  need  the  services  of  a  patent  so- 
licitor. By  this  means  he  had  succeeded  in 
securing  patronage,  and  had  a  large  number 
of  correspondents;  and  he  kept  in  his  office 
a  particular  book  in  which  were  entered  the 
names  and  addresses  of  about  5.000  of  his 
correspondents  and  clients.  The  respondent, 
while  in  the  employ  of  the  appellant,  but 
after  having  received  from  him  notice  of  dis- 
missal, had  got  hold  of  this  book,  which  was 
in  charge  of  another  employee,  during  the 
absence  of  his  employer,  and  had  taken  a 
copy  of  a  great  part  of  the  addresses.  Later, 
having  left  the  service  of  the  appellant,  and 
opened  an^  office  on  his  own  account  as  a 
patent  solicitor,  he  sent  to  the  addresses 
taken  from  the  appellant's  book,  a  circular 
announcing  his  profession,  his  address,  and 
his  photograph,  thus  soliciting  the  business 
of  his  former  patron  and  even  offering  his 
services  free:  —  Held,  that  the  respondent 
had  violated  his  contract  and  failed  in  his 
duty  as  an  employee;  and  that  he  had  un- 
lawfully committed  acts  calculated  to  cause 
damage  to  the  appellant  by  turning  away 
from  the  latter  part  of  his  clientele.  Marion 
V.  RoberU,  14  Que.  K.  B.  23. 

Sarrant  leawinie  omployinea&t  —  Ac- 
tion —  Damages  —  Particulars.]  —  In  an 
action  for  damages  against  an  employee  for 
deserting  his  employment,  it  is  sufficient  to 
allege  in  relation  to  damages  that  he  left  his 
employment  at  a  time  when  several  of  the 
employees  were  absent  upon  holidays.  Ch<k- 
put  V.  Charland,  6  Que.  P.  R.  33. 

Serwant  laaTl&s  emplojmemt  wlth- 
oat  notice  —  Quantum  meruit  —  Cross- 
demand  for  damages.] — The  plaintiff  was  en- 
gaged by  the  defendants  at  a  monthly  salary. 
After  working  for  nineteen  days  in  a  certain 
month,  he  left  without  giving  any  notice,  and 
subsequently  brought  this  action  for  $20  for 
19  days'  work  actually  performed.  The  de- 
fendant company  brought  a  cross-action  for 
damages  resulting  from  the  plaintiff  leaving 
their  employment  without  notice:  —  Held, 
that  by  leaving  without  notice,  the  plaintiff 
had  forfeited  his  right  to  wages  even  for 
work  done.  2.  That  upon  the  proof  adduced 
the  defendants  had  made  out  their  case  on  a 
cross-demand.  McKee  v.  Can.  Pao,  Rw,  Co., 
23  C.  L.  T.  121. 

Sottleaaoat  of  olaiaa  for  damacoa.] — 
An  agreement  between  employer  and  em- 
ployee, in  settlement  of  a  claim  for  damages 
caused  by  an  explosion,  operates  as  a  nova- 
tion whereby  the  delictual  obligation  is  ex- 
tinguished, and  a  contractual  obligation 
arises  instead.     If  the  latter  be  conditional. 
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it  only  becomes  executory  upon  the  fulfilment 
of  the  condition,  McKinairy  v.  Irvine 
(1911).  39  Que.  S.  C.  426. 

Sharins  profits  —  Special  aireement — 
Statement  furnished  by  employer — Impeach- 
ing—Actual fraud — Account — R.  S.  O.  1897 
c.  157,  s.  3.  Cutten  V.  Mitchell,  6  O.  W.  R. 
497,  552.  029.  10  O.  L.  R.  734 

Trespaafl  for  Bhootins  dog  —  Master 
liahle  for  acts  of  servant  done  in  course  of 
employment] — If  from  facts  master's  con- 
currence can  be  presumed  trespass  lies  in  ab- 
sence of  such  presumption,  case  against  mas- 
ter proper  remedy.  Sioahey  v.  Palmer 
(18G9),  Pet.  P.  E.  I.  202. 


MASTEE  nr  CHAUBEES. 

AAdavitfl  ▼•rlfyii&s  mortsaco  ^o- 
oout  —  Cross-examination  on — Forum — 
Redemption  action.] — In  a  redemption  action 
the  defendant  filed  his  affidavit  verifying  the 
mortgage  account  in  the  ofllce  of  the  Master 
in  Ordinary,  to  whom  the  action  was  re- 
ferred. Plaintiff  took  out  an  appointment 
before  a  special  examiner  to  cross-examine 
defendant  upon  his  affidavit:  —  Held,  there 
was  no  precedent  or  authority  for  any  such 
cross-examination  before  anyone  except  the 
Master  before  whom  the  reference  was  pend- 
ing. Rule  490  had  no  application  as  the 
proceedings  in  the  Master's  office  were  regu- 
lated by  Rules  654-700.  Rule  668  was  ex- 
pressly negative  to  any  such  right  as  was 
claimed.  Motion  granted  with  costs  added  to 
the  mortgage  debt.  Plenderleith  V.  Parsons, 
6  O.  W.  R.  145,  399,  10  O.  L.  R.  436. 

Jnriadiotioa  —  Motion  to  set  aside  ap- 
pointment of  referee  to  proceed  with  refer- 
ence —  Jurisdiction  of  Referee  questioned — 
Rule  42  (2),  (12)  —  Appeal— Prohibition. 
Toronto  V.  Toronto  Rvo,  Co,,  2  O.  W.  R.  225, 
3  O.  W.  R.  204,  298,  4  O.  W.  R.  221,  330, 
345,  446,  5  O.  W.  R.  14,  64,  130,  40?,  415, 
6  O.  W.  R.  574,  677,  871. 

JvriadiotioB  —  Removal  of  arbitrator 
— Arbitration  Act  —  Reference  of  motion  to 
Judge  in  Chambers.  Re  Coleman  d  Union 
Trust  Co,,  10  O.  W.  R.  245. 

Jiiriadietlon  —  Summary  dismissal  of 
action,]  —  The  Master  in  Chambers  has  co 
power  under  Rule  261  or  otherwise  to  ord?r 
the  dismissal  of  an  action  upon  the  ground 
that  no  cause  of  action  is  shewn  upon  the 
plain tiflTs  own  statement.  Knapp  v.  Carley, 
24  C.  L.  T.  232,  7  O.  L.  R.  409,  2  O.  W.  U. 
1186.  3  O.  W.  R.  187,  940. 

8ee  CouBTS  —  EIxecution  —  Judqicent 
— Writ  of  Summons. 

i8ee  Costs  —  Discovkby  —  Lunatic  — 
Municipal  Em:ctions  —  Official 
Referee  —  Practice  —  Trial. 


ICASTER  IN  ORBINART. 

See  Referees  and  References. 


1CA8TER  OF  SHIP. 

See  Ship. 


ICASTER'S  OFFICE. 

See  Evidence — ^Mortgage. 


BCATERIAX  MEH. 

See  Mechanics'  Ldens. 


ICATRIMONIAI.    OFFEKCES. 

See  Divorce — ^Husband  and  Wife. 


ICATOR. 

fifee  Municipal  Elections  —  Municipal 

Corporations. 


See  Sale  of  Goods — Lien — Timber. 


MECHANICS'  UEN  ACT. 

See  Constitutional  Law. 


MECHAHICS'  LIEHS. 

1.  Alberta,  2660. 

2.  British  Columbia,  2667. 

3.  Manitoba,  2672. 

4.  Nobth-West  Tebbitobiss,  2679. 

5.  Nova  Scotia,  2679. 

6.  Ontario,  2682. 

7.  Quebec,  2695. 

8.  Sasbiatchewan,  2701. 


1.  Alberta. 

AotioBfl  to  enforce  —  ConsoUdationr^ 
Parties  —  lAen-holders  —  Praeiice — Cotts 
— Alberta  Mechanics*  Lien  Act,  ss.  18,  IB, 
20.] — The  proper  interpretation  of  ss.  18, 
19,  20,  of  the  Mechanics'  Lien  Act  is: 
*'  Once  an  action  to  enforce  a  mechanic's 
lien  is  commenced,  it  is  improper  for  another 
lien-holder,  in  respect  of  the  same  subject 
matter,  to  commence  an  action,  because  all 
suits  or  proceedinisrs  brought  by  a  lien-holder 
shall  be  taken  to  be  brought  on  behalf  of  all 
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lien-holden  who  became  parties  within  the 
time  limited  for  instituting  proceedings." — 
SemUe,  that  where  a  lien-holder  is  plaintiff 
in  an  action  on  his  lien,  it  is  improper  to  join 
other  lien-holders  as  parties  defendant: — 
ffeW,  that  such  other  lien-holders  may  be- 
come parties  by  order  of  a  Judge  on  ex 
P^rte  application  under  s.  IS.^Consolidation 
of  actions,  costs,  and  procedure  discussed. 
Gardner  v.  Gorman,  Ro»»  v.  Oorman,  7  W. 
L.  R.  630.  1  AlU.  L.  R.  106. 

Aetlims  to  eaf oroe  —  Jurisdiction  of 

Supreme  Court  of  AlJ>€rta  —  District  Courts 

—Amounts  involved  —  Mechanics*  Lien  Act 

--Supreme    Court    Act  — -  District   Courts 

fct  —  Costs.] — Section  21  of  the  Mechanics' 

A^  Act  is  merely  permissive,  and  does  not 

exclude  the  ordinary  procedure   by  writ  of 

smamon%:^Held,    that    the  combined   effect 

of  the  Mechanics'  Lien  Act,  s.  2,  s.-s.  1,  and 

the  District  Courts  Act,  ss.  23  and  24,  and 

the  Sopreme  Court  Act,  ss.  9  to  23,  is  to 

Test  in   the   District   Court   jurisdiction   in 

mechanics'  lien  cases  where  the  amount  in- 

▼ol?ed  is  under  $400;  but  in  such  cases  the 

o^reme  Court   has  concurrent  jurisdiction. 

—Semhle,  costs  as  between  party  and  party 

will,  however,  in  such  cases,  as  a  rule,  only 

be  allowed  on  the  scale  or  tariff  applicable 

to  the  District  Court,   in   whichever   Court 

proceedings  are   instituted.--HeW,    that    the 

wo  prmcipal  clauses  of  s.  22,  Supreme  Court 

Art.  are  to  be  dissociated.    The  first  clause 

wfers    to    jurisdiction     generally,     without 

preiQdice  to  the  part  concurrent  jurisdiction 

of  inferior  courts;   the  second  clause  deals 

«ay  with  the  jurisdiction  conferred  by  mis- 

«llaneou8  **  statutes,  Acts,  or  Ordinances," 

or    orders  or  regulations  made  thereunder." 

£'*St  ^'  ^^^Vf  McKay  v.  Corey,  7  W.  L. 

R.  287.  1  Alta.  L.  R.  81. 

^■fMl»«  eoatraet  —  Abandonment  ly 
^omtredor  —  Completion  by  owner  —  Pay- 
^ti  to  contractor.}  —  The  Alberta  Full 
^^m  held  that  payments  made  by  owner 
J"a  not  dischaige  him  from  liens  existing  at 
«ie  tnae  of  such  paynjents.  Where  trial 
JBoje  finds  defendant  had  promised  to  pay 
Wntiff,  and  there  was  sufficient  considera- 

Jk  ^  i*  i?  "^'  ^^^  ^^  t**«  Court  to  reverse 
^  finding.     Union  v.  Porter,  9  W.  L.  R. 

B«IUiag;  eoatraot  —  Action  to  enforce 
JU«  77  Payment  in  full  to  contractor  — 
"tjndice  to  existing  liens  —  Deduction  of 
™»««  for  delay  —  Evidence-^  Conflict 
or  testimony  —  Credibilitv  of  party  as  wit- 
J'^J-Costa.  Oorman  v.  Henderson  (Alta.), 
8^.  L.R.422.  . 

•^*MJ»«  ooatraot  —  Death    of    con- 

™2**r  —  Payments  by  owners  directly  to 

f"*<*«ucs  —  Payment  of  full  amount  of  con- 

inet  price  — -  Limitation  of  liability  of  own- 

2  ■"  Alberta  Mechanics'  Lien  Act  —  Time 

«  attachment  of  lien  —  Payments  to  con- 

S^' —  Prejudice  to  existing  liens— Costs. 

ftw  r^  ^'  Oorman,  Gardiner  v.  Gorman, 
»  W.  L.  R.  319. 

BvUdJac:  ooatraet  —  Extras   —  ^n- 
f^eement  of  lien  —  Time  of  registeHng  ^ 
i^»«ie  vAen  last  tcork  done  —  Trifling  char- 
CCL.— 85 


acter,  but  done  in  good  faith  —  Delay  for 
defendant's  benefit  —  Acceptance  —  Revival 
of  lien  —  Computation  of  time — Promissory 
note  —  Negotiation  —  Waiver  —  Land  en- 
joyed with  house.}  —  The  Mechanics'  Lien 
Act,  6  Edw  VIL  c.  21,  s.  13,  provides  that 
the  lien  shall  .  .  .  cease  .  .  .  after  the 
expiration  of  thirty-one  days,  .  .  .  after  the 
claimant  has  ceased  from  any  cause  to  work 
thereon,  or  place  or  furnish  the  materials 
therefor  r—Held,  that  the  doing  of  work  or 
supplying  materials  even  of  a  trivial  char- 
acter, should  be  taken  into  consideration  in 
determining  when  the  claimant  "  has  ceased," 
etc.,  etc.  if  the  work  was  done  or  material 
ftmished  m  good  faith,  to  complete  the  con- 
n-act, and  not  colourably  to  revive  the  lien. 
Saytcard  v.  Dunsmuir,  11  B.  C.  R.  375,  and 

^ilT'^'L^/.^i'*'^*''  ^  W-  ^  R-   514.  fol- 
lowed.---ffeW,   further,   that  if  the  claimant 

nas  delayed  completion,  in  order  to  give  the 
owner  time  to  arrange  for  payment,  by  ar- 
rangement with  the  owner,  and  work  is  then 
done  to  keep  the  lien  alive,  the  owner  having 
accepted   the  benefit  of  the  delay,  and   the 
work  being  necessary,  the  date  of  completion 
of  such  work  will  be  taken  as  the  date  upon 
which  the  claimant  '*  has  ceased,"  etc..  etc. ; 
&nd  semble,  it  makes  no  difference  that  such 
work   was  merely  part  of  an   "extra."     It 
revives   the  ^  lien   in  respect    of    the    whole 
^<>'»--:Section  35  provides  that  "  every  lien 
shall  absolutely  cease  to  exist  after  the  ex- 
piration of  thirty  days  after  the  filing  of  the 
affidavit       .   unless  the  claimant  shall  have 
instituted  proceedings  ...  and  a  certificate 
iTr!"*  .K   ^""'y.  fi^ed  ■"— Few,   that  in  com- 
puting  the  period  of  thirty  days,   fractions 
of  a  day  will  not  be  considered,  and  hence 
where  the  affidavit  was  registered  the  12th 
December  at  11  a.m.,  and  certificate  filed  on 
the  nth  January  at  11.30  a.m.,  the  filing  was 
m  time.— Held,   that   the  claimant  does  not 
waive,   release,  lose,   or  extinguish  his  lien, 
even  to  the  extent  of  the  amount  of  the  note, 
by  taking  and  negotiating  the  owner's  pi-omis- 
sory  note  in  part  payment  of  the  amount 
then  due.     The  claimant  is  entitled  to  en- 
force his  hen  for  the  full  amount  due  him.— • 
Held,  that  the  words  in  s.  4,  "  land  .    .  oc- 
cupied   thereby   or   enjoyed    therewith,"   are 
not  necessarily   restricted   to  the  particular 
lot  upon  which  the  building  is  situated,  but 
will  include  other  (adjoining)   lots  intended 
for  use  with  the  house.     Clarke  v.  Moore  d 
^n^Pson,    ^ISI'^ev.    Moore  d   Galbraith,   8 
W.  L.  R.  405,  411,  1  Alta.  L.  R.  49. 

Bnlldias  ooatraot  —  Payment  of  part 
Of  contract  price  to  contractor  —  Abandon- 
ment of  work  by  contractor  —  Completion 
by  owner  —  Payments  to  contractor— Preju- 

t?  « L?'5*^°^  ^'^""^  —  Liability  of  owner 
tor   work   done   or   material    supplied    after 

^^^^'''^^^'  ~~  ?'o°»i8e  to  pay  —  Consid- 
eration —  Time  of  registering  lien—Material 
supplied^  Unton  Lumber  Co.  v.  Porter,  8 
W.  L.  R.  423,  9  W.  L.  R.  325. 

Biiilding  oontraet  —  Price  payable  in 
instalments  —  Default  —  Alberta  Mechanics* 
Lten  Act,  s.  7  —  Further  proceedings  in  ac- 
tion —-  Posting  up  copy  of  pay-rollr— Non- 
compliance uHth  s.  17  —  Costs.]  —  Where 
the  contract  price  is  payable  in  instalments. 
If  default  is  made  in  payment  of  an  instal- 
ment, the  contractor,  prior  to  the  falling  due 
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of  the  later  instalments,  can  commence  pro- 
ceedinfirs  under  the  Mechanics'  lien  Act  to 
enforce  his  lien.  The  words  in^s.  7  of  the 
Act,  *'No  further  proceedings  shall  be  taken 
in  the  action  until  after  such  extension  of 
time/'  are  to  be  construed  distributiyely,  and 
default  in  payment  of  any  deferred  payments 
entitles  the  lien-nolder  to  take  any  further 
proper  proceedings  in  the  action.  —  Costs 
thereof  allowed. — Section  17  of  the  Act,  re- 
quiring the  contractor  to  post  up  a  copy  of 
the  pay-roll,  etc.,  is  intended  solely  to  pro- 
tect the  labourers,  and  to  afford  the  owner 
the  means  of  securing  himself  from  liability 
to  the  labourers,  and  non-compliance  by  the 
contractor  with  this  section  does  not  prevent 
his  lien  coming  into  existence,  or  nullify  a 
lien  already  existing,  or  prevent  the  lien- 
holder  from  keeping  it  alive  by  commencing 
proceedings,  in  accordance  with  the  Act. 
Spears  v.  Bannerman,  1  Alta.  L.  R.  98. 

Bnildins  erected  Iby  lessee — LidhiUty 
of  oioner  —  Alheria  Mechanics*  Lien  Act — 
6  Edtc,  VII.  c.  21,  as.  4  and  11.]— Section 
4  of  The  Alberta  Mechanics'  Lien  Act  (6 
Bdw.  VII.  c.  21),  gives  to  any  contractor 
or  material  man  furnishing  labour  or  ma- 
terials for  a  building  at  the  request  of  the 
owner  of  the  land  a  lien  on  such  land  for 
the  value  of  such  labour  or  materials.  Sub- 
section 4  of  sec.  2  provides  that  the  term 
'* owner"  shall  extend  to  and  include  a  per- 
son having  any  estate  or  interest  *'  in  the 
land  upon  or  in  respect  of  which  the  work 
is  done  or  materials  are  placed  or  furnished 
at  whose  bequest  and  upon  whose  credit  or 
on  whose  behalf  or  with  whose  privity  or 
consent  or  for  whose  direct  benefit  any  such 
work  is  done,"  &c.  By  sec.  11,  "  every  build- 
ing .  .  .  mentioned  in  the  fourth  section  of 
this  Act,  constructed  upon  any  lands  with 
the  knowledge  of  the  owner  or  his  author- 
ised agent  .  .  .  shall  be  held  to  have  been 
constructed  at  the  request  of  such  owner," 
unless  the  latter  gives  notice  within  three 
days  after  acquiring  such  knowledge  that  he 
will  not  be  responsible.  The  lessee  of  land, 
as  permitted  by  his  lease,  had  buildings 
thereon  pulled  down  and  proceeded  to  erect 
others  in  their  place,  but  was  obliged  to 
abandon  the  work  before  it  was  finished.  The 
owner  of  the  land  was  aware  of  the  work 
being  done,  but  gave  no  notice  disclaiming 
responsibility  therefor,  mechanics'  liens  hav- 
ing been  filed  under  the  Act: — Held,  that 
the  interest  of  the  owner  in  the  land  was 
subject  to  such  liens.  Judgment  in  Scratch 
V.  Anderson,  2  Alta.  L.  R.  100.  13  W.  L. 
R.  113,  varying  that  at  the  trial  in  favour 
of  the  lienholders,  affirmed.  Limoges  v. 
Scratch  (1910),  31  C.  L.  T.  256.  44  S.  C. 
R.  86. 

Buildlns  erected  Iby  tenant  on  de- 
mised premises  —  Alberta  Mechanics* 
Lien  Act,  s.  11  —  Termination  of  lease  by 
notice  for  default  —  Rights  of  lienholders — 
Superintendents  of  construction.]  —  Actions 
to  enforce  mechanics'  liens.  L.  leased  cer- 
tain premises  to  defendant  for  seven  years, 
the  latter  having  the  right  to  remove  a  build- 
ing, and  erect  another  in  lieu  thereof,  new 
building  to  become  property  of  L#.  Defend- 
ant also  had  an  option  to  purchase.  Plaintiff 
filed  liens  in  connection  with  erection  of  new 
building.  Defendant  having  become  in  ar- 
rears for  rent,  L.  forfeited  the  lease; — Held, 


that  the  liens  were  valid  against  the  land. 
The  tenant  should  have  been  mentioned  in 
lien  as  filed.  Superintendents  of  construc- 
tion are  entitled  to  a  lien.  High  Hiver  Trad- 
ing Co,  V.  Anderson  (Alta.),  10  W.  L.  E. 
126. 


Contractor  failing  to  porf onn  con- 
tract —  Claims  of  sub-contractors — Notice 
— Part  of  contract  price  to  be  paid  by  oos- 
veyance  of  land  to  contr€tctor  —  Liens  trans- 
ferred to  land  so  to  be  conveyed  —  Form  of 
judgment  —  Costs.] — ^The  defendant  C.  en- 
tered into  an  agreement  with  the  defendant 
D.  to  build  two  houses  of  the  value  of 
$3,000  each,  the  consideration  being  the 
transfer  to  C.  of  three  lots  and  the  payment 
of  $3,000,  half  of  which  money  was  to  be 
paid  when  $3,000  had  been  expended,  and 
the  remainder  paid  and  the  lots  transferred 
as  soon  as  the  buildings  should  be  com- 
pleted according  to  the  specifications  and  all 
claims  satisfied.  Before  the  completion  of 
the  houses,  and  after  the  payment  to  G.  of 
about  $2,200,  D.  gave  notice  to  C.  that  un- 
less he  completed  the  houses  within  a  speci- 
fied time  they  would  be  taken  out  of  his 
hands,  and  the  amount  expended  in  com- 
pletion would  be  deducted  from  the  sum  pay- 
able to  him,  without  prejudice  to  any  claim 
for  delay  or  damages  by  reason  of  imperfec- 
tion in  construction  or  in  quality  of  material 
G.  did  nothing  more  under  the  contract,  and 
D.  completed  the  houses,  expending  more 
than  the  balance  payable  under  the  contract, 
and  also  claiming  damages,  etc  The  three 
lots  had  not  been  conveyed  to  C. :  —  Heid^ 
that  the  plaintiffs,  who  did  work  and  fur- 
nished materials  for  the  buildings,  and  had 
registered  mechanics'  liens  against  the  prop- 
ert:^  built  on,  and  established  by  evidence 
their  rights  thereto,  were  entitled  to  the 
equity  in  the  three  lots,  after  the  satisfac- 
tion of  D.'s  claim  for  payments  made  and 
damages. — Judgment  of  Stuart,  J.,  11  W.  L. 
R.  603,  reversed,  and  judgment  to  be  entered 
declaring  the  plaintiffs  entitled  to  Uens,  and 
directing  a  sale  of  the  three  lots,  the  pro- 
ceeds of  such  sale  to  be  applied,  first,  in  pay- 
ment of  the  amount  (to  be  ascertained  by 
the  Master)  which  D.  was  entitled  to  de- 
duct over  and  above  the  sum  of  $3,000,  and 
secondly,  in  satisfaction  of  the  plaintiff's 
claims — the  balance,  if  any,  to  be  paid  to 
C. — Special  directions  as  to  costs.  Head  Co. 
y.  Coffin  (1910),  13  W.  L.  R.  663. 

I<ands  of  sohool  board  —  Installation 
of  furnace  in  building  —  Mechanics*  Lien 
Act,  s.  4  —  Compliance  with  Act  —  Strict 
construction  —  S,  H  —  Sub-contractor  • — 
Performance  of  sub-contract  —  Compliance 
%Dith  terms  of  principal  contract  —  S.  2^— 
Rejection  of  furnace  —  Lien  notwithstand- 
ing —  Delay  in  completion  of  work.] — The 
lands  of  a  school  board  may  be  made  subject 
to  a  mechanic's  Uen. — Lee  v.  Broley,  11  W. 
L.  R.  38,  2  Sask.  L.  R.  88,  followed.— The 
installation  of  a  furnace  in  a  building  comes 
within  the  terms  of  s.  4  of  the  Alberta 
Mechanics'  Lien  Act. — If  the  Act  is  to  be 
strictly  construed  against  the  person  claim- 
ing the  lien,  it  is  so  only  in  the  construc- 
tion of  the  sections  dealing  with  the  creation 
of  the  lien,  and  not  of  those  dealing  with  its 
enforcement;  and,  even  as  to  the  former, 
s.  14  of  the  Act  requires  only  a  substantial 
compliance. — ^A   sub-contractor  is   bound    to 
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shew  a  substantial  performance  of  his  own 
contract  with  the  contractor,  but  is  not  bound 
to  a  strict  compliance  with  the  terms  of  the 
principal  contract.— -Section  24  of  the  Act 
gives  the  Court  power,  in  a  Hen  action,  to 
deal  fally  with  the  rights  of  all  the  parties 
who  are  before  it. — Upon  the  evidence,  the 
plaintiff,  a  sub-contractor,  was  held,  to  have 
strictly  complied  with  his  contract  with  the 
principal  contractor,  and  to  be  entitled  to 
enforce  his  lien,  notwithstanding  that  the 
fomace  which  he  installed  was  rejected  by 
the  owners,  a  school  board. — Held,  also,  that 
there  was  no  unreasonable  delay  on  the 
plaintiff's  part  in  completing  his  work.  MaU 
kit  V.  Kovar  (1910),  14  W.  L.  R.  327. 

Llea  of  del  credere  agent  —  *'  Ceased 
fnm  any  cause  to  place  or  furnish  mater- 
ioii" — Piling  certificate  of  lis  pendens — Ne- 
glect of  registrar — Payment  hy  promissory 
note  —  Waiver.]  —  Del  credere  agents 
supplying  materials  have  such  an  interest  in 
the  goods  as  entitles  them  to  a  mechanics' 
Uen  as  material-men  under  the  Mechanics' 
Lien  Act.  One  claim  of  lien  can  be  filed  in 
respect  of  all  goods  supplied,  though  from 
different  principals,  and  the  time  for  filing 
it  will  run  from  the  date  of  the  last  delivery, 
irrespective  of  whose  goods  constitute  it. — 
Delivery  of  the  certificate  of  lis  pendens  to 
the  land  titles  office  before  4  p.m.  on  the  last 
day  for  filing  is.  as  against  the  "owner" 
a  sufficient  *'  filing "  within  the  Act ;  not- 
withstanding that  the  registration  is  not 
completed  until  the  next  day. — 8emhle,  that 
the  lien-holder  cannot  be  prejudiced  by  the 
neglect  of  the  registrar;  but  qucere,  where 
a  question  of  priority  arises  as  asrainst  rival 
incumbrancers  who  may  have  been  misled  by 
the  rc^stiar's  error. — ^A  mechanics'  lien  is 
not  waived  by  the  claimant  accepting  and 
negotiating  a  promissory  note  from  the  con- 
tractor. Stoanson  y.  MoUison,  6  W.  L. 
R.  878,  followed. — YHiere  the  claimant,  a 
material-man,  had  delivered  a  small  quan- 
tity of  brick  by  the  contractor's  orders,  some 
six  weeks  after  he  had  been  given  a  promis- 
sory Dote  for  the  bulk  of  the  material  sup- 
plied by  him,  under  a  general  contract  to 
snpply  all  the  brick  required;  and  it  ap- 
peared that  more  bricks  were  at  the  time 
still  required  for  the  completion  of  the  build- 
ing, and  it  was  not  shewn  that  the  claimant 
had  not  acted  in  good  faith,  or  that  the 
arrangement  for  supplying  the  bricks  had 
been  terminated  when  the  note  was  given : — 
Hdd,  that  the  claimant  had  not  "ceased 
from  any  cause  to  place  or  furnish  mater- 
ials,** prior  to  such  last  delivery,  althotigh 
it  was  not  shewn  that  the  brick  had  gone 
into  the  boUdlng.  and  whatever  the  motives 
o€  the  contractor  in  giving  the  order. — In 
an  action  to  enforce  a  mechanics'  lien  the 
ooos  does  not  lie  upon  the  plaintiff  to  shew 
that  there  is  a  sum  of  money  owing  by  the 
<>wner  to  the  contractor  out  of  which  the 
lien  can  be  realised.  If  this  is  disputed,  it 
is  a  matter  of  defence.  Oorman  i  Co,  v. 
ArtkibaU,  Anderson  t.  Anderson^  1  Alta. 
U  R.  5%  8  W.  L.  B.  916. 

Xiem  of  rab-eoatraetor  —  Pleadings — 
Amendment  —  Filing  of  claim  of  lien  — 
Time  of  completion  of  work — ^Architect's  cer- 
tificate—Unimportant work  done,  after  sub- 
stantial completion — ^Promissory  notes  taken 
bf  sob-contractor  from  contractor — Discount 


— Non-extinguishment  of  debt — ^Notes  retired 
by  sub-contractor — Statement  of  sub-contrac- 
tor as  to  amount  due — Estoppel — ^No  altera- 
tion in  position — Nothing  due  from  owner  to 
contractor — Provisions  of  Alberta  Mechan- 
ics' Lien  Act  —  '*  Owing  and  payable  "  — 
Lien  arising  on  commencement  of  work  — 
Amount  for  which  lien  to  be  enforced  — 
Change  in  specifications — ^Extras — Interest. 
Sioanson  v.  MoUison  (Alta.),  6  W.  L.  R. 
678. 

NoB-ooiiipletioii  of  "work  by  ooa- 
tractor  —  Payments  made  by  owner  be- 
yond contract  price — Discounting  contrac- 
tor's promissory  notes  for  less  than  amount 
due — Estoppel— -Sections  19  and  S2  Alberta 
Mechanics*  Lien  Act.] — Action  to  enforce  a 
mechanic's  Uen.  Any  work  done  or  material 
supplied  after  the  amounts  paid  in  satisfac- 
tion or  prevention  of  liens  and  the  amounts 
unpaid  for  which  liens  exist  together  equal 
the  contract  price,  cannot  give  rise  to  any 
lien,  and  any  lien  then  existing  cannot  sup- 
port any  claim  for  any  such  work  or  mater- 
ial. Any  payment  made  in  satisfaction  of 
any  claim  for  such  work  or  material  cannot 
discharge  the  owner  from  liability  for  any 
claim  under  a  pre-existing  lien.  Taking  a 
promissory  note  for  part  of  the  amount  ow- 
ing and  the  negotiation  of  such  note  will  not 
extinguish  plaintiff's  lien.  Judgment  for 
amount  claimed.  Breckenridge  d  Lund 
Lumber  Co.  v.  Trains  (Alta.),  10  W.  L.  R. 
392,  2  Alta.  L.  R.  71. 

Affirmed  43  S.  C.  R.  59. 

Orer-pajnteiit  to  oontraotor  —  Li- 
ability of  owner  of  land — Attaching  of  lien 
— ^Negotiation  of  note— CJlaim  of  lienholder — 
Waiver  —  Estoppel  —  6  Edw.  VII.  c.  21 
(Alta.).  Travis  y.  Breckenridge-Lund  Co. 
(1910),  2  Alta.  L.  R.  71,  affirmed,  43  S.  O. 
R.  59. 

Pajnteiits  nuide  by  owner  to  eom- 
tractor  —  Credit  —  Final  certificate  of 
architect  withheld.] — ^The  same  decision  is 
given  here  as  in  Ross  v.  Oorman,  1  Alta. 
L.  R.  516,  9  W.  L.  R.  319.  The  daim 
of  a  lien-holder  will  not  be  defeated  by  the 
absence  of  an  architect's  final  certincate. 
Deduction  by  way  of  liquidated  damages  not 
allowed  where  there  was  delay  by  contrac- 
tor, onus  being  on  owner  to  shew  contractor 
should  not  have  been  given  an  extension  of 
time,  the  lien-Aiolder  not  being  the  contractor. 
Lundy  v.  Henderson,  9  W.  L.  R.  327. 

WbeB  lien  attaohes  —  Payment  by 
otoner  to  contractor  —  Discharge  of  Uen  — 
Liability  of  owner  limited  by  contract  price 
—  Lien  claimed  by  partnership  of  which 
"owner**  a  member.] — A  lien  arises  and  at- 
taches, under  the  Mechanics'  Lien  Act,  as 
soon  as  work  is  done  or  materials  furnished, 
subject  to  be  increased  or  decreased  in 
amount,  from  time  to  time,  as  further  work 
is  done  or  materials  furnished,  on  the  one 
hand,  or  payments  made  to  the  lien-holder  on 
the  other  hand.  Payments  made  by  the  ow- 
ner to  the  contractor  after  the  lien  has  at- 
tached, are  no  discharge  of  such  liens  for 
work  and  materials;  but  neither  the  owner 
nor  the  land  can  be  held  liable  to  the  lien- 
holders  for  a  greater  aggregate  sum  than  the 
amount  of  the  contract  price. — ^A  claimant 
under  the  Act  is  not  bound  to  give  any  notice 
of  lien  to  the  owner. — A  lien  claimed  by  a 
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partnership  stands  in  no  different  position  to 
any  other  lien  by  reason  of  "  the  owner  "  be- 
ing a  member  of  the  partnership. — Judgment 
of  Harvey,  J.,  1  Alta.  L.  R.  109,  7  W.  L. 
R.  630,  8  W.  L.  R.  413,  affirmed.  Rots  v. 
Gorman,  1  Alta.  L.  R.  516,  9  W.  L.  R.  319. 

Work  done  at  iastaaoe  of  lessoes  — 

Knowledge  of  lessor  —  Ahacnce  of  notice 
dUclaiminff  responeihilitp  —  **  Owner**  — 
Mechanics*  Lien  Act,  sees,  4*  ■^■^»  -'-♦•l — Sec- 
tion 4  of  the  Alberta  Mechanics*  Lien  Act 
provides  that  any  one  doing  work  on,  or 
famishing  materials  in  the  construction  of, 
any  building  on  any  land,  at  the  request  of 
the  owner  of  the  land,  shall  have  a  lien  for 
the  price  of  such  work  or  materials.  **  Own- 
er" is  defined  as  including  a  person,  having 
any  interest  in  the  land,  at  whose  request  or 
with  whose  consent  the  work  is  done.  Sec- 
tion 11  provides  that  any  building  constructed 
with  the  knowledge  of  the  owner  shall  be 
held  to  have  been  constructed  at  his  request, 
unless  he  has  given  notice  that  he  will  not 
be  responsible.  The  defendant  L.  leased  land 
and  buildings  to  the  defendants  S.  and  A., 
with  an  option  to  purchase.  S.  and  A.  al- 
tered and  improved  the  buildingrs.  with  the 
knowledge  of  L.,  who  gave  no  notice  that  he 
would  not  be  responsible.  The  plaintiffs, 
who  had  done  work  upon  the  premises  or 
supplied  material  used  in  the  alterations, 
registered  mechanics'  liens  against  the  land. 
After  this,  L.  cancelled  the  lease:  —  Held, 
that  the  interest  of  L.  was  subject  to  the 
plaintiffs'  liens;  L.  being  an  "owner,"  with- 
in the  meaning  of  sees.  4  and  11.  Section 
11  applies  only  to  cases  that  do  not  come 
within  sec.  4,  in  which  the  owner  has  in 
fact  requested  the  work  to  be  done.  Ander- 
son  V.  Qodsaly  7  B.  O.  R.  404.  discussed. — 
Heldf  also,  that  L.  not  having  been  preju- 
diced thereby,  objections  made  to  the  forms  of 
some  of  the  liens  could  not  prevail:  sec.  14 
of  the  Act. — Held,  also,  that  the  work  of 
superintendence  is  work  done  in  or  for  the 
construction  of  a  building,  within  the  terms 
of  the  Act^  so  as  to  give  the  superintendent 
a  lien.  Judgment  of  Beck.  J.,  affirmed. 
Scratch  v.  Anderson  (1911),  16  W.  L.  R. 
145,         Alta.  L.  R. 


2.  British  Ck>LnMBiA. 

Aotion  to  enforce  lien  —  Statement 
of  tcork  done — Insufficiency — Amendment  — 
Mechanics*  Lien  Act,  1900,  ss.  12,  13— Trade 
custom — Method  of  computing  bricks  —  Un- 
reasonable usage — Absence  of  knowledge  — 
Set-off — Defective  work.] — In  an  action  in  a 
County  CJourt  to  enforce  a  mechanics'  lien, 
the  plaintifTs  statement  of  the  work  done 
not  complying  with  s.  12  of  the  Mechonics' 
Lien  Act  of  1900,  an  amendment  of  the  plaint 
was  allowed,  it  being  held,  that  s.  13  gave 
power  so  to  amend. — ^The  plaintiff's  contract 
was  to  lay  bricks  by  the  thousand,  but  he 
sought  to  affix  to  it  an  alleged  usage  of  brick- 
layers that,  in  a  contract  to  lay  bricks  by 
the  thousand,  unless  kiln  count  is  specified, 
the  method  of  ascertaining  the  number  of 
thousands  is  by  measuring  the  wall.  There 
was  no  evidence  that  this  alleged  usage  was 
known  to  the  defendant,  and  he  stated  that 
it  was  not  known  to  him : — Held,  that  the 
alleged  usage  was  an  unreasonable  one,  and 


not  binding  on  the  defendant;  and  the  plain- 
tiff was  entitled  to  recover  for  laying  only 
the  actual  number  of  bricks  in  the  wall,  that 
is,  on  the  basis  of  kiln  count. — ^The  bricks 
were  put  into  the  wall  in  a  wet  condition, 
and  it  was  shewn  that  in  order  to  noiake  good 
work,  the  bricks  should  be  dry.  The  wall  fell 
down,  and  the  plaintiff  rebuilt  part  of  it, 
but  it  cost  the  defendant  $590  in  labour  to  do 
the  rest  of  the  work : — Held,  that  the  defend- 
ant entitled  to  a  set-off  of  $250  as  claimed 
by  him.  Allen  v.  Deane  (1910),  14  W.  L. 
R.  622. 

Certilleate  of  aotion  —  Filing — Tiwte 
— Existence  of  lien,} — The  certificate  of  ac- 
tion required  by  s.  24  of  the  Mechanics'  Lien 
Act  must  be  filed  within  the  time  therein 
limited,  otherwise  the  lien  ceases  to  exist 
Dunn  V.  Holbrook,  7  B.  C.  R.  533. 

Olearinc  lancL]  —  The  defendant  em- 
ployed a  contractor,  under  a  written  contract, 
to  clear  a  quantity  of  land  for  the  purpose  of 
cultivation : — Held,  that  the  plaintiff,  a  la- 
bourer who  worked  for  the  contractor  upon 
the  land,  was  not  entitled  to  a  lien  for  his 
work,  under  s.  4  of  the  British  Columbia 
Mechanics'  Lien  Act,  as  amended.  Black  v. 
Hughes,  22  C.  L.  T.  220. 

Filing  of  olaim  for  lien  —  Time  of 
completion  of  work — Notioe  to  owner — Bri- 
tish Columbia  Mechanics*  Lien  Act,  1907,  s. 
2 — Delivery  in  periods — Sale  on  general  ac- 
count— Service  of  notice  on  agent  of  owner.] 
— (Consolidated  actions  to  enforce  mechanics' 
liens.  A  fifteen  days*  notice  required  by  s. 
2  of  the  above  Act  means  15  days  before 
the  completion  of  the  work  as  a  whole.  As 
the  trial  Judge  had  held  that  there  was  no 
lien  properly  filed,  an  appeal  lay  notwith- 
standing s.  24  of  the  amending  Act  of  1900. 
Notice  of  intention  to  claim  a  Uen  given  to 
the  owner's  agent  held  to  be  good.  Coughlan 
V.  National,  11  W.  L.  R,  2&. 

Appeal  from  above  judgment  allowed. 
Ibid,  491. 

XCateriala  fnmiahed  —  Request  of 
owner — ^Authority  of  agent — Onus — Limita- 
tion of  agent's  powers — Absence  of  notice  to 
material  man — Estoppel  —  Time  for  filing 
claim — Delivery  of  new  materials  after  ex- 
piry— Colourable  delivery  to  extend  time  — 
Judgment  in  personam  —  Jurisdiction  of 
County  Court — ^Appeal  to  full  Court  (B.C-). 
Say  ward  v.  Dunsmuir  (B.C.),  2  W.  L.  R. 
319. 

Materiala  fnmialied  —  Request  of 
owner  —  Implication.  Fortin  v.  Pound 
(B.C.),  1  W.  L.  R.  333. 

Bffatexial  men  —  Action  to  enforce 
lien — Payment  or  satisfaction  —  Appropria- 
tion of  payment  made  by  contractor  to  mater- 
ial men  with  owner's  money — Hardship  upon 
owner.  Lemon  v.  Dunsmuir  (B,C.),  5  W.  L. 
R.  605. 

Bffaterial  men  —  Action  to  enforce 
lien — Payment  or  satisfaction  —  Appropria- 
tion of  payment  on  account.] — ^The  defendant 
Ilorrobin  contracted  to  build  a  house  for  the 
defendant  Henshaw.  Horrobin  contracted 
with  the  plaintiffs  to  supply  the  lumber  and 
building  materials.  Previous  to  this,  Horro- 
bin, who  was  indebted  to  the  plaintiffs,  gave 
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tfaem  a  30-day  note   for  $1,700,   on   which, 
abont  due  date,  he  paid  them  $1,000  on  ac- 
ooont,  in  doing  which  he  overdrew  his  bank 
account  bj   about   that   sum.     A   few  days 
afterwards  he  was  paid  the  sum  of  $1,200 
by  cheque,  stated  on  its  face  to  be  "  re  Mrs. 
Henshaw.**     This  cheque  Horrobin  indorsed 
over  to  his  bank,  making  good  his  overdraft, 
which  he   had  obtained   on   the   strength   of 
the  promise  of  the  defendant  Henshaw's  pay- 
ment   The  plaintiffs  applied  the  $1,000  pay- 
ment to  the  reduction  of  the  overdue  note. 
Horrobin,  through  injuries  received  from  a 
&U,  was  unable  to  give  evidence  at  the  trial, 
80  that  the  statement  by  the  plaintiffs'  ac- 
countant  that   there   was   no   appropriation 
by  Horrobin  of  the  $1,000  to  the  defendant 
HensfaaVa   account,    was    not   contradicted. 
Hie  plaintiffs  placed  a  lien  on  the  building 
for  $&4S.45.     The  trial  Judge  came  to  the 
oandnsion  that  the  $1,700  note  must  have 
indnded  some  of  the  materials  supplied  for 
the  house  in  question,  and  that  the  defendant 
Henshaw  was  entitled  to  a  credit  of  some 
amount  which  the  accounts  ought  to  shew, 
and  dismissed  the  action  as  against  the  de- 
fendants:— Held,  on  appeal,  that  there  had 
been  no  appropriation  by  Horrobin,  but,  on 
the  facts,  that,  as  tiiere  had  been  a  shortage 
in  delivery  of  lumber  entitling  the  defendant 
Henshaw  to  a  certain  credit,  the  claim  had 
been  brought  for  too  much,  and  there  should 
be  a  reference. — Observations  on  the  effect 
of  granting  a  lien  to  a  material  man  under 
the  amendments  of  1900.     British  OolMmbia 
U%a»,  Timber,  and  Trading  Co,  Y.  Horrohin, 
5  W.  L.  R.  275,  12  B.  O.  R.  426. 

Uem  of  swlb'^ontraotor  —  Time  for 
registeringh— Completion  of  work  —  8uh»tan- 
ail  loork  done  to  improve  plant  after  work 
wppoied  to  he  eomplete.'\  —  The  plaintiffs 
were  sub-contractors  for  the  installation  of 
the  heating  system  in  a  hospital,  and  com- 
pleted their  work,  as  the  workmen  thought, 
early  in  December,  1006,  but,  upon  a  test 
being  made,  it  was  ascertained  that  the  plant 
was  not  sufficient  to  heat  the  building  to  the 
Rquired  temperature.  As  the  hospital  was 
then  being  osed,  it  was  impossible  to  turn  off 
the  water  and  make  alterations  in  the  plant, 
and  the  alterations  could  not  be  and  were 
not  made  until  May.  The  plaintiffs  were 
acting  in'  good  faith;  they  registered  their 
lien  within  31  days  from  the  time  of  com- 
pleting the  alterations  in  May — the  work 
then  done  being  for  the  purpose  of  increasing 
the  effidency  of  the  plant  so  that  it  would 
heat  the  building  in  accordance  with  the 
terms  of  the  guarantee  given  by  the  plain- 
ti£b: — HM,  that  it  was  substantial  work. 
and  not  work  that  could  be  described  as  being 
done  to  remedy  slight  defects,  such  as  stop- 
ping leaks ;  and  therefore  the  lien  was  regis- 
tered in  time. — Day  v.  Crovm  Grain  Co,,  O. 
B.  [1906]  A.  C.  150,  followed.  WMmster 
T.  Crow's  Neet  Pass  Coal  Co.  (1910),  13  W. 
L.R.621. 


—  Holder  of  option  — 

-^  Owner,"} — ^The  defendant,  a  mine  owner, 
gave  C.  an  option  to  buy  a  mine  for  $25,000, 
Jith  liberty  to  work  it,  the  net  proceeds  to 
K  applied  towards  payment.  The  plaintiffs 
daiped  liens  for  labour  while  employed  by 
U.  in  working  it  under  the  agreement.  C. 
«d  not  ezerdae  his  option  :—J76ld,  Irving, 
J-»  .disMnting,  that  the  plaintiffs  were  not 
entitled  to  liens  under  the  Mechanics'  Lien 


Act  There  is  no  lien  given  for  cooHng  un- 
der the  Act  Anderson  v.  Oodsal,  7  B.  C. 
R.  404. 

Miadeaoriptioii  of  land  —  Right  to 
amend  lien — Interest  of  timber  licensee,] — 
Where  the  land  sought  to  be  charged  by  lien 
is  misdescribed  in  the  lien  affidavits,  the 
Court  will  not  give  leave  to  amend  by  correct- 
ing the  description,  as  that  would  in  effect 
be  creating  a  lien,  and  the  statute  provides 
a  specific  mode  for  creating  a  lien. — Section 
54  of  the  Land  Act,  which  vests  in  the  holder 
of  a  special  timber  license  all  rights  of  pro- 
perty in  all  trees,  timber,  and  lumber  cut 
within  the  limits  of  the  license  during  the 
term  thereof,  does  not  give  any  estate  in 
the  land  itself  chargeable  under  the  Mech- 
anics' Lien  Act  Rafuse  v.  Hunter,  MaoDon- 
aid  V.  Hunter,  12  B.  C.  R.  126,  3  W.  L.  R. 
381. 

"  Owner  "  —  Interest  in  land  —  Vendor 
and  purchaser,] — ^The  plaintiffs  claimed  a  me- 
chanics' lien  for  $633  against  the  estate  and 
interest  of  L.  and  T.  in  certain  lota  in  the 
vicinity  of  New  Westminster,  for  lumber 
furnished  under  the  following  circumstances; 
T.,  the  registered  owner,  agreed  to  sell  the 
land  for  $1,200  to  L. ;  $50  was  paid  down, 
and  the  balance  was  to  be  paid  immediately. 
No  agreement  in  writing  as  required  by  the 
Statute  of  Frauds  was  executed,  but  L.  en- 
tered into  possession  of  the  premises  and  pro- 
ceeded to  fit  up  the  buildings  for  the  purpose 
of  his  business  as  a  butcher  for  a  slaughter 
house,  spending  a  large  sum  in  so  doing,  and 
the  lumber  in  respect  of  which  the  lien  was 
claimed  was  used  in  building  and  repairing 
the  slaughter  house  and  putting  up  a  fence 
on  the  land: — Held,  that  the  lien  attached 
only  upon  whatever  Interest  L.  might  have 
in  the  land.  Anderson  Y.  GodsaU,  7  B.  O. 
R.  404,  foUowed.  British  Columbia  Timber 
and  Trading  Co,  v.  Leberry,  22  C,  L.  T.  273. 

Preservatloii  of  lien  —  Work  done 
after  final  certificate  and  acceptance  of  buUd- 
ing — Sub-contractor  —  Alteration  in  toork — 
Personal  liability  of  owner — Request  of  hus- 
band—Proof of  agency.] — ^Where  a  plaintiff 
claims  to  revive  a  mechanic's  lien  by  means 
of  material  supplied  and  work  done  after 
the  completion  of  a  building,  and  after  the 
architect  has  given  the  final  certificate,  it 
is  incumbent  on  him  to  prove  clearly  that  the 
material  was  supplied  and  the  work  done 
in  pursuance  of  and  as  a  part  of  his  original 
agreement.  The  defendant  built  a  house, 
which  she  supposed  was  completed  on  the 
15th  September,  1909,  when  her  architect 
accepted  it,  and  40  days  later  issued  his 
final  certificate.  The  final  payment  was 
made  on  the  8th  November.  On  the  26th 
January,  1910,  the  plaintiff,  a  plumber, 
changed  a  register,  the  original  one  not  being 
according  to  specifications.  A  month  before 
that  the  contractor  had  left  Victoria,  and  the 
plaintiff  knew  it  The  architect  and  the 
defendant  were  not  aware  that  anything  fur- 
ther was  to  be  done,  and  the  defendant  did 
not  know,  until  served  with  the  summons 
in  this  plaint  to  enforce  the  lien,  that  the 
register  had  been  changed : — Held,  that  the 
change  in  the  register  was  not  to  be  regarded 
as  part  of  the  work  to  be  done  under  the 
plaintiff's  sub-contract  so  as  to  keep  the 
lien  alive. — ^It  was  sought  to  make  the  de- 
fendant personally  liable  because  her  husband 
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had  requested  the  plaintiff  to  do  the  work : — 
Held,  that  the  facta  shewn  were  not  sufficient 
to  justify  a  finding  that  the  husband  was  the 
wife's  agent  Lawrence  v.  LandBherg 
(1910),  14  W.  li.  R.  477. 

Preaerration  of  lien  —  Work  done 
hy  Buh'Ooniractor  after  Hme  for  filing  lien 
ewpired  —  Attempt  to  preserve  lien  —  8ub- 
eontractor  going  on  premises  in  spite  of 
notice  forbidding  him  —  Trespass  —  B,  C, 
Mechanics*  Lien  Act,  ss.  4,  7.]— Plaintiff, 
a  sub-contractor  for  plastering,  had  allowed 
the  time  for  filing  his  lien  to  expire.  Under 
the  building  contract  the  plasterer  was  to 
"fix  up"  after  the  other  trades.  He  now 
attempted,  against  the  instructions  of  the  de- 
fendant, the  owner,  to  do  some  *'  fixing  up," 
worked  about  4  hours  and  then  filed  his  lien : 
— Held,  that  as  he  was  trying  to  manufac- 
ture a  lien  his  action  to  enforce  his  lien 
must  be  dismissed.  Sherritt  v.  McCaUum 
(1910),  12  W.  L.  R  637. 

Tiaie  for  rogistration  —  Completion 
of  toork — Principal  and  agent — Authority  of 
agent — Limitation  —  Estoppel — Judgment  in 
personam — Finding  of  fact — Review  by  ap- 
pellate Court.1  —  Whether  material  is  sup- 
plied in  good  faith  for  the  purpose  of  com- 
pleting a  contract,  or  as  a  pretext  to  revive 
a  right  to  file  a  lien,  is  a  question  of  fact  for 
the  trial  Judge,  and  his  decision  on  such  fact 
should  govern. — Where  an  agent  is  vested 
with  general  authority,  and  such  authority  is 
subsequently  sought  to  be  limited  by  writing, 
notice  of  such  subsequent  limitation  must  be 
conveyed  to  third  parties  having  dealings 
with  the  agent.  In  the  absence  of  such  no- 
tice, the  principal  is  estopped  from  setting  up 
the  limitation  as  against  a  third  party  acting 
bona  fide- — Whether  authority  has  been  con- 
ferred on  an  agent  is  a  question  of  fact, 
which  may  be  proved  by  shewing  that  it  was 
expressly  given ;  or  the  acts  of  recognition  by 
the  principal  may  be  such  that  the  author- 
ity may  be  inferred. — When  the  relationship 
of  debtor  and  creditor  is  established  on  the 
hearing  of  a  claim  for  a  mechanic's  lien, 
the  jurisdiction  of  the  Ck)unty  Court  Judge 
to  give  a  judgment  in  personam  arises  under 
s.  1^  of  the  Mechanics'  Lien  Act  Amendment 
Act,  1900.— Per  Duff,  J.  i—A  finding  of  fact, 
based  entirely  upon  the  inference  which  the 
trial  Judge  has  drawn  from  the  evidence  be- 
fore him,  may  be  freely  reviewed  by  the  Ck>urt 
of  Appeal.  Hood  V.  Eden,  36  S.  C.  R.  476, 
at  p.  483,  referred  to. — ^A  principal  who, 
knowing  that  an  agent  with  a  limited  auth- 
ority is  assuming  to  exercise  a  general  autho- 
rity, stands  by  and  permits  third  persons  to 
alter  their  position  on  the  faith  of  the  exist- 
ence in  fact  of  the  pretended  authority,  can- 
not afterwards,  against  such  third  persons, 
dispute  its  existence.  Sayward  v.  Dunsmuir, 
11  B.  0.  B.  376,  2  W.  L.  R.  319. 

Woodman's  lien  —  Action  for  wages — 
Pursuing  both  remedies — Estoppel]  —  The 
plaintiff  was  employed  by  G.,  who  had  a  con- 
tract with  the  defendants,  to  cut  logs  on 
their  land,  and  brought  this  action  in  a 
(3ounty  Court  under  the  Mechanics'  Lien  Act 
for  $74.44  for  wages.  Before  the  commence- 
ment of  this  action  the  plaintiff  and  sixteen 
others  obtained  a  joint  judgment  in  the  same 
Court  against  G.,  under  the  Woodman's  Lien 
for  Wages  Act,  for  the  gross  amount  of  their 
wages.     In  that  action  G.  and  the  company 


were  defendants,  but  the  action  was  discon- 
tinued against  the  company,  as  they  released 
all  claim  to  the  logs  seized  by  the  sheriff: — 
Held,  that  the  plaintiff  was  estopped  from 
proceeding  under  s.  27  of  the  Mechanics'  Lien 
Act  for  the  balance  of  his  wages.  Wake  v. 
Canadian  Pacific  Lumber  Co,,  22  C.  L.  T. 
153,  8  B.  C.  R.  358. 

Woodman's  lien  —  British  Columbia 
law — Wages — Contractor  —  Pay-roU  —  Mas- 
ter and  Servant] — Under  the  sections  of  the 
Mechanics'  Lien  Act  relating  to  woodmen's 
wages,  a  person  by  requiring  only  the  pro- 
duction of  the  pay-roll  is  not  relieved  of  lia- 
bility to  the  workmen  for  the  amounts  dae 
them  from  the  contractor ;  he  must  have  pro- 
duced to  him  a  receipted  pay-roll,  shewing 
that  the  wages  were  actually  paid  by  the  con- 
tractor. Young  v.  West  Kootenay  Shingle 
Co.,  11  B.  C.  R.  171,  1  W.  L.  R.  184. 


3.  Manitoba. 

Action  by  snb-oontraetor  mcaisst 
eontraotor  —  Parties  —  Former  owner.] 
— ^A.,  an  owner  of  property,  who  haa  em- 
ployed a  contractor  to  build  a  house  for  him, 
and,  before  the  filing  of  a  lien  under  the 
Mechanics'  and  Wage  Earners'  Lien  Act  by 
a  sub-contractor  for  his  claim  against  the 
contractor,  has  sold  and  conveyed  all  his  in- 
terest in  the  land  to  a  purchaser,  is  neither 
a  necessary  nor  a  proper  party  to  the  action 
afterwards  commenced  to  realize  the  lien, 
as  the  plaintiff  could  not  have  any  relief 
against  him.  Although  the  plaintiff's  <daim 
would  be  limited  to  the  amount  due  by  A. 
to  the  contractor,  and  he  would  have  to  prove 
what  that  indebtedness  was,  yet  that  would 
not  justify  making  A.  a  party,  as  the  plaintiff 
could  prove  that  indebtedness  at  the  trial 
or  on  a  reference  to  the  Master  without  hav- 
ing A.  before  the  Court  Christie  ▼.  McKay, 
15  Man.  L.  R.  612,  2  W.  L.  R.  303. 

Aetion  to  enforce  lien  —  Costs  of 
plaintiff  and  other  Hen-holders — Percentage 
of  gross  amount  of  all  Hens — Mechanioe*  and 
Wage  Earners*  Lien  Act] — Under  s.  87  of 
the  Mechanics'  and  Wage  Earners'  Lien  Act. 
R.  S.  M.  1902  c.  100,  where  there  are  several 
successful  lien-holders  besides  the  plaintiff, 
the  maximum  of  costs,  exclusive  of  disburse- 
ments, that  can  be  allowed  to  the  plaintiff  is 
25  per  cent,  of  the  total  amount  awarded  to 
him  and  the  other  lien-holders,  reduced  by  the 
total  sum  of  costs  awarded  to  the  other  lien- 
holders,  so  that  in  no  event  shall  the  defend- 
ant have  to  pay  in  costs,  exclusive  of  dis- 
bursements, a  sum  greater  than  25  per  cent. 
of  all  sums  awarded  against  him  to  lien- 
holders  in  the  action.  McDonald  Dure  Jjum- 
ber  Co,  v.  Workman,  18  Man.  L.  R.  419, 
10  W.  L.  R.  87. 

Action  to  enforce  lien  —  Pleading — 

Defence — Time  for  flHng  Uen  and  instituting 
proceedings — Right  to  Hen,] — Under  s.  45  of 
the  Mechanics'  and  Wage  Earners'  Lien  Act, 
R.  S.  M.  1902  c.  110,  and  the  form  No.  7 
in  the  schedule  of  forms  appended  to  the  Act, 
it  is  permissible  for  a  defendant,  in  an  action 
under  that  Act,  to  plead  that  the  lien  asserted 
by  the  plaintiff  was  not  filed,  and  that  the 
proceedings  had  not  been  instituted,  iv^ithin 
the  time  required  by  law,  but  not  tliat  the 
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plaintiff  was  not  entitled  to  said  lien,  which 
is  only  an  allegation  of  a  condusion  of  law. 
Imperial  Elevator  Co.  v.  Welch,  4  W.  L.  R. 
51,  16  Man.  L.  R.  136. 


—  **  Actual  dishur»ement» "  — 
Counsel  /ec«.l— Counsel  fees  not  shewn  to 
have  been  actually  paid  should  not  on  taxa- 
tion of  costs  be  treated  as  actual  disburse- 
ments within  the  meaning  of  s.  37  of  the 
Mechanics'  and  Wage-Earners'  Lien  Act,  R. 
8.  M.  19Q2  c  110. — Cohhan  Manufacturing 
Co.  V.  Lake  Simcoe  Hotel  Co,,  5  O.  L.  R. 
447.  2  O.  W.  R.  310,  followed.  Leihrock  v. 
Aiame,  7  W.  L.  R.  700,  17  Man.  L.  R.  575. 

Gssts    rabseqvent    to    Judfcment    — 

TagaHon  —  Powers   of  taaing  officer.']   — 
"  Costs  "  in  8.  37  of  the  Mechanics'  and  Wage 
Earaers*  Lien  Act,  R.  S.  M.  1902  c.  110, 
refen  to  the  costs  up  to  and  including  the 
triaU  and  means  the  coats  which  are  allowed 
by  the  Judge  at  the  hearing  and  entered  in 
die  judgment  and  the  provisions  of  that  sec- 
tion limitiiig  the  costs  to  be  allowed  do  not 
apply  to  the  subsequent  costs  of  sale  and  pro- 
eeedings  before  the  Master;  and  where  the 
Judgment  pronounced  empowered  the  Master 
to  tax  and  add  to  the  plaintiffs'  claim  the 
eosts  of  the  subsequent  proceedings,  and  the 
Master  under  it  aUowed  the  ordinary  costs  of 
a  sale  conducted  in  his  office,  and  there  was 
no  appeal  from  the  judgment,  the  Court  could 
not  on  an  appeal  from  the  taxation  interfere 
with  the  provisions  of  the  judgment.     The 
altematiye  procedure  provided  by  s.  31  can- 
not be  assumed  to  be  any  less  expensive  than 
the  ordinary,  so  as  to  constitute  a  case  for 
the  application  of  s.  39,  and  at  any  rate  the 
question  of  Uie  least  expensiye  course  is  one 
to  be  dealt  with  by  the  trial  Judge,  and  one 
with  which,  without  special  direction  in  the 
judgment,  the  taxing  officer  has  no  right  to 
interfere.     Humphreif  v.   Cleave,  24  C.   L. 
T.  374,  15  Man.  L.  R.  23. 


Ll«m  of  mAteriftl  maa  —  Right  to 
maintain  claim  as  against  owner — ^Payment 
— Waiver  of  lien — Acceptance  of  promissory 
note — ^Agreement  not  to  file  lien.  John  Ar- 
Imtknot  Co.  ▼.  Winnipeg  Manufacturing  Co, 
(Man.),  4  W.  L.  R.  48. 

lAmm.  of  smb-eoiitraetor  —  Oral  agree- 
ment by  owner  with  sub-contractor — Work 
done  on  &itfa  of  Agreement — Personal  judg- 
ment against  owner.  WaadeU  v.  White 
(Man.),  4  W.  L.  R.  562. 

Uom  of  smb-ooBtraotor  —  Settlement 
between  contractor  and  owner — Payment  in 
aidi  and  by  promissory  note — ^Time  at  which 
lien  comes  into  existence — ^Mechanics'  lien 
Act,  s.  32 — Construction.  McCauley  v.  Poio- 
eB,  7  W.  L.  R.  443. 


,II«B  of  '^workmam"  for  wasos— ^m- 
Plomment  -  5y  the  day'*^8,  S^Priofity.]^ 
A  workman  employed  at  a  rate  per  hour  is 
aot  a  workman  employed  "  by  the  day  "  with- 
in the  meaning  of  s.  3  of  the  Builders'  and 
Wofkuen's  Act,  R.  S.  M.  1902,  c.  14,  and 
cui  have  no  direct  claim  against  the  pro- 
prietor, under  s.  4  of  the  Act,  for  his  wages 
earned  in  the  erection  of  a  building  by  his 
employer  for  the  proprietor.  Dunn  v.  yffed- 
»«*,  7  W.  L.  R.  563.  17  Man.  L.  R.  484. 


Iffanitoba  Meohanios*  and  Wago 
Earners'  Iiien  Act.  s.  22  —  Certificate  of 
lis  pendens,  form  of — Commencement  of  ao- 
tion  to  enforce  lien — Time — Preservation  of 
lien,] — Under  s.  22  of  the  Mechanics'  Lien 
and  Wage  Earners'  Lien  Act,  R.  S.  M.  1902 
c.  110,  in  order  to  preserve  a  mechanics'  lien, 
it  is  necessary,  besides  commencing  an  action, 
to  register  a  certificate  of  lis  pendens  in  re- 
spect thereof,  according  to  form  No.  6  in  the 
schedule,  in  the  proper  registry  x>r  land  titles 
office,  within  the  time  prescribed,  and  a  cer- 
tificate that  some  title  or  interest  in  the 
land  is  called  in  question,  without  any  refer- 
ence to  a  mechanics'  lien,  is  not  a  sufficient 
compliance  with  the  statute. — ^Although  the 
lien  may  be  registered  before  commencing 
or  during  the  progress  of  the  work,  yet  an 
action  thereon  cannot  be  commenced  before 
completion.  Curtis  v.  Richardson,  18  Man. 
L.  R.  519,  10  W.  L.  R,  310. 

XCatorials  fnmlslied  —  Drawback  — 
Tfon-completion  of  work  —  Occupation  of 
building — Estoppel,] — ^Persons  supplying  ma- 
terials to  the  contractor  for  the  building  of 
a  house  are  not  entitled  to  the  benefit  of  the 
provisions  of  s.  12  of  the  Mechanics'  and 
Wage  Earners'  Lien  Act,  R.  S.  M.  1902  c 
110,  by  which,  in  the  event  of  the  contract 
not  being  completed,  wage  earners  may  en- 
force liens  against  the  percentage  of  the  con- 
tract price  which  the  owner  is  required  to 
hold  back  under  s.  9  of  the  Act;  but,  if  the 
contract  price  is  payable  by  instalments,  the 
general  lien-holders  may  enforce  their  liens 
pro  rata  to  the  extent  of  any  earned  instal- 
ments in  so  far  as  the  same  remain  unpaid  in 
the  hands  of  the  owner,  although  the  work 
is  not  completed.  Brydon  v.  Lutes,  9  Man. 
L.  R.  463,  followed.  2.  The  occupation  of 
the  uncompleted  house  by  the  owner,  and  the 
mortgaging  of  it,  for  a  sum  to  be  paid  to  the 
contractor  in  accordance  with  one  of  the 
terms  of  the  contract,  do  not  estop  the  owner 
from  setting  up  against  the  lien-holder  that 
the  house  has  not  been  completed,  and  that, 
consequently,  no  more  money  is  due  under 
the  contract.  Pattinson  v.  Luckley,  L.  R. 
10  Ex.  330,  and  Sumpler  v.  Hedges,  [1898] 
1  Q.  B.  673,  followed.  Black  v.  Wiebe,  15 
Man.  L.  R.  260,  1  W.  L.  R.  75. 

Obo  olaiai  of  lien  roKistored  against 
t^ro  lots  —  Separate  houses  on  each  lot — 
Separate  contracts  —  Registration  too  late 
as  regards  building  on  one  lot,  not  saved  by 
later  operations  on  the  other,] — ^Action  to  en- 
force mechanics'  liens.  An  agreement  was 
made  with  plaintiffs  to  instal  plumbing  and 
heating  in  two  houses,  one  to  be  buUt  on 
each  lot,  for  $620  each.  The  work  on  A.  was 
finished  on  29th  July,  on  B.  on  15th  January, 
following.  While  plaintiffs  were  working  on 
A,  it  was  bought  by  H.  who,  30  days  after 
completion  of  plaintiffs'  work  on  A,  paid  the 
defendant  the  full  purchase  price,  having  no 
notice  of  any  lien.  On  Ist  February,  plain- 
tiffs registered  a  lien  against  both  lots: — 
Held,  the  contract  was  divisible,  and  that 
there  was  no  lien  against  A.  Lee  v.  Hill,  11 
W.  L.  R.  611. 

One  lien  asA^st  tw^o  owners  —  En- 
croachment on  wrong  lot,] — A  mechanic's 
lien  registered  against  two  lots  of  land  owned 
by  different  persons  in  respect  of  work  done 
upon  two  houses,  one  on  each  of  the  lots,  on 
the  order  of  one  of  the  owners  and  for  an 
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amonnt  daizned  to  be  due  for  the  work  on 
both  houses,  without  apportioning  the  amount 
as  between  the  two,  cannot  be  enforced  under 
the  Mechanics'  and  Wage  Earners*  Lien  Act, 
1898,  nor  can  effect  be  given  to  the  lien 
against  one  of  the  lots  only  for  the  proper 
amount.  Currier  v.  Friedrick,  22  Gr.  243, 
Oldfield  V.  Barbour,  12  P.  R,  554,  and  Rath- 
bun  V.  Hayford,  87  Mass.  406,  followed. 
Fairclouffh  v.  Smith,  21  C.  L.  T.  447,  13 
Man.  L.  R.  §09. 

Pajmentfl  by  owner  to  'workmen  — 

Deduction  from  percentage  to  be  retained 
by  owner.  Mc Arthur  v.  Martinson  (Man.), 
3  W.  L.  R.  2. 

Paymentfl  made  by  owner  to  eon* 
tractor  'wltbont  notice  of  liena  previ- 
onaly  attached  —  Contract  —  Credit-  — 
Final  certificate  of  architect  withheld — Effect 
on  liens — Liquidated  damages  for  delay  in 
completion — Deduction  from  contract  price — 
Extension  of  time— Onus.  Lundy  v.  Hender- 
son, 9  W.  L.  R,  327. 

Reserve  of  percentaice  of  contract 
price  —  Payments  to  material  men  and 
wage-earners  out  of  the  reserve — Liability  of 
o%oner  for  full  amount  of  reserve."] — The  ow- 
ner of  a  building  in  course  of  erection,  when 
the  contract  price  exceeds  $15,000,  being  re- 
quired by  s.  9  of  the  Mechanics'  and  Wage 
Earners'  Lien  Act,  R.  S.  M.  1902  c.  110,  to 
keep  back  fifteen  per  cent,  of  the"  amounts 
from  time  to  time  earned  by  the  contractor 
and  retain  such  percentages  until  thirty  days 
after  the  completion  or  abandonment  of  the 
contract  for  the  benefit  of  sub-contractors 
who  may  become  entitled  to  file  liens  under 
the  Act,  must  reserve  such  percentages  at  his 
peril,  and  cannot  afterwards,  in  an  action  by 
a  person  who  has  supplied  materials,  deduct 
therefrom  any  payments  he  may  have  made 
under  s.  10  of  the  Act  for  wages  or  materials 
in  order  to  prevent  the  filing  of  liens  there- 
for, as  s.  19  at  the  end  expressly  says  in  eftect 
that  payments  made  under  it  are  not  to 
"  affect  the  percentage  to  be  retained  by  the 
owner  as  provided  by"  s.  9. — Carroll  V. 
MoVicar,  15  Man.  L.  R.  379,  foUowed.  Mo- 
Arthur  V.  Martinson,  3  W.  L.  R.  2,  16  Man. 
L.  R.  387. 

Right  to  lien  —  Discount  of  promis- 
sory note.1 — Notwithstanding  8.-8.  (c)  of  s. 
24  of  the  Mechanics'  and  Wage  Earners'  Lien 
Act,  R.  S.  M.  1902  c.  110,  if  a  person  claim- 
ing a  lien  under  the  Act  takes  a  promissory 
note  for  the  amount,  and  discounts  it,  he 
thereby  forfeits  his  right  to  a  lien.  Arbuth- 
not  {John)  Co.  v.  Winnipeg  Manufacturing 
Co.,  4  W.  L.  R.  48,  16  Man.  L.  R.  401. 

Right  to  lien  —  Discount  of  promis- 
sory note.] — ^The  provision  in  s.-s.  (e)  of  s. 
24  of  the  Mechanics'  and  Wage  Earners'  Lien 
Act,  R.  S.  M.  1902  c.  110,  that  the  accept- 
ance, by  a  person  claiming  a  lien  under  the 
Act,  of  any  promissory  note  for  the  claim 
shall  not  merge,  waive,  pay,  satisfy,  preju- 
dice, or  destroy  any  lien  created  by  the  Act, 
unless  the  lien-holder  agrees  in  writing  that 
it  shall  have  that  effect,  does  not  protect  the 
lien-holder  if  he  discounts  or  transfers  such 
note,  and  in  that  event  his  lien  is  lost  ISd- 
monds  v.  Tieman,  21  S.  C.  R.  406,  followed. 
National  Supply  Co,  v.  Horrobin,  4  W.  L.  R. 
570,  16  Man.  L.  R.  472. 


Snb-oontraotor  —  Liability  of  oumer— 
Failure  to  retmn  percentage — Entire  contract 
— Time  for  filing  lien.]  —  Where  nothing  is 
payable  under  a  building  contract  until  the 
whole  of  the  work  is  completed,  but  the  owner 
voluntarily  makes  payments  to  the  contrac- 
tor as  the  work  progresses,  to  the  extent  of 
the  value  of  the  work  done,  a  sub-contractor 
who  has  not  been  paid  is  entitled,  under  s. 
9  of  the  Mechanics'  and  Wage  Earners'  Lien 
Act,  R.  S.  M.  1902  c.  110,  as  against  the 
owner,  to  a  lien  for  the  amount  due  him,  to 
the  extent  of  20  per  cent  of  such  payments. 
Russell  V.  French,  28  O.  R.  215,  followed. 
The  plaintiff's  claim  consisted  of  charges  for 
different  jobs,  all  in  his  line  of  business,  but 
ordered  at  different  times,  and,  as  to  the  first 
job,  if  considered  separately,  his  lien  was  not 
filed  within  the  time  required  by  the  statute: 
— Held,  that,  in  such  circumstances,  a  mech- 
anic should  not  be  required,  in  order  to 
secure  payment,  to  file  a  lien  after  completing 
each  piece  of  work,  and  that  filing  his  lien 
after  he  has  completed  all  of  his  work  Is 
sufficient.  Carroll  Y.  McViear,  15  Man.  L. 
R.  379,  2  W.  L.  R.  25. 

Time  for  filing  —  Completion  of  con- 
tract—R.  S.  M.  0.  110,  s.  36,  limiting  ap- 
peal to  Supreme  Court,  ultra  vires — B.  If.  A. 
Act,  1867,  ss.  92  and  101.]  —  The  plaintiff 
quit  work  on  an  elevator,  it  being  understood 
that  he  should  return  and  finish  his  contract 
when  the  elevator  was  far  enough  advanced 
to  aUow  him  to  test  the  machinery  which  he 
had  placed  in  it  When  the  plaintiff's  men 
returned  to  finish  the  contract  they  were 
stopped  by  the  company.  Then  the  plaintiff 
registered  a  mechanic's  lien  within  thirty 
days  from  the  attempt  to  finish  his  contract, 
but  more  than  thirty  days  after  his  last  work 
had  been  done  on  the  elevator: — Held,  upon 
the  evidence,  that  Uie  lien  was  registered 
in  time  and  could  be  enforced : — Held,  upon 
appeal,  that  the  time  limited  for  the  registra- 
tion of  liens  under  R.  S.  M.  1902,  c  110, 
8.  20,  does  not  commence  to  run  until  there 
has  been  such  completion  of  the  contract  as 
would  entitle  the  contractor  to  maintain  an 
action  for  the  whole  amount  due  him : — Held, 
also,  that  R.  S.  M.  1902,  c.  110,  s.  36,  which 
enacted  that  the  judgment  of  the  Court  of 
King's  Bench  of  Manitoba,  should  be  final, 
in  suits  relating  to  liens,  and  no  appeal 
should  lie  therefrom,  is  ultra  vires;  the  right 
of  appeal  to  the  Supreme  Ck>urt  of  Canada 
being  a  matter  within  the  jurisdiction  of  the 
Parliament  of  Canada  under  the  B.  N.  A. 
Act,  1867,  s.  101,  is  regulated  by  the  R.  S. 
C.  c.  139,  88.  35  and  36,  even  in  matters 
placed  by  s.  92  of  that  Act,  within  the  ex- 
clusive jurisdiction  of  the  Provincial  Legis- 
lature. Judgment  of  the  Supreme  Court  of 
Canada,  39  S.  C.  R.  258,  affirmed :  jud^ent 
of  the  Court  of  King's  Bench  for  Manitoba, 
16  Man.  L.  R.  366,  3  W.  L.  R.  645,  dis- 
charged; judgment  of  Richards,  J.,  at  trial, 
2  W.  L.  R.  142,  restored.  Day  v.  Crown 
Grain  Co.,  0.  R.,  [1908]  A.  C.  150. 

Time  for  reieiatration  —  Time  when 
last  work  done  and  last  materials  supplied — 
Trivial  but  not  merely  colourable  work — 
bona  fides  —  Complete  contract  —  Separate 
contracts.  Steinman  v.  Koscuk  (Man.),  4 
W.  L.  R.  514. 

Unpaid  vendor  —  Lien  subject  to  claim 
of  — Notice.] — ^The   purchaser  of  a  lot  of 
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land  under  an  agreement  of  sale,  fixing  15th 
Angnst,  1901,  for  payment  of  the  purchase 
money,  was  allowed  to  enter  into  possession 
on  15tli  June,  1901,  and  to  commence  build- 
ing on  the  land.  He  continued  the  expendi- 
ture of  money  upon  the  premises  after  the 
date  fixed  for  payment,  with  the  knowledge 
and  concurrence  of  the  vendors,  but  eventu- 
ally abandoned  the  purchase,  without  having 
paid  anything  to  the  vendors.  They  then 
notified  him  tibat  as  he  had  not  complied  with 
the  terms  of  the  purchase  as  to  time,  his  in- 
terest had  ceased.  The  plaintifiTs  claim  was 
for  a  lien  on  the  interest  of  the  purchaser  in 
the  property,  for  work  done  by  him  in  the 
erection  of  the  building,  but  he  submitted  to 
the  Hen  of  the  vendors  for  the  full  amount 
of  the  purchase  money  of  the  land: — Held, 
that  the  vendors  could  not,  under  the  circum- 
stances, put  an  end  to  the  rights  of  the  pur- 
chaser by  giving  such  a  notice,  and  that, 
apart  from  the  provisions  of  s.  11,  s.-s.  2,  of 
the  Mecdianics*  and  Wage-Earners'  lien  Act, 
ei  y.  c  29,  the  plaintiff  was  entitled  to  the 
lien  asked  for,  with  the  usual  inquiries  and 
dtrection&  Hoffsirom  v.  Stanley,  22  C.  L. 
T.  337.  14  Man.  L.  R.  227. 

Viet.  c.  29  (Maa.)  —  Priorities— Lien- 
kolder9 — Mortgagees  —  Notice — Subrogation 
— Unpaid  vendor  —  Defects  in  statement  of 
Uen  reifisiered — Costs — Counsel  fees.]  —  At 
the  trial  of  an  action  under  the  Mechanics' 
and  Wage-Earners'  Lien  Act,  61  V.  c.  29 
(Man.),  which  was  not  defended  by  the  deb- 
tor, it  became  necessary  to  determine  the  re- 
spective rights  and  priorities  as  between  the 
plaintiff,   whose   claim    was   for   work    and 
labour,  another  lienholder  whose  claim  was 
for  lumber  and  other  materials  supplied  at 
different     dates,     and     several     mortgagees. 
These  parties  had  been  served  pursuant  to 
a  32  and  s.  27   (2)  of  the  Act  with  notice 
of  the  trial,  but  had  not  been  otherwise  made 
parties  to  the  action: — Held,  that,  although 
an  aoconnt  for  materials  supplied  may  con- 
sist of  items  for  different  lots  supplied  at 
different  dates  on  separate,  and  distinct  or- 
ders, the  lien  filed  within  the  required  time 
after  the  delivery  of  the  last  lot  will  be  good 
to  cover  all  the  orders  if  given  in  pursuance 
of  a  general  arrangement  previously  entered 
into.     Morris  v.  Tharle,  24  O.  R.  159,  fol- 
lowed.    Chadvjick  v.  Hunter,  1  Man.  L.  R. 
39,  distinguished.  —  2.  The  claims  of  subse- 
quent incumbrancers  and  other  lienholders 
may  be  disposed  of  at  the  trial  without  their 
being  made  parties  to  the  action,   and  al- 
tboQ^  the  notice  of  trial  has  been  served 
after  the  time  limited  for  bringing  the  ac- 
tion.   Coie  V.  BaU,  13  P.  R.  100,  followed.— 
3.  The  lienholder  who  registers  his  lien  in 
tinie  has  priority,  from  the  date  of  the  com- 
aeiiceinent  of  the  work  or  from  the  placing 
of  the  materials,  over  every  conveyance,  mort- 
gage, or  charge  made  thereafter,  although  re- 
gistered first,  and  such  priority  is  not  affected 
by  8.  11  of  the  Act,  which  applies  only  to  pay- 
ments or  advances  made  subsequently  to  the 
taking  effect  of  the  lien  under  conveyances 
or  mortgages  otherwise  having  priority. — 4. 
The  effect  of  s.  17  of  the  Act  is,  that  only 
substantial   compliance   with    the   directions 
as  to  the  contents  of  the  dalm  and  the  regis- 
tration of  it  is  required,  and  no  failure  in 
SQcfa  compliance,  in  however  substantial  a  de- 
gree, is  to  invalidate  the  lien  unless  some 
other  party  is  prejudiced  thereby,  and  then 
only  to  the  extent  to  which  he  is  thereby  pre- 
jodiced. — 5.  The  lien  for  materials  supplied 


as  against  a  mortgage  has  priority  over  the 
mortgage  only  to  the  extent  of  the  materials 
placed  on  the  ground  before  the  mortgage 
money  was  advanced. — 6.  Under  s.  11,  if  a 
mortgagee  has  notice  in  writing  of  the  fact 
that  there  is  an  indebtedness  for  which  a 
lien  may  be  claimed,  that  is  prima  facie 
notice  of  the  lien  itself,  and  he  cannot  claim 
priority  for  moneys  advanced  after  such 
notice. — 7,  The  first  mortgagee  having  applied 
his  last  advance  in  payment  of  the  purchase 
money  of  the  lots  to  the  unpaid  vendor,  who 
then  conveyed  the  land  in  fee  to  the  defend- 
ant owner,  and,  having  thus  secured  the  title 
to  the  property,  claimed  to  be  entitled  to  be 
subrogated  to  the  position  of  the  original  ven- 
dor in  respect  of  such  purchase  money;  but, 
having  had  actual  notice  of  one  of  the  liens 
and  constructive  notice  of  the  other  before 
making  this  payment,  following  Parry  v. 
Wright,  1  Sim.  &  Stu.  369,  5  Russ.  142,  that 
he  could  not  have  priority  over  either  lien- 
holder for  such  advance.  Brown  v.  McLean, 
18  O.  R.  533,  and  AleU  v.  Morrison,  19  O. 
R.  672,  distinguished. — 8.  Ck>unsel  fees  actu- 
ally psid  are  to  be  included  among  the  "ac- 
tual disbursements"  referred  to  in  s.  37 
of  the  Act,  whether  or  not  the  counsel  is  a 
solicitor  or  a  partner  of  a  solicitor  in  the 
cause.  Magum  v.  Magum,  10  P.  R.  570, 
followed.  Rohoch  v.  Peters,  20  C.  L.  T.  262, 
421,  13  Man.  L.  R.  124. 

Work  done  on  building  —  Authority 
of  husband  of  owner — Work  reasonably  wdl 
done — ^Priorities  —  Mortgagees  —  Other  lien 
holders  —  Evidence.  Oillies  v.  Oihson 
(Man.),7  W.  L.  R.  243. 

Workn&an  —  lAalnUty  of  owner — Failure 
to  retain  percentage — Pay  Hst — Builders* 
and  Workmen's  Act  (Man.)  —  "Claim*' 
under  $20,} — 1.  A  workman  under  a  con- 
tractor engaged  in  the  repair  of  a  building 
for  the  owner  is  entitled,  under  ss.  9  and  12 
of  the  Mechanics'  and  Wage  Earners'  Lien 
Act.  R.  S.  M.  1902  c.  110,  to  a  lien  on  the 
building  for  his  unpaid  wages,  to  tiie  extent 
of  the  20  per  cent,  of  the  payments  made 
that  the  owner  should  have  held  back  from 
the  contractor  but  did  not.  Carroll  v.  Mo- 
Vicar,  51  Man.  L.  R.  379,  followed.— ^2.  A 
workman  who  has  brought  his  action  under 
the  above  Act,  can  not  in  that  action  avail 
himself  of  the  personal  remedy  given  by  the 
Builders'  and  Workmen's  Act,  R.  S.  M. 
1902  c.  14,  against  the  proprietor,  for  the 
full  amount  of  his  claim  in  cases  where  a  pay 
list  is  not  kept,  and  the  proprietor  neglects 
to  see  that  the  workmen  are  paid. — 3.  The 
word  '*  claim "  in  the  second  paragraph  of 
s.  4  of  the  first  named  Act,  providing  that 
no  lien  shall  exist  under  the  A(t  for  any 
clotm  under  $23,  means  the  amount  actually 
due  to  the  claimant  under  his  contract  or 
employment,  and  not  the  amount  to  which 
his  right  or  remedy  against  the  land  may 
on  inquiry  be  found  to  be  limited.  Phelan  v. 
PrankUn  15  Man.  L.  R.  520,  2  W.  L.  R.  29. 

Workman    for    nuiterlal    man.]     — 

Held,  that  plaintiff,  a  blacksmith  working 
for  defendant  A.,  who  was  quarrying  stone 
on  the  property  of  his  co-defendant  B.,  with 
which  to  build  a  lime-kiln,  is  not  entitled  to 
a  lien.     Alien  v.  Harrison,  9  W.  L.  R.  198. 

See  Railway — Stat  of  Pboc9&eoings  — 
Wbit  of  Summons. 
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4.  Nobth-West  Tbbbitobixs. 

Statenient  of  elaiai  —  Amendment  — 
Time—Judgment  NeUon  v.  Brewtter  (N. 
W.T.),  3  W.  L.  R.  362. 

Time  for  registoTiaK  lien  —  Time  of 
completion  of  work — Repairing  trifling  de- 
fects—Colourable work  to  save  lien.  KU- 
haume  T.  MoEvoan  (N.W.P.),  6  W.  L.  K. 
562. 


6.  Nova  Scotia. 

Jvdcmeiit  for  enf oroeaieiit  of  Uen — 

Prior  incumbrancers — Necetaity  for  notice  to 
— Amendment  of  Judgment — "  Mine  '* — "  Ap- 
purtenaneee"] — An  application  to  set  aside 
an  order  for  judgment  under  the  Mechanics' 
Lien  Act  was  made  on  the  ground  that  the 
order  was  taken  without  notice  to  prior  in- 
cumbrancers. These  prior  incumbrancers 
had  been  served  with  notice  of  trial  under 
8.  31,  but  did  not  attend  the  triaL  It  was, 
therefore,  contended  that  it  was  not  neces- 
sary to  give  any  further  notice  to  them: — 
Held,  that  the  provisions  of  ss.  28  and  31 
required  that  notice  of  taking  the  order  for 
judgment  should  be  given  to  prior  incum- 
brancers, so  as  to  protect  their  rights. — It 
is  competent  for  a  Judge  to  amend  an  order 
granted  on  judgment  after  trial,  when  he 
sees  that  the  order  does  not  correctiy  repre- 
sent his  decision,  or  exceeds  in  terms  what 
has  been  decided. — The  word  *'  mine "  used 
in  the  Mechanics'  Iden  Act,  R.  S.  N.  S.  c. 
171,  includes  areas  and  the  deposit  of  ore, 
and  the  word  "appurtenances"  refers  to 
articles  of  movable  property  used  in  work- 
ing the  mine.  Pelion  v.  Black  Havok  Mining 
Co.,  40  N.  S.  R.  385. 

Uen  of  snb-ooiitraotor  —  Special 
agreement  between  owner  and  contractor  — 
Failure  to  retain  percentage  —  Absence  of 
notice  —  Ascertainment  of  price — Time  for 
commencement  of  Hen.] — ^B.  contracted  with 
the  defendant  company  to  transfer  to  them 
a  quantity  of  land,  and  to  erect  and  equip 
a  mill  and  to  do  other  work,  for  an  agreed 
sum  in  bonds  and  shares  of  the  company 
and  other  considerations.  It  was  subse- 
quentiy  agreed,  orally,  that  a  portion  of  the 
proceeds  of  the  bonds  and  shares  trans- 
ferred to  B.  should  be  retained  by  a  trust 
company  as  security  for  the  performance  by 
B.  of  his  contract  for  the  erection  of  the  mill, 
to  be  paid  out  as  the  work  progressed.  In 
an  action  against  the  company  by  the  sub- 
contractor by  whom  the  machinery  for  the 
mill  was  supplied: — Held,  that,  in  the  ab- 
sence of  notice,  the  company  were  not  liable 
to  the  plaintiff  for  failure  to  retain  out  of 
the  moneys  paid  to  B.  the  percentage  re- 
quired to  be  retained  under  the  provisions  of 
the  Mechanics'  Lien  Act;  that  the  transac- 
tion which  took  place  when  the  titie  to  the 
property  was  transferred  to  the  company, 
and  the  bonds  and  shares,  the  consideration 
therefor,  were  delivered  to  B.,  was  not  one 
within  the  provisions  of  the  Mechanics'  Lien 
Act,  s.  8,  and  that  the  company  were  not  re- 
quired to  retain  anything  on  that  date  for 
the  benefit  of  future  sub-contractors;  that, 
as  the  bonds  and  shares  constituted  the  price 
or  consideration  not  only  for  the  construction 
of  the  mill,  but  for  the  land  and  other  pro- 
perty transferred  to  the  company,  the  price 


to  be  paid  for  the  oonstmction  of  the  mill 
could  not  be  ascertained  so  as  to  enable  the 
claim  for  work  or  machinery  to  be  enforced 
against  the  property ;  that  the  lien  for  goods 
or  materials  placed  or  furnished  under  s.  3 
of  the  Act,  commences  when  the  goods  or 
materials  are  so  placed  or  furnished,  and 
that,  as  against  the  owner,  this  cannot  be 
said  to  have  occurred  until  they  have  reached 
his  property.  Smith  Co.  v.  Sissiboo  Pulp 
and  Paper  Co.,  36  N.  S.  R.  348. 

Iden  of  sub-ooiitraetor  —  Vaiiditp  — 
Payment — Amount  due  by  owner  to  contrae- 
tar.} — W.  &  M.,  sub-contractors,  supplied 
work  and  material  to  D.  &  G.,  other  sub- 
contractors, for  the  defendants,  and  D.  & 
G.  failed  to  pay  them.  Within  the  time 
allowed  by  the  Act,  W.  &  M.  registered  a 
lien  on  the  property  of  the  defendants.  D.  & 
G.  had  been  already  paid  in  full  by  R.,  the 
contractor  with  the  defendants,  but  tiie  de- 
fendants held  money  due  R.  on  the  contract: 
^-Held,  that  under  the  Mechanics'  lien  Act, 
R.  S.  N.  S.  c.  171,  the  plaintiffs'  Uen  was 
valid,  and  that  the  funds  due  R.  and  in  the 
hands  of  the  defendants  were  liable.  Wood 
d  McBeth  V.  Bank  of  Montreal,  40  N.  S. 
R.  317. 

Maohlaerj  fumialted  —  Contract 
price.] — Under  the  Mechanics'  Lien  Act  of 
Nova  Scotia,  R.  S.  N.  S.  1900  c  171,  a  Uen 
for  machinery  for  a  mill  does  not  attadi  until 
it  is  delivered,  and  if  the  contractor  for  build- 
ing the  mill  has  then  been  fully  paid,  there 
is  nothing  upon  which  the  lien  can  operate, 
as,  by  s.  6  of  the  Act,  the  owner  cannot  be 
liable  for  a  sum  greater  than  that  due  to  the 
contractor.  B.,  holder  of  more  than  half 
the  stock  of  a  pulp  company,  for  which  he  had 
paid  by  cheque,  and  also  a  director,  offered 
to  sell  to  the  company  land  to  build  a  mill, 
and  furnish  working  capital,  on  receipt  of  aU 
the  bond  issue  and  cash  on  hand.  The  offer 
was  accepted,  and  all  the  stock  issued  as 
fully  paid  up  was  deposited  with  a  trust 
company,  and  the  cash,  his  own  dieque,  and 
the  price  of  five  shares  handed  to  B.  The 
stock  was  sold,  and  from  the  proceeds  the 
land  was  paid  for,  the  working  capital  pro- 
mised given  to  the  company,  and  the  balance 
paid  to  B.  from  time  to  time  as  the  mill  was 
constructed.  The  machinery  was  supplied 
by  an  American  company,  but  when  it 
was  delivered  all  the  money  had  been 
paid  out  as  above:  —  Held,  affirming  the 
judgmtot  appealed  from,  36  N.  S.  R.  348, 
that  as  all  the  money  had  been  paid  before 
delivery,  the  company  were  not  liable  under 
the  Mechanics'  Lien  Act  to  pay  for  the 
machinery. — Held,  also,  that  s.  8  of  the  Act, 
which  requires  the  owner  to  retain  15  per 
cent,  of  the  contract  price  until  the  work 
is  completed,  did  not  apply,  as  no  price  for 
building  the  mill  was  specified,  but  the  price 
was  associated  with  other  considerations 
from  which  it  could  not  be  separated.  8. 
Morgan  Smith  Co.  Y,  Sissiboo  Pulp  d  Paper 
Co.,  24  O.  L.  T.  2S5,  35  S.  C.  R.  &• 


Mortsase  to  director  of  **o'wn»r^ 
oompABy  —  Indemnity  against  indorse- 
ments— Priority  over  hen — Preference  — 
Trial — Validity  of  claims — Pleading.] — A 
mortgage  of  the  real  estate  of  the  defendant 
company  was  given  by  the  directors  to  S^ 
one  of  the  directors,  to  secure  him  and  his 
co-directors  against  their  indorsements  on 
the  notes  of  the  company  which  had  been 
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made  to  raise  money  for  the  purposes  of  the 
comiMLoy.  This  mortgage  was  recorded  prior 
to  the  registratioii  under  the  Mechanics' 
lien  Act  of  a  lien  by  the  plaintiff,  an  em- 
ployee of  the  company,  for  work  done  for 
the  company.  The  trial  Jndge  held  that  S. 
was  an  ''owner"  under  that  Act,  and  that 
the  secari^  so  taken  and  held  by  S.  for  the 
protection  of  the  company  could  not  be 
given  priority  over  the  plaintiff's  lien  for 
wages: — Held,  on  appeal,  that  the  mortgage 
was  valid,  and  its  prior  registration  must 
prevail  over  the  lien  of  the  plaintiff;  that, 
under  a  by-law  authorising  the  directors 
to  exercise  all  the  powers  of  the  company 
excepting  those  which  were  by  the  charter 
or  by  general  law  conferred  exclusively  upon 
the  stock-holders,  the  directors  could  mort- 
gage the  corporate  property;  ^at  the  mort- 
gage was  not  invalid  merely  because  it  was 
given  to  indemnify  tne  directors  against  their 
indorsements  on  the  notes,  or  because,  in  the 
result,  it  might  give  the  directors  a  preference 
over  the  plaintiff  and  other  creditors  of  the 
company,  or  because  of  any  other  circum- 
stances appearing  in  this  case.  Appeal 
allowed,  and  judgment  varied,  so  far  as  it 
gave  the  lien  of  plaintiff  priority  over  the 
mortgage. — Semhle,  that  the  trial  Judge  in 
proceedings  under  the  Mechanics'  lien  Act 
may  inquire  into  the  validity  of  the  claims 
of  all  parties  to  the  action  and  all  parties 
served  with  notice  of  trial,  irrespective  of 
the  pleadings.  McDonald  v.  Consolidated 
QiM  Lmke  Co,,  40  N.  S.  R.  363. 

PnMtftea   la    aotiom    to    enforoe   — 

Simtemeni  of  claim — Service  out  of  jurisdio- 
fMm.] — ^The  plaintiff  registered  a  mechanic's 
lien  against  the  defendant  company,  and 
sabsequently  filed  his  statement  of  claim. 
He  obtained  an  order  for  the  service  of  the 
statement  of  claim  out  of  the  jurisdiction, 
and  service  was  effected  in  pursuance  there- 
of. The  defendant  company  applied  to  have 
the  order  and  service  thereunder  set  aside, 
on  the  ground  that  there  was  no  statutory 
authority  therefor :  s.  28,  s.-88.  1,  2,  6,  of  the 
Mechanics'  lien  Act,  R.  S.  N.  S.  c.  171:— 
EM,  that  the  service  was  good  by  reason 
of  a  28  of  the  Act,  the  ordinary  procedure  of 
the  Court  with  respect  to  the  service  of  a 
writ  having  been  followed  in  serving  the 
statement  of  daim.  Maodonald  v.  ConaoU- 
dated  Odd  Mining  Co.,  21  C.  L.  T.  482. 


—  Material  man  — 
yotiee  to  owner — Failure  to  retain  percent- 
age— Identification  of  prcmae*,]— C.  &  W., 
who  were  awarded  a  contract  to  place  heat- 
ing apparatus  in  a  hotel  building  owned  by 
the  defendant  D.,  ordered  materials  required 
from  the  plaintiffs  in  a  letter  stating,  "  We 
have  secured  contract  for  hotel  which  re- 
quires above  goods.  The  sub-contract  was 
made  on  the  29th  September,  1902,  and  the 
final  payment  was  made  by  D.  to  the  prin- 
cipal contractor  on  the  21st  November, 
1902,  when  the  work  was  all  done,  without 
retaining  15  per  cent,  for  30  days,  as  re- 

S aired  by  the  Mechanics'  Lien  Act,  R.  S.  N. 
L  1900  c.  171,  s.  8 1— Held,  that  the  letter 
snjfficiently  identified  the  building  for  which 
the  goods  were  required;  and,  distinguish- 
ing Hmitk  V.  Sieeihoo  Pulp  Co.,  30  N.  S.  R. 
348,  that  D.  was  required  to  retain  the  per- 
centage whether  he  had  notice  of  the  sub- 
ooBtrsct  or  not,  and  that  he  paid  it  at  his 
own  peril,  if  there  was  a  sub-contractor  in 


existence  who  was  prejudiced  by  the  pay- 
ment. Dominion  Radiator  Co.  v.  Cann,  37 
N.  S.  R.  237. 

Sub-oontraotora  —  Proceedings  to  real- 
ise lien — Time.]— One  Rhuland  had  a  con- 
tract with  Wright  for  the  construction  of 
some  houses.  Dempster  &  Co.  were  the  sub- 
contractors, and  supplied  Rhuland,  on  his 
credit,  with  materials  for  the  work,  the  whole 
of  which  was  delivered  before  the  28th  April, 
1900.  On  the  18th  May,  1900,  Dempster  & 
Co.  registered  a  lien  against  the  property 
under  the  Mechanics'  lien  Act,  1899,  but  no 
proceedings  were  instituted  by  them  to  real- 
ise the  claim  until  the  13th  August,  1900. 
On  the  application  to  set  aside  Dempster's 
lien: — Held,  that  the  word  "contract"  in  s. 
20  of  the  Act  means  the  original  contract 
with  the  owner,  and  not  the  contract  between 
the  contractor  and  the  sub-contractor.  If 
no  daim  had  been  registered,  Dempster  & 
Co.  could  have  registered  one  at  any  time 
within  thirty  days  after  the  completion  of 
that  contract.  In  view  of  s.  9,  an  abandon- 
ment would  be  equivalent  to  a  completion, 
and  no  claim  could  be  registered  after  thirty 
days  from  the  abandonment  of  a  contract. 
In  this  case  no  period  of  credit  was  men- 
tioned in  the  daim,  and  Dempster  swore  in 
the  affidavit  attached  to  the  daim,  that  none 
was  given,  nor  was  the  lien  claimed  upon  ma- 
terials or  machinery,  as  provided  by  s.  20, 
S.-B.  2.  The  diffici:dty  arose  in  construing 
the  words  "  after  the  work  or  service  has  been 
completed"  in  the  cases  of  sub-contractors. 
Dempster  v.  Wright,  21  C.  L.  T.  88. 

Workmen      of      s«b-oontraotor     — 

Amount  due  to  contractor — Payment  out  of 
percentage  retained.} — R.  had  a  contract 
from  the  D.  Co. ;  H.  was  a  contractor  under 
him ;  and  the  plaintiff  was  a  sub-contractor 
under  H. — H.  abandoned  the  contract  when 
it  was  only  partiy  performed.  The  sum  of 
%l,e&lJ26  due  him  was  paid  into  Court  by  the 
company,  but  it  did  not  appear  whether  or 
not  this  sum  Included  the  15  per  cent,  which 
the  owner  is  required  to  retain  for  30  days. 
The  plaintiff  daimed  to  be  paid  out  of  this 
fund,  and  so  did  his  workmen.  There  were 
other  daimants.  The  trial  Judge  directed 
that  the  amount  due  to  the  workmen  of  the 
plaintiff  should  be  a  first  charge  on  this 
fund: — Held,  on  appeal,  that  under  s.  7  of 
the  Mechanics'  Lien  Act,  the  lien  is  limited 
to  the  amount  owing  to  the  contractor  or 
sub-contractor  for  whom  the  work  has  been 
done,  but  the  plaintiff's  workmen,  under  the 
Act  (s.  11,  S.-S.  4),  occupied  a  better  posi- 
tion than  the  plaintiff,  and  were  entitied 
to  be  paid  out  of  the  15  per  cent  required 
by  s.  8  to  be  retained.  McDonald  v.  Do- 
minion Iron  and  Steel  Co.,  40  N.  S.  R.  465. 


6.  Ontario. 

AotioB  —  Affidavit  verifying  statement  of 
claim  —  Particulars  of  residence.] — In  the 
case  of  an  action  under  the  Mechanics'  and 
Wage-Earners'  lien  Act,  R.  S.  O.  1897  c. 
163,  the  affidavit  verifying  the  statement  of 
daim,  required  by  s.  31  (2),  may  be  made 
by  the  plaintiffs'  solidtor  as  agent  The 
plaintiffs  were  day  labourers,  who  did  work 
for  the  defendants  on  a  railway  in  an  unor- 
ganised district,  and  it  was  set  forth  in  the 
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statement  of  claim  that  they  resided  in  that 
district;  the  name  and  address  of  the  plain- 
tiffs' solicitor  was  also  stated  therein : — Held, 
that  it  was  not  necessary  to  give  more  pre- 
cise particular  of  the  places  of  residence  of 
the  plaintiffs.  Crerar  v.  Can.  Pac.  Rtc.  Co,, 
23  C.  L.  T.  171,  5  O.  L.  R.  383,  2  O.  W.  B. 
187. 

Aotion  —  Parties  —  Eweoution  creditor 
— Incumbrance  arising  pendente  lite  —  No- 
tice of  trialr-^udgment — Vacating.] — Un- 
der s.  36  of  the  Mechanics'  and  Wage-Earn- 
ers' Lien  Act,  R.  S.  O.  1897  c.  153,  it  is  the 
persons  who  are  incumbrancers  at  the  time 
fixed  for  service  of  notice  of  trial,  and  those 
only,  who  are  required  to  be  served,  service 
of  notice  of  trial  on  them  being  the  mode  by 
which  incumbrancers  not  already  parties  to 
the  proceedings  are  brought  in.  After  ser- 
vice of  notice  of  trial  in  an  action  to  enforce 
a  mechanic's  lien  against  the  lands  of  the  de- 
fendants, but  before  the  trial,  the  petitioners, 
who  were  judgment  creditors  of  the  defend- 
ants, placed  a  fi,  fa,  against  goods  and  lands 
in  the  hands  of  the  sheriff  of  the  county  in 
which  the  lands  of  the  defendants  lay.  The 
petitioners  were  not  served  with  any  notice 
of  trial,  and  did  not  appear  at  the  trial  nor 
prove  any  claim,  but  the  judgment  given 
upon  the  trial  recited  that  it  appeared  that 
they  had  some  lien,  charge,  or  incumbrance 
on  the  lands,  created  subsequent  to  the  com- 
mencement of  the  action,  and  declared  that 
the  plaintiffs  and  others  were  entitled  to 
liens : — Held,  that  the  names  of  the  petitioners 
and  all  reference  to  their  claims  should  be 
stricken  out  of  the  judgment.  Haycock  v. 
Sapphire  Corundum  Co,,  24  O.  L.  T.  56,  7 
O.  L.  B.  21,  2  O.  W.  R.  1177. 

Aotion  bosna  by  statemont  of  olaim 

— Service  out  of  Ontario  —  Jurisdiction  to 
allow.] — There  is  no  authority  in  the  Courts 
of  this  province  to  allow  service  out  of  On- 
tario of  a  statement  of  claim  filed  as  the 
initial  step  in  an  action.  In  Re  Busfield, 
Whaley  v.  Busfield,  32  Gh.  D.  123,  followed. 
Such  service  is  not  a  matter  of  practice,  but 
of  jurisdiction,  and  Rule  3  does  not  enable 
the  Court  to  apply  the  analogous  procedure 
as  to  writs  of  summons. — Semhle,  that  if 
there  were  power  to  allow  service  of  such  a 
statement  out  of  Ontario,  it  could  not  be 
allowed  nunc  pro  tunc  after  it  had  been 
effected  without  an  order.  Service  out  of 
Ontario  of  a  statement  of  daim,  the  initial 
proceeding  in  an  action  to  enforce  a  me- 
chanics' lien,  under  R.  S.  O.  1897  c  153, 
upon  foreigners  resident  in  a  foreign  coun- 
try, and  all  subsequent  proceedings,  set  aside. 
History  of  the  legislation  in  Ontario  as  to 
service  out  of  the  jurisdiction.  Pennington 
V.  Morley,  22  C.  L.  T.  183,  3  O.  L.  R.  514, 
1  O.  W.  R.  246. 

Aotion  to  oaf  oroo  lien  —  Judgment — 
Sale  of  land— Arrears  of  tames — Vendor  and 
purchaser  —  Rescission  of  sale — Plaintiffs* 
right  to  costs  of  resisting  appeal — Costs  of 
sale  proceedings  —  Costs  of  lien-holders  — 
Priority  —  Mas  ter^s  report  —  Appeal.  ]  — ^The 
right,  title,  and  interest  of  certain  parties 
under  a  lease  of  lands  was  offered  for  sale 
by  the  Court,  pursuant  to  a  judgment  in  a 
mechanics'  lien  action.  The  lands  were,  at 
the  time  of  the  sale,  subject  to  a  tax  imposed 
by  the  Supplementary  Revenue  Act,  1907, 
though   this  was  not  known  either  to  the 


vendors  or  purchaser: — Held,  that  the  pur- 
chaser took  subject  to  tiie  tax,  and  the 
utmost  relief  to  which  he  was  entitled  was 
to  have  the  contract  wholly  rescinded.  — 
Where,  in  a  mechanics*  lien  action,  the  de- 
fendants unsuccessfully  appealed  to  a  Divi- 
sional Court  from  the  judgment  at  the  trial, 
upholding  the  liens: — Held,  per  AngUn,  J., 
that  the  Master  (upon  a  reference  for  sale 
of  the  lands,  with  a  direction  that  the  pro- 
ceeds of  the  sale  should  be  applied  in  pay- 
ment of  the  liens  and  incumbrances,  as  the 
Master  should  direct,  with  subsequent  in- 
terest and  costs  to  be  computed  and  taxed 
by  him),  should  have  added  to  the  amount 
allowed  the  plaintiffs  the  costs  of  the  appeal 
successfully  opposed  by  them;  also  that,  the 
judgment  in  the  action  having  directed  the 
Master  to  compute  and  tax  subsequent  in- 
terest and  subsequent  costs,  the  Master 
should  have  taxed  to  the  plaintiffs  their 
costs  in  connection  with  the  sale  proceedings, 
the  same  not  exceeding  25  per  cent,  of  tiie 
judgment  recovered  (R.  S.  O.  1897  c  153, 
s.  41),  and  not  merely  the  disbursements; 
that  the  Master  properly  directed  that  the 
costs  not  only  of  the  plaintiffs,  but  alao  of 
the  other  lien-holders,  should  be  paid  in 
priority  to  the  judgment  debts  of  both  for 
principal  and  interest;  and  that  an  appeal 
lies  from  the  Master's  report  in  a  mechanici^ 
lien  action.  Wesner  Drilling  Co.  Y.  Tremb" 
lay,  18  O.  L.  R.  439,  13  O.  W.  R.  544,  1017. 

Aotion  to  enforoo  lien  —  Statement 
of  claim — Computation  of  time  for  fiUng  — 
Commencement  of  action — Long  vacation.} 
— ^The  90  days  allowed  by  s.  24  of  the  Me- 
chanics* Lien  Act,  R.  S.  O.  1897  c  153,  for 
conmiencing  an  action  to  realise  a  daim, 
are  not  to  be  computed  exclusively  of  long 
vacation.  Although  such  an  action  is  begun 
by  a  proceeding  called  a  "  statement  of 
claim,**  the  Rules  of  Court  with  respect  to 
the  filing  of  the  statement  of  daim  in  an 
action  begun  by  writ  of  summons,  are  not 
applicable  to  it — Where  the  last  of  the 
materials  in  respect  of  which  the  plaintiffs 
claimed  a  lien  were  furnished  on  the  30th 
May,  1907,  and  the  lien  was  registered  within 
a  month,  but  the  action  for  the  enforcement 
was  not  begun  by  the  filing  of  a  statement 
of  claim  until  the  23rd  September,  1907,  it 
was  held  that  the  lien  had  ceased  to  exist. 
Canada  Sand  Lime  d  BHck  Co.  v.  Otta^ 
way,  10  O.  W.  R.  680,  788,  15  O.  L.  R.  12a 

Aotion  to  enforoo  lien  —  Statement 
of  daim  —  Motion  to  set  aside — ^Affidavit 
sworn  before  plaintiff's  solidtor — ^Rule  522 
— Expiry  of  time  for  filing  statement  of 
daim — Practice.  Canada  Sand  Lime  and 
Brick  Co.  v.  Poole,  10  O.  W.  R.  1041. 

Aotion  to  enforoo  lien  —  Statement 
of  daim — ^Particulars — Unnecessary  motion 
— Practice — Costs.  RowUn  v.  RowUm^  9 
O.  W.  R.  397. 


Assignment  —  Debt  "due"  —   

eration — Lien-holder  —  Priority — When  Uen 
attaches — Mechanics*  Lien  Act,  1897  e.  ISS^ 
ss.  4.  IS— Judicature  Act,  s.  8  (5).] — E-  a 
sub-contractor,  commenced  work  on  the  Ivth 
August.  1903,  completed  it  on  the  11th  Octo- 
ber, 1904,  and  registered  his  lien  on  the  12th 
October,  1904.  On  the  14th  November,  1903, 
the  contractor  by  whom  E.  was  employed  as- 
signed $2,588.32  of  the  amount  **  due  '*  to  him 
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from  the  owner  of  Ms  contract,  to  D.,  an- 
other eab-contractor,  who  duly  gave  notice 
thereof  to  the  owner.  At  the  time  of  this 
UBignment  $2,588.32  had  been  earned  under 
the  contract,  bat  it  did  not  become  payable 
imtil  the  giving  of  the  architect's  certificate 
00  the  14th  November,  1904:— HeM,  that 
onder  the  Mechimics*  Lien  Act,  s.  4,  E.'s  lien 
related  back  to  the  commencement  of  his 
work,  and  under  s.  13  it  was  entitled  to  pri- 
ority over  D.'s  assignment,  for  the  full 
amount  of  the  lien,  and  not  merely  for  that 
portion  thereof  actually  earned  by  E.  up  to 
the  date  of  the  assignment : — Held,  also,  that 
the  assignment  was  valid,  and  bound  the 
debt  assigned,  though  it  was  not  payable  at 
the  date  of  the  assignment. — Held,  also,  that 
a  debt  due  and  owing  is  a  sufficient  considera- 
tion for  an  assignment  of  a  chose  in  action, 
and  that  the  assignment  was,  therefore,  not 
revocable  or  impeachable  as  being  voluntary. 
Ottaica  Steel  Ctutings  Co.  v.  Dominion  Sup" 
pip  Co.,  25  C.  L.  T.  58,  5  O.  W.  R.  161. 

Clalaa  of  Uea  —  Validity  —  Statement 
of  elaitnant's  residence  and  description  of 
§ood4  supplied — Sufficiency  of — Date  of  Uen 
—Gunner — Belief  of  claimant.] — ^A  claim  for 
a  lien  under  the  Mechanics'  and  Wage- 
Earners'  Lien  Act,  R.  S.  O.  1897  c  153,  was 
made  out  on  a  printed  form,  and  was  against 
the  contractor  for  the  erection  of  certain 
buildings,  whom  the  claimant  believed  to  be, 
although  another  person  was  the  owner. 
The  cUim  was  for  "  material  supplied "  on 
or  before  a  named  date,  no  description  of  the 
materials  being  given  and  no  mention  being 
made  of  the  commencement  of  the  lien,  words 
for  that  purpose  contained  in  the  printed 
form  having  been  struck  out.  The  claim- 
ant's residence  was  given  as  "  of  Toronto. :" 
— Held,  (1)  that  the  claimant's  residence 
was  sufficiently  designated;  (2)  that  the 
daim  against  the  contractor  was  sufficient, 
the  Act  merely  requiring  it  to  be  made 
against  the  owner  or  person  believed  to  be 
the  owner;  (3)  that  it  was  not  necessary 
to  give  the  date  of  the  commencement  of  the 
lien;  and  (4)  thaL  while  the  statement 
**  materials  supplied '  was  not  a  substantial 
compliance  with  the  Act,  yet  under  s.  19  it 
did  not  invalidate  the  lien,  no  prejudice  being 
ooeaaioned  thereby;  and  that  the  lien  was 
therefore  valid.  Barrtngton  v.  Martin,  12 
O.  W.  R.  324,  16  O.  L.  R.  635. 


Clalaa  of  auiterlal  maa  or  snb-oon- 
tittetor  —  Time  token  last  material  fur- 
nished—Material furnished  under  contract — 
Mechanics*  Lien  Act,  ss.  4,  £2.]— Plaintiffs 
foniiahed  material  to  defendant  under  a  con- 
tract, the  last  delivery  thereon  being  on  16th 
September.  Between  1st  August  and  8th 
October,  plaintiffs  furnished  other  material. 
liea  proceedings  were  commenced  on  4th 
November.  The  action  was  on  a  claim  for 
a  mechanics'  lien  on  defendants'  property 
for  IL125.98,  tried  before  J.  A.  G.  Cameron, 
an  official  referee,  who  gave  judgment  for 
plaintiff,  holding  him  entitied  to  a  lien  for 
$1/)T5J.7.  Defendants  appealed  to  a  Divi- 
aoaal  Court  on  ground  that  action  had  not 
been  commenced  within  33  days  from  delivery 
of  materials  therein  mentioned  to  amount  to 
$1,700: — Held,  that  there  is  no  lien  as  to 
material  supplied  under  the  contract,  but 
there  is  as  to  the  other  material.  Lindop  v. 
Martin  <1883),  3  C.  L.  T.  312,  and  Morris 
y.   Tharle    (1893),    24    O.    R.    159,    distin- 


guished. Rathhone  v.  Michael  (1909),  14 
O.  W.  R.  389,  19  O.  L.  R.  428.  Afterwards 
on  application  therefor  the  Divisional  Court 
re-opened  the  judgment,  received  further 
evidence,  reversed  their  former  judgment 
and  dismissed  defendants'  appeal.  —  Court 
of  Appeal  affirmed  the  later  decision 
of  the  Divisional  CJourt  and  dismissed  the 
appeal  with  costs.  Rathhone  v.  Michael 
(1910),  15  O.  W.  R.  639,  20  O.  L.  R.  503. 

Claim  of  owner  aicainst  oontraotor 

— ^Lien-holders  —  Pleading  —  Amendment — 
Percentage  of  value  of  work — Costs  of  ap- 
peals. Ontario  Paving  Brick  Co.  v.  Bishop, 
2  O.  W.  R.  320,  1063,  4  O.  W.  R.  34. 

Clainui  of  wase-eajmers  —  Aban- 
doned contract — Ascertainment  of  sum  upon 
tohich  percentage  to  he  computed  —  Me- 
chanics* Lien  Act,  ss.  11,  H  —  History  of 
legislation.] — The  defendant  P.  contracted 
to  build  a  house  for  the  defendant  T.,  but 
abandoned  the  contract  when  the  work  was 
not  half  done.  Liens  were  claimed  by  wage- 
earners,  and  proceedings  were  had  under  the 
provisions  of  the  Mechanics'  Lien  Act.  It 
was  contended  that  s.  14  (3)  lays  down  a 
rule  for  wage-earners,  in  a  case  in  which 
the  contract  has  not  been  completely  fulfilled, 
different  from  the  rule  in  any  other  set  of 
circumstances,  and  that  the  only  thing  to  be 
looked  at  is  the  value  of  the  work  done  and 
the  materials  furnished  by  the  contractor: — 
Held,  that  the  interpretation  of  the  words 
of  8.  14  (3),  "the  percentage  aforesaid  shall 
be  calculated  on  the  work  done  and  materials 
furnished  by  the  contractor,"  is  to  be  found 
from  an  examination  of  the  course  of  legisla- 
tion, and  there  is  nothing  therein  to  indi- 
cate that  "  the  percentage  aforesaid  "  is  not 
the  same  percentage  as  that  in  s.  14  (1)  and 
in  s.  11  of  the  present  Act ;  and,  therefore,  in 
ascertaining  the  amount  upon  which  is  to  be 
computed  the  20  per  cent  provided  by  the 
Act  the  value  of  the  work  done  and  materials 
furnished  is  to  be  calculated  upon  *'the 
basis  of  the  price  to  be  paid  for  the  whole 
contract"  Cole  v.  Pearson,  12  O.  W.  R. 
Ill,  17  O.  L.  R.  46. 

Claims  of  waso-oamera  —  Aban- 
doned contract — Uncompleted  work  —  Me- 
chanics' Lien  Act,  s.  14  (3) — Percentage — 
(Contract  price.  Brienzi  v.  Samuel,  12  O. 
W.  R.  1233. 

Contraot  for  ojcoaTation  —  Plaintiffs 
stopped  from  completing  contract — Assign- 
ment of  part  of  claim  for  work  done — To 
hank  as  collateral  security — Judicature  Act, 
s,  58  (5) — Payment  into  Court — Damages — 
Quantum  meruit — Findings  of  trial  Judge — 
Reversed  on  appeal  —  Costs,]  —  Plaintiffs 
brought  action  to  recover  $21,834.87  from 
Can.  Stewart  (Do.  for  work  done  and  mater- 
ials supplied  in  connection  with  excavation 
of  the  site  and  foundation  of  an  elevator  at 
Fort  William,  under  an  agreement  with  said 
company.  Plaio tiffs  entered  upon  the  work, 
and  in  course  procured  advances  from  the 
Union  Bank.  Later  the  work  was  taken  out 
of  plaintiffs'  hands.  Later  plaintiffs  assigned 
to  the  bank  $5,371.79  out  of  the  $21,834.87 
for  which  they  claimed  a  lien  under  the  Act 
as  collateral  security.  Bank  caused  a  lien 
to  be  registered.  The  company  paid  $24,000 
into  Court.  At  the  trial  the  Dis.  Co.  J. 
held,  that  the  agreement  did  not  express  all 
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the  terms  of  the  agreement  between  parties; 
that  their  minds  were  not  agreed,  and  there 
was  no  contract.  He  found  plaintiffs  en- 
titled to  $20,265.04  for  their  work  done  upon 
quantum  meruit  for  which  he  entered  judg- 
ment with  costs  and  declared  plaintiffs  en- 
titled to  a  lien  upon  the  lands  in  question 
and  the  money  paid  into  Court. — Court  of 
Appeal  heldf  that  there  was  a  valid  contract ; 
that  plaintiffs  should  be  paid  for  amount  of 
yardage  excavated  by  them  amounting,  at 
contract  price,  to  $9,028.85,  to  which  ^um 
the  judgment  should  be  reduced. — That  it 
was  more  than  doubtful  whether  an  assign- 
ment for  part  of  a  claim  was  valid  under  s. 
58  (5)  of  the  Judicature  Act. — Forster  v. 
Baker,  [19101  2  K.  B.  636,  favourably  con- 
sidered.— ^That  Union  Bank's  claim  should 
be  allowed  to  be  deducted  from  sum  awarded 
plaintiffs. — No  costs  to  bank  except  counsel 
fees  as  upon  a  watching  brief.  Plaintiff  al- 
lowed costs  except  such  as  were  incurred  in 
respect  of  claims  not  allowed.  Defendants 
allowed  costs  of  appeal  to  be  set-off  against 
plaintiffs'  costs.  Seaman  v.  Can.  Stewart 
Co,  (1911),  18  O.  W.  R.  56^  2  O.  W.  N.  676. 

Contraot  in  writing  —  Additional 
^f^rjc  —  Authorised  in  umting — Work  well 
done  —  Liquidated  damages  for  delay,] — 
Plaintiff  brought  action  to  establish  and 
enforce  his  lien  under  the  "Mechanics'  and 
Wage-Earners'  Lien  Act,"  which  arose  out 
of  two  contracts  in  writing  and  for  addi- 
tional work.  Defendant  denied  that  the 
work  was  authorised  in  writing  or  properly 
done,  or  done  in  the  time  specified,  and 
claimed  $500  as  liquidated  damages  for  each 
week  of  delay.  The  referee  gave  judgment 
for  plaintiff  for  $3,250.21,  and  dismissed  de- 
fendant's claim  for  damages.  This  judg- 
ment was  affirmed  by  the  Divisional  Court. 
Hutchinson  v.  Rogers  (1909),  14  O.  W.  R. 
768,  1  O.  W.  N.  89. 

Costs  —  "Actual  disbursements"] — ^The 
•*  actual  disbursements "  which,  by  s.  42  of 
the  Mechanics'  Lien  Act,  R.  S.  O.  1897,  c. 
153,  may  be  allowed  as  against  an  unsuc- 
cessful claimant,  in  addition  to  an  amount 
equal  to  twenty-five  per  cent,  of  the  claim, 
do  not  include  counsel  fees  paid  by  the  de- 
fendant's solicitor  to  counsel  retained  in  the 
course  of  the  proceedings,  and  a  fortiori  not 
counsel  fees  charged  by  the  solicitor  himself 
when  acting  as  counsel.  Cobban  Mfg.  Co, 
V.  Lake  Simcoe  Hotel  Co.,  23  C.  L.  T.  168, 
5  O.  L.  R.  447,  2  O.  W.  R.  48,  310. 

Failure  of  eontraotor  to  oomplete 
^Fork — Amount  due  by  owner — Ascertain- 
ment of — Ruling  of  architect  —  Report  of 
Official  Referee — Appeal  to  Divisional  Court 
— Report  varied — Leave  to  appeal  to  Court 
of  appeal  refused.] — ^An  action  to  recover  bal- 
ances alleged  to  be  due  on  the  erection  of  a 
dwelling  house  for  defendant  Gallagher  in 
the  city  of  Toronto.  The  Official  Referee  gave 
judgment  for  plaintiffs,  Farrell  and  Mc- 
Carthy, for  $793.90,  and  for  other  plaintiffs 
for  $793.90.— Divisional  Court  held,  that  the 
report  of  the  Official  Referee  should  be 
varied  by  reducing  the  amount  due  the 
contractor  to  $309,  which  should  be  ap- 
plied in  payment  of  the  amount  due  the 
wage-earners,  $282.91.  No  personal  orders 
should  be  made  against  the  lien-holders  for 
costs.     The  amount  paid  into  Court  in  ex- 


cess of  $309  should  be  returned  owner.  Tlie 
difference  between  $282.91  and  $309  should 
be  applied  on  owner's  costs  and  the  contrac- 
tors should  pay  the  ovmer's  costs,  subject  to 
the  statutory  restrictions  as  to  amount 
throughout  (less  the  credit).  The  personal 
order  for  payment  by  the  owner  to  the  con- 
tractor should  stand. — ^Moss,  C.J.O.,  refused 
leave  to  appeal  to  the  Court  of  Appeal 
Farrell  V.  Gallagher  (1911),  18  O.  W.  R. 
446,  2  O.  W.  N.  635,  816. 


Failure  to  pay  for  a&aterials  —  No- 
tice to  owner  of  land.] — Held,  the  formality 
in  the  notice  in  Art  2013g  C.  C.  (59  V.  c 
46,  8.  2),  in  order  to  give  to  the  person  sup- 
plying material  the  privilege  of  Art.  2013, 
the  stoppage  of  Art.  2013i,  and  the  lien  of 
2013b,  is  obligatory  whether  it  deals  directly 
with  the  owner  of  the  land  or  by  a  sub-con- 
tract with  a  principal  contractor.  Racicot 
V.  Rutherford  Sons  (1909).  O.  R.  36  S.  C. 
97. 

Interest  on  elaim  —  Right  of  Hen- 
holder  —  Omputation.  Metallic  Roofing 
Co.  V.  Jamieson,  2  O.  W.  R.  3ia 

Iiiability    of    owner  —  Admission   of 

claim — Costs  —  Payment  into  Ck>urt — Dis- 
charge of  lien.  Oold  Medal  Furniture  Co. 
V.  Craig,  6  O.  W.  R.  954. 


Iiien  of  material-man  —  Notice  to 
owner— Art.  2018g,  C.  C>  —  Materialman 
dealing  directly  with  owner — Agreement  for 
sale  —  Registration  —  Notice  of  —  Ttme.] 
—1.  Art.  2013g,  C.  C  which  obliges  the  ma- 
terial-man, for  the  preservation  of  his  lien, 
to  give  notice  of  it  to  the  owner  of  the  proiH 
erty  on  which  the  materials  are  used,  does 
not  applv  where  the  material-man  deals  di- 
rectly with  the  owner  of  the  property. — ^2. 
The  material-man  is  not  bound  to  give  notice 
to  one  who,  at  the  time  of  the  delivery  of 
the  materials,  had  made  to  a  third  party  a 
formal  agreement  for  sale,  before  the  com- 
pletion of  the  work. — 3.  The  material-man 
who  registers  his  lien  must  give  notice  of  the 
registration  to  the  owner  of  the  property  sub- 
ject to  the  lien  within  three  days  of  the 
registration,  on  pain  of  absolute  nullity. 
Duncan  v.  Brunelle,  10  Que.  P.  R.  268. 


Iden  of  material  man  —  One  ciOM» 

against  three  separate  owners — Amendfnent,^ 
— ^A  material-man  is  not  entitled,  under  the 
Mechanics'  Lien  Act,  R.  S.  O.  1897,  c  153, 
to  register,  as  one  individual  claim,  a  lien 
for  the  amount  due  for  materials  supplied 
by  him  to  a  contractor,  against  all  the  lands 
jointly  of  the  owners  of  different  parcels  of 
land  who  have  made  separate  contracts  with 
the  contractor  for  the  erection  of  houses  on 
their  respective  parcels.  Neither  can  the 
registered  lien  nor  the  statement  of  claina 
in  such  a  lien  proceeding  be  amended  so  as 
to  claim  against  each  parcel  the  amount  en- 
tering into  the  construction  of  the  buildini^ 
thereon. — ^Tbe  owners  of  separate  parcels  of 
land  made  separate  contracts  with  a  contrac- 
tor for  the  erection  of  houses  on  their  re- 
spective parcels,  and  materials  were  fur- 
nished by  a  material-man  to  the  contractor, 
which  were  useil  by  him  in  the<  erection  of 
the  houses: — Held^  that  the  material-man 
was  not  empowered,  under  the  Mechanics* 
Lien  Act,   to   register  a   lien  for  the   total 
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amoont  against  all  the  lands  jointly.  Dunn 
T.  McCaOum,  9  O.  W.  R.  33,  315,  756»  14 
0.  L.  R.  249. 

lien-liolders  —  Mortgagees  —  Priority 
— Increased  selling  value  of  land — ^Agreement 
— Construction.  Boake  Mfg.  Co.  v.  Mc- 
CnmaioA,  6  O.  W.  R.  979. 


Material  maa  —  Reffistration  of  lien 
^Time — Material  not  actualli/  used  in  l>uild- 
ing  or  placed  on  land — R.  8.  O.  1897,  c. 
tSS,  M.  4,  22.] — ^The  plaintiff  contracted  with 
E.  to  supply  him  with  lumber  to  be  used  in 
the  construction  of  a  building  which  he  was 
erecting  for  the  defendant  on  lands  in  Port 
Arthur,  at  the  price  of  $454.82.  The  lumber 
was  sent  in  different  shipments,  the  last  of 
which  arrived  at  Port  Arthur  on  the  11th 
November,  1907.  and  was  taken  possession 
of  by  E.'s  foreman,  but  was  not  in  fact  used 
in  Uie  defendant's  building  or  placed  upon 
his  land.  E.  having  made  default  in  pay- 
ment, the  plaintiffs  on  the  10th  December 
rcigistered  a  claim  for  lien  on  the  lands  under 
the  Mechanics'  Lien  Act  for  the  price  of  the 
lumber: — H^d,  reversing  the  judgment  of 
Britton,  J.,  at  the  trial,  12  O.  W.  R.  1270, 
that  the  lien  was  registered  too  late,  as  it 
was  not  registered  until  more  than  thirty 
da^s  had  elapsed  since  any  material  furnished 
by  the  phiintiffs  had  been  i^laced  upon  the 
land  or  used  in  the  construction  of  the  build- 
ing. Bunting  v.  BeU  (1876),  23  Gr.  584, 
and  HaU  v.  Hogg  (1890),  20  O.  R.  13,  con- 
sidered:— SemhUi,  that  Uie  lien  would  have 
attached  if  the  material  had  been  placed 
npon  the  land,  under  the  control  of  the 
owner,  within  thirty  days,  even  although  not 
incorporated  in  the  building.  Ludlam-Ains- 
lie  Lumber  Co.  V.  FalUa  (1909),  14  O.  W. 
R.  273.  19  O.  L.  R.  419. 

Material  mem  —  Agreement  "between 
owner  and  contractor — Drawback — Value  of 
flant — Completion  of  work  —  Judgment  — 
KtiwpeL} — ^The  plaintiffs  furnished  materials 
to  the  contractors  for  certain  works,  and  the 
tctioti  was  brought  against  the  contractors 
tad  the  owner  to  realise  a  lien  under  the 
Mechanics'  Lien  Act.  After  work  to  the 
value  of  $24,290.88  had  been  done,  the  owner 
took  possession  of  the  worlu,  the  materials 
on  the  ground,  and  the  plant  and  machinery 
of  the  contractors,  and  no  work  had  since 
been  done  by  them  under  the  contract  An 
action  by  the  contractors  against  the  owner 
for  damages  for  improperly  taking  the  works 
oat  of  their  hands  and  to  recover  the  value 
of  the  materials,  machinery  and  plant  and 
some  supplies  taken  by  the  owner,  and  also 
to  recoTer  a  large  sum  on  account  of  work 
done,  had  been  dismissed :  —  Held,  that  the 
15  per  cent,  which,  under  s.  11  of  the  Act, 
B.  8.  O.  c.  153,  the  owner  was  required  to 
deduct  from  any  payments  made  in  respect 
of  the  contract  and  to  retain  as  a  fund  for 
the  discharge  of  liens,  was  to  be  computed 
oo  the  value  of  the  work  and  materials,  but 
oot  upon  the  value  of  the  plant  as  well,  not- 
withstanding that  for  the  security  of  the 
owner  the  plant  was  declared  to  be  for  the 
pvposes  of  the  contract  his  property : — Held, 
^t,  if  the  judgment  dismissing  the  action 
brought  by  the  contractors  were  binding  on 
the  piaintifEs,  they  would  not  be  benefited  by 
i  postponement  of  the  trial  until  the  finid 
completion  of  the  works,  for  the  effect  of  that 


judgment  was  that  the  contractors  had  for- 
feited all  right  to  payment  for  any  work 
which  they  had  performed  and  for  which 
they  had  not  been  paid;  and,  even  if  the 
judgment  were  not  binding  on  the  plaintiffs, 
the  case  should  not  be  sent  back  for  a  new 
trial.  Brickett  v.  Brewder,  22  C.  L.  T.  93, 
1  O.  W.  R.  62. 

Material  snpplied  —  Request,  privity 
or  consent  or  credit  of  owner — R,  8.  0. 1897, 
c.  15S,  s.  2,  s.'S,  3,  and  s.  4-] — Under  the 
Mechanics'  Lien  Act,  in  order  to  create  a 
lien  on  the  property  of  the  owner  in  favour 
of  the  material  man,  there  must  in  all  cases 
be  a  request  of  the  owner  and  the  furnish- 
ing of  the  materi,als  in  pursuance  'of  that 
request,  either  upon  the  owner's  credit  or  on 
his  behalf  or  with  his  privity  or  consent  or 
for  his  direct  benefit.  In  the  circumstances 
of  this  case,  it  was  held  that  the  person 
who  had  furnished  the  materials  had  a  direct 
lien  upon  the  land  as  against  the  owner,  and 
not  a  sub-lien  upon  the  moneys  owing  by 
the  owner  to  the  contractor  or  upon  the  sta- 
tutory drawback.  Oraham  v.  Williams,  8 
O.  R.  478.  9  O.  R.  458;  Blight  v.  Ray,  25 
O.  R.  415;  Gearing  v.  Robinson,  25  A.  R. 
364,  considered.  Slattery  v.  Lillis,  10  O.  L. 
R.  697,  6  O.  W.  R.  543. 

Mining  location  —  Blacksmith — Cook  J] 
-A  blacksmith,  employed  for  sharpening  and 


keeping  in  order  tools  used  for  the  work  of 
mining,  is  entitled  to  a  lien  for  his  wages  on 
the  mining  location,  but  a  cook  who  does  the 
cooking  for  the  men  employed  is  not.  Ad- 
joining mining  locations  even  when  they  are 
water  lots,  if  **  enjoyed  with  "  the  mining  lo- 
cation on  which  the  mine  is  situated,  are 
subject  to  liens  for  work  performed  In  the 
mine.  Davies  V.  Crown  Point  Mining  Co., 
22  C.  L.  T.  52,  3  O.  L.  R,  69. 

Motion  to  Taoate  oertifloates  of  lien 
and  Us  pendens.]  —  Defendant  was  sole 
owner  of  the  lots  covered  by  plaintiffs'  lien 
at  the  time  the  contract  was  made.  Later 
defendant  sold  part  of  the  land  without  no- 
tice to  plaintiffs.  Plaintiffs  registered  certi- 
ficates of  lien  and  lis  pendens  against  all  the 
property.  Defendant  moved  to  vacate  the 
registry. — ^Master  in  Chambers  (16  O.  W. 
R.  929,  2  O.  W.  N.  25)  held,  that  if  above 
procedure  could  operate  as  a  discharge,  the 
Act  would  be  rendered  useless  and  dismissed 
the  motion  with  $12  costs  to  plaintiff  in 
any  event. — Dunn  v.  McCallum,  14  O.  L.  R. 
2^,  distinguished. — ^Middleton,  J.,  dismissed 
an  appeal  from  above,  costs  of  appeal  and 
below  in  the  cause.  Ontario  Lime  Assoc,  y. 
GHmwood,  2  Q.  W.  N.  51,  22  O.  L.  R.  17. 

Municipal  lands  actually  required 
for  municipal  purposes  exempt  —  Are 

they  under  the  Actf] — MacTavish,  Co.  C.J., 
held,  14  O.  W.  R.  749,  that  lands  of  a  muni- 
cipally actually  required  for  the  use  of  the 
municipality  such  as  for  fire  halls,  police 
stations,  etc.,  are  exempt  from  the  operation 
of  the  Mechanics  and  Wage  Earners'  Lien 
Act,  on  the  grounds  of  public  policy  and 
public  convenience. — -B.  v.  Alford  (1885),  9 
O.  R.  643,  discussed. — Divisional  Court  al- 
lowed an  appeal  from  above  judgment  and 
remitted  the  action  to  His  Honour  for  trial. 
— Court  of  Appeal  affirmed  the  order  of  Di- 
visional Court  on  the  ground  that  the  lang- 
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nage  of  some  of  the  sections  of  the  Act  seems 
to  imply  an  intention  to  bring  at  least 
some  classes  of  municipal  property  within 
its  provisions.  General  Contracting  Co.  v. 
Ottawa  (1910),  16  O.  W.  R.  479,  1  O.  W. 
N,  911. 

Notice  in  writing  to  owner — Letter.} 
— ^A  letter  to  the  owner,  from  sub-contractors 
furnishing  materials,  asking  him,  when  mak- 
ing a  payment  to  the  contractor  for  the  build- 
ing in  question,  to  **  see  that  a  cheque  for  at 
least  $400  is  made  payable  to  us  on  account 
of  brick  delivered,  as  our  account  is  consid- 
erably over  $70(X  and  we  shall  be  obliged  to 
register  a  lien  ii  a  payment  is  not  made  to- 
day,'' is  sufficient  "  notice  in  writing  "  of  a 
claim  of  lien  under  the  Mechanics'  Lien  Act, 
R.  S.  O.  c.  153.  Judgment  in  32  O.  R.  27, 
20  C.  L.  T.  255,  affirmed.  Craig  v.  Crom- 
u>eU,  21  C.  L.  T.  13,  27  A.  R.  585. 

"Owner"  —  Lease  —  CJovenant  by  les- 
see to  erect  buildings.  Wehh  v.  Oage,  1  O. 
W.  R.  327. 

"Owner'*  —  Relation  to  contractor.} — 
A  person  is  not  an  *'  owner,"  within  the 
meaning  of  s.-s.  3  of  s.  2  of  the  Mechanics' 
Lien  Act,  R.  S.  O.  c.  153,  and  as  such  liable 
in  mechanics'  lien  proceedings  for  work  done 
or  materials  placed  upon  land  in  which  he 
has  an  interest,  unless  there  is  something  in 
the  nature  of  a  direct  dealing  between  the 
contractor  and  the  person  whose  interest  is 
sought  to  be  charged.  Mere  knowledge  of, 
or  consent  to,  the  work  being  done  or  the  ma- 
terials being  supplied,  is  not  enough;  there 
must  be  a  request,  either  express,  or  by  im- 
plication from  circumstances  to  give  rise  to 
the  lien.  Gearing  v.  Rohinton,  20  C.  L.  T. 
302,  27  A.  R.  364. 

Partieo.] — In  mechanics*  lien  proceed- 
ings against  the  trustees  of  a  church  and  an 
encumbrancer,  it  was  sought  to  add  the  build- 
ing committee  as  parties.  This  was  refused, 
they  having  no  interest  in  the  land.  Litton 
V.  Gunther,  12  O.  W.  R.  1122. 

Preserration  of  lien  by  deliTery  of 
materials  —  Registry  of  Uen  —  Time  — 
Contract  —  Lewi*  deUvery  —  Articlet  for 
temporary  purpose  —  Mechanics'  and  Wage 
Earners'  Lien  Act — R.  S.  O.  c,  15S,  s.  4.] — 
Plaintifib  brought  action  to  have  it  declared 
that  they  had  a  lien  for  $325.92  upon  the 
estate  or  interest  of  defendants,  owners  of 
certain  lands,  and  for  judgment  against  the 
contractors  to  whom  they  had  supplied  ma- 
terials used  in  the  construction  of  a  building 
for  defendants.  The  last  delivery  was  within 
30  days  of  the  filing  of  the  lien.  It  was  84 
cents  worth  of  exT>ansion  bolts.  The  action 
against  the  owners  was  dismissed  by  the 
Official  Referee,  who  ordered  that  the  lien 
registered  against  the  lands  should  be  vaca- 
ted, but  he  gave  judgment  against  the  con- 
tractors for  $325.92.— Divisional  Court  (15 
O.  W.  R.  243,  20  O.  L.  R.  308.  1  O.  W.  N, 
385),  allowed  plaintiff's  appeal  against  the 
owners  of  the  land  as  the  bolts  were  sup- 
plied to  be  used  and  were  actually  used  in 
the  construction  of  the  building,  and  a  lien 
therefore  attached  under  s.  4  of  the  Ont.  Act. 
Rathhone  v.  Michael  (1909),  14  O.  W.  R. 
389,  19  O.  L.  R.  428,  distinguished.  Ed- 
monds V.  Tierman  (1892),  21  S.  C.  R.  406, 


has  no  application  in  Ontario  owing  to  the 
provisions  of  s.  28  of  the  Ont.  Act,  and  a 
plaintiff's  lien  is  not  destroyed  or  prejudiced 
by  taking  a  note  and  discounting  it,  and  if 
the  note  is  returned  unpaid,  the  plaintiff  is 
entitled  to  rely  on  the  original  accounts  and 
file  a  lien  for  the  amount  of  the  note  as  well 
as  for  goods  supplied  after  taking  of  the 
note. — Court  of  Appeal  reversed  judgment  of 
Divisional  Court  and  restored  judgment  of 
Official  Referee  with  costs.  BrooksSanford 
Hardware  Co.  v.  TeUer  Const,  Co.  (1910), 
17  O.  W.  R.  167,  2  O.  W.  N.  138w  O.  L. 

R. 

Priority  and  proaorration.]  —  Divi- 
sional Court,  held,  that  materials  famished 
after  the  work  is  completed  will  not  keep  a 
mechanics'  lien  alive  so  as  to  prejudice 
others.  Renney  v.  Dempster  (1911),  19  O. 
W.  R.  644,  2  O.  W.  N.  1303. 

See  Day  v.  Crown  Grain  Co.,  C.  R.  [1906] 
A.  C.  150.    Digested  col.  2676,  ante. 

Prooeedins  to  enforce  lien — Motion 
for  summarv  judgment  against  defendants 
personally  liable — ^Practice — Scheme  of  Me- 
chanics' Lien  Act.  Robertson  v.  BuUen,  13 
O.  W.  R.  56. 

Prooeedin^  to  enforce  lien  —  SUte- 
ment  of  claim — Late  service — Extensicm  of 
time — Rule  353.  Pease  Heating  Co.  v.  Bui- 
mer,  12  O.  W.  R.  258. 

Prooeedinsa  to  enforoe  lien — Mot%vfi 

for  summary  judgment  against  defendants 
personally  —  Practice.}  —  Plaintiffs  insti- 
tuted proceedings  under  Mechanics'  Lien  Act 
and  also  issued  a  writ  for  the  same  relief. 
Motion  by  defendants  to  have  latter  action 
stayed,  was  dismissed  on  the  ground,  that 
the  two  procedures  are  quite  different,  for, 
in  the  personal  action  there  may  be  a  more 
speedy  recovery  and  a  different  and  fuller 
judgment  than  in  the  other  proceeding,  there- 
fore it  was  not  right  to  interfere.  McHenry 
V.  Lewis  (1882),  22  Ch.  D.  397.  distin- 
guished. Hamilton  Bridge  Works  v.  General 
Contracting  Co.  (1909),  14  O,  W.  EL  646, 
1  O.  W.  N.  34. 

Registered  against  insolvent  eom- 
pany  —  Action  against  liquidator  to  en- 
force liens.}  —  A  liquidator  represents  no 
higher  claim  than  that  of  the  insolvent  com- 
pany. Therefore  liens  registered,  within  30 
days  after  their  commencement,  for  materials 
supplied  and  for  work  done,  prior  to  the  ser- 
vice of  the  petition  to  wind  up  the  company, 
are  to  be  paid  in  priority  to  ordinary  credit- 
ors. Re  Clinton  Thresher  Co.  (1910),  15 
O.  W.  R.  318. 


Re8:istered  owner  —  Contract  with — 
Transfer  of  property  after  registration  of 
lien — Previous  agreement  —  Notice — ^Parties. 
Fraser  v.  Griffiths,  1  O.  W.  R.  141. 

Registry  of  lien  aeainst  lands  of 
company  in  liquidation  —  Winding-up 
order — Vacating  lien  —  Costs  —  Set-off.  Re 
Uailcyhury  Rink  Co.,  Berlinguette's  C/otm, 
12  O.  W.  R.  197. 

Several  bvildinss  —  Lien  for  work  cm 
one  —  Rcfjistration — Time — Extent  of  fctn-k 
done,] — Where  a  contract  is  made  with  the 
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respective  owners  of  adjoining  lands,  on 
wMch  two  separate  buildings  are  erected,  but 
included  under  one  roof,  for  the  repair  there- 
of, at  one  entire  price,  separate  accounts  be- 
mf  kept  of  the  work  done  and  materials  fur- 
nished on  each  building,  a  lien  attaches  and 
can  be  enforced  under  the  Mechanics'  Lien 
Act,  against  the  lands  of  each  of  such  own- 
ers for  the  price  of  the  work  done  and  the 
ffltterialfl  provided  on  each  respective  build- 
ins.  The  finding  of  the  Local  Master  who 
tried  a  mechanic's  lien  action,  as  to  the  fact 
of  the  work  being  done  and  the  materials 
famished  within  thirty  days  prior  to  the  lien 
being  registered,  and  as  to  the  extent  of  such 
work  and  materials,  was  upheld,  for,  though 
the  evidence  was  contradictory,  there  was 
evidence  to  support  such  findings.  Booth  v. 
Booth,  22  C.  L.  T.  131,  3  O.  L.  R.  294,  1 
0,  W.  R,  49. 

Stmtvtory  a«tioa  to  reallM — Joining 
other  causes  of  action — ParticB — Architect,^ 
— In  an  action  begun  under  s.  31  of  the  Me- 
chanics' and  Wage  Earners*  Lien  Act,  R.  S. 
0.  1897,  c.  153,  by  the  filing  of  a  sUtement 
of  daim,  to  realise  a  lien  created  by  the  Act, 
the  plaintiff  cannot  include  other  causes  of 
action  and  other  matters.  Where  the  plain- 
tiff in  such  an  action  claimed  to  be  entitled 
to  a  lien  against  the  owner  of  land  who  had 
erected  a  building  thereon,  and  joined  as  a 
defendant  the  architect  of  the  building,  whom 
be  charged  with  fraudulently  refusing  to  give 
a  ceitificate  for  the  amount  which  the  plain- 
tiff claimed  to  be  entitled  to  recover,  and 
asked  that  the  architect  might  be  ordered  to 
pay  the  amount  claimed,  with  damages  for 
his  fraudulent  breach  of  duty,  and  the  costs 
of  the  action,  the  name  of  the  architect  was 
struck  oat. — dSemble,  that,  as  against  the 
owner,  the  daim  to  a  proper  certificate  might 
be  maintained  in  this  action  as  one  of  the 
matters  involved  in  the  claim  to  a  lien.  Bag- 
•Amp  v.  John9t<m,  22  G.  L.  T.  33,  3  O.  L. 
Vl.  58. 

Use  tmr  vesi«tratiim  —  Completion 
•f  work — Satitfadion  of  architects — Work 
AMe  after  registration  of  lien.] — Under  a 
contract  made  with  a  railway  company  for 
tlie  erection  of  a  building,  the  work  was  to 
be  done  to  the  entire  satisfaction  of  certain 
trchitects.  Tlie  plaintiffs,  who  were  sub- 
contractors for  a  part  of  the  building,  ceased 
work  on  the  20th  May,  under  the  belief  that 
tbeir  contract  was  completed,  and  their  sec- 
retary-treasurer, on  the  8th  June,  made  an 
tfidavit  stating  such  to  be  the  fact,  with  a 
new  of  having  a  lien  registered,  which  was 
done  on  the  24th  June.  The  architects, 
bowerer,  were  not  satisfied,  and  required 
further  work  to  be  done,  and  this  was  ac- 
oofdingly  done  in  June,  and  again  in  August, 
ind  it  was  not  until  the  4th  August  that 
the  architects  were  satisfied  and  accepted 
the  work: — Held,  that  under  the  contract 
the  architects  being  the  persons  to  deter- 
mine when  the  work  was  completed,  it  was 
>ot  so  completed  until  they  had  signified 
^r  approval,  and  therefore  the  lien  was 
''Egisier^  in  time.  Yokes  Hardware  Co. 
T.  Oramd  Trunk  Rw,  Co.,  12  O.  L.  R.  344^ 
•  0.  W.  R.  537,  8  O.  W.  R.  IM. 

TMal  —  Procedure  —  Parties  —  Mort- 
fs^t^—iiaterials   on  land — Conversion,]    — 

C.CX---S6 


The  procedure  for  the  trial  of  an  action 
under  the  Mechanics'  and  Wage-ISamers' 
Lden  Act,  R,  S.  O.  c.  153,  is  the  ordinary 
procedure  of  the  High  Court,  which  is  not 
affected  by  ss>  ^  and  36  of  the  Act;  and 
therefore  a  mortgagee  against  whom  relief 
is  sought  must  be  made  a  party  to  the  action 
within  the  time  limited  by  s.  24,  s.-s.  1. 
Materials  were  placed  on  the  land  by  the 
owner  thereof  and  paid  for  by  the  mortga- 
gee, to  be  used  in  the  construction  of  build- 
ings being  erected  thereon^  but  not  actually 
incorporated  therein.  The  materials  were 
taken  by  the  owner  to  a  planing  mill  to  be 
planed  for  placing  in  the  buildings,  and  hav- 
ing been  left  there  for  some  time,  and  stor- 
age charges  incurred,  the  owner  sold  them  to 
the  mill-owners: — Held,  per  Meredith,  CJ"., 
that  no  lien  attached  on  such  materials,  the 
incorporation  thereof  in  the  building  being 
an  essential  element. — per  Rose  and  Mac- 
Mahon,  JJ.,  that  such  lien  would  attach, 
notwithstanding  the  absence  of  such  incor- 
poration, but,  there  having  been  a  conver- 
sion, no  relief  could  be  granted,  for  there  is 
nothing  in  the  Act  which  enables  the  Court 
to  assess  damages  which  could  be  made  ap- 
plicable to  lienholders.  Larkin  y.  Larkin, 
20  C.  L.  T.  256,  375^  32  O.  R.  80. 

Twenty  p«r  oeiit.  reserre  —  Payment 
before  thirty  days.] — ^AIl  work  on  a  build- 
ing was  finished  on  the  11th  August,  1899. 
On  the  14th  August,  1899,  four  workmen, 
whose  wages  remained  unpaid,  and  who  were 
entitled  to  liens  for  the  amount,  threatened 
to  register  their  liens  unless  paid  at  once. 
The  owner  thereupon  paid  the  amount;  and 
afterwards  treated  the  same  as  deducted 
from  the  twenty  per  cent,  retained  under  R. 
S.  O.  c.  153,  s.  11,  and  proceedings  having 
been  commenced,  the  owner  paid  the  balance 
of  the  twenty  per  cent,  into  Court.  The 
balance  so  paid  in,  however,  was  more  than 
sufficient  to  pay  all  remaining  wage-earners 
in  full: — Held,  thi^,  under  the  above  cir- 
cumstances, the  owner  was  justified  in  mak- 
ing the  payments  out  of  the  twenty  per  cent, 
before  the  expiration  of  the  thirty  days  men- 
tioned in  the  Act,  and  could  not  be  required 
to  pay  the  sum  over  again  into  Court.  By 
making  such  a  payment,  however,  the  owner 
takes  the  responsibility  of  shewing  that  he 
has^  placed  the  other  lienholders  in  no  worse 
position  by  his  action,  as  had  been  shewn  in 
the  present  case.  Torrance  v.  Cratchley,  20 
C.  L.  T.  74,  31  O.  R.  546. 

Work  and  labonr  —  Defect  in  build- 
ing— ^Assent — ^Estoppel.  Holthy  v.  French, 
1  O.  W.  R.  821. 

TiTork  and  nuvterials  rapplled  for 
bnildins  kotel  —  Work  to  he  paid  for 
upon  architects  certificate.]  —  Plaintiffs 
sought  to  enforce  a  lien  claimed  for  work 
done  and  materials  supplied  in  building  an 
hotel.  Defendants,  according  to  agreement, 
were  to  make  payments  each  month,  upon 
production  of  architect's  certificates  that  such 
payments  were  due.  Nine  progress  esti- 
mates were  given  plaintiffs  by  the  acting 
architect,  the  last  of  which  was  dated  1st 
June,  1908.  In  February  or  March  defend- 
ants refused  to  make  further  payments  on 
ground  that  plaintiff  had  failed  to  furnish 
a    satisfaction    bond    '*for    and    conditional 
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upon "  the  performance  of  their  agreement. 
Pending  the  action  ten  days  before  trial  the 
architect  gave  plaintiffs  another  progress 
certificate  shewing  a  balance  due  plaintiffs 
of  S6J30.13.  The  Local  Master  at  Kenora 
held  that  defendants  were  not  justified  in 
refusing  to  make  further  payments,  nor  were 
plaintiffs  justified  in  discontinuing  their 
work.  He  gave  plaintiffs  judgment  for 
amount  certified  due  on  1st  June,  after  de- 
ducting payments  on  account  and  $d91  for 
insurance  on  hotel  after  Ist  January.  The 
Divisional  Court  varied  the  judgment  of  the 
Master  by  increasing  plaintiffs*  judgment  by 
$901,  the  amount  of  the  insurance,  and  added 
to  the  judgment  an  order  that  any  surplus 
which  may  be  realised  by  sale  of  the  hotel 
after  payment  of  sums  directed  to  be  paid 
out  of  the  proceeds,  shall  be  paid  into  Court 
subject  to  further  order,  and  reserving  leave 
to  plaintiffs  to  apply  in  respect  of  the  lien, 
which  they  have  and  for  which  payment  has 
not  been  provided  for  by  the  judgment. 
Sherlock  v.  Powell  (1899).  26  A.  R.  407, 
specially  referred  to.  Kelly  Bros,  d  Co.  v. 
Tourist  Hotel  Co.  (1910),  15  O.  W.  R.  29, 
20  O.  U  R.  267. 

TiTiit  of  siuiiiiioiui  —  Service  out  of 
jurisdiction — Statement  of  claim — Time  for 
delivering  defence — Trial  —  Appointment  in 
toritinff — Notice  of  trial,]  —  An  order  per- 
mitting service  out  of  the  jurisdiction  of  the 
writ  of  summons  should  also  authorise  ser- 
vice of  the  statement  of  claim  at  the  same 
time,  and  fix  a  time  for  delivery  of  the  state- 
ment of  defence.  Young  v.  Brassey,  1  Ch.  D. 
277,  followed.  Where  the  order  makes  no 
provision  as  to  the  statement  of  claim  or  de- 
fence, the  defendant  should  have  eight  days 
from  the  last  day  for  appearance  within 
which  to  deliver  his  statement  of  defence,  and 
the  pleadings  cannot  be  noted  closed  before 
the  expiry  of  such  eight  days.  Under  s.  35 
(1)  of  the  Mechanics'  Lien  Act,  R.  S.  O.  c 
153,  the  Judge  or  ofiScer  fixing  a  day  for  the 
trial  of  an  action  brought  under  that  Act,  is 
to  do  so  in  writing;  and  a  notice  of  trial 
under  that  section  given  by  a  party  who  has 
not  obtained  a  signed  appointment  from  the 
Judge  or  oflScer,  is  not  effective.  The  notice 
of  trial  must  be  served  at  least  eight  clear 
days  before  the  day  fixed,  as  provided  by  s. 
36.  Af elver  v.  Croivn  Point  Mining  Co.,  21 
C.  L.  T.  127,  19  P.  R.  335. 


7.  Quebec. 

Asreemeiit  to  bnild  in  consideration  of 
so  much  per  day — C.  C.  2012.] — A  carpenter 
who  has  installed  the  woodwork  in  a  house 
in  execution  of  a  verbal  agreement  with  the 
proprietor  in  consideration  of  receiving  two 
dollars  for  each  working-day,  is  a  builder 
within  the  meaning  of  2013  C.  C,  and  is 
entitled,  on  compliance  with  the  required 
formalities,  to  the  right  of  preference  men- 
tioned in  that  article  not  only  for  the  daily 
wage  agreed  upon  but  also  for  his  outlay  for 
materials  supplied  and  for  the  pay  of  work- 
men engaged  by  him.  LetelUer  v.  Blanchette 
(1910),  17  R.  de  J.  1»S. 

Builder's  priviloice  —  Contract  with 
owner — Right  to  lien — **  Additional  vahi^e.^^] 
— ^A  contractor  who  contracts  directly  with 


the  proprietor  of  a  building  which  is  being 
constructed,  is  entitled  to  register  a  privilege 
under  the  terms  of  Art  2013,  G.  O^  as 
amended  by  59  V.  c  42  (Q.) — 2.  The  "ad- 
ditional value,"  referred  to  in  the  article, 
is  the  additional  value  given  to  the  immov- 
able by  the  work  at  the  time  it  is  done. 
Qalemeau  v.  Tremhlay,  22  Que.  S.  C.  143. 

Builder's  priTilose  —  Promissory  not€ 
— Principal  contractor  —  Sub-contractor  — 
"Notice  to  owner — Registration — Time  for — 
Delay — Default.] — The  holder  of  a  promis- 
sory note  guaranteed  by  a  builder's  privilege 
may,  in  suing  to  recover  the  amount  of  such 
note,  demand  that  the  existence  of  this  pri- 
vilege be  recognized  in  his  favour. — ^2.  The 
principal  contractor  may  take,  in  his  own 
name,  a  builder's  privilege,  not  only  for 
work  which  he  has  himself  done,  but  also 
for  work  done  by  his  sub-contractor  and  it 
is  not  necessary,  in  such  circumstances,  to 
notify  the  owner  of  the  contract  between  the 
principal  contractor  and  the  sub-contractor. 
— 3.  The  point  of  commencement  of  the  time 
for  registration  of  a  builder's  privilege  is 
the  date  at  which  all  work  on  the  building 
has  been  completed  and  ended,  and  not  that 
of  beginning  to  use  the  building  before  its 
completion. — 4.  The  owner  who  has  caused 
the  building  in  question  to  be  erected  cannot 
complain  of  delay  in  registering  a  builder's 
privilege,  nor  even  of  absolute  default  of 
registration.  La  Banque  Jacques  Cartier 
V.  Picard,  18  Que.  S.  C.  502. 

Claim  of  lien  —  Registration  —  De- 
scription of  land.] — The  description  of  an 
immovable,  in  the  notice  for  registration  of  a 
workman's  privilege,  as  "  part  of  lot  4101  of 
the  cadastre  of  the  parish  of  Montreal,"  but 
omitting  the  conterminous  properties,  does 
not  comply  with  Art.  2168  of  the  Civil  Code, 
which  provides  that  in  any  place  where  the 
ofl&cial  plans  are  in  force  the  true  description 
of  a  part  of  a  lot  is  by  stating  that  it  is  a 
part  of  a  certain  official  number  upon  the 
plan  and  in  the  book  of  reference,  and  men- 
tioning who  is  the  owner,  and  the  properties 
conterminous  thereto;  and  such  notice  does 
not  create  any  privilege.  Therrien  v.  Hin- 
ault,  21  Que.  S.  G.  452. 

Claim  of  lien  —  Rights  against  owner 
—  Proceedings  against  *' debtor.")  —  The 
plaintiff,  having  contracted  to  furnish  mater- 
ials to  a  builder  to  be  used  in  the  construc- 
tion of  a  building,  gave  written  notice  to  the 
defendant,  owner  of  the  land,  under  Art. 
2013g,  C.  C,  and  subsequently  registered  a 
memorial  that  he  had  furnished  materials  to 
the  amount  stated,  and  he  then  notified  the 
defendant  of  such  registration.  The  present 
action  was  brought  against  the  owner  of  the 
immovable  more  than  three  months  subse- 
quently, asking  that  he  be  condemned  to 
pay  the  amount.  No  proceedings  had  been 
taken  against  the  purchaser  of  the  mater- 
ials:— Heldf  that  the  privilege  created  in 
favour  of  the  supplier  of  materials,  and  his 
recourse  against  the  owner  of  the  land,  by 
the  registration  of  the  memorial,  lapse  un- 
less legal  proceedings  are  taken,  within  three 
months  following  the  notice,  to  have  the 
debtor  condemned, — by  the  "debtor,"  in  Art. 
2013i,  being  meant  the  purchaser  of  the  ma- 
terials. Lalonde  v.  LaheUe,  16  Que.  S.  C. 
573. 
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Claims  of  w^orkmen  in  serrloe  of 
flab-eoiitraetor  —  Notice  to  owner  — 
Registration  of  claims,] — ^The  lien  upon  im- 
morables  provided  for  by  Arts.  2013  et  seq., 
C  C,  may  exist  for  the  benefit  of  workmen 
in  the  service  of  sub-contractors,  without 
notice  of  the  sub-contractor  to  the  owner. 
It  is  sufficient  to  give  to  the  owner  verbal 
notice,  in  the  presence  of  a  witness,  that 
the  workmen  have  not  been  paid  at  and  for 
each  time  a  payment  becomes  due  to  them. 
Therefore,  they  may  register  their  claims  in 
the  manner  and  for  the  purposes  provided  in 
Art.  2013c..  C.  C. — Cf.  Frechette  v.  Ouimet 
d  BeU  Telephone  Co.,  28  Que.  S.  C.  4; 
RousMeau  v.  Toupin,  32  Que.  S.  C.  228. 

Conserratory  attaebment  —  privilege 
of  the  workman  —  Burning  of  the  house — 
Is  there  a  lien  on  the  insurance  money  f] — 
A  plaintiff  who  has  a  legal  privilege  on  a 
property  in  connection  with  the  work  by  him 
done  thereon,  cannot,  in  the  event  of  a  fire, 
claim  by  a  conservatory  attachment  the  pro- 
ceeds of  policy  covering  the  building,  be- 
cause these  proceeds  do  not  represent  the 
property,  but  represent  a  debt  resulting  from 
a  contract  of  insurance.  De  Anna  Isaacs 
d  Vir  r.  Samuel  Tafler  ^  Guardian  Assce  Co. 
(1910).  11  Que.  P.  R.  359. 

Eaforoomeat  by  assisnee  of  privl- 
Us^  debt  —  Necessity  for  notice  to  debt- 
or— miction  not  maintainable  after  notice  to 
Itnd-owner  only,] — ^The  assignee  of  a  privi- 
leged debt,  registered  by  virtue  of  the  pro- 
visions of  Arts.  2013a  ei  seq.,  G.  C,  cannot 
maintain  an  hypothecary  action  against  the 
owner  of  the  land  affected  to  realise  the 
lien  until  after  service  of  notice  of  the  as- 
signment on  the  person  contractually  liable 
for  the  debt.  Service  on  the  owner  of  the 
land  will  not  suffice.  Demers  v.  Byrd,  17 
Que.  K.  B.  308. 

Imcreaaed  Talvo  —  Vendor  of  otoner — 
Estimate  of  increase — Registration  of  lien — 
Contestation — Pleadinnl  —  The  question  of 
the  increase  in  value  of  an  immovable  by 
i^eason  of  work  done  by  a  workman  can  only 
be  raised  by  the  vendor  of  the  owner  and  his 
creditors. — 2.  The  increase  in  value  is  fixed 
by  an  estimate,  at  the  time  of  the  decree, 
when  the  money  is  insufficient  to  pay  a 
workman  who  has  registered  a  lien  or  in 
cftK  of  a  contestation  of  the  increase  by 
those  interested.— 3.  When  there  is  a  contes- 
tation it  should  be  by  means  of  a  plea  on  the 
merits  and  not  by  inscription  in  law.— 4. 
The  defendant  being  the  owner  of  the  immo- 
vable, the  workman  is  not  bound  to  allege 
increase  in  value.  Therien  y.  Hainault,  5 
Qoe.  P.  R.  61. 

Labowrov's  Uea  and  lion  for  supply- 
iac  sateriaU  —  Wherein  they  differ  — 
nature  of  the  action  to  preserve  the  labour- 
's Ken.] — The  labourer's  lien  and  that  of 
the  famisher  of  materials  (Art.  2013,  C.  C, 
tmended  by  4  Edw.  VII.,  c.  43),  are  dis- 
tinct; they  are  acquired  and  kept  valid  by 
different  means;  Uie  lien  for  furnishing  ma- 
terials, notably,  as  different  from  that  of  the 
l&boarer,  is  not  liable  to  be  set  aside  under 
the  provisions  of  Art.  2013b,  G.  O.  The  ac- 
tim  provided  in  2013b,  C.  C,  may  be  a  per- 
•Ma]  action,  nothing  in  the  context  indi- 
cating  diat  it  mast  be  of  any  other  kind  to 


preserve  the  lien  of  the  creditor  or  the  la- 
bourer; there  must  be  a  judgment  against 
the  debtor,  with  recourse  reserved  to  main- 
tain the  lien.  Tremblay  V.  Simard  (1900), 
D.  R.  36  S.  O.  39& 

Iiien  of  oontraotor  —  Registration  by 
hu8 band  of  claimant — \8u/ficiency,  ]  — ^Where 
a  contractor's  lien  has  been  registered  by  the 
husband  of  the  claimant,  duly  authorised  to 
this  effect,  it  fulfils  the  requirements  of  the 
law  that  the  lien  shall  be  registered  by  the 
claimant  himself.  Camirand  v.  Durand,  10 
Que.  P.  R.  174. 


Iiien  of  material  nuua  —  Notice  to 
owner,] — ^The  lien  of  a  person  furnishing 
materials  does  not  attach  upon  the  property 
in  which  they  became  incorporated  unless 
the  essential  condition  of  a  notice  served 
upon  the  owner  before  delivery,  specifying 
the  contracts  of  furnishing,  the  price  of  the 
materials,  and  the  description  of  the  property 
affected,  is  fulfilled. — Judgment  in  33  Que. 
S.  C.  423.  affirmed.  Carri^e  y.  Sigouin, 
18  Que.  K.  B.  lt6. 

Material  maa  —  Action  —  jTtfiie.]  — 
An  action  in  which  a  material  man  claims 
from  the  contractor  the  price  of  materials 
furnished  by  him,  and  asks  against  the 
owner  of  the  land  upon  which  buildings  have 
been  erected  with  the  plaintiff's  materials 
that  the  land  shall  be  declared  to  be  charged 
with  the  amount>.of  the  plaintiff's  claim  un- 
less the  owner  prefers  to  pay  the  price  of 
the  materials,  will  be  dismissed  upon  de- 
murrer by  the  owner  if  it  does  not  appear 
that  the  plaintiff  has  begun  his  action  within 
the  three  months  following  the  notice  men- 
tioned in  Art.  2013g,  C.  C.  McLaren  v. 
Loyer,  3  Que.  P.  R.  00. 

Material  man  —  Manufacturer  —  Sale 
or  hiring  of  labour.] — ^A  manufacturer  who 
makes  a  contract  with  a  contractor  to  deliver 
to  him  a  certain  number  of  presses  destined 
to  form  part  of  a  building  of  which  the  con- 
tractor has  undertaken  the  construction,  is 
not  a  workman,  but  a  furnisher  of  materials. 
The  registration  by^  such  manufacturer  of  a 
workman's  lien  against  the  land  of  the  owner 
as  security  for  payment  of  the  price  of  the 
presses  is  void  under  the  circumstances,  the 
manufacturer  having  no  other  remedies  than 
those  given  him  by  Arts.  2013  (g),  (h),  (i), 
(1).  and  2103,  C.  C— 2.  The  contract  be- 
tween the  manufacturer  and  the  contractor  is 
a  sale  and  not  an  employment  of  labour. — 3. 
In  order  that  a  workman  shall  have  a  work- 
man's lien  upon  the  land  of  the  owner  it  is 
indispensable  that  he  should  be  employed 
thereon.  ^  It  is  not  sufficient  that  he  works 
and  fashions  materials  intended  to  form  part 
of  the  building  which  the  owner  is  erecting. 
Montmorency  Cotton  MUls  Co.  v.  Qignao, 
10  Que.  Q.  B.  158. 

Material  man  —  Notice  —  Registra- 
tion,]— ^The  hypothec  or  lien  of  the  material 
man  is  distinct  and  independent  of  the  saisie- 
arrit  mentioned  in  Art.  2013  (h)  and  (i), 
C.  C,  and  is  not  subject  to  the  conditions 
of  notice  mentioned  in  cl.  (g),  nor  to  the 
condition  of  regTstration.  (D^imet,  J.,  dis- 
senting. Maclaren  v.  Villeneuve,  4t  Que.  P. 
R.  322,  11  Que.  K.  B.  131. 
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Materi*!  maa  —  Notice  to  mortgagee 
— Registration  of  lien — Description  of  land — 
Several  fmrchasers,]  —  When  the  owner  of 
land  bailds  thereon,  the  furnisher  of  mater- 
ials who  wishes  to  obtain  «  right  of  lien, 
must,  before  the  delivery  of  the  materials, 
give  notice  to  the  person  who  lends  the 
owner  the  money  for  building,  and  a  notice 
given  later  to  the  owner  will  be  insufficient 
to  give  a  right  of  lien  to  the  material  man. 
— 2.  When  two  portions  of  the  same  lot  have 
been  sold  by  separate  contracts  to  two  pur- 
chasers, and  buildings  have  been  erected 
thereon,  a  person  furnishing  materials  for 
such  buildings  must,  in  the  statement  of 
claim  which  he  registers  pursuant  to  Art. 
2103,  C.  C,  indicate  the  portion  of  the  land 
which  belongs  to  each  purchaser,  and  his 
registration  will  be  without  effect  if  he  de- 
scribes the  whole  lot  as  being  the  property 
of  the  two  purchasers.  Paquette  v.  Mayer, 
18  Que.  S.  C.  563. 

Material  maa  —  Notice  to  otoner  — 
Pleading,} — Under  the  provisions  of  ss.  2 
and  3  of  57  V.  c.  46  (Q.)»  and  before  the 
amendment  of  59  V.  c.  42,  s.  2,  a  material 
man  ought,  in  order  to  preserve  his  lien,  in 
the  three  days  after  the  registration  of  the 
memorandum  of  his  claim,  to  give  a  written 
notice  to  the  owner  or  his  agent.  Where  the 
declaration  did  not  allege  that  the  notice 
had  been  given,  a  demurrer  was  allowed. 
Paquette  v.  Houston,  2  Que.  P.  R.  558. 

Material  men  —  Priorities,] — ^Although 
the  right  of  the  supplier  of  materials  is 
called  in  Art.  2013  {l),G.C.,  (59  V.  c.  42), 
in  the  French  version  **un  droit  d'hypo- 
th^ue*'  and  in  the  Ehiglish  version  ''a 
hypothecary  privilege,"  the  right  is  never- 
theless of  the  nature  of  a  privilege  and  not 
of  the  nature  of  a  hypothec,  and  all  sup- 
pliers for  the  same  building  who  have  availed 
themselves  of  the  privileges  of  the  Article 
and  registered  their  claims,  rank  concurrent- 
ly. Jamieson  y.  Charbonneau,  17  Que.  S.  C. 
514. 

Material   men   dealing   with   owner 

— Non-ewistence  of  lien.] — ^The  law  does  not 
confer  a  lien  on  a  material  man  except  where 
he  furnishes  material  to  the  contractor  and 
not  to  the  owner.  A  labourer,  workman, 
architect,  or  builder,  dealing  directly  with 
the  owner,  has  a  lien,  but  a  merchant  or 
manufacturer  who  sells  material  for  construc- 
tion to  the  owner  has,  as  against  him,  only 
a  personal  action,  unless  be  has  agreed  to 
a  conventional  hypothec.  Harris  v.  Char- 
bonneau,  25  Que.  S.  C.  180. 

Notice  by  anb-oontractor  to   owner 

—-Art,  2013c\  C,  C,  —  Service  —  Time  — 
Architect  —  Agent  of  owner,]  —  A  notice 
given  by  a  sub-contractor  after  the  expira- 
tion of  the  delay  of  eight  days  prescribed  by 
Art.  2013c.,  C  C,  is  not  of  any  avail  to 
preserve  the  lien  provided  by  that  article.—' 
The  architect  charged  with  superintending 
the  couHtruction  of  a  building  is  not  an  agent 
of  the  owner  upon  whom  service  of  the  no- 
tice can  be  made  so  as  to  bind  the  owner. 
Sharpe  v.  Budd,  17  Que.  K.  B.  17. 

Parties  —  Otcner  —  Debtor.]  —  In  an 
action  against  the  purchaser  of  land  for  a 
declaration  that  it  is  bound  by  a  mechanics' 


lien  registered  thereon  and  for  realisation  of 
such  lien  by  a  sale,  it  is  not  necessary  that 
the  vendor,  who  is  personally  liable  for  the 
debt  sought  to  be  charged,  shall  be  made  a 
party.  Pouliot  y.  Pelletier,  3  Que.  P.  B- 
23e. 

Presorlptlon  —  Statute  —  Amendment 
— Claim  of  lien  —  Registration — NoUce,]— 
Held,  affirming  the  judgment  in  14  Que.  S. 
C.  473,  that  where  a  privilege,  both  by  tbe 
pre-existing  law  and  by  the  statute  amend- 
ing the  same,  is  made  to  depend  upon  and 
to  date  from  its  registration,  the  effects  of 
the  registration  of  such  privilege  effected 
only  after  the  coming  into  force  of  the 
amending  statute  are  governed,  as  to  tbe 
duration  of  the  privilege  and  the  time  by 
which  it  is  prescribed,  by  the  provisions  of 
the  amending  Act;  consequently,  the  pre- 
scription applicable  to  a  builder's  privilege 
which  was  only  registered  after  the  coming 
into  force  of  the  amending  Act,  59  V.  (Q.) 
c.  42,  is  that  of  one  year  from  the  date  of 
the  registration,  although  the  work  for  which 
the  privilege  was  sought  was  done  before 
the  amending  Act  came  into  force. — 2.  In 
order  to  obtain  the  hypothecary  privilege  of 
a  supplier  of  materials  under  Art.  2013(, 
C.  C.  (59  V.  c.  42),  the  formalities  pre- 
scribed by  law,  as  to  notice  to  the  proprietor, 
must  be  complied  with,  and  the  memorial 
or  bordereau  mentioned  in  Art  2013,  C  (X, 
must  state  the  cost  of  the  materials  fur- 
nished. Hochelaga  Bank  v.  Stevenson,  9 
Que.  Q.  B.  282;  [1900]  A.  C.  600. 

Registration  of  olaln&  —  Failure  to 
institute  action  —  Cancellation  of  registro" 
tion.] — ^A  workman  who  causes  his  dalm 
to  be  registered  on  the  immovable  on  which 
his  work  is  performed  in  order  to  secure  a 
privilege  or  nypothec  under  Art  2013  (b) 
O.  C,  but  neglects  to  bring  suit  within  the 
delay  prescribed  in  the  article,  is  not  bound 
to  cause  the  registration  to  be  cancelled  at 
his  expense.  The  owner  of  the  immovable 
must  put  him  in  default  (en  demeure)  to 
sign  the  discharge,  attend  to  the  cancdling 
and  pay  the  costs.  Roy  v.  Oariepy  (1909), 
36  Que.  S.  C.  238. 

• 

Registration  of  elalm  —  Quebec  law 
— Error  in  description  of  lands — Claim  duly 
recorded  —  Value  of  land  —  Acquiescence-- 
Notice,]  —  The  description  in  a  registered 
claim  for  a  workman's  privilege  of  the  lands 
affected  by  the  privilege  as,  '*  two  lots  of  land 
known  and  designated  under  numbers  two  O 
and  three  O.  of  the  official  subdivision  of  lot 
number  907,"  instead  of,  in  accordance  with 
the  plan,  as  '*  two  lots  of  land  known  and 
designated  under  numbers  two,  subdivision 
C,  and  three,  subdivision  O.,  both  of  tbe 
subdivision  of  official  lot  number  907,"  is 
not  an  irregularity  sufficient  to  nullify  the 
registration  of  the  privilege,  especially  where 
the  description  in  the  claim  is  identical  with 
that  contained  in  the  title  deed  of  the  owner 
(who  had  acquired  the  lands  from  the  re- 
spondent), and  in  the  proces-verbal  of  seis- 
ure,  and  where  the  registrar,  upon  presen- 
tation of  the  claim,  had  registered  it  against 
tbe  lands  as  they  were  described  in  his  office. 
The  circumstances  of  the  case  shewing  ac- 
quiescence by  the  respondent  in  an  allega- 
tion that  the  value  of  the  property  was 
$3,000,  and  in  an  arrangement  by  which  the 
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parties  claiming  privUSgea  d*  ouvrier9  were 
to  rank  against  the  balance  of  the  purchase 
money  (the  property  as  improved  having 
been  sold  for  $5,000  after  payment  of  a 
charge  thereon),  he  being  dominus  litis  could 
not  be  heard  to  complain  that  the  increased 
Talue  of  the  property,  by  reason  of  the  work 
done  by  such  claimants,  had  not  been  de- 
termined by  a  valuation.  The  omission  by 
each  claimant  to  give  notice  to  the  owner  of 
the  property  within  three  days  after  registra- 
tion of  bis  daim  (Art  2103,  0.  C.)  does 
not  aifect  the  validity  of  such  registration 
or  privil^re.  Daniel  v.  Macduff,  13  Que.  K. 
B.  361. 

Bl^kts  to  Uea  —  Work  or  material 
9UfipUed  to  suh-contractoTM  —  Arts,  2013  et 
seq^  C,  CI — ^The  privilege  or  lien  provided 
by  Arts.  2013  et  seq.,  C.  C,  is  for  the  bene- 
fit only  of  workmen,  etc.,  who  bargain  with 
the  owner  or  the  contractors  with  whom  the 
owner  has  contracted ;  those  who  do  work  or 
famish  materials  for  sub-contractors  who 
have  not  contracted  with  the  owner,  and  are 
therefore  unknown  to  him.  cannot  have  the 
benefit  of  the  privilege.  Frechette  v.  Ouimet, 
2&  Que.  S.  C.  4. 

8«pp]ie7  of  materials  —  Notice  to  the 
proprietor  of  the  immovable  —  An  unregis- 
tered promise  of  salej\  —  The  supplier  of 
bailding  material  only  acquires  a  privilege 
for  the  amount  of  his  claim  provided,  before 
delivery,  he  gives  a  notice  to  the  proprietor 
of  the  immovable  in  which  are  contained  the 
costs  of  the  materials  and  the  building  for 
which  they  are  intended.  Cf,  Carrier  d 
Sigotun,  18  K.  B.  176. — ^A  promise  of  sale 
of  the  property  by  the  proprietor  to  the  con- 
tractor to  whom  the  materials  have  been  sup- 
plied and  delivered,  and  which  has  not  been 
registered,  is  without  effect  as  to  third  par- 
ties in  so  far  as  the  creation  of  the  privilege 
ii  concerned.  Rutherford  d  Sons  Co.  v. 
Badeot  (1909),  19  Que.  K.  B.  428. 

Time  for  resisterljis  lien  —  Comple- 
tiem  of  ioork.] — ^The  point  of  commencement 
of  the  30  days  given  by  Art.  2013b  of  the 
Civil  (}ode  for  the  registration  of  the  lien 
of  a  labourer,  workman,  or  contractor,  is  the 
Boment  at  which  the  work  upon  the  build- 
ing in  the  construction  of  which  they  have 
laboured  is  completed,  and  not  the  date  at 
which  the  use  of  the  building  has  been  be- 
SUL    Quintal  y.  B^ard,  20  Que.  S.  C.  199. 


i*s  Uqh  —  Quebec  law — Per- 
son cutting  wood  at  »o  much  a  cord — Saisie- 
twiservatoire.} — ^The  persons  mentioned  in 
Art  1994  (c),  C.  C-,  are  not  confined  to 
those  whose  remuneration  is  fixed  according 
to  the  time  they  work,  but  it  also  includes 
»n  persons  who  engage  to  cut  wood  for  so 
Biodi  a  cord.  A  motion  to  quash  a  writ  of 
f^isie^coneervatoire  obtained  by  a  person 
daiming  a  lien  upon  wood  cut,  was  dis- 
■i«ed.    8t.  Onge  v.  Ross,  7  Que.  P.  R.  108. 


8.  Saskatchewan. 


_  to  eaforee  —  Statement  of 
—  Form  of  prayer,] — ^The  prayer  of 
ue  statement  of  claim  in  an  action  to  en- 
loroe  a  mechanic's  lien  should  be  for  a  de- 


claration of  a  lien  *'  pursuant  to  the  Me- 
chanics* and  Wage  Earners*  Lien  Act." 
Whitman  v.  Harvey  (1910),  13  W.  L.  R. 
287. 

Amount  of  claim  —  Contract  for 
painting  —  Credits  —  Saskatchewan  Me- 
chanics* lAen  Act  —  Jurisdiction  of  Supreme 
Court,] — ^Action  to  enforce  a  mechanics'  lien. 
The  questions  involved  are  entirely  ques- 
tions of  fact.  The  action  should  have  been 
brought  in  the  District  Oourt.  McKeneie  v. 
Murray,  11  W.  L.  R.  123. 

Claim  for  lien  of   snb-eontraotor — 

— Promise  of  owner  to  pay  sub-contractor — 
Evidence  of  —  Compliance  with  provisions 
of  Mechanics*  Liena  Ordinance  (Sask,)  — 
Time  for  filing  lien  —  Notice  to  owner  — 
Amount  due  to  contractor  —  Nonperform- 
ance of  contract  —  Acceptance  of  part  of 
work  performed  —  Architect's  certificate  — 
Waiver  —  Extras  —  Setting  off  damages  for 
delay  —  Forum  —  District  Court — Parties 
-—Joinder  of  contractor  as  defendant,]  — 
Held,  (1)  no  express  promise  by  owner  to 
pay  sub-contractor;  (2)  not  several  contracts 
but  one ;  (3)  that  notice  under  s.  11  of  above 
Ordinance  was  waived;  (4)  that  there  was 
something  due  the  contractor;  (5)  that  al- 
though contract  an  entire  one,  yet,  part  per- 
formance accepted,  owner  sold  and  made  a 
settlement  witii  the  contractor;  (6)  that 
there  was  a  waiver  of  the  production  of  an 
architect's  certificate,  and  (7)  that  action 
should  not  have  been  brought  in  District 
Court  No  order  made  against  contractor. 
Judgment  for  plaintiff.  Smith  y.  Bemhart, 
11  W.  L.  R.  623. 

Claim  of  lien  —  Sufficiency  —  Separate 
properties  —  Saskatchewan  Mechanics*  Lien 
Act,  »s,  17,  18,  19  —  Saskatchewan  Rule, 
458,] — ^Action  for  sale  under  a  mortgage.  On 
the  reference  a  claim  was  made  by  C,  under 
a  lien  registered  against  three  separate  prop- 
erties of  which  only  one  was  in  question  in 
this  action.  As  the  claim  of  lien  shewed  how 
it  was  made  out  and  the  amount  claimed 
against  each  property,  held,  that  the  claim 
was  sufficient  under  s.  19  of  above  Act. 
Crapper  v.  Gillespie,  11  W.  L.  R.  310. 

Enforcement  asainst  school  lands 
and  bnildins  —  Public  policy  —  Saskat- 
chewan Public  Schools  Ordinance  —  Ltd- 
biUty  of  school  lands  to  sale  under  execu- 
tion —  Saskatchewan  Mechanics'  Lien  Act 
— Saskatchewan  \School  Assessment  Ordin- 
ance, 1901,  c,  SO,  s.  97,] — Action  to  enforce 
a  mechanic's  lien  against  a  school  house  and 
the  land  upon  which  it  is  situated: — Held, 
that  the  lien  attaches.  Execution  may  also 
be  issued  against  these  lands.  It  is  not 
against  public  policy.  The  method  of  levy- 
ing a  rate  under  s.  97  above  is  permissive, 
and  purely  an  alternative  method.  Lee  v. 
Broley,  11  W.  L.  R.  38. 

Eqnitable  mortsago  —  Sums  advanced 
by  mortgagee  before  liens  registered  —  Sale 
of  land  —  Distribution  of  proceeds  —  In- 
crease in  selling  value  —  Priority  of  claim 
on  mortgage  —  Notice  —  Mechanics*  Lien 
Act,  1907,  sees,  2  (5),  7  {S).  IS  {!).]  — 
The  defendant  B.  was  an  equitable  mort- 
gagee of  land  the  title  to  which  was  subject 
to  a  mechanics'  lien  registered  by  the  plain- 
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tiffs  in  December,  1907.  and  to  other  liens 
afterwards  registered.  The  action  was 
brought  by  the  plaintiffs  to  enforce  their  lion ; 
and  by  an  order  made  on  the  21st  May, 
1908,  the  amount  which  the  plaintiffs  were 
entitled  to  recover  was  fixed  at  $756-55.  eiA 
it  was  directed  that,  in  default  of  payment 
of  that  sum,  the  land  should  be  sold,  and  the 
proceeds  of  sale  applied:  first,  in  payment 
of  B.'s  claim ;  second,  in  payment  of  the 
expenses  of  the  sale;  third,  in  payment  of 
the  costs  of  the  action;  and  the  balance  was 
to  be  paid  into  Court,  to  be  distributed 
among  the  lien-holders  aa  their  interests 
might  appear.  On  the  6th  May,  1909.  an 
order  was  made  directing  the  Local  Regis- 
trar to  ascertain  and  report  the  facts  rele- 
vant to  the  determination  of  the  question  of 
the  light  of  B.  against  the  land  and  his 
right  to  priority  over  the  plaintiffs.  The 
Local  Registrar  reported  that  the  land  was 
sold  to  B.  on  the  16th  April,  1910,  for 
$1,725;  that  the  materials  in  respect  of 
which  the  plaintiffs  were  entitled  to  a  lien 
were  delivered  between  the  26th  September 
and  the  12th  December.  1907;  and  that  the 
sums  advanced  by  B.  for  the  purchase  of  the 
land  and  improvements  thereon  amounted 
to  $1,189.60,  and  was  advanced  in  various 
sums  between  May  and  October.  1907 — $500 
being  for  the  purchase  of  the  land — and  that 
B.  also  advanced  to  his  oo-defendants  the 
further  sum  of  $783.40,  no  part  of  which  was 
expended  for  work  or  materials  which  en- 
hanced the  value  of  the  lands.  The  Local 
Registrar  did  not  find,  nor  was  there  any 
evidence  to  establish,  to  what  amount  the 
selling  value  of  the  land  was  increased  by 
the  placing  of  the  materials  supplied  by  the 
plaintiffs : — Held,  upon  consideration  and  con- 
struction of  aub-sec.  3  of  sec.  7  of  the  Me- 
chanics' Lien  Act,  1907,  that  the  onus  of 
proving  that  the  selling  value  of  the  land 
was  increased  by  the  materials  furnished 
and  placed  above  what  it  was  before  they 
were  so  furnished  and  placed,  was  on  the 
plaintiffs,  and  they  had  failed  to  establish 
it.  It  did  not  follow  from  the  mere  fact  that 
materials  were  furnished  and.  placed  upon 
the  land  by  the  plaintiffs  and  other  lien- 
holders,  that  the  selling  value  of  the  prop- 
erty had  been  thereby  increased  to  the  ex- 
tent of  the  materials  furnished  or  at  all. 
Kennedy  v.  Haddow,  19  O.  R.  240,  applied 
and  followed. — Held,  also,  that  paragraph  3 
of  sec.  2  of  the  Act  deals  simply  with  the 
definition  of  the  word  *'  owner.*'  and  does 
not  apply  to  a  mortgagee,  or  at  any  rate  to 
one  who  has  registered  his  mortgage  prior 
to  the  registration  of  the  Hen.  The  right  of 
priority  as  between  the  Uen-holder  and  the 
mortgagee  is  fixed  by  paragraph  1  of  sec.  13 
of  the  Act;  and,  so  far  as  a  mortgage,  equit- 
able as  well  as  legal  is  concerned,  it  would 
have  priority  over  a  lien,  if  registered  before 
the  lien.  Richards  v.  Chamberlain,  25  6r. 
402;  MoVean  v.  Tf/^n,  13  A.  R.  1,  and 
Reinhart  v.  8huti,  15  O.  R.  325,  specially 
referred  to.  Notice  cannot  affect  the  ques- 
tion of  priority.  Where  the  lien-holder  has 
not  registered  his  Hen,  the  mortgagee  need 
not  hesitate  to  advance  money  legitimately 
under  his  mortgage,  because  possibly  the  lien- 
holder  might  thereafter  register  his  lien.  The 
whole  amount  advanced  by  B.,  $1,973,  was 
found  to  be  a  charge  on  the  land  under  the 
mort^^age;  and  as  all  the  sums  making  up 
that  amount  were  advanced  or  expended  be- 


fore any  of  the  Hens  were  registered,  and 
the  question  of  an  increased  value  was  oat 
of  the  road,  and  the  land  was  sold  for  only 
$1,725,  B.  was  entitled  to  the  whole  of  that 
sum.  Independent  Lumber  Co.  v.  Boi» 
(1911),  16  W.  L.  R.  316,  Sask.  L..  R. 
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Materials  supplied  to  pei 
owner"  —  Erection  of  buildinff — 8aie  of 
building  by  **  owner "  —  Removal  by  pur- 
chaser— Claim  to  enforce  lien  against  build- 
ing— Failure  to  shew  ownership  or  possession 
of  person  ordering  materials — Acquisition  of 
land  by  claimants  of  lien — Merger  of  lien — 
Pleading.] — In  an  action  to  enforce  a  me- 
chanics' lien,  the  plaintiffs,  by  their  state- 
ment of  claim,  alleged  that  they  furnished 
materials  to  the  defendant  McK.  for  the  pur- 
pose of  erecting  a  building  on  land  described, 
that  McK.  erected  a  building  on  the  land,  and 
that  they  registered  a  Hen  under  the  Me- 
chanics* Lien  Act  against  the  land  and 
building,  and  thereby  acquired  a  yalid  lien 
against  the  estate  and  interest  of  McK.  in 
the  lot.  The  claim  was  to  enforce  the  Hen 
against  the  building.  The  evidence  shewed 
that  McK.  ordered  materials  from  the  plain- 
tiffs, to  be  delivered  on  the  land  described, 
that  they  were  delivered  there,  and  went  into 
the  erection  of  the  building;  but  the  evidence 
did  not  shew  that  McK.  ever  had  any  int^^ 
est  or  estate  in  the  land  except  such  posses- 
sory interest  as  was  to  be  presumed  from 
the  erection  of  the  building  on  the  land.  On 
the  3rd  July,  1909,  the  plaintiffs  registered 
their  lien.  On  the  30th  November  McK. 
executed  a  chattel  mortgage  on  the  building 
in  favour  of  the  defendant  company.  By  the 
statement  of  claim  it  was  alleged  that  on 
the  7th  December,  1909,  the  plaintifte  became 
owners  of  the  land,  and  this  was  not  denied 
by  the  defendants.  On  the  17th  December 
McK.  gave  the  defendant  company  a  bill  of 
sale  of  the  building,  and  on  the  30th  Decem- 
ber the  defendant  company  removed  the  build- 
ing from  the  land  and  sold  it: — Held,  that 
the  plaintiffs  were  not  entitled  to  enforce 
their  aUeged  Hen.  Per  Wetmore,  CJT. : — ^A 
person  in  actual  possession  of  land  has  a 
title  thereto  as  against  all  the  world  except 
the  true  owner;  and  a  person  so  actually  in 
possession  has  a  sufficient  interest  in  the  land 
to  come  within  the  meaning  of  **  owner,**  as 
defined  by  paragraph  3  of  sec.  2  of  the 
Mechanics'  Lien  Act,  1907;  but,  in  order 
to  amount  to  an  interest  which  would  sup- 
port a  lien  under  the  Mechanics*  Lien  Act, 
the  actual  possession  or  interest  must  exist 
at  the  time  the  materials  were  ordered,  be- 
cause sec.  4  of  the  Act  provides  that  the 
work  has  to  be  performed  or  the  materials 
furnished  for  the  owner  (as  in  this  case) 
or  the  contractor  or  sub-contractor;  and 
there  was  no  evidence  to  establish  that,  prior 
to  the  time  that  McK.  ordered  these  ma- 
terials, he  had  ever  been  in  actual  possession 
of  the  lands,  nor  that  he  was  so  at  the  time 
he  ordered  them;  there  was  no  evidence  that 
McK.  had  any  interest  or  estate  when  he 
ordered  the  materials,  and  he  could  not  be 
held  to  have  acquired  such  an  estate  or  in- 
terest by  the  wrongful  act  of  causing  the 
materials  to  be  placed  upon  the  property. 
Per  Lamont,  J. : — ^Assuming  that  the  plain- 
tiffs had  a  valid  lien  on  the  lot  and  build- 
ing, the  action  was  not  maintainable,  because 
on  the  7th  December  the  plaintiffs  (as  must 
be  taken  to  be  admitted)   became  owners  of 
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tlie  land  on  which  the  building  waef  then 
standing,  and  whatever  interest  they  could 
claim  in  the  property  under  their  lien  merged 
in  their  title  aa  owners,  no  contrary  inten- 
tion appearing.  If  the  building  was  part  of 
the  freehold  when  the  plaintiffs  acquired 
title,  their  action  should  have  been  for  tres- 
pass quare  Haugum  freqitf  as  the  aoguisltion 
of  the  freehold  necessarily  carried  with  it  all 
baildings  that  were  a  part  thereof.  Per 
Johnstone,  J.: — ^The  plaintiffs  wholly  failed 
to  establish  an  interest  in  McK.  sufficient 
to  satisfy  the  statute  during  the  time  the 
materials  were  being  placed  on  the  land,  or 
eveo  that  McK.  had  ever  been  in  possession 
of  the  land,  rightfully  or  otherwise.  Oalvif^ 
Waliton  iMmher  Co,  y.  McKinnon  (1911), 
16  W.  L.  R.  310.  Sask.  L.  R. 


Saskatekewan  Meehmnioa'  Iilen  Aot, 
1907  —  Proof  that  material  supplied  oc- 
tnaUp  used  in  building  —  Application  of  Act 
—Retroactive  effect  —  Sections  11,  IS,  19 
of  said  Act — lAen  attaching  on  equitable  in- 
terest in  land,} — ^Action  to  enforce  a  lien 
under  the  above  Act  by  a  sub-contractor: — 
Held,  that  sub-contractor  is  in  same  posi- 
tion as  contractor,  and  is  only  required  to 
have  furnished  materials  with  the  intent  and 
expectation  that  materials  are  going  into  the 
building.  The  time  of  the  filing  of  lien 
determines  the  law  to  be  applied.  A  reduc- 
tion in  the  amount  of  the  claim  will  not 
render  the  lien  void.  Defendants  held  the 
land  under  an  agreement  to  purchase:  — 
Held,  that  they  had  an  interest  or  estate  on 
which  the  lien  would  attach.  Montjoy  Y. 
Heicard  School  District  Corporation  (Sask.)* 
10  W.  L.  R.  282. 


See  Abbitration  and  Awabd. 
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KEDICINE  AND  SUBOEEY. 

Advertlsimc  to  give  advice  in  medi- 

—  Unregistered  practitioner  —  Osteo- 
pathp  —  Evidence  —  Police  magistrate  — 
Jurisdiction  —  Depositions  not  taken  before 
summons  issued  —  Criminal  Code,  s.  655, 
as  amended  —  Medical  Profession  Act 
{Sask,},  8.  64'} — Depositions  were  not  taken 
before  summons  issued,  as  required  by  s.  655, 
as  amended: — Held,  that  this  section  refers 
to  indictable  offences  only  and  that  at  any 


rate  **  shall  **  is  enabling.  The  defendant 
was  charged  with  advertising  to  give  advice 
for  gain,  etc.,  contrary  to  s.  64  above.  — 
Held,  that  there  was  no  evidence  of  any 
diagnosis,  giving  advice  or  prescribing  medi- 
cines. Case  dismissed.  R,  v.  Rafenberg 
(No.  1)    (1909),  12  W.  L.  R.  419. 

Alberta     Medical     Profeasioii.     Act, 

■•  44 — Improper  conduct  of  physician  — 
Finding  of  Discipline  Committee  of  College 
Council — Erasing  name  from  register,} — 
Appellant  having  learned  there  was  dissatis- 
faction among  miners  at  a  certain  place  with 
regard  to  their  physician,  wrote  to  a  miner 
previously  known  to  him  if  he  could  get  the 
recognition  of  the  union  as  their  physician, 
offering  his  friend  some  remuneration  in 
case  of  success : — Held,  that  this  did  not 
warrant  erasure  of  applicant's  name  from 
college  roll,  and  his  name  was  ordered  to  be 
reinstated  thereon.  Re  Bechtel,  10  W.  L. 
R.  473. 

Contract  —  Services  of  physician  to  ser- 
vants of  defendants  —  Payment  according 
to  number  of  men  employed  —  Computation 
—-Evidence  —  Average,}  —  A  doctor  was 
given  75c.  per  month  by  defendants  for  at- 
tending men  in  their  camp.  He  obtained  the 
number  of  men  from  an  employee  of  defend- 
ants, made  up  his  account  and  assigned  it 
to  plaintiff.  At  the  trial  it  appeared  that 
for  two  months  included  in  his  account  the 
doctor  had  rendered  no  services,  and  that  for 
these  two  months  by  the  statement  furnished 
by  the  employee  there  was  an  average  of  50 
men  in  the  camp: — Held,  that  as  defendants 
were  aware  of  this  statement  and  were  not 
prepared  at  the  trial  to  shew  that  there  were 
more  men  employed  during  these  two  months 
they  are  bound  by  it.  Mackenzie  v.  Newman 
(1910),  12  W.  L.  R.  631. 

Expulsion  of  registered  member  of 
college — Unprofessional  conduct — Evidence 
—Appeal— Oosts.  Re  Telford  (B.C.),  2  W. 
L.  R.  405. 

Expulsion  of  rcgiatered  members  of 
collcKC — Unprofessional  conduct — Intoxica- 
tion—-Evidence — ^Acquittal  by  medical  coun- 
cil— ^Reversal  by  Judge  on  appeal — Restora- 
tion by  full  CJourt — Duty  of  appellate  Court 
Re  Hanington  (B.C.),  6  W.  L.  R.  37. 

Feea  of  pbysioian  —  Action  for — Plead- 
ing —  Irrelevant  allegations.] — ^The  plain- 
tiff, a  practising  physician,  sued  the  defend- 
ant for  $3,000  for  professional  services.  In 
his  declaration  be  set  up  the  fact  that  the 
case  was  notorious,  and  that  the  public  had 
been  daily  kept  aware  of  the  defendant's  con- 
dition, and  of  all  details  connected  therewith, 
thus  putting  the  plaintiff's  professional 
reputation  at  stake.  These  facts  were  al- 
leged as  partly  justifying  the  large  amount 
of  the  fee  claimed.  The  defendant  inscribed 
in  law  against  these  allegations : — Held,  that 
the  allegations  complained  of  could  not  be 
connected  with  the  amount  of  the  fee  due  to 
the  plaintiff.  The  inscription  was,  there- 
fore, maintained,  and  the  allegations  com- 
plained of  were  struck  out  of  the  declara- 
tion.   Jf Often  V.  Lussier,  22  C.  L.  T.  418. 

Illegal  practice  of  medicine.l  —  Re- 
peated and  continued  care,  even  if  it  be 
grautitous,  given   to  a  person  by  one  who 
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is  not  a  duly  roistered  doctor  in  medicine, 
is  an  infringement  of  Art.  4002,  rr.  of  0 
Edw.  VII.  c.  55,  Que.  tSociety  of  Physiciant 
d  Surgeons  of  Que,  V.  Hebert,  16  R.  de  J. 
223. 


*' Inf amoni  aad  disgraeefiil  oondnot 
in  a  profesiioBAl  respect"  —  Medical 
council ---  Erasure  of  name  from  register — 
Advertising  secret  remedy  —  Charge  merely 
advertising,     while     finding     deceitful    and 
fraudulent  advertising  —  Mistrial  —  Appeal 
to  Divisional   Court  —  Setting  aside  find- 
ing,}— ^A  charge  was  laid  before  the  Medical 
Council  under  s.  33  of  the  Ontario  Medical 
Act,  R.  S.  O.   1897  c.  176,  against  a  medi- 
cal practitioner,  that  he  was  guilty  of  **  in- 
famous  and   disgraceful   conduct   in   a   pro- 
fessional  respect,"   in   advertising    a    secret 
remedy  called  "grippura,"  which  the  adver- 
tisement asserted  would  cure  grippe  or  in- 
fluenza, and  would  assist  in  curing  a  number 
of  other  diseases,   while  the  finding  against 
him  was,  that  he  was  guilty  of  deceitful  and 
fraudulent  advertising,   for  which  his  name 
was  ordered  to  be  struck  off  the  register: — 
Held,  on  appeal  to  a  Divisional  CJourt,  under 
8.  36  of  the  Act;   that  the  order  could  not 
be   supported,   and   must   be  set  aside;   and 
his  name,  if  struck  off,  restored  to  the  regis- 
ter. —  What  constitutes  **  infamous  or  dis- 
graceful conduct  in  a  professional  respect," 
considered  and  commented  on,  as  well  as  the 
evidence  submitted    with     reference  thereto, 
and  the  course  pursued  by  the  prosecution  on 
the  hearing  of  the  charge.     Re  Crichton,  8 
O.  W.  R.  ^1,  13  O,  L.  R.  271. 

Iiloense  to  practise  —  College  of  Physi- 
cians and  Surgeons  —  Mandamus.]  —  The 
College  of  Physicians  and  Surgeons  cannot 
refuse  to  grant  license  to  practise  medicine, 
to  a  student  who  has  passed  the  necessary 
examinations,  or  has  been  legally  exempted 
from  passing  them,  and  who  has  obtained  the 
degree  of  Doctor  of  Medicine.  2.  Upon  such 
refusal  a  writ  of  mandamus  may  issue  to 
enforce  the  issuing  of  a  license.  Oosselin  v. 
College  of  Physicians  d  Surgeons,  19  Que. 
S.  0.  175. 

Malpraotiee  —  Limitation  of  Actions 
— Ontario  Medical  Act  —  Termination  of 
services  —  Trial — Jury.} — An  action  against 
surgeons  for  malpractice  was  held  to  be 
barred  by  s.  41  of  the  Ontario  Medical  Act, 
R.  S.  O.  1897  c.  176,  not  having  been  com- 
menced within  one  year  from  the  date  when, 
in  the  matter  complained  of.  the  defendants' 
professional  services  terminated*  although 
the  plaintiff  had  twice  visited  the  defendants 
at  their  offices  within  the  year,  the  Court 
finding  that  on  these  occasions  she  did  not 
go  as  a  patient,  but  as  a  person  with  a 
grievance,  she  having  previously  consulted 
another  surgeon  and  also  a  solicitor.  Ac- 
tions of  malpractice  are  now  more  properly 
tried  without  a  jury.  Upon  the  evidence,  it* 
was  held,  also,  that  the  plaintiff  upon  whom 
the  burden  rested,  had  failed  to  make  out  a 
case  of  negligent  malpractice;  and  the  action 
was  dismissed.  Toicn  v.  Archer,  22  C.  L.  T. 
258,  4  O.  L.  R.  383,  1  O.  W.  R.  391. 

Malpraetioe  —  Negligence  —  Bvidence. 
Bennett  v.  C ,  1  W.  L.  R.  740. 


Malpraotiee   —   Negligence  —   Failure 
to  detect  dislocation.}  —  The  plaintiff,  who 
had  been  severely  injured  as  the  result  of  a 
fall,  sought  to  recover  damages  from  the  de- 
fendants,   three   medical   men,   by   whom    he 
was  attended,  for  their  failure  to  discover  an 
injury  to  one  of  the  bones  of  his  left  hip  and 
to  adopt  suitable  measures  to  relieve  him  of 
the  pain  and  suffering  caused  thereby.  When 
the  defendants  were  first  called  to  attend  the 
plaintiff,    they    found     several     of    his    ribs 
broken   and   a  dislocation  of  his  ri^ht    hip, 
and   treated  him   for  these  injuries.      On   a 
subsequent    examination    his    left    hip    was 
found   to  be  dislocated,   and  the  dislocation 
was  reduced.    The  left  hip  became  again  dis- 
located some  days  later,  and  another  physi- 
cian, who  was  then  called  in,  and  to  whom 
the  history  of  the  case  was  stated,  inferred 
that  there  was  a  fracture  of  the  rim  of  the 
cup   or  socket,   and    applied    splints     as   a 
means  of  treating  this  injury.    The  evidence 
shewed  that,  at  the  time  the  defendants  made 
their   first   and   second   examinations,    there 
was  no   reason   to  suspect   the  existence   of 
this  fracture,  and  that  it  was  only  when  the 
hip  came  out  again  after  having  been   re- 
duced  that  the  existence  of  the  fracture  was 
suspected,  and  the  other  treatment  adopted: 
— Held,  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendants  making 
them  liable  to  damages.     Stamper  v.  Rkin- 
dress,  2  E.  L.  R.  186,  41  N.  S.  R.  45. 

ICalpraetioe  —  Questions  for  jury.} — ^In 

action  against  a  surgeon  for  malpractice,  the 
plaintiff  has  the  right  to  a  decision  by  a  jury 
of  a  fact  in  controversy — ^not  where  that  de- 
cision involves  the  consideration  of  difficnlt 
questions  in  the  region  of  scientific  inquiry, 
but  where  the  fact  to  be  found  is  as  to  what 
actually  took  place  in  the  history  of  the 
plaintiff's  malady,  and  the  defendant's  treat- 
ment, for-  example,  where  there  is  a  conflict 
of  testimony  as  to  what  the  surgeon  did  or 
did  not  do  in  the  process  of  reducing  or 
attempting  to  reduce  a  fracture.  In  the 
present  case  there  were  facts  in  dispute  as  to 
which  the  plaintiff  was  entitled  to  the  jury's 
findings.  Jackson  v.  Hyde,  28  U.  C.  R.  2^ 
explained.  McNulty  v.  Morris,  21  C.  U  T. 
591,  2  O  L.  R.  ^a 

Malpraotiee   —   Trial  without  jury   — 
Negligence  —  Evidence  —  Costs.}  —  It  is 
now  the  general  rule,  as  recognized  in  Town 
V.  Archer,   4  O.   L.   R.    383.     that    actions 
against  physicians  or  surgeons  for  malprae- 
tice,  where  the  facts  are  not  so  much  in  dis- 
pute as  the  deductions  of  skilled  witnesses 
upon  the  method  of  treatment  disclosed,  shall 
be  tried  without  a  jury.  —  The  negligence 
complained  of  in  this  case  was  in  setting  and 
treating  a  fracture  of  the  plaintiff's  leg,  the 
result  being  a  shortened  leg  and  a  slightly 
everted   foot: — Held,   that   this  result  coald 
not  be  invoked  as  sufficient  evidence  of  neg- 
ligence, on  the  doctrine  of  res  ipsa  loquitur^ 
and  that  the  defendant's  treatment  was  not 
to  be  condemned  because  somebody   else  of 
perhaps  equal  skill  would  have  pursued  an- 
other  course;    and   there   being  no   lack  of 
care  and  attention  on  the  defendant's  part, 
and  the  evidence  not  disclosing  any  piece  of 
negligence    or    ignorance    which    could    be 
classed  under  the  head  of  malpractice,  the 
action    was    dismissed. — Upon    consideration 
of  a  number  of  circumstances,  one  of  them 
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bein^  that  the  action  was  defended  by  a 
medical  protection  socie^,  the  plaintiff  was 
reliered  from  payment  of  the  costs  of  the 
defence  upon  condition  of  the  proper  fees 
of  the  defendant  for  his  treatment  being 
paid.  HodgiM  v.  Banting,  12  O.  L.  R. 
117,  7  O.  W.  R.  707. 

llalpraetlee  —  Want  of  care  and  $kiU 
—Evidence  —  Nonsuit,]  —  In  an  action 
against  a  surgeon  for  not  exercising  ordinary 
care  and  skill  in  treating  the  plaintiff  for 
an  injary  to  his  arm,  caused  by  his  being 
acctdentally  thrown  from  a  sleigh,  the  trial 
Judge  non-suited  the  plaintiff  on  the  ground 
that,  as  neither  the  plaintiff  nor  any  of  his 
witDe^tses  were  able  to  say  that  the  arm  was 
dislocated  as  a  result  of  the  accident,  and  as 
both  the  defendant  and  another  surgeon,  who 
was  called  in  by  the  defendant  and  examined 
the  arm  three  weeks  after  the  accident,  swore 
that  it  was  not  dislocated,  and  as  the  dis- 
tocation,  which  was  sworn  to  exist  a  year 
aad  nine  months  after  the  accident  by  a 
third  surgeon,  whom  the  plaintiff  consulted, 
and  which  was  admitted  to  exist  at  the  time 
of  the  trial — more  than  three  years  after  the 
accident — might  have  been  the  result  of  dis- 
ease, as  was  shewn  by  the  evidence  of  several 
expert  witnesses,  there  was  no  evidence  to 
leave  to  the  jury  upon  which  they  could 
properly  find  a  verdict  for  the  plaintiff: — 
Held,  Hanington,  J.,  dissenting,  that  the  non- 
suit was  right:  and  that,  even  if  the  dis- 
kMation  was  the  result  of  the  accident,  the 
pen  fact  that  the  defendant  did  not  discover 
it  and  treat  the  plaintiff  accordingly,  was  not 
of  itself  evidence  of  want  of  ordinary  care 
aad  Rkll]  on  the  part  of  the  defendant.  Jamet 
V.  Crockett,  34  N.  B.  R.  540. 

Kadtcal  Aet,  B.  C.  —  Registered  pracH- 
fioiier  —  Charge  of  unprofessional  conduct — 
Inqmry  by  private  tribunal  —  Mandamus — 
Action,] — Under  s.  36  of  the  Medical  Act, 
1S06  (previous  to  its  amendments  in  1908) 
the  oaondl  may  hold  an  inquiry  into  a 
chai^  of  unprofessional  conduct  made 
gainst  a  registered  medical  practitioner: — 
add,  that  nuandamus  did  not  lie  to  compel 
the  coottci]  to  hold  an  inquiry.  Charges  of 
oaprofessional  conduct  may  be  investigated 
by  the  council  notwithstanding  that  the  acts 
complained  of  may  be  the  subject-matter  of 
sh  action  at  law.  Re  Medioal  Act,  Ex  p. 
intfcraritp,  10  B.  C.  R.  268. 

Medieal  Aet,  Manitoba  —  Practising 
for  rcicard  —  Electro-therapeutics  —  Mas- 
M^l — ^According  to  standard  dictionaries 
electro-therapeutics,  consisting  in  the  treat- 
Bent  of  diseases  by  means  of  electricity,  is 
a  breach  of  medicine,  and  it  is  unlawful  un- 
der a.  62  of  the  Medical  Act,  R.  S.  M.  1902 
c.  Ill,  for  a  person  not  registered  under  the 
Act  to  practise  as  an  electro-therapeutist  for 
hire,  gain,  or  hope  of  reward ;  and  under  s. 
Q  soch  person  cannot  recover  any  fees  or 
charges  for  such  treatment.  Massage  al- 
tboQgh  a  branch  of  therapeutics,  is  merely  a 
■killed  manipulation  of  external  pressure  of 
the  muscles  and  tissues,  and.  not  depending 
for  its  efficacy  upon  the  introduction  or  ap- 
plication of  any  other  element,  cannot  be 
CQoaidered  to  be  a  branch  of  medicine.  Regina 
▼.  Fajfew,  3  Can.  Cr.  Cas.  435,  foUowed. 
BerysM*  v.  Bond,  24  C.  L.  T.  152,  14  Man. 
LR.503. 


Medioal  attendanee  —  Action  for  ser- 
vices rendered  —  Defence  of  excessive 
charge — Reasonableness  —  Evidence  —  Dis- 
miaaal  of  action.] — Action  for  medical  ser- 
vices rendered  defendant's  wife.  As  to  the 
proper  scale  of  fees  the  reasonable  rule  is  to 
pay  the  charges  current  in  the  locality  where 
the  services  were  rendered.  Action  dis- 
missed, the  amount  the  plaintiff  is  entitled 
to  recover  being  below  the  jurisdiction  of  the 
Court.    Bisset  v.  Stewart,  8  E.  L.  R.  82. 

Medioal  Health  Aot,  a.  93  —  Medical 
Health  Officer  attending  smaUpox  patients — 
No  agreement  as  to  remunerationr---^uantum 
meruit  —  Inabiliti/  of  patients  to  pay — No 
proof  of,] — Plaintiff,  a  physician  and  medical 
health  officer  of  defendant  township,  brought 
action  against  the  township  and  the  persons 
who,  in  1908,  constituted  their  local  board 
of  health,  to  recover  $2,300.  Plaintiff  alleged 
that  he  was  requested,  by  the  individual  de- 
fendants, to  attend  smallpox  patients,  with- 
in said  township,  at  $100  per  week,  which 
he  did  from  14th  November,  1908,  to  24th 
April.— Meredith,  C.J.O.P.,  held  (15  O.  W. 
R.  685,  20  O.  E.  R.  578,  1  O.  W.  N.  612), 
that  there  was  no  agrrcement  concluded  be- 
tween the  parties  as  to  remuneration  plain- 
tiff was  to  receive  therefore,  not  entitled 
to  be  paid  $100  per  week,  but  only  to 
quantum  meruit,  and,  having  regard  to  the 
fact  that  while  attending  the  smallpox  pa- 
tients he  carried  on  his  ordinary  practice, 
the  payment  of  $25  would  be  a  proper  allow- 
ance for  each  visit:  —  Held,  further,  that 
plaintiff's  cose  failed  as  he  had  failed  to  shew 
inability  of  his  patients  to  pay  for  his  sei^ 
vices,  and  that  was  a  condition  precedent  to 
the  liability  of  the  municipality  under  s. 
93  of  the  Medical  Health  Act. — Logan  v. 
Hurlburt  (1806),  23  A.  R,  628,  at  p.  657, 
approved.— /Jibby  v.  Davis  (1902),  1  O.  W. 
R,  189,  distinguished.  —  Toronto  Public 
Library/  Board  v.  Toronto  (1900),  19  P.  R. 
329,  referred  to.-— Court  of  Appeal  dismissed 
plaintiff's  appeal  with  costs.  Ross  v.  London 
(1911).  18  O.  W.  R.  82,  2  O.  W.  N.  588, 
23  O.  L.  R.  74. 

Medioal    ProfessloiM    Ordinaaoe,    N. 

"W,  T. — Practising  medicine  or  surgery  — 
Midwifery.]— Section  60  of  the  Medical  Pro- 
fessions Ordinance  (C.  O.  1898  c  52)  pro- 
vides: "No  unregistered  person  shall  prac- 
tise medicine  or  surgery  for  hire  or  hope  of 
reward;  and  if  any  person  not  registered 
pursuant  to  this  Ordinance,  for  hire,  gain,  or 
hope  of  reward,  practises  or  professes  to 
practise  medicine  or  surgery,  he  shall  be 
guilty  of  an  offence,  and  upon  summary  con- 
viction thereof  be  liable  to  a  penalty  not  ex- 
ceeding $100 :"— HeW,  that  midwifery  is  not 
included  within  the  terms  "medicine  and 
surgery,"  and  therefore  no  penalty  can  be 
imposed  for  the  practice  of  it  by  unlicensed 
persona  Rex  v.  Rondeau,  5  Terr.  L.  R. 
478. 

Ontario  Medioal  Aot  —  "  To  practise 
medicine**  —  Use  of  drugs  and  other  sub- 
stances  —  Comtruction  —  Reference  by 
Lieutenant-Oovemor  —  "  Provincial  ques^ 
turn.**] — Held  (Meredith,  J.A.,  dissenting), 
that  the  words  **  to  practise  medicine "  in 
s.  49  of  the  Ontario  Medical  Act.  R.  S.  O. 
1897  c.  176,  cannot  be  construed  except  as 
concrete  cases  arise,   further  than   in   some 
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such  way  as  follows:  if  it  were  shewn  that 
a  person  not  registered  under  the  Ontario 
Medical  Act  attempted  to  practise  the  cure 
or  alleviation  of  disease  by  methods  and 
courses  of  treatment  known  to  medical 
science,  and  adopted  and  used  in  their  prac- 
tice by  medical  practitioners  registered  under 
the  Act,  or  advised  or  prescribed  treatment 
for  disease  or  illness  such  as  would  be  ad- 
vised or  prescribed  by  registered  practition- 
ers, —  then,  although  what  was  done,  pre- 
scribed, or  administered,  did  not  involve  the 
use  or  application  of  any  drug  or  other  sub- 
stance having  or  supposed  to  have  the  prop- 
erty of  curing  or  alleviating  disease,  he 
might  be  held  to  be  practising  medicine  with- 
in the  meaning  of  this  section. — Per  Garrow, 
J.A. : — ^A  person  may  always  do  his  own 
diagnosing,  and  buy  and  use  what  he  chooses 
(except  certain  poisons)  upon  himself.  The 
patient  may  legally  go,  under  such  circum- 
stances, not  onfy  to  a  druggist,  but  to  the 
Christian  Scientist,  the  osteopath,  the  medi- 
cal electrician,  the  masseur,  etc.,  and  obtain 
and  pay  for  the  treatment  which  these  per- 
sons give,  so  long  as  he  does  his  own 
diagnosing  and  prescribing.  So  also  per 
Maclaren,  J.A.— Per  Meredith,  J.A. :— The 
words  ''practise  medicine"  in  s.  49  should 
be  given  their  primary  and  popular  meaning, 
namely,  practising  the  art  of  healing  the  sick 
by  means  of  medicines  or  drugs. — H"cW,  also, 
(Garrow,  J.A.,  doubting,  and  Meredith,  J.A., 
dissenting),  that  a  reference  to  this  (Ik>urt  to 
determine  the  construction  of  the  above 
section  was  competent  to  the  Lieutenant- 
Governor  in  council,  under  R.  S.  O.  1897  c* 
84,  s.  1,  being  "An  Act  for  Expediting  the 
Decision  of  Constitutional  and  other  Pro- 
vincial Questions." — Per  Moss,  C.J.O.,  and 
Garrow,  J. A.. : — Under  such  a  reference  as 
this,  the  Court  is  to  be  guided,  in  giving  its 
opinion,  by  the  settled  decisions,  and,  unless 
in  the  case  of  conflicting  decisions,  it  is  not 
to  pronounce  upon  whether  they  ought  or 
ought  not  to  have  been  decided  as  they  were. 
The  decisions  cannot  be  reviewed  by  the 
Court  as  if  the  reference  was  an  appeal  from 
them  or  any  of  them.  Re  Ontario  Medical 
Act,  8  O.  W.  R.  766,  13  O.  L.  R.  501. 

Ontmiio  Medioal  Council — Right  to 
enquire  into  phyHcian^s  unprofessional  con- 
duct— Physician  charged  with  abortion — Ac- 
quitted at  Court  of  General  Sessions — Right 
of  Medical  Council  to  enquire  into  conduct 
of  physician  after  acquittal,}  —  Rlddell,  J., 
heldy  (17  O.  W.  R.  565,  2  O.  W.  N.  298), 
that  when  a  physician  has  been  charged  with 
the  offence  of  abortion,  the  Ontario  Medical 
Council  has  power  to  enquire  Into  the  pro- 
fessional conduct  of  that  physician,  with  a 
view  to  striking  his  name  o£E  the  rolls  of 
the  college  register,  although  he  had  been 
tried  and  acquitted  by  a  Court  of  General 
Sessions. — Divisional  Court  aflSrmed  above 
judgment,  holding,  that  while  defendant's  ac- 
quittal might  be  a  defence,  yet  it  should  be 
presented  to  the  tribunal,  whose  duty  it  was 
to  make  the  enquiry:  That  it  would  be  im- 
proper to  stop  the  enquiry  at  the  threshold, 
as  the  Court  ought  not  to  assume  that  effect 
would  not  be  given  to  the  answer  to  the 
charge  when  It  was  made  to  appear  that  the 
acquittal  had  taken  place:  That  defendant 
would  have  the  right  of  appeal  from  the  find- 
ings of  the  college  council  and  the  appellate 
Court  could  be  depended  upon  to  see  that 
no  Injustice  was  done  to  the  defendant.    Re 


College  of  Physicians  d  Burgeon^  Dr,  8timr 
son's  Case  (1911).  18  O.  W.  R.  38,  2  O.  W. 
N.  512,  22  O.  L.  R.  627. 

Osteopatliy — Practising  medicine  loithr 
out  license,] — ^Morson,  Co.C.J.,  held,  that 
practising  osteopathy  was  not  a  violation  of 
the  provisions  of  the  Ont.  Medical  Act,  B.  S. 
O.  (1897),  c.  176,  8.  49.  R.  V.  Hendersw% 
(1910),  16  O.  W.  R.  1021,  1  O.  W.  N.  543. 

Pbyvioiaa — Sale  of  profeaeional  practice 
— Breach  —  Damages.  Smith  v.  Steel,  12 
O.  W.  R.  31. 

Fhysioian,  wbose  attention  is  •!»- 
■orbod  In  giving  urgent  and  immediate  care 
to  a  patient  in  danger  of  death  as  the  result 
of  an  operation,  cannot  be  held  responsible 
for  fault  If  he  relies  upon  some  one  else  who 
is  present  to  discharge  some  accessory  duty, 
v,g,,  giving  hot  applications.  TTie  person  so 
aiding  him  Is  in  no  sense  the  agent  of  the 
physician  and  the  latter  is  not  responsible 
for  any  act  on  the  former's  part  if  it  was 
committed  at  a  time  when  it  was  impossible 
for  the  physician  to  be  present.  Marehand 
v.  Bertrand  (1910),  39  Que.  S.  C.  49. 

Pliysioians  and  nuTKOona  —  Es^ulsion 
of  registered  member  of  college  —   Unpro- 
fessional conduct  —  Evidence  —  Appeaf— 
Costs,] — ^A  young  unmarried  woman,  being 
pregnant,  having  to  the  knowledge  of  T.  en- 
deavoured to  effect  a  miscarriage,  asked  mm 
to  perform  on  her  a  criminal  operation  for 
abortion.     T.,    supposing   that   it   might  be 
necessary  to  expel  the  contents  of  her  nteros 
owing  to  the  patient's  condition  arising  from 
these  unsuccessful  attempts,  inflicted  a  wound 
on  her  body  with  the  object  of  enabling  him 
and    his    patient    the   more    effectually    and 
easily  to  deceive  her  parents  and  others  with 
respect  to  her  real    condition,    by    causing 
them  to  believe  that  she  had  been  operated 
upon  for  appendicitis.     This  was  done  in  a 
private  sanitarium,  under  T.'s  exclusive  con- 
trol, and  without  professional  or  other  con- 
sultation.    T.""  informed   her  father    (whom 
she  resided  with  and  was  dependent  upon) 
in  answer  to  inquiries  as  to  his  daughter's 
condition,   that  she  was   suffering  from  ap- 
pendicitis.    The  incision  made  by  T.  could 
serve  no  purpose  relating  to  the  health  of 
the    patient.      The    woman    died    from    the 
effects  of  attempts  at  abortion.    T.  was  after- 
wards   prosecuted    on    a    charge    of    man- 
slaughter, but   was  acquitted.     The  medical 
council,  however,  after  a  formal  inquiry  by 
a  committee  of  council,  resolved  to  erase  his 
name   from   the  register   of  medical   practi- 
tioners.    From  this  decision  he  appealed  to 
a  Judge  of  the  'Supreme  Court : — Held,  re- 
versing the  decision  of  Morrison,  J.,  that  T. 
was   guilty   of   unprofessional   conduct,    and 
that  the  order  of  the  medical  council,  eras- 
ing his  name  from  the  register,   should  be 
restored. — Held,  as   to   costs,   that   the    pro- 
ceedings  being  in   substance  ad  vindicatam 
publicam,  in   the  absence  of  express  enact- 
ment, the  legislature  did  not  Intend  to  con- 
fer the  power  to  award  costs.    Re  Telford, 
11  B.  C.  R.  355.  2  W.  L.  R.  406. 

"  Praottsins  **  —  Choice  of  remedies  — 

Statutes,] — ^The  statutes  against  the  illegal 
practice  of  medicine  are  for  the  benefit  of 
the    public,   and   should   be   interpreted   and 


2713       HEDICINE  AND  SITEOEBT— HEKCHANT  SHIFFIira  ACT.        2714 


applied  as  aacfa. — 2.  The  oath  of  the  father 
of  the  child  who  has  received  treatment  ought 
to  prevail  over  that  of  defendant.— S.  It  is 
practising  medicine  illegally  to  engage  with 
a  man  to  treat  his  daughter.  —  4.  Illegal 
medical  treatment  consists  especially  in  the 
choice  of  remedies  applicable  to  the  disease. 
— 6.  The  fact  that  the  remedies  are  patented 
does  not  make  in  favoor  of  the  defendant. — 
&  The  choice  of  remedies  necessary  on  the 
part  of  the  defendant,  which  he  himself  sells 
as  well,  indicates  that  he  does  not  sell  purely 
and  simply,  but  practises  medicine  illegally. 
— ^7.  The  simple  profit  which  the  defendant 
makes  upon  the  sale  of  his  remedies  may  be 
the  consideration  which  he  obtains  for  the 
practice  of  medicine.  College  of  Physicians 
d  S«fyeofM  of  Que.  y.  Blaket  2  Que.  P.  K. 
567. 


_  **  —  Diagnosis  —  Evidence 
— Informers.1 — One  who,  not  being  a  regis- 
tered physician,  sells  remedies  to  a  person 
who  comes  to  him  and  asks  for  a  remedy 
for  a  disease  which  he  says  he  has,  but  with- 
out diagnosing  such  disease,  is  not  guilty  of 
illegaUy  practising  medicine. — ^The  testimony 
of  i>ei9ons  who  are  engaged,  on  condition 
of  sharing  in  the  penalty  fixed  by  law,  to 
make  a  case  against  a  person  who  is  sus- 
pected of  illegally  practising,  is  such  testi- 
mony as  will  be  viewed  with  suspicion,  and 
will  not  be  regarded  if  it  is  contradicted 
by  the  oath  of  the  accused.  CoUege  of  Physi- 
cian* d  Burgeons  of  Que.  v.  Tucker^  17  Que. 
S.  a  70. 


_  *•  —  Diagnosis  —  Ontario 
Medical  Ad.} — Diagnosing  only,  or  profess- 
ing to  diagnose,  without  prescribing  a  remedy 
or  medicine,  is  not  a  "practising  of  medi- 
dne,"  Regina  v.  Hotoarth,  24  O.  R.  51,  and 
nevina  ▼.  Coulson,  27  O.  R.  59,  distin- 
guished. Conviction  for  practising  medicine 
without  registration  quashed,  where  the  evi- 
doice  shewed  that  the  alleged  practising  con- 
■istedr  in  asking  the  complainant  what  his 
symptoms  were  and  then  rubbing  his  body 
and  suggesting  that  he  was  cured.  Regina 
T.  VaUeau,  20  C.  L.  T.  310. 

Pm«tisiMs  Btedieiiie  without  lieease 

--Ontario  Medical  Act,  R.  8.  O.  (1897),  c. 
rre,  *.  49 — OcuUsP— Treatment  of  eyes  — 
Conviction— R.  8.  O.  (1897),  c.  90,  s.  8—1 
Edw.  VII.  c.  IS,  s.  2—€Hminal  Code  ss.  161 
to  7«9.]--The  Ontario  Medical  Act,  R.  S.  O. 
(1897),  c  176,  s.  49,  did  not  grant  to  the 
medical  profession  a  monopoly  of  supplying, 
for  gain,  such  things  as  go  to  make  life 
easier  for  those  who  suffer  from  physical  de- 
fects. That  Act  relates  only  to  the  "  practice 
of  medicine,"  as  is  understood  in  its  primary 
and  popular  meaning,  and  does  not  cover  aU 
kindred  and  cognate  arts. — ^Defendant,  an 
oculist,  was  convicted  on  a  charge  of  having 
charged  $13  for  treatment  of  the  eyes  and 
$10  for  glasses,  and  was  fined  $50  and  $23 
coats. — ^Middleton,  J.,  quashed  the  conviction, 
informant  to  pay  costs  of  appeal,  as  well  as 
of  the  proceedings  before  the  magistrate.  R. 
T.  Harvey  (1910),  16  O.  W.  R,  433,  1  O.  W. 


with  practising  midwifery,  etc  By  the  evi- 
dence it  appeared  she  had  charge  of  the  case 
from  the  beginning  and  was  paid  for  her 
services : — Held,  that  there  was  a  continuous 
series  of  acts  even  if  an  isolated  instance, 
and  defendant  was  convicted.  R.  v.  Raffen- 
herg  (No.  2)   (1909),  12  W.  L.  R.  241. 

PnbUo  Health  Act  (N.S.)  —  Violation 
— Contagious  disease — Quarantine — Removal 
of  warning  on  house.] — ^Defendant  was  con- 
victed for  not  submitting  himself  for  examina- 
tion under  above  Act.  On  appeal  conviction 
sustained.     R.  v.  David,  7  E.  L.  R.  564. 

Qnaliflcatloii  of  medical  praoti- 
tloner — Registration  —  False  certificate  — 
Resolution  of  medical  board  to  cancel  regis- 
tration— ^AppeaL     Re  Dyas,  5  E.  L.  R.  545. 

Services — Operations  and  medical  at- 
tendance—  Quantum  meruit — ^Poor  patients 
— Promise  of  defendants  to  pay  for  services 
—  Scale  of  remuneration  —  Payment  into 
(Dourt— Costs.  Qihson  v.  Maokay,  10  O.  W. 
R.  1081,  11  O.  W.  R.  449. 

Serrlees  abroad  —  Illegal  practising 
— Payment  for.] — ^A  contract  made  by  a 
physician  and  surgeon  duly  qualified  by  the 
laws  of  the  Province  of  Quebec,  where  he 
has  his  domicil,  to  render  professional  ser- 
vices in  the  State  of  Vermont,  by  the  laws 
of  which  State  he  is  prohibited  from  prac- 
tising, is  illegal,  and  he  cannot  recover  his 
charges  for  such  services  before  the  Ck>urt8 
of  this  Province.  Rugg  v.  Lewis,  17  Que. 
S.  O.  206. 


8ee  Ck)MPANT. 


MEETIN€MSI  OF  COUNCIL. 

8ee  Municipal  Cobpobahons. 


MEMBER  OF  IiEOISIiATIVE 


See  Tbial. 


MEMBER  OF  PARUAMENT. 

See  D18OOVEBT. 


MERCA1ITII.E  AOENCT. 

See  SouGiTOB. 


PraetlslaiS  suidwlf erj  —  Unregistered 
mrucHtioner  —  Evidence  —  Isolated  Act.] — 
Defendant  was  charged  under  above  section 


MERCHANT  SHTPPINO  ACT. 

See  Ship. 
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Equitable  right  to  oliarse  — ^  Buhae- 
quent  acquisition  of  fee,] — In  taking  the 
accounts  under  the  judgment  reported  27 
O.  R.  511  and  24  A.  R.  543,  it  was  held  that 
the  defendant  Lye  had  no  right  to  an  equit- 
able charge,  in  priority  to  the  plaintiff's 
daim,  for  sums  paid  by  Lye  to  prior  incum- 
brancers before  the  conyeyance  of  the  land 
to  him,  his  potential  equity  not  bringing 
him  within  ss.  8,  9,  and  10  of  R.  S.  O.  c.  121, 
and  there  being  no  evidence  of  intention  to 
reserve  the  right  to  the  equitable  charge. 
Armstrong  v.  Lye,  20  O.  L.  T.  203,  27  A.  R. 
287. 

See  Annuity — Bnxs  of  Sale  and  Chat- 
tel    MOBTOAOES — CJOVENANT — ^DlSTBIBTniON 

OP  Estates— Guaranty — Judgiisnt — Land 
Titles  Act  —  Landlord  and  Tenant  — 
Mobtgage  —  Sale  of  Goods — Vendor  and 
Purchaser — Way. 


MESNE  PBOFITS. 

See  Assessment  and  Taxes — ^Ejectment — 
Landlord  and  Tenant — ^Partition  — 
Trespass  to  Land. 


MUJBAOE. 

See  Sheriff. 


MUJBAOE  PAYMENTS. 

See  Street  Railways. 


MniTABT  LAW. 

MlUtiA  Act — Relations  of  officers  and 
privates — Obeying  orders — Arrest — Liahility 
for,] — Persons  belonging  to  the  regular  army 
are  always  subject  to  military  law  and  regu- 
lations, and  they  are  obliged  to  obey  orders 
which  their  superiors  give  them,  the  sole  con- 
dition being  that  such  orders  relate  to  militia 
a£^irs  and  are  not  so  evidently  iUegal  that 
they  lead  to  the  belief  that  the  person  giving 
them  is  mentally  incompetent. — i.  It  is  other- 
wise in  the  case  of  those  who  belong  to  the 
volunteer  militia;  they  are  not  subject  to 
military  law  and  regulations  and  are  only 
obliged  to  obey  their  superiors  in  the  cases 
expressly  enumerated  in  the  Militia  Act. 
Outside  of  such  cases,  they  are  only  ordinary 
citizens,  and  their  superiors  have  no  more 
right  to  give  them  orders  than  they  have  to 
give  orders  to  persons  who  do  not  belong  to 
the  militia. — 3.  A  militia  officer  who  causes 
to  be  illegally  arrested  a  man  who  belongs  to 
the  militia,  makes  himself  liable  to  damages. 
Judgment  in  22  Que.  S.  G.  25,  affirmed.  Cole 
V.  Cooke,  12  Que.  K.  B.  519. 

Obstriiotloii  of  regliiieiit  on  the 
maroh — Diligence  —  Negligence  —  Convio- 


ffon.] — ^The  defendant,  the  motorman  of  an 
electric  street  car,  was  convicted  of  unlaw- 
fully obstructing  a  regiment  of  His  Ma- 
jesty's troops  while  on  the  march.  It  ap- 
peared that  the  regiment  were  coming  out  of 
the  driU-hall  and  crossing  the  street,  when 
the  car  approached.  The  defendant  stopped 
the  car  to  allow  the  regiment  to  pass  in  front 
of  it,  but  the  regiment  protruded  over  the 
crossing;  a  scuffle  ensued,  and  the  car  was 
afterwards,  but  accidentally,  moved  in  the 
same  direction  over  the  crossing: — H^d, 
that  the  defendant  used  such  diligence  in 
stopping  the  car  as  was  reasonable  in  the 
circumstances;  he  could  not  be  said  to  have 
been  guilty  of  negligence;  and  he  was  not 
responsible  for  what  afterwards  occurred. — 
Conviction  quashed.  R.  v.  Mcintosh  (1910), 
15  W.  L.  R.  113. 


Perma&eiBt  militia  of  Caaada — Re- 
enlistment —  Refusal  to  take  oath — MiUtia 
Act,  1906,  s.  S — Arrest — Habeas  corpus.] — 
Applicant  had  been  in  the  permanent  corps 
of  the  active  Canadian  militia.  His  term 
expired,  but  he  continued  in  the  service. 
Having  misconducted  himself  he  was  ar- 
rested. Being  urged  to  re-enlist,  he  finally 
took  oath  of  allegiance,  but  refused  to  com- 
plete his  enlistment  or  sign  the  service  rdlL 
On  habeas  corpus  application,  his  release  was 
refused,  and  he  was  remanded  to  the  custody 
of  the  military  authorities.  On  trial  by  court 
martial  he  was  subsequently  acquitted.  Re 
Harris,  10  W.  L.  R.  706. 

Blot — Troops  culled  out  to  queU — E^ 
penses  of  troops — Liability  of  ntunicipal  cor- 
poration to  pay — Militia  Act — Auth^trity  of 
district  commanding  officer  —  Protection  of 
Crown  property,] — ^The  Crown  and  others 
brought  action  to  recover  the  costs,  charges, 
and  expenses  incurred  by  calling  out  troops 
to  queU  a  riot  during  a  strike  of  the  em- 
ployees of  the  Lake  Superior  Corporation,  at 
the  town  of  Sault  Ste.  Marie,  in  September 
and  October,  1903.  PlaintifiEs  claimed 
$7,293.28.  Defendants  disputed  the  regu- 
larity of  the  requisition  for  troops  and  the 
necessity  of  any  other  than  the  local  regi- 
ment, whose  claims  were  paid  by  the  defend- 
ants:— Held,  that  the  requisition  complied 
sufficiently  with  the  requirements  of  the 
MiUtia  Act,  R.  S.  C.  (1906),  c  41,  a.  34. 
Judgment  as  prayed  with  costs.  R.  v.  Sault 
Ste.  Marie  (1910),  16  O.  W.  R.  871,  1  O. 
W.  N.  1144. 


See  Constitutional  Law — Cbown. 


MIIJTIA   ACT. 

See  Constitutional  Law — ^Mhjtabt  Law. 


See  Constitutional  Law  —  Contract  — 
Liens — Mines  and  Minebals — Stat- 
utes. 
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UBES  AHS  MIHEEAIiS. 

L  Arakdonmknt  of  Claim,  2717. 
2.  Afpugation   fob  Claim,  2721. 

a  BOUNDABIES     OF    CLAIM,    2722. 

4.  Cebtificatb  OF  Becobd,  2725. 

5.  Gxbtificate  that  Intebest  in  Claim 

IN  Question,  2726. 

6L  DmCOVEBT   OF  MlNEBAL,  2727. 

7.  Dispins  Against  Claim,  2731. 

&  FOBFETTUBB    OF    ClAIM,    2733. 

9.  Fbavd  and  Mistake,  2737. 

10.  iNiEBEST  in  Claim,  2740. 

11.  License,  2753. 

12.  PBACnCB  AND  Pbocedube,  2756. 

13.  PnoKrrr  of  Claim,  2761. 

14.  Becobdino  Claim,  2762. 

15.  Sals  of  Claim,  2763. 

1&  Staking  of  Claims,  2769. 

17.  SuBFACE  Rights,  2780. 

18.  WoBKiNG  of  Claim,  2782. 
19l  Miscellaneous  Cases,  2789. 


1.  Abandonment  of  Claim. 

Bj  landftcieBt  staldiis.] — Insufficiency 
of  staking  works  an  abandonment  of  a  claim 
and  leaves  the  lands  open  to  be  staked  by 
another  licensee.  Re  MUne  d  Dryn<M  (1909) , 
M.  C.  C.  455. 


By  lasvfleient  staldiis.] — Failure  to 
go  aronnd  the  claim,  omitting  the  planting 
of  3  of  the  comer  posts,  and  the  blazing  of 
die  lines,  and  failure  properly  to  mark  the 
diicovery  post,  renders  the  staking  of  a  mln- 
ios  claim  inralid. — Beid,  also,  by  the  Com- 
minimier,  following  the  judgment  of  Britton, 
J.>  in  Re  Cashman  and  the  Oohalt  d  Jame* 
Mimei^  Ltd.— contrary  in  this  respect  to  his 
own  decision  therein — that  the  existence  of 
a  claim  which  was  invalid  by  reason  of  in- 
nfficient  staking  prevented  until  it  was  dis- 
posed of  the  staking  out  of  a  valid  claim 
apott  the  same  lands  by  another  licensee; 
bat  held  by  the  Divisional  Court,  overruling 
the  judgment  of  Britton,  J.,  and  the  Com- 
miasioner's  decision  following  it,  that  it  did 
not.  Re  MQne  d  Gamlle  (ld06),  M.  C.  C. 
2ffi. 


By  Imvfltelemt  staUns.] — Where,  in 
surveyed  territory,  the  alleged  discovery  and 
the  discovery  post  were  outside  the  limits 
of  the  claim  as  applied  for  and  as  required 
1^  the  Act  to  be  applied  for,  though  within 
the  boundaries  as  actually  staked  out  on  the 
ground,  the  boundaries  through  want  of  rea- 
sonable care  having  been  erroneously  located, 
the  ciaim  was  held  invalid. — Held,  also,  that 
the  above  defects  in  staking  and  the  failure 
to  mark  the  name  and  license  number  of  the 
•taker  or  the  description  of  the  lot  on  any 
of  the  poets  worked  an  abandonment  under 
«.  83  (Act  of  1908)  and  left  the  lands  open 
to  restaking.  Re  Burd  d  Paqueite  (1909), 
M,  C.  C.  419. 


By  Insnfflolent  stakiiiff.] — A  staking  in 
which  two  of  the  comer  posts  were  not  num- 
bered and  none  of  the  lines  were  freshly 
blazed  and  half  of  one  boundary  had  never 
been  blazed,  was  held  in  the  circumstances 
to  work  an  abandonment  and  to  leave  the 
land  open  to  restaking,  the  staker  being  at 
all  events  disqualified  by  a  prior  staking 
which  he  failed  to  record.  Re  KoUmorgen 
d  Montffomery  (1909),  M.  C.  C.  397. 

By  Inaufileleiit  staldiiK.] — L.,  on  26th 
February,  1907,  staked  out  17  acres  of  the 
prescribed  40  acre  portion  of  the  lot  which 
he  applied  for,  placing  his  discovery  post  in 
the  unstaked  part,  marking  it  for  another 
portion  of  the  lot,  and  failing  to  connect  it 
by  a  blazed  line  with  his  No.  1  post,  and  as 
a  fact  had  no  real  discovery  of  valuable 
mineral  at  the  post  or  on  the  claim.  C.,  on 
2l6t  June,  1907,  discovered  valuable  mineral 
on  the  unstaked  part  of  the  claim  and  staked 
out  and  applied  for  the  40  acres. — Heldf  by 
the  Commissioner  that  L.'s  claim  was  in- 
valid, and  that  as  it  was  not  staked  out  aa 
provided  by  the  Act  nor  in  substantial  com- 
pliance therewith,  it  must  be  deemed  to  be 
abandoned  under  s.  166i.  and  that  the  lands 
were  therefore,  notwithstanding  that  it  was 
upon  record,  open  within  the  meaning  of  s. 
131,  as  amended  in  1907,  to  be  staked  out  by 
another  licensee,  and  that  C.  was  entitled  to 
stake  out  the  property  as  he  did  and  that  his 
daim  was  valid  and  should  be  recorded. — 
An  appeal  to  the  Divisional  Court  was  dis- 
missed.— Heldf  per  the  0>urt,  that  as  the 
appellant  company  had  no  right  in  the  prop- 
erty it  was  not  competent  for  it  to  atta& 
the  claim  of  C,  when  if  successful  the  only 
result  would  be  to  throw  the  land  open  to 
the  public.  (Overruled  by  Re  Smith  d  HiU, 
M.  C.  C.  349).— ir«/d,  per  Britton,  J.,  that 
the  claim  of  L.  was  not  an  abandoned  claim 
within  the  meaning  of  the  statute.  (Over- 
ruled by  Re  McNeil  d  McCully  d  Plotke, 
M.  C.  C.  262,  and  Re  Milne  d  GamNe,  M. 
C.  C.  249.)  Re  Ca»hman  d  Cobalt  d  James 
Mines  (1907),  M.  C.  C.  70.  10  O.  W.  B.  65a 

By  inaufilelent  ataUns.] — HM,  that 
it  might  not  be  too  strict  a  ruling  in  the 
circumstances  to  hold  that  failure  to  blaze 
a  discovery  line  worked  an  abandonment  of 
the  staking.  Re  Munro  d  Downey  (1908), 
M.  C.  O.  193,  14  O.  W.  B.  523,  19  O.  L.  B. 
249. 

I>elay  in  atakinK.l — A  discoverer  who 
fails  to  stake  out  his  claim  within  proper 
time,  in  at  least  substantial  conformity  with 
the  Act,  abandons  or  forfeits  his  rights  where 
another  discoverer  intervenes  with  a  valid 
discovery  and  completes  staking  before  him. 
Re  McDermott  d  Dreany  (1906),  M.  C. 
C.  4. 

Belay  In  stakins.l  —  T.  made  a  dis- 
covery and  planted  a  discovery  post  on  10th 
September,  doing  nothing  further  till  the  24th, 
when  he  completed  the  staking  out  of  his 
claim;  F.  meanwhile  made  a  discovery  and 
on  the  same  day,  14th  September,  completed 
the  staking  of  his  claim  (being  as  a  fact 
ignorant  of  T.'s  discovery). — Held,  that  F. 
was  entitled  to  the  property,  T.'s  delay  work- 
ing an  abandonment  and  leaving  the  lands 
open  to  F. — It  seems  doubtful  whether  any- 
thing except  inability  to  complete  the  actual 
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staking:  out  of  a  claim  will  excase  delay. 
Re  Tromhley  d  Ferguson  (1908),  M.  O.  O. 
189. 

Belay  In  gtaVtaig.] — Delay  in  staking  is 
fatal  only  where  someone  else  effectively  in- 
tervenes, and  a  person  disqualified  cannot  do 
so  or  in  any  way  prevent  another  claim 
accruing  to  the  property.  Re  Munro  d» 
Downey  (1908).  M.  C.  0.  198.  14  O.  W.  E. 
523,  19  O.  L.  R.  249. 

liftok  of  diaooTery.l  —  Held,  by  the 
Commissioner,  that  a  claim  invalid  for  lack 
of  sufficient  discovery  is  not  an  abandoned 
one  within  the  meaning  of  ss.  166  and  137 
(1907),  and  does  not  until  disposed  of  leave 
the  lands  open  to  a  subsequent  staking.  Re 
McCHmmon  d  MUler  (1907),  M.  O.  C.  79. 

lAok  of  diacoTory.]  —  Held,  by  the 
Divisional  Court,  that  a  prior  staking  which 
is  invalid  for  lack  of  a  real  discovery^  iff 
deemed  to  be  abandoned  within  the  meaning 
of  the  Act  and  so  does  not  stand  in  the 
way  of  another  staking  or  prevent  the  mak- 
ing of  the  necessary  affidavit  as  to  the  lands 
being  open.  (But  see  amendment  to  s.  83 
made  in  1909  by  c  26,  s.  31  (1).)  ^J^^^^ 
Neil  d  McCuUy  d  Plotke  (1908),  M.  C.  C. 
262,  13  O.  W.  R.  6,  17  O.  L.  B,  621. 

Iiooatioii — Abandonment  —  DefecU  in 
title — Certificates  of  work — County  Court  — 
Evidence.]— The  "Trilby"  mineral  daim 
lapsed  by  abandonment  in  July,  1896.  Be- 
fore lapse  the  same  ground  was  located  as 
the  **  Old  Jim  "  bv  the  defendant's  predecessor 
in  title,  and  certificates  of  work  were  recorded 
in  respect  of  it  in  1897,  1898,  and  1899.  In 
February,  1899,  the  plaintiflfa  located  the 
same  ground  as  the  "  Herald  Fraction " 
daim : — Held,  that  the  defects  in  the  defend- 
ant's title  were  cured  by  the  recording  of  the 
certificates  of  work.  Unless  objection  is 
taken  to  the  jurisdiction  of  the  Court  below 
at  the  trial,  it  will  not  be  considered  an  ap- 
peal. At  the  trial  evidence  tendered  by  the 
defendant  as  to  abandonment  of  the  "  Trilby" 
daim  by  its  locator  was  rejected.  Per  Mar- 
tin, J. :  As  abandonment  was  not  pleaded, 
the  rejection  of  the  evidence  was  proper.  In 
mining  cases  especially  the  parties  should 
know  beforehand  the  case  they  have  to  meet. 
Gelinas  v.  Clark,  21  C.  L.  T.  261,  8  B.  C.  R. 
42. 

liOoatloB  —  Abandonment — Overlapping 
—  Evidence  —  Certificate  of  work  —  Irregu- 
larities.] —  The  Parrot  mineral  claim,  lo- 
cated in  February,  1895,  lapsed  by  aban- 
donment in  February,  1899.  In  March,  1895, 
part  of  the  same  ground  was  located  by  the 
plaintiff  as  the  Townsite  claim,  and  certifi- 
cates of  work  were  recorded  in  respect  of  it 
in  1896,  1897.  1898,  and  1899.  In  December, 
1899,  the  ground  covered  by  the  original  Par- 
rot claim  was  re-located  as  the  Defiance  No. 
1  Fraction,  by  the  defendants'  predecessor 
in  title: — Held,  in  adverse  proceedings,  that 
so  much  of  the  Parrot  claim  as  was  over- 
lapped by  the  Townsite  claim  was  not  un- 
occupied ground  at  the  time  of  the  location 
of  the  Townsite,  and  as  such  was  not  open 
to  location.  At  the  trial  the  plaintiffs  at- 
tacked the  validity  of  the  defendants'  loca- 
tion, and  the  defendants  sought  to  put  in 
evidence  a  certificate  of  work  issued  the  day 


before. — Held,  not  admissible,  as  it  was  ob- 
vious that  such  certificate  was  to  be  used 
to  cure  irregularities.  Rammelmeyer  y.  Cur- 
tis, Powers  V.  Curtis,  8  B.  C.  R.  383. 

i 

Kotieo  under  the  Aot — Abandonment 
by.  See  Wright  d  Coleman  DeveL  Co,  d 
Sharpe  (1909),  M.  C.  C.  373. 

Partnership — Abandonment  —  Evidence 
of  —  Equitable  relief  —  Laches,'\  —  Hie 
plaintiff  and  the  defendant,  as  partners,  ac^ 
quired  a  lease  of  forty  gold  mining  areas  at 
,  Mahone.  For  convenience,  the  title  was 
taken  in  the  name  of  one  of  tiie  defendants. 
The  partnership  expended  some  moneys  on 
the  areas,  but  was  unsuccessful  in  finding 
gold.  In  1887  the  plaintiff  decided  to  leave 
Mahone  to  study  medicine.  There  was  con- 
tradictory evidence  as  to  whether  he  did  or 
did  not  at  this  time  abandon  his  interest  in 
the  areas.  The  defendants  at  all  times  sub- 
sequently treated  the  areas  as  theirs  alone. 
The  plaintiff  took  no  further  interest  in  the 
areas  apparently  until  January.  1899,  some 
twelve  years  after  first  leaving  Mahone,  and, 
although  he  had  made  several  visits  thereto 
in  the  interval  and  had  seen  the  defendants, 
he  made  no  enquiries.  The  defendants  all 
along  by  regular  payments  to  the  Mines  Office 
had  kept  the  lease  alive  until  1894,  when 
the  lease  was  forfeited  by  the  Mines  Office, 
An  agreement  was  then  made  by  which  the 
defendants  received  $2,400  and  conveyed  the 
areas  to  one  F.  The  plaintiff  hearing  of 
this  brought  an  action  to  recover  one-tiiird 
of  the  $2,400  i—Held,  that  the  plaintiff,  when 
he  left  Mahone  in  1887,  gave  up  and  aban- 
doned to  the  defendants  all  the  interest  he 
had  in  the  areas;  and,  although  he  did  not 
do  so  in  writing,  the  Court  would  not  assist 
him  after  such  laches  as  he  had  shewn. 
Dunlop  V.  Nicoll,  21  C.  L.  T.  84. 

Snhseqnent  appUoations  by  same 
person.] — C.  staked  out  a  mining  claim 
1st  June  and  recorded  it  15th  June,  1906; 
W.  made  a  discovery  upon  the  same  lands 
16th  July,  but  the  Recorder  would  not  re- 
ceive his  application  because  C.'s  was  on 
record;  W.  had  formed  a  partnership  with 
S.,  who  was  a  foreman  of  the  0.  D.  Co. 
which  had  had  men  prospecting  on  the  lot; 
on  9th  August  the  Co.  staked  on  W.'s  dis- 
covery but  its  application  was  also  rejected. 
On  14th  Sept.,  W.,  by  giving  C.  a  half  in- 
terest, got  C.*s  claim  abandoned  and  his  own 
on  record.  The  Co.  staked  again  on  6th 
October  and  21st  November,  1906,  and  17th 
January,  1907,  on  an  alleged  discovery  of 
29th  June,  which  was  not  in  reality  a  dis- 
covery within  the  meaning  of  the  Act  mak- 
ing successive  applications  which  the  Re- 
corder rejected  at  the  time  but  which  were 
afterwards  recorded  under  mandamus.  ' — 
Held,  by  the  Commissioner,  following  Ans- 
tralian  and  United  States  authorities,  that 
the  Co.'s  subsequent  stakings  and  applica- 
tions on  a  different  discovery  worked  an 
abandonment  of  its  first  staking  and  applica- 
tion, and  that  as  the  subsequent  ones  were 
admittedly  not  founded  upon  a  real  discovery 
all  its  applications  were  invalid;  and  he  de- 
clined to  deal  with  its  equitable  daim  to  the 
W.  discovery  and  application  nntil  S.  should 
be  made  a  party  and  proceedings  taken  in 
the  form  prescribed  by  the  Act — Heid^  by 
the   Divisional   Court,   that   the  snbseqaent 
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applications  did  not  work  an  abandonment, 
and  (Riddell,  J.,  dissenting),  that  the  whole 
daim  shoald  be  awarded  to  the  Go. — Held, 
by  the  Court  of  Appeal,  that  an  abandon- 
ment ahonid  not  be  construed  from  the  mak- 
ing of  the  anbsequent  stakings  and  applica- 
tion^  bat  that  Sharpe  must  be  made  a 
party  and  the  matter  remitted  to  the  Ck>m- 
miarioner  for  determination  of  the  rights  of 
all  concerned.  Re  Wright  d  Coleman  Bevel. 
Co.  (1909),  M.  C.  O.  103,  12  O.  W.  R.  248, 
13  0.  W.  R,  900. 
See  16  O.  W.  R.  826,  1  O.  W.  N.  1120. 

Vmoceapied  nonnd  —  Overlapping  — 
Ibamfomnen^.]— -In  adverse  proceedings  the 
party  locating  over  a  daim  alleged  to  have 
been  abandoned  must  produce  dear  evidence 
of  abandonment,  and  it  is  not  enough  for  this 
purpose  to  rely  upon  the  non-production  of 
certificate  of  work. — Semhle,  a  locator  can- 
not after  abandonment  by  a  prior  locator 
rest  on  a  location  made  before  such  abandon- 
ment, but  must  rdocate.  Cranston  v.  Eng- 
Utk  Canadian  Co.,  7  B.  G.  B.  266. 


application  for  a  mining  claim  will  not  in- 
validate the  claim,  the  correct  date  having 
been  put  upon  the  posts.  Re  GoMselin  i 
Gordon  (1908),  M.  G.  G.  254. 

Slight  def eots.]  —  Slight  unintentional 
defects  or  inaccuracies  in  an  application  will 
not  invalidate  a  claim.  Re  Reiohen  A 
Thompson  (1907).  M.  G.  G.  88. 

Uiitnitli  and  deeeption.]  —  Untruth 
and  deception  in  an  afSdavit  and  application 
for  a  mining  claim  will  invalidate  the  ap- 
plication. Re  McNea  d  Plotke  (1907),  M. 
G.  G.  144. 

Who  may  make.] — It  is  only  the  licensee 
who  was  actually  on  the  ground  staking  out 
the  claim  or  personally  superintending  the 
staking,  that  is  qualified  or  able  properly  to 
make  the  aflldavit  required  to  accompany  a 
mining  claim  application.  Re  McNeil  d 
Plotke  (1908),  M.  G.  G.  144,  13  O.  W.  B. 
6,  17  O.  L.  R.  621. 


2.  Afpucation  fob  CXaim. 

Depoiaeat  not  preaeat  at  dlaeorery — 

An  application  on  a  discovery  and  staking 
of  a  noQ-licensee  sworn  to  by  an  applicant 
who  was  not  present  at  the  discovery  or 
staking  is  fraudulent  and  void.  Re  Dennie  d 
Brough  (1908),  M.  a  O.  211. 

Beponeiit  personatliic  lioenaee.]  —  A 

daim  staked  oat  in  the  name  of  a  licensee  by 
a  non-licensee  and  non-holder  of  a  forest  re- 
•erre  permit,  the  recording  of  which  was 
procured  by  the  latter  personating  the  former 
and  swearing  the  affidavit  in  his  name,  can- 
not stand,  though  a  certificate  of  recoid  has 
been  issued  for  it,  and  where  the  facts  ap- 
peared inddentally  in  another  proceeding  to 
whidi  aU  persons  interested  were  parties, 
the  daim  was  dedared  invalid,  and  the  guilty 
person  reported  for  prosecution.  Re  Mo- 
Dimaid  d  Casey  (1908),  M.  G.  G.  219. 

FfOse  aAdawit.] — ^Procuring  the  record- 
ing of  a  mining  claim  by  a  false  aflSdavit 
will  invalidate  the  claim.  Re  Reichen  d 
Thompson   (1907).  M.  G.  O.  88. 

Re  Wright  d  Coleman  Deveh  Co.  d  Sharpe 
(1909^  M.  G.  C.  373. 

FaJse  atatemants.] — False  and  decep- 
tive statements  in  the  application  and  affi- 
davit, and  attempting  to  blanket  the  land  in 
dtsre^rd  of  the  law.  disentitle  the  applicant 
to  sympathy  even  where  he  has  a  discovery, 
and  may  be  sufficient  to  invalidate  his  claim. 
Re  Smith  d  Kilpatrick  (1908).  M.  G.  G.  314. 

M'tfff^v^   In   date    of    diacoTary   and 

stakbac.]  —  An  application  for  a  mining 
daim  is  not  invalidated  by  a  mistake  in 
Strmg  the  date  of  discovery  and  staking,  at 
least  where  the  mistake  Is  explained  by  the 
drccmstances  and  no  one  is  misled  or  pre- 
judiced thereby.  Re  Thompson  d  Harris 
ton  (1906),  M.  G.  G.  35. 

'M%m^^^m,   In   date   9i   dlaeowary    a&d 

staktas*] — ^  ^^^^^*^  fi^  mistake  in  giving 
the  date   of   diacovery   and   staking   in    an 


3.  BOTTNDABIES     OT     GlAIM. 

Adjoining  olaima  —  Boundary.] — ^Two 
persons  having  located  mining  claims  in 
British  Golumbia  near  the  United  States 
boundary  line,  it  turned  out  that  a  piece  of 
ground  was  included  in  both,  and  an  action 
was  brought  to  determine  the  title  thereto. 
On  the  trial  it  was  proved  and  conceded  that 
the  initial  post  of  the  defendant's  claim  was 
south  of  the  boundary  line,  and  so  in  foreign 
territory: — Held,  affirming  the  judgment  in 
6  B.  C,  R.  531,  that,  in  consequence  of  this 
situation  of  the  defendant's  initial  post,  his 
location  was  utterly  void.  Madden  v.  Con- 
nen,  20  G.  L.  T.  30,  30  S.  G.  R.  109. 

Application  for  extension  of  bound- 
ary of  placer  mining  claim  —  Application 
pending  under-staking  of  same  ground  — 
Abandonment  and  restaking — Assistant  gold 
commissioner — Jurisdiction — Orders  in  coun- 
cil-—Placer  Mining  Act — Advertised  bound- 
aries—  Protest  —  Jurisdiction  of  Territorial 
Court.1 — Action  for  a  dedaration  of  plain- 
tiffs rights  in  respect  of  a  mining  daim : — 
Held,  (1)  that  the  Assistant  Gold  Gommis- 
sioner  has  power  to  make  an  order  extending 
the  boundaries  of  a  mining  daim;  (2)  that 
88  below  discovery,  sulphur,  is  a  good  de- 
scription; (3)  that  as  plaintiffs  application 
for  an  extension  was  pending  when  defendant 
abandoned  his  fractional  claim  and  restaked, 
plaintiff  is  prior  and  entitled  to  the  grant. 
Judgment  for  plaintiff.  Robertson  v.  Stahl, 
11  W.  L.  R.  401. 

Boundaries  of  mining  olaima  on 
ereek — Plan  of  survey — ^Amendment — Ori- 
ginal survey — Evidence.  Syndicat  Lyonnais 
du  Klondike  Y.  McDonald  (Yuk.),  4  W.  L. 
R,  189. 

Crown  grant  of  mining  lands — Con- 
struction— Reservation  of  railtoay  right  of 
way — Evidence —  Description — Plan — Actual 
exception  of  strip  of  land  and  not  mere  ease- 
ment —  Title  —  Declaration.] — ^Plaintiffs 
brought  action  against  the  Railway  Gom- 
missioner,  the  Right  of  Way  Mining  Go.,  and 
certain  individuals,  for  an  injunction  and 
other  relief  in  respect  of  the  mining  rights 
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upon  a  strip  of  land  in  the  Cobalt  district. 
The  plaintiffs  contended  that  a  Grown  grant 
issued  to  their  predecessors  in  title  and  pur- 
porting to  convey  mining  location  J.S.  14,  as 
shewn  to  them  on  a  plan,  conveyed  to  them 
the  right  of  way  of  defendants'  railway  sub- 
ject to  an  easement  in  the  defendants  for  the 
use  of  the  right  of  way.  The  plan  in  ques- 
tion shewed  the  railway  lands  in  green  run- 
ning through  a  40-acre  tract,  and  on  either 
aide  36  95/100  acres  described  by  metes  and 
bounds  in  a  description  accompanying  the 
plui.  It  was  also  contended  that  under  the 
Mines  Act  a  mining  location  could  not  con- 
sist of  less  than  40  acres,  and  that  the  re- 
ference in  the  description  to  mining  location 
J.S.  14  meant  the  40  acres.  At  trial  Mabee, 
J.,  held^  that  this  contention  could  not,  under 
the  circumstances,  prevail,  and  that  only  the 
36  95/100  acres  were  conveyed  to  the  plain- 
tiffs. Besides,  were  it  otherwise,  the  Act  6 
Edw.  VII.  c.  12,  8.  2  (O.),  destroyed  any 
vestige  of  hope  that  plaintiffs  could  have  of 
obtaining  relief.  Court  of  Appeal  for  Ont. 
affirmed  judgment  of  Mabee,  J.,  and  the 
Judicial  Committee  sustained  the  Court  of 
Appeal.  Judgment  of  the  Court  of  Appeal 
for  Ontario,  10  O.  W.  R.  516.  and  of  Mabee, 
J.,  at  trial,  9  O.  W.  R.  513,  affirmed.  La 
Rose  Mining  Co,  v.  TemiakanUng  d  Nor, 
Ont,  Rio,  Com,j  C.  R.,  [1909]  A,  C.  347. 

Followed  in  Temiskaming  d  Nor,  Ont.  Rto, 
Com.  y.  Alpha  Mining  Co,,  13  O.  W.  R.  804. 

linlarsins  boiudailea  In  surrey.] — 
A  survey  of  a  mining  claim*  which  (without 
authority)  enlarges  the  boundaries  beyond 
the  area  originally  staked  out  and  applied 
for,  gives  the  holder  of  the  claim  no  right  to 
the  added  land,  and  does  not  prevent  the 
valid  staking  out  and  recording  of  such  land 
by  another  licensee. — The  holder  of  the  claim 
who  employs  the  surveyor,  must  be  held  re- 
sponsible for  the  way  the  survey  is  made. 
Re  Qreen  (1908),  M.  C.  C.  293. 


ExoessiTe  area.]  —  Staking  more  than 
the  prescribed  acreage  will  not,  in  the  absence 
of  fraud,  invalidate  the  claim  except  as  to 
the  excess,  and  in  any  event  a  certificate  of 
record  would,  in  the  absence  of  fraud  or 
mistake,  preclude  attack  upon  this  ground, 
the  claim  having  with  the  permission  of  the 
Recorder  been  reduced  to  the  proper  size. 
Re  Balfour  d  Hylanda  (1909),  M.  C.  C.  430. 

Iiooatloii — Record,] — ^Two  strips  of  land 
unconnected  with  each  other,  although  within 
the  statutory  limit  of  1,500  feet,  cannot  be 
embraced  in  one  location  and  record.  Dart 
V,  ISt.  Keveme  Mining  Co,,  7  B.  C.  R-  56. 

•M'i«<«jp  lease  —  Boundariea  of  area  — 
Starting  point  —  Evidence  —  Plan,} — ^In 
an  action  brought  by  the  plaintiff  to  recover 
damages  for  the  mining  and  removal  of  iron 
ore,  claimed  by  him,  under  a  lease  from  the 
Crown,  judgment  was  given  in  favour  of  the 
defendant  company,  on  the  ground  that,  in 
order  to  reco%'er,  it  was  necessaiy  for  the 
plaintiff  to  establish  the  south  line  of  land 
originally  granted  to  G.  The  starting  point 
in  (he  plaintiff's  lease  was  a  marked  stone, 
located  a  given  distance  from  a  marked  maple 
tree,  **  on  the  south  line  of  lands  originally 
granted,"  etc.: — Held,  following  Fielding  v. 
Mott,  6  R.  &  G.  339,  14  S.  C.  R.  2r>4,  that 
the   trial   Judge   erred   in   holding   that    the 


plaintiff  conld  not  recover  unless  he  estab- 
lished the  south  line  of  the  land  granted  to 
G.,  as  such  line,  if  shewn  to  be  in  a  different 
place  from  the  marked  tree,  wonld  be  re- 
jected as  falsa  demonstratio,  A  copy  of  a 
plan  from  the  Crown  lands  office,  as  to  whidi 
one  of  the  plaintiff's  witnesses  was  cross- 
examined,  and  which  was  put  in  by  the  de- 
fendants' counsel,  without  restriction,  as  part 
of  his  general  evidence,  was  in  for  all  pur- 
poses to  which  the  plaintiff  might  apply  it, 
and  was  properly  used  for  the  purpose  of 
proving  measurements  made  on  the  ground. 
Bartlett  v.  Nova  Scotia  Steel  Co,,  35  N.  S. 
R.  376. 

Plmeer  olaiat — Location  under  obsolete 
Act  —  Relocation  under  existent  Act — For- 
mal ahandonment  —  Representation — Work 
done  on  adjoining  claim — Placer  Mining  Act] 
— Where  a  placer  claim  has  been  erroneously 
located  pursuant  to  the  provisions  of  an  obso- 
lete statute,  it  is  permissible  to  relocate  it 
in  accordance  with  the  existent  statute,  and 
no  formal  abandonment  is  necessary. — ^Adopt- 
ing the  principle  of  Woodbury  y.  Hudnut,  1 
B.  C.  (pt.  2)  39,  work  done  by  a  miner 
making  a  cut  through  an  adjoining  claim, 
with  the  consent  of  the  owners,  for  the  bet- 
ter working  of  his  own  claim,  must  be  held 
to  be  a  representation  of  his  own  daiuL — 
Where  one  post  was  made  to  do  joint  duty 
on  the  common  boundary  line  of  two  claims, 
the  names  of  the  two  claims  being  written  on 
the  side  of  the  post  facing  the  respective 
claims: — Held,  that  the  object  of  the  statute 
requiring  due  marking  had  been  accom- 
plished. Wheelden  y.  Cranston,  12  B.  C.  R 
489. 

Plaeer  nkiniik^-^Disputed  title  —  Tres- 
pass pending  litigation  —  Colour  of  right — 
Invasion  of  claim — Adverse  acts  —  Sinister 
intention — Conversion — Blending  of  materials 
— Accounts — Assessment  of  damages — Miti- 
gating circumstances  —  Compensation  for 
necessary  expenses  —  Estoppel-Standing  by 
— Acquiescence  —  Measure  of  damages,}  — 
After  a  favourable  judgment  by  the  Gold 
Commissioner  in  respect  of  the  boundary  be- 
tween contiguous  placer  mining  locations,  and 
while  an  appeal  therefrom  was  pending,  the 
defendants,  with  the  knoweldge  of  the  plain- 
tiffs, entered  upon  the  location  and  removed 
a  quantity  of  auriferous  material  from  the 
disputed  and  undisputed  portions  thereof,  in- 
termixed the  products,  without  keeping  any 
account  of  the  quantities  taken  from  these 
portions  respectively,  and  appropriated  the 
gold  recovered  from  the  whole  mass. — In  an 
action  for  damages  subsequently  brought,  the 
plaintiffs  recovered  for  the  totiU  value  of  the 
gold  estimated  to  have  been  taken  from  the 
disputed  portion  of  the  claim,  without  deduc- 
tion of  the  necessary  expenses  of  working 
and  winning  the  gold : — Held,  affirming  the 
judgment  appealed  from,  Kincaid  y.  Lamb,  4 
W.  L.  R.  167,  Davies,  J.,  dissenting,  that  a 
correct  appreciation  of  the  evidence  disclosed 
a  sinister  intention  on  the  part  of  the  defend- 
ants, and  that  they  had  deliberately  blended 
the  materials  taken  from  both  parts  of  the 
location,  converted  the  whole  mass  to  their 
own  use,  and  tliereby  destroyed  the  means 
of  ascertaining  the  respective  quantities  so 
taken,  and  the  proportionate  expense  of  re^ 
covering  the  precious  metal  therefrom,  and 
that,  consequently,  they  were  liable  in  dam- 


»S5 


UZHES  AND  UZHESALS. 


2726 


i^es  for  the  total  value  of  so  much  of  the 
intermixed  products  as  were  not  strictly 
proved  to  have  come  from  the  midisputed  por- 
tion of  the  location. — Q«<pre,  does  the  Eng- 
lish role  governing  the  assessment  of  damages 
in  respect  of  trespasses  in  coal  mines  supply 
a  method  of  assessment  applicable  in  its  en- 
tirety to  placer  mining  locations?  Lamh  v. 
JTisost^  27  C.  L.  T.  489,  38  S.  C.  R.  516. 

Bedndac  el*iiit  to  proper  siae.] — 
Removing  No.  3  and  No.  4  posts  pursuant  to 
the  written  permission  of  the  Recorder,  in 
order  to  reduce  the  claim  to  the  proper  sise, 
will  not  cause  forfeiture  of  the  claim.  Re 
Btlfimr  d  Hyland9  (1909),  M.  C.  G.  430. 

Title  —  Overlapping  —  Measurements — 
Abandonment  and  relocation.]  —  In  adverse 
proceedings  if  the  plaintiff  wishes  to  attack 
the  defendant's  title  he  must  attack  it  while 
proving  his  own  title  and  not  wait  till  re- 
bottal.  The  plaintiff  must  shew  the  measure- 
ments of  the  ground  in  dispute  in  order  to 
prove  overlapping  of  claims.  An  affidavit 
by  a  relocator  that  the  ground  is  unoccu- 
ined  may  be  regarded  as  a  statutory  abandon- 
■lent  of  his  former  daim.  Dunlop  v.  Haney, 
7  B.  a  R.  1,  305. 


4.   CSBTinCATE  OF  RECOBD. 


_  <kf.l — ^A  mining  daim  for  which  a 
eeitlfieate  of  record  has  issued  cannot,  in  the 
■bieiiee  of  fraad,  be  impeached  for  any  defect 
or  irregolarity  in  its  acquisition.  After  the 
00  days  allowed  for  dispute  have  elapsed  and 
a  certificate  of  record  has  issued,  the  title 
dioiild  not  be  lightly  interfered  with.  Re 
OsMie  d  Braugh  (1908).  M.  C.  C.  211. 


«kf  —  Excessive  area,} — Staking 
more  than  the  prescribed  acreage  will  not,  in 
the  absence  of  fraud,  invalidate  the  claim 
except  as  to  the  excess,  and  in  any  event  a 
oertifieate  of  record  would,  in  the  absence  of 
frtad  or  mistake,  preclude  attack  upon  this 
sroond,  the  claim  having  with  the  permission 
of  the  Recorder  been  reduced  to  the  proper 
liK.    Be  Balfour  d  Hylands  (1909),  M.  G. 

a  43a, 


•£  —  Lack  of  discovery,] — ^After 
\mae  of  certificate  of  record,  a  mining  daim 
ii  not  open  to  attack  for  lack  of  discovery  of- 
▼ahiaUe  mineral  unless  the  applicant  did  not 
bone  fUe  believe  he  had  a  suffident  discovery 
•ad  was  therefore  guilty  of  fraud.  Re  Young 
4  Sceit  d  MacGregor  (1908),  M.  G.  G.  162. 


•side— IftftoJke.]— M.,  in  1904, 
located  lands  under  the  Veteran  Land  Grants 
Act  On  Ist  March,  1907,  he  applied  for  a 
patent,  filing  the  necessary  proof  and  being 
entitled,  as  the  law  then  stood,  to  both  the 
■orfue  ri^ts  and  the  minerals.  On  16th 
Kareh,  by  his  attorney,  he  gave  G.  an  option 
for  pudiase  of  such  title  as  he  would  re- 
ceive from  the  Grown.  On  22nd  March  R. 
■taked  oat  a  mining  daim  upon  part  of  the 
laads.  On  3rd  April  patent  issued  to  M., 
ioehidlng  the  minerals.  On  10th  April  R. 
Roorded  his  mining  daim,  and  on  13th  Sept., 
1907,  obtained  a  certificate  of  recoid  there- 
loc,  the  certificate  being  issued  by  the  Re- 
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corder  in  ignorance  of  the  fact  that  the  lands 
were  veteran  lands  and  in  forgetfulness  of 
the  fact  that  the  matter  had  been  in  doubt 
in  his  mind  at  the  time  of  recording  and  that 
he  had  only  received  the  application  "for 
what  it  was  worth :" — Heldt  by  the  Gommis- 
sioner,  that  the  certificate  of  record  was  is- 
sued in  mistake  within  the  meaning  of  the 
Act  and  should  be  revoked. — ^That  the  giving 
of  the  option  did  not  in  the  circumstances 
disentitle  M.  to  the  minerals,  that  the  lands 
were  therefore  not  open  to  be  staked  out  ot 
recorded  as  a  mining  claim,  and  that  the 
mining  claim  was  invalid  and  should  be  can- 
celledw — That  the  Gommissioner  had  in  the 
circumstances  jurisdiction  to  revoke  the  cer- 
tificate of  record,  and,  it  seemed,  also  to  deal 
with  the  validity  of  the  mining  claim.  Re 
Rogers  d  McFarland  (1909),  M.  G.  C.  407, 
14  O.  W.  R.  943,  19  O.  L.  R.  622. 

Setttx&s  aside — Policy  of  Act — AppeaL] 
— S.  on  2nd  Sept.,  1909,  recorded  a  mining 
claim  staked  out  by  him  on  1st  Sept.  At  this 
time  (though  the  lands  were  under  the  pro- 
visions of  the  Act  open  to  staking)  an  appeal 
by  another  licensee  against  the  cancellation 
of  a  former  claim  had  not  yet  been  disposed 
of.  After  this  appeal  had  been  finally  dis- 
missed the  Recorder,  on  29th  Dec.,  granted 
S.  a  certificate  of  record.  B.  subsequently 
sought  to  record  a  new  staking  and  to  set 
aside  the  certificate  of  record  and  have  S.*s 
claim  cancelled  for  lack  of  discovery  and 
other  defects.  No  fraud  or  mistake  within 
the  meaning  of  the  Act  being  shewn,  and  no 
evidence  of  merits  or  validity  of  B.*s  claim 
being  offered,  it  was  held  by  the  Gommis- 
sioner that  the  certificate  of  record  should 
not  be  set  aside,  and  that  extension  of  time 
for  appealing  from  the  granting  of  it  should 
be  refused,  and  that  the  attack  upon  S.'s 
daim  should  be  dismissed. — It  is  not  the 
policy  of  the  Act  to  encourage  attacks  upon 
mining  claims  after  the  time  allowed  for  fil- 
ing disputes  against  them  has  elapsed  and  a 
certificate  of  record  has  been  issued. — Query, 
whether  in  the  absence  of  fraud  or  mistake 
an  appeal  under  the  Act  will  lie  against  the 
granting  of  a  certificate  of  record.  Re  Ball 
d  Stewart  (1910),  M.  G.  G.  461. 

Wl&ere  reoording  procured  by  per- 
sonatLon  and  fraud.] — See  Re  McDonald 
d  Casey  (1908),  M.  G.  G.  219. 


5.  Gebtificate  that  Interest  iv  Glaim  in 

Question. 

Dlscnssioii  as  to  Issue  and  oontia«- 
anee — Re  Bahayan  d  Warner  (1909),  M. 
G.  G.  346. 

JtSeat  of.] — J.  as  a  friend  drew  up  a 
writing  for  B.  and  K.,  which  all  understood 
and  intended  to  relate  to  another  claim,  but 
which  by  mistake  purported  to  deal  with  the 
claim  in  question,  mentioning  it  as  belonging 
to  B. : — Held,  that  J.  was  not  thereby  es- 
topped from  enforcing  his  rights  to  the  latter 
claim  and  that  D.,  who,  while  the  proceed- 
ings were  pending  and  while  a  certificate 
under  s.  77  (2)  (Act  of  1908)  was  on  record, 
purchased  from  K.,  who  had  notice  of  J.'s 
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rights,  was  not  in  any  better  position  than  K. 
Re  Jackson  d  Billington  (1909),  M.  G.  G. 
428. 

See,  also,  Re  Odhert  d  FareiceO,  Ribhle 
d  Bilaky  (1910),  M.  O.  C.  467. 

Issue  and  oontiiivaiioe  of.] — It  is  only 
after  a  proceeding  under  the  Act  has  been 
commenced  that  a  certificate  under  s.  77  (2) 
(Act  of  1908)  (in  the  nature  of  a  lis  pen- 
dens) can  properly  be  issued  or  continued 
against  a  mining  claim ;  a  lis  pendens  out  of 
the  High  Gourt  does  not  authorize  such  issue 
or  continuance,  nor  should  such  a  lis  pendens 
be  entered  upon  the  record  of  claim.  Re 
Wishart  d  Harris  (1908),  M.  C.  G.  366. 


6.  DiscoYXBT  OF  Mineral. 

Adopting  disooTery  of  a&otb«r.] — It 

seems  that  a  licensee  who,  on  lands  open  to 
prospecting,  finds  valuable  mineral  which  has 
been  exposed  but  not  appropriated  by  an- 
other, may  adopt  or  appropriate  it  as  a  dis- 
covery. Re  Smith  d  McHale  (1907),  M. 
C.  C.  99. 

AdoptiiiK  ezictiBS  dIsooTery.] — HM, 

per  Moss,  G.J.O.,  that  there  seemed  much 
difficulty  in  holding  that  the  mere  adoption 
by  a  licensee  of  mineral  opened  up  on  a 
claim  by  another,  while  the  latter  is  still 
working  and  claiming  a  right  to  work  upon 
the  property,  can  be  a  sufficient  discovery 
upon  which  to  ground  a  claim,  at  all  events 
until  after  there  had  been  an  actual  reverter 
to  the  Crown  by  lapse,  abandonment,  can- 
cellation or  forfeiture;  and,  per  Meredith, 
J.A,,  that  upon  the  facts  S.  had  made  no 
discovery  such  as  the  Act  contemplates.  Re 
Smith  d  Hill  (1909),  M.  G.  G.  349,  14  O. 
W.  R.  881,  19  O.  L.  R.  577, 

Agreement    between    prospectors  — 

Declaration  of  interest  of  co-owners — Sta- 
tute of  Frauds — ^Trust — Lease  taken  in  name 
of  one — Agreement  of  lessee  with  stranger — 
Construction  —  Ratification  by  co-owners — 
Notice  of  interests  of  co-owners — License  to 
mine — Taking  out  ore — Share  in  proceeds — 
Fraud  —  Amendment  —  Land  Titles  Act  — 
Injunction — Costs.  McLeod  v.  Lawson,  Mo- 
Leod  v.  Crawford,  7  O.  W.  R.  519,  8  O.  W. 
R.  213. 

Appropriating:      abandoned      disooT- 

ery.] — ^A  licensee  may  probably  appropriate 
to  himself  a  discovery  laid  open  but  aban- 
doned by  another,  but  his  rights  under  it 
must  date  from  the  time  he  sees  and  appro- 
priates it.  Re  McDermott  d  Dreany  (1906), 
M.  C.  G.  4. 

Appropriating  diseoTery  nnder  snb- 
sisting  atakinK.] — A  licensee  is  not  en- 
titled to  appropriate  or  base  an  application 
on  an  existing  discovery  while  under  a  sub- 
sisting staking  of  another  licensee.  Re  Wright 
d  Coleman  Devel  Co.  d  Sharpe  (1909),  M. 
C.  G.  373. 

Appropriation  neoeesary.]  —  Unless  a 
discovery  is  appropriated  by  at  once  planting 
a  discovery  post  upon  it  and  proceeding  as 
quickly   as   reasonably   possible   to   complete 


the  staking  out  of  a  mining  claim,  the  dis- 
coverer's rights  nuiy  be  lost  or  postponed. 
Re  Reichen  d  Thompson  (1907),  M.  G.  (X 
88. 

Belief  not  sufiloient — Discovery  after 
staking  ine^ective.^ — ^There  must  be  actoal 
discovery  of  valuable  mineral  within  the  de- 
finition of  the  Act  at  the  time  of  staking  oat 
a  mining  claim ;  mere  belief  of  it  is  not  suffi- 
cient.— A  discovery  made  after  the  stakung 
out  will  not  validate  the  claim. — Ontario  aod 
United  States  laws  compared.  Re  Lamotke 
(1908),  M.  G.  G.  167. 


By  diamond  drill — Evidence.] — ^Where 
the  holder  of  a  mining  claim  claimed  to  have 
made  discovery  of  valuable  mineral  by  mesxis 
of  a  diamond  drill,  obtaining  as  he  claimed 
small  assays  from  the  borings,  but  had  done 
nothing  to  open  up  the  alleged  finds  or  shew 
their  extent  or  character, — it  being  in  the 
district  at  that  time  necessary  to  have  every 
discovery  pass  inspection — proof  of  discovery 
was  held  unsatisfactory.  Re  Waterman  i 
Madden   (1907),  M.  G.  G.  86. 

Deponent  not  present  at  diaeorery.] 

— An  application  on  a  discovery  and  staking 
of  a  non-licensee  sworn  to  by  an  applicant 
who  was  not  present  at  the  discovery  or  stak- 
ing is  fraudulent  and  void.  Re  Dennie  d 
Brough   (1908),  M.  G.  G.  211. 

Deponent    personating    lieensee.] — A 

claim  staked  out  in  the  name  of  a  licensee  by 
a  non-licensee  and  non-holder  of  a  forest  re- 
serve permit,  the  recording  of  which  was  pro- 
cured by  the  latter  personating  the  former 
and  swearing  the  affidavit  in  his  name,  cannot 
stand  though  a  certificate  of  record  has  been 
issued  for  it,  and  where  the  facts  appeared 
incidentally  in  another  proceeding  to  which 
all  persons  interested  were  parties,  the  claim 
was  declared  invalid,  and  the  guilty  person 
reported  for  prosecution.  Re  McDonaU  d 
Casey  (1908),  M.  G.  G.  219. 

Eridenoe — Discovery  not  at  post — Sub- 
sequent  sinking. "] — M.  and  L.,  on  27th  Feb., 
1907,  staked  out  a  mining  claim  for  B.  The 
claim  after  inspection  was  cancelled  by  the 
Recorder  for  lack  of  discovery,  entry  Uiereof 
being  made  on  the  record  on  the  evening  of 
20th  August  after  the  office  was  closed  to 
the  public;  notice  was  sriven  next  day — ^the 
Act  requiring  it  to  be  given  not  later  than 
the  day  after  cancellation;  appeal  to  the 
Commissioner  was  filed  by  B.  on  5th  Septan- 
ber,  the  Act  requiring  appeal  to  be  taken 
within  15  days  from  the  record  of  the  deci- 
sion.— The  evidence  before  the  Commissioner 
shewed  that  M.  and  L.  in  staking  had  used  a 
standing  tree  cut  oft  as  the  Act  required  for 
their  discovery  post,  it  being  within  3  feet  of 
a  crack  or  small  vein  into  which  they  had 
picked  and  put  some  shots  on  the  day  of 
staking,  exposing  a  little  iron  pyrite;  it  was 
claimed  that  they  had  also  found,  and  in- 
tended the  post  to  apply  to,  another  vein  15 
or  20  feet  from  the  post  which  was  afterwards 
opened  up  and  found  to  be  more  promising : — 
Held,  by  the  Ck>mmissioner,  that  the  appeal 
filed  on  the  16th  day  after  entry  of  cancel- 
lation was  too  late  and  must  be  dismissed 
upon  that  ground,  but  that  on  the  merits  it 
would  also  have  to  be  dismissed  as  the  crack 
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p«tf  the  poet  waa  out  of  the  qaestion  as  a 
toooFery,  and  he  was  not  satisfied  on   the 
endenoe  that  M.  and  L.  had  discovered  the 
■eeond  yein  when  they  staked,  and  that  at  all 
erentB  it  was  not  until  sinking  had  been  done 
that  anything  valuable  was  disclosed   there, 
the  rich  silver  discovery  of  the  respondent  D., 
who  staked   the  property  on   22nd   August, 
having  meanwhile  intervened : — Held,  by  the 
Divisional  Court,  that  the  appeal  was  not  too 
late,  and  that  there  was  a  sufficient  discovery, 
and  that  the  appeal  should  be  allowed,  Anglin, 
J^  however,  holding  that  the  staking  was  not 
tofficient,  and  that  the  appeal  should  be  dis- 
missed upon  that  ground:  —  Held,  by  the 
Court  of  Appeal,   that  the  appeal   was  too 
late,  and  that  there  was  no  sufficient  dis- 
coveiy,  also  that  the  burden  of  proof  was  on 
the  appellant,  and  that  the  findings  of  the 
GoaimisBioner  who  heard  the  evidence  should 
not  be  interfered  with  unless  for  plain  and 
vofhty    reasons.       Re     Blye     d     Downey 
(1908).  M.  C.  C.  120,  U  O.  W.  B.  323,  2 
0.  W,  R.  986 
8ee'l4  O.  W.  R.  523,  19  O.  L.  R.  249. 

Faihue   to    blmie    dlsoorery   line.]— 

viailiue  to  blaze  a  discovery  line  may  invali- 
«te  a  daim.  Re  Munro  d  Downey  (1908), 
l^C.  C.  193.  14  O.  W.  R.  523,  19^0.  L.  R. 

Faihue  to  put  up  dIaooTery  post.] — 
It  seoDs  failure  to  put  up  a  discovery  post 
wiU  invaHdate  a  mining  claim.  See  Re  Smith 
4  Kapairick  (1908),  M.  C.  O.  314. 

How  Jvdced.]  —  A  discovery  must  be 
lodged  by  the  appearance  and  contents  of 
what  was  in  aight  at  the  time  of  staking  and 
jot  by  what  may  have  been  subsequently 
«>Md  deeper  down.  Re  Munro  d  Downey 
(1908),  M.  C.  C.  193,  14  O.  W.  R.  523,  19 
0.  L.  R.  249. 

laspMtioii  of  dlseoTery.]  —  In  deter- 
janng  the  sufliciency  of  a  discovery,  inspec- 
«M»  by  a  competent  independent  person  is  a 
»«r  reliance  than  evidence  of  interested 
Parties,  or  of  ordinary  expert  or  opinion  wit- 
MssPs.     Re  Boyle  d   Young    (1906),   M.   C. 

^^•peetlon  of  dlsooTery.]  —  Where 
widence  in  regard  to  the  merits  of  the  dis- 
corenes  was  inconclusive  official  inspection 
'JttOTdePed.  Re  Smith  d  Cobalt  Devel.  Co. 
11907),  M.  C.  C.  64. 


^        discovery  —  Real  discovery 

•nor  ttcktnff,] — Discovery  of  valuable  min- 
«»l  moat  be  made  before  a  valid  mining 
«»an  can  be  staked  out,  and  where  a  claim 
]2?  Jf*^  ^^  *^  insufficient  discovery,  no 
J]«i  discovery  having  been  made  until  after 
t«  staking  had  been  completed,  and  no  dis- 
2^»7  post  planted  upon  it  until  after  the 
«*iai  had  been  recorded,  the  claim  was  held 
2'»W-  Re  Smith  d  Kilpatrick  (1906), 
*•  V.  C.  314. 

iJlt^r,  •'  .«r*«**^  dlwjovopy.]— ifcW, 
V  the  Commissioner,  that  as  McC.  had  made 
ap  original  discovery  but  had  staked  upon 
«Kwenea  that  had  been  made  and  were  at 
uie  lime  under  staking  by  other  parties,  it 
«JMI  hardly  be  held,  under  s.  140  (1908), 
«M  he  had  any  substantial  merit  :—Held,  by 


the  Divisional  Court,  that  McC.  having 
staked  upon  existing  discoveries  and  made  no 
original  discovery  of  his  own,  his  staking  was 
invalid.  Re  McNeil  d  McCuUy  d  Plotke 
(1908)  M.  C.  C.  262,  13  O.  W.  R.  6;  17  O 
L.  R.  621. 

Mining:  claim  invalid  isithont.] — A 

imning  claim  staked  out  without  a  discovery 
of  valuable  mineral  as  defined  by  the  Act  is 
invalid.  Re  McDermott  d  Dreany  (1906), 
M.  C.  C.  4. 

Mining:  Becorder  —  Appeal  to  Mining 
Commissioner — Notice— Parties  adversely  in- 
terested— Mines  Act,] — Persons  who,  alleg- 
ing the  discovery  of  valuable  ore,  have  staked 
out   a   claim   and   filed   an   application,    are 

parties  adversely  interested "  as  against 
one  who  has  previously  staked  out  a  similar 
^aim  on  the  property  and  filed  his  applica- 
tion, withm  the  meaning  of  s.  75  of  the 
Mines  Act,  1906,  respecting  appeals  to  the 
Mining  Commissioner  from  a  decision  of  a 
Mining  Recorder;  and,  if  notice  of  such 
appeal  has  not  been  duly  filed  and  served 
upon  them  the  appeal  must  be  dismissed. 
Re  Petrakos,  9    O.  W.  R.  367,  13  O.  L.  R. 

DOO. 

See  M.  C.  C.  22. 

Mnst  be  made  by  a  Ucenaee.]— The 
discovery  must  be  made  by  a  licensee.  Re 
^<^mt  d  Thompson  d  Harrison  (1906),  M. 

Mnst  precede  staking:.]— Discovery  of 

valuable  mineral  must  precede  staking  out  of 
a  mining  claim,  or  the  claim  will  be  invalid. 
Re  Hatghtd  Thompson  d  Harrison  (1906), 
M.  C  C,  32. 

Re  Bilsky  d  Devine  (1909).  M.  O.  O.  394. 

Orig:inal  or  adopted.]— Where  the  evi- 
dence was  not  satisfactory  that  M.  had 
merely  adopted  an  existing  discovery,  and  it 
was  shewn  that  the  licensee  who  had  made 
the  former  discoveries  assisted  him  in  staking, 
an  attack  on  M.*s  claim  for  lack  of  original 
discovery  was  dismissed.  Re  Milne  d  Drv- 
nan  (1909),  M.  C.  C.  455.  ^ 

Ontside  limits  of  claim.]— Where,  in 
surveyed  territory,  the  alleged  discovery  and 
the  discovery  post  were  outside  the  limits  of 
the  claim  as  applied  for  and  as  required  by 
the  Act  to  be  applied  for,  though  within  the 
boundaries  as  actually  staked  out  on  the 
ground,  the  boundaries,  through  want  of 
reasonable  care,  having  been  erroneously 
located,  the  claim  was  held  invalid.  Re  Burd 
d  Paquette  (1909),  M.  C.  C.  419. 

RemoTal  of  posts  —  Forfeiture  by.]-- 
Removal,  by  the  holder  of  a  mining  claim,  of 
his  discovery  post  from  an  insufficient  dis- 
covery upon  which  it  had  been  planted  at  the 
time  of  the  staking  out  of  the  claim,  to  a 
point  where  valuable  mineral  had  been  opened 
up  some  months  later,  the  removal  being  for 
a  deceptive  and  improper  purpose,  forfeits  the 
^aim.  Re  Bilsky  d  Devine  (1909),  M.  C.  C. 

Strict  compliance  of  law.]— Where  a 
claim  is  being  set  up  against  a  prior  dis- 
coverer perhaps  a  rather  strict  compliance 
with  the  law  should  be  exacted.  Re  WelUno- 
ton  d  Ricketts  (1907),  M.  C.  O.  58. 
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S«b«eqitent  dlsooTery.]  —  A  mininff 
claim  is  invalid  if  discoyery  of  valoable  min- 
eral is  not  made  before  staking,  and  sabse- 
quent  discovery  will  not  cure  the  invalidity. 
Re  MeOrimmon  d  MiUer  (1907),  M,  O.  G. 
TO. 

"Valuable  niiieral."]  —  Iron  stained 
cracks  in  Keewatin  rock  impregnated  in 
places  with  a  little  iron  pyrites  and  perhaps 
pyrrhotite,  were  held  not  to  be  a  discovery  of 
valuable  mineral  within  the  meaning  of  the 
Act.  Re  Rodd  (1907),  M.  O.  O.  61,  10  O. 
W.  R.  671. 

"Valuable  mitteral."]  —  Reasonable 
probability  and  not  mere  possibility  that  what 
is  found  is  capable  of  being  developed  into  a 
mine  likely  to  be  workable  at  a  profit,  is  re- 
quired to  constitute  a  discovery  of  valuable 
mineral  under  the  Act.  Re  TyrreU  d  O'Keefe 
(1908),  M.  G.  G.  176. 

"Valuable  miaeraL*']  —  The  require- 
ment of  "valuable  mineral,"  as  defined  by 
8.  2  (22)  of  The  Mines  Act,  1906,  is  not 
answered  by  a  "moderate"  calcite  vein  hav- 
ing a  little  copper  pyrite,  galena,  sulphide  of 
iron  and  sine  blend  disseminated  through  it, 
and  assaying  an  oc.  of  silver,  but  lacking  the 
metals  and  indications  which  usually  accom- 
panied silver  veins  in  the  district,  workable 
veins  there  being  the  exception  and  not  the 
rule,  and  the  best  opinion  being  that  it  was 
most  improbable  that  this  vein  was  capable 
of  being  developed  into  a  workable  mine. 
"Probable"  in  the  definition  means  more 
likely  than  not;  and  "workable"  means 
workable  at  a  profit,  and  it  seems  that  the 
discovery  should  be  judged  as  it  stood  at  the 
time  it  is  claimed  to  have  been  made,  with 
the  conditions  and  surroundings  and  proba- 
bilities as  they  then  were.  Re  McDonald  d 
Beaver  8.  C.  M.  Co.  (1906),  M.  G.  G.  7. 

Within  bonadarleB  of  anetber 
elafaa.] — A  mining  claim  based  upon  a  dis- 
covery which  is  within  the  boundaries  of  an- 
other existing  claim  is  invalid.  Re  Sinclair 
(1908),  M.  G.  G.  179,  12  O.  W.  R.  138. 


7.  Dispute  against  CXaim. 

Aotion — AJBMavit — Plan  —  Extension  of 
time.] — ^The  time  for  filing  affidavit  and  plan 
in  an  adverse  action  under  the  Mineral  Act 
may  be  further  extended  on  an  application 
made  after  the  lapse  of  the  time  fixed  by  a 
previous  order.  Noble  v.  Blanchard,  7  B. 
G.  R.  62. 

After  time  for  dispute  elapsed.]   — 

After  60  days  allowed  for  a  dispute  have 
elapsed  and  a  certificate  of  record  is  issued, 
the  title  should  not  be  lightly  interfered  with. 
Re  Dennie  d  Brough  (1908),  M.  C  G.  211. 

Applioant  for  Ctcwu  grant — Certifi- 
cate of  improvements — Injunction — Adverse 
claim.} — The  plaintiff  held  a  Grown  grant 
dated  the  8th  March,  1895,  of  certain  lands 
from  which  there  were  excepted  "lands  held 
prior  to  23rd  March,  1893,  as  mineral 
claims."  The  defendant  held  a  certificate  of 
improvements  dated  the  14th  August,  1899, 
and  the  plaintiffs,  being  apprehensive  as  to 


form  of  Grown  grant  to  be  issued  lo  tlie  de- 
fendant, applied  for  an  injunction  restrain- 
ing him  from  applying  for  and  receiving  a 
Grown  grant: — Heldf  dismissing  the  motion, 
that  the  policy  of  the  Minend  Acts  Is  to 
compel  persons  claiming  adversely  to  an 
applicant  for  a  Grown  grant  to  conmience 
action  before  a  certificate  of  improvements  is 
obtained.  Nelson  d  Fort  Sheppard  Rw.  Co. 
y.  Dunlop,  7  B.  G.  R.  411. 

ApplieatioB  for  miaimc  lease  —  Com- 
misstoner  of  mines — Mandamus.] — ^The  plain- 
tiffs applied  to  the  Ck>mmi8sioner  of  Mines  for 
the  province  of  Nova  Scotia,  for  a  coal 
mining  lease  covering  an  area  adjacent  to  an 
area  previously  leased  to  M.  A  dispute 
having  arisen  in  relation  to  the  application, 
the  Gommissioner  held  an  investigation,  and 
announced,  as  the  result  of  his  inquiry,  that 
the  lease  granted  to  M.  was  not  to  be  con- 
sidered as  in  any  way  void  or  uncertain,  hot 
was  to  be  and  remain  the  evidence  of  the 
contract  between  the  Grown,  represented  by 
the  CJommissioner,  and  M. : — Held,  that  tii 
plaintiffs'  application  was  not  disposed  of  by 
this  decision,  but  that  they  were  entitied  to  t 
mandamus  requiring  the  Commissioner  of 
Mines  to  consider  their  application  and  give 
a  decision  thereon.  Dominion  Coal  Co.  r. 
Drysdale,  36  N.  S.  R.  282. 

Delay  in  proseeutins  —  Amendment] 
— Where  a  dispute  was  filed  against  a  mining 
daim,  but  not  prosecuted  until  the  respondent 
brought  it  to  hearing  7  months  later,  when 
the  evidence  entirely  failed  to  prove  the  alle- 
gations in  the  dispute,  but  it  was  suggested 
that  the  daim  might  if  amendment  were 
allowed  be  successfully  attacked  upon  other 
grounds  of  which  no  intimation  had  previously 
been  given  and  of  which  no  sufficient  evi- 
dence was  offered,  leave  to  amend  was  refused 
and  the  dispute  dismissed,  the  real  merits 
and  substantial  justice  of  the  case  being  at  sU 
events  with  the  respondent  Re  BUver  d 
Pinder  (1909),  M.  G.  G.  388. 

Dispnte  instead  of  notioe  of  daim  or 
dispute.  Re  Bahayan  d  Warmer  (1908>, 
M.  G.  G.  346. 

Dispnte  witliont  appeal.] — Where  a 
daimant,  who  has  filed  an  application  for  t 
mining  daim  which  the  Recoi^er  refused  to 
record  by  reason  of  there  being  a  prior  ap- 
plication upon  the  same  property,  enters  a 
dispute  against  the  prior  application  and 
therein  claims  to  be  entitled  to  the  property* 
an  appeal  against  such  refusal  is  not  neces- 
sary. Re  MacKay  d  Boyer  (1907),  M.  C. 
G.  83.  , 

Innocent  purchaser  —  Merits  —  Evi- 
dence.]— Held,  by  the  commissioner,  dismis- 
sing the  dispute,  that,  though  the  fact  that 
H.  was  an  innocent  purchaser  for  value  with- 
out notice  or  suspidon  of  illegality  or  fraud, 
did  not  give  him  immunity  from  attack,  yet 
as  the  facts  were  not  within  his  own  know- 
ledge and  he  was  at  the  mercy  of  the  wit- 
nesses who  had  been  offered  inducements  t» 
side  against  him,  the  evidence  should  be  dear 
to  justify  the  setting  aside  of  his  daim.  Re 
Smith  d  HUl  (1909),  14  O.  W.  R.  881,  H.  C. 
G.  349,  19  O.  L.  R.  577. 

Iiooation  —  Adverse  proceedimffs  —  TiUe 
— Action.] — ^Adverse  proceedings  are  essen- 
tially in  ejectment  and  not  in  trespass,  and 
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tbe  pUuntiif  must  succeed  by  the  strength  of 
his  own  title;  it  is,  therefore,  for  the  plain- 
tiff to  shew  SLflSrmatiyely  the  due  location  of 
daim.    Olarh  t.  Haney,  8  B.  C.  R.  130. 


Ommm — Duty  of  counsel — "New  trial,] — In 
aoreise  proceedings  the  onus  of  proof  is  on 
the  adverse  claimant,  who  has  to  give  affirm 
matiTe  evidence  of  his  own  title.  Counsel 
for  the  adverse  claimant,  in  deference  to  a 
remark  of  the  trial  Judge,  did  not  com- 
plete the  proof  of  his  own  title : — Held,  that 
he  shoold  have  pressed  to  be  allowed  to  com- 
plete it,  but  under  the  circumstances  there 
should  be  a  new  trial.  Caldwell  y.  Davys, 
7  B.  a  R.  156. 

T^iilieT  •£  Aet.] — It  is  not  the  policy  of 
the  Act  to  encourage  attacks  upon  mining 
daims  after  the  time  allowed  for  filing  dis- 
putes against  them  has  elapsed  and  a  certifi- 
cate of  record  has  been  issued.  Re  Ball  d 
Stetoart  (1910),  M.  C.  C.  461. 

SueceasiTe  dis-putes.] — ^A  licensee  should 
not  be  allowed  to  file  and  prosecute  successive 
disputes  against  the  same  claim.  See  10 
Edw.  VII.  c.  26,  8.  35.  Re  BiUky  d  Devine 
(1907),  M.  G.  O.  394. 


8.   FOHTEITUBE    OF    CLAIM. 

EnlzmtioB  of  oertiLfleate  —  Special 
ftrtifioate.}  —  Action  to  adverse  daim  in 
whidi  the  plaintiffs  adversed  the  defendant's 
tpplication  for  a  certificate  of  improvements 
to  tbe  Sunrise  mineral  claim.  The  plaintiffs 
claimed  the  ground  in  dispute  under  two  loca- 
tions, known  respectively  as  the  Sunset  and 
Mayflower  mineitd  claims.  These  locations 
of  the  plaintiffs  were  good  and  valid  up  to  the 
Slst  May,  1901,  upon  which  date  the  plain- 
tiffs aOowed  their  free  miner's  certificate  to 
expire  without  renewal.  The  defendant's  daim 
WIS  located  upon  the  8th  July,  1901.  On 
tbe  25tfa  October,  1901,  the  plaintiffs,  by 
paying  a  fee  of  $300,  obtained  a  spedal  free 
mlaer'a  certificate,  in  accordance  with  the 
provisiona  of  s.  2  of  c.  35  of  the  statutes  of 
1901,  and  relied  upon  that  section  as  reviv- 
ing their  rights,  notwithstanding  the  inter- 
vening location  of  the  defendant: — Held, 
tliat  on  the  expiration  of  a  free  miner's  cer^ 
tificate  any  mineral  claim  on  which  the 
holder  thereof  was  the  sole  owner  becomes 
open  to  location,  and  the  obtaining  of  a 
^»edal  certificate  under  s.  2  of  the  Mineral 
Act  Amendment  Act,  1901,  does  not  revive 
tile  tide,  if  in  the  meantime  the  ground  has 
been  located  as  a  mineral  daim.  Woodbury 
Mimee  T.  Payntg,  24  C.  L.  T.  107,  10  B.  C. 
R.  181. 


FsUwze  to  file  report  of  work— For- 
/eihw-e.) — ^Failure  to  file  a  report  of  work  will 
of  itKlf  caoae  forfeiture  of  a  mining  claim,  as 
wdl  aa  failure  to  perform  the  work.  The  Com- 
■usnoner  has  no  power  to  relieve  against  such 
a  forfeiture  unless  application  is  made  to  him 
within  3  months  after  default — Power  to  re- 
lieve against  forfeiture  for  default  in  perform- 
ttoe  of  woridng  conditions  should  be  very  cau- 
tioQsly  and  sparingly  used,  especially  where 
iaierrening  rights  have  in  good  faith  been 
aetoired  nnder  the  belief  that  the  claim  had 
been  intentionally  abandoned.  Re  KoUmoraen 
4k  Welter  (1909),  M.  C.  C.  334. 


Ora&t  of  sold  mtntiig  olaim— Domm- 

ion  Lands  Act — Order  in  council — Directory 
provisions  of  statute — iCoydlty — Imposition 
of  tarn  —  Recovery  hack,'\ — ^The  provisions 
of  s.  91  of  the  Dominion  Lands  Act,  R.  S. 
C.  c.  54,  requiring  all  orders  in  council  un- 
der the  Act  to  be  laid  before  Parliament  with- 
in the  first  15  days  of  next  session,  is 
directory  only. — 2.  The  effect  of  another  pro- 
vision of  the  same  section,  that  any  order 
under  the  Act  shall,  unless  otherwise  spedally 
provided,  have  force  only  after  it  has  been 
published  for  four  successive  weeks  in  the 
Canada  Gazette,  is  that  such  order  does  not 
come  into  force  until  one  week  after  the 
fourth  publication. — 3.  There  is  no  authority 
in  the  Yukon  Territory  Act,  61  V.  c.  6, 
as  amended  by  62  &  63  V.  c.  11,  for  changing 
the  date  upon  which  an  order  nnder  the 
Dominion  Lands  Act  shall  come  into  force. — 
4.  The  suppliant,  by  right  of  discovery,  under 
the  Dominion  Lands  Act  and  Dominion 
Mining  Regulations,  1889,  obtained  a  grant 
of  a  gold  mining  daim  in  the  Yukon  dis- 
trict in  December,  1896.  His  grant  gave  him 
for  one  year  the  exdusive  right  to  all  pro- 
ceeds ;  and  the  rights  which  it  conferred  upon 
him  were  those  laid  down  in  the  said  re- 
gulations, and  no  more,  and  were  subject 
to  all  the  provisions  thereof,  whether  ex- 
pressed in  the  grant  or  not  During  the 
currency  of  this  grant  an  order  in  council 
was  passed  making  grants  of  gold  mining 
daims  in  the  district  subject  to  a  royalty.  On 
7th  December,  1897,  the  grant  was  renewed 
on  the  same  terms: — Held,  that  the  terms 
of  the  renewal  should  be  construed  by  re- 
ference to  their  meaning  in  the  original 
grant;  and  that  the  renewal  was  not  subject 
to  the  royalty  imposed  by  the  order  in  coun- 
cil.— 5.  The  operative  words  of  the  order  in 
coundl  imposing  the  royalty  were,  **  a  royalty 
shall  be  levied  and  collected:" — Held,  that 
the  expression  contained  apt  words  for  tiie 
imposition  of  a  tax,  but  that  such  a  tax 
could  not  be  levied  without  legislative  autho- 
rity therefor. — 6.  The  evidence  shewed  that 
the  suppliant  had  paid  the  amount  of  royalty 
daimed  by  the  Crown  under  protest  and  in 
the  belief  that  payment  was  necessary  to 
protect  his  rights. — Held,  that  he  was  en- 
titled to  recover  it  back.  Chappel  v.  Rex,  7 
Ex.  C.  R.  414. 

Hydraulic  mining  lease  —  Breach  of 
contract — Construction  of  leases  and  mining 
regulations — Right  of  lessees  to  he  heard  at 
a  judicial  investigation  hefore  Crown  could 
declare  forfeiture  and  re-enter. "[ — ^The  two 
defendant  companies  held  leases  under  the 
Crown,  of  hydraulic  mining  locations  in  the 
Yukon,  with  exdusive  rights  under  certain 
conditions  of  taking  all  metals.  The  Minis- 
ter of  the  Interior,  purporting  to  act  under 
powers  provided  in  their  leases,  gave  notice 
to  the  companies  that  their  leases  were  void 
as  they  had  failed  to  expend  $5,000  in  the 
efiScient  working  of  their  rights,  granted  by 
their  leases,  and  daimed  to  re-enter  posses- 
sion on  the  ground  that  the  companies  had 
not  provided  sufficient  hydraulic  or  other 
machinery  to  permit  of  the  working  of  their 
rights  conferred: — Held,  that  while  the  Hy- 
draulic Mining  Regulations  of  3rd  December, 
1898,  provided  that  the  Minister  of  the  In- 
terior was  to  be  the  *'  sole  and  final  judge," 
of  the  fact  of  default  by  the  lessees,  yet  the 
power  to  cancel  their  leases  should  not  be 
exerdsed  by  the  Crown  without  first  holding 
an  investigation  of  a  judidal  character  and 
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giving  all  partieg  interested  an  opportunity 
of  being  heard  in  respect  to  the  matters 
alleged  against  theuL  Judgments  of  the  Su- 
preme Court  of  Canada,  49  S.  C.  R.  281, 
204  confirmed;  judgment  of  the  Exchequer 
Court  of  Canada,  11  Ex.  C.  R.  258  (Bur- 
bidge,  J.)t  discharged.  Rew  v.  Bonanza 
Creek  Hyd.  Con.;  Rew  v.  Klondyke  Gov.  Con, 
C.  R.,  [19081  A.  C.  297. 

licase     for     subaqueous     inlnfug  — 

Breach  of  contract — Orant  of  same  area  for 
placer  mining — Liability  of  Crown — Damages 
— Practice,] — ^The  Crown  by  indenture  dated 
23rd  March,  1898,  leased  unto  the  petitioner 
for  20  years,  the  exclusive  right  and  privilege 
of  taking  and  extracting  by  subaqueous 
mining  and  dredging,  all  royal  and  base 
metals  other  than  coal,  to  be  found  within  a 
certain  defined  area  on  Dominion  Creek,  in 
the  Yukon  Territory.  Subsequent  to  the 
granting  of  this  lease,  and  while  the  same 
was  in  full  force,  the  Crown,  through  the 
Gold  Commissioner  at  Dawson,  granted  to 
free  miners  the  same  area  covered  by  said 
petitioner's  lease  as  placer  mining  claims, 
and  placed  these  free  miners  in  possession  of 
Uie  said  area  i-^-Heldt  that  the  petitioner  had 
suffered  sufficient  injury  by  reason  of  the 
subsequent  grants  to  support  a  petition  of 
right  against  the  Crown  for  damages.  Judg- 
ment of  the  Supreme  Court  of  Canada,  38 
S.  C.  R.  542,  affirmed ;  judgment  of  the  Ex- 
chequer Court  of  Canada,  10  Ex.  C.  R.  390 
(Burbidge,  J.),  discharged.  McLean  v.  Rex^ 
C.  R.,  [1908]  A.  C.  232. 

IteAniiiK  against.]  —  The  leaning  is 
against  declaring  a  forfeiture  if  it  can  be 
avoided,  where  it  would  be  a  hardship  and 
the  adverse  claimant  has  no  substantial  merit. 
Re  McDonald  d  HasseU  (1908),  M.  C.  C. 
164. 

Mining  leaso — Forfeiture  —  Notice — 
Statutory  requirements — Compliance  with — 
Construction  of  statute — Laches.]  —  The 
Nova  Scotia  Mines  and  Minerals  Act  of  1892, 
c.  1,  8.  152,  requires  "all  applicants  for 
leases  or  licenses  under  this  chapter**  to 
furnish  the  Commissioner  of  Mines  with 
their  address,  which  shall  be  reeistered,  and 
all  summonses,  notices,  etc.  which  require  to 
be  served  under  the  Act,  "shall  be  considered 
served  if  sent  to  such  address."  By  the  terms 
of  the  amending  Act  of  1893,  c.  2,  s.  10. 
the  Commissioner  of  Mines  is  not  required 
to  send  notices  of  default  of  payment  to  any 
lessee,  unless  previous  to  such  default,  such 
lessee  shall  have  given  written  notice  to  the 
Commissioner  of  his  post  office  address.  A 
lease  of  gold  mining  areas  held  by  the  relator, 
G.,  was  forfeited  for  alleged  non-compliance 
with  the  provisions  of  s.  152  of  the  Act  of 
1892,  The  forfeiture  was  entirely  ex  parte, 
no  notice  being  given  to  the  lessee  that  rent 
was  overdue,  or  that  any  proceedings  would 
be  taken  to  forfeit  the  lease.  The  lease  was 
granted  in  1890,  at  which  time  there  was  no 
provision  in  force  requiring  an  applicant  for 
a  lease  to  give  his  residence  or  post  office 
address,  but  the  evidence  shewed  that,  as  a 
matter  of  fact,  the  name,  address  and  occupa- 
tion of  G.,  were  endorsed  on  his  application, 
and  were  registered  in  a  book  kept  in  the 
office  of  the  Commissioner  for  some  time 
afterwards.  No  further  address  was  given : 
— Held,  that  there  having  been  a  substantial, 


if  not  a  literal,  compliance  with  the  provi- 
sions of  the  statute  on  the  part  of  G.,  the 
forfeiture  of  his  lease,  without  notice  sent 
to  the  address  given  by  him,  was  illegal  and 
void,  and  must  be  set  aside.  As  the  Act 
imposed  forfeiture,  and  affected  individual 
rights,  it  must  be  given  a  strict  constmetioB, 
and  the  words  **after  the  passage  of  this 
Act"  coud  not  be  read  into  it  so  as  to 
require  G.  to  give  a  second  notice,  and,  in 
default  thereof,  to  deprive  him  of  the  rights 
given  him  under  his  lease.  The  doctrine  of 
laches,  as  affecting  the  application  to  set 
aside  the  forfeiture,  had  no  application,  this 
not  being  an  action  invoking  the  equitable 
assistance  or  interference  of  the  Court,  bat 
an  official  information  on  the  relation  of  G., 
based  upon  his  legal  rights,  in  which  he  re- 
quired no  equitable  assistance.  Attomef- 
General  v.  Waverley  Gold  Mining  Co.,  35 
N.  S.  R.  192. 


M'j«i«y  lease — Mon-payment  of  reatol— 
Dishowyur  of  cheque  —  Forfeiture  —  Inter- 
venii^  rights  —  Commissioners  of  Mines- 
Equities.]  —  The  rental  payable  by  the  de- 
fendants for  gold  mining  areas  held  by  them 
nnder  lease,  fell  due  on  the  2nd  July,  1901 
and  continued  unpaid  for  30  days  thereafter. 
On  the  last  day  for  payment  the  solicitor 
for  A.,  the  holder  of  a  judgment  lien  against 
the  company,  acting  under  the  provisions  of 
R.  S.  N.  S.  1900,  c.  18,  8.  43,  went  to  Ae 
mines  office  and  made  out  and  gave  to  the 
clerk  his  cheque  in  payment  of  the  ren^, 
and  an  entry  of  payment  was  made  opposite 
the  lease  in  the  books  in  the  office,  and  a 
receipt  was  prepared.  On  the  following  day 
the  cheque  was  presented  for  payment  and 
was  returned  endorsed  "  no  funds,"  and  the 
entry  in  the  book^  and  the  receipt  (still  not 
delivered)  were  cancelled:  —  Held,  assuming 
that  payment  by  cheque  would  be  good  (as 
to  which  quiBre)y  that,  the  cheque  having 
been  dishonoured,  the  lease  was  forfeited,  and 
the  Commissioner  of  Mines  could  not  sub- 
sequently, as  against  the  intervening  rights 
of  third  parties  who  had  made  application 
for  the  areas  thus  vacated,  accept  payment 
from  A.  or  his  solicitor,  for  the  purpose  of 
preserving  the  rights  of  A.,  whether  by  good 
cheque  or  otherwise ;  and,  affirming  the  judg- 
ment of  the  Commissioner  of  Mines  on  this 
point,  that  he  had  no  jurisdiction  to  deal 
with  the  supposed  equities  of  A.  as  against 
H.,  a  member  of  the  defendant  company, 
who  had  filed  an  application,  on  the  theoiy 
that  H.,  as  a  member  of  the  company,  could 
not  allow  the  lease  to  be  forfeited,  and  take 
a  fresh  title  in  himself  as  against  A,  Be 
Hanright  d  Lakeview  Mining  Co,,  37  N.  S. 
R.  278. 

Proof  mnat  be  aatiafa<stor;f.] — Proof 
of  facts  necessary  to  establish  forfeiture  of  a 
claim  must  be  satisfactory.  Re  Young  d 
Scott  d  MacGregor  (1908),  M.  C.  C.  102. 

Removal  of  poeta.] — Removal,  by  the 
holder  of  a  mining  claim,  of  his  disooveiy 
post  from  an  insufficient  discovery  upon 
which  it  had  been  planted  at  the  time  of  the 
staking  out  of  the  claim,  to  a  point  where 
valuable  mineral  had  been  opened  up  some 
months  later,  the  removal  being  for  a  decep- 
tive and  improper  purpose,  forfeits  the  daim. 
Re  Bilsky  d  Devine  (1909),  M.  C.  C.  394. 
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Wmtkimg  eomditioiis  —  Bvidence."}  — 
Where  the  eyidence  of  both  sides  regarding  the 
performance  of  the  requisite  work  was  in- 
eonclnsiye  and  better  evidence  was  not  within 
the  control  of  the  holder,  who  had  purchased 
the  chims  in  good  faith,  declaration  of  forfei- 
ture was  refused.  Re  Crop%ey  d  Bailey 
(1909),  M.  G.  G.  337. 


W«rklai:  conditions — Power  of  relief — 
CMliofi  in  U9inff,'\ — The  power  given  by  s. 
85  (2)  of  The  Mining  Act  (1908),  to  reUeve 
from  foTfeitnre  for  non-performance  of  work 
should  be  yerj  cautiously  and  sparingly  ex- 
ercised, bat  where  a  strong  case  was  shown 
an  order  for  relief  was  made  upon  terms  of 
liberal  compensation  to  an  intervening  staker. 
Re  Spry  d  Leek  (1908),  M.  G.  G.  259. 


Workims  conditions — Relief. 1 — Relief 
from  forfeiture  for  non-performance  of  work- 
ing conditions  was  refused  where  no  substan- 
tial reason  was  shewn  for  the  default  and  the 
Applicant's  case  was  otherwise  not  meritori- 
ous, and  it  seemed  that  it  was  the  subsequent 
general  increase  of  value  of  property  in  the 
Tidnity  that  prompted  the  desire  to  regain 
the  neglected  claims. — Remarks  on  the  nature 
of  such  forfeiture.  Re  Drummond  d  Lavery 
(1908),  M.  G.  G.  282. 

Worklag:  conditions — Relief.] — ^Main- 
tenance in  full  effect  of  the  law  of  working 
conditions  is  of  vital  importance  and  the 
commissioner  and  recorders  should  be  careful 
not  to  exceed  the  powers  of  relieving  from 
fbifeitnre  given  them  by  the  Act.  Re  KoU- 
moryen  d  Montgomery  (1909).  M.  G.  G.  397. 


9.  Fraud  and  Mistake. 

Bill  of  sale  —  Fraud.] — W.  sold  cer- 
tain mineral  claims,  called  the  Big  Four 
group,  to  A.,  who  sold  in  turn  to  the  defend- 
ants, after  which  W.,  as  agent  for  the  plain- 
tiff, located  a  fraction  between  two  of  the 
claims  in  the  plaintiff's  name: — Held,  that 
defendants  bad  no  right  to  the  fraction,  in 
Ae  ahcence  of  proof  of  fraud  by  W.  and  that 
the  piainHir  was  a  party  thereto;  and  that 
the  defendants  could  not  invoke  against  the 
plaintiff  a  statement  in  a  bill  of  sale  from  H. 
to  W.  that  the  end  of  the  two  claims  between 
whidi  the  fraction  in  question  was  located, 
adjoined  each  other.  CHheon  v.  MoArthur,  7 
B.  G.  R.  59. 


—  CosU.] — ^Where  a  party 

had  invited  trouble  by  carelessness  and  in- 
aecoracy  in  his  staking  and  application  costs 
were  withheld.  Re  Sinclair  (1908),  M.  G.  G. 
179;12  0.  W.  R.  138. 

OortlAente  of  improToments — Crown 
yrami  —  Rectification.] — An  application  was 
made  to  the  Ghief  Gommissioner  of  Lands  and 
Works  for  a  rectification  of  the  Grown  grant 
of  a  certain  mineral  claims,  and  was  opposed 
by  person  who  had  obtained  a  certificate  of 
inprovements  covering  a  portion  of  the 
grrand  included  in  the  grant: — Held,  that 
tbe  applicant  was  entitled  to  have  the  grant 
rsctified,  notwithstanding  the  certificate: — 
BeU,  also,  that  the  holder  of  a  certificate 
of  improvement  is  not  bound  to  adverse  any 


subsequent  applicant  for  a  certificate.  Re 
"American  Boy*'  Mineral  Claim,  20  G.  L. 
T.  320,  7  B.  G.  R.  268. 

Certificate  of  improTentents — Fraud 
— Application  of  Minister  of  Mines.] — ^In  an 
action  by  the  Attorney-General  to  set  aside  a 
certificate  of  improvements,  on  the  ground 
that  it  was  obtained  by  fraud,  the  fraud 
alleged  was  a  statement  in  an  affidavit  of  the 
defendant's  agent,  sworn  on  the  10th  August, 
1899,  that  the  defendant  was  in  undisputed 
possession  of  the  "  Pack  Train "  mineral 
claim.  On  the  10th  August,  1899,  an  action 
was  pending  as  to  the  title  of  the  "  Pack 
Train "  claim,  and  judgment  was  not  de- 
livered till  the  11th  August,  1899,  in  favour 
of  the  defendant.  It  was  after  the  11th 
August  when  the  affidavit  reached  the  Qold 
Gommissioner : — Held,  not  fraud  within  s.  37 
of  the  Mineral  Act  The  application  of  the 
Minister  of  Mines  under  s.  10  of  the  Mineral 
Act  Amendment  Act,  1899,  need  not  be  in 
writing.  Attomey-Oeneral  v.  Dunlop,  20  G. 
L.  T.  422,  7  B.  0.  R.  312. 

CertiLfioate  of  improvements — Fraud 
—  Remedy.] — ^An  adverse  claimant,  who 
neglects  to  take  the  remedy  provided  by  s.  37 
of  the  Mineral  Act,  cannot  sue  to  set  aside  a 
certificate  of  improvements  on  the  ground 
of  fraud.  SemhUs,  that  under  such  circum- 
stances the  Grown  alone  is  entitled  to  sue. 
Hand  v.  Warren,  7  B.  G.  R.  42. 

Clerical  error  —  Correction  of.]  —  It 
seems  a  Recorder  may  correct  a  mere  clerical 
error  made  in  entering  a  matter  in  his  books. 
Re  Munro  d  Downey  (1909),  14  O.  W.  R. 
523 :  M.  G.  G.  173 ;  19  O.  L.  R.  249. 

Re  Smith  d  Finder  (1908),  M.  G.  G,  241. 

Date  of  disooTery  and  staking  in 
application.]  —  A  bona  fide  mistake  in 
giving  the  date  of  discovery  and  staking  in 
an  application  for  a  mining  claim  will  not 
invalidate  the  claim,  the  correct  date  having 
been  put  upon  the  posts.  Re  Oosselin  d 
Gordon  (1908),  M.  G.  G.  254. 

Drawing  np  writing  —  EstoppeL] — ^J. 
as  a  friend  drew  up  a  writing  for  B.  and  K., 
which  all  understood  and  intended  to  relate 
to  another  claim,  but  which  by  mistake  pur- 
ported to  deal  with  the  claim  in  question, 
mentioning  it  as  belonging  to  B. — Held,  that 
J.  was  not  thereby  estopped  from  enforcing 
his  rights  to  the  latter  claim,  and  that  D., 
who,  while  the  proceedings  were  pending  and 
while  a  certificate  under  s.  77  (2)  (Act  of 
1908),  was  on  record,  purchased  from  K., 
who  had  notice  of  J.'s  rights,  was  not  in  any 
better  position  than  K.  Re  Jackson  d 
BiUington  (1908),  M.  G.  G.  428. 

Inaoenraoy      in      measurements.]    — 

Where  in  the  staking  and  application  for  a 
mining  claim  the  distance  of  the  discovery 
from  the  No.  1  post  was  given  as  1,250  feet 
instead  of  910,  the  difficulty  of  making  an 
accurate  measurement  in  the  circumstances 
being  very  great,  it  was  held  that  this  did  not 
invalidate  the  claim.  It  would  be  a  hard- 
ship to  hold  a  claim  invalid  by  reason  of 
such  inaccuracies,  but  by  them  prospectors 
invite  trouble  and  run  serious  risk  of  loss. 
Re  Gray  d  Bradshaw  (1907),  M.  G.  G.  139. 
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Iiuieevrmey  in  tyiac- — See  Re  WiUdie 
d  Maitheuman  (1909),  M.  G.  G.  451. 

Isine  of  oerttfleate  of  record.] — ^M., 
in  1904,  located  lands  under  the  Veteran 
Land  Grants  Act.  On  Ist  March,  1907,  he 
applied  for  a  patent,  filing  the  necessary  proof 
and  beinf?  entitled,  as  the  law  then  stood,  to 
both  the  surface  rights  and  the  minerals.  On 
16th  March,  by  his  attorney,  he  gave  G.  an 
option  for  purchase  of  such  title  as  he  would 
receive  from  the  Grown.  On  22nd  March 
R.  staked  out  a  mining  claim  upon  part  of 
the  lands.  On  8rd  April  patent  issued  to  M. 
including  the  minerals.  On  10th  April,  R.  re- 
corded his  mining  claim,  and  on  l3th  Sept., 
1907,  obtained  a  certificate  of  record  there- 
for, the  certificate  being  issued  by  the  Re- 
corder in  ignorance  of  the  fact  that  the  lands 
were  veteran  lands  and  in  forgetfulness  of 
the  fact  that  the  matter  had  been  in  doubt 
in  his  mind  at  the  time  of  recording  and  that 
he  had  only  received  the  application  "for 
what  it  was  worth." — Held  by  the  Gom- 
missioner,  that  the  certificate  of  record  was 
issued  in  mistake  within  the  meaning  of  the 
Act  and  should  be  revoked.  Re  Rogers  d 
McFarland  (1909),  14  O.  W.  R.  943;  M. 
G.  G.  407 ;  19  O.  L.  R.  622. 

Placer  mlniag  claim — Renewal  grant 
— Fraud  —  False  affidavit  —  Action  for  can- 
cellation —  Proof  of  representation  work — 
Evidence  —  Gredibility  of  witnesses  —  Ex- 
pert appointed  by  Gourt — View  of  premises 
by  trial  Judge  —  Judgment  directing  cancel- 
lation —  First  right  of  location  —  Placer 
Mining  Act.  Atty.-Gen.  for  Can,  ex  rel. 
liacke  V.  Ericlnon,  9  W.  L.  R.  140. 

Procuriiig:  recording  by  fraud.]  —  A 

claim  staked  out  in  the  name  of  a  licensee  by 
a  non-licensee  and  non-holder  of  a  forest 
reserve  permit  the  recording  of  which  was 
procured  by  the  latter  personating  the  for- 
mer and  swearing  the  affidavit  in  his  name, 
cannot  stand  though  a  certificate  of  record 
has  been  issued  for  it,  and  where  the  facts 
appeared  incidentally  in  another  proceeding 
to  which  all  persons  interested  were  parties, 
the  claim  was  declared  invalid,  and  the  guilty 
person  reported  for  prosecution.  Re  McDon- 
ald d  Casey  (1908),  M.  G.  G.  219. 

Recorded  descriptioii  —  Error  —  Ad- 
verse action  —  Certificate  of  works.]  —  A. 
C  located  the  *'  Cube  Lode "  mining  claim, 
describing  the  direction  of  the  side  line  as 
south-easterly  both  on  the  Post  No.  2  and 
on  the  claim  as  recorded.  W.  C.  subsequently 
located  the  **  Cody  "  and  **  Joker  "  frac- 
tions, whereupon  A.  C  claimed  that  a  por- 
tion of  the  ground  covered  by  the  latter  was 
included  in  the  *'  Cube  lx)de,"  all'jginj;  that 
the  survey  of  the  "  Cube  Ixxie  "  was  wrong, 
and  that  the  side  line  ran  north-easterly, 
instead  of  south-easterly.  In  an  "  adverse 
action  '*  by  W.  C.,  s.  28  of  the  Mining  Act 
of  B.  C.,  K.  S.  B.  C.  c.  135,  was  relied  on  by 
the  defendant,  who  had  recorded  a  certifi- 
cate of  work  done  on  the  ground.  The  trial 
Judge  held  that  this  section  gave  A.  C.  a 
perfect  title  to  the  ground  in  dispute,  and 
dismissed  the  action;  6  B.  C.  R.  523.  His 
judgment  was  reversed  by  the  full  Gourt 
(7  B.  C.  R.  422,  ante  7),  and  judgment 
entered    for    the    plaintiff: — Held,    affirming 


this  judgment  that,  as  the  plaintiif  was  mis- 
led by  the  error  in  the  recorded  deacription. 
ajad  located  the  "Cody  "  and  "  Joker"  frae- 
tions  in  consequence  of  such  error,  the  same 
was  not  cured  by  the  certificate  of  woik 
done  on  the  ground  in  dispute  by  the  de- 
fendant under  s.  28  of  the  Act.  Ooplen  T. 
Callahan,  21  C.  L.  T.  9,  30  S.  G.  R.  555, 

Slight  nniatentioiial  defects  or  inac- 
curacies in  an  application  will  not  in^di- 
date  a  claim.  Re  Reichen  d  Thompsen 
(1907),  M.  G.  G.  88. 

StaMng  and  application  for  work- 
ing: permit. — See  Re  Spurr  d  Penny  d 
Murphy  (1909),  M.  G.  G.  390;  14  O.  W.  B. 
1239,  1  O.  W.  N.  287. 


StaUns  and  dieeoTery  sworn  to  by 
a  person  not  present.] — ^An  application 
on  a  discovery  and  staking  of  a  non-licenaee 
sworn  to  by  an  applicant  who  was  not  pre- 
sent at  the  discovery  or  staking  is  fraudulent 
and  void.  Re  Dennie  d  Brough  (1908). 
M.  G.  G.  211. 

Wrong:  date  of  diacorery  in  applica- 
tion.]— An  application  for  a  mining  daim 
is  not  invalidated  by  a  mistake  in  giving  the 
date  of  discovery  and  staking,  at  least  where 
the  mistake  is  explained  by  the  circumstances 
and  no  one  is  misled  or  prejudiced  thereby. 
Re  Thompson  d  Harrison  (1906),  M.  C. 
G.  35. 

Wrong  license  nnn&ber  on  poet.] — 
Putting  a  wrong  license  number  on  the  posts 
by  mistake  will  not  invalidate  tlie  staking 
out  of  a  mining  dalm.  Re  Haigkt  d 
Thompson  d  HarHson  (1906),  M.  G.  C.  32. 


10.  Interest  in  Glahc. 

Accompanying:  expedition.]  —  Going 
with  the  expedition  and  living  at  the  same 
camp  does  not  necessarily  imply  a  partner- 
ship for  acquiring  claims.  Re  McDonald  d 
Casey  (1908).  M.  G.  G.  219. 

Action  to  establish  title  to  placer 
mining  claim  —  Staking — PrioritieB — En- 
dence  —  Placer  Mining  Act,  s.  11 — ^l^fining 
recorder — Jurisdiction  of  Territorial  (3ourt— 
Lands  of  Grown  —  Mandamus — ^Declaratory 
judgment.    Stahl  v.  Francis,  9  W.  K  R.  44. 

AdTcrse  action — Certificate  of  improve- 
ments— Co-owner — Estoppel  —  Notice  —  Res 
judicata — Judgment  in  rem,] — A  judgment 
in  an  adverse  action  under  s.  37  of  the  Min- 
eral Act  is  not  a  judgment  in  rem.  One  co- 
owner  of  a  mineral  claim  is  not  estopped  by 
the  result  of  such  action  instituted  by  an 
adverse  claimant  against  another  co-owner 
who  has  applied  for  a  certificate  of  improve- 
ments. Bentley  v.  Botsford,  8  B.  G.  R.  128, 
followed.  Per  Martin,  J. — Section  37  docs 
not  apply  to  co-owners  of  the  same  chum,  but 
to  owners  of  conflicting  claims.  Fry  v.  Bott- 
ford,  MacQuillan  v.  Fry,  22  G.  L.  T.  421,  9 
B.  G.  R.  234. 

AdTcrse  claim  —  Death  of  locator  — 
Official  administrator  —  Performance  of 
miner's  duties  —  Croum  —  Irregularity  of 
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!toe  effect  of  oertifhaie  of  toork 
-^merai  Aet^Validity  of  looatton.]— The 
oilicuJ  adminiatrator  adminifltering  the  estate 
of  a  free  miner  dying  intestate  is  a  statutory 
officer  simply,  and  his  interest  in  or  posses- 
aon  of  a  mineral  claim  in  such  capacity  can- 
not be  regarded  as  an  interest  or  possession 
of  the  Orown. — The  official  administrator, 
not  kaTing  maintained  the  assessment  work 
on  a  mineral  daim,  the  ground  was  re- 
located and  recorded  by  another  person  under 
the  same  of  the  ParUde  mineral  claim,  and 
aneasment  work  done  on  it  The  original 
daim,  known  as  the  "June,**  was,  subse- 
quently to  such  relocation,  sold  by  the  official 
tdminxBtrator  to  the  plaintiff,  who  performed 
and  recorded  the  annual  assessment  work : — 
ffeU,  in  an  action  brought  to  adverse  an 
application  for  a  certificate  of  improvements 
to  the  Pa^aide  daim,  that  the  June  daim 
had  lapsed,  and  that  the  ground  was 
open  to  location  under  the  Mineral  Act. — 
Semhle^  that  a  5  of  the  Mineral  Act  Amend- 
ment Act,  1898,  does  not  affect  the  decision 
in  Peters  ▼.  Sampeon,  6  B.  C.  R.  405. — 
Where,  before  the  issue  of  a  certificate  of 
work,  a  third  interest  intervenes  to  the  area 
in  question  a.  28  of  the  Mineral  Act  does  not 
apfdy. — In  his  declaration  the  locator  of  the 
Parkside  did  not  set  forth  all  the  words 
which  were  put  upon  the  initial  post  at  the 
time  of  location. — Hetd^  upon  the  evidence, 
applying  the  curative  force  of  s.-s.  (g)  of  s. 
16  (aa  enacted  by  s.  4  of  c  33,  1898),  that 
the  defect  complained  of  was  not  a  substan- 
tial non-compliance  with  the  provisions  of 
a  16 ;  and  that  the  rule  to  be  followed  in  such 
cases  is  that  the  words  on  the  initial  post 
shall  be  q noted  in  the  affidavit  with  sufficient 
accuracy  to  enable  the  identification  of  the 
record  of  the  particular  location  to  which 
it  refers,  and  to  prevent  fraudulent  substi- 
tution of  other  language  for  the  language 
placed  upon  the  posts  at  the  time  of  location. 
Windeor  v.  Copp,  12  B.  C.  R.  213,  3  W.  L. 
R.294. 


Adverse  Action  —  Failure  of  plaintiff  to 
prove  daim — Inquiring  into  titte  of  defend- 
•mto-^uriediction— Mineral  Act,  1898,  «.  11 
— Aimiaeione — Finding  of  trial  Judge — Cre- 
dibtUtjf  of  witnesaee  —  Appeal  —  Fraud — 
A^uee  of  process  of  Court,] — ^At  the  com- 
meaoement  of  the  trial  of  an  action  brought 
to  enforce  an  adverse  daim  under  the 
provisiona  of  a.  37  of  the  Mineral  Act,  the 
plaintiff,  claiming  in  respect  of  two  mineral 
claims,  admitted  inability  to  support  the 
allegation  that  the  boundaries  of  such  claims 
embraced  any  part  of  the  area  within  the 
limits  of  the  daim  sought  to  be  adversed,  and 
could  not  pretend  to  claim  any  right  to  any 
part  of  the  land  or  minerals  within  the  limits 
of  such  claim.  The  trial  Judge  proceeded  to 
bear  evidence  as  to  the  defendants*  right  to 
the  ground,  under  the  provisions  of  s.  11  of 
the  Mineral  Act  Amendment  Act,  1898,  c.  33, 
and  dismined  the  action,  but  found  that  the 
defendants  had  not  affirmatively  proved  their 
title  to  the  adverse  claim.  Ck>unsel  for  the 
defendants  did  not  on  this  admission  move 
for  dismissal : — Held,  that,  as  soon  as '  this 
adnuaaion  was  made  by  the  plaintiff,  it  was 
open  to  the  defendants  to  move  for  dismissal, 
for  the  reason  that  there  was  no  ground  in 
cootroverBy  within  the  meaning  of  s.  11,  and 
that  they  were  not  bound  in  the  circum- 
stsncca  to  bring  forward  their  title  for  inves- 
tigation.    That   s.   11   was  designed,   where 


there  is  a  real  controversy  within  the  mean- 
ing of  s.  37  of  the  Mineral  Act,  to  get  rid 
of  the  rule  theretofore  acted  upon  that  the 
plaintiff  must  succeed  on  the  strength  of  his 
own  title,  and  that  the  defendant  might  rely 
on  the  weakness  of  his  adversary's  title ;  and 
to  substitute  as  a  new  rule  for  determining 
the  title  to  mining  daims  that  each  party  is 
to  bring  forward  the  evidence  of  his  own  title, 
thereby  putting  both  parties  on  an  equality 
as  regards  the  onus  of  proof.  The  section 
presupposes  a  real  controversy,  a  genuine  Us, 
and  not  a  challenge  by  a  party  who  comes 
into  Court  and  admits  no  title  in  himsdf. — 
Per  Duff,  J. : — On  an  appeal  from  a  judg- 
ment by  a  trial  Judge,  sitting  alone,  the  hear- 
ing of  the  appeal  is  a  re-hearing  of  the  cause ; 
and  where,  giving  to  the  views  of  the  trial 
Judge  as  to  the  credibility  of  particular  wit- 
nesses the  weight  which  is  justly  due  to  such 
views,  the  Court  of  Appeal  cannot  reconcile 
his  decision  with  the  inferences  to  be  drawn 
from  admitted  facts,  or  from  facts  proved  by 
credible  witnesses  or  documents,  that  Court 
should  not  generally  regard  itself  as  bound 
by  his  conclusions. — Semhle,  the  Court  will 
not  allow  itself,  by  means  of  sham  proceed- 
ings, to  be  made  an  instrument  to  effectuate 
a  fraudulent  design.  Voigt  v.  Oroves,  12  B. 
C.   R.   170.  3  W.   L.   R.  428. 

AdTorse  olalm — Form  of  plan  and  aM- 
davit — Right  of  action — Condition  precedent 
—  Necessity  for  actual  survey  —  Blank  in 
jurat,] — The  plan  required  to  be  filed  in  an 
action  to  adverse  a  mineral  claim  under  the 
provisions  of  s.  37  of  the  Mineral  Act  of 
British  Columbia,  as  amended  by  s.  9  of  the 
Mineral  Act  Amendment  Act,  1898,  need  not 
be  based  on  an  actual  survey  of  the  location 
made  by  the  provincial  land  surveyor  who 
signs  the  plan.  The  filing  of  such  plan  and 
the  affidavit  required  under  the  said  section, 
as  amended,  is  not  a  condition  precedent  to 
the  right  of  the  adverse  daimant  to  proceed 
with  his  adverse  action.  The  jurat  to  an 
affidavit  filed  pursuant  to  the  section  above 
referred  to  did  not  mention  the  date  upon 
which  the  affidavit  had  been  sworn: — Held, 
that  the  absence  of  the  date  was  not  a  fatal 
defect,  and  that,  even  if  it  could  be  so  con- 
sidered at  comnion  law,  such  a  defect  would 
be  cured  by  B.  C.  Oaths  Act,  and  the  B.  C. 
Supreme  Court  Rule  415  of  1890.  Judgment 
in  9  B.  C.  R.  184  reversed.  Paulson  v.  Bea- 
man.  23  C.  L.  T.  60,  32  S.  C.  R.  655. 

Agreement  for  Interest — Share  of  pro- 
ceeds— Partnership  —  Statute  as  instrument 
of  fraud,]— Sec.  71  (2)  of  The  Mining  Act 
(1908),  (the  equivalent  of  the  Statute  of 
Frauds),  is  a  bar  to  a  claim  to  an  interest  in 
a  mining  claim  under  a  parol  agreement  en- 
tered into  after  the  staking  out  of  the  daim ; 
but  where  the  claim  is  one  for  a  share  of  tha 
proceeds  of  the  property  when  sold  or  where 
the  parol  evidence  is  merely  in  proof  of  a 
partnership,  the  statute  appears  not  to  apply. 
— Limits  of  the  principle  that  the  Statute  of 
Frauds  must  not  be  made  an  instrument  of 
fraud  discussed.  Re  Young  d  Wettlaufer 
(1908),  M.  0.  C,  296. 

CAmping  In  oonunon.] — A  daim  to  am 
interest  in  mining  claims  staked  out  and  re- 
corded by  other  licensees  cannot  be  estab- 
lished merely  by  the  fact  that  the  stakers 
were  at  times  subsequent  or  previous  to  the 


2748 


MIHES  AHD  MIinBBALS. 


S744 


staking  in  the  employ  of  the  claimantB,  and 
that  the  stakers  daring  their  operations  were 
staying  at  a  camp  pot  up  and  maintained 
jointly  by  the  claimants'  foreman  and  other 
persons  who  were  friends  and  relatives  of  the 
stakers.  Re  BiUky  d  Roche  (1908),  M.  C. 
C.  305. 

Claiat  to  a  transfer  —  Evidence.]  — 
Where  it  appeared  that  the  claimants  were 
entitled  to  an  interest  in  any  right  M.  might 
have  in  the  mining  claims  in  question,  but  it 
was  not  shown  what  was  the  interest  of  the 
parties  in  whose  names  the  claims  stood,  or 
that  the  claimants  were  entitled  uncondition- 
ally to  any  interest  M.  might  have,  a  declara- 
tion was  made  that  the  claimants  were  in- 
terested in  any  right  or  title  M.  might  have, 
but  an  order  for  transfer  of  any  interest  to 
the  claimants  was  refused  without  prejudice 
to  future  proceedings.  Re  Colonial  Develop- 
ment Syndicate  d  MitcheU  (1900),  M.  C.  G. 
331. 

Clear  evldenee — Writinp.] — ^A  claim  to 
an  interest  in  a  mining  claim  under  an  al- 
leged parol  agreement  or  promise  (subsequent 
to  the  staking  out  and  recording)  where  the 
claimant's  connection  with  the  property  and 
acts  regarding  it  are  slight  and  attributable 
to  causes  other  than  the  expectation  of  an 
interest,  requires  clear  evidence  to  sustain 
it — even  apart  from  the  lack  of  tangible  con- 
sideration and  the  lack  of  writing  to  satisfy 
the  statute.  Re  Young  d  Wettlaufer  (1908), 
M.  G.  G.  29e. 


Coal  areas — ^Application  for  license — As- 
signment— Injunction  —  Declaration  as  to 
rights  of  parties — ^Absolute  and  beneficial 
ownership — ^Absolute  assignment  in  nature 
of  trust.  Shato  v.  Rolinson  (1910),  8  E.  L. 
R.  567. 


Co-owners — Action  for  account  —  Evi- 
dence,]— Action  for  an  account  between  min- 
ing partners  in  respect  of  two  mining  pro- 
perties.    Balcom  v.  Hiseler,  7  E.  L.  R.  577. 

Corroboration  necessary.] — A  claim  to 
an  interest  in  a  mining  claim  staked  out  in 
the  name  of  another  person  cannot  be  estab- 
lished by  the  uncorroborated  evidence  of  the 
claimant  (See  s.  71,  Act  1908.)  Re  Mo- 
Donald  d  Casey  (1908),  M.  C.  G.  219. 

Delay  in  staldnK.] — Staking  out  a  min- 
ing claim  must  be  proceeded  with  promptly 
after  discovery,  else  the  dicoverer's  rights  will 
be  lost  to  a  subsequent  discoverer  who  com- 
pletes staking  first.  Re  MacKay  d  Boyer 
(1907),  M.  G.  G.  83. 

Duration  —  "New  stakings  —  Writing — 
Corroboration,] — Two  licensees  entered  into 
an  agreement  with  two  others  for  equal  in- 
terests in  part  of  a  lot  they  were  endeavour- 
ing to  acquire  as  a  mining  claim,  no  limit  of 
time  for  operations  being  mentioned  or  indi- 
cated, and  none  of  the  parties  having  at  the 
time  any  staking  or  claim  upon  the  property. 
Two  stakings  and  considerable  work  were  done 
in  the  joint  enterprise.  One  of  the  stakings 
bad  been  thrown  out  and  the  other  was  about 
to  be  inspected  when  disagreement  arose,  and 
one  of  the  first  mentioned  licensees  quit  work 
because  the  last  mentioned  ones  refused  him 
payment  to  which  he  was  entitled.  The  latter. 


after  the  second  staking  was  rejected,  staked 
the  property  for  and  acquired  on  it  a  working 
permit,  and  claimed  the  right  to  hold  it  for 
themselves.  —  Held  (hesitating),  that  the 
working  permit  came  within  the  intention  of 
the  agreement  and  belonged  to  the  partner- 
ship, its  acquisition  being  merely  a  continua- 
tion of  the  original  purpose  of  acquiring  a 
patent  of  the  property. — ^The  leaning  in  such 
a  case  should  be  against  holding  continuance 
of  interest  in  new  stakings. — Such  an  agree- 
ment made  before  staking  out  need  not  be  in 
writing,  if  there  is  corroboration  aa  the  Act 
requires.  Re  Craig  d  Cleary  (1908),  M.  a 
G.  207. 

Enplojee  in  partnership  —  OloMiifi^ 

on  partner*^  discovery,] — W.  made  a  Talo- 
able  discovery  16th  July  and  staked  out 
a  mining  claim  on  it  17th  July.  1906:  the 
Recorder  (erroneously)  refused  to  record 
it  by  reason  of  a  prior  existing  recorded 
claim  of  G.  and  W.  restaked  within 
every  15  days  till  he  could  get  it  recorded. 
6.,  on  behalf  of  the  company  for  which  S.,  a 
partner  of  W.,  was  foreman,  staked  the  same 
discovery  as  having  been  made  by  himself  on 
30th  July  and  staked  out  a  mining  claim  for 
the  company  on  it  on  9th  August  and  ten- 
dered application  on  10th  of  August,  which 
was  refused.  W.  on  15th  September,  by  pro- 
curing the  abandonment  of  G.'s  prior  claim, 
got  his  own  claim  recorded  on  his  diaoovery 
of  16th  July  and  stakings  of  17th  July  and 
3rd  September.  The  company  subeequently 
by  mandamus  order  of  the  High  Goart  got 
G.'s  staking  recorded  and  also  three  other 
stakings  on  another  alleged  discovery,  the  lat- 
ter being  clearly  invalid. — Held  by  the  Com- 
missioner that  W.  was  entitled  to  the  pro- 
perty; that  a  licensee  is  not  entitled  to  ap- 
propriate or  base  an  application  on  an  exist- 
ing discovery  while  under  a  subsisting  staking 
of  another  licensee. — ^That,  while  it  is  desir- 
able to  discourage  employees  from  entering 
into  private  enterprises  of  their  own  while 
under  employment  for  others,  an  agreement 
by  which  S.  paid  a  prospector  to  work  with 
W.  for  a  half  interest  in  what  might  be  dis- 
covered, there  being  no  dishonest  intent  and 
no  thought  of  making  profit  at  the  employers* 
expense,  and  the  property  acquired  not  being 
the  fruit  of  the  employers'  labor  or  enter- 
prise, was  not  invalid,  and  W.  and  S.  were 
entitled  to  the  claim  acquired  by  W.  Af- 
firmed by  Divisional  Gourt.  Re  Wriffht  d 
Coleman  Devel  Co.  d  Sharpe  (1900),  M.  G. 
G.  373. 


Employee  staking  for  another  pei 

— F.  was  in  the  employment  of  B. ;  R.  in 
ignorance  of  this  employed  F.  to  stake  out  a 
claim  upon  land  which  R.  previously  knew  of 
and  desired  to  acquire,  F.  being  paid  by  R. 
in  money  and  getting  no  interest  in  the  claim. 
— Held,  that  B.  was  not  entitled  to  any  in- 
terest in  the  claim,  his  remedy  being  against 
F.  personally  for  breach  of  contract  or  money 
received  to  his  use.  Re  Bilsky  d  Ribhle 
(1909),  M.  G.  G.  445. 

Employer    and   eniployee — Prospecting 

expedition — Oood  faith.] — ^L.  agreed  in  writ- 
ing with  S.  in  consideration  of  $200  paid 
him  to  prospect  "  until  the  snow  falla."  ildtter 
L.  had  staked  2  claims  2  slight  snowftQls  of 
1  to  2  inches  occurred,  going  off  quickly  and 
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not  eerioiudy  if  at  all  interfering  with  opera- 
tioiifl.  After  this  6  more  claims  were  staked. 
--HM,  that  S.  was  entitled  to  an  interest 
in  all  the  claims;  the  words  osed  should  he 
interpreted  reasonably  having  reference  to  the 
objects  in  view  and  what  mast  have  been  in 
contemplation  of  the  parties;  and  upon  the 
real  merits  and  substantial  justice  of  the 
esse  S.  was  so  entitled. — Prospecting  agree- 
■ents  require  the  strictest  good  faith  upon 
the  part  of  the  prospector.  Re  Smith  d 
Lmzan  (1909),  M.  C.  G.  841. 

Eaiplojer  and  emplojee  —  Verbal 
•ffreewnent — Prospecting  trip — Good  faith,} — 
An  employee  on  a  prospecting  trip  for  the 
toqaisition  of  claims  should  be  held  to  strict 
probity  and  good  faith  toward  his  employer. 
—If.  made  a  written  agreement  with  H.  to 
■apply  all  necessaries,  pay  him  a  salary  and 
famish  him  an  assistant  for  a  prospecting 
trip,  M.  to  have  a  %  and  H.  a  ^  interest  in 
the  claims  acquired.  S.  was  hired  as  assist- 
ant and  went  on  the  trip  knowing  M.  under- 
stood that  everything  staked  was  to  be  for 
the  employer's  benefit. — Heldf  that  an  alleged 
private  agreement  between  H.  and  S.  that  S. 
mi^t  stake  some  claims  for  himself  could  not 
be  given  effect  to,  and  that  M.  was  entitled  to 
a  %  interest  in  a  claim  staked  out  on  the  trip 
and  recorded  by  S.  in  his  own  name. — Held, 
also,  that  the  Statute  of  Frauds  was  no  bar 
to  enforcing  M.'s  right  against  S.  A  verbal 
agreement  for  an  interest  in  a  mining  claim 
entered  into  before  the  staking  out  is  valid 
and  enforceable,  if  there  is  corroboration  as 
required  by  the  Act  (in  this  case  s.  159  (2) 
as  amended  in  1907).  Re  McOuire  d  Shaw 
(1906),  M.  O.  G.  156. 

EnfavalBS  interest  —  Procedure,]  — 
Where  it  Is  sought  to  establish  an  interest  in 
a  mining  claim  the  proper  procedure  is  by 
appointment  under  sec  136  (Act  of  1906), 
and  notice  according  to  Form  38  (obtaining 
and  filing  a  certificate  under  s.  77  (2),  if  de- 
sired), and  not  by  a  dispute  under  s.  03, 
Form  8,  which  latter  is  to  be  used  only  when 
it  is  Boogfat  to  have  a  mining  claim  cancelled 
or  set  aside  as  invalid.  Re  Bahayan  d  War- 
mer (1909).  M.  G.  G.  346. 


_  interest  —  Statute  of  Frauds 
---Ontario  Mining  Act,  1908,  8.  7i.]— T.  gave 
plaintiff  a  memorandum  whereby  for  $50,  T. 
agreed  to  transfer  to  plaintiff  a  one-half  in- 
terest  in  any  mining  claim  he  might  acquire 
on  his  prospecting  trip  **  in  or  around  Ck>balt 
district:"— ffeM,  that  if  s.  4  of  Statute  of 
Ptaods  has  any  application  to  right  of  plain- 
tiff to  maintain  this  action,  that  application 
has  been  destroyed  by  s.  71  above.  Chevrier 
T.  Trusts  (1909),  14  O.  W.  R.  101,  18  O. 
Ll  R.  547. 

Free-adnev's  eertiileate  —  Renewals — 
Vesting  of  interest  in  co-owners  —  Sheriff — 
iMfvjf  under  e»eciitiOfi.] — ^The  sheriff  seized 
the  Interest  in  mineral  locations  held  by  an 
erecatlon  debtor  in  co-ownership  with  an- 
other free-miner,  and,  before  sale  under  eze- 
aition,  the  debtor  allowed  a  free-miner's 
beenee  to  lapse.  A  special  certificate  in  the 
debtor's  name  was  subsequently  procured  by 
the  dieriff  under  the  provisions  of  s.  4  of  the 
IGneral  Act  Amendment  Act,  1899,  and  it 
was  contended  that  the  debtor's  interest  had 
thus  been  revived  and  revested  in  him  sub- 


ject to  the  execution : — Held,  that  upon  the 
lapse  of  the  free-miner's  certificate  the  in- 
terest in  question  had,  under  the  statute,  be- 
come absolutely  vested  in  the  co-owner,  and 
could  not  thereafter  be  revived  and  re-vested 
in  the  debtor  by  the  issue  of  a  special  certifi- 
cate. Judgment  in  22  G.  L.  T.  341,  9  B.  C. 
R.  131,  affirmed.  Van  Norman  Co.  v.  Mc- 
Naught,  23  G.  L.  T.  63.  32  S.  G.  R.  690. 

*' Jumping  elaims" — When  it  should  he 
discouraged.] — Where  the  holder  of  a  claim 
is  in  actual  occupation  of  the  property,  doing 
work  upon  it  believing  in  good  faith  that  he 
is  entitled  to  it,  the  practice  known  as  "  jump- 
ing" should  be  discouraged.  Re  Smith  d 
Hia  (1909),  14  O.  W.  R.  881 ;  M.  O.  C.  349 ; 
19  O.  L.  R..  577. 

Lease  —  MistaJce  in  desoription — Large 
sums  ewpended  in  development  and  operation 
— Charge  that  lease  obtained  hy  fraud  —  No 
evidence  of — Rectification  of  tease.] — Plain- 
tiffs owned  a  mining  location  comprising  the 
land  covered  by  Peterson  Lake.  Defendants 
owned  an  adjoining  location  immediately  to 
the  east  of  plaintiffs'  location.  Plaintiffs 
leased  30  acres  of  their  land  to  defendants, 
but  the  result  of  following  the  description  in 
the  lease  was  that  there  was  a  wedge-shaped 
portion  of  plaintiffs'  land  lying  between  de- 
fendants' land  and  part  of  the  Nipissing 
Gompany's  land,  whicii  the  lease  did  not  in- 
dude.  This  fact  was  not  discovered  until 
after  defendants  had  expended  large  sums  in 
development  and  mining  operations  through 
this  strip,  and  had  paid  large  sums  in  royal- 
ties to  plaintiffs.  Plaintiffs  alleged  that  de- 
fendants, through  their  executive  officers, 
procured  the  lease,  not  for  the  purpose  of 
developing  and  working  the  property  for  the 
benefit  of  plaintiffs  as  well  as  of  defendants, 
but  for  the  wrongful  purpose  of  exploiting  the 
portion  of  the  plaintiffs'  property  for  the 
benefit  of  defendants,  and  for  their  own  per- 
sonal use,  and  asked  a  declaration  that  de- 
fendants were  not  entitled  to  any  interest  in 
the  lands  mentioned  in  the  agreement,  on  the 
ground  that  same  was  obtained  by  fraud. 
Defendants,  by  counterclaim,  asked  to  have 
the  lease  rectified  by  adding  to  the  descrip- 
tion the  lands  owned  by  plaintiffs'  company, 
in  the  wedge-shaped  block.  Teetzel,  J.,  held 
(15  O.  W.  R.  750,  1  O.  W.  N.  619),  that 
there  was  no  evidence  to  support  plaintiffs' 
daim.  Judgment  entered  directing  rectifica- 
tion of  the  lease  as  daimed  in  the  counter- 
daim.  Interim  injunction  obtained  by  plain- 
tiffs was  dissolved,  and  a  reference  to  the 
Master-in-Ordinary  directed  to  ascertain 
amount  of  ore  mined  and  the  amount  of 
royalties  still  due  thereon  under  the  terms  of 
the  lease,  (jourt  of  Appeal  dismissed  plain- 
tiffs' appeal  with  costs.  Magee,  J. A.,  dissent- 
ing in  part.  Peterson  Lake  Silver  Cohalt 
Mining  Co.  v.  Nova  Scotia  Silver  Cohalt 
Mining  Co,  (1911),  19  O.  W.  R.  43,  2  O.  W. 
N.  970. 

Iiooation  of  mineral  claims  —  Con- 
struction of  contract — Fictitious  signature — 
Unauthorised  use  of  a  firm  name — Transfer 
hy  hare  trustee — Statute  of  Frauds.] — lyhere 
B.,  acting  as  principal  and  for  himself  only, 
signed  a  document  containing  the  following 
provision :  "  We  hereby  agree  to  give  P. 
one-half  (%)  non-assessable  interest  in  the 
following  claims"  (describing  three  located 
mineral  claims),  in  the  name  of  "J.  B.  & 
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Sons/'  without  authority  from  the  locateea  of 
two  of  the  claims  which  had  been  staked  in 
the  names  of  other  persons,  and  without  their 
knowledge  or  consent: — Held,  affirming  the 
judgment  in  13  B.  0.  R.  20,  5  W.  U  R.  487. 
that,  although  no  such  firm  existed,  and  not- 
withstanding that  two  of  the  claims  had  been 
located  in  the  names  of  the  other  persons, 
who,  while  disclaiming  any  interest  therein, 
had  afterwards  transferred  them  to  B.,  the 
latter  was  personally  bound  by  the  agree- 
ment in  respect  to  all  three  claims,  and  F. 
was  entitled  to  the  half  interest  therein. — ^A 
subsequent  agreement  for  the  reduction  of  the 
interest  of  F.  from  one-half  to  one-fifth,  which 
had  been  drawn  up  in  writing,  but  was  not 
signed  by  F.,  was  held  void  under  the 
Statute  of  Frauds.  McMeehin  v.  Furry,  39 
S.  C.  R.  378. 

Mineral  elalms  —  Title  to  —  Foreign 
hankrMptoy  proceedings  —  Trustee  in  hank- 
rupioy  transferring  claims  of  bankrupt  to 
purchaser  —  Recording  transfer  —  Chose  in 
action  —  Domioil  —  Law  of  foreign  state  — 
--lyaio  of  British  Columhia--Immovahles  — 
Provtsiot^  of  Mineral  Aot^Non-complianoe 
w%th,] — In  an  action  for  a  declaration  that 
the  plaintiff  was  the  owner  of  a  one-third 
interest  in  two  mineral  claims  in  British 
Columbia  i—Held,  that  the  plaintiff  must  shew 
affirmatively  that  he  had  a  good  title.  The 
defendant  and  S.  were  co-owners  of  the 
mineral  claims.  On  the  1st  July,  1909,  S. 
filed  a  petition  in  bankruptcy  in  a  New  York 
Court,  and  was  duly  adjudged  a  bankrupt, 
and  the  Court  directed  a  reference  to  a 
Referee.  The  petition  did  not  in  form  assign 
any  property ;  but  stated  that  S.  was  willing 
to  surrender  all  his  property  for  the  benefit 
of  his  creditors ;  and  in  the  annexed  schedule 
of  his  personal  property  the  two  mineral 
claims  were  included.  On  the  26th  July,  1909, 
G.  was  appointed  by  the  Court  trustee  of  S.*8 
estate.  It  was  not  disputed  that  tiie  pro- 
ceedings were  sufficient  to  transfer  the  claims 
to  G.,  if  those  claims  had  been  in  New  York. 
On  the  4th  September.  1909,  S.  being  in  de- 
fault for  his  share  of  the  assessment  work 
done  on  the  claims,  the  defendant,  under  the 
provisions  of  s.  25  B.  of  the  Mineral  Act,  ad- 
vertised that,  if  the  amount  due  was  not  paid 
within  90  days,  S.'s  interest  would  be  for- 
feited to  the  defendant.  On  the  18th  October, 
1909,  G.  sold  the  claims  to  the  plaintiff  and 
executed  a  transfer  thereof.  This  transfer 
and  a  certificate  of  G.'s  appointment  as  trus- 
tee were  recorded  in  the  Mining  Recorder's 
office  on  the  4th  November,  1909.  The  sale 
to  the  plaintiff  was  confirmed  by  the  Referee, 
but  not  till  the  8th  October,  1910 ;  the  order 
of  confirmation  was  not  recorded.  Before 
the  expiration  of  the  90  days  referred  to  in 
the  defendant's  advertisement,  all  the  money 
due  him  for  assessment  work,  etc,  on  account 
of  S.'s  default,  was  tendered  to  the  defendant 
by  the  plaintiff;  but  the  defendant  refused  to 
accept  it,  and  completed  his  forfeiture  or 
default  proceedings.  S.'s  mining  license  ex- 
pired on  the  31st  May,  1908.  and  was  not  re- 
newed until  the  14th  June,  1908;  it  expired 
on  the  31st  May,  1910,  and  was  not  renewed. 
At  the  time  of  the  transfer  of  S.'s  interest  to 
the  plaintiff,  neither  the  plaintiff  nor  G.  had 
a  free  miner's  license.  The  plaintiff  obtained 
one  on  the  26th  October,  1909;  and  G.  ob- 
tained one  on  the  16th  November,  1909.  It 
was  contended  for  the  plaintiff  that  a  mineral 
claim  is  a  chose  in  action,  and  is  governed 


by  the  law  of  the  place  where  the  owner  is; 
and,  therefore,  S.  having  been  declared  a 
bankrupt  in  the  State  of  New  York  (he  being 
then  present  in  that  8tarc).  the  sufficiency  of 
the  transfer  from  him  must  be  govemed  by 
the  law  of  that  State: — Held,  that,  as  so 
authority  was  cited  for  this  proposition,  it 
could  not  be  accepted.  If  it  was  intended  to 
assert  that  S.  was  domiciled  in  New  Yort, 
some  direct  proof  of  domicil  should  be  given, 
which  was  not  done;  and  it  was  quite  con- 
sistent with  the  bankruptcy  proceedings  that 
liis  domicil  was  elsewhere;  and,  semhlt^ 
even  if  the  claims  were  choses  in  ac- 
tion and  movables,  they  were  not  as- 
si;:rnable  by  a  foreign  bankruptcy.  And 
held,  that,  as  the  mineral  dalms  were  not 
only  visible  and  tangible,  but  physically  im- 
movable, and  situated  within  the  province  of 
British  Columbia,  the  transfer  was  subject  to 
the  requirements  of  the  law  of  British 
Columbia.  The  Mineral  Act,  R.  S.  B.  C.  1897 
c.  135,  says  (s.  2)  that  "mineral  claim"  shall 
mean  "  the  personal  right  of  property  or  in- 
terest in  any  mine;"  and  (s.  34)  that  "the 
interest  of  a  free  miner  in  his  mineral  claim 
shall,  save  as  to  claims  held  as  real  estate, 
be  deemed  to  be  a  chattel  interest,  .  .  . 
subject  to  the  performance  and  observance  of 
all  the  terms  and  conditions  of  the  Act:" — 
Held,  that  a  "chattel  interest"  does  not 
necessarily  mean  a  personal  chattel;  it  may 
refer  to  a  chattel  real;  and  in  any  case  it 
is  "  subject  to  the  performance  and  observ- 
ance of  all  the  terms  and  conditions  of  thii 
Act."  These  sections  cannot  be  read  so  as 
to  give  the  New  York  Court  jurisdiction  over 
the  plaintiff's  interest,  and  as  to  the  transfer 
of  it,  unless  the  other  requirements  of  the 
statute  are  complied  with ;  and  they  had  not 
been  complied  with  in  several  respects.  Sec- 
tion 9  provides  that  "no  person  shall  be 
recognised  as  having  any  right  or  interest  is 
or  to  any  mineral  claims,  unless  he  shall  have 
a  free  miner's  certificate." — Heid,  that,  as 
neither  S.  nor  G.  had  a  free  miner's  certificate 
when  the  transfer  to  the  plaintiff  was  made, 
the  Act  was  not  complied  with ;  and  the  sub- 
sequent issue  of  a  certificate  could  not  help 
them. — Held,  also,  that  all  the  proceedings 
alleged  to  constitute  the  transfer  not  having 
been  recorded,  s.  50  of  the  Act  was  not  com- 
plied with ;  and  the  transfer  to  the  plaintiff 
was  not  recorded  within  the  time  fixed  by 
8s.  19  and  49. — Held,  therefore,  that  tiie 
plaintiff  had  not  shewn  that  he  was  the  owner 
of  an  undivided  one-third  interest  in  the  two 
mineral  claims.  Barends  v.  Oreen  (1911K 
16  W.  L.  R.  422,        B.  C.  R. 

Person    Interested    la    elaisK.]  —  C. 

staked  out  a  mining  claim  Ist  June  and  re- 
corded it  15th  June,  1906;  W.  made  a  dis- 
covery upon  the  same  lands  16th  July,  bat 
the  Recorder  would  not  receive  his  applica- 
tion because  C.'s  was  on  record;  W.  had 
formed  a  partnership  with  S.,  who  was  a  fore- 
man of  the  C.  D.  Co.,  which  had  had  men 
prospecting  on  the  lot;  on  9th  August  the 
company  staked  on  W.'s  discovery,  but  its 
application  was  also  rejected.  On  14th  Sept 
W.,  by  giving  C.  a  half  Interest,  got  C's  claim 
abandoned  and  his  own  on  record.  The  com- 
pany staked  again  on  6th  Oct.  and  2ist  No- 
vember, 1906,  and  17th  January,  1907,  on  aa 
alleged  discovery  of  29th  June,  which  was  not 
in  reality  a  discovery  within  the  meaning  of 
the  Act,  making  successive  applications  whick 
the  Recorder  rejected  at  the  time,  but 
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weie  aftenraidfl  recorded  ander  mandamus. — • 
JSTeM,  by  the  Commissioner,  following  Aus- 
tralian and  United  States  authorities,  that 
the  company's  subsequent  stakings  and  appli- 
cations  on  a  different  discovery  worked  an 
abandonment  of  its  first  staking  and  appli- 
cation, and  tliat  as  the  subsequent  ones  were 
admittedly  not  founded  upon  a  real  discoveryi 
all  its  applications  were  invalid;  and  he  de- 
clined to  deal  with  its  equitable  claim  to  the 
W.  discovery  and  application  until  S.  should 
be  made  a  party  and  proceedings  taken  in 
the  form  prescribed  by  the  Act — Held  by  the 
Divisional  Court,  that  the  subsequent  appli- 
cations did  not  work  an  abandonment,  and 
(Ridden,  J.,  dissenting),  that  the  whole  claim 
should  be  awarded  to  the  company. — Held  by 
the  Court  of  Appeal,  that  an  abandonment 
ghooM  not  be  construed  from  the  making  of 
the  subsequent  stakings  and  applications,  but 
that  Shan>e  must  be  made  a  party  and  the 
matter  remitted  to  the  Conmiissioner  for  de- 
termination of  the  rights  of  all  concerned. 
Re  Wrwhi  d  Coleman  Devei.  Co.  (1907),  M. 
C  a  1(6,  12  O.  W.  R.  243,  13  O.  W.  R.  900. 
See  16  O.  W.  R.  826,  1  O.  W.  N.  1129. 


ezpeditlon — Finding  good 
forrttory.) — K.  and  L.  in  an  expedition  under 
a  prospecting  partnership  agreement  with  B. 
and  8.  found  (in  company  with  other  pro- 
spectors) promising  prosi)ecting  territory — a 
ridge  of  good  diabase  rock — but  made  no  di8> 
coveries  of  valuable  mineral,  and  staked  no 
rtaimsL  They  reported  this  to  S.  and  B.,  B. 
remarking  that  he  did  not  want  "  rock.'*  L. 
left  the  district,  and  B.  and  S.,  on  the  request 
of  K.  and  one  V.,  who  desired  to  form  a  pro- 
specting partnership  with  K.,  cancelled  or 
withdrew  from  the  agreement.  K.  and  V. 
after  several  weeks'  operations  in  other  direc- 
tions, visited  the  diabase  ridge  which  K.  and 
Lu  had  before  seen,  and  which  had  meanwhile 
been  rendered  easier  to  prospect  by  reason  of 
fire,  and  made  discoveries  and  staked  claims 
Qpoa  it. — HM,  that  L.  and  B.  were  not  en- 
titled to  any  interest  in  the  claims.  Re  Laid- 
lew  4  Knox  d  DavidMon  (1910),  M.  C.  C. 
47& 


pmrtnmruhij^— Duration  of 
— Cimime  reetaked — Delay,] — In  the  absence 
of  agreement  to  or  circumstances  indicating 
the  contrary,  a  prospecting  partnership  ter- 
minates with  the  expedition  undertaken  and 
IcAves  the  parties  merely  co-holders  of  the 
claims  acquired. — Where  L.  and  B.  staked 
out  two  claims,  both  of  which  turned  out 
invtilid  and  were  cancelled  or  lapsed,  and 
EL  alone  subsequently  restaked  the  same 
lands  and  acquired  rights  therefrom  and 
maintained  and  protected  them  solely  by  his 
own  labour  and  money,  a  claim  to  an  in- 
terest set  up  by  L.  two  years  later  was  dis- 
missed. Re  Libby  d  EUis  (1909),  M.  C. 
C.  441. 


_  »etlac  partaiersliip— Parol  agreO' 
—  Ombetaking — Sharing  equaUy  where 
ekmree  net  agreed.] — In  the  absence  of  sta- 
tutory provision  to  the  contrary  a  parol 
agreement  entered  into  before  the  staking 
oot,  for  an  interest  in  a  mining  claim,  is 
valid  and  enforceable  notwithstanding  the 
Ststatc  of  Frauds,  where  it  is  shewn  that 
the  person  claiming  the  interest  has  con- 
triboted  something  toward  the  acquisition  of 
the  claim — a  distinction  being  made  between 


agreements  entered  into  before  the  staking 
out  and  agreements  entered  into  after  the 
staking  out. — Where  a  claim  staked  out  un- 
der a  prospecting  agreement  is  cancelled  for 
lack  of  discovery  and  is  afterwards  restaked 
by  one  of  the  parties  on  a  new  discovery 
as  the  result  of  a  subsequent  expedition  of 
his  own,  the  other  party  to  the  original 
staking,  who  stood  by  and  offered  no  as- 
sistance, will  not  by  reason  merely  that  the 
new  staking  covers  the  old  ground  be  en- 
titled to  a  share  in  the  new  claim — the  dis- 
covery and  not  the  staking  being  the  chief 
consideration  for  which  the  Crown  grant  is 
made. — Grubstaking  agreements  or  prospect- 
ing partnerships  usually  terminate  with  the 
expedition  agreed  upon  and  result  merely  in 
a  co-ownership  of  the  claims  acquired,  the 
presumption  being  against  the  existence  of 
a  partnership  generally  or  of  a  partner- 
ship for  developing  or  working  the  claims. — 
Where  the  evidence  establishes  that  one  per- 
son is  to  share  in  a  mining  claim  with  an- 
other and  nothing  more  appears  it  will  be 
presumed  that  they  are  to  share  equally. 
Re  Greene  d  Clinton  (1908),  M.  C.  C.  223. 

Prospecting;  partsLersliip  —  Termina- 
tion of— Delay.] — S.  and  P.  had  entered  into 
a  prospecting  partnership,  S.  becoming  there- 
by interested  in  the  mining  claim  in  ques- 
tion; S.,  though  he  contributed  for  a  time, 
afterwards  neglected  and  refused  on  various 
occasions  to  carry  out  his  part,  and  P.  fin- 
ally repudiated  further  partnership;  the 
claim  was  cancelled  for  lack  of  discovery; 
S.  to  prevent  his  former  partner  reacquir- 
ing this  and  other  claims  gave  other  pros- 
pectors secret  information  to  enable  them  to 
stake  them  for  themselves;  L.  and  P.,  how- 
ever, succeeded  in  res  taking  the  claim  and 
frou)  that  time  bore  all  the  expense  and 
labour  connected  with  it,  including  costs  of 
litigation,  S.  meanwhile  standing  by  and 
offering  no  assistance. — Held,  that  proceed- 
ings brought  by  S.  after  the  lapse  of  more 
than  a  year  to  enforce  an  interest  should 
be  dismissed.  Re  Seymour  d  Logan  (1900), 
M.  C.  C.  421. 

Prospeetors    nsslstlmg    eaeh    other — 

Sharing  information.] — Where  the  leaders  of 
two  prospecting  parties  assisted  each  other 
in  a  neighbourly  way  in  their  expeditions 
and  each  promised  to  let  the  other  know  if 
anything  good  was  found,  but  did  not  use 
their  men  or  their  provisions  in  common, 
and  it  was  found  upon  the  evidence  that 
there  was  no  agreement  or  intention  to  share 
interests  in  the  claims  acquired,  a  (daim  by 
one  to  an  interest  in  claims  staked  by  the 
other  was  dismissed.  Re  Hedley  d  Wilson 
(1910),  M.  C.  C.  476. 

Purchase  of  interest  in  mining  pro- 
perty— Payment  of  money — Failure  to  con- 
vey— ^Action  to  recover  money  paid — ^Defence 
— Novation — Substitution  of  debtor — Rdease 
— Absence  of  writing — Statute  of  Frauds — 
Evidence.  Irwin  v.  Kelly  (Yuk.),  8  W.  L. 
R.  95,  865. 

Refusal  to  oontrihitte.] — O.,  who  was 

under  agreement  with  B.  to  give  the  latter 
a  one-third  interest  in  claims  he  might  ac- 
quire, staked  a  claim  under  agreement  with 
E.  to  give  E.,  who  had  made  the  only  real 
discovery  upon  the  property,  a  one-half  in- 
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terest.  Upon  O.  explaining  the  circumBtanceti 
to  B.  and  asking  him  for  money  to  record 
the  claim  as  the  agreement  provided,  B.  re- 
fused to  pay  anything  or  to  have  ansrthing 
to  do  with  the  claim  unless  he  would  be 
given  the  whole  of  it,  and  told  O.  he  might 
take  the  claim  to  some  one  else.  B.  stood 
by  while  O.  and  B.  were  at  much  trouble 
and  expense  protecting  the  claim  through 
litigation,  and  he  contributed  nothing  to  the 
performance  of  the  working  conditions,  with- 
out which  the  claim  would  have  lapsed. — 
Held,  that  a  claim  subsequently  brought  by 
B.  to  enforce  an  interest  should  be  dismissed. 
Re  Beaudry  d  O'Keefe  (1008),  M.  C.  C.  288. 

Sale  of — Agreement  for  payment  of  sum 
out  of  proceeds  for  servic€---Con8truction  of 
agreement — Reformation  of — Amendment  of 
ple€bding8 — 'New  trial  on  election— Othertoise 
judgment  for  plaintiff  unth  interest  and 
costs,  — Plaintiff  brought  action  to  recover 
$500  and  one-twentieth  of  the  amount  paid 
to  defendant  Currie  for  the  interest  held  by 
him  in  a  certain  mining  claim  under  an  al- 
leged agreement  between  the  parties  and  an 
account  of  the  dealings  of  defendant  with 
said  mining  property,  and  of  the  amount  re- 
ceived by  defendant  for  said  property.  — 
Teetzel,  J.,  at  trial  dismissed  plaintiff's  ac- 
tion with  costs. — Divisional  CJourt  held,  that 
the  agreement  must  be  construed  as  mean- 
ing that  if  the  property,  that  is,  the  inter- 
est in  the  property  in  reference  to  which 
both  plaintiff  and  defendant  were  bargaining, 
should  be  sold  before  the  title*  was  passed 
to  the  defendant,  that  |500  would  be  paid 
out  of  the  proceeds  to  the  plaintiff. — ^That 
if  defendant  would  pay  the  costs  he  could 
have  leave  to  amend  and  have  a  new  trial,  in 
which  case  the  costs  of  former  trial  would  be 
reserved  to  the  trial  Judge  at  the  new  trial 
and  unless  he  otherwise  disposed  of  them, 
they  wonld  be  costs  to  plaintiff  only  in  the 
cause. — That  if  defendant  elected  otherwise, 
judgment  ehould  be  entered  for  plaintiff  for 
$500  with  interest  and  costs.  MdJausland  v. 
Ourrie  (1910),  17  O.  W.  R.  913,  2  O.  W.  N. 
433. 

Seeond  asreemeat  in  fraud  of  first.] 
— O.  and  F.  were  prospecting  partners.  P., 
on  an  expedition  agreed  upon  between  them 
and  for  which  O.  furnished  money  and  sup- 
plies, staked  four  claims.  Before  record- 
ing the  claims  F.  by  telling  R..  who  knew 
of  O.'s  interest  in  the  expedition,  that  he 
had  not  staked  the  claims  on  that  expedi- 
tion, induced  R.  to  advance  him  money  and 
other  consideration  for  a  half  interest  and 
recorded  the  claims  in  the  names  of  R.  and 
his  nominee, — Held,  that  O.  and  R.  were 
entitled  to  a  half  interest  each.  Re  Odlert 
d  Farewell,  Ribble  d  Bilsky  (1910),  M.  C. 
O.  467. 

Settlement  of  interest  —  Trust.]  — 
Plaintiff  as  assignee  of  B.  company  claimed 
that  defendants  were  trustees  for  him  of  a 
one-third  interest  in  a  mining  claim.  The 
rights  which  a  company  had  to  this  claim 
depended  upon  agreements  between  the  com- 
pany and  defendant  S.  Before  the  assign- 
ment to  S.,  but  unknown  to  him.  the  company 
and  S.  had  settled  certain  pending  litigation 
by  the  company  releasing  their  claim  to  this 
mining  claim,  and  S.  releasing  his  claim 
against  the  same  claim: — Held,   that  as   S. 


stood  in  the  place  of  the  company  it  oouM 
not  succeed.  Jewell  v.  Jacob;  13  O.  W. 
R.  297. 

Snrrej — Effect  of — Bvidenoe — Mads  with- 
out proper  investigation^'^ — ^A  claimant  seek- 
ing to  set  aside  another  claim  as  subsequent 
to  and  overlapping  his  own  cannot  make  out 
a  case  or  establish  title  to  the  disputed  terri- 
tory by  mere  production  of  a  survey  includ- 
ing the  disputed  territory  as  part  of  his 
claim. — ^W^here  it  was  shewn  that  the  sur- 
veyor for  the  first  claimant  made  his  survey 
without  any  investigation  or  examination  of 
the  records  at  the  recording  office  and  lo- 
cated his  lines  without  any  proper  warranty 
for  placing  them  where  he  did,  the  survey 
was  rejected,  and  a  survey  made  for  an  op- 
posing claimant  which  was  shewn  to  be  in 
accordance  with  the  latter's  staking  was  con- 
firmed. Re  Waldie  d  Matthewman  (1909), 
M.  C.  C.  451. 

Trespass  to  plaoer  minjng  elaint  — 

Justification — Entry   as   of   right — Grotiptii^ 
of   mining   claims — Partnership   for   Mpedfic 
purpose    of    doing    representation    work  — 
Yukon  Placer  Mining  Act,  s,  51 — Evation  of 
statutory  duty — Payment  of  debt  or  e^pensas 
— Damages — Value   of   ore   mined — Cost   of 
severance — Evidence.} — The  plaintiff  was  the 
owner  of  placer  mining  claim  No.  37,  and  the 
defendant  the  owner  of  the  adjoining  daim. 
No.  38.     On  the  27th  April,  1907,  the  plain- 
tiff, the  defendant,  and  E.,  the  o¥mer  of  39, 
entered  into  a  partnership  agreement  for  the 
purpose  of  doing  the  necessary  representa- 
tion work  on  the  3  claims.     It  was  provided 
in  the  agreement  that  the  work  to  be  per- 
formed on  any  of  the  claims  should  be  limited 
to   the   representation   work-  required   to  be 
done  to  comply  with  the  Placer  Mining  Act 
Under    this    agreement    the    defendant    per- 
formed for  the  years  1907  and  1908  suffi- 
cient representation  work  on  No.  38  to  com- 
ply   with    the    mining    regulations    for    the 
renewal  of  all   three  claims.     In  1909,  the 
defendant,    believing    that    38    was    worked 
out,  commenced  operations  on  37,  and  took 
out  a  large  dump   of  pay   dirt: — Held,   by 
Macaulay,  J.,  agreeing  with  the  judgment  of 
Craig,  J.,  the  trial  Judge,  12  W.  L.  R.  455, 
that,  although  the  defendant  had  a  right  to 
enter  upon  37,  he  became  a  trespasser  the 
moment   he   continued    the   working   of   the 
claim  after  a  sufficient  amount  of  work  had 
been  done  thereon  for  the  necessary  repre- 
sentation of  the  3  claims;  and,  as  the  evi- 
dence disclosed  that  he  did  so  continue,  he 
became  a  wilful  trespasser,  and  the  amount 
of    damages    to    be    assessed    against    him, 
following  the  harsher  rule,  should  be  the  full 
value  of  the  gold  recovered  without  any  de- 
duction being  made  for  the  expenses  incurred 
in  recovering  the  same : — Held,  by  Dugas,  J., 
referring  to  the  provisions  of  s.  51  (formerly 
s.  37)  of  the  Placer  Mining  Act,  that  "the 
Mining  Recorder  may,  with  the  approval  of 
the   (Commissioner,   grant  permission,   for   a 
term  not  exceeding  10  years    ...     to  per- 
form on  any  one  or  more  of  such  (adjoinini^) 
claims   all    the    work    required     .     .     .     for 
each  claim,"  that  the  policy  of  the  legisla- 
ture was  to  help  as  much  as  possible  the 
opening  of  claims  and  the  discovery  of  gold  ; 
that     the     plaintiff     and     defendant     were 
acting  in  fraud  of  the  law ;    that  in  allowing 
claims    to    be   joined    the   Mining    Recorder 
and     the     Ck}mmissioner     should     have     de- 
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dared  apon  what  imrticular  daim  or  claims 
the  work  should  be  done;  but,  if  the  claims 
were  properly  joined,  they  became  a  anit, 
and  each  of  the  three  claim-owners  had  an 
equal  interest  in  the  gold  extracted,  so  that 
at  no  time  woald  a  partner  become  a  tres- 
passer; and  therefore  the  defendant  would 
be  entitled  to  the  expenses  incurred  for  the 
benefit  of  alL  subject  only  to  an  accounting : 
—Held,  by  Dugas  and  Macaulay,  JJ.,  vary- 
ing the  judgment  of  Craig,  J.,  that  the  de- 
fendant was  entitled  to  deduct  from  the  dam- 
ages, not  only  the  sum  of  $260  for  the  repre- 
ttntation  and  renewal  of  No.  37  for  1908, 
bat  the  additional  sum  of  $200  for  the  re- 
presentation work  done  by  the  defendant  on 
Xo.  37  for  1909,  before  he  became  a  tres- 
paswr  by  exceeding  the  amount  of  work  that 
abould  have  been  done ;  and  the  damages  as- 
sessed at  $4,000  should  be  reduced  to  $2,- 
453J>8,  the  trial  Judge  not  haying  arrived  at  a 
correct  conclusion,  on  the  evidence,  as  to 
tbe  value  of  the  gold  recovered  by  the  defend- 
ant from  No.  37.  Olsen  v.  DesjarlaU  (1910), 
15  W.  L.  R.  72. 


11.  License. 

Aets  of  unliomased  persons.]   —  The 

acts  of  an  unlicensed  person  will  not  be  per- 
mitted to  prejudice  or  affect  the  acquisition 
of  title  by  a  licensee.  Re  Tromhley  d  Fergu- 
Mn  (1908),  M.  C.  C.  189. 

AppUoAtiom  for  lioease — Ck>al  area — 
Asugnment  —  Declaration  as  to  rights  of 
parties.  8haw  y.  Robin9on  (1910),  8  B. 
U  R.  557. 

Coal  IfiBea  Aot,  B.C. — Prospectinff  li- 
temiti  —  Leaset  —  l88ue  of  more  than  one 
Jieense  for  the  same  area — Powers  of  chief 
cosiMtmofier — lAeutenant-Oovemor  in  ooun- 
eOr—**  Claim.**} — ^The  legislature  has  not,  by 
s.  12  of  the  (3oal  Mines  Act,  authorised  the 
establishment  of  any  regulations,  conditions, 
or  restrictions  depriving   a   license   granted 
pursuant  to  ss.  2  and  ^  of  its  characteristic 
of  exdttsiveness  over  the  area  to  which  such 
license    applies.       The    chief    commissioner 
cannot  modify  the  conditions  precedent  pre- 
•cribed  by  ss.  2  and  3.    In  performing  their 
functions  under  the  statute,  the  chiei  com- 
misrioner    and    the    assistant    commissioner 
do    not    act     as    agents    of    the     Grown, 
but  as  mandatories  of  the  statute. — Section 
12  does   not    contemplate    the    granting    of 
licenses  by  the  Lieutenant-Governor  in  coun- 
cil; it  contemplates  the  application  to  and 
the  granting  of  a  license  by  the  chief  com- 
misrioner  under  ss.  2  and  3. — The  powers  of 
the  Lieutenant-Governor  in  council  do  not 
extend  to  the  prohibition  of  the  grant   of 
lirenses   over    reserved    lands.     A   grant    of 
the  power  to  regulate  or  to  impose  condi- 
tions or  restrictions,  does  not  import  a  grant 
oi  the  power  to  prohibit. — Per  Irving,  J. : — 
Section  9  of  the  0)al  Mines  Act  is  limited 
to  disputes    between   adverse    daimants   in 
respect  of  (1)  the  right  or  title  to  a  license 
acquired  or  sought  to  be  acquired ;  or  (2)  in 
respect  of  right  or  title  to  any  daim  acquired 
or     sought     to     be     acquired     under     the 
Act — Semble,  the  word  "daim"  stands  for 
^  area  of  land,"  and  is  equally  applicable  to 
the  area  of  land  induded  in  a  license  as  it  is 
to  that  induded  in  a  lease.    Baker  v.  Smart, 
Leefcie  t.  Watt,  12  B.  C.  R.  129,  2  W.  L.  R. 
45,  3  W.  L.  R.  497,  505. 


DisooTsry — Claim  not  recorded  in  due 
time  —  Refusal  of  mining  recorder  to  re- 
ceive— Claim  already  recorded — Re-9tahing 
not  abandoned  —  Claim  resting  on  original 
discovery,] — Mining  Commissioner  held,  that 
one  Wright  made  the  only  real  discovery  of 
a  certain  mining  daim,  but  he  was  unable 
to  record  it  in  due  time  owing  to  the  refusal 
of  the  Mining  Recorder  to  receive  it,  because 
of  a  daim  already  recorded  on  behalf  of 
another  party^  which  in  Recorder's  view  pre- 
vented the  recording  of  any  other  claim  in 
respect  to  same  property;  a  view  which  has 
since  been  held  to  be  erroneous  in  Munro  r. 
Smith,  8  O.  W.  R.  452,  10  O.  W.  R.  97.— 
The  (jommissioner  found  that  Wright,  being 
met  with  this  difficulty,  adopted  the  plan  of 
periodically  re-staking  his  daim,  and  suc- 
ceeded finally  in  having  it  recorded  on  the 
15th  September,  1906,  after  his  last  re-stak- 
ing, which  took  place  on  the  3rd  of  that 
month,  and  held,  that  such  re-staking  did 
not  work  an  abandonment  of  the  discovery  in 
respect  of  which  it  was  made,  and  that  it 
followed  that  the  claim  of  Wright  could  pro- 
perly be  rested  on  the  original  discovery,  and 
allowed  Wright's  claim. — ^Divisional  (3ourt 
affirmed  above  judgment  with  costs.  Wright 
v.  Coleman  (1910),  16  O.  W.  R.  826,  1  O.  W. 
N.  1129.       "^         "  » 

See  M.  C.  C.  103 ;  12  O.  W.  R.  248 ;  13  O. 
W.  R.  900. 

DisooTory.]  —  The  discovery  must  be 
made  by  a  licensee.  Re  Height  d  2'hompson 
d  Harrison  (1906),  M.  C.  C.  32. 

Forf eitnre  hj  f allnre  to  renew. — See 

Re  McDonald  d  Hassett   (1908),  M.  C.  0. 
164. 

liioenae — Rights  acquired  under  applica- 
tion— Estoppel — Amendment.  ] — The  respond- 
ents made  application  at  the  office  of  the 
(commissioners  of  Mines  for  a  license  to 
search  for  coal  areas.  The  application  con- 
tained a  good  description  of  the  property  in 
respect  of  which  the  license  was  desired,  and 
was  accompanied  by  the  necessary  fee.  Sub- 
sequently one  of  the  applicants  recdved  a 
letter  from  the  Deputy  Commissioner,  stating 
that  he  could  not  find  the  starting  point,  and 
asking  for  additional  information.  A  letter 
was  sent  in  reply,  in  which  the  starting  point 
was  stated  incorrectly,  and  as  a  different 
point  from  that  mentioned  in  the  original 
application: — Held,  affirming  the  decision  of 
the  Commissioner  of  Mines,  that  there  hav- 
ing been  certain  descriptions,  and  the  money 
and  application  having  been  appropriated, 
the  license  could  not  be  removed  to  another 
locality.  The  applicants  were  not  estopped, 
and  could  not  be  bound,  by  an  entry  made  in 
the  registry  book  of  the  office,  after  the  re- 
ceipt of  the  letter  sent  in  reply  to  the  letter 
of  the  Deputy  Commissioner,  and  they  could 
not,  as  the  result  of  such  entry,  lose  the  title 
that  they  had  acquired  by  a  good  application. 
Semhle,  that  applications  may,  subject  to  the 
rights  of  intervening  applicants,  be  amended 
for  such  causes  as  uncertainty,  but  not  where 
there  is  a  certain  description  and  location  of 
the  area  applied  for.  Re  Barrington,  35  N. 
S.  R.  426. 

Miner's  lioenae — Legality  of — Location 
—  Re-location  —  Permission  of  Gold  Com- 
missioner —  Defects — Certificate  of  work  — 
Mistakes  of  officials,] — In  November,  1897, 
Cooper,  having  already  a  claim  on  the  same 
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\ftde,  k)cated  the  "Native  Silver"  claim  in 
the  name  of  Haplin,  who  transferred,  in 
Decemher,  1897,  one-half  to  Cooper  and  the 
other  half  to  Haller.  who  sold  to  the  plain- 
tiff in  Joly,  1900;  the  usaal  certificates  of 
work  having  heen  obtained  in  the  interim. 
The  defendant,  who  knew  of  the  error  in  the 
description  of  the  compass  bearinff  and  of 
the  issue  of  such  certificates,  on  failins  to 
effect  a  purchase  of  the  claim  from  Cooper 
and  Haller,  located  the  same  ground  as  the 
**Arlinirton  Fraction,"  and  on  obtaining  the 
usual  certificates  of  work  applied  for  Crown 
grants.  Two  of  the  mining  licenses  on 
which  the  plaintiffs  title  depended  were  is- 
sued by  a  constable  at  Sandon.  who.  acting 
•n  instructions  from  the  Government  agent 
at  Nelson,  obtained  the  blank  forms  from  the 
Mining  Recorder  at  New  Denver,  and  on 
issuing  licenses  he  accounted  to  the  Govern- 
ment : — Held^  in  adverse  proceedings,  affirm- 
ing the  decision  of  Walkem,  J.  (Drake,  J., 
dissenting),  that  the  defendant  not  being  mis- 
led, the  irregularities  in  the  plaintifiPs  title 
were  cured  by  s.  28  of  the  Mineral  Act.  Cal- 
lahan V.  Coplen,  30  S.  C.  R.  555.  and  Qelina9 
v.  Clark,  8  B.  C.  R.  42,  specially  considered. 
Manley  v.  Collom,  21  C.  L.  T.  e02,  8  B.  C. 
R  153. 

MiAM  Aet,  R.  8.  K.  8.  e.  18,  as.  104- 

105 — Commi88ioner  of  mines  —  Potoert  re- 
tpecting  contested  applications  for  leases.] — 
The  Dominion  Coal  Company,  who  were 
holders  of  a  license  to  search  for  coal,  cover- 
ing an  area  of  five  square  miles,  made  ap- 
plication under  the  provisions  of  the  Mines 
Act,  R.  S.  N.  S.  c.  18,  8.  194,  for  a  lease 
of  an  area  of  one  square  mile  «f  the  land 
included  within  the  boundaries  of  their  11- 
•ense  to  search.  The  description  in  the  ap- 
plication for  the  lease  described  the  area 
applied  for  as '  situated  at  the  south-east 
comer  of  the  area  originally  licensed  to  M., 
and  then  westwardly,  by  the  southern  line 
of  said  lease,  two  miles.  A  question  having 
arisen  as  to  the  exact  location  of  the  area 
under  lease  to  M.,  and  that  applied  for  by 
the  company,  the  Commissioner  of  Mines 
ordered  a  survey,  as  the  result  of  which  it 
was  found  that  a  portion  of  the  lease  granted 
to  M.  extended  beyond  the  boundaries  of  his 
license  to  search,  and  included  about  one- 
half  of  the  area  applied  for  by  the  company. 
The  Commissioner,  in  these  circumstances, 
declined  to  issue  the  lease  applied  for  by  the 
company,  and  directed  the  issue  of  a  lease 
the  boundaries  of  which  were  described  in 
such  a  way  as  to  exclude  any  portion  of  the 
area  under  lease  to  M. : — Heldj  by  the  ma- 
jority of  the  Court  (adopting  the  opinion  of 
Davies,  J.,  in  Drysdale  v.  Dominion  Coal 
Co,,  34  S.  C.  R.  332),  that  the  matter  was 
one  involving  a  legal  question  upon  which 
the  Commissioner  had  no  right  to  pass;  that 
no  decision  of  his  could  either  contract  or 
expand  the  lease  to  M..  and  it  was.  there- 
fore, his  duty  to  have  granted  the  applica- 
tion made  by  the  company,  excepting  there- 
out such  lands  as  might  be  found  and  de- 
termined to  be  included  in  the  lease  to  M., 
leaving  that  question  to  be  subsequently  de- 
termined by  the  Court  in  a  proper  action. — 
Held,  also,  that  the  Commissioner  exceeded 
his  power  in  relation  to  the  survey  ordered 
by  him,  such  power  (s.  195)  being  confined 
to  a  survey  of  the  tract  of  ground  selected 
•nt  of  the  area  covered  by  the  license  to 


search,  and  giving  no  power  to  direet  the 
survey  and  the  preparation  of  a  plan  ol  an- 
other tract  of  ground. — Held,  also,  that  the 
Commissioner  exceeded  his  authority  in  per- 
mitting M.  to  go  outside  the  boundaries  of 
his  license  to  search  and  include  in  his 
lease  land  already  covered  by  a  license  to 
search  issued  to  another  party  and  assigned 
to  the  coal  company.  Re  Dominion  Cost 
Co.,  42  N.  S.  R.  108. 


_- lease — Contest  as  to — Defective 

appliaition — License  to  search.] — An  appli- 
cation for  a  mining  lease  made  by  the  appel- 
lants  on  the  10th  November,  1^3,  was  re- 
fused by  the  Commissioner  of  Mines,  on  the 
ground  that,  at  the  date  of  the  application, 
the  area  applied  for  was  covered  by  a  license 
to  search  issued  by  the  department  to  W. 
It  appeared  that  on  the  16th  Jul^,  1890,  the 
appellants  applied  for  a  license  to  search 
which  would  come  into  force  on  the  13th 
May,  1892,  and  expire  on  the  13th  Nofem- 
ber,  1898.  When  the  application  was  ori- 
ginally made  it  covered  other  areas,  but,  sob- 
sequently,  on  the  application  of  the  appel- 
lants, assented  to  by  the  Deputy  Commis- 
sioner of  Mines,  and  endorsed  on  the  appli- 
cation, it  was  amended  so  as  to  cofer  the 
area  in  dispute.  The  application  subsequent- 
ly made  by  W.  contained  no  description  ex- 
cept one  incorporated  by  reference  to  the 
application  made  by  appellants: — HeStd,  that, 
if  the  application  made  by  appellants  wis 
defective,  that  made  by  W.  was  equally  so, 
and  that  the  parties  relying  upon  it  tin  at- 
tacking the  application  had  no  locus  standi. 
Assuming  the  license  applied  for  by  W.  to 
be  invalid,  it  was  competent  for  the  appd- 
lants,  under  the  provisions  of  the  Acts  of 
1892,  c.  1,  s.  103,  to  apply  for  a  lease  with- 
out a  previous  license  to  search.  Re  Oreentr, 
33  N.  S.  R.  406. 

Keeessity  for.] — A  mining  claim  based 
upon  discovery  and  staking  of  a  person  not 
holding  a  miner's  license  is  invalid ;  a  Forest 
Reserve  Permit  does  not  dispense  with  the 
necessity  for  a  license.  Re  Boyle  d  Toung 
(1906),  M.  C.  C.  1. 


Proewiac  staldns  hj  aoa-lieeneee.] 

— Where  a  licensee  procured  a  non-licensee 
to  stake  out  a  mining  claim,  the  licensee  not 
bein^  himself  present  at  the  staking,  and  the 
staking  was  not  and  could  not  legally  be 
recorded,  and  was  not  in  fact  founded  upon 
a  discovery  of  valuable  mineral,  the  licensee 
was  held  under  s.  136  (1907).  to  be  dis- 
qualified from  restaking  the  property  with- 
out a  certificate  from  the  Reorder  as  in 
that  section  provided,  and  a  restaking  done 
by  him  without  having  procured  sudi  a  cer- 
tificate was  declared  invalid.  Re  SwUih  d 
McHaU  (1907).  M.  C.  C.  99. 

ReToeatlon  of. — See  Re  Dennie  d  Br^ugh 
(1908),  M.  G.  C.  211. 


12.  Practice  and  Pbocbdubb. 

(o)  Appeal,  2757. 
(&)  CosUj  2757. 
(o)  Evidence,    2757. 

(d)  Mininif  Commissioner,  270S. 

(e)  Mininff  Recorder,  2760. 
(/)   Trial,  2760. 
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(•)  Appeal. 

Oataiio  Ulae*  Act — ^Appeal  from  ded- 
ma  of  Mining  XrO™°^^^^<>^^^  —  Notice  of 
ippeal  —  Time  for  —  Solicitors  —  Next 
•ittinir  of  Court — Setting  aside  notice  — Ex- 
tension of  time  for  appeaL  Hunter  y.  Buck- 
iwfl.  9  0.  W.  R.  817. 

See  M.  C.  C.  37. 

Qatario    Milling    ConuBtisaioner.]  — 

Appeals  to   and    from,   see   Appeai<»    Digest 
GuL  CtM  Law,  1900-1911,  cola.  lU  to  114. 
Also  ante  col.  111. 

(()   OoeU. 

IsTitlBg  trouble  —  Carele»8nes9 — In- 
ieDmnscy.] — Where  a  party  had  inyited 
troablo  by  carelessness  and  inaccuracy  in  his 
itakiDg  and  application  costs  were  withheld. 
Be  Bmclair  (1908),  M.  C.  G.  179,  12  O.  W. 
8.138. 

(o)  Evidence, 

Bwdeu  of  proof.] — See  Be  Weeiem  d 
Northern  Lands  Corp.  d  Goodwin  (1909), 
U.  a  G.  230.  13  O.  W.  B.  177,  18  O.  I^  R. 
83 

Re  Smith  d  HiU  (1909),  M.  C.  0.  349,  14 
0.  W.  R.  881,  19  O.  L.  R.  577. 

Claim  of  dUeoTory  hj  dimmond 
drilL]  —  See  Be  Waterman  d  Madden 
(lfl07),  M.  C.  C.  86. 

Claim  to  aa  iatereat — Clear  evidence 
required,] — ^A  claim  to  an  interest  in  a  min- 
ing claim  under  an  alleged  parol  agreement 
or  promise  (subsequent  to  the  staking  out 
tod  recording)  where  the  claimant's  connec- 
tion with  the  property  and  acts  regarding  it 
are  slii^t  and  attributable  to  causes  other 
than  the  expectation  of  an  interest,  requires 
dear  evidence  to  sustain  it — even  apart  from 
tile  lack  of  tangible  consideration  and  the 
itck  of  writing  to  satisfy  the  statute.  Be 
y^ug  d  Wettlaufer  (1908).  M.  G.  G.  296. 

Claim  to  am  latoroat — Corroboration.} 
—A  claim  to  an  interest  in  a  mining  claim 
•taked  out  in  the  name  of  another  person 
cannot  be  eatabliahed  by  the  uncorroborated 
evidence  of  the  claimant.  Be  McDonald  d 
Ceeey  (1906).  M.  G.  G.  219. 

Canoboratioifc  —  Verbal  affreementi — 
A  verbal  agreement  for  an  interest  in  a  min- 
iag  daim  entered  into  before  the  staking  out 
ii  valid  and  oiforceable  if  there  is  corrobora- 
tion as  required  by  the  Act.  Be  McQuire  d 
«»«»  (1908),  M.  G.  G.  156. 

See  Re  Craig  d  CUary  (1906),  M.  G.  O. 
207. 

8e*  also.  Be  Odbert  d  Farewell,  Bibble  d 
BUtkf  (1910).  M.  G.  G.  467. 

Dafect  im  mining  claim  —  Innocent 
purchaeer.} — Held  by  the  Ck)mmi88ioner,  dis- 
nbnng  the  dispute,  that,  though  the  fact  that 
H.  was  an  innocent  purchaser  for  value  with- 
eat  notice  or  suspicion  of  illegality  or  fraud 
did  not  give  him  immunity  from  attack,  yet 
■s  the  ficts  were  not  within  his  own  knowl- 
(dse  and  he  was  at  the  mercy  of  witnesses 
vlio  bad   been  offered  inducements   to  side 
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against  him,  the  evidence  should  be  clear  to 
justify  the  setting  aside  of  his  claim.  Be 
Smith  d  HiU  (1909),  14  O.  W.  R.  881, 
M.  G.  G.  349.  19  O.  L.  R.  577. 

DiaooTory.]  —  In  determining  the  suffi- 
ciency of  a  discovery,  inspection  by  a  com- 
petent independent  person  is  a  safer  re- 
liance than  evidence  of  interested  parties,  or 
of  ordinary  expert  or  opinion  witnesses.  Be 
Boyle  d  Young  (1906),  M.  G.  G.  1. 

DlaooTerT — Inspection  —  Weight  of  evi- 
dence.]— See  Re  Spurr  d  Penny  d  Murphy 
(1909).  M.  G.  G.  390,  14  O.  W.  R.  1239.  1 
O.  W.  N.  287. 

Diaoovery  —  Ordering  inepection,"]  — 
Where  the  ew  parte  evidence  before  the  Gom- 
missioner  in  support  of  an  appeal  from  can- 
cellation of  a  claim  for  lack  of  discovery  was 
not  satisfactory,  he  ordered  a  reinspection 
and  the  report  of  this  being  against  the  dis- 
covery, dismissed  the  appeal.  Be  Bodd 
(1907),  10  O.  W.  R.  671.  M.  G.  G.  61. 

DisooTory  claimed  at  different  point 
from   that   shown  in   application.]    — 

Where  an  applicant  for  a  mining  claim 
shewed  his  discovery  in  his  application  and 
sketch  as  being  near  the  north  boundary  of 
the  claim  where  it  turned  out  there  was  no 
sufficient  discovery,  but  at  the  hearing  claimed 
it  was  near  the  south-west  comer  where 
a  discovery  had  been  made  by  the  other 
parties,  and  the  weight  of  evidence  as  to  the 
real  location  was  otherwise  against  him«  the 
claim  was  held  invalid.  Be  Legris  (1908), 
M.  G.  G.  285. 

Discorery  not  at  post.]  —  Disturbing 
finding  of  fact  —  Assaya.  See  Be  Blye  d 
Downey  (1908),  M.  G.  G.  120,  11  O.  W.  R. 
323.  12  O.  W.  R.  286. 

See  14  O.  W.  R.  523,  19  O.  L.  R.  249. 

Expert  opinion — Dieoovery,"] — See  Be 
McDonald  d  Beaver  8,  C.  M.  Co,  (1906), M. 
C.  C.  at  p.  9. 

Be  Boyle  d  Young  (1906),  M.  G.  G.  at 
p.  2. 

Forfeitnre.] — Proof  of  facta  necessary 
to  establish  forfeiture  of  a  claim  must  be 
satisfactory.  Be  Young  d  8cott  d  MacQregor 
(1908).  M.  G.  G.  162. 

FiMrfeitnre.] — See  Be  Cropeey  d  Bailey 
(1909),  M.  G.  G.  337. 

TnswIHcient  writing  nnder  sec.  71  <2> 
(1908).]— A  writing  not  definitely  identi- 
^ng  the  properties  or  showing  the  considera- 
tion to  be  paid  or  the  share  to  be  received — 
the  other  evidence  and  the  circumstances 
shewing  that  it  was  not  the  intention  to 
part  with  the  whole — is  not  a  sufficient  writ- 
ing under  s.  71  (2)  (Act  of  1908),  upon 
which  to  enforce  a  contract  (made  after  the 
staking  out),  for  an  interest  in  mining  claims. 
Be  Booth  d  Hylandi  (1909),  M.  G.  G.  339. 

Proving   result    of   inspection.] — See 

Be  Blye  d  Downey  (1908),  M.  G.  G.  at  p. 
136. 
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stories   of  allosod  pHor  dUeoToiy.] 

— Stories  of  alleged  prior  discovery  and  plant- 
ing of  posts,  no  trace  of  which  can  after- 
wards be  found,  should  be  received  witli  a 
good  deal  of  caution.  Be  MacKay  d  Boyer 
(1907).  M.  0.  C.  83. 

SnzTOT — In9uificieney.'\ — A  claimant  seek- 
ing to  set  aside  another  claim  as  subsequent 
to  and  overlapping  his  own  cannot  make  out 
a  case  or  establish  title  to  the  disputed  ter- 
ritory by  mere  production  of  a  survey  in- 
cluding the  disputed  territory  as  part  of  his 
claim. — Where  it  was  shewn  that  the  sur- 
veyor for  the  first  claimant  made  his  survey 
without  any  investigation  or  examination  of 
the  records  at  the  recording  office  and  lo- 
cated his  lines  without  any  proper  warranty 
for  placing  them  where  he  did,  the  survey 
was  rejected;  and  a  survey  made  for  an  op- 
posing claimant  which  was  shewn  to  be  in 
accordance  with  the  latter's  staking  was  con- 
firmed. Re  Waldie  d  Maithewman  (1909), 
M.  G.  C  451. 

Takiac  OTideiioo  outside  Ontario.] — 

Application  by  a  party  to  have  his  evidence 
taken  in  New  York  on  the  ground  that  he 
was  busy  organizing  or  promoting  a  company 
was  refused.  Re  Colonial  Devel,  fSynde,  i 
MitcheU  (1909),  M.  C.  C.  331. 
See  16  O.  W.  R.  183. 

Uiuiitpported  story  of  diseovery.] — ^A 

claimant's  unsupported  story  of  discovery 
need  not  necessarily  be  accepted  merely  be- 
cause there  is  no  direct  evidence  to  contradict 
it  Re  MoDermott  d  Dreany  (1906),  M.  0. 
O.  4. 

"Worldiis  eoaditions  —  Inspection.]— 
Where  the  evidence  was  such  that  it  would 
be  impossible  to  find  that  the  work  recorded 
had  not  been  performed  and  an  inspection 
could  not  in  the  circumstances  be  hoped  to 
give  any  infonnation  conclusive  enough  to 
warrant  a  declaration  of  forfeiture,  inspec- 
tion was  refused  and  the  case  dismissed.  Be 
LetUe  d  Mahaify  (1909),  M.  C.  C.  448. 

id)  Mining  Commissioner. 

Enforeiiis  settlesneat  of  ease.]  — 
Where  in  a  proceeding  before  the  Commis- 
sioner the  parties  and  their  counsel  had  set- 
tled the  matters  in  dispute,  and  had  signed 
and  filed  minutes  of  the  settlement,  but  one 
of  the  parties  afterwards  refused  to  carry  it 
out,  an  order  was  made  by  the  Commissioner 
enforcing  the  settlement,  and  providing  for 
the  making  of  a  vesting  order  to  transfer 
the  interest  in  the  mining  claim  agreed  to 
be  transferred.  Be  Lekiffh  Cobalt  Silver 
Mines  d  Heckler  (1908).  M.  C.  O.  262,  12 
O.  W.  B.  854,  18  O.  L.  !b..  615. 

Jvrisdlletion  —  Damages,']  —  The  Com- 
missioner has  no  jurisdiction  to  deal  with 
a  claim  for  damages  for  breach  of  contract 
Be  Babayan  d  Warner  (1909),  M.  C.  C  346. 

Jvrisdiotion. — Damages  or  personal  de- 
mand,]— ^A  claim  by  a  syndicate  against  its 
manager  for  damages  for  negligence  or  other 
personal  demand  cannot  be  dealt  with  by  the 
Commissioner.  Be  BUsky  d  Boche  (1908). 
M.  a  C.  306. 


(e)   Mining  Beeorder, 

Aetinc    ex    parte.] — See    Be   Smith   d 
Miner  (1910),  M.  C.  a  468, 1  O.  W.  N.  546. 


Oaneellatlon  of  elaim  for  forfeiture.] 

— Where  a  Recorder  cancelled  a  claim  as 
forfeited  for  default  in  the  working  condi- 
tions and  duly  notified  the  holder  of  the 
claim  by  registered  letter,  this  is  conclusive 
that  foirfeiture  in  fact  took  place  unless  ap- 
peal is  taken  as  provided  by  the  Act  Re 
KoUmorgen  d  Montgomery  (1909),  M.  C. 
C.  397. 

Oannot  revoke  deeision.] — ^A  Mining 
Recorder  who  has  once  given  his  decision 
upon  a  dispute  and  recorded  it  in  his  books 
has  no  power  to  rehear  the  case  or  alter  his 
decision  except,  perhaps,  to  correct  an  ac- 
cidental slip  or  omission.  Be  Smith  d  Pinder 
(1908),  M.  C.  C.  241. 

Correetlns  elerieal  errors.] — It  seems 
a  Recorder  may  correct  a  mere  clerical  error 
made  in  entering  a  matter  in  his  hooka.  Be 
Doumey  d  Munro  (1908),  M.  C.  C  173, 
14  O.  W.  R.  523,  19  O.  L.  R.  249. 

Duty  as  to  fllins  elalms.] — ^Wheie  an 
application  for  mining  claim  is  presented 
which  the  Recorder  does  not  think  proper 
to  be  recorded,  he  should  neverUieless,  if 
desired,  receive  and  file  it.  Be  Smith  d 
Cobalt  Devel.  Co.  (1907),  M,  C.  O.  64. 


Duties  of  la  ease  of  forfeitnro.] — ^If 

work  upon  a  claim  has  been  done,  but  re- 
port of  it  has  not  been  filed,  forfeiture  does 
not  occur  until  the  10  days  allowed  for 
filing  (in  addition  to  the  time  allowed  for 
doing  the  work)  have  expired. — Until  the 
lapse  of  the  10  days  it  is  not  to  be  presumed 
that  the  work  has  not  been  done  and  a  new 
staking  (though  the  applicant  may  insist 
upon  filing  it),  should  not  be  recorded  until 
the  10  days  have  expired,  unless  the  Recorder, 
after  investigation  (of  which  notice  should 
be  given  to  the  holder  of  the  claim ).  finds 
that  the  work  has  not  in  fact  been  performed. 
— ^But  where  there  has  been  failure  to 
file  the  report  of  work  as  the  Act  requires  tiie 
Recorder  will  have  knowledge  of  that  from 
his  own  records  and  should  act  upon  that 
knowledge  and  cancel  the  old  dalm  and 
record  the  new  one  (if  otherwise  regular) 
accordingly.  Be  LesUe  d  Mahafy  (1909), 
M.  C.  C.  448. 

(/)  TriaL 

Applioation  under  Mimeral  Aet,  B.C. 

— Porum — Emtension  of  time.] — ^An  order  to 
extend  the  time  for  filing  the  affidavit  and 
plan  required  by  s.  37  of  the  Mineral  Act 
must  be  made  by  the  (3ourt,  and  cannot  be 
made  by  a  Judge  in  Chambers.  ^oUe  T. 
Blanchard,  7  B.  C.  R.  62,  not  followed  as  to 
this  point.    McCoU,  CJ^.,  dissenting.    Mmr- 

£hy  v.  Star  Ewploring  d  Mining  Co..  22  C. 
u  T.  104,  8  B.  C.  R.  421. 

DelaT  in  proeeedHngs.]  —  Proceedings 

in  mining  cases  should  b«  promptly  dis- 
posed of,  and  where  the  appellant  had  soffi- 
cient  notice  and  could  have  been  ready,  ad- 
journment was  refused  and  the  appeal  dis- 
missed. Be  Bamberger  d  Sinclair  (1907), 
M.  C.  C.  86. 


2761 


MIHES  AHD  MINERALS. 


2762 


ImporiABee  of   speedy  lltigatloifc.] — 

In  mining  matters  even  more  than  in  other 
ctses  it  is  important  that  litigation  should 
be  qaickly  and  definitely  diBposed  of.  Re 
SmUh  d  Finder  (1008),  M.  O.  O.  241. 

See  Re  Smith  d  Miller  (1910),  M.  C.  C. 
468.  1  O.  W.  N.  545.  ^^^^^    ^    ^ 

Ite  MaeCaeham  d  Vaneani  (1908),  M.  G. 


13.  Pbioutt  of  Claim. 

^  — 4<»i--g  elaiatji.]  —  In  contests 

between  rival  applications  for  mining  claims, 
priority  of  recording  is  immaterial  if  all  are 
filed  within  the  time  limited  by  the  Act. 
Re  Hendenon  d  Rickeits  (1908).  M.  C  C. 
214. 

A»*>«g  ailaiag  elalms.]  —  Priority 
among  mining  claims  depends  upon  priority 
of  diaoovery  and  staking,  the  date  of  filing 
being  immaterial  if  all  are  within  the  limit 
allowed  by  the  Act.  Re  Boyle  d  Young 
(1906).  M.  G.  G.  1. 

Amoac  aiiaiajc  alaiaui.] — ^W.  made  a 
Tilnable  diacovery  16th  July  and  staked  out 
a  mining  claim  on  it  17th  July,  1906;  the 
Recorder  (erroneously)  refused  to  record  it 
by  reason  of  a  prior  existing  recorded  claim 
<tf  Cm  and  W.  restaked  within  every  15 
days  till  he  could  get  it  recorded.  O.,  on 
behalf  of  the  Company  for  which  S.,  a 
partner  of  W.,  was  foreman,  staked  the  same 
discovery  as  having  been  made  by  himself 
oo  30th  July  and  staked  out  a  mining  claim 
(or  the  Company  on  it  on  9tii  August  and 
tend^ed  application  on  10th  August,  which 
wu  refused.  W.  on  15tli  September  by  pro- 
coring  abandonment  of  C's  prior  claim,  got 
bis  own  daim  recorded  on  his  discovery  of 
16th  July  and  stakings  of  17th  July  and 
3id  September.  The  Company  subsequently 
by  mandamus  order  of  the  High  Court  got 
O.'s  MtaHwig  recorded,  and  also  three  other 
itakittgs  on  another  alleged  discovery,  the 
latter  bein^  clearly  invalid.— Feld,  by  the 
Gommisskmer,  that  W.  was  entitled  to  the 
property.  Re  Wriifhi  d  Coleman  Devel,  Co, 
d  Sherpe  (190G),  M.  C.  C.  S73. 

AypUeatiaai  for  oortifioate  of  im- 
lioniHMwta — Advene  action  —  Location,  ] 
— nie  plaintiff  was  the  owner  of  the  Colonial 
nnaeral  daim  located  on  the  7th  October, 
1900.  The  defendant  located  over  the  same 
Bonad  the  ^^d  Rose  fraction  on  the  4th 
Septonber,  1902,  and  having  advertised  for 
potposes  of  obtaining  a  certificate  of  im- 
provenenta,  this  action  to  adverse  such  appli- 
1  cation  was  brought: — Held,  on  the  evidence 
that  the  location  of  the  Colonial  was  proved, 
and  was  not  invalidated  on  any  ground ;  that 
the  Wild  Rose  was  duly  located,  but  was 
already  oocapied.  Dooketader  v.  Clark,  24 
C  L.  T.  43. 


—  AppUoation 

hr  mmmg  location  —  Da^tet  imposed  on 
Mmifter  of  ike  Interior— Statue  of  applicant 
—Vetted  rigkU — Contract  binding  on  the 
CrewnJ]  —  Under  the  hydraulic  regulations 
fat  the  disposal  of  mining  locations  in  the 
TukoB  Territory,  enacted  by  the  Govemor- 
Gcnoal  in  council  on  the  3rd  December, 
1896,  as  amended  by  subsequent  regulations 


and  by  the  order  in  council  of  the  2nd  Feb- 
ruary, 1904,  the.  Minister  of  the  Interior  is 
charged  with  the  duty,  not  only  of  pronounc- 
ing on  the  question  whether  or  not  the  loca- 
tions applied  for  should  be  reserved  for  dis- 
posal under  such  hydraulic  regulations,  but 
also  of  determining  the  priority  of  rival 
claimants,  the  extent  of  the  locations,  and 
the  conditions  of  any  lease  to  be  granted. — 
Until  the  Minister  has  given  a  decision 
favourable  to  an  applicant,  there  can  be  no 
implied  contract  binding  upon  the  Crown  in 
respect  to  the  location  applied  for;  and  the 
mere  filing  of  an  application  for  an  hydraulic 
lease  confers  no  status  or  prior  rights  on  the 
applicant  in  respect  to  the  ground  therein 
described.  Smith  v.  Re»,  Frooke  V.  Re^,  40 
S.  C.  R.  258. 


14.    REOOBDINO    CtAIM. 

Iiand  improporlj  coT^ered  liy  snrroj.] 
— ^A  survey  of  a  mining  claim  which  (with- 
out authority)  enlarges  the  boundaries  be- 
yond the  area  originally  staked  out  and 
applied  for,  gives  the  holder  of  the  claim  no 
right  to  the  added  land,  and  does  not  pre- 
'  vent  the  valid  staking  out  and  recording  of 
such  land  by  another  licensee.  Re  Qreen 
(1908),  M.  C.   C.  293. 

Ontario  ISImos  Aot,  1906 — Claims  for 
mining  locations — ^Duty  of  mining  recorder 
to  record  —  Applications  for  mandamus  — 
Ministerial  act  —  Result  of  failure  to  record 
— Rights  of  applicants  —  Previous  adverse 
claims  undisposed  of — ^Bar  to  recording  fresh 
claims  —  AfSdavit  —  Form  —  Appeal  to 
mining  commissioner  —  Judidal  functions 
of  recorder  —  Concurrent  jurisdiction  of 
mining  commissioner  to  grant  mandamus 
— Powers  of  High  Court  —  Merits  —  Dis- 
cretion— Intituling  proceedings  in  Court  — 
Costs,  Munro  v.  Smith,  Mackie  v.  Smithy 
Richardson  v.  Smith,  8  O.  W.  R.  452,  10 
O.  W.  R.  97. 

Booordia&C  applloatloais — Claim  already 
on  record,"] — Where  there  is  an  application 
for  a  mining  claim  on  record  another  appli- 
cation for  the  same  property  should  not  be 
recorded  until  the  first  has  been  disposed  of. 
Re  McNeil  and  Plotke  (1907),  M.  C.  C.  144. 
Under  the  Act  as  amended  in  1907,  only 
one  staking  and  record  for  a  mining  claim 
is  permitted  on  the  same  land  at  one  time, 
and  until  it  has  ceased  to  exist  as  provided 
in  the  Act  other  licensees  are  not  entitled 
to  prospect,  work  upon  or  occupy  any  part 
of  the  claim. — Where  an  application  for 
mining  claim  is  presented  which  the  Recorder 
does  not  think  proper  to  be  recorded,  he 
should  nevertheless,  if  desired,  receive  and 
file  it.  Re  Smith  d  Cobalt  Dev.  Co.  (1907), 
M.  C.  C.  64. 

Roeordlns  doonments — ^Bffect  of— 0)m- 
pared  with  Registry  Act.  See  Re  Odbert  d 
PareweU,  Ribble  d  BUsky  (1910),  M.  C.  O. 
467. 

Reeordins  new  staMng.]  —  See  Be 
Leslie  d  Mahaffy  (1909),  M.  C.  C.  448. 

Reoordins  transfer  —  Effect  ofJ\  *-  A 
purchaser  of  a  mining  claim  who  has  paid 
the    purchase    money    and     obtained     and 
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recorded  a  transfer  from  the  recorded  holder 
withoat  notice  of  a  prior  unrecorded  right 
or  interest  is  protected  from  any  claim  or 
attack  in  respect  of  such  right  or  interest. 
Re  Bahayan  d  Warner  (1909),  M.  C.  &  846. 

Water  claim — Distinction  between  fiUnff 
and  recordinff,] — An  application  for  a  min- 
ing claim  should  not  be  rejected  because  it 
includes  land  covered  with  water. — ^The  Act 
makes  a  clear  distinction  between  filing  and 
recording;  where  the  Recorder  believes  the 
application  is  not  In  accordance  with  the 
Act  or  that  it  covers  or  substantially  over- 
laps lands  of  a  subsisting  claim,  he  should 
not  record  it,  but  should  if  desired  put  it 
on  file.  Re  Sinclair  (1908).  M.  C.  O.  179. 
12  O.  W.  R.  138. 


15.  Sale  of  Olaim. 

«>».««-.^nt     for     sale     of 

viKhtm^Resoissionr— Undue  %nfiuence—Tres- 
paes.'i— Agreement  to  give  defendant  certain 
mineral  rights  on  plaintiff's  land  cancelled, 
plaintiff,  an  old  man,  being  a  parishioner  of 
defendant,  and  not  understanding  the  nature 
of  the  agreement,  McKinnon  v.  MacPher- 
ion,  7  E.  L.  R.  448. 

Affreement  to  sbare  proilta  —  Con- 
sideration —  Interest  in  property  —  Ser- 
vices rendered — Sale  of  interest  in  land — 
Statute  of  Frauds  —  Solicitor  —  Profes- 
sional services  —  Solicitors  Act  —  Remun- 
eration— No  contract  in  writing — ^Pleading — 
Amendment  —  Costs  —  Appeal  —  Ground 
not  taken  in  notice  —  Bill  of  costs — ^Taxa- 
tion.   Curry  v.  MacLaren,  12  O.  W.  R.  1108. 

Oaaoelline  from  record  of  claim.] — 

See  Re  Bmith  d  MiOar  (1910),  1  O.  W.  N. 
M5,  M.  C.  C.  468. 

Oonditioii  —  Non-fulfilment  —  Failure 
of  action  for  price.  Myere  v.  Tytler,  7  W. 
L.  R.  416. 

Contract — Option  to  purchase  olaim — 
Acceptance — Formal  contract  not  completed 
— Claim  transferred  to  other  parties — Actum 
for  hre€tch  of  contract  to  convey — Fraud  — 
Conspiracy — Price  not  determined — Further 
provisions  required  to  complete  contract  — 
Statute  of  Frauds.]  —  Plaintiff  secured  an 
option  on  a  certain  mining  claim.  Defendants 
Currie  and  Otisse  transferred  it  to  defendant 
mining  company.  Then  plaintiff  brought 
action  against  all  defendants,  claiming  dam- 
ages for  fraud  and  conspiracy  in  transferring 
said  claim,  and  against  defendants  Currie 
and  Otisse  for  damages  for  breach  of  contract 
and  agreement  to  convey,  and  asked  to  have 
it  declared  that  plaintiff  was  entitled  to  the 
claim  under  said  option  and  acceptance  and 
for  an  order  directing  the  defendant  mining 
company  to  transfer  the  same  to  him. — ^At 
trial  Latchford,  J.,  held,  that  the  action 
should  be  dismissed. — Divisional  Court  af- 
firmed Latchford,  J.,  on  the  ground  that  the 
option  in  question  was  incomplete;  that  the 
price  was  not  determined ;  that  the  agree- 
ment did  not  satisfy  the  requirements  of  the 
Statute  of  Frauds,  further  provisions  being 
required  to  complete  the  contract. — Winn  v. 
BuU  (1877),  7  Ch.  D.  29;  Chinnock  v.  Mar- 


chioness of  Ely  (1865),  4  DeG.  J.  &  S.  638: 
Rossiter  v.  Miller  (1878),  3  A.  C.  1124,  and 
Douglas  v.  Bayn^,  [19081  A.  C.  477.  fol- 
lowed.—Stow  V.  CurHe  (1910),  16  O.  W.  R. 
341,  21  O.  li.  R.  486,  1  O.  W.  N.  1007. 

Contract  to  pnrokaae  mines,  mlalng 
rights    and    options — Partnership    as    to 
profits — Assignment  of  contract — Account  of 
profiU.] — ^Action    by    an    English    company 
registered  in  Ontario,  to  compel  defendants 
to    transfer    to    plaintiffs,    certain    mining 
locations   in   Nipissing   Districts.     PlaintiffB 
alleged  that  one  of  the  defendants  received 
$100,000  from  a  firm  of  London  brokers,  to 
be   expended   by   him   on   their  account,  In 
acquiring   mining   rights   and   lands   in   the 
Cobalt  district,  and  that  he  had  paid  large 
sums  for  such  properties,  taking  conveyances 
in  his  own  name  and  in  the  names  of  his  co- 
defendants  and  others  in  trust  for  himself, 
and  that  these  parties  had  refused  to  convey 
said  properties  to  plaintiffs  as  assignees  of 
said   London  brokers.    The  defendants  who 
received    the    money    pleaded   an    agreement 
between   himself  and  said   London  brokers, 
whereby  the  brokers  agreed  to  furnish  him 
with  large  sums  of  money,  with  whidi  be 
agreed    to    purchase    mines,    mining    claims, 
and  options  on  mining  claims,  which  they 
would  market  and  sell  by  the  formation  and 
flotation  of  companies,  etc.,  paying  him  one- 
half  of  the  net  profits  accruing  from  eadi  of 
the  properties  or  options  so  purchased  and 
disposed  of,  and  also  one-half  of  the  profits 
which  they  as  brokers  might  make  in  buying 
or  selling  the  stock*  of  any  company  organised 
for   owning,    promoting    or   controlling  any 
such  mines,  claims  or  options.     He  admitted 
the  receipt  of  moneys  under  the  agreement, 
and  the  acquisition  of  properties,  and  that 
the  conveyances  of  whi<ji  were  taJcen  in  the 
names    of    himself    and    his    co-defendants. 
Certain  of  these  properti^8  were,  he  pleaded, 
transferred    to   said   brokers   who   organised 
companies  to  deal  with  them,  and  received 
large    profits,    which    they    refuse   to   share 
with  him  as  agreed.     He  asserted  that  be 
was  entitled  to  an  account: — Heid^  that  it 
would  be  inequitable  to  allow  the  plsintiifa  to 
succeed.     The    action    should    be    dismissed 
with  costs.     If  plaintiffs  desire  there  would 
be  a  declaration  that  the  plaintiffs,  as  as- 
signees of  the  London  brokers,  were  entitled 
to  a  two-thirds  interest  in  the  properties  in 
question   held   in   the   name  of   aziy   of  the 
defendants,    and    that    the    plaintiffs    were 
entitled    to   a   conveyance   of   such   interest 
upon   said    brokers   or   plaintiffs   paying  to 
defendant  any  balance  that  may  be  due  to 
him   for  moneys  expended  on   their  behalf, 
and  one-third  of  the  profits  of  the  yentures 
in   which   that   firm   was   concerned   jointly 
with  said  defendant     Colonial  Deveiopm^t 
Syndicate  v.  Mitchell  (1910),  16  O.  W.  B. 

See  M.  C.  C.  331. 

ConTcyanco  of  land — Effect  of  —  iVe- 
cious  metals,] — Held,  that  where  the  pre- 
cious metals  have  been  passed  out  of  tlie 
Crown  to  a  grantee,  a  conveyance  of  the 
land  by  the  latter  to  a  third  person  in  the 
ordinary  form  will  pass  the  precious  metals, 
although  not  especially  mentioned.  Be 
Eugene  Mining  Co.,  20  C.  L.  T.  362,  7  B. 
C.  R,  288. 

Effect  of  recording;  —  NoHce  "before 
com/pletion  of  purchase — Delay.]  —  B.  ob- 
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tained  from  R.,  the  recorded  holder,  an 
icreement  for  sale  of  a  three-quarter  in- 
terest in  the  mininir  claims,  and  recorded 
it;  aod  in  pursuance  of  its  terms  entered 
apoo  the  daims  and  did  the  assessment  work 
and  developed  them,  being  up  to  that  time 
in  ignorance  of  O.'s  rights,  O.  being  in  fact 
the  owner  of  an  unrecorded  equitable  half 
mterest  in  the  daims  instead  of  F..  who  was 
a  party  to  the  agreement  and  who  was  pre- 
iomed  to  own  it.  B.  was  to  be  entitled  to 
a  transfer  on  paying  $2,000.  but  before  he 
paid  the  money  or  obtained  a  transfer  O. 
filed  a  certificate  under  sec.  77  of  the  Act, 
patting  him  on  notice  of  O.'s  rights.  B. 
snbseqaently  obtained  from  F.  for  $900  what 
purported  to  be  a  transfer  of  a  half  interest 
in  die  claims.  In  proceedings  by  O.  it  was 
Mi  (1)  that  the  transfer  from  and  pay- 
ment to  F.  were  ineflFective;  (2)  that  the 
notice  to  B.  before  he  paid  the  money  and 
obtained  a  transfer  protected  O.'s  rights; 
hot  (3)  that  in  the  circumstances,  and  by 
reason  of  delay,  O.'s  protection  as  against 

B.  shoidd  only  be  in  respect  of  the  pur- 
chase money  and  should  not  deprive  B.  of 
Us  rights  under  the  agreement  Re  Odhert 
^  ForeuwD,  Rihhle  d  BiUky  (1910),  M.  O. 

C.  467. 

Fallare  to  >«eord  transfer — Right  of 
ioesfor.]— In  May,  1897,  B.  located  and 
recorded  the  "May  Day"  daim,  and,  six 
days  after  location,  conveyed  a  half  interest 
to  the  defendant  by  a  bill  of  sale,  which  was 
not  recorded  till  April,  1898.  B.*s  free 
miner's  certificate  lapsed  in  July,  1897,  and 
in  October,  1897,  the  plaintiff,  a  free  miner, 
re-located  the  ''May  Day"  as  the  "Equal- 
izer" daim: — Heldt  that  the  defendants 
title  should  prevail  against  the  plaintiff's. 
QrmtekMd  v.  Harhotile,  20  C.  L.  T.  395,  7 
a  C  R.  186,  344. 


'Delay.] — A  writ- 
ing not  definitely  identifying  the  properties 
«r  showing  the  consideration  to  be  paid  or 
the  share  to  be  received — the  other  evidence 
and  the  drcnmstances  showing  that  it  was 
not  the  intention  to  part  with  the  whole — is 
not  a  suiBdent  writing  under  s.  71  (2)  (Act 
of  1906)  upon  which  to  enforce  a  contract 
(sDade  after  the  staking  out)  for  an  interest 
in  mining  claims.  —  Unreasonable  delay  in 
complying  with  tiie  conditions  and  in  bring- 
ing proceedings  for  enforcement  of  an  agree- 
ment relating  to  mining  property  where  the 
transaction  is  one  of  a  very  speculative 
nature,  will  preclude  enforcement.  Re  Booth 
I  HyUmde  (1900),  M.  O.  0.  389. 


—  Improvidence  — 

Stmimte  of  Fravde  —^Time  of  eeeence.J  — 
Where  an  agreement  or  option  for  sale  of  two 
mining  daims  differed  from  what  the  defen- 
dants understood  and  intended,  and  had 
interlined  in  it  a  vital  alteration  which  was 
not  in  the  supposed  duplicate  furnished  by 
the  plaintiffs  and  which  would  make  the 
ktigain  a  very  unfair  and  improvident  one, 
■pacific  performance  was  refused.  —  Beld, 
dao.  that  as  the  real  terms  of  the  con- 
tract in  other  respects  were  not  in  writing 
the  Statute  of  Frauds  would  apply,  and 
even  if  part  performance  would  take  it 
out  of  the  statute  as  regards  a  claim  for 
■pedfic  performance  it  would  not  do  so  as 
ngntds   a    daim    for    damages. — In    agree- 


ments for  sale  of  mining  property  time  is 
of  the  essence  of  the  contract.  Hunter  v. 
Bucknall  (1907),  M.  C  C.  37. 

Option — Mandamus  commandinff  execu- 
tion of  transfer  of  land — Event  upon  which 
plaintiffs  were  to  become  entitled  to  recon- 
veyance— Failure  to  mine — Balance  of  money 
paid  under  option  agreement,] — In  the  first 
action  plaintiffs  claimed  a  mandamus  com- 
manding defendants  to  execute  a  transfer  to 
plaintiffs  of  20  acres  of  land  in  Township  of 
Drury,  in  pursuance  of  an  agreement  dated 
June  2nd,  1906.  At  trial  Latchford,  J., 
gave  judgment  in  favour  of  the  plaintiffs. 
Court  of  Appeal  allowed  defendants'  appeal, 
holding  that  the  event  upon  which  plaintiffs 
were  to  become  entitled  to  a  reconveyance 
did  not  occur  and  their  action  should  be  dis- 
missed with  costs.  Meredith,  J.A.,  dissent- 
ing in  part. — In  second  action  the  plaintiffs' 
action  was  for  breach  of  agreement  and 
failure  to  mine,  and  defendants  counter- 
claimed  for  $14,134.31,  being  the  balance  of 
the  sum  of  $15,000  paid  by  defendants  to 
the  plaintiffs  under  an  option  agreement. 
At  trial  Latchford,  J.,  dismissed  both  plain- 
tiffs' action  and  defendants'  counterclaim, 
with  costs.  Court  of  Appeal  dismissed  both 
the  appeal  and  cross-appeal,  each  with  costs. 
Canadian  Nickel  Co,  v.  Ontario  Nickel  Co. 
(1910),  15  O.  W.  R.  097. 

Optloii  or  oontraot — Time  of  essence — 
— Acceptance  of  offer — Conditional  deposit — 
Counter  offer — Conditional  contract— Statute 
of  Frauds — Holiday, 1 — M.  and  R.  agreed  to 
sell  three  mining  claims  to  C.  on  condition 
that  $5.(X)0  be  deposited  in  the  bank  on  or 
before  9th  Nov..  $45,000  on  or  before  9th 
Dec.,  and  the  balance  of  $200,0(X)  in  one 
year  thereafter.  Owing  to  9th  Nov.  being  a 
bank  holiday,  the  $5,000  was  not  depodted 
until  10th  Nov.,  and  then  only  "on  condi- 
tion that  payment  due  9th  Dec.  be  extended 
to  1st  Feb."  M.  and  R.,  having  been  noti- 
fied of  this  condition,  repudiated  the  sale 
and  resold  to  other  parties. — Held,  that  C. 
was  not  entitled  to  enforce  the  sale. — ^An 
option  or  offer  must  be  accepted  strictly 
within  the  time  limited. — ^Attaching  a  con- 
dition to  an  acceptance  is  in  effect  a  counter 
offer  and  a  rejection  of  the  offer  of  the  other 
party. — ^Time  is  of  the  essence  of  the  con- 
tract in  all  agreements  for  the  sale  of  min- 
ing property,  and  in  any  agreement  for  the 
sale  of  land  which  is  unilateral  or  lacking  in 
mutuality;  and  where  time  is  of  the  es- 
sence it  seems  notice  of  rescission  is  not 
necessary. — ^A  verbal  acceptance  by  the  plain- 
tiff of  a  written  offer  of  the  defendant  is 
sufficient  as  against  the  defendant  notwith- 
standing the  Statute  of  Frauds,  but  to  justify 
enforcement  of  the  contract  the  acceptance 
must  be  unequivocal  and  unconditional. — It 
seems  that  where  the  last  day  for  doing  an 
act  under  a  contract  falls  on  a  holiday  and 
the  act  therefore  cannot  be  done  on  that 
day,  it  must  be  done  on  the  next  day  prior 
that  is  not  a  holiday.  Re  Cahill  d  Ryan 
(1909),  M.  C.  C.  320 

Paymeat  —  Sufficiency,]  —  Producing 
the  amount  of  a  payment  to  the  trustee 
holding  the  transfers  in  escrow,  with  a  de- 
mand that  the  title  be  fixed  up,  where  there 
was  failure  to  respond  to  a  request  for  un- 
conditional  payment   or   to  shew   continued 
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readiness  and  willingness  to  pay,  cannot  be 
relied  upon  as  a  good  tender  of  the  parchase 
money.  Darby  v.  MacCfregor  (1907),  M.  C. 
a  47. 

Promise  t6  paj  fixed  sum  provided  it  be 
taken  out  of  claim  —  Issue  as  to  whether 
working  expenses  to  be  deducted — ^Equitable 
lien  for  unpaid  purchase  money — Effect  of 
resale  of  claim  before  time  for  payment.  Mc- 
Donald y.  IFtnaiMl  (Yuk.),  6  W.  L.  R.  151, 
653. 

Sale — Price  —  Condition  payment  —  Re- 
turning the  goode — Proof  by  preeumptionBA 
— ^A  stipulation  in  the  sale  of  an  undivided 
part  of  a  mine  that  the  balance  of  the  price 
shall  be  paid  out  of  the  revenue  of  the  mine 
is  conditional,  and  on  failure  of  such  rev- 
enue the  purchasers  are  no  further  bound. 
The  signing  after  the  sale  of  the  undivided 
part  of  a  mine  of  a  mortgage  that  encum- 
bers it  for  a  sum  equal  to  the  balance  of 
the  purchase  price,  and  the  endorsement  by 
tiie  purchasers  of  the  vendor's  note  in  favour 
of  the  mortgagee,  and  the  declaration  of  the 
vendor  in  a  subsequent  deed  that  the  whole 
price  has  been  paid  to  him;  a  sale  of  the 
whole  mine  by  the  purchasers  and  the  vendor 
to  a  third  party  for  a  price  in  royalties 
divided  between  them  without  a  lien  by  the 
vendor  on  the  shares  of  the  purchasers 
for  the  balance  of  the  first  selling  price, 
and  the  lapse  of  two  years  without  men- 
tioning or  demanding  the  payment  of  the 
balance,  is  a  sufficient  proof  that  a  release 
of  it  has  been  made  by  the  vendor  to  the 
purchasers.  Nadeau's  y.  Yachon,  1909,  36 
Que.  S.  C.  316. 

Sale  of  mine — Lien  for  unpaid  purchase 
money — 1J00,000  shares  to  he  held  as  col- 
lateral security.] — Where  defendant  sold  a 
mine  and  was  to  receive  1,100,000  shares 
as  collateral  security  for  $190,000  unpaid 
purchase  money,  the  mining  company  sought 
to  transfer  the  shares  "in  trust  only  in 
escrow  as  collateral  security,"  while  defen- 
dant wanted  them  transferred  absolutely: — 
Held^  that  the  shares  should  be  transferred 
**in  pursuance  and  subject  to  the  terms  of 
an  agreement  .  .  .  between  Gurrie  and 
Warren  &  Co.,"  and  that  the  share  certi- 
ficate should  issue  in  the  same  form. 
Warren  y.  Bank  of  Montreal  (1909),  14 
O.  W.  B.  622,  1  O.  W.  N.  28. 

■ 

Sale  of  milling  elainui — Action  to  com- 
pel discharge  of  encumbrances,} — ^Action  to 
compel  discharge  of  encumbrances  on  mining 
claims  bought  by  plaintiff  from  defendants 
and  for  damages: — Held,  that  it  was  im- 
possible to  say  that  mortgages  were  paid 
as  litigation  now  pending  as  to  them  before 
Supreme  Court  of  Canada.  Defendants 
gave  covenants  as  to  title.  —  Held,  further, 
that  plaintiff  is  entitled  to  have  mortgages 
discharged  and  removed  from  record,  and 
damages  must  be  the  sum  required  to  ob- 
tain such  release.  Post  y.  Syndicat,  9  W. 
L.  R.  352. 

Signed  by  some  only  of  tlie  ven- 
dors —  Misunderstanding  of  terms — Illiter- 
acy— Misdescription,]  —  Where  3  out  of  4 
owners  of  a  mining  claim  signed  an  agree- 
ment for  sale  which  it  was  intended  should 
be  signed  by  all,  and  the  evidence  and  cir- 


cumstance shewed  that  it  was  not  contem- 
plated that  the  agreement  should  bind  the 
interests  of  the  3  apart  from  the  interest  of 
the  other,  the  agreement  was  held  not  to  be 
binding  upon  any  of  the  parties;  the  ques- 
tion of  the  effect  of  such  a  signing  must  be 
determined  by  the  circumstances  of  the  p^ 
ticular  case. — Misunderstanding  by  Uie  tA- 
dors  as  to  the  nature  of  the  consideration 
they  were  getting,  and  misdescription  in  the 
agreement  of  the  stock  which  it  provided 
might  be  given  them  as  the  equivalent  of 
money,  the  misunderstanding  having  been 
induced  by  the  vendee,  the  vendors  bong 
Swedes,  inexperienced  in  stock  transactions 
and  not  able  to  read  English  well,  disentitle 
the  vendee  to  enforce  an  agreement  for  sale 
of  a  mining  claim.  Re  Oslund  d  BucknaU 
(1909),  M.  C.  C.  368. 

Time  for  eompletion  not  spoeiflod — 

Tender  of  conveyanoe,] — ^Failure  to  specify 
a  time  for  completion  is  not  fatal  to  a 
written  agreement  for  sale  of  an  interest  in 
a  mining  claim,  a  reasonable  time  being  in 
that  case  inferKd. — Where  there  is  absolute 
refusal  to  carry  out  a  contract  of  sale  tender 
of  conveyance  is  excused.  Re  OonneU  ds 
Wells  (1906).  M.  0.  0.  17. 

Title  donbtfnl  —  Waiver.)  —  The  or- 
dinary principles  of  law  regarmng  the  mat- 
ter of  title  should  be  applied  as  far  as  pos- 
sible to  the  sale  and  purchase  of  unpatented 
mining  claims,  but  the  purchaser  must  be 
taken  to  know  that  the  title  is  not  absolute 
until  the  issue  of  a  patent  and  that  there 
can  be  no  assurance,  especially  before  issue 
of  Certificate  of  Record,  that  adverse  claims 
may  not  be  set  up. — ^The  mere  £act  that  a 
claim  has  been  put  forward  by  a  third  party, 
or  that  notice  of  such  a  claim  has  been  sent 
to  the  Recorder,  is  not  a  valid  objection  to 
the  title,  in  the  absence  of  anything  to  ^ew 
that  what  was  threatened  was  more  than 
idle  litigation. — It  requires  dear  proof  to 
establish  waiver  by  a  purchaser  of  the  right 
to  object  to  the  title. — ^Though  the  imr- 
chaser  might  by  his  conduct  "have  been  es- 
topped from  objecting  to  the  title,  negotia- 
tions with  him  by  the  vendor  afterwards 
looking  to  the  removal  of  objections  will  re- 
open the  question.  Darby  y.  MacOregor 
(1907),  M.  C.  O.  47. 

Transfer  of  mineral  olaim — Time  for 
recording — Mineral  Act.] — ^The  claimant  of 
an  interest  in  a  mineral  daim,  seized  under 
an  execution  on  the  18th  May,  1903,  relied 
on  a  bill  of  sale  obtained  by  him  on  the  ^rd 
February,  1903,  while  in  Dawson,  Y.T.,  over 
2,000  miles  from  the  mining  recorder's  office. 
The  bill  of  sale  was  not  recorded  until  the 
22nd  May,  1903:— ITekf,  that,  as  the  time 
for  recording  mineral  daims  fixed  by  s.  19 
of  the  Mineral  Act  is  dependent  upon  the 
distance  of  the  daim  (not  of  the  locator) 
from  the  recorder's  oflioe,  therefore  by  a.  ^ 
of  the  Act  the  bill  of  sale  was  of  no  effect  as 
against  the  intervening  execution.  Dmw^qs 
Oold  Mines,  Ltd,  y.  Boulthee,  24  C  Lu  T. 
283,  10  B.  C,  R.  511. 

Transfer  of  minerfd  olalnt — WriUng 
— Use  by  miner  of  another's  name  in  locat- 
ing.] —  A  transfer  of  any  interest  in  a 
mineral  daim  is  not  enforceable  unless  in 
writing.    Where  one  free  miner  locates  and 
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reoordfl  a  mineral  claim,  if  he  locates  an- 
other daim  on  the  same  vein  in  the  name 
of  another  free  miner,  be  thereby  acqaires 
no  interest  in  such  last  daim  by  virtue  of  s. 
29  of  the  Mineral  Act  of  1896.  Alwander 
T.  Beath,  8  B.  O.  B.  95. 

Tnuiflf er  •£  mining  looatloi&s — Parol 
agreement — ^Action  for  specific  performance 
— Statute  of  Frauds  —  Part  performance — 
Parol  evidence— Mines  Act,  6  Edw.  VII.  c. 
U,  8.  132 — ^Dismissal  of  action  without  pre- 
judice to  another  —  Appeal  —  Excision  of 
daoae  in  Jndcment  of  Conrt  below.  Barrir 
9om  T.  MohU,  12  O.  W.  R.  465. 

Tmasfer  to  Joint  tenants.] — If  one  of 
two  Joint  transferees  of  an  undivided  in- 
terest in  a  mineral  daim  rejects  the  transfer, 
BO  title  passes  to  the  other.  Cook  v.  Den- 
kOrn,  8  B.  G.  R.  89. 

Vendor  and  pnreliafler — Sale  of  mining 
iocatians  —  Coniideratum  —  Lump  9um  — 
Sepmrate  vdlnation  —  Misrepresentatian  — 
Ffund  —  Dama^st.] — ^Upon  representations 
made  by  the  vendor  the  plaintiffs  purchased 
several  »"^"iTty  locations,  the  consideration 
theiefor  being  stated  in  a  lump  sum.  In  an 
action  for  fraud  and  deceit  brought  by  the 
pordiaser,  the  trial  Judge,  in  discussing  the 
total  consideration  for  the  properties  pur- 
chased, found  that  there  was  evidence  to 
riiew  the  values  placed  by  the  parties  upon 
each  of  two  of  these  properties  as  to  which 
i#i^  and  fraudulent  representations  had  been 
made,  and  which  had  turned  out  worthless 
or  nearly  so: — EM,  reversing  the  judgment 
appealed  from,  Taschereau,  O.J.O.,  and  Id- 
iB^^n,  J.,  dissenting,  that  the  finding  of  the 
trial  Jndge  as  to  the  consideration  ought  not 
to  be  distnrbed  upon  appeal,  and  that  the 
proper  measure  of  damages,  in  such  a  case, 
was  the  actual  loss  sustained  by  the  pur- 
fha^y  hy  acting  upon  the  misrepresentations 
of  the  Tendor  in  respect  of  the  two  mining 
locations  in  question,  without  regard  to  the 
results  or  values  yidded  by  the  other  loca- 
tions pnrchased  at  the  same  time,  and  as  to 
wfaidi  no  false  representations  had  been 
made.  Padb  v.  Derry,  37  Oh.  D.  541,  fol- 
lowed. Syndicate  Lyonnoie  du  Klondyke  v. 
Bmrrett,  25  G.  L.  T.  127,  36  S.  C.  R.  279. 

mrzitten  olfev  to  pnroliase  —  Ck>n8truc- 
tion  —  Purchase  of  options  or  of  lands  — 
Eridence — Parties  not  od  idem — ^Action  for 
bleach  of  contract — ^Moneys  expended — Dis- 
il  of  action.  Welch  v.  Beperanza  Cobalt 
Ca^  11  O.  W.  R.  722,  12  O.  W.  R. 


16.  STAKiNa  OF  Claims. 

olalnt — Plan  of  survey — InvaU 

idity  Quartg  mining  regulations  (F.T.),  «. 
Ae----Staking  —  FiM  notes -- Topographiodl 
mdieation9--Cont€$t%ng  location  after  issue 
of  grant  poseeesion,} — ^Action  under  s.  46 
above  to  have  a  plan  of  survey  of  a  mining 
f^^im  invalid  and  non-effective: — Held,  that 
the  plaintiffs'  staking  was  good  and  suffident ; 
that  the  defendant's  was  invalid  and  bad, 
her  plan  defective,  and  her  survey  unlawful 
•iMJ  improper.  Plaintiffs  are  entitled  to  their 
daim  as  surveyed.  Lloyd  v  Jfioholas  (1909), 
12  W.  L.  B.  38. 


AdTorso  olaim — Staking — Quartg  Reg^ 
laUons,  s.  5S — Certificate  of  toork — Impeach- 
ing by  junior  locator — Plan  of  survey — De- 
fects in.] — ^No  irregularity  arising  after 
staking  can  be  taken  advantage  of  by  an 
adverse  or  junior  staker.  Any  such  irregu- 
larities are  treated  by  s.  53  above.  Defend- 
ant's plan  held  to  be  defective.  Plaintiff 
confirmed  in  bis  possession  of  his  mining 
daim.    Balton  v.  Evans  (1909),  12  W.  L.  B. 

iia 

Annulment  of  prior  lease  —  Vol- 
unteer plaintiff  —  Right  of  action  —  Btatut 
of  adverse  claimants.] — In  an  action  by 
free-miners,  who  had  "staked"  placer  min- 
ing daims  within  the  limits  of  a  conces- 
sion granted  for  purposes  of  hydraulic  min- 
ing, to  set  aside  the  hydraulic  mining  lease 
on  the  ground  that  it  had  been  illegally  issued 
and  was  null  and  of  no  effect: — Heldf  that, 
where  there  was  a  hydraulic  lease  of  mineral 
lands  in  existence,  the  mere  fact  of  free- 
miners  "staking"  claims  on  tiie  lands  in- 
duded  within  the  leased  limits  did  not  give 
them  any  rights  or  interest  in  the  lands,  nor 
did  they  thereby  require  such  status  in  respect 
thereto  as  could  entitle  them  to  obtain  a  judi- 
dal  dedaration  in  an  action  for  the  annul- 
ment of  the  lease.  Hartley  v.  Matson,  23  C. 
L.  T.  61,  32  S.  C.  R.  144. 

Contest  as  to  staldns  quarts  olalm — 

Action  to  declare  staking  illegal— Judgment 
by  default  afterwards  set  aside — Cfrant  issued 
to  plaintiff  whUe  judgment  standing  — 
Counterclaim  to  set  aside  grant  —  Diecan- 
tinuance  of  action — Trial  of  counterclaim  — 
Practice — Costs,] — ^Defendant  to  get  costs 
up  to  discontinuance,  including  costs  of  a 
motion  for  a  decree  and  a  counsd  fee ;  plain- 
tiff to  get  costs  of  setting  down  action  for 
trial  on  counterclaim  and  to  counsel  fee. 
Costs  to  be  set  off.  Pinder  v.  Bothelho,  11 
W.  L.  R.  563. 

DefoetiTo  staking  for  workins  per- 
mit.]— A  working  i>ermit  application  was 
held  invalid  by  reason  of  failure  to  mark  the 
applicant's  name  or  license  No.  on  the  No. 
2,  No.  a  and  No.  4  posts,  failure  to  do  any 
fresh  blazing,  failure  to  shew  in  the  applica- 
tion or  sketch  the  length  of  the  boundaries 
and  failure  to  make  afSdavit  dther  in  sub- 
stance or  in  form  as  the  Act  required.  Ra 
Spurr  d  Penny  d  Murphy  (1908),  14  O.  W. 
R.  1239,  M.  C.  C.  390,  1  O.  W.  N.  287. 

Delay — Limit  of,]  —  Staking  out  of  a 
mining  claim  must  be  proceeded  with  prompt- 
ly after  discovery  else  the  discoverer's  rights 
will  be  lost  to  a  subsequent  discoverer  who 
completes  staking  first.  —  Delay  from  the 
morning  of  one  day  till  the  afternoon  of  the 
next  when  the  staking  might  readUy  have 
been  completed  the  same  afternoon  or  the 
next  morning,  is  quite  beyond  the  limit  al- 
lowed. Re  MacKay  d  Boyer  (1907),  M.  G. 
C.  83. 

Delay — Limit  of — Working  an  Abandon^ 
ment.] — T.  made  a  discovery  and  planted  a 
discovery  post  on  10th  Sept.,  doing  nothing 
further  till  the  24th,  when  he  completed  the 
staking  out  of  his  daim;  F.  meanwhile 
made  a  discovery  and  on  the  same  day,  14th 
Sept.,  completed  the  staking  of  his  claim 
(being  as  a  fact  ignorant  of  T.'s  discovery)* 
Held,  that  F.  was  entitled  to  the  property, 
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T/s  delay  working:  an  abandonment  and  leav- 
ing the  lands  open  to  F. — It  seems  doubtful 
whether  anything  except  inability  to  com- 
plete the  actual  staking  ont  of  a  claim  will 
excuse  delay.  Re  Tramhley  d  Ferguson 
(1908),  M.  C.  C.  189. 

Delay — Rights  loit  or  postponed,"]  —  A 
discoverer  who  fails  to  plant  his  discovery 
post  and  complete  the  staking  of  the  claim 
as  quickly  as  in  the  circumstances  is  rea- 
sonably possible  loses  his  rights  when  an- 
other licensee  makes  a  discovery  of  valuable 
mineral  and  completes  staking  before  him. — 
M.  made  a  discovery  of  valuable  mineral  in 
the  forenoon  of  11th  June  and  did  nothing 
further  that  day  except  to  put  up  at  the 
discovery  a  small  post  or  picket  inscribed 
with  his  name;  E.  the  same  afternoon  made 
another  discovery  and  completed  the  staking 
out  of  his  claim;  M.  the  next  day,  after  be- 
ing told  of  E/s  claim  and  seeing  his  No.  1 
post,  completed  his  staking. — Held,  that  EL 
was  entitled  to  the  property.  Re  MoLeod  d 
Bnright  (1908).  M.  G.  C.  149. 

Delay — Rights  lost  or  postponed,1 —  Un- 
less a  discovery  is  appropriated  by  at  once 
planting  a  discovery  post  upon  it  and  pro- 
ceeding as  quickly  as  reasonably  possible  to 
complete  the  staking  out  of  a  mining  claim, 
the  discoverer's  rights  may  be  lost  or  post- 
poned.   Re  Reiohen  d  Thompson  (1907),  M. 

c.  c  8a 

Delay — When  fatahl — ^Delay  in  staking  is 
fatal  only  where  some  one  else  effectively 
intervenes,  and  M.,  being  disqualified,  could 
not  do  so,  and  could  not  in  any  way  pre- 
vent another  claim  accruing  to  the  property. 
Re  Munro  d  Downey  (1908),  14  O.  W. 
R.  523,  M.  C.  0.  193.  19  O.  L.  R.  249. 

DiaooTery  of  Talnalile  mlljieral  iieoe»- 
aary  before  ataldnK.] — ^Discovery  of  valu- 
able mineral  must  be  made  before  a  valid 
mining  claim  can  be  staked  out.  and  where 
a  claim  was  staked  on  an  insufficient  dis- 
covery, no  real  discovery  having  been  made 
until  after  the  staking  had  been  completed, 
and  no  discovery  post  planted  upon  it  until 
after  the  claim  had  been  recorded,  the  claim 
was  held  invalid.  Re  Smith  d  Kilpatrick 
(1908),  M.  O.  C.  314. 

DlaooTory  post  not  planted  on  min- 
eral.] —  Re  Blye  d  Downey  (1906),  11 
O.  W.  R.  323,  12  O.  W.  R.  986,  M.  C.  C. 
120. 

Bee  14  O.  W.  R.  523,  19  O.  L.  R.  249. 

Dlatanee  of  diaooTery.] — ^Where  in  the 
staking  and  application  for  a  mining  claim 
the  distance  of  the  discovery  from  the  No. 
1  post  was  given  as  1,250  feet  instead  of 
910,  the  difficulty  of  making  an  accurate 
measurement  in  the  circumstances  being  very 
great,  it  was  held  that  this  did  not  invali- 
date the  claim. — It  would  be  a  hardship  to 
hold  a  claim  invalid  by  reason  of  such  in- 
accuracies, but  by  them  prospectors  invite 
trouble  and  run  serious  risk  of  loss.  Re 
Gray  d  Bradshato  (1907),  M.  C.  0.  139. 

Error  in  bonndaziea — Defective  mark- 
ings.]—See  Re  Burd  d  Paquette  (1909),  M. 
C.  C.  419. 


Evidenee  —  Certificates  —  Copies  of 
documents.]  —  In  adverse  proceedings 
where  it  is  not  established  with  reason- 
able certainty:  (1)  that  the  ground  was 
properly  staked,  (2)  that,  assuming  the 
ground  had  been  properly  staked,  it  was 
identical  with  the  ground  mentioned  in  the 
record ;  and  the  defendant  shews  title  and 
produces  certificates  of  work  for  several 
years,  judgment  will  be  given  in  favour  of 
defendant.  Before  a  substituted  certificate 
will  be  admitted  in  evidence,  there  must  be 
proof  of  loss  of  the  original.  CJonditions 
of  the  admissibility  of  a  mining  recorder's 
certificate  as  to  issue  of  free  miner'a  license 
and  as  to  issue  of  certificates  of  work 
considered.  Ck>pies  of  certain  recorded  in- 
struments held  admissible  without  proof  of 
originals.     Pavier  v.  Snoio,  7  B.  C.  R.  80. 

EjEelvaive    statns    of    first    staker  — 

Comparison  of  laiM.]— The  first  staker  of 
a  mining  claim  has  an  exclusive  status  and 
while  ^is  claim  subsists  no  other  valid  stak- 
ing can  be  made  upon  the  property.— On- 
Urio  and  United  States  laws  compared.  Rs 
Lamonthe  (1908),  M.  C.  0.  167. 

Initial  post  —  Occupied  ground  — 
Curative  provisions  of  statute,]  —  In  stak- 
ing out  a  claim  under  the  Mineral  Act 
of  British  Oolumbia,  the  fact  that  ini- 
tial post  No.  1  is  placed  on  ground  pre- 
viously granted  by  the  Crown  under  these 
Acts  does  not  necessarily  invalidate  the 
claim,  and  s.-s.  (g)  of  s.  4  of  61  V.  c  33, 
amending  the  Mineral  Act,  R.  S.  B.  C.  c 
135,  may  be  relied  on  to  cure  the  de£pct 
Madden  v.  ConneU,  30  S.  C.  R.  109,  dis- 
tinguished. Judgment  appealed  from,  11 
B.  G.  R.  37,  affirmed;  Idington,  J.,  dia- 
senting.  Clark  v.  Docksteader,  26  C.  L.  T. 
72,  36  S.  C.  R.  622. 

TnsnIHeient  prior  staUni:.] — ilnsuffi- 
ciency  of  staking  works  abandonment  of  a 
claim  and  leaves  the  lands  open  to  be  staked 
by  another  licensee.  Re  Milne  d  Drynan 
(1909),  M.  C.  O.  465. 

Iiand  ooTored  with  water.] — An  ap- 
plication for  a  mining  claim  should  not  be 
rejected  because  it  includes  land  covered  with 
water.  Re  Sinclair  (1908).  M.  C.  C.  179, 
12  O.  W.  R  13a 

Iiegal  posts  —  Stone  m4)unds  in  Ueu  of 
stakes — Statute.] — Held,  that  the  require- 
ment of  s.  16  of  the  Mineral  Act  (RC), 
that  posts  No.  1  and  2  shall  be  of  wood,  is  im- 
perative, and  stone  mounds  are  not  to  be 
substituted.  CaUahan  v.  George,  21  C.  L.  T. 
600,  8  B.  0.  R.  146. 

Iiooation — Approximate  hearing  —  Mis- 
statement— ** Minerals  in  place*^] — Accuracy 
in  giving  the  approximate  bearings  in  staking 
out  a  mineral  claim  is  as  necessary  in  the 
case  of  a  fractional  claim  as  in  any  other. 
A  prospector,  in  locating  and  recording  his 
location  line  between  No.  1  and  No.  2L  as 
running  in  an  easterly  direction,  whereas  it 
was  nearly  due  north,  does  not  comply  with 
the  statute  requiring  him  to  state  d^e  ap- 
proximate compass  bearing;  and  his  location 
is  void.  Coplen  v.  Callaghan,  30  S.  C  R. 
655,  followed.  Before  a  prosecutor  can 
locate  a  claim,  he  must  actually  find  '*min- 
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erals  in  place."  His  belief  that  the  proposed 
claim  contains  minerals  is  not  sufficient. 
Jnd^nent  in  8  B.  G.  R.  153.  reversed.  Col- 
loM  T.  Manley,  22  C.  L.  T.  28,  32  S.  G.  R. 
371. 

I«€atioa  —  Approximate  compass  hear- 
inff  —  No.  1  post  on  occupied  ground J\  — 
ffeU,  that  the  location  of  a  mineral  cJaim 
is  not  invalid  merely  becanse  the  No.  1  post 
is  placed  on  the  iproand  of  an  existing  valid 
daiffi,  if  the  facts  bring  the  locator  within 
the  benefit  of  s.  16  (g)  of  the  Mineral  Act 
as  amended  in  18d8.  The  direction  of  the 
location  line  was  stated  in  the  affidavit  of 
location  as  being  south-easterly,  when,  as  a 
fact,  it  was  south  52"*  W  west  i^Held,  that 
the  discrepancy  was  of  a  character  calcu- 
lated to  mislead.  Appeal  from  judgment  of 
Irving,  J.,  dismissed,  Martin,  J.,  dissenting. 
Docksteader  v.  Clark,  26  G.  L.  T.  23,  11  B. 
C.  H.  37. 

Lsaatloa — Mineral  Act — Imperative  pro- 
viticns,] — ^The  Blue  Bird  mineral  daim  was 
located  20th  April,  1895,  and  recorded  3rd 
May,  1895,  and  on  21st  April,  1896  (before 
it  would  have  lajwed  if  duly  located),  the 
defendants  located  the  Red  Oak  claim  over 
the  same  ground,  and  after  lapse  the  plain- 
tiib  located  over  the  same  ground  the  Back 
Fhj  daim  and  attacked  the  defendants'  title : 
— HeU,  that,  as  the  location  line  of  the 
Blue  Bird  was  not  placed  as  near  as  possible 
on  the  line  of  the  wedge  or  vein,  its  loca- 
tion was  bad^  and  the  location  of  the  Red 
Oak  was  good.  The  provisions  of  the  Min- 
tnl  Act  as  to  location  are  imperative. 
Bleekir  v.  Ckiekolm,  8  B.  G.  R.  148. 


-Planting  of  posts  —  Formali- 
ties required  5y  R.  8.  B,  C,  1897,  o.  1S5,  s. 
16S1  V.  c  3S,  s.  4  (B.C.).]— Judgment  of 
Sopreme  Gourt  of  British  Golumbia,  affirm- 
ing judgment  of  Martin,  J.,  10  B.  C.  R.  123, 
aJBnned.  Sandberg  v.  Ferguson,  35  S.  G.  R. 
476. 

Tit^atiam  <»£  »i*iil»g  elalai  —  Adverse 
dsMMHia  —  Staking  —  Defects  —  Bona 
fides  —  VaUdity  —  Priority  —  Placer  Min- 
im§  Act  s,25  (5) — Bight  of  Court  to  adjudi- 
cate—Reference  by  Oold  Commissioner  — 
Absence  of  adjudication  by  Mining  Re- 
corder.]— ^The  plaintiff  and  the  two  defend- 
ants each  separately  staked  a  mining  claim, 
tnd  each  applied  for  a  grant  within  the 
proper  time  and  paid  the  proi>er  fee.  The 
sroond  had  been  staked  before,  but  the  claim 
expired  some  time  before  the  3()th  November, 
1909.  The  defendant  E.  staked  on  the  30th 
November,  1909,  at  9.30  a.m. ;  the  defendant 
6.,  on  the  same  day  at  10.30  a.m. ;  and  the 
pitintiff  on  the  19th  December,  1909,  at  2 
ML  The  Mining  Recorder  made  no  ad- 
judication of  the  rights  of  the  parties.  The 
Oold  Gommissioner  directed  that  a  protest 
iiMHild  be  tried  in  the  Territorial  Gourt,  and 
this  action  was  brought  accordingly: — Held, 
tqMQ  the  evidence,  that  the  staking  of  E., 
vho  was  first  in  time,  was  defective  and 
vas  not  bona  fide;  but  the  staking  of  G., 
who  was  second  in  time,  was  nearly  in  ac- 
cardance  with  the  regulations,  having  some 
•lisht  defects  only,  and  his  staking  was  bona 
fde.—Held,  that  the  regulations  should  not 
be  so  strictly  enforced  that  a  variation  of  a 
quarter  of  an  inch  in  the  width  of  a  stake 


should  invalidate  an  otherwise  perfectly  valid 
staking;  and  therefore  the  Gourt  should 
recommend  that  the  Grown  grant  the  claim 
to  G. — Review  of  authorities. — By  the  sav- 
ing clause,  s.-s.  5  of  s.  25  of  the  Placer  Min- 
ing Act,  it  is  provided  that  "  if  upon  the 
facts  it  appears  to  the  satisfaction  of  the 
Mining  Recorder  that  there  has  been  on  the 
part  of  the  locator  a  bona  fide  attempt,"  etc., 
his  failure  to  comply  with  the  provisions  of 
the  Act  shall  not  be  aeemed  to  invalidate  his 
location : — Held,  that,  apart  from  this  clause, 
the  Gourt  has  the  right  to  consider  the 
question  of  bona  fides;  and,  semble,  that  the 
functions  of  the  Mining  Recorder  under  the 
clause  are  transferred  to  the  Gourt,  where 
the  whole  question  is  referred  to  the  Gourt 
without  adjudication  by  the  Recorder.  Bap- 
tist V.  Erickson  (1910).  15  W.  L.  R.  1. 

Itooatioa  of  mtiiiiig  olaims — Adverse 
claim  —  Plan  —  Signature  of  surveyor  — 
Amendment  —  Survey  post  —  Evidence.}  — 
In  an  adverse  action  ior  a  declaration  that 
the  plaintiffs'  mining  claims  were  valid  as 
against  the  defendants,  and  for  trespass,  the 
defendants  asked  for  a  non-suit  upon  the 
grounds  that  the  plan  attached  to  the  affi- 
davit of  adverse  claim  was  not  signed  by  a 
provincial  land  surveyor,  and  that  one  of  the 
plaintiffs'  claims  was  an  invalid  location  be- 
cause the  No.  1  post  had  formerly  been  a 
survey  post  of  a  prior  claim: — Held,  that 
leave  should  be  granted  to  amend  the  plan 
by  attaching  the  surveyor's  signature;  and 
that,  in  the  absence  of  evidence  that  others 
desiring  to  locate  in  the  vicinity  were  misled 
by  the  use  of  the  survey  post,  there  should 
not  be  a  nonsuit. — Docksteader  v.  Clark,  11 
B.  G.  R.  37,  41,  followed.  Crossley  v.  Soan- 
lan  (1910),  14  W.  L.  R.  573. 

Mineral  olaim  —  Invalidity  —  Imper- 
fections in  staking  —  Mineral  Act.  Pine 
Creek  v.  Pearse  (B.G.),  3  W.  L.  R,  425. 

Mineral  olaims  —  Staking — ^Illegal  post 
— Grant  to  locator  under  age — ^E>xtension  of 
boundaries  —  Placer  Mining  Act,  1906,  s. 
13— Grant  by  Gold  Gommissioner — Amend- 
ment—  Note  or  memorandum  by  Assistant 
Gold  (Commissioner — Status  of  person  attack- 
ing placer  grant  —  Volunteer  —  Parties  — 
Attorney-General  —  Jurisdiction  of  Terri- 
torial Court  —  Adverse  right  —  Dominion 
Lands  Act — ^Title — Purchase  for  value  with- 
out notice — Relocation.  McDougaU  v.  Johan- 
sen,  8  W.  L.  R.  955.  9  W.  L.  R.  151. 


Mineral  elaima — Relooation  —  Permis- 
sion —  Fractional  claim — Marking  line.] — 
Where  a  holder  of  a  mineral  claim  which 
is  the  subject  of  an  adverse  action  causes 
the  ground  to  be  relocated  by  some  one  else 
from  whom  he  purchases  it  for  a  small  con- 
sideration, the  provisions  of  s.  32  of  the 
Mineral  Act,  requiring  permission  to  relocate, 
do  not  apply.  The  location  line  of  a  frac- 
tional mineral  claim  must  be  marked  by  the 
blazing  of  trees  or  the  setting  of  posts  in  the 
same  manner  as  that  of  a  full  sized  claim. 
Snyder  v.  Ransom,  Ransom  y.  Snyder,  24 
G.  L.  T.  41.  10  B.  G.  R.  182. 

Mineral  elaim. — Defects  in  location  of 
— Mistake — Certificate  of  work.]  —  The  de- 
fendant's mineral  claim  Cube  Lode  was  lo- 
cated in  May,  1892,  and  duly  recorded,  and 
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certificates  of  work  were  issued  in  respect  of 
it  regularly  since.  The  plaintiff,  in  1896,  lo- 
cated and  recorded  the  Cody  Fraction  and  the 
Jbker  Fraction  claims  on  the  same  ground, 
and  attacked  the  defendant's  location  on  the 
ground  that  upon  the  initial  post  the  "ap- 
proximate compass  bearing"  of  No.  2  post 
was  not  given  as  required  by  the  Act.  The 
compass  bearing  was  east  by  north,  and  not 
south-easterly  as  stated  on  No.  1  post: — 
Held,  that  the  irregularity  in  locating  was 
not  cured  by  a  certificate  of  work.  Per 
Drake,  J.,  that  s.  28  of  the  Mineral  Act 
cures  only  irregularities  arising  after  location 
and  record  and  which  do  not  go  to  the  root 
of  the  title.  OaOahan  y.  Caplen,  7  B.  C.  R. 
422. 

OTerlmppia^  olaim — Renewal  of  appU- 
cation — Re-etaktng.}  —  In  August,  1889,  M. 
staked  and  received  a  grant  for  a  placer 
claim,  which  included  part  of  an  existing 
creek  daim,  staked  previously  by  W.  In 
1900,  M.  applied  for  and  obtained  a  renewal 
of  his  license,  embracing  the  identical  ground 
staked  by  him  in  the  previous  ^ear,  and,  at 
the  time  such  renewal  was  applied  for,  W.'s 
creek  claim  had  lapsed.  In  March«  1901, 
8.  staked  a  bench  claim,  embracing  the  lands 
in  W.'s  expired  location,  which  had  been 
overlapped  by  M.'s  claim,  as  being  unoccu- 
pied Crown  land : — Held,  that,  although  M.'b 
original  staking  of  the  ground  in  dispute 
was  invalid,  yet,  as  W.'s  claim  had  lapsed 
at  the  time  of  the  application  for  a  renewal 
grant  in  1900.  M.  having  been  continuously 
in  possession  of  the  whole  location  as  staked 
by  him,  his  stakes  still  standing  and  the 
limit  of  his  area  weU  known*  his  applica- 
tion for  the  renewal  gave  him  a  valid  entry 
without  the  formalities  of  re-staking  and  ap- 
plying anew  for  the  original  area  located 
by  him,  and,  following  the  rule  laid  down  in 
Osborne  v.  Morgan,  13  App.  Cas.  227,  S. 
could  not  interfere  with  M.'s  possession.  8i. 
Laurent  v.  Mercier,  23  C.  L.  T.  211,  33  S. 
C.  R.  314. 

Placer  MIbIbs  Aot— YaUdity  of  loca- 
tion —  Continuous  working — Building  cabin 
on  claim  —  Making  drain — Re-location — No- 
tice of  abandonment  —  Change  in  statute — 
Boundary  line — Common  post  between  claims 
— ^Trespass — Damages  —  Injunction.  Wheel- 
den  v.  Cranston  (B.C.),  2  W.  L.  R.  546. 

Plaeer  "■'*^<*g  olaim — Grant — ^Renewal 
— Representation  work  —  Sufficiency — Can- 
cellation —  Relocation  —  Staking — Evidence 
— False  aflidavits  in  other  cases — Inadmissi- 
bility. Palmgreen  v.  Tabor,  0*PaUon  v.  Pat- 
ton  (Yuk.).  6  W.  L.  R.  791. 

Placer  mtiiiiig  elalm — Representation 
work  —  Sufficiency  —  Placer  Mining  Act — 
Expiry  of  claim  —  Staking  by  relocator  — 
Onus  of  proof  —  Requirements  of  statute — 
Affidavit  and  application — Improper  admis- 
sion of  evidence  —  Non-performance  of  work 
by  men  employed  on  other  claims — False  affi- 
davits —  Status  of  relocator — Possession  of 
original  grantee — Bona  fide  attempt  to  com- 
ply with  requirements  of  statute.  Hocking 
V.  Wenzell  (Yuk.),  6  W.  L.  R.  658. 

Prior  olaim — Default  in  working  condi- 
tions,}— ^A  mining  claim  was  recorded  3rd 
October,  1906;  53  days'  work  was  done  and 


filed  upon  it  27th  June,  1907.  and  63  daji 
on  24th  October,  1907,  and  notiiing  more  was 
done. — Held,  that  the  time  for  doing  the  Sid 
instalment  or  2nd  year's  work  expired  3rd 
January,  1909,  and  that  the  claim  was  there- 
after open  to  restaking.  —  Whatever  may 
have  been  the  proper  interpretation  of  l 
164  of  the  Mines  Act,  1906.  in  regard  to 
the  exclusion  from  computation  of  what  wu 
known  as  the  close  season,  the  amendment 
made  in  1907,  limiting  the  exduaion  to  pe^ 
iods  of  time  shorter  than  a  year,  applied  to 
all  periods  of  time  commencing  subsequently 
to  its  passing,  though  the  claim  had  been 
recorded  previously.  Re  Kollmorgen  d  Meat- 
gomery  (1909),  M.  C.  C.  397. 

Prior   olaiins   miut   liaT«    lapsed  or 

been  abandoned,  cancelled  or  forfeited.] 
— H.  purchased  a  mining  didm  from 
M.  S.,  alleging  invalidity  of  the  claim  on  the 
ground  of  fraudulent  recording  by  M.  and 
lack  of  discovery  at  the  time  of  staking,  re- 
staked  the  claim  in  his  own  name,  planting 
his  discovery  post  upon  mineral  that  H.'a 
men  had  opened  up,  and  filed  a  dispute  and 
an  application  claiming  the  property  for  him- 
self. The  evidence  put  in  on  behalf  of  8. 
was  unsatisfactory,  and  the  circumstanoeB 
such  as  to  cast  the  gravest  doubt  upon  the 
testimony. — Held  by  the  Ck>urt  of  Appeal, 
that  S.'b  own  claim  to  the  property  failed  as 
he  had  not  discharged  the  onus  that  was 
upon  him  to  shew  Uiat  at  the  time  of  hia 
staking  the  lands  were  open  to  prospecting, 
which  he  could  only  do  by  shewing  that 
H.'s  claim  had  lapsed,  been  abandoned,  can- 
ceUed  or  forfeited.  Re  Smith  d  HiU  (1909), 
14  O.  W.  R.  8^1,  M.  C.  C.  349,  19  O.  U  B. 
577. 

Prior  staMng — Abandonment  —  Jnsatl' 
dent  discovery.] — P.,   McC.  and  McN.  had 
stakings  and  applications  for  mining  daims 
upon  the  same  property  in  the  order  named, 
P.'s  claims  being  recoided;  McN.  and  McC 
filed  disputes  against  P.,   each   claiming  to 
be  himself  entitled  to  the  property;  the  Re- 
corder dismissed  the  disputes  and  upheld  P.*a 
claim.  —  On  appeal   to   the  Commissioner, 
held  by  the  Commissioner:  That  an  excep- 
tion in  the  McN.  affidavit  to  what  the  Act 
required  to  be  sworn  to  as  to  the  lands  be- 
ing open,  and  the  fact  that  prior  stakinga 
and  applications  existed  at  the  time  McN. 
staked,  invalidated  the  McN.  application  (fol- 
lowing Re  Isa  Mining  Co,  and  Franceg,  26). 
— ^That  the  existence  of  prior  stakings  also 
invalidated    McC.'s    application. — On   appeal 
to  the  Divisional  Court,  held  by  the  Court, 
that   a   prior  staking  which   is   invalid   for 
lack   of  a   real   discovery   is   deemed  to  be 
abandoned  within   the  meaning  of  the  Act, 
and  so  does  not  stand  in  the  way  of  another 
staking  or  prevent  the  making  of  the  neces- 
sary aflSdavit  as  to  the  lands  being  open. — 
That  assuming  that  P.  had  no  real  dtacoveiy 
or    real    staking,    his   claim    must   also   be 
deemed  to  be  abandoned  and  not  a  bar  to 
McN. — ^That  adding  the  words  **  except  ap- 
plications   .    .    .     the  validity  of  which  I 
have  disputed  "  to  what  the  Act  reQuires  to 
be  sworn  to  as  to  lands  being  open,  does  not 
invalidate  an  application.     (Holding  Re  Isa 
Mining  Co,  and  Francey,  ante,  not  applic- 
able).— ^The  fact  that  stakes  and  markings 
belonging    to    previous    stakings    are    found 
upon  the  property  does  not  prevent  a  licensee. 
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who  knows  that  the  stakings  have  lapsed  or 
been  abandoned,  cancelled  or  forfeited,  from 
fftekinir  out  and  swearing  affidavit  for  a 
mlttins  claim  npon  the  same  property. — (As 
to  the  holding  of  the  Divisional  Court  as  to 
abandonment  see  s.  83  of  the  Act  of  1908, 
as  amended  in  1909,  by  c.  26,  s.  31  (1),  and 
see  notes  hereto.)  Re  McNeil  d  MoGuUy 
^  Ploike  (1908),  M.  C.  C.  262,  13  O.  W. 
E.  a  17  O.  li.  R.  621. 

PHofT  stakliie — InMufficieni  diectwery.l 
—A  claim  invalid  for  lack  of  sufficient  dis- 
covery is  not  an  abandoned  one  within  the 
meaning  of  ss.  166  and  131  (1907) ,  and  does 
not  until  disposed  of  leave  the  lands  opea 
to  a  subsequent  staking.  Re  McCrimmon  d 
MiOer  (1907),  M.  O.  C.  79. 


;.l  —  Under  the  Act  as 
amended  in  1907,  only  one  staking  and  record 
for  a  tnming  claim  is  permitted  on  the  same 
land  at  one  time,  and  until  it  has  ceased  to 
exist  as  provided  in  the  Act  other  licensees 
are  not  entitled  to  prospect,  work  upon  or 
oceopj  any  part  of  the  daim.  Re  Smith  d 
Cohoii  Dev.  Co,  (1907),  M.  C.  G.  64. 

Prior  ataWiig.]  —  While  an  unexpired 
and  nnabandoned  valid  staking  out  of  a 
mining  daim  exists  upon  a  piece  of  land  no 
light  can  be  acquired  thereon  by  another  11- 
c6Dsee  staking  out  another  claim.  Re  Haight 
d  Thompean  d  Hafriean  (1906),  M.  0.  C. 

Prior  gtoTrlng — Working  permit,]  —  A 
working  permit  application  based  on  staking 
done  while  stakings  and  applications  for  min- 
ing dalms  and  another  stc^ng  and  applica- 
tion for  a  working  permit  existed  upon  the 
property  —  the  applicant  being  by  reason 
of  these  unable  to  shew  by  affidavit  as  re- 
quired by  the  Act  that  he  had  no  know- 
ledge of  any  adverse  daim,  the  affidavit  in 
&ct  shewing  that  he  had  such  knowledge 
though  it  stated  that  in  his  belief  the  ad- 
verse claimants  had  no  bona  fide  discovery 
of  valuable  mineral — was  held  invalid,  under 
M,  141  of  The  Mines  Act,  1906.  Re  Isa  Min- 
mp  Co.  d  Froncep  (1907),  10  O.  W.  B.  81, 
H.  a  G.  26. 


staUiiC  liy  aoai-lioeiiaeo.] 

— Where  a  licensee  procured  a  non-licensee 
to  stake  out  a  mining  claim,  the  licensee  not 
being  himself  present  at  the  staking,  and  the 
staking  was  not  and  could  not  legally  be 
leeorded,  and  was  not  in  fact  founded  upon 
a  discovery  of  valuable  mineral,  the  licensee 
was  held  under  s.  136  (1907).  to  be  dis- 
qoalified  from  restaking  the  property  without 
a  certificate  from  the  Recorder  as  in  that 
section  provided,  and  a  restaking  done  by 
him  without  having  procured  such  a  certifi- 
cate was  declared  invalid.  Re  Smith  d  Mo- 
Sale  (1907),  M.  G.  G.  99. 


meeessary.] — ^A  discoverer  who 
fiuis  to  stake  out  his  claim  within  proper 
time,  in  at  least  substantial  conformity  with 
the  Act,  abandons  or  forfeits  his  rights  where 
another  discoverer  intervenes  with  a  valid 
discovery  and  completes  staking  before  him. 
Be  MeDennoit  d  Dreany  (1906),  M.  G.  G. 
4. 


Svfieteaoy — Adopting  former  markings 
— Substantial  compliance — Honest  attempt — 
Tendency  to  overlook  irregularities,] — ^Where 
in  staking  out  a  mining  daim  new  or  newly 
marked  posts  are  planted,  existing  marking 
of  lines,  which  the  staker  assisted  in  mak- 
ing, may  be  adopted,  thus  making  substan- 
tial compliance  with  the  Act,  but  it  is  safer 
to  mark  all  lines  anew. — It  seems  that  where 
there  has  been  actual  discovery  and  an 
honest  attempt  to  comply  with  the  law  ^e 
tendency  should  be  to  overlook  irregularities 
in  staking  so  far  as  the  Act  will  permit. 
Re  Reichen  d  Thompson  (1907),  M.  G.  G.  88. 

SuAeteney  —  Assisted  by  former  mark- 
ings— Form  of  claim — Irregular  lot,] — ^Where 
a  township  lot  was  irregular  and  the  actual 
location  of  its  west  boundary  was  in  doubt, 
there  being  conflicting  surveys,  laying  out 
a  daim  in  convenient  lorm  following  the  gen- 
eral purpose  of  the  Act  to  secure  compact 
shape  and  avoid  ill-shaped  remnants,  is  suffi- 
cient.— It  seems  the  sufficiency  of  a  new 
staking  may  be  assisted  by  former  markings 
of  the  same  staker,  but  the  principle  of  al- 
lowing adoption  of  old  markings  is  rather 
a  dangerous  one.  Re  Henderson  d  Ricketts 
(1908),  M.  C.  C.  214. 

Svfieteaoy — Defective  posts  —  Lack  of 
blazing — Substantial  compliance,]  —  Staking 
out  a  mining  claim  with  pegs  or  short  pickets 
instead  of  posts  4  feet  high  and  4  inches 
square  as  required  by  the  Act,  the  posts  also 
lacking  the  requisite  markings  and  the 
boundary  lines  not  being  properly  cut  out 
and  blazed,  is  not  substantial  compliance 
with  the  Act  and  is  invalid. — So  also  a 
staking  (in  surveyed  territory),  without 
marking  the  number  or  portion  of  the  lot 
on  any  of  the  posts  and  without  properly 
blazing,  marking  or  cutting  out  boundary 
lines,  the  application  being  also  defective  in 
describing  property  different  from  that  staked 
out. — Where  a  daim  is  being  set  up  against 
a  prior  discoverer  perhaps  a  rather  strict 
compliance  with  the  law  should  be  exacted. 
Re  Wellington  d  Ricketts  (1907),  M.  G.  G. 
58. 

Svfiaieaey — Defective  posts  —  Substan^ 
tial  compliance,] — Failure  to  erect  a  No.  1 
post  and  using  instead  a  tree  10  feet  from 
the  comer,  the  tree  not  being  properly 
squared  and  not  cut  olf,  nor  so  fashioned  as 
to  be  readily  taken  for  a  mining  claim  post, 
is  not  a  substantial  or  suffident  compliance 
with  the  Act;  nor  it  seems  is  a  staking 
with  the  discovery  post  and  the  No.  1  post 
only  half  the  prescribed  size  and  the  discovery 
post  only  16  inches  high.  Re  Smith  d 
Pinder  (1908),  M.  C.  G.  241. 

SuAcieaey — Delay  —  Adopting  staking — 
Merits — Technicality.] — M.,  having  no  real 
discovery  and  not  believing  he  had  one,  on 
21st  August  staked  out  a  mining  daim, 
omitting  a  discovery  line,  his  purpose  be- 
ing to  hold  the  land  till  word  came  that  a 
former  claim  had  been  cancelled;  on  the 
morning  of  the  ^nd,  no  word  having  been 
received,  he  pulled  up  the  posts  and  planted 
and  marked  them  afresh  for  that  date,  again 
omitting  to  blaze  a  discovery  line;  word 
came  later  in  the  day  that  the  old  daim  had 
been  cancelled  on  the  20th,  and  M.  allowed 
his  staking  to  stand.     S.   on  behalf  of  D. 
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made  a  valuable  discoveiy  on  the  same  land 
at  4.30  p.m.  on  the  20th,  D.  teeing  it  the 
same  evening;  they  protected  it  by  prospect- 
ing pickets  until  the  afternoon  of  the  2lBt, 
when  S.  planted  a  discovery  post;  on  the 
22nd  D.  completed  his  staking;  there  was 
evidence  that  the  old  claim  had  lapsed  for 
lack  of  work  on  the  16th. — EM,  by  the  Com- 
missioner:— ^That  M.'s  staking  was  invalid, 
because:  (1)  he  was  disqualified  under  s. 
136  (1007),  having  previously  staked  or  pai^ 
tially  staked  without  recording;  (2)  he  had 
no  discovery  of  valuable  mineral  when  he 
staked,  and  (3)  probably  because  he  did  not 
blase  a  discovery  line. — That  D.  was  entitled 
to  the  property;  for  even  if  the  lands  were 
not  open  when  his  discovery  was  made  on 
the  20th,  which  it  appeared  they  were,  his 
visit  to  and  adoption  of  the  discovery  and 
discovery  post  on  the  22nd  and  completing 
his  staking  on  that  date  made  his  claim 
good  as  from  that  time. — ^That  as  D.*s  claim 
was  a  very  meritorious  one  it  should  not  be 
set  aside  upon  any  unsubstantial  technicality. 
-—On  appeal  to  the  Divisional  Court: — Held, 
per  the  Court,  that  the  Commissioner's  find- 
ings should  not  be  disturbed;  and  that  M. 
was  disqualified  and  his  claim  invalid. — 
Held,  per  Riddell,  J.,  that  there  was  no 
reason  to  doubt  that  D.'s  claim  was  good. 
Re  Munro  d  Dawneif  (1906).  14  O.  W.  R. 
523,  M.  C.  C.  103.  19  O.  L.  R.  249. 

Svfioieney — Lack  of  past  and  lUunng,^ 
— ^Failure  to  plant  a  No.  4  post,  to  blase  a 
discovery  line  and  boundary  lines,  and  to 
make  a  proper  discovery  post  and  put  the 
correct  license  number  on  the  posts,  invali- 
dates a  mining  claim.  Re  MacCosham  d 
Vaneant  (1908).  M.  C.  C.  277. 

8«Aoieaoy — Lack  of  poaU  and  hlaeing 
—  Working  abandonment.)  —  A  staking  in 
which  two  of  the  corner  po«ts  were  not  num- 
bered and  none  of  the  lines  were  freshly 
biased  and  half  of  one  boundary  had  never 
been  blazed,  was  held  in  the  circumstances 
to  work  an  abandonment  and  to  leave  the 
land  open  to  restaking,  the  staker  being  at 
all  events  disqualified  by  a  prior  staking 
which  he  failed  to  record.  Re  KoUmorgen 
d  Montgomery  (1900),  M.  C.  C.  397. 

Svfioieaoy  —  Lack  of  posts  and  nuirh- 
ings,} — Failure  to  go  around  the  claim,  omit- 
ting the  planting  of  3  of  the  comer  posts, 
and  the  blazing  of  the  lines,  and  failure  prop- 
erly to  mark  the  discovery  post,  renders  the 
staJcing  of  a  mining  claim  invalid.  Re  Milne 
d  Qamhle  (1906).  M.  C.  C.  249. 

SuAoienoy — Mistake  in  license  numher,] 
— Putting  a  wrong  license  number  on  the 
posts  by  mistake  will  not  invalidate  the  stak- 
ing out  of  a  mining  claim.  Re  Haight  d 
Thompson  d  Harrison  (1906),  M.  C.  C.  32. 

SuAoienoy — Slanting  post  —  Substantial 
compliance — Every  reasonable  intendment  in 
favour  of  discoverer,] — ^E.'s  mining  claim  was 
not  invalid  by  reason  of  his  discovery  post, 
where  planting  was  difficult,  having  been 
placed  in  a  slanting  position,  its  point  being 
in  the  vein  and  its  side  resting  against  and 
supported  by  a  projecting  piece  of  rock,  tiiis 
being  considered  in  the  circumstances  substan- 
tial compliance  with  the  Act  —  It  having 
turned  out  that  M.  had  never  really  filed  an 


application  and  could  hnve  no  right  to  the 
property,  every  reasonable  intendment  which 
the  Act  permitted  should  be  made  in  favour 
of  the  other  discoverer  rather  than  throw 
the  property  open.  Re  McLeod  d  Enrigkt 
(1906),  M.  C.  G.  149. 

SvAoieaey  —  Working  abandonment.] — 
L.,  on  26th  February,  1907,  staked  out  17 
acres  of  the  prescribed  40-acre  portion  of  the 
lot  which  he  applied  for,  placing  his  dis- 
covery post  in  the  unstaked  part,  marking 
it  for  another  portion  of  the  lot,  and  failing 
to  connect  it  by  a  blazed  line  with  his  No. 
1  post,  and  as  a  fact  had  no  real  discovery 
of  valuable  mineral  at  the  post  or  on  the 
daim.  C,  on  21st  June,  1907,  discovered 
valuable  mineral  on  the  unstaked  part  of 
the  claim  and  staked  out  and  applied  for 
the  40  acres. — Held,  by  the  Commissioner, 
that  Ii.'s  daim  was  invalid,  and  that,  as  it 
was  not  staked  out  as  provided  by  the  Act 
nor  in  substantial  compliance  therewitii.  it 
must  be  deemed*  to  be  abandoned  under  s. 
166,  and  that  the  lands  were  therefore,  not- 
withstanding that  it  was  upon  record  open 
within  the  meaning  of  s.  131,  as  amended  in 
1907,  to  be  staked  out  by  another  licensee, 
and  that  C.  was  entitled  to  stake  out  the 
property  as  he  did  and  that  his  daim  was 
valid  and  should  be  recorded.  Re  Oashman 
d  Cobalt  d  James  Mines  (1906),  M.  C.  C 
70,  10  O.  W.  R.  668. 


Townsite.]— Under  the  Mines  Act,  1906. 
subdividing  township  lots  into  small  lots  of 
tbe  cbaracter  of  town  lots  and  registering 
the  plan  in  the  Land  Titles  ofllce  and  adver- 
tising and  selling  a  number  of  the  lots  as 
town  lots,  did  not  constitute  the  land  a 
**  townsite  "  so  as  to  predude  the  staking  out 
of  a  mining  daim  upon  it.  (See  now  s.  36 
of  the  Mining  Act  of  Ontario  (1908)).  Be 
Western  d  Northern  Lands  Corp.  d  Goodwin 
(1906).  13  O.  W.  R.  177,  M.  C.  C.  230^  tB 
O.  L.  R.  63. 


17.  Surface  Rights. 

Application   to   Ibc   oompeasjttion  — 

Compensation  —  Negotiation  first — Land  not 
defined.] — ^Under  ss.  119  and  142  of  the 
Mines  Act,  1906,  which  provided  that  ''fail- 
ing arrangement ''  between  tbe  miner  and  the 
surface  owner  as  to  compensation  for  injury 
to  the  surface  rights,  or  in  case  they  are 
unable  to  agree"  upon  the  amount  or  tbe 
manner  of  paying  or  securing  it,  application 
might  be  made  to  the  Commissioner,  it  was 
hdd  that  a  bona  fide  and  reasonable  ap- 
proach of  the  other  party  for  a  settlement 
must  be  made  before  Uie  matter  can  be  dealt 
with  by  the  Commissioner,  though  no  very 
formal  or  exhaustive  negotiations  would  be 
necessary.  Re  Franoey  d  MoBean  (1906) « 
M.  C.  C.  30. 

Oompensation  —  Liability  limited  to 
licensee  —  Jurisdiction  of  Mining  Comm/is- 
sioner  —  Inability  of  parties  to  agree  — 
Jurisdiction  of  High  Court.]  —  The  com- 
pensation payable,  under  s.  119  of  the 
Mines  Act  of  1906,  6  Edw.  VII.  c  11  (O.), 
as  amended  by  s.  33  of  the  Mines  Act  of 
1907,  7  Edw.  VII.  c  13  (O.),  for  damages 
done  to  surface  rights  in  lands  in  the  work- 
ing  of  a  mining  daim,   is  claimable   only 
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acaiiwt  the  licensee  who  staked  oat  the  claim, 
and  not  against  his  transferee.— >riidgment  of 
TeetzeL  J.,  12  O.  W.  R.  584,  affirmed.  Bas- 
set ▼.  Clarke  Standard  Mininff  d  Devel,  Co., 
18  O.  L.  R.  38.  13  O.  W.  R.  97. 
See  10  O.  W.  R.  752. 


Ion  —  Mining  claims  on  town 
sites  —  Temiskaming  d  Northern  Ontario 
Raihca^  Commission.l  —  Section  109  of 
the  Mines  Act,  1906,  6  Edw.  VII.  c. 
11  (O.),  which  provides  that  no  min- 
ing claim  shall  be  staked  out  or  recorded 
<m  any  land  included  in  or  reserved  or  set 
apart  aa  a  town  site,  whether  the  same  shall 
have  been  sabdivided  into  town  lots  or  not, 
except  by  order  of  the  Minister,  refers  to 
town  aites  transferred  by  order  in  council  to 
the  Temiskaming  and  Northern  Ontario 
Railway  Commission  under  4  Edw.  VII.  c.  7, 
SL  3  (O.),  and  not  to  lands  merely  included  on 
plana  registered  by  private  individuals  and 
subdivide  by  them  into  small  lots  with 
streets  and  avenues.  Western  d  Northern 
Lands  Corp.  y.  Goodwin,  18  O.  L.  R.  63,  13 
O.  W.  R,  177. 


oompaiiaatlon  —  Should  he 
remsonahly  Uheral.  — Compensation  for  in- 
jory  to  surface  rights  under  s.  119  of  tha 
Bfinea  Act,  1906,  should  be  reasonably  liberal. 
Re  MeBean  d  Salmon  (1906),  M.  G.  C.  21. 


ipti€»a  by  owner  of  surface.] — 

The  Act  1  Edw.  VII.  (Que.),  c.  13,  s.  2, 
in  replacing  Art.  1441  R.  S.  Q.  by  the  fol- 
lowing: *'1441.  Mining  rights  belonging  to 
Crown  in  lands  of  private  individuals  may 
also  be  acquired  in  the  manner  indicated  in 
foregoing  article,"  had  the  effect  of  depriving 
owner  of  surface  of  the  right  of  pre-emption 
which  he  had  by  virtue  of  that  article  as  con- 
tained in  55-66  Vict.  (Que.),  c.  20.  Conse- 
qaently  the  purchaser,  prior  to  1901,  of  the 
right  of  pre-emption  of  owner  of  surface  is 
deprived  of  such  right  by  said  Act  and  is 
without  remedy  against  his  vendor,  or  those 
associated  with  him,  who,  having  applied 
therefor,  obtained  from  the  government,  first, 
an  exploration  and  prospecting  license  <« 
same  land,  and,  subsequently,  a  concession  to 
themselves  by  letters  patent  of  the  mining 
rights  therein.  Tetreault  T.  Qr^fin  Crudhle 
OrotikiU  Co.,  19  Que.  Q.  B.  51. 

(Leave  to  appeal  to  the  P.  C.  granted.) 

Blslhta  «f  mlAor  disputed — Be  West- 
am  d  Northern  Lands  Corp.d  Goodwin 
(1900),  M.  a  O.  280,  13  O.  W.  R.  177,  18 
O.  L.  K.63. 


aad    lots  —  Right    to    search 

for  minerals.1  —  Under  4  Edw.  VII.  s. 
3,  c  7,  where  power  is  given  to  trans- 
fer ''ungranted  lands*'  to  Temiskaming 
and  Northern  Ontario  Railway  Commis- 
sion, the  Obalt  town  site  is  included  under 
these  words,  although  plaintiff  had  mining 
rights  therein,  the  Crown  merely  having 
granted  surface  rights.  Where  maintenance 
of  a  road  is  not  necessary  to  use  of  a  mine, 
oaer  of  the  road  will  not  be  allowed  to  the 
detriment  of  the  general  public  Plaintiffs 
were  not  entitled  to  mine  on  the  streets  un- 
less on  the  conditions  contained  in  ss.  23  and 
24,  c  18»  7  Edw.  VII.  They  are  entitled  to 
have  the  ose  and  possession  of  the  surface 
for  purposes  of  mining  snd  getting  from  and 
out  of  the  lots  in  question  over  which  the 


mining  rights  extend,  the  minerals  contained 
thereunder,  or  therein,  including  aU  opera- 
tions connected  therewith  or  with  the  busi- 
ness of  mining.  Coniagas  Mines  v.  Cobalt, 
Coniagas  Mines  v.  Jaoohson,  13  O.  W.  R. 
333. 

Value  for  fcnildlug  purposes — Benefit 
of  douht — Must  he  fleed  once  for  iUl.} — ^In  fix- 
ing compensation  under  the  Act  for  injury 
to  surface  rights  by  reason  of  a  mining  dum 
upon  the  same  lands,  any  enhanced  or  pros- 
pective value  the  properly  has  because  of  its 
being  likely  to  come  into  demand  for  building 
purposes,  should  be  considered.  The  surface 
owner  should  be  given  the  benefit  of  the 
doubt  as  to  the  extent  to  which  mining  opera- 
tions will  likely  interfere  with  the  surface. 
The  compensation  must  be  fixed  once  for  alL 
Re  Dodge  d  Dark  (1907),  M.  C.  a  44. 


18.  Working  of  Claim. 

Aotion — Inspection — Underground  work- 
ings —  Plans  —  Privilege — Enforcement  of 
order.} — The  right  to  inspect  underground 
workings  in  a  mine  carries  with  it  the  right 
to  inspect  and  make  copies  of  the  plans  of 
such  workings.  Per  Martin,  J.; — (1)  The 
practice  respecting  inspection  under  r.  514  is 
distinct  from  the  practice  in  obtaining  dis- 
covery, and  a  claim  of  privilege  set  up  in  an 
affidavit  in  answer  to  a  motion  to  compel  in- 
spection is  not  conclusive. — (2)  It  is  a  pro- 
per and  convenient  practice  to  apply  to  the 
Ck>urt  to  enforce  an  order  for  inspection  when 
the  resistance  is  not  contumacious.  Star 
Mining  d  Milling  Co.  v.  White  Co.,  9  B.  C. 
R.  422. 

Applioatioift  of  s.  81  Omtario  Mining 

Act — Contribution  for  work  required  under 
Act — Section  H  defines  "otherwise  agreed*' 
— Takes  case  out  of  Act — Subscription  mone^ 
ewpended—LiahiUty  to  account.) — ^Appeal  by 
defendant  from  a  judgment  of  the  Mining 
Commissioner  ordering  the  defendant  to  con- 
tribute to  work  required  under  section  81 
Ontario  Mining  Act.  Divisional  Ck>urt 
allowed  the  appeal  without  costs.  Irish  T. 
Smith  (1911),  19  O.  W.  R.  629.  2  O.  W.  N. 
1302. 

Assessment  work — Affidavit — Notice  — 
Certificate.}— The  plaintiff,  owner  of  the 
Rebecca  mineral  daim  and  having  an  interest 
in  the  Ida,  an  adjoining  daim,  performed  the 
assessment  work  for  both  daims  on  the  Ida, 
as  believed,  but  in  reality,  as  shewn  by  sub- 
sequent survey,  a  few  feet  outside  the  daim. 
but  did  not  file  the  notice  required  by  s.  24 
of  the  Mineral  Act  with  the  Gold  Commisr 
sioner,  who  told  him  the  work  on  the  Ida 
would  be  regarded  as  done  on  the  Rebecca. 
The  plaintiff  received  in  August,  1899,  a 
certificate  of  work  in  respect  of  the  Rebecca, 
and  in  bis  affidavit  stated  that  the  work  was 
done  on  the  Rebecca: — Held,  in  ejectment, 
that  the  plaintiff,  being  misled  by  the  Gold 
Commissioner,  was  protected  by  s.  53  of  the 
Act.  The  omission  to  file  the  notice  required 
by  s.  24  of  the  Act,  and  incorrect  filling 
up  of  the  affidavit,  were  irregularities  which 
were  cured  by  the  certificate  of  work.  Lawr 
V.  Parker,  7  B.  C.  R.  418. 

Affirmed  8  B.  C.  R.  223. 
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Brltiflh  Columbia  Mineral  A«t,  1801 

— Apecff  location  —  Exploitation  of  vein  — 
Continuity  —  Wwtralateral  workinii  —  Wn- 
oroaohment  —  Trespa98 — Onus,  ] — ^To  justify 
an  encroachment  in  the  exercise  of  the  right, 
under  the  British  Columbia  Mineral  Act, 
1891,  54  V.  c.  25,  of  foUowing  and  exploit- 
ing a  mineral  vein  extralaterally  beyond  the 
vertical  plane  of  the  side-line  of  the  location 
within  which  it  has  its  apex,  the  owner  of 
the  apex  must  prove  the  identity  and  con- 
tinuity of  the  vein  from  such  apex  to  his 
extralateral  workings.  In  the  present  case, 
the  appellants  failed  to  discharge  the  onus 
thus  resting  upon  them.  Judgment  in  13 
B.  C.  R.  234.  7  W.  L.  R.  147,  affirmed. 
White  Co.  V.  Star  Mininff  d  Milling  Co,, 
41  S.  C.  R.  377. 

C«rtiiloate  of  improTemeata — Appli- 
cation for.  by  co-oumerA — A  part  owner  of  a 
mineral  claim  may  apply  for  a  certificate  of 
improvements  under  s.  36  of  the  Mineral 
Act.  Bentley  V.  Botaford,  21  G.  L.  T.  492, 
8  B.  C.  R.  1&. 

Certllloate  of  work — Impeachment  of 
— Evidence — Mineral  Act,  s,  28 — Amendment 
Actt  1898,  ».  11 — Partiee — Attomey-Oenerdl.'l 
— Appeal  from  judgment  dismissing  the  plain- 
tiff's adverse  action.  The  defendant  relied  on 
certificates  of  work  obtained  by  him  in  respect 
of  the  mineral  claims  covering  the  ground  in 
dispute,  and  the  plaintiffs  sought  to  shew  that 
the  full  amount  of  work  required  by  the  sta- 
tute as  a  pre-requisite  to  such  certificates 
of  work  being  issued  had  not  been  performed. 
The  trial  Judge  refused  to  admit  the  evidence, 
holding  that  evidence  impeaching  a  certificate 
of  work  could  not  be  received  in  any  pro^^eed- 
ing  to  which  the  Attorney-General  was  not  a 
party.  The  fuU  Court  affirmed  the  decision, 
holding  that  if  a  certificate  of  work  is  to  be 
set  aside  the  Attorney-General  must  be  a 
party,  and  until  set  aside  all  things  are  pre- 
sumed in  favour  of  its  holder.  The  plaintiffs 
in  making  their  case  admitted  that  the  defend- 
ant had  obtained  certificates  of  work : — HeUi, 
by  the  full  Court,  that  this  in  itself  was 
affirmative  evidence  of  the  defendant's  title, 
within  the  meaning  of  s.  11  of  the  Miueral 
Act  Amendment  Act  of  1898.  Cleary  v.  Bos- 
cowite,  22  C.  L.  T.  41,  8  B.  C.  R.  225. 

Co-b olden — Oontrihution,]  —  Where  a 
co-holder  of  a  mining  claim  failed  to  con- 
tribute his  share  to  the  performance  of  the 
working  conditions  an  order  was  made  that 
unless  he  made  payment  of  the  amount  due 
and  costs  within  a  specified  time  his  interest 
should  be  vested  in  the  other  co-holders.  Be 
Neil  d  Murphy  (1908).  M.  C.  O.  279. 

Diamond  drill — Emcuee  for  non-perform- 
ance,]— Held,  that — whether  or  not  diamond 
drilling  was  work  within  the  meaning  of  s. 
160 — as  enough  had  not  been  done  since 
staking,  the  claim  had  become  forfeited,  and 
after  more  than  a  year  of  inactivity,  the 
only  excuse  being  negotiations  with  officers 
of  the  Department,  the  forfeiture  must  be 
considered  final.  Re  Waterman  d  Madden 
(1907),M.  0.0.86. 

Dlstinotioa  betwoen  failure  to  per- 
form  and  f ailnre  to  flle  work — Duties 
of  Recorder.] — If  work  upon  a  claim  has 
been  done  but  report  of  it  has  not  been  filed, 
forfeiture  does  not  occur  until  the  10  days 


allowed  for  filing  (in  addition  to  the  time 
allowed  for  doing  the  work)  have  expired. — 
Until  the  lapse  of  the  10  days  it  is  not  to 
be  presumed  that  the  work  has  not  be&x 
done  and  a  new  staking  (though  the  appli- 
cant may  insist  upon  filing  it)  should  not 
be  recorded  until  the  10  days  have  expired, 
unless  the  Recorder,  after  investigation  (of 
which  notice  should  be  given  to  the  holder  of 
the  claim)  finds  that  the  work  has  not  in 
fact  been  performed. — ^But  where  there  has 
been  failure  to  file  the  report  of  work  as  the 
Act  requires  the  Recorder  will  have  know- 
ledge of  that  from  his  own  records  and 
should  act  upon  that  knowledge  and  cancel 
the  old  claim  and  record  the  new  one  (if 
otherwise  regular)  accordingly.  Re  LeeUe  d 
Mahafy  (1909).  M.  C.  O.  44a 

Entensioa  of  tinie — lUneee  of  holder.] 
— In  case  of  illness  of  the  holder  of  tiie 
claim  and  in  the  other  circumstances  speci- 
fied in  s.  80  (Act  of  1908),  the  Recorder  has 
power  to  extend  the  time  for  performing 
work  upon  a  mining  claim  even  after  the 
time  has  expired ;  but  this  is  a  power  which 
should  be  very  sparingly  exercised,  and  where 
another  claim  has  intervened  only  in  very 
extreme  cases  if  at  all.  Re  Seymour  d 
Caster  (1909),  M.  0.  C.  425. 

See  Re  Milne  d  Drynan  (1909),  H.  a  C. 
455. 


Extraction  of  ore  from  mine — ^Ri^t 
of  contractor  to  percentage  of  fund  repre- 
senting ore  extracted — ^Bargain  with  lessee 
of  mine — Right  against  mortgagee  of  ore 
claiming  under  lessee — ^Notice — Lien  on  fund 
— Fraud.    Forrest  v.  Smith,  9  W.  L.  R.  4TL 

Eztraotioa  of  ore  froni  laiae — Right 

of  contractor  as  against  mortgagee  of  lessee 
to  percentage  of  fund  representing  ore  ex- 
tracted—Bargain with  lessee  of  mine — Right 
against  mortgagee  of  ore  claiming  under 
lessee — Notice — Lien  on  fund — Fraud,] — A 
mortgagee  with  notice  of  an  agreement,  be- 
tween the  owner  and  a  miner  who  takes  out 
ore  for  a  fixed  percentage  of  the  amelter  re- 
turns on  the  ore  extracted,  cannot  daim 
priority  to  the  miner.  Forrest  v.  Smith 
(1908),  14  B.  0.  R.  183,  9  W.  L.  R,  471. 

Extralateral  rii^ta  —  Trial— Adioum- 
ment  of — Mineral  Act,  1891,  s,  ^1.] — ^Appeal 
from  an  order  on  application  to  postpone 
trial,  fixing  a  date  (peremptory)  for  trial 
of  an  action  by  the  owners  of  a  mineral 
claim  for  an  injunction  restrainijng  the  de- 
fendants, who  were  the  owners  of  adjoining 
mineral  claims,  from  running  a  tunnd  from 
their  claims  on  to  the  plaintiff's  ground.  The 
defendants  claimed,  under  s.  31  of  the  Min- 
eral Act  of  1891,  the  right  to  follow  on  to 
the  plaintifiPs  ground  the  vein  of  ore  in 
question,  because  the  apex  of  the  said  v^n 
was  on  the  surface  of  their  daim.  Before 
going  to  trial  the  defendants  wished  to  do 
devdopment  work  in  order  that  they  might 
determine  definitely  the  continuity  of  the 
vein  in  question,  and  they  shewed  that  it 
was  impossible  for  them  to  do  the  work 
needed  by  the  date  fiixed  for  the  trial : — H^d, 
allowing  the  appeal,  that  the  defendants 
should  not  be  forced  on  to  trial  without  be- 
ing given  a  fair  opportunity  of  doing  such 
development  work  as  might  be  necessary 
to   determine   the   position   of   the   apex   of 
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the  Tein  in  question.  Nohle  Five  Mining 
Co.  T.  Last  Chance  Mining  Co.,  23  G.  L.  T. 
252,  9  B.  a  R.  614. 


FaUvre  to  coatvibiite.] — O.,  who  was 

Tuder  ai^reement  with  B.  to  give  the  latter 
t  one-third  interest  in  claims  he  might  ac- 
quire, staked  a  claim  nnder  agreement  with 
S.  to  give  E.,  who  had  made  the  only  real 
discovery  apon  the  property,  a  one-half  in- 
terest Upon  O.  explaining  the  circumstances 
to  B.  and  asking  him  for  money  to  record  the 
daim  as  the  agreement  provided,  B.  re- 
fused to  pay  anything  or  to  have  anything 
to  do  with  the  claim  unless  he  would  be 
given  the  whole  of  it,  and  told  O.  he  might 
take  the  daim  to  some  one  else.  B.  stood 
by  while  O.  and  £}.  were  at  much  trouble  and 
expense  protecting  the  claim  through  litiga- 
tion,  and  he  contributed  nothing  to  the  per- 
formance of  the  working  cunditions,  without 
which  the  claim  would  have  lapsed. — Held, 
that  a  daim  subsequently  brought  by  B.  to 
enforce  an  interest  should  be  dismissed.  Re 
Beauirv  d  O'Keefe  (1908).  M.  C.  C.  288. 


— Permiasion  to  work  — 
Diftmrbing  title.'] — ^Where  on  a  daim  in  a 
forest  reserve  part  of  the  work  filed  was 
dooe  before  permission  to  carry  on  mining 
operations  had  been  received,  but  additional 
work  was  done  afterwards,  whether  enough 
or  not  did  not  appear,  declaration  of  for- 
feiture was  refused,  the  holder  of  the  claim 
having  acted  in  pursuance  of  the  practice  in 
the  district,  the  attack  on  his  claim  not  be- 
ing made  till  long  after  the  occurrence  and 
being  one  that  would  disturb  a  large  number 
of  existing  titles  if  it  succeeded.  Re  Balfour 
4  Hylanda  (1909).  M.  C.  C.  490. 


— Permi»9ion  to  work  — 
Diiturhing  title — PinaUty  of  CommieHonef^e 
i9eiei4m.1 — ^Where  in  a  forest  reserve  the 
work  filed  had  been  done  before  permission 
had  been  received,  though  after  application 
for  it  had  been  made  to  the  Recorder,  who 
allowed  the  work  to  proceed,  and  the  Re- 
corder had  with  knowledge  of  the  facts 
canted  a  certificate  under  s.  78  (4)  (Act 
of  1906),  that  the  work  had  been  performed 
to  his  satisfaction: — Held,  by  the  0>mmis- 
iioBer  that,  upon  these  facts,  and  as  the 
substantial  merits  of  the  case  were  aU  with 
tbe  holders  of  the  daim,  and  as  a  different 
iiliag  would  diBturb  a  very  large  number  of 
titles,  a  declaration  of  forfeiture  should  be 
Rfnsed.— On  appeal  to  the  Divisional  Oourt. 
—BM,  by  the  Court,  quashing  the  appeal, 
that  the  dedslon  of  the  Gommlssioner  as  to 
the  doe  performance  of  the  work  was  final 
tad  not  subject  to  appeal.  Re  Perkins  d 
DfmUmg  (1909),  1  O.  W.  N.  290,  M.  0.  C. 
43(1 


«»£  w^yrldiic  ooadltiona — 

Bairoepeetivity  of  ttatute.'] — ^A  mining  claim 
was  recorded  3rd  October,  1906;  58  days' 
work  was  done  and  filed  upon  it  27th  June, 
1907.  and  63  days  on  24th  October,  1907, 
and  nothing  more  was  done. — Held,  that  the 
time  for  doing  the  3rd  instalment  or  2nd 
Teat's  work  expired  3rd  January,  1909,  and 
that  the  daim  was  thereafter  open  to  re- 
staking.  —  Whatever  may  have  been  the 
pn»per  interpretation  of  s.  164  of  the  Mines 
Act,  1906,  in  regard  to  the  exclusion  from 
Qoorpolation    of    what   was    known   as    the 


close  season,  the  amendment  made  in  1907, 
limiting  the  exclusion  to  periods  of  time 
shorter  than  a  year,  applied  to  all  periods 
of  time  commendng  subsequently  to  its  pass- 
ing, though  the  claim  had  been  recorded  pre- 
viously.— Maintenance  in  full  effect  of  the 
law  of  working  conditions  is  of  vital  im- 
portance and  the  Commissioner  and  Re- 
corders should  be  careful  not  to  exceed  the 
powers  of  relieving  from  forfeiture  given 
them  by  the  Act.  Re  Kollmorgen  d  Mont- 
gomery (1909),  M.  G.  G.  397. 

For  remarks  on  the  importance  of  working 
conditions  see  aJso  Re  Drummond  d  Lavery 
(1908),  M.  G.  G.  at  p.  284. 

Re  KoUmorgen  d  Webster  (1900).  M.  G. 
G.  at  p.  336. 

Lands  open  for  permit.] — A  working 
permit  application  based  on  staking  done 
while  stakings  and  applications  for  mining 
claims  and  another  staking  and  application 
for  a  working  permit  existed  upon  the  prop- 
erty— ^the  applicant  being  by  reason  of  these 
unable  to  shew  by  aflSdavit  as  required  by 
the  Act  that  he  had  no  knowledge  of  any 
adverse  claim,  the  affidavit  in  fact  shewing 
that  he  had  such  knowledge  though  it  stated 
that  in  his  belief  the  adverse  claimants  had 
no  bona  fide  discovery  of  valuable  mineral 
—  was  held  invalid,  under  s.  141  of  The 
Mines  Act,  1906.  Re  Isa  Mining  Co.  d 
Franoey  (1907),  10  O.  W.  R.  31,  M.  G.  O. 
26. 

Looation  —  Certificate  of  work  —  Evi- 
dence to  impugn,] — A  certificate  of  work 
done  on  a  mining  daim  in  British  Gblumbia 
is  conclusive  evidence  that  the  holder  has 
paid  his  rent,  and  can  only  be  impugned  by 
the  Grown.  Coplen  v.  CaUaghan,  30  S,  G. 
R.  555,  and  CoUum  v.  Manley,  22  G.  L.  T. 
278,  32  S.  G.  R.  371,  followed.  G.,  believing 
that  the  statutory  work  had  not  been  done  on 
mining  daims,  and  that  they  were  therefore 
vacant,  located  and  recorded  them  under  new 
names  as  his  own,  and  brought  an  action 
claiming  an  adverse  right  thereto:  —  Held, 
affirming  the  judgment  in  8  B.  G.  R.  225, 
that  evidence  to  impugn  the  certificate  of 
work  given  to  the  prior  locators  was  rightly 
rejected  at  the  trial.  Cleary  v.  Boscowitz, 
22  G.  L.  T.  278. 52  S.  G.  R.  417. 

Miners*  lay  agreameat  —  Master  and 
servant — ^Breadi  of  contract  —  Dismissal  of 
servant — ^Wages— »I>amage8 — ^Theft  of  min- 
eral— ^Action  to  recover  property  —  Trial  — 
Findings  of  jury — Perverse  verdict — ^Appeal 
— Gosts.  Brindamour  v.  Rohert,  Robert  T. 
Brindamour  (Yuk.),  6  W.  L.  R.  821. 


_  owner — Negligence — Accident  to 
miner — Statutory  duty.] — Section  25  of  the 
Inspection  of  Metalliferous  Mines 'Act  was 
not  intended  to  impose  unreasonable  burdens 
upon  the  mine  owner,  and  therefore  he  is 
only  required  to  use  reasonable  precautions 
against  accidents  to  miners.  McDonald  v. 
Can,  Pac.  Ewploration  Co.,  7  B.  G.  R.  39. 

Mining  regnlatlons  —  Representation 
work  —  Rights  of  different  Crown  grantees 
to  same  ground,] — In  July,  1898,  the  plain- 
tiff located  and  obtained  a  Oown  grant  for 
placer  mining  in  respect  of  a  claim,  and  on 
the  25th  January,  1898,  one  Mensing  located 
a  daim,  and  recorded  it  the  next  day,  and  on 
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the  succeeding  27th  Ck;tober.  a  few  minutes 
after  midnight  on  the  26th.  the  defendant  re- 
located it  as  ground  abandoned  and  open  to 
occupation  on  the  ground  of  non-representa- 
tion. The  two  claims  overlapped.  On  the 
10th  November,  1898,  the  defendant  obtained 
her  Grown  grant  for  placer  mining,  covering 
the  ground  in  dispute,  and  being  a  re-location 
of  Mensing's  old  land.  The  Gold  Commis- 
sioner had  made  a  rule  that  three  months' 
continuous  work  in  the  year  was  sufllcient, 
and  by  the  regulations  a  claim  was  deemed 
abandoned  after  it  had  remained  unworked 
on  working  days  for  the  space  of  seventy-two 
hours: — Held,  that  the  defendant's  Crown 
grant  must  prevail  over  that  of  the  plain- 
tiff. Victor  v.  Butler,  21  C.  L.  T.  454,  8 
B.  C.  R.  100. 

He^loetliis  ^  eoatvibute.]  —  See  Re 

€eymour  d  Logan  (1909).  M.  O.  C.  421. 

Operatloa  under  option  —  Chwage^  in 
method — Title  to  adjoining  property — Estop- 
peh] — ^A  mining  property  was  operated  under 
the  terms  of  an  option  to  purchase,  which 
contained  a  provision  that,  upon  failure  to 
perform  certain  conditions  within  a  specified 
time,  the  property,  machinery  and  plant 
should  revert  to  the  plaintiff  company.  In 
the  course  of  operating  the  mine  the  parties 
holding  the  option  removed  a  portion  of  the 
buildings  and  plant  to  an  adjoining  property, 
owned  by  a  third  party,  and  sunk  a  shaft 
there  and  made  other  changes  which  rendered 
the  former  method  of  operating  the  mine 
useless. — Held,  that  neither  the  parties  hold- 
ing the  option  nor  their  agent,  who  had  full 
knowledge  of  the  facts,  could  acquire  title 
to  the  adjoining  property  and  hold  the  same 
adversely  to  plaintiff.  Empire  Coal,  etc.  Co. 
V.  Patrick,  43  N.  S.  R.  05.  6  E.  li.  R.  26a 

PlAoer  mlwliig — ^Lay  agreement — ^Lease 
— Forfeiture — Breach  of  conditions — Failure 
to  carry  on  mining  operations — Waiver — ^Ac- 
ceptance of  percentage  of  output.  Claey  ▼. 
Meyers  (Yuk.),  2  W.  L.  R.  289. 

PImoer  «»<**iiig — Re-location  of  daim — 
Alleged  failure  to  perform  representation 
work— Sufficiency  of  work  done  —  Time  for 
filing  affidavits  proving  work  —  Additional 
affidavits — Declaration  that  claim  vacant — 
Re-staking  by  new  locators — Numbering  — 
Notice  —  Construction  of  mining  regula- 
tions —  "Deemed  to  be  abandoned" — Min- 
ing recorder  —  Gold  commissioner — Jurisdic- 
tion. Oram  y.  Treadgold  (Yuk.),  4  W.  L. 
R.  173. 

Recifltratioa   of   Acv^^inent.]    —   An 

agreement  by  which  owner  or  lessee  of  a 
mine  authorises  another  to  work  it  on  shares 
need  not  be  registered  under  B.  B.  Bills  of 
Sale  Act,  1905.  Traves  v.  Forest  (1909), 
14  B.  C.  R.  183. 

Affirmed,  42  S.  C.  R.  514. 

Report  of  work.] — ^Failure  to  file  a  re- 
port of  work,  even  though  the  work  has 
been  performed,  will  of  itself  cause  a  for- 
feiture. Re  Kollmorpen  d  Welster  (1909), 
M.  C.  C.  334. 

Report  of  work — Failure  of  Recorder  to 
enter. ^ — Failure  of  the  Recorder  to  enter 
upon  the  record  of  a  claim  a  report  of  work 


duly  filed  will  not  woric  a  forfeiture  of  the 
claim.  Re  Bennett  d  Hplanda  d  Barr 
(1910),  M.  aC.  465. 


Staking  and  applloattim  for  permit] 

— S.  and  P.  disputed  the  mining  claim  and 
working  permit  applications  of  M.  and  M., 
and  claimed  the  property  under  mining 
claim  applications  filed  by  themselves.  The 
Commissioner  on  application  of  M.  and  M. 
issued  an  appointment  for  the  dispositlott  of 
all  matters  concerning  the  property,  and 
upon  the  evidence  adduced  declared  that  none 
of  the  parties  had  any  valid  application  or 
claim,  holding  that  all  the  mining  claim  ap- 
plications were  invalid  for  lack  of  discovery, 
and  that  the  working  permit  application  was 
invalid  by  reason  of  failure  to  mark  the  ap- 
plicant's name  or  license  No.  on  the  No. 
2,  No.  3  and  No.  4  posts,  failure  to  do  any 
fresh  blazing,  failure  to  shew  in  the  appli- 
cation or  sketch  the  length  of  the  bound- 
aries  and  failure  to  make  affidavit  either  in 
sulMtance  or  in  form  as  the  Act  required.— 
On  appeal  to  the  Divisional  Court — Ee^ 
dismissing  the  appeal,  that  the  Commissioner 
was  right  in  determining  upon  the  validity 
of  all  the  applications  and  that  the  prepon- 
derance of  evidence  was  clearly  in  favour  of 
his  finding.  Re  Bpurr  d  Penny  d  Murphf 
(1909),  14  O.  W.  R.  1239.  M.  C.  C.  39a 
1  O.  W.  N.  287. 

Time  for  applie*tiom  for  permit.]— 

S.  141  (13)  of  the  Mines  Act^  1906,  requir- 
ing an  applicant  for  a  working  permit  to 
procure  it  within  70  days  after  the  staking 
out,  is  imperative  and  not  merely  directory, 
and  unless  complied  with  strictly,  so  far  at 
least  as  the  things  required  to  be  done  by 
the  applicant  are  concerned,  the  application 
would  be  void.  Re  McBean  d  Green  (1906)> 
M.  C.  C.  14. 

Use  of  permit.]  —  Where  discovery  of 
valuable  mineral  cannot  readily  be  made  the 
proper  course  is  to  procure  a  working  per- 
mit upon  the  property.  Re  Wniermon  d 
Madden  (1907),  M.  C.  C.  86. 


Workliftc  acreoBieat  or  Itinoe  —  17m 

of  Umber  on  oJoifii  —  Ore-hins  nmd  traw^ 
way,  fight  to  use  of  —  Covenant  —  Daei- 
ages.] —  The  defendant,  by  an  agreement  un- 
der seal,  purported  to  lease  to  the  plaintiff  a 
portion  of  a  quartz  mine,  the  plaintiff  coven- 
anting, inter  dUa,  to  open  and  maintain  in 
good  repair  100  feet  of  No.  6  level  from  the 
mouth  inwards,  to  remove  all  broken  ore,  and 
to  sort  out  and  preserve  for  shipment  such 
material  as  could  be  profitably  sorted,  to 
place  all  concentrating  ore  on  the  dump  as 
directed  by  the  defendant,  to  work  the  de- 
mised area  in  a  good  and  miner-like  manner 
to  the  satisfaction  of  the  defendant,  and  to 
insure  by  means  of  timbering,  etc,  as  re- 
quired by  defendant,  the  safety  of  the  work- 
ings and  their  permanency.  The  defendant 
was  to  receive  the  returns  from  all  ore 
shipped,  first  making  certain  deductions,  to 
keep  certain  percentages  from  the  amounts 
received,  and  pay  the  balance  to  the  plain- 
tiff:— Held,  that  these  provisions  constituted 
a  contract  merely  to  win  the  ore  for  a  ^ding 
percentage  of  the  returns,  and  was  not  a 
lease. — ^The  plaintiff  claimed  damages  for  be- 
ing prevented  by  the  defendant  from  using 
the  timber  on  the  claim  in  his  operations  on- 
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der  the  agreement,  for  tearing  ap  and  remov- 
ing the  ore-track  and  trestle  which  were 
alleged  to  be  the  only  means  for  working  the 
ore,  and  also  for  preventing  the  plaintiff 
from  using  certain  ore-bins  and  a  track  in 
connection  with  the  same  at  the  month  of 
the  level. — Held,  that,  as  the  agreement  was 
aileDt  concerning  the  use  of  the  timber,  track, 
trestle,  and  ore-bins,  it  should  have  been  left 
to  the  jnry  to  find  whether  there  was  a  dis- 
tinct collateral  agreement  concerning  these 
matters,  and  if  so,  what  it  was.  Halpin  v. 
Fowler  (No.  2),  5  W.  L.  R.  226,  12  B.  C. 
B.  447. 


19.  IfiSGEixANious  Gases. 

Coal  lOmes  Regulation  Aot — ^Election 
of  check  weighman — ^Mode  of  making  up  list 
of  voters — ^Acquiescence — Quo  ioarranto.  Re 
MeBom,  2  E.  L.  R.  160. 


Aot — Mining  regula- 
thm — Rayaltie9 — Placer  miner — Renewal  of 
front.] — Section  17  of  the  Mining  Regula- 
tioDs  passed  under  the  Dominion  Lands  Act 
(R.  8.  G.  c.  54)  does  not,  on  its  true  con- 
struction, extend  to  the  holder  of  a  grant  for 
placer  mining  the  same  privileges  as  to  a 
renewal  of  his  grant  whldi  are  accorded  to 
the  holder  of  a  quartz  mining  grant.  The 
placer  miner,  on  renewal  (to  which  he  has 
no  absolute,  but  only  a  preferential  right), 
holds  under  an  annual  grant  in  substitution 
for,  but  not  in  continuation  of,  his  original 
grant  And  the  renewed  grant  is  subject 
to  all  such  regulations  as  may  be  in  force 
at  the  date  when  it  comes  into  operation, 
whether  or  not  it  was  made  during  the  cur- 
rency of  an  existing  grant: — Held,  that  the 
Governor  in  council  has  power  to  make  regu- 
lations requiring  the  placer  miner  to  pay  a 
percentage  on  the  proceeds  realised  from  the 
grant.  Such  an  imposition,  called  a  royalty, 
is  not  a  tax,  but  is  a  reservation  which  the 
owner  in  fee  is  entitled  to  make  out  of  his 
grant  Judgment  in  Rex  v.  Chappelle,  32 
8.  G.  R.  SSlfi,  affirmed.  ChappeUe  v.  Rem, 
Cannock  v.  Rem,  Tweed  Y.  Rem,  [1904]  A.  G. 
588. 


Hydimii]i«  lease — Pleading  —  Diapuie 
note  —  Special  defence — Free-miner's  certifi- 
eate  —  Recorded  interest  —  New  defence  on 
appeal  —  Jurisdiction  of  County  Court,] — 
iMfence  setting  up  failure  to  comply  with  the 
proTisions  of  the  Placer  Mining  Act  must  be 
specifically  pleaded,  e,g.,  lack  of  a  free  miner's 
certificate  and  failure  to  record  interest. — 
Unless  exception  is  taken  at  the  trial  to  the 
joriadiction  of  the  Gounty  Gourt,  it  will  not 
be  entertained  on  appeal.  GeUnas  v.  Clark, 
8  B.  a  R.  42,  1  M.  G.  G.  428,  foUowed. 
Stephenson  v.  Stephenson,  13  B.  G.  R.  115. 


_  <Kf  oil  rlshtfl — Condition — Time 
— Well  to  he  ** commenced" — Preparations 
far  drUUng.] — ^An  '*  oil  lease,"  or  agreement 
vnder  which  the  lessee  was  to  have  the  right 
to  take  oil  from  the  land  of  the  lessors,  pro- 
vided that  "if  within  six  months  from  date 
a  veil  has  not  been  commenced  on  said  prem- 
ises, this  lease  shall  be  null  and  void."  The 
veil  contemplated  involved  drilling  into  the 
ground  or  through  rock  several  hundred  feet. 
^hen  the  six  months  -had  expired,  it  was 
cai..— 89 


found  that  the  lessee  had  done  no  work  on  the 
ground,  but  had  put  upon  the  place  where  the 
well  was  to  be  drilled  some  plant  suitable  for 
the  contemplated  operation,  at  an  expense  of 
^200: — Held,  that  this  did  not  amount  to  a 
commencement  of  the  well;  the  terms  of  the 
lease  imported  that  some  work  was  contem- 
plated upon  and  in  the  ground — "  breaking 
the  ground  "  in  order  to  the  commencement 
of  a  well.  Lang  v.  Provincial  Natural  Gas 
d  Fuel  Co.,  Utz  V.  Lang,  12  O.  W.  R.  671 
17  O.  L.  R.  262. 

Iden  for  wages  llled  too  late  witli 
regard  to  period  of  serrioe — Subsequent 
services  as  watchman — No  right  to  Hen  for — 
Voluntary  services  enhancing  value  of 
mine  —  Service  of  originating  summons.] — 
Plaintiff,  a  mine  foreman  for  defendant  T., 
having  received  a  letter  from  T.  intimating 
his  intention  of  closing  down  the  mine,  where- 
upon plaintiff  arranged  to  look  after  the  mine 
as  a  watchman  at  reduced  wages : — Held,  that 
plaintiff  not  having  filed  his  lien  for  wages 
prior  to  the  reduction  within  30  days,  as  re- 
quired by  s.  9,  has  lost  his  lien  therefor  and 
had  no  Uen  under  s.  3  above  for  prospecting 
done  after  the  reduction,  such  prospecting 
being  voluntary,  he  having  been  retained 
^S^^J.  ^  ^  watchman.  Kerruish  v.  Senkler 
(1909),  12  W.  L.  R.  324. 

Location  of  placer  olaim  over  lode 
elaim — Essentials  of  a  placer  location  — 
Application  and  declaration— ^old  Commis- 
sioner— Appeal — Pleadings — Issue  not  raised 
in  Court  below.] — Held,  that  a  placer  daim 
may  be  located  on  a  lode  claim.— 2.  A  Gold 
Gommlssioner  had  no  authority  to  change 
the  entire  location  of  a  placer  claim,  and 
an  order  to  that  effect  made  by  him  is  null 
and  void. — 3.  Where  it  is  sought  to  sustain 
an  appeal  on  an  issue  outside  the  record, 
on  the  ground  that  nevertheless  it  was  an 
issue  fought  out  in  the  course  of  the  trial. 
It  must,  particularly  in  a  charge  of  fraud, 
appear  that  the  attention  of  the  Gourt  and 
the  adversary  was  directed  to  the  fact  that 
such  an  issue  was  being  raised,  otherwise  a 
waiver  of  the  necessity  for  a  formal  plead- 
ing will  not  be  assumed.  Per  Martin.  J., 
at  the  trial,  that  upon  a  locator  of  a  placer 
claim  tendering  to  the  proper  officer  the  pro- 
per fee  and  documents,  he  is  entitled  to  ob- 
tain a  record  for  the  claim,  and  the  officer 
has  no  discretion  in  the  issuance  thereof,  and 
where  the  record  is  not  granted  to  him  in 
due  course,  he  shall,  under  the  remedial  pro- 
vxMons  of  s,  19  of  the  Placer  Mining  Act, 
1901,  be  deemed  to  have  had  such  record 
issued  to  him  at  the  time  of  his  applicatiMi 
therefor.— 2.  The  validity  of  the  placer  min- 
ing record  primarily  depends  upon  the  mere 
belief  of  the  locator,  based  upon  indications 
he  has  observed  on  the  claim  in  the  exist- 
ence of  a  deposit  of  placer  gold  thereon. 
Tanvhe  v.  Morgan,  25  C.  L.  T.  49,  11  B.  G. 
K,  To. 

Miner's  Uen  for  wases  —  Lien  not 
fUed  m  ttme — Preservation  of  Uen — Occa- 
sional services.] — Proceedings  to  enforce  a 
lien  for  wages: — Held,  that  the  occasional 
visits  made  by  claimant  will  not  entitle  him 
to  a  lien.  Baxter  v.  Senkler  (1909),  12  W. 
Li.  R.  463. 
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lUiiers*    Lien    Ordiaaaoe    (Tulco] 

Action  to  enforce  lien  for  wages — Time  of 
registering  claim  for  lien  —  Lapse  of  time 
since  completion  of  ioork — Period  of  credit 
— Acceptance  of  due  biU — Time  given  after 
work  done — Mortgage — Rights  of,} — Plain- 
tiff quit  work  on  14th  November,  having 
worked  2  days,  3  hoars  in  that  month.  On 
6th  December  he  received  from  defendant  a 
due  bill  for  $198.50  for  November  and  prior 
work.  His  lien  for  latter  amount  was  filed 
on  25th  May  following:  —  Held,  that  as 
credit  was  given  after  work  completely  fin- 
ished, there  is  no  lien  except  as  to  Novem- 
ber work,  amounting  to  $11.80.  which  is 
Haved  by  s.  9  of  above  Ordinance.  Sairanen 
V.  Fortki,  11  W.  li.  E.  456. 

Ifinera'    Lien   Ordinance    (Tnlcon) — 

Enforcement  of  liens  for  material  and  wages 
by  son  of  recorded  owner  of  placer  minin^^ 
claims — Evidence  establishing  partnership — 
Claims  of  other  Uenholders  against  partner- 
ship  interest  —  Pleading  —  Estoppel— Mort- 
gagee —  Egecution  creditor.}  —  Actions  un- 
der Yukon  Miners'  Lien  Ordinance.  A.,  a 
son  of  defendant,  claimed  a  lien  for  wages: 
— Heldj  that  A.  was  a  partner  of  defendant. 
Other  plaintiffs  had  made  no  claim  against 
A.,  and  it  was  now  too  late  to  add  him  under 
the  section  of  the  above  Ordinance  provid- 
ing that  *'  the  Judge  shall  make  such  order 
as  he  thinks  just.^'  It  was  held,  notwith- 
standing, that  no  claim  was  made  against 
A.,  that  the  other  plaintiffs  have  established 
a  lien  against  the  mining  claim  in  question. 
Roal  Y,  Rodenkerch,  Rodenkerch  Y,  Roden^ 
kerch,  Record  v.  Rodenkerch,  11  W.  L.  R. 
447. 

Miner'*  liene  —  Assertion  of  one  Hen 
against  two  claims — Yukon  Miners*  lAen  Or- 
dinance— Placer  Mining  Act  —  Grouping  of 
claims  —  Partnership  agreement — Lay  agree- 
ment— "/n  respect  to**] — Plaintiff  had  been 
given  by  defendant  two  separate  time  checks 
for  work  done  on  two  minmg  claims : — Held, 
that  the  grouping  of  the  claims  will  not 
make  a  lien  attach  to  more  than  one  claim. 
**  In  respect  to  **  means  **  in  reference  to " 
or  *'  pertaining  to.*'  McLean  Y.  McDonald, 
11  W.  L.  R.  262. 

Held,  further,  that  there  can  be  no  per- 
sonal judgment  against  defendants  under  the 
above  lien  Ordinance.  Ibid,,  11  W.  L.  R. 
389. 

Miner'g  liens  —  Contract — Trespass.] — 
Held,  that  as  defendant  did  not  own  the 
claim  plaintiffs'  liens  did  not  attach.  For 
particulars  see  Olsen  v.  Desjarlais,  infra 
565.  Lareau  v.  Olsen  (1909),  12  W.  L.  R. 
462. 

BSiner's  liena — Wages  —  Claims  under 
Miners'  Lien  Ordinance  for  work  done  for 
layman — Defence  by  owner  of  mining  lands 
— Acceptance  by  miners  of  layman's  cheques 
—  Payment — ^Delay  in  presentment — Laches 
— ^Waiver — Practice — Enforcement  of  liens — 
Originating  summons  —  Certificate  of  com- 
mencement of  proceedings  —  Time  —  Signa- 
ture of  clerk  of  Court.  Duggan  v.  Corbett, 
7  W.  L.  R.  693. 

iffi^tiw^  eonipany — Judgment  against  — 
Wages  —  Directors  —  Manager  —  Dismis- 
sal of  action,] — ^4  manager  of  a  company  is 


not  a  labourer,  servant  or  apprentice  with- 
in the  meaning  of  s.  8  of  the  Ontario  Mining 
Companies  Incorporation  Act,  R.  S.  O.  c 
197.  An  action  brought  against  two  direct- 
ors of  a  mining  company  by  such  manager, 
who  had  recovered  a  judgment  against  the 
company  for  wages  due  him  and  payments 
made  on  their  behalf  to  labourers  and  ser- 
vants, and  had  subsequently  obtained  assign- 
ments of  the  amounts  paid«  was  diami^ed 
on  a  motion  under  Rule  616^  on  the  ground 
that  the  action  in  which  judgment  was  re- 
covered was  not  such  an  action  as  is  con- 
templated by  s.  8.  Herman  v.  Wilson,  20 
C.  L.  T.  382.  32  O.  R.  60. 


lease — HydrauKo  grant — Legis- 
lation —  Riparian  rights  —  Watercourses — 
Deed — Dominion  mining  regulations,] — ^An 
hydraulic  mining  lease,  granted  in  1900,  for 
a  location  in  the  H'unker  Creek  Valley,  in 
Yukon  Territoiy,  extended  along  both  ^nks 
of  the  creek,  and,  subject  to  all  subsisting 
rights,  included  a  point  at  which,  in  ISOi, 
the  plaintiff  acquired,  under  the  Dominion 
mining  regulations  then  in  force,  the  right  to 
divert  a  portion  of  the  waters  of  the  creek, 
subject  to  then  subsisting  rights,  for  work- 
ing his  placer  mining  claims: — Held^  that, 
under  a  proper  couBtruction  of  dause  10  of 
the  hydraulic  mining  regulations,  waters 
flowing  through  or  past  the  locati<m  were 
subject  to  be  dealt  with  under  the  regula- 
tions of  August,  1898;  that  the  hydraulic 
grant  conferred  no  prior  privileges  or  para- 
mount riparian  rights  upon  the  lessee,  and 
that  the  grant  to  the  plaintiff  was  of  a 
substantial  user  of  the  waters,  which  was 
not  subject  to  the  common  law  rights  of 
riparian  owners,  and  entitled  him,  by  all 
reasonable  means  necessary  for  the  purpose 
of  working  his  placer  claims,  to  divert  the 
portion  of  the  flowing  waters  so  acquired  by 
him  without  interfering  on  the  part  of  th« 
lessee  of  the  hydraulic  privileges.  Klondike 
Government  Concession  v.  McDonald^  27  C 
L.  T.  157,  38  S.  C.  R.  79. 


Petition  to   eaneel  "wmtmr  reeord  — 

Water  Clauses  Consolidation  Act,  s,  S6 — R^ 
trial — Viva  voce  easamination  of  witnesses-^ 
Change  of  venue — Proper  registry — Forum.] 
— The  right  of  appeal  upon  petition  to  caned 
a  water  record  under  s.  36  of  the  Water 
Clauses  Consolidation  Act  is  in  effect  a  ri^t 
to  a  re-trial  before  a  Judge  of  the  County 
Court  or  a  Judge  of  the  Supreme  Court; 
and  the  appropriate  method  of  dealing  with 
questions  of  fact  on  that  appeal  is  by  ex- 
amination and  cross-examination  of  witneses 
viva  voce,  Ross  v.  Thompson,  10  B.  C.  B. 
177,  followed. — ^There  is  jurisdiction  to  change 
the  place  of  hearing  of  the  appeal  or  trial; 
and  an  application  may  be  heaid  at  Victoria, 
although  the  petition  was  filed  in  the  Van- 
couver registry.  Wallace  ▼.  Flewis^  U  B. 
C.  R.  328,  2  W.  L.  R.  la 

Petrolenm  Bounty  Aot  (Do^)  1904, 

s.  Z— Owner  of  land  a  producer  wtthin  the 
meaning  of  Act] — Where  petroleum  oil  is 
extracted  from  wells,  under  an  agreement 
with  the  owner  of  the  land  to  pay  him  one- 
eighth  of  the  oil  produced,  the  owner  of  the 
land  is  a  producer  of  petroleum  oil  within  the 
meaning  of  the  Petroleum  Bounty  Act 
(Dom.),  1904,  8.  2,  and  ia  entitled  to  one- 
eighth  of  the  bounty  received  for  producing 
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nich  oU.~^adgment  of  Divisional  Ck>urt 
(1909).  14  O.  W.  R.  926,  1  O.  W.  N.  147, 
and  of  Clute,  J.,  at  trial,  affinned.  Smith  v. 
Blffinfield  OU  d  Gas  Co.  (1910).  16  O.  W. 
K.  470,  1  O.  W.  N.  944. 

Pwtrolmua  Bounty  Aot  (Dom.)  1004, 

I.  2 — Owner  of  land  a  producer  toithin  the 
meaning  of  Act.] — Where  petroleum  oil  is 
extncted  from  wells  ander  an  agreement  with 
tlie  owner  of  the  land  to  pay  him  one-eighth 
of  the  oil  produced,  the  owner  of  the  land  is 
t  producer  of  petroleum  oil  within  the  mean- 
iBf  of  the  Petroleum  Bounty  Act  (Dom.)t 
IwM,  a  2,  and  is  entitled  to  one-eighth  of  the 
bounty  received  for  producing  such  oil.  Smith 
T.  Elginfield  OH  d  Ga»  Devel,  Go.  (1909),  14 
0.  W.  R.  926.  1  O.  W.  N.  147,  Thompson  v. 
TsDol  Oa  d  Ga»  Co.  (1909),  14  O.  W.  R. 
971. 1  O.  W.  N.  152. 


upon  their  joint  interests. — ^Divisional  Court 
dismissed  plaintiff's  appeal  with  costs. 
Moffat  v.  Gladstone  Mines  Ltd.  (1910),  17 
O.  W.  R.  17,  2  O.  W.  N.  73. 


-Use  of  stream — Ripar- 
ian proprietors  — ^"Deposit  of  debris  and  tail- 
ings —  Injury  to  lower  owners — Reasonable 
use  of  water — ^Industrial  necessity — Injunc- 
tion —  Damages  —  Reduction  on  appeal  to 
nominal  damages — CkMts.  McLaren  v.  7en- 
te»,  McLaren  v.  Elliott  (Yuk.),  3  W.  L.  R. 
199,  4  W.  li.  R.  162. 

PlAoer  •■g<«<^ff  Aet  and  Besvlatloiu 

—Application  for  renewal  grant  —  Duty  of 
Mining  Recorder  —  Payment  of  fee — Change 
in  regulations — ^Additional  fee — Waiver — In- 
itnictiona  of  department  —  Mandamus — ^Dis- 
cretion. Be  Morrison  (Yuk.),  6  W.  L.  R. 
606. 

Ballwmy — Right  of  wag — Bnoroaohment 
—  Statutes  —  Trespass  —  Damages.]  — 
Action  for  damages  for  encroachment  upon 
and  taking  away  valuable  mineral  under 
the  land  occupied  by  plaintiff  railway  as 
"right  of  way."  Appeal  from  10  O.  W.  R. 
1110  to  Cpurt  of  Appeal  dismissed,  follow- 
ing decision  of  the  Judicial  Committee  of 
Privy  Council  in  La  Rose  Mining  Co.  v. 
Temiskaming  d  Northern  Ont.  Rw.  Com. 
C.  R,  [1909]  A.  C.  347;  Temiskaming  d 
Northern  Ontario  Rw.  Com.  y.  Alpha  Mining 
Cc,  13  O.  W.  R.  804. 


Mortgage  in  possession — Trespass — Justifica- 
tion under  lease  prior  to  mortgage — Title  of 
mortgagor — ^Unlicensed  foreign  company  — 
Bale  under  power — ^Purchase  by  agent  of 
nortgagee — ^Notice  of  sale — ^Registration  of 
lease— Agency  of  lessee's  husband.  Clagy  v. 
TkonHmm   (Yuk.),  2  W.  L.  R.  534. 

Bayit  <Kf  laliilng  enffineer — Injune- 
iioii  to  restrain  publication  of  —  Object  of 
pMieation  —  Formation  of  syndicate  — 
Comwum  interests  —  Ratification  of  publico^ 
tiom.] — ^Plaintiff  jiirepared  a  mining  report  to 
sauMt  one  Waruen  to  form  a  syndicate  to 
parduLse  certain  mining  claims.  The  orig- 
iaal  syndicate  idea  fell  through,  but  later  a 
company  was  formed,  and  a  large  number  of 
copies  of  the  report  were  published  with  the 
dxnpany's  pioapectus.  Plaintiff  asked  for 
ta  injonction  to  restrain  this  publication. — 
T«et*sL  J.,  heU  (16  O.  W.  R.  158,  1  O.  W. 
K.  817),  that  the  action  should  be  dismissed 
,  on  the  grounds  of  common  interest  of  plain- 
tiff and  Warden  and  the  fact  that  the  report 
was  prepared  to  aasist  Warden  in  realising 


Beserratioa  in  Crown  grsait — **  Min- 
eral oils  " — Whether  included  in  "  mines  and 
minerals" — Saskatchewan  Land  Titles  Act.} 
— In  the  original  grant  from  the  C^rown,  aU 
**  mines  and  minerals  "  were  reserved.  — In 
transfer  by  M.  to  F.  all  '^mines,  miner- 
als, and  mineral  oils "  were  reserved : — 
Heldy  that  "mineral  oils"  come  within  the 
reservation  of  *' minerals"  contained  in  the 
original  grant  from  the  Crown,  and  there- 
fore M.  has  no  right  to  reserve  *' mineral 
oils."  Re  Mackenzie  d  Mann  d  Foley 
(Sask.),  10  W.  L.  R.  668. 

Royaltiea — Dominion  Lands  Act — Pub- 
lication of  regulations — Renewal  of  license — 
Voluntary  payment.}  —  The  Dominion  Gov- 
ernment, by  regulations  made  under  tiie 
Dominion  Lands  Act,  may  validly  reserve  a 
royalty  on  gold  produced  by  a  placer  mining 
in  the  Yukon,  through  the  miner,  by  his  li- 
cense, has  the  "  exclusive  right  "  to  all  the 
gold  mines — that  is,  exclusive  only  against 
quartz  or  hydraulic  licenses  or  owners  of 
surface  rights,  and  not  against  the  Crown. 
The  provision  of  s.  91  of  the  Dominion  Lands 
Act  as  to  publication  of  regulations,  means 
that  the  regulations  do  not  come  into  force 
on  publication  in  the  last  of  four  successive 
weeks  in  the  Gazette,  but  only  on  the  ex- 
piration of  one  week  therefrom.  Where  reg- 
ulations provided  that  failure  to  pay  royal- 
ties would  forfeit  the  claim,  and  a  notice 
to  that  effect  was  posted  on  the  claim  and 
served  on  the  licensee,  payment  by  the  latter 
under  protest  was  not  a  voluntary  payment. 
One  of  the  regulations  of  1889  was,  that  "the 
entry  of  every  holder  of  a  grant  for  placer 
mining  had  to  be  renewed  and  his  receipt 
relinquished  and  replaced  every  year: — 
Heldt  reversing  the  judgment  in  7  Ex.  C.  R. 
414,  that  the  new  entry  and  receipt  did  not 
entitle  the  holder  to  mine  on  the  terms  and 
conditions  in  his  original  grant  only  but  he 
was  subject  to  the  terms  of  any  regulations 
made  since  such  grant  was  issued.  The 
new  entry  cannot  be  made  and  new  re- 
ceipt given  until  the  term  of  the  grant  has 
expired.  Therefore,  where  a  grant  for  one 
year  was  issued  in  December,  1896,  and  in 
August,  1897,  the  renewal  license  was 
given  to  the  miner,  such  renewal  only  took 
effect  in  December.  1897,  and  was  subject 
to  regulations  made  in  September  of  that 
year.  Regulations  in  force  when  a  license 
issued,  were  shortly  afterwards  cancelled 
bv  new  regulations  imposing  a  smaller  roy- 
alty.— Held,  that  the  new  regulations  were 
substituted  for  the  others  and  applied  to 
said  license.  Rex  v.  Chappelley  Rew  v.  Car- 
mack,  Reit  v.  Tweed,  23  C.  L.  T.  84,  32 
S.  C.  R.  58a 

Leave  to  appeal  granted  by  the  Judicial 
Committee,  23  C.  L.  T.  163. 

Treapaaa — Action  for  —  Discovery — tn- 
spection- — Order  for — Copies  of  plans — I7n- 
dertaking  for  damages  —  Seourtty.} — ^This 
was  an  action  of  trespass  to  extralateral 
rights  appurtenant  to  a  mineral  daim 
located  and  recorded  in  1891,  and  the  point  in 
dispute  was  as  to  the  terms  of  an  inspection 
order  enabling  the  plaintiffs  to  inspect  the 
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defendants*  workings: — Held,  affirming  the 
decision  of  McColl,  C.J.,  that  the  order  might 
allow  the  inspection  party  to  make  copies 
of  plans,  charts,  Ac,  of  the  other  party's 
workings. — 2,  That  the  order  should  contain 
an  undertaking  for  damages,  and  the  practice 
does  not  require  security  to  be  given.  Star 
Mining  d  MilUng  Co.  v.  White  Co.,  22  C. 
li.  T.  104,  9  B.  C.  R.  9. 

TrespaMi  to  miiiims  olaim — Right  of 
action — Status  of  plaintiff  —  Purchaser  in 
possession  under  agreement  with  vendor — 
Maintenance — ^Damages — Value  of  mineral 
in  the  ground — Severance — Qwtntum  of  dam- 
ages— Milder  rule.  Kincaid  v.  Lamb  (Yuks.), 
4  W.  L.  R.  167. 

Trespaas  to  plaoor  mining  elalm  — 

Evidence  — ^Award  —  Estimate  of  value  of 
pay-dirt — Plans  and  survey*— Appointment 
of  surveyor — ^Estoppel  —  Wilful  trespass  — 
Action  —  Parties  —  Assignment  of  chose  in 
action— "  Right "—"  Claim  "  —  Demand  — 
Tort — Right  of  action — ^Addition  of  parties — 
Damages— Costs.  HUditeh  v.  Yott,  9  W.  L. 
R.  53. 

Trespass  workings  —  Extralateral 
rights — Continuous  or  faulted  veins — Evi- 
denoe — Inspection  —  Conflicting  theories.  ] — 
In  a  contest  to  determine  the  question  as  to 
whether  a  particular  vein,  called  the  Star 
vein,  was  continuous,  or  whether  it  was 
faulted  by  another  vein  styled  the  Black  or 
Barren  Fissure,  the  Court,  after  inspection 
of  the  mine,  in  presence  of  an  engineer  chosen 
by  each  party,  ordered  certain  work  to  be 
done  with  a  view  to  ascertaining  which 
theory  was  correct  The  facts  that  in  three 
different  places  identically  the  same  ma- 
terial was  found  in  the  Star  vein  and  in  the 
Fissure;  that  ore  was  found  in  the  first  283 
feet  of  the  Fissure  of  the  same  character  as 
that  in  the  Star  vein,  and  distributed  over 
its  entire  width;  that  experiments  destroyed 
the  theory  of  junction  or  cut  off  in  all  slopes 
and  levels  in  the  mine  where  it  was  alleged 
that  such  existed ;  that  in  all  pits  dug  on  the 
apex  the  same  vein  matter  was  visible;  that 
assay  ore  was  found  in  a  pit  on  the  apex 
corresponding  to  the  middle  of  the  barren 
vein;  that  the  defendants  had  followed  up 
their  vein  into  and  along  the  Black  Fissure 
for  over  1,000  feet'  without  cross-cutting: 
were  sufficient  to  warrant  the  conclusion  that 
the  two  veins  were  continuous  in  fact,  and 
that  one  vein  did  not  fault  the  other;  and 
outweighed  the  circumstances  that  the  Fis- 
sure was  barren  for  about  1,000  feet,  and 
that  it  presented  a  shattered  and  contorted 
appearance  in  making  a  sharp  curve  around 
a  dyke  of  porphyry.  Star  Mining  do  Milling 
Co.  V.  White  Co.,  12  B.  C.  R.  162,  2  W.  L.  R. 
411. 

Trespass  workings  —  Following  veins 
— Evidence — Inspection — Conflicting  theories 
— Determination  of  Court  —  Appeal  —  New 
evidence  —  Reversal  of  judgment  at  trial. 
Star  Mining  Co.  v.  White  d  Co.  (B.C.),  7 
W.  Is.  R.  147. 

Trespass  worklngo — Wrongful  dbstrao- 
tion  of  ore  —  Conversion  —  Accumulation 
of  water  —  Nuisance  —  Injunction  —  Tres- 
pass of  predecessor.]  —  A  mining  company 
who  purchase  the  assets  of  an  old  company. 


whose  debts  and  liabilities  they  agree  to  pay 
and  satisfy,  are  not  liable  to  a  stranger  to 
the  contract  for  a  tort  committed  by  the  old 
company.  The  defendants  purchased  a  min- 
eral claim  having  ore  on  the  dump  which  haif 
been  wrongfully  taken  from  the  plaintiffii' 
claim ;  they  let  the  ore  remain  where  it  wai 
at  the  plaintiffs'  disposal: — Held,  there  had 
been  no  conversion  of  the  ore  by  the  defend- 
ants. The  defendants'  predecessors  in  title 
ran  trespass  workings  from  their  mineral 
daim,  the  Nickel  Plate,  through  the  Ore-or- 
no-Go  mineral  claim  in  which  they  had  t 
right  to  mine,  but  of  which  the  plainti& 
were  the  owners  in  fee,  into  the  plaintiffs' 
mineral  daim,  the  Centre  Star,  which  ad- 
joined the  Ore-or-no-6o  daim;  to  stop  the 
flow  of  water  from  the  Nickd  Plate  through 
the  trespass  workings  to  the  Centre  Star 
daim,  the  defendants  built  bulkheads  on  the 
boundary  between  the  Centre  Star  and  Ore> 
or-no-Go  claims,  and  at  this  point  a  large 
body  of  water  accumulated. — Held,  that  the 
accumulation  of  water  was  a  menace  to  the 
plaintifb  and  amounted  to  a  nuisance,  and 
that  the  bulkheads  should  have  been  built  at 
the  Nickd  Plate  boundary  so  as  to  keep  the 
water  from  flowing  from  the  Nickel  Plate  in- 
to the  trespass  workings.^  Centre  Star  Muh 
ing  Co.  v.  Rossland-Kootenay  Mining  Co., 
11  B.  C.  R.  231,  1  W.  L.  R.  313,  336. 

"Water  Olaitses  OonaoUdatioa  Aet— 

Leaseholders  and  placer  miners — Re9pective 
rights  to  water  —  Forfeiture.'^ — ^It  was  the 
intention  of  the  legislature,  by  s.  29  of  the 
Water  Clauses  Consolidation  Act,  as  enacted 
by  8.  2  of  c.  56,  1903-4,  to  secure  to  free 
miners,  occupants  of  placer  ground,  whether 
they  hold  as  original  locators  or  as  lease- 
holders, that  continuous  flow  of  water  which 
the  section  specifies. — ^A  free  miner,  having 
obtained  certain  rights  on  one  credc  under 
8.  29,  does  not  forfeit  them  because  he  ob- 
tains additional  rights  an  another  creek 
under  another  section. — ^The  enactment  con- 
tained in  c.  56  of  1903-4,  shews  a  dear  in- 
tention to  cut  down  the  rights  of  holders  of 
water  records,  and  to  increase  the  benefits 
accruing  to  the  individual  free  miner  undei 
the  Placer  Mining  Act — Per  Irving,  J.  (rfit* 
sentiente). — ^A  leasehold  being  held  under  i 
lease  granted  pursuant  to  the  recommenda- 
tion of  the  Gold  Commissioner,  on  the  repre- 
sentation by  the  applicant  that  the  ground  ii 
abandoned  as  placer  ground,  the  term  ^loca- 
tion "  would  not  be  properly  applied  to  it 
Oinaca  d  Mourot  v.  MoKee  ConsoUdatei 
Hydraulic  Limited^  11  B.  C.  R.  481. 

Water  Clauses   Consolidatioa  Aet— 

Power  company  —  Water  records — Amendr 
ment  —  Notices  —  Terms  —  Approval  of 
alteration  by  Lieutenant-Governor  in  Coun- 
cil.] —  When  a  power  company  have  sub- 
mitted the  documents  specified  in  s.  85  of  the 
Water  Clauses  Consolidation  Act  to  the 
Lieutenant-Governor  in  Council,  one  of  the 
purposes  set  forth  in  the  documents  being  to 
alter  the  points  of  diversion  mentioned  in 
water  records  purchased  by  the  company, 
and  when  a  certificate  has  duly  issued  under 
s.  87,  approving  the  proposed  ondertakingt 
the  power  company  are  entitled,  under  s.  89, 
to  have  the  records  amended,  and  are  not 
bound  to  give  fresh  notices  or  submit  to  such 
terms  as  the  Commissioner  might  impose  in 
ordinary  cases,  under  s.  27.  Re  Water 
Clauses  Consolidation  Act,  10  B.  C.  R.  35& 
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Water   Claitfle*   ConsoUdAtioa 

Wnter  record  —  Chant  by  commisaioner  — 
Amendment  —  Review.] — ^A  mining  commis- 
sioner, under  the  Water  Clauses  Consolida- 
tion Act,  before  the  amendment  of  1905,  hav- 
ing adjudicated  upon  an  application  for  a 
record,  and  having  made  the  appropriate 
entry,  is  functtUt  and  has  no  power  to  amend 
such  record. — ^Any  such  amendment,  being  a 
nullity,  cannot  be  reviewed  in  any  proceed- 
ings under  a.  36.  WaUace  v.  Flewin,  11  B. 
a  R.  354.  2  W.  L.  R.  418. 

Water  ClavMS  Oonaolidatioa  Act-- 
Water  record  afid  righU — Who  may  attack 
—Mining  jnriadietion  of  County  Court  — 
Construction  of  statutes,] — ^Action  respect- 
ing water  rights  appurtenant  to  a  placer 
mine: — Held^  that  no  one  has  a  status  to 
complain  about  the  diversion  or  misuse  of 
water  by  the  holder  of  a  water  record  unless 
be  himaelf  holds  such  a  record  under  the 
Water  Clauses  Consolidation  Act,  which  is 
an  exclusive  code  on  the  subject  of  water 
rights;  and  the  right  to  a  flow  of  water  is 
Tested  either  in  the  Crown  or  in  the  holder 
ftf  sadb  a  record.  2.  The  County  Court  in 
Its  mining  jurisdiction  has  power  to  deal 
irith  actions  respecting  the  disturbance  of 
rater  rights  appurtenant  to  mining  property. 
i.  An  the  principles  of  construction  of  sta- 
hites  cannot  be  applied  to  enactments  such 
IS  the  Biineral  Act,  which  is  constantly  being 
tmended  without  very  careful  consideration 
K  Bopervirion.  Spruce  Creek  Power  Co.  v. 
Mmrkead,  25  C.  L.  T.  23,  11  B.  C.  R.  68. 

Water  groBts  —  Construction  of  ditch 
by  plaintiCEs  —  Hydraulicing  placer  mining 
daims  —  Location  of  ditch  —  Plans  and  sur- 
veys —  Ditch  crossing  defendant's  claim  — 
Trespass  —  Destruction  of  flume  —  Waste 
of  water  —  Representation  work  —  Right  of 
fiantee  to  attadc  grant  to  another — Rights 
tyf  defendant  as  prior  locatee  —  Crown  regu- 
lations —  Evidence  —  Injunction  —  Dam- 
iges.  Yukon  Consolidated  Gold  Fields  Co. 
▼.  Schmidt  (Y.T.),  6  W.  L.  R-  592,  8  W.  L. 
B.106. 

Waiter  jpramts — Renewal — Ditch — Com- 
pensation— ^uterference.  Chraves  v.  McDon- 
eU  (Yuk.),  1  W.  L.  R.  325. 


__^ -Hydraulic  lease — 

Water  grant — ^Diversion  of  water.  McDonald 
f.  KlotSuke  Oovemment  Concession  Limited 
(Yuk.),  2  W.  li.  R.  501. 

Water  renlattoaa  —  Jurisdiction  of 
Sold  Comminnoner  —  Res  judicata — ^Estop- 
pd  —  Water  rights  —  Priorities.  Anglo- 
Kloniike  Mining  Co.  Y.  CooA;  (Yuk.),  1  W. 
uR.  322. 

Water  renlattoaa  —  Water  rights — 
6nnt  by  mining  recorder  —  Protest — Juris- 
iiction  of  Gold  Commissioner — Judicial  de- 
termination— ^Authority  in  ministerial  capa- 
city —  Diveraion  of  water.  Carpenter  v. 
CeUigmn  (Yak.).  2  W.  L.  R.  488. 

Water  rlchta  —  Diversion  of  water — 
H^diaulic  ooncession — Obstruction  of  stream 
vith  d^iria  —  Injunction.  Klondike  Goverr^ 
Mi«  Concession  Limited  v.  McDonald  (Y. 
r.),  2  W.  L.  R.  219. 


Water  rights — Placer  mining — Jurisdic- 
tion of  County  Court — Two  actions  —  Stay 
of  one  —  Layman  —  Status  of,  to  attack 
water  record  —  Joint  application  of  indivi- 
dual miners  —  Gold  Commissioner — Appeal.] 
— The  County  Court  has  jurisdiction  over 
water  rights  appurtenant  to  placer  claims, 
concurrent  with  that  of  the  Supreme  Ck>urt, 
and  such  jurisdiction  is  not  ousted  by  the 
mere  fact  that  an  action  was  first  begun  in 
the  Supreme  Court  by  the  same  parties  re- 
specting the  same  sub^'ect  matter,  and  until 
objection  is  taken  it  wiU  continue  to  exercise 
its  jurisdiction,  whereupon  the  proper  course 
is  to  apply  to  stay  one  of  the  actions,  and  it 
depends  upon  the  circumstances  which  one 
will  be  stayed.  It  is  too  late  to  object  to 
the  jurisdiction  after  judgment.  A  layman 
is  a  lease-holder,  and  may  apply  for  a  water 
record,  which  is  appurtenant  to  the  mine  and 
not  to  the  miner,  and  only  one  who  is  the 
holder  of  a  water  record,  or  its  equivalent 
under  the  Act,  has  a  status  to  attack  a  water 
record;  a  right  to  water  under  s.  29  confers 
such  a  status.  Individual  miners  working  on 
the  same  creek  who  have  statutory  rights  in 
the  same  water  may  join  in  an  application 
for  a  record,  or  to  reduce  or  modify  an  exist- 
ing record  which  is  being  misused  to  their 
disadvantage,  and  on  such  application  the 
(jrold  Commissioner  may  make  such  adjudica- 
tion as  seems  to  him  just;  and,  unless  those 
interested  who  participated  in  or  properly 
had  notice  of  the  proceedings  appeal  from  hlls 
decision  in  the  summary  way  provided  by  s. 
36,  they  are  bound  by  it.  If  the  action  taken 
by  the  Gold  Commissioner  was  the  proper 
one,  it  is  not  invalidated  because  he  gave 
wrong  reasons  or  relied  on  one  section  in- 
stead of  another  which  authorized  his  action. 
Brown  v.  Spruce  Creek  Power  Co.,  11  B.  C. 
R.  243, 1  W.  L.  R.  143. 

\Xritlidrawal  of  diatriet  from  looa- 
tioa  and  exploration— Order*  m  council 
— Property  and  oivU  rights  —  British  North 
America  Act,  1867 — Provincial  Act  disposing 
of  rights  suh  Ute  —  Intra  vires — Constitu- 
tional law  —  Crown  as  party  to  action  — 
Notice  to  Attorney-General  of  constitution- 
diity  of  Act  being  in  question  —  Precious 
metals  —  7  Edw.  VII.  c.  15  (O.)  —  Mines 
Act.] — The  plaintiffs  claimed  to  be  entitled 
to  a  certain  mining  location  situated  under 
part  of  Cobalt  lake,  on  the  ground  that  their 
assignor  had  fulfilled  all  the  requirements 
of  the  Mines  Act,  and  had  transferred  hia 
rights  to  them.  At  the  time  their  assignor 
made  his  alleged  discovery  and  staked  out  hia 
claim,  neither  he,  nor  any  one  assisting  him, 
had  obtained  a  miner's  license,  and  Cobalt 
lake  had  been  by  order  in  council  withdrawn 
from  location  and  exploration,  as  he  might 
have  ascertained  if  he  had  made  inquiry  from 
the  proper  authority.  Moreover,  subsequent- 
ly, a  sale  of  the  mining  locations  in  question, 
in  spite  of  the  plaintiffs'  protests,  had  been 
made  by  the  Crown  to  the  defendants  in 
January,  1907,  and  pending  this  action,  7 
Edw.  VII.  c.  15  (O.)  had  been  passed,  con- 
firming the  sale  and  vesting  the  fee  simple 
absolute  in  the  lands  and  in  all  mines  and 
minerals  being  and  lying  in  or  under  the 
lands,  and  all  mining  rights  therein  and 
thereto,  in  the  purchasers,  the  defendants,  as 
and  from  the  date  of  the  sale,  free  from  all 
claims  and  demands  of  every  nature  what- 
ever in  respect  of  or  arising  from  any  dis- 
covery location  or  staking: — Held,  that  this 
provincial  Act  was  a  public  Act  and  intra 
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vires  as  relating  to  both  property  and  civil 
rights  in  the  province,  and,  although  enacted 
during  the  pendency  of  this  action^  was  ab- 
solutely conclusive  against  the  daim  of  the 
plaintiffs. — The  fact  that  the  Attorney-Gen- 
eral or  his  representative  may  attend  the 
hearing  of  a  case,  under  notice  served  upon 
him,  that  the  constitutional  validity  of  an 
Act  of  the  legislature  is  called  in  question, 
does  not  enlarge  the  jurisdiction  of  the  Ck>urt 
in  respect  of  any  substantial  relief  sought  in 
the  action,  and,  if  the  Crown  has  not  been 
made  a  party  to  such  action,  the  interposi- 
tion of  Uie  Court  must  be  confined  to  such 
relief  as  may  be  awarded  in  the  absence  of 
the  Crown  as  a  party  to  the  record. — Semhle, 
that  in  a  Crown  grant  of  a  mining  location, 
which  was  expressed  to  be  subject  to  the  pro- 
visions of  the  Mines  Act,  1906,  6  Edw.  VII. 
0.  11  (O.),  ss.  188  to  221,  and  which  granted 
both  the  land  and  the  mining  rights,  as  well 
as  the  mines  and  minerals  thereon  and  there- 
under, metals  and  minerals  of  every  descrip- 
tion, including  the  precious  or  royal  metals, 
passed.— Sections  3,  4  and  6  of  the  Mines 
Act,  R.  S.  O.  1897  c.  36,  and  ss.  2  (16),  3 
(1),  and  (5)  of  the  Mines  Act,  1906,  seem 
to  indicate  an  intention  to  withdraw  from 
the  Crown  any  right  under  its  perogative 
titile  to  the  precious  metals.  —  Judgment  of 
Bidden,  J.,  12  O.  W.  R.  297,  affirmed.  Flor- 
tnce  Mining  Co,  v.  Cobalt  Lake  Mining  Co,f 
18  O.  L.  R.  275,  13  O.  W.  R.  837. 

TXTithdrawal    of    lands    trovk    eatiy 

—  Potcera  of  Yukon  Oommisaioner  —  Sur- 
face rights  —  Priorities,]  —  On  the  11th 
June,  1896,  the  Commissioner  of  the 
Yukon  Territory  instructed  the  then  Qold 
Commissioner  to  receive  no  entries  for  8 
miles  of  the  Klondike  river  from  rim  to  rim, 
excluding  located  placer  mines  at  the  mouth 
of  Bonanza.  Prior  to  July,  1898,  B.  applied 
for  an  hydraulic  lease  of  part  of  tiie  territory 
referred  to.  At  this  time  tliere  were  no 
regulations  affecting  hydraulic  leases  of 
placer  mines.  On  tiie  3rd  December,  1898» 
hydraulic  regulations  were  passed.  A  lease 
was  issued  to  B.  on  the  5th  November,  1900. 
B.  assigned  this  lease  to  the  defendants. 
The  plaintiff  located  a  quartz  or  mineral 
daim  for  part  of  the  land  covered  by  the  lease 
to  B.  on  the  2nd  November,  1899,  and  a  re- 
cord was  issued  to  him  on  the  following  day : 
^-Heldt  that  the  Commissioner  had  no  power 
in  June,  1^8,  to  withdraw  from  entry  the 
lands  which  he  attempted  to  withdraw;  his 
powers  were  defined  by  the  order  in  council  of 
the  17th  August,  1897,  and  that  power  was 
not  included.  These  lands  were,  therefore, 
open  for  location  up  to  the  time  that  the 
plaintiff  staked;  and,  as  the  plaintiff  had  his 
location  and  record  or  grant  before  the  issue 
of  the  hydraulic  lease,  the  Crown  could  not 
afterwards  derogate  from  its  grant,  unless 
there  had  been  a  fiixed  agreement  concluded 
between  it  and  B.  as  to  the  extent  and  terms 
of  his  hydraulic  lease. — Held,  also,  that  the 
grant  to  the  plaintiff  was  governed  by  s.  33 
of  the  regulations  in  force  at  the  time,  and 
by  that  the  Crown,  where  the  surface  rights 
have  not  been  already  disposed  of,  grants 
them  to  the  locator  of  the  mineral  claim. — 
Heldf  also,  that  the  Crown  intended  to  with- 
draw the  granting  of  the  lease  to  B.  until 
regulations  were  passed  to  cover  that  kind  of 
transaction,  and  that  the  nature  of  the  lease 
— ^the  ground  covered  and  the  character  of  the 
ground — was  not  determined  by  the  Crown 


ontil  the  regulattons  were  passed,  and  that 
these  regulations  were  intended  to  cover  the 
grant  to  the  plaintiff  and  similar  ones;  an^ 
therefore,  the  defendants  took  no  interest 
whatever  in  this  piece  of  ground  covered  by 
the  plaintiff's  location  as  a  mineral  claim, 
and  it  was  absolutely  cut  out  of  their  lease. 
Smith  V.  Canadian  Khniike  Mmmg  Co. 
(Yuk.,  1911)  16  W.  L.  R.  196. 

Tnlcon    Mln«r*s    Id«n    Ordinnaoe   — 

Preservation  of  lien  —  Time  —  Service  on 
owners  of  mining  daim  —  Originating  sum- 
mons —  Owners  not  named  as  parties — Sub- 
stituted service  —  Amendment.  LMshbaugh 
▼.  Callaghan  (Y.T.),  6  W.  U  R.  830. 

Tnlcoa    Miner's    Lien    OzdlaAnoe   — 

Registration  of  lien  —  Time  —  Miners* 
Lien  Ordinance  —  Constitutionality — Retro- 
activity —  Contract  made  before  passing  of 
Ordinance  —  Effect  upon  contractual  rights 
— ^Appropriation  of  payments  —  Account.  Re 
Westerherg  d  Field  (Yuk.),  5  W.  U  R.  443. 


I    Klner'a    Iden     

Wood  supplied  for  working  mining  daim  — 
Mortgage  —  Priorities  —  Registration  — 
Affidavit  attached  to  lien  —  Suffidency  of 
description  —  Date  of  credit  —  Extension — 
Waiver  of  lien  —  Time  —  Retroactivity  of 
Ordinance  —  Postponement  of  time  for  Or- 
dinance coming  into  force.  Drabeson  v. 
Thompson  (Yuk.).  6  W.  L.  R.  587. 

Tnlcon  Mining  Aot,  s.  23— Grants  for 
hill  daims  —  Meaning  of  "hill"  —  Miner 
staking  two  daims,  one  on  each  side  of  a 
creek  —  District  localities  —  Right  to  stake 
without  abandonment.  Jones  v.  Jo^ 
(Yuk.),  6  W.  L.  R.  407. 

Tnkon  mining  regrnlations — ^Hydrau- 
lic lease  —  Application  for  —  Refusal  by 
Crown.     Prooks  v.  Rex,  11  Ex.  C  R-  266. 

Affirmed,  40  S.  C.  R.  258. 

Tnkon  mining  reg^nlations — ^Hydrau- 
lic lease  —  Application  for  —  Refusal  by 
Crown.     Smith  v.  Rex,  11   Ex.  C.  R.  281. 

Affirmed,  40  S.  C.  R.  258. 

Tnkon  wining  regnlations — Hydrau- 
lic lease  —  Breach  of  conditions — ^Recovery 
of  possession  of  demised  lands  by  Crown. 
Rex  V.  Palmer,  11  Ex.  C.  R.  269. 

Tnkon  Placer  Mining  Act — ^Applica- 
tion for  grant  by  member  of  North-West 
Mounted  Police  —  Refusal  of  —  Orders  in 
council  —  Regulations  of  Department  of  In- 
terior —  Public  policy  —  Mandamus.  Rs 
Maclennan   (Yuk.),  7  W.  L.  R.  209. 


MINISTZIB  OF 

Interior.    See  Mines  and  Minksai^b — 
MuNiciPAii  Corporation — Parties. 

Jnstiee.    See  Criminal  Law. 

Crown.    See  Constitutional  Law. 

Trade  and  commerce.     See  AuKRS. 


9801 


MISCOirDTrCT— HISTAEE. 


2802 


MI800IIDVCT. 

Kee  Adtocate — ^Dentistry — Husband  and 
Wife— Master  and  Servant — Medical 
Practitioneb  —  Municipal  Corpora- 
tions— Parliamentary  Elections. 


See  Bills  and  Notes  —  CJonyersion  — 
Gruqnal  Law — Gift — Limitation  or 
Actions  —  Master  and  Servant  — 
Nesuqence — New  Trial — Railway — 
Street  Railways — Trade  Union  — 
Trial. 


MI8-EH-OAU8E. 

Bee  Parties. 


See  CkMSTS. 


MI8FEA8AHGE. 

See  Oompany  —  Municipal  Ck>RPORATioNS 

—Way. 


mSJOHIBEB   OF  CAUSES   OF 
ACTION. 

See  Pleading. 


mSJOHIBEB  OF  PARTIES. 

See  Partixs. 
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BB0«ptlo»  to  form — Husband  and  wife 
— Sep«rafton.]  —  A  judgment  anthorizmg  a 
vife  to  bring  an  action  for  gSparaiion  de 
cofw  acainat  lier  husband,  described  as 
"Akzander  Felix  Boyd,"  does  not  authorise 
a  ndt  against  "  Alexander  Felix  Boyle  ;*' 
and  an  exception  to  the  form  in  an  action  for 
a^aralioit  de  hiene,  baaed  upon  such  incor- 
rect description  of  the  husband,  will  be  sus- 
tuned.    Sel&y  v.  Boyle,  6  Que.  P.  R.  282. 

See  Amxndvxnt — Husband  and  Wife — 
JuMMSNT — ^Municipal  Elections — ^Will 
—Writ  or  Suvmons. 


See  Fraitd  and  Misbepresentation. 


HISTAEE. 

Coatraot  for  pnrehase  of  land — Mis- 
take of  purchaser  as  to  quantity,  not  known 
to  vendor — Hardship  amounting  to  injustice 
— Rescission  —  Election  to  affirm  contract 
after  discovery  of  mistake — Fraud — Payment 
of  commission  to  agent.  Sloueki  y.  Hopp 
(Man.),  2  W.  L.  R.  363. 

Moneus  paid  out  by  mtstake  os& 
forged  azpress  ordora  —  Order  cashed 
by  bank — Recovery  of  amount  from  bank — 
Order  cashed  by  payee  —  Non-liability  of 
person  indorsing  for  identification.  Can,  Em, 
Co.  V.  0*NeiU,  Can.  Em.  Co.  v.  Home  Bank, 
14  O.  W.  R.  287. 

MortsAsa  —  Prior  agreement — Mining 
rights  —  Misrepresentations — HUteraoy.] — 
l^e  plaintiffs  leased  mining  rights  under  lay 
agreement  to  the  defendants,  providing  for 
division  of  profits  and  payment  of  an  exist- 
ing debt,  and  for  advances  to  be  made  out  of 
the  dean-ups,  a  mortgage  to  be  given  on  the 
dumps  to  secure  the  advances.  Owing  to 
some  inaccuracy,  a  new  lay  agreement  waa 
executed  at  the  same  time  as  the  mortgage. 
The  mortgage  provided  for  payments  at 
earlier  dates  than  the  lay  agreement,  and 
was  not  read  over  to  the  defendants,  who 
were  unable  to  read  and  had  requested  that 
it  should  be  read  over  to  them.  In  an  action 
on  the  mortgage,  evidence  waa  given  that  a 
document  signed  on  that  date  was  represented 
to  be  in  terms  similar  to  the  lay  agreement 
as  first  drawn,  but  it  might,  possibly,  have 
been  the  new  lay  agreement  that  was  thus 
spoken  of,  and  it  appeared  that,  although  the 
defendants  became  aware  of  the  difference  in 
the  terms  of  payment  mentioned  in  the  mort- 
gage, and  complained  of  this  to  the  plaintiffa' 
agent,  they  continued  to  work  on  the  lay,  aa- 
suming  that  the  altered  terms  of  payment 
would  not  be  insisted  on: — Held^  that  there 
was  not  sufficient  evidence  of  acquiescence 
in  the  altered  terms  of  payment,  and  that,  as 
the  evidence  shewed  that  the  defendants  were 
illiterate,  and  the  mortgage  had  not  been 
read  over  to  them  on  request,  and  they  had 
been  misled  as  to  its  contents,  they  could  not 
be  bound  by  its  altered  provisions  as  to  the 
payments.  Letovmeau  y.  Carhonneau,  35  S. 
C.  R.  110. 

ReooTory  of  money  paid  under  mis- 
take of  faot  —  Mortgage  —  Account — Ao' 
knotcledgment  —  Estoppel  —  Appeal — Cross* 
appeal  —  Leave  —  Parties  —  Costs.'\ — The 
judgment  of  Robertson,  J.,  22  G.  L.  T.  59, 
was  reversed  on  appeal: — Heldy  that  there 
could  be  no  recovery  against  the  executors, 
because  their  testator  was  not  the  person 
who  received  the  erroneous  overpayments 
sought  to  be  recovered  back.  He  omitted  to 
give  credit  in  his  books  or  on  the  plaintiff's 
mortgage  for  two  sums  paid  to  him,  but  the 
plaintiff  made  no  mistake  in  paying  them, 
for  there  was  then  so  much  and  more  due  on 
the  mortgage,  and  when  the  executors  subse- 
quently assigned  the  mortgage  to  the  defend- 
ant G.  W.  L.  H.  in  part  satisfaction  of  the 
legacy  bequeathed  to  him  by  their  testator, 
there  was  still  a  considerable  balance  due 
thereon.  The  time  when  these  payments 
should  have  been  taken  into  consideration 
was  when  the  mortgage  was  being  paid  off  to 
G.  W.  L.  H.     There  was  nothing  to  create 
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an  estoppel  as  between  him  and  the  plaintiff 
so  as  to  have  prevented  the  latter  from  then 
claiming  credit  for  these  payments.  6.  W. 
L.  H.,  and  not  the  testator,  was  the  person 
who  received  too  much,  and  it  was  the  pay- 
ment to  him  which  was  erroneous.  The  exe- 
cutors, upon  their  appeal  from  the  judgment 
against  them,  were  entitled  to  be  relieved  and 
to  costs  of  the  action.  And  the  plaintiff,  al- 
though he  had  omitted  to  appeal,  by  way  of 
precaution  against  that  result,  for  judgment 
in  his  favour  against  6.  W.  L.  H.,  should  be 
permitted  to  do  so,  nunc  pro  tunc,  and  judg- 
ment should  be  entered  for  the  plaintiff 
against  G.  W.  L.  H.  with  costs  down  to  the 
trial  and  settlement  of  the  judgment  as  if  G. 
W.  L.  H.  had  been  the  original  and  only  de- 
fendant No  costs  of  the  appeal  to  any  of 
the  parties.  MoDermott  v.  Hicklinff,  23  G. 
L.  T.  40,  1  O.  W.  R.  19,  768. 

Rescission  of  ooatraiot — Election  to 
aUUrm  voidable  contract] — ^1.  The  mistake  of 
one  party  to  an  agreement  for  tlie  purchase 
of  land  as  to  the  amount  of  land  purchased, 
when  the  mistake  is  not  known  to  the  other 
party,  and  there  is  notliing  in  the  language 
or  conduct  of  the  other  party  which  led  or 
contributed  to  the  mistake,  does  not  give  a 
right  of  rescission  unless  a  hardship  amount- 
ing to  injustice  would  be  inflicted  upon  the 
party  by  holding  him  to  his  bargain,  and  it 
would  be  unreasonable  to  do  so.  TempKn  v. 
James,  15  Ch.  D.  215,  and  MiOer  y.  DaM,  9 
Man.  L.  R.  444,  followed. — 2,  If  a  purchaser 
of  land  enters  into  and  retains  possession  of 
the  land  and  pays  two  monthly  instalments 
of  the  purchase  money  after  he  has  found 
out  his  mistake,  he  should  be  held  to  have 
elected  to  affirm  his  contract,  and  cannot 
afterwards  have  it  rescinded.  Slouski  y. 
Hopp,  15  Man.  L.  R.  548,  2  W.  L.  R.  363. 

See  Banks  and  Banking  —  Bills  and 
Notes  —  Bills  of  Sale  and  Chattel 
Mortgages  —  Buildings  —  Contract  — 
Costs  —  Crown  —  Deed  —  Evidence  — 
Executors  and  Administrators  —  Land 
Titles  Act — Municipal  Corporations  — 
Partition  —  Practice  —  Principal  and 
Agent — Sale  of  Goods — Ship  —  Vendor 
and  purhhaser. 
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8ee  Crown. 


MODEIi  SGHOOI.. 

Bee  Schools. 


MONET. 


Aetioa  for  money  lent — Date  fixed 
for  repayment  —  Statute  of  Limitations  — 
Contract  —  Interest] — In  an  action  for 
money  lent,  it  appeared  that  the  defendant 
in  August  or  September,  1903,  borrowed  £20 
from  the  plaintiff.  On  the  3rd  August,  1903, 
the  defendant  wrote  to  the  plaintiff :  ''  Would 


you  lend  me  £20  for  say  two  years  at  most? 
I  will  honestly  repay  you."  On  the  23rd 
October,  1903,  the  defendant  wrote  to  the 
plaintiff :  *'  I  scarcely  know  how  to  thank 
you  for  your  very  land  letter  and  for  the 
draft  duly  received": — Held,  that  the  time 
for  payment  was  in  September,  1905,  and  the 
action  was  not  (in  1910)  barred  by  the  Sta- 
tute of  Limitations. — Held,  also,  that  tJie 
plaintiff  was  entitled  to  interest  at  5  per  cent, 
upon  the  amount  lent,  there  being  a  written 
contract  for  payment  of  money  on  a  certain 
day  to  be  spelled  out  of  the  two  letters,  the 
request  and  the  acknowledgment  AdUurd  ▼. 
Greensia  (1910),  14  W.  L.  R.  536. 

Aotioa  to  reooTor — Chattel  mortgage 
— Notes  —  Accounts  —  Question  of  fact — 
Conflicting  evidence  of  transaction* — Credi- 
bility of  witnesses  —  Finding  in  favour  of 
plaintiff  —  Judgment  with  costs.] — Plaintiff 
brought  action  to  recover  $3,944.79  for 
money  alleged  to  have  been  loaned  defendant 
at  various  times. — ^Riddell,  J.,  held,  that  it 
was  a  question  of  fact  and  found  $2,780.23 
to  be  due  plaintiff.  Judgment  entered  accord- 
ingly with  costs.  0>untercLaim  dismissed 
with  costs.  Moorehouse  v.  Perry  (1910),  17 
O.  W.  R.  27,  2  O.  W.  N.  92. 

Aotioa  for  a&onoy  lent  —  Weigrht  of 
evidence.  Armour  v.  Anderson,  2  O.  W.  R. 
473,  3  O.  W.  R.  214. 

Action  for  money  pskid — Advance  to 
protect  stocks — Express  or  implied  contract 
to  repay  —  Ratification.  Waiker  v.  Bower, 
4  O.  W.  R.  426. 

Attaehment  of  delita — Claimante  — 
Priorities.]  —  Moneys  paid  into  a  Ooonty 
Court  by  garnishees  were  distributed  among 
claimants  according  to  priorities,  the  daun- 
ants  who  observed  the  first  charging  oider 
being  first  entiUed.  Wilson  v.  Roberieon,  9 
B.  C.  R.  30. 

Decease  of  person  entitled — Payment 

out  without  letters  probate  or  of  administza- 
tion  —  Solicitors  —  Undertaking.  Coletnmm 
y.  McConneU,  11  O,  W.  IL^^     t.oie«.«i 

Had  and  reeelTed. — Bee  Gonte^ct. 

Money  liad  and  reeeiTcd — ^Deposit  — 
Repayment  —  EMdence  —  (Corroboration  — 
Costs.    Burton  v.  Campbell,  5  O.  W.  B.  53. 

Ownersliip  of  —  Partnership — Judgment 
creditors  —  Stop  orders  —  Creditors'  Belief 
Act  —  Payment  out  to  sheriff  for  distribu- 
tion. Campbell  v.  CroU,  8  O.  W.  R.  67,  9 
O.  W.  R.  772,  917. 

Payment  into  Conrt — Moneys  of  plain- 
tiffs in  hands  of  defendant — ^Alleged  mental 
incapacity  of  plaintiff  —  Con.  Rule  419  — 
Inquiry  as  to  mental  condition — JnriadictioB 
—  Residence  abroad.  Curran  ▼.  CoUard 
(1910),  1  O.  W.  N.  835. 

Payment  ont  —  Accountanfe  office  — 
Issue  of  cheque  —  Refusal  to  accept — Delam 
in  second  application  —  Costs  —  Interesu] 
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—The  Wigh.  Court  receives  money  primarily 
for  the  protection  of  infants  and  others  not 
eompetent  to  deal  with  their  own  property, 
ind  those  who  cannot  be  found ;  the  machin- 
eiy  of  the  Court  not  being  intended  as  a  con- 
mmience  for  those  who  are  8ui  jurii  and 
know  tiieir  rights,  it  is  the  duty  of  those  en- 
titled to  receive  money  out  of  Court  to  apply 
for  it  at  the  earliest  moment  reasonably  pos- 
nUe. — ^A  person  so  entitled,  who  had  refused 
to  accept  a  Court  cheque  on  the  ground  that 
the  solicitor  who  obtained  it  had  no  authority 
to  do  so,  and  delayed  17  years  in  applying 
for  payment  of  the  money,  was  ordered  to 
pay  the  costs  of  an  application  to  the  Court 
for  the  issue  of  a  duplicate  cheque,  the  form- 
er cheque  not  having  been  accounted  for,  and 
interest  was  allowed  at  the  rate  of  3  per 
cut  only  while  the  money  was  in  Court  Re 
8UrgU,  8furgi8  v.  Van  Every,  9  O.  W.  R. 
083, 14  O.  li.  R.  77. 


It  out— Costs — Solicitor's  lien — 
Judgments  —  Priorities  —  Stop  orders  — 
Contract  —  Construction.  Rafftnond  v. 
Femikner  (Yuk.),  2  W.  U  R.  461. 


out — Life  tenant — Lunatic — 
Foreiffn  ffuardian  —  Maintenance,'] — ^During 
tiie  infancy  of  the  defendant  $2,000  was  paid 
into  Court,  to  one-half  of  which  she  was  en- 
titled on  attaining  majority,  and  to  the  other 
lisif  after  the  death  of  her  sister.  The  de- 
fendant having  come  of  age,  but  l>eing  of  un- 
toond  mind,  and  residing  abroad  with  her 
motiier,  who  had  been  appointed  her  guar- 
dian by  a  foreign  Court,  Uie  mother  applied 
for  payment  out  of  the  whole  fund,  having 
given  in  the  foreini  Court  specific  security 
for  the  amount : — Held,  as  to  the  half  of  the 
fond  in  which  the  applicant  had  a  life  in- 
terest, that  it  might  be  paid  out  to  proper 
tmstees  appointed  to  administer  and  safe- 
foard  it,  or  it  might  be  paid  out  to  the  appli- 
cant upon  substantial  security  l>eing  given. 
—Held,  as  to  the  other  half,  that  fcieing  ac- 
tually in  the  hands  of  the  Court,  it  was  sub- 
\tfX  to  the  jurisdiction  of  the  Court,  and 
ifaoold  be  applied  for  the  support  and  main- 
tenance of  the  person  of  unsound  mind,  in 
tiie  discretion  of  the  Court — ^whatever  sum 
Aoold  be  shewn  to  be  necessary  for  mainten- 
inoe  bang  paid  to  the  foreign  guardian.  Re 
Tkampeon — Thompecn  v.  Thompson,  21  C.  L. 
T.  34,  19  P.  R.  304. 


of  »et«Al  aclTanee — EMdence 
—Promissory  note  given  for  accommodation 
— Bank&    Ward  v.  Bea,  4  E.  L.  R.  210. 


Bee  Apw%al  —  Infant  —  Mobtoaoe  — 
Payment  into  Court — ^Payment  out  of 
CouBT — Railway  —  Stay  of  Proceedings. 


MOKET  LENDEBS  ACT. 

See  Criminal  Law — Statutes. 


MONET  ORDERS. 

See  Principal  and  Agent. 


MOHET  PAID. 

Failure  of  ooaaideratioii  —  Action  to 
recover  —  Defence  of  repayment  —  Conflict- 
ing evidence  —  Credibi&ty  —  Surrounding 
circumstances.  Daviee  Co.  v.  Weldon,  10  O. 
W.  R.  210. 


MONOFOI.T. 

See  Constitutional  Law  —  Injunction 
— Liquor  Licenses — ^Municipal  Cor- 
porations. 


MOBTOAOE. 

1.  Assignment,  2806. 

2.  Bar  by  Statxtte  of  Limitations,  2810. 

3.  Construction  and  Operation,  2811. 

4.  Covenants,  2815. 

5.  Discharge,  2820. 

6.  Distress,  2822. 

7.  Foreclosure,  2824. 

8.  Fraud,  2835. 

9.  Interest,  2840. 

10.  Redemption,  2847. 

11.  Reference  and  Accounts,  2854. 

12.  Registration,  2857. 

13.  Sale,  2859. 

14.  Subsequent  Incumbrances,  2870. 


lesailij  far  costs  of  appeal  —  Rule 
—  Appeal  dismissed  —  Disposition  of 
mrplns  after  payment  of  respondent's  costs 
—Claim  of  respondent  for  costs  in  Court  be- 
low —  Claim  of  appellant's  solicitor  under 
tsBgnment  Re  Kay  d  White  Silver  Co,,  12 
0.  W.  B.  281. 


lot  issao  before  the  re- 
covery of  judgment  and  the  provisions  of 
Inficmtoze  Ordinance  for  the  attachment  of 
Mts  are  not  applicable  to  stop  a  fund  in 
ONirt—i)a«0sofi  Y.  MoifaU,  11  Ont.  R.  484, 
cnnmented  on;  Stecklee  Y.  Byer9,  10  C.  L. 
T.  4]«  not  followed.  Can,  MoHne  Plov)  Co, 
V.  Clement  (1906),  6  Terr.  L.  R.  252,  5  W. 
I^R.32. 


1.  Assignment. 

Aoeeloration — Assignment  pendente  Ute 
— Parties — Costs,] — Judgment  in  21  C.  L. 
T.  555,  2  O.  L.  R.  500,  affirmed  without 
costs,  the  Court  refusing  to  interfere  with 
the  decision  of  a  proyindal  Court  in  a  mat* 
ter  of  procedure.  Qihson  y.  Nelson,  35  S.  C. 
R.181. 

AcreoB&eat  —  Executors  of  purchase! 
from  mortgagor  —  Liability  for  mortgage 
moneys — Statute  of  Limitations — ^Indemnity 
— Cause  of  action — ^Payment  on  mortgage. 
Carman  v.  Wightman,  8  O.  W.  R.  572,  10 
O.  W.  R.  135. 
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Amoimt  due — Evidence — ^Action  on  cov- 
enant— Ck>Bt8.  Weher  v.  Oherholtzer,  6  O. 
W.  R.  111. 

Amoimt  due — Failure  of  consideration — 
Rights  of  assignee  —  Receipt  for  considera- 
tion monev — Estoppel — Judgment  in  action 
for  non-performance  of  contract  entered  into 
OS  considerationJ]  —  Application  for  an 
order  nisi  for  foreclosure.  D.  entered  into 
a  written  agreement  with  defendant  W.,  to 
plough  latter 's  land.  He  did  part  and,  in  a 
way,  did  the  rest  W.  recovered  judgment 
against  D.  for  damage  done  to  the  land,  but 
it  does  not  appear  that  any  sum  was  ever 
paid  on  judgment.  Defendant  W.  had  given 
D.  a  mortgage  as  security  for  payment  for 
the  ploughing.  D.  assigned  the  mortgage  to 
the  plaintiff: — Held,  that  plaintiff  took  mort- 
gage subject  to  stated  account  between  de- 
lendant  W.  and  D.,  and  mortgage  was  only 
good  for  price  of  part  property  ploughed. 
Defendant  W.  is  not  estopped  by  having  ob- 
tained judgment  against  D.  iSfican  v. 
Wheeler,  11  W.  L.  R.  730. 

CoiiTeyanoe    subjeot    to    mortsac^ — 

Reservation  of  Ufe  estate,} — ^A  father,  being 
the  owner  of  land,  mortgaged  it,  and  then 
conveyed  it  to  his  son  subject  to  the  mort- 

S.ge,  and  reserved  a  life  estate  to  himself : — 
eld,  that  the  son  was  not  entitled,  on  pay- 
ment of  the  mortgage  money  to  the  assignee 
of  the  mortgage,  to  an  assignment  of  the 
mortgage  to  himself  or  his  nominee  under 
R.  S.  O.  1897  c  121,  8.  2,  s.-ss.  1  and  2 ;  the 
holder  of  the  mortgage  having  notice  of  the 
equitable  right  of  the  father  to  have  his  Ufe 
estate  relieved  of  the  burden  by  payment  of 
the  mortgage  debt  by  the  son: — Semhle,  that 
the  grantee  was  entitled  to  have  the  mortgage 
assigned  in  such  a  way  that  it  would  remain 
an  incumbrance  on  the  remainder  in  fee 
vested  in  him.  Leitch  v.  Leitch,  21  C.  L.  T. 
496,  2  O.  L.  R.  233. 

OoTonant  by  aaaignor  for  payment — 

Release  of  surety — Assignment  of  mortgage 
— Covenant — Discharge  of  part  of  land.] — 
The  defendant,  when  assigning  a  mortgage  on 
lands  to  the  plaintiffs,  covenanted  that  the 
mortgagor  would  pay.  The  plaintiffs  after- 
wards, without  his  consent,  discharged  half 
the  lands  from  the  mortgage  on  payment  of 
half  of  the  mortgage  debt  i-^Held,  that  this 
was  such  an  alteration  of  the  contract 
guaranteed  as  to  release  the  defendant  from 
his  liability,  whether  the  amount  paid  was 
the  full  value  of  the  part  released  or  not. 
Farmers*  Loan  d  Saving  Oo.  v.  Patchett,  23 
C.  L.  T.  285,  6  O.  L.  R.  255,  2  O.  W.  R.  702, 
affirmed  25  C.  L.  T.  7,  8  O.  L.  R.  569,  4  O. 
W.  R.  349. 

Coyenant  for  eood  and  Talid  eeonr- 

ity.] — Middleton,  J.,  held,  that  a  covenant 
in  an  assignment  of  a  mortgage  that  the  said 
mortgage  is  a  good  and  valid  security,  not 
construed  to  mean  that  this  covenant  is  a 
sufficient  security,  but  only  that  the  mortgage 
is  valid  in  law.  Agricultural  v.  Wehh,  15 
O.  L.  R.  213,  foUowed.  Clerk  v.  JoseUn,  16 
O.  R.  68,  distinguished.  Toffey  v.  Btanton 
(1911),  19  O.  W.  R.  405,  2  O.  W.  N.  1210. 

Debtor's  acknowledgmeiit  of  tbe 
B&ortsagee's  claim — Third  party  in  po^ 
session  of  property— C.  C.  987,  1570,  1571, 


1574,  1t041,  tliJ.I—The  minor  who  has 
acquired  a  property  by  a  sale  duly  registered, 
may  validly  accept  a  transfer  of  the  vendor's 
claim  made  subsequent  to  the  sale  of  the 
property  by  the  minor  to  a  third  party  in 
possession  of  the  property  who  is  not  bound 
by  such  claim,  in  view  of  the  fact  tiiat  the 
vendor's  claim  upon  the  property  still  remains 
intact  in  the  hands  of  said  third  party.  The 
transfer  made  by  the  seller  of  the  balance 
of  the  purchase  price,  as  certified  by  a  duly 
registered  deed,  may  be  validly  accepted  by 
the  purchaser,  even  though  the  latter  be  stiO 
a  minor,  because  the  nullity  of  contracti 
entered  into  by  minors  is  merely  relative  antf 
established  in  their  favour.  Acceptance  by 
the  original  debtor  of  the  transfer  of  a  mort 
gage,  is  sufficient  to  give  him  the  right  to  aa 
hypothecary  action  to  receive  the  amount  pi 
such  daim,  as  against  any  third  party  in 
possession  of  the  property,  and,  in  that  evenly 
such  third  party  cannot  plead  to  the  hypoth^ 
cary  action  that  the  transfer  to  the  plaintm 
is  null  and  void  as  to  him,  the  defendant,  IS' 
asmuch  as  the  transfer  was  notified  to  him 
Dionne  Y.  Houle  (1910),  17  R.  de  J.  181. 

XSzeontion  —  Delivery  —  Retention  b> 
husband  of  mortgagor — ^Agency  for  mort- 
gagee— ^Evidence — ^Action  for  foreclosure  — 
Defence.     Cooney  v.  Henry,  9  O.  W.  R.  d5& 

Motion  for  possession  on  defanlt  — 

— Right  to  reconveyance  or  assignment  — 
R.  8.  O.  1897  0.  121,  «.  IS.]— The  defendant 
the  mortgagor,  had  conveyed  away  thi 
equity  of  redemption.  Default  under  thi 
mortgage  was  admitted.  Defendant  was 
willing  to  pay  if  an  assignment  of  mortgage 
were  made  to  his  nominee.  On  a  motion  for 
judgment  for  possession  on  default  in  a  mort- 
gage it  was  held  that  defendant  was  entitled 
to  leave  to  have  case  tried  out.  8yms  v. 
McGregor  (1909),  14  O.  W.  R.  748,  1  O.  W. 
N.  94, 

Pendente  lite.] — ^Mortgage  action  daim- 
ing  payment  of  principal  and  interest.  De- 
fendant T.  is  holder  of  equity  of  redemption, 
and  covenanted  with  mortgagor  to  assume 
mortgage.  When  action  commenced,  plain- 
tiff had  not  an  assignment  of  this  covenant, 
but  subsequently  obtained  same.  On  motion 
of  defendant  T.,  paragraph  in  statement  of 
daim  alleging  obtaining  of  said  assignment 
strucic  out  Ronald  v.  Whitehead^  12  O.  W. 
R.  1073. 

Proof  of  claim — ^Affidavit  of  assignee- 
Onus — Discovery  of  new  evidence.  RandoO 
V.  BerUn  Shirt  and  Collar  Co.,  5  O.  W.  R. 
256,  646. 

Reg^tration  —  Absence  of  actual  notice 

or  knowledge  —  Payment  to  original  mort- 
gagee— Rights  of  assignee  against  mortgagor 
and  grantee  of  equity  of  redemption — ^Fore- 
dosure — Parties.  Watson  v.  Qrant,  9  O.  W. 
R.  53. 


Sale  of  assignment  —  Absolute  m  form 
— Only  mortgage  in  effect — ^^olice  —  Parol 
evidence — Admissibility  of,  on  question  of 
mortgage  or  no  mortgage,] — Where  a  tenant 
is  in  possession  of  land,  a  purchaser  is  bound 
by  all  the  equities  which  the  tenant  could 
enforce  against  the  vendor.  This  equity  of 
the  tenant  extends  not  only  to  interests  oon- 
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Dccted  with  his  tenancy,  but  also  to  interests 
under  collateral  agreements.  The  principle 
if  the  same  in  both  classes  of  cases,  that  the 
possession  of  the  tenant  is  notice  that  he 
has  some  interest  In  the  land,  and  a  pur- 
chaser haying  notice  of  that  fact  is  bound  to 
enqoire  what  tliat  interest  is.  But.  a  pur- 
chaser is  not  bound  to  attend  to  vague 
nuDoois,  or  to  statements  by  mere  strangers. 
A  notice  to  be  binding  must  proceed  from 
some  person  interested  in  the  property.  B., 
the  owner  of  land  in  West  Canada,  under  a 
contract  of  sale  from  the  Chancellor  and 
scholars  of  King's  College,  being  indebted  to 
T.  &  Co.,  induced  P.  to  assume  the  debt,  and 
to  secore  him  from  any  loss  in  consequence 
of  such  assumption,  by  deed  poll  endorsed 
on  his  original  contract  of  sale,  absolutely 
isdgned  the  land  to  P.  Up  to  the  time  of 
this  assignment,  B.  himself  had  never  been 
in  the  actual  possession  of  the  land,  his 
father  having  managed  the  same  as  his 
agent  P.  afterwards,  in  ^tisfaction  of 
certain  debts  due  by  him,  assigned  the  land 
conveyed  to  him  by  B.,  with  other  property 
to  6.  This  assignment  was  also  endorsed  on 
the  original  contract  of  sale.  Prior  to  the 
execution  of  this  assignment,  G.  made  some 
inqoiries  about  the  ownership  of  the  pro- 
perty, hut  it  did  not  appear  that  he  received 
any  information  that  B.  was  the  owner.  In 
a  suit  by  B.  against  P.  and  G.  for  redemp- 
tion.— HM,  upon  appeal  (affirming  the  de- 
cree of  the  Court  of  Error  and  Appeal  in 
Ouiada), — ^First,  that,  under  the  circum- 
stances, the  transaction  between  B.  and  P., 
although  in  form  an  absolute  assignment 
and  sale,  was  in  effect  a  mortgage  only. 
Second,  that  as  G.  had  acted  with  proper 
hama  fidet,  taking  the  assignment  from  a 
party  who  had  the  original  contract  of  sale 
in  his  poesession,  and  who  had  taken  an 
absolute  assignment  of  that  contract,  he  had 
no  notice,  actual  or  constructive,  of  B.'s 
title. — Semblef  where  the  receipt  of  the  con- 
sideration-money is  acknowledged  in  the 
body  of  the  deed,  it  is  not  the  custom  in 
Canada  to  have  an  additional  acknowledg- 
ment endorsed  on  the  deed.  Judgment  of 
the  Court  of  Error  and  Appeal  for  Upper 
Ouiada  (5  Grant  1),  and  of  the  Court  of 
Chancery  for  Upper  Canada  (1  Grant  459), 
alBnned.  Oreenshield9  v.  Bamhart  (1853), 
C  a  2  A.  C.  91. 

Trmmmivr  9t  lAad   svbjeet  to   mort- 

Sac« — Real  Property  Act,  s,  89 — Implied 
eo>vemant  of  indemnity — AsHgnment — Right 
of  scfMHi.] — ^The  defendant  took  a  transfer 
of  land,  absolute  in  fact  as  well  as  in  form, 
from  one  Williams,  and  agreed  to  assume  a 
mortgage  on  the  property  held  by  the  plain- 
tiff .-—HeU,  that  the  plaintiff,  who  had  ob- 
tained an  assignment  from  Williams  of  her 
right  of  indemnity  against  the  defendant 
under  die  transfer,  had  a  good  cause  of 
action  to  recover  the  amount  of  his  mort- 
gage from  the  defendant  direct  Short  v. 
Orekem^  7  W.  L.  R.  787,  distinguished. 
Moriee  v.  Kemighan,  18  Man.  L.  R.  360, 
»  W.  L.  B.  307. 

VmimrtaJdm^  eft  a&ortsasee  to  keep 
^  ImnurAAeo — Seal — Negligence  —  Setting 
tf  nnliqmid4ited  damages  against  debt — Right 
of  setoff  as  against  assignee  of  debt — Notice 
of  as9%gnment — King*s  Bench  Act  s,  S9.] — If 
a  mortgage  company  through  their  manager 
undertake  with  the  mortgagor  to  keep  alive 


an  insurance  on  the  mortgaged  property,  and 
take  steps  towards  carrying  out  such  under- 
taking, but  fail  to  carry  it  out,  they  are 
guilty  of  such  negligence  as  to  render  them 
liable  in  damages  to  the  mortgagor,  if  ignor- 
ant of  such  failure,  for  the  amount  of  such 
insurance  in  case  the  property  is  burned 
after  the  policy  lapses.  Skelton  v.  London 
and  North  Western  Rw.  Co,,  L.  R.  2  C.  P., 
per  WiUes,  J.,  at  p.  636,  followed.— 2.  It  is 
not  necessary  in  such  a  case  that  the  com- 
pany's undertaking  should  be  under  seal. — 
3.  The  mortgagor  has  a  right,  under  s.  39  of 
the  King's  Bench  Act.  to  set  off  such  dam- 
ages against  the  mortgage  debt  in  the  hands 
of  an  assignee  in  trust,  in  the  absence  of 
proof  of  notice  of  the  assignment  having  been 
given  to  him  before  the  nre.  Newfoundland 
V.  Newfoundland,  13  App.  Cas.  213,  followed. 
Campbell  v.  Canadian  Co-operative  Invest- 
ment Co.,  5  W.  Li.  R.  153,  16  Man.  L.  R. 
464. 

Want  of  notioo  —  Lack  of  registration 
as  required  by  Registry  Act — Con.  Rule  622 
— Interest  on  overdue  principaL] — Plaintiff, 
Pringle,  brought  action  to  recover  |3,808.32 
under  a  covenant  in  a  mortgage,  wnich  had 
been  assigned  to  him  by  Smith.  The  writ 
and  statement  of  claim  were  amended  under 
order  of  the  Master  in  Chambers,  by  adding 
Smith  as  a  party  plaintiff  with  apt  words, 
the  covenant  having  been  given  to  him.  De- 
fendant pleaded  want  of  notice  of  assignee, 
and  lack  of  registration  as  required  by  Regis- 
try Act.  Meredith,  C.J.C.P.,  gave  plaintiff 
judgment  for  $3,395.98  and  costs.  Appeal 
to  Court  of  Appeal  dismissed  with  costs. 
See  12  O.  W.  R.  1186,  13  O.  W.  R.  484,  617. 
PHngle  v.  Hutson  (1909),  14  O.  W.  R.  1083, 
1  O.  W.  N.  153. 


2.  Bas  bt  Statute  of  Lihitations. 

Assismiieiit  —  Subsequent  sale  —  Ea- 
tinction  of  prior  charge  in  favour  of  as- 
signee— Retention  of  lien  on  part  unsold  — 
Statute  of  Limitations  —  Partnership — Oral 
agreement  —  Registry  laws,]  —  Two  part- 
ners A.  and  B.  bought  two  properties  C. 
and  D..  and  subsequently  verbally  dissolved 
partnership,  A.  taking  C,  and  B.  taking  D. 
A.  gave  a  mortgage  on  C.  to  E.  and  subse- 
quently gave  to  plaintiffs  a  lien  on  C.  and 
D.  B.  took  foreclosure  proceedings  when 
plaintiffs  paid  off  its  claim,  continued  the 
proceedings,  obtained  final  order  and  sold 
C.  to  B. : — Held,  that  plaintiffs  had  not 
thereby  lost  their  lien  on  D..  B.  having  gone 
into  possession  of  D.  on  the  dissolution  has 
acquired  title  by  possession.  Abell  T.  Por- 
ter  (1909),  12  W.  L.  R.  470. 

Barred  by  Statute  of  Idmitatloiui.]  — 

Mortgagee  brought  an  action  of  ejectment 
and  recovered  judgment  which  he  recorded, 
but  took  no  further  steps  for  20  years: — 
Held,  that  judgment  and  mortgage  were  both 
barred.  Re  Lands  of  James  Ling  (1908), 
43  N.  S.  R.  60. 

Claim  of  mortffag^eo  to  moiioya  paid 
into  Court — Expropriation  of  mortgaged 
lands  —  Ejectment  against  mortgagor  — 
Judgment  —  Effect  of  —  Registration  — 
Possession  —  Prescription.  Re  Ling  d  Do- 
minion Coal  Co,  (N.S.),  6  E.  L.  R.  264. 
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CottTeyanee  of  eavlty  of  rodoB&ption 
to  morts*soo  —  Bierger  —  Intention  — 
Evidence  —  Statute  of  Limitations — Vacant 
land  —  Legal  estate  —  Acknowledgments 
in^  writing  —  Letters  of  owners  of  eqnity — 
Dictation  to  amanuensis  —  Costs.  Roger$ 
V.  Brann,  7  O.  W.  B.  617. 

Delloieaoy  after  sale  —  Action  against 
heir  in  possession  of  other  property  for  bal- 
ance of  mortgage — Statute  of  Limitations — 
Possessory  title  in  defendant,]  —  Plaintiff 
brought  an  action  on  a  mortgage,  sold  the 
land  under  the  judgment,  and  there  was  a 
deficiency  of  |224.06.  Ascertaining  that 
mortgagor  had  had  an  interest  in  certain 
other  lands  plaintiff  brought  action  for  a 
declaration  that  his  mortgage  was  a  charge 
upon  this  land  in  the  hands  of  the  heirs 
and  that  the  land  be  sold  for  the  payment 
of  plaintiff*s  debt.  Defendant  set  up  the 
Statute  of  Limitations  :—ireM,  that  defend- 
ant's mother  knew  of  defendant's  acts  of 
ownership  therefore  defendant  William  Lam- 
miman  acquired  a  title  by  possession;  that 
there  was  no  suspicion  of  fraud  in  the  mat- 
ter and  defendant's  title  ought  not  at  this 
distance  of  time  to  be  disturbed.  Action 
dismissed  with  costs.  Beer  y.  Williams 
(1910),  15  O.  W.  R.  868,  21  O.  L.  B.  49. 

Limitation  of  aotiona  —  Mortgagor 
barred  —  'Subsequent  service  of  notice  of 
sale — Effect  of.] — ^After  the  Statute  of  Lim- 
itations has  run  against  a  mortgagor  of 
lands,  service  of  a  notice  of  sale  by  the  mort- 
gagee on  the  mortgagor  does  not  give  the 
mortgagor  a  right  to  redeem,  the  mortga- 
gee's statutory  title  being  in  no  way  affected 
thereby.  Shaw  v.  Coulter,  11  O.  L.  R.  630; 
6  O.  W.  R.  306,  6  O.  W.  R.  55. 

Mortease  —  Covenants  —  Payment  on 
account,] — ^Action  for  foreclosure:  —  Held, 
that  a  payment  of  $100  operated  under  s. 
22  above  as  a  bar  to  the  Statute  of  Limita- 
tions. Foreclosure  decree  to  go.  Robinson 
V.  Robinson  (1909).  14  O.  W.  R.  155.— 
Circumstances  disclosed  later  having  justi- 
fied the  reception  of  further  evidence,  the 
hearing  was  enlarged  that  such  evidence 
might  be  taken  by  the  trial  Judge.  Ibid., 
14  O.  W.  R.  1000,  1  O.  W.  N.  185. 

Rooovery  of  Ji&dsiiioiit  in  ojootment 

— Bar  by  lapse  of  time,] — The  mortgagee  of 
land,  instead  of  proceeding  to  foreclosure  and 
sale  under  the  statute,  brought  an  action  of 
ejectment  against  the  mortgagor,  and  re- 
covered judgment  for  default  of  appearance 
and  plea.  The  judgment  was  recorded  but 
no  further  steps  were  taken  upon  it  for  a 
period  of  upwards  of  twenty  years,  either 
by  revivor  or  issue  of  execution,  or  by  tak- 
ing possession  of  the  land. — Held,  affirming 
the  judgment  of  the  trial  Judge,  that  the 
judgment  could  not  be  enforced  after  the 
expiration  of  twenty  years  from  its  date,  and 
that  the  lapse  of  time  was  a  bar  to  both  the 
mortgage  and  the  judgment  Re  Ling,  43  N. 
S.  R.  60.  6  E.  L.  R.  264. 


3.  Construction  and  Opbbation. 

Attommont  olanae  —  Relationship  of 
landlord  and  tenant — Summary  proceeding 
to  oust  grantee  of  mortgagor — Distress  for 


rent — Landlords  and  Tenants  Act.]  —  lie 
purchaser  of  mortgaged  premises  is  not  a 
tenant  of  the  mortgagee  or  his  assignee,  and 
cannot  be  dispossessed  by  the  summary  pro- 
cedure provided  for  by  the  Landlords  and 
Tenants  Act,  R.  S.  M.  1902,  c.  93.  althongli 
the  mortgage  contains  clauses  creating  the 
relation  of  landlord  and  tenant  between  the 
parties  and  giving  the  mortgagee  the  right 
to  distrain  for  arrears  of  interest  as  rent 
— ^Neither  can  the  mortgagee  or  his  assignee, 
in  such  a  case,  distrain  upon  goods  other 
than  those  of  the  mort^ragor  for  such  arrears 
of  interest.  Chalmers  v.  Freedman^  18  Man. 
L.  R.  523.  10  W.  L.  R.  434. 

Bvlldins  on  adjaoont  lot  projoetlnc 
on  mortsaaod  land — ^Reformation — Con- 
struction —  General  words  —  Short  Forms 
Act  —  Description  —  Plan  —  Title — ^Regis- 
try laws  —  Appeal  —  Costs.  Eraser  v. 
Mutchmor,  4  O.  W.  R.  290. 

OoUartoral  soenrity  to  bank — Pay- 
able on  demand — Power  of  sale  —  Notice  of 
intention  to  emerdse  —  Making  the  demand 
— Motion  under  Vendors  and  Purchaeert 
Act.] — ^The  Sovereign  Bank  took  a  mortgage 
as  collateral  security  to  an  account.  The 
mortgage  was  payable  on  demand.  The  bank 
serv^  notice  on  mortgagor  of  intention  to 
sell  and  later  sold  the  mortgaged  lands.  On 
a  motion  under  the  Vendors  and  Purchasers 
Act  it  was  held,  that  the  proper  oonstmction 
of  the  mortgage  was  that  the  bank  was  en- 
titled to  exercise  the  power  of  sale  at  any 
time  upon  non-payment  after  demand,  and 
the  notice  of  intention  to  exercise  the  power 
of  sale  was  a  sufficient  demand  to  authorise 
a  valid  exercise  of  the  power  of  sale  and  the 
bank  was  entitled  to  sell  after  the  expiration 
of  one  month  from  the  service  of  notice» 
therefore  the  bank  could  give  the  parchaaer  a 

food   title   to   the   property.     Re   Sovereign 
tank  d  KeUty  (1910),  16  O.  W.  B.  73. 

Costs  of  mortsacoo — ^Unnecessary  pro- 
ceedings —  Tender  —  Waiver.  Middleton  y. 
Scott,  4  O.  L.  R.  459,  1  O.  W.  R.  536,  632. 

Deed  absolnto  in  form — Parol  evidettce 
— AdmissibUity  of,  on  question  of  mortgage 
or  no  mortgage.] — ^A.  contracted  for  the  «rant 
of  certain  lots  of  land  from  the  Government 
in  Upper  Canada,  and  paid  part  of  the  pur- 
chase money,  and  being  indebted  to  B.,  he 
assigned  by  deed  his  interest  in  those  plots 
to  B.  in  consideration  of  the  sum  of  JElOOl 
B.  took  possession  of  the  lots,  and  afterwards 
obtained  a  grant  of  them  by  Letters  Patent 
from  the  Crown  in  fee  witibi  the  privity  of 

A.  A.  subsequently  became  bankrupt,   and 

B.  was  appointed  assignee  to  his  estate.  No 
mention  was  made  of  any  claim  on  the  part 
of  A.  for  right  to  redeem,  or  interest  in  the 
lots,  in  his  affidavit  of  debts  and  assets,  nor 
was  any  claim  then  made  by  him  or  his 
creditors.  B.  remained  in  possession  ontil 
his  death,  and  the  property  having  greatly 
increased  in  value,  A.  procured  the  appoint- 
ment of  a  new  assignee  of  his  estate,  who 
filed  a  bill  against  the  devisee  of  B.  for  re- 
demption of  the  lots  in  question,  npon  the 
ground  that  the  original  transaction  was  one 
of  mortgage  and  not  of  absolute  sale.  The 
original  deed  of  assignment  was  lost,  and  no 
evidence  of  its  contents  could  be  produced, 
except  a  memorandum  of  account  between 
the  parties,  made  by  the  solicitor  who  acted 
for  A.  and  B.,  upon  which  the  assignment  in 
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the  deed  was  based.  Parol  evidence  was  ad- 
mitted to  prove  the  nature  and  terms  of  the 
transaction,  bnt  the  Court  of  Error  and  Ap- 
peal  in  Upper  Canada  dismissed  the  bill. 
Sndi  decision  affirmed  on  appeal  by  the  Judi- 
cial Conunittee.  Mathetcs  v.  Holmes  (1855), 
C.  R.  2  A.  C.  230. 

Eqvltable  iiiortsi^e«  —  Mining  leases — 
Priorities  —  Judgment  creditor  —  SheritTs 
Mje  —  Purchaser  —  Notice.} — ^A  company 
mcorporated  under  the  laws  of  the  State  of 
New  York  executed  in  New  York  a  mortgage 
of  lands  in  New  Brunswick,  and  of  minerals 
therein,  while  the  title  to  the  latter  was  in 
the  Crown,  the  law  of  New  York,  unlike  that 
of  this  province,  not  reserving  minerals  to  the 
State.  Mining  leases  subsequently  were  is- 
toed  by  the  Crown  to  the  company.  A  judg- 
ment creditor  of  the  company,  with  notice  of 
the  mortgage,  purchased  the  leases  at  a  sher- 
UPt  sale,  under  an  execution  upon  his  judg- 
ment, and  paid  to  the  Crown  rent  overdue 
apon  the  same,  whereupon  new  leases  were 
isBQed  in  his  own  name,  the  Crown  having 
no  knowledge  of  the  mortgage : — Held,  that 
the  new  leases  were  subject  to  the  mortgage. 
—Semhle,  that  the  title  of  the  judgment 
creditor  would  have  been  postponed  to  that 
of  the  mortgagee,  though  he  had  been  a  pur- 
chaser without  notice  of  the  mortgage.  Con- 
tinental Trusts  Co.  V.  Mineral  ProducU  Co., 
25  C.L.  T.  67,  3  N.  B.  Bq.  R.  28. 

FtfondAtioa  and  buildings  —  Distinct 
oumerskip  of  each  —  Recourse  of  the  mort- 
gegee  of  huUdings  erected  on  the  mortgaged 
/osniatioiw.]— Erections  and  buildings  may 
be  property  distinct  from  the  foundations  on 
which  they  stand,  the  rule  of  the  ancient  law 
de  difMum  solo  cedit,  being  nothing  more 
than  a  presumption,  since  the  promiUgation 
of  the  Civil  Code.  Hence,  the  owner  of  the 
boOdings  has  recourse  against  the  creditor  of 
the  owner  of  the  soil  for  his  mortgage  which 
be  has  duly  registered  against  the  whole  lot, 
both  foundation  and  buildings.  Belavance  v. 
Bted  (1909),  36  Que.  S.  C.  392. 

H7p«tko«  to  muBleipal  corporation 
•a  soadltioBa.  8t.  Jerome  v.  Commercial 
Buhler  Oo^  C.  B.,  [19081  A.  C.  444,  di- 
gested under  Muivicipal  Cobpoiutions. 

Xatereot  post  dieia  —  Construction  of 
redemption  clause  —  Usurious  rate  of  in- 
terest. SparUng  v.  Cunningham  (Yuk.).  4 
W.  L.  R.  336. 


—  Collateral  security 
—Advance  of  maturing  shares  —  By-law 
ekamging  mode  of  payment  —  Covenant.] — 
Where  a  mortgage  of  real  estate  by  a  member 
of  t  loan  association  incorporated  under  B. 
8.  O.  1887  c  169,  executed  to  secure  col- 
laterally an  advance  to  him  of  the  amount  of 
the  maturity  value  of  certain  of  his  shares 
in  the  association,  contained  a  covenant  by 
the  mortgagor  that  the  monthly  payments 
would  be  ouide  according  to  the  by-laws  of 
the  association  until  the  shares  should  have 
Biatared,  and  also  that  he  would  make  the 
■erefal  payments  provided  by  the  by-laws 
for  the  time  being  with  respect  to  shares  and 
the  payment  thereof : — Held,  that  the  associ- 
ation had  power,  by  by-law  passed  subse- 
qoeot  to  the  execution  of  the  mortgage,  to 
diange  the  mode  of  payment,  which,  accord- 
ing to  the  mortgage,  was  by  fixed  monthly 


instalments,  to  a  provision  by  which  when 
the  sharos  matured  the  mortgage  should  be 
released.  WUliams  v.  Dominion  Permanent 
Loan  Co.,  1  O.  L.  B.  532. 

Iffill  —  Machinery  —  "  Plant.**]  —  The 
word  '*  plant "  in  a  mortgage  of  a  mill,  held 
not  to  include  office  furniture,  or  a  horse 
and  carriage  used  for  occasional  errand  pur- 
poses in  connection  with  the  mill,  or  material 
kept  on  hand  for  repairs  to  machinery;  but 
held  to  include  scows  used  for  lighterin^r 
the  output  of  the  mill  from  its  wharf  to 
steamers,  and  in  lightering  coal  for  the  use 
of  the  mill,  and  also  to  include  such  stores 
as  axes,  shovels  and  files  and  other  articles 
complete  in  themselves,  used  in  carrying  on 
the  mill  business.  Eastern  Trust  Co,  v. 
Cushing  Sulphite  Fibre  Co.,  3  N.  B.  Eq. 
378,  2  E.  L.  R.  28. 


— Removal  of  house  from  mort- 
gaged premises — Action  to  compel  return  — 
Mandatory  injunction  —  Claim  to  house  by 
wife  of  mortgagor — Fixture — Att<iohment  to 
freehold— Intention  —  Parties — Disclaimer — 
Mistake — Costs.] — Under  a  mortgage  made 
by  A.  B.,  over  lands  described  as  that  part  of 
the  most  southerly  18  chains  in  width  of  legal 
subdivisions  1  and  2  in  section  30  in  a  certain 
townsliip,  lying  east  of  a  certain  river,  the 
plaintiflb  brought  this  action  against  A.  B. 
and  3  other  defendants,  for  payment  of  the 
mortgage  moneys,  or  possession  of  the  mort- 
gaged premises,  and  also  for  a  return  to  the 
premises  of  a  house  alleged  to  have  formed 
part  thereof  and  to  have  been  removed  there- 
from:— Held,  as  to  the  defendant  V.  B.,  the 
wife  of  the  defendant  A.  B.,  who  claimed  the 
house  in  question  as  her  individusi  property* 
and  romoved  it  from  the  mortgaged  premises 
to  her  own  land,  that,  though  the  house  was 
not  physically  attached  to  the  freehold,  but 
rested  on  blocks  laid  flat  in  the  ground,  it 
was,  nevertheless,  a  part  of  the  froehold* 
having  been  erected  in  lieu  of  an  old  house, 
which  was  undoubtedly  subject  to  the  mort- 
gage, and  the  defendant  Y.  B.  having  had  no 
other  intention  than  that  of  contributing  to 
the  welfare  of  the  family,  and  the  new  house, 
taking  the  place  of  the  old  one,  being  used  as 
ancillary  to  the  inheritance,  and  as  such  re- 
maining part  of  the  inheritance.  One  B.,  the 
father  of  the  defendant  V.  B.  and  of  the  de- 
fendant J.  v.,  her  sister,  was  originally  the 
owner  of  all  legal  subdivisions  1,  2.  7.  and  8. 
More  than  15  years  before  action,  B.,  by 
mero  word  of  mouth,  gave  to  his  daughter  V. 
B.  the  2  chains  in  width  north  of  her  hus- 
band's 18  chains,  and  to  his  daughter  J.  V. 
the  5^  chains  in  width  immediately  north  of 
V.  B.'s  chains.  From  that  time  V.  B.,  living 
with  her  husband  on  the  mortgaged  premises, 
considered  that  the  2  chains  immediately  to 
the  north  were  hers,  and  cultivated  potatoes 
there.  J.  V.  put  up  fences  on  ti^e  north  and 
south  boundaries  (where  she  supposed  theoi  to 
be)  of  her  5%  chains,  and  had  lived  there 
ever  since.  In  December,  1905,  by  a  mistake, 
a  certificate  of  title  was  issued  to  J.  Y.  for  a 
parcel  of  5^  chains  which  included  Y.  B.'0 
two  chains.  Neither  Y.  B.  nor  J.  Y.  knew 
of  the  error  until  after  this  action  had  been 
begun.  The  plaintiffs  supposed,  when  the 
house  was  removed  to  the  parcel  given  to  Y. 
B.,  that  it  was  on  J.  Y.*s  land,  as  it  appeared 
in  the  land  titles  office,  and  made  her  a  de- 
fendant, alleging  that,  with  her  connivance, 
the  house  had  been  removed  to  her  land.    By 
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her  statement  of  defence  J.  V.  denied  all  the 
allegations  of  the  statement  of  claim,  and 
pleaded  specifically  that  the  land  to  which 
the  house  was  moved  was  not  hers,  and  that 
the  moving  was  without  her  knowledge  or 
consent  After  J.  Y.  had  been  examined  for 
discovery,  the  plaintiffs  amended  their  state- 
ment of  claim,  disclaimed  any  title  to  the 
house  or  to  the  land.  Subsequently  other 
arrangements  were  made  by  II.  with  his 
daughters :  the  land  conveyed  to  J.  V.  she  was 
allowed  to  retain,  and  to  V.  B.  was  conveyed 
2  chains  further  northp  to  which  she  removed 
the  house.  Upon  this  appearing,  no  relief 
was  sought  against  J.  V.,  and  as  to  her  only 
the  question  of  costs  remained: — Heldt  that 
the  disclaimer  of  J.  V.  was  sufficient,  and  no 
costs  should  be  allowed  to  the  plaintiff  against 
her;  but  the  plaintiffs  should  pay  her  costs 
subsequent  to  the  disclaimer.  The  defendant 
J.  H.  B.  was  added  as  a  defendant  as  being 
mortgagee  from  J.  V.  of  the  land  erroneously 
included  in  J.  V.'s  certificate  of  title,  to  part 
of  which  land  the  house  was  first  removed. 
In  his  defence  he  stated  that  he  claimed  no 
other  buildings  than  those  that  were  on  the 
land  at  the  date  of  his  mortgage — ^the  house 
in  question  not  having  been  removed  there  till 
a  year  later. — Held*  that  he  should  have  all 
his  costs  from  the  plaintiffs. — Held,  also,  that 
the  plaintiffs  were  entitled  against  A.  B.  and 
y.  B.  to  a  mandatory  injunction  for  the  re- 
turn of  the  house  to  the  mortgaged  premises. 
C€ue  Thre9hing  Machine  Co.  v.  Berard 
(1911),  17    W.  L.R.  91,  Man.  L.  R.       . 

MnnieipAl  land — Privilege  —  Realty  — 
Description  —  Aqueduct]  —  An  aqueduct 
constructed  upon  land  constitutes  a  surface 
right  annexed  to  the  land,  and  can,  therefore, 
be  mortgaged.  —  2.  Constructions  upon  the 
municipal  domain,  by  virtue  of  a  privilege 
granted  by  the  council,  are  of  the  nature  of 
realty  for  the  time  that  the  privilege  lasts. — 
3.  The  designation  of  the  mortgaged  property 
is  sufficient  if  the  creditor  has  not  been  led 
into  error  by  such  designation.  Oarant  v. 
Gagnon,  17  Que.  S.  C.  145. 

Paymeiit  of  Instalmeiit  —  Subsequent 
advance  —  Special  agreement  —  Effect  of — 
Costs.  Griffith*  V.  Mackenzie,  3  O.  W.  R. 
777. 

Proposal  for  mortgage  —  Liability  for 
expenses  —  Agreement  —  SoUoitor's  costs — 
Expenses  of  appraisement  —  Commission  to 
agent] — The  defendant  applied  to  the  plain- 
tiffs for  a  loan  on  mortgage,  but  the  loan  was 
not  completed  through  no  fault  of  the  plain- 
tiffs. They  sued  the  defendant  for  solicitor's 
costs,  costs  of  appraisement,  and  brokerage 
at  1  per  cent  on  the  sum  they  were  ready 
to  advance,  and  they  relied  on  the  following 
clause  in  the  written  proposal  made  to  them : 
"  If  the  loan  for  any  cause  should  not  be 
completed,  I  agree  to  pay  all  expenses  in- 
curred:"— Held,  as  to  the  solicitor's  costs 
and  expenses  of  'appraisement,  the  charges 
being  reasonable,  and  being  for  services  ren- 
dered to  the  defendant  at  his  request,  that 
the  plaintiffs  were  entitled  to  recover,  but  as 
to  the  item  of  commission  at  1  per  cent,  on 
the  gross  amount  of  the  loan,  that  this  could 
not  be  properly  included  under  the  word  "  ex- 
penses," because  the  money  was  not  earned, 
and  the  plaintiffs  would  not  be  legally  justi- 
fied in  paying  it  unless  it  were  an  expense 
properly  incurred;  the  brokerage  or  commis- 
sion, under  the  circumstances  of  the  case, 


being  only  payable  on  completion  of  the  loan 
to  the  plaintiff's  agents.  British  Columbia 
Provincial  Loan  Assn.  v.  Chamock,  22  C.  L. 
T.  155. 


4.  Covenants. 

Aotloii  on — ^Attempted  exercise  of  power 
of  sale — Incomplete  sale — Inability  to  recon- 
vey — Change  in  position  of  property.  Men- 
dels  v.  Gibson,  2  O.  W.  R.  857,  3  O.  W.  B. 
551,  4  O.  W.  R.  336,  5  O.  W.  R.  233. 

Aetlon  on  —  Defence — ^Agreement  not  to 
enforce  —  Failure  to  establish-^CdnsideE^ 
ation  —  Agreement  to  stifle  prosecution  — 
Evidence  to  establish.  Mann  y.  Bolton,  3 
O.  W.  R.  804. 

Aetion  on  —  Impossibility  of  restoring 
mortgaged  land  if  payment  made.  Na- 
tional Trust  Co,  V.  Bousfield  (Man.),  4 
W.  L,  R.  575. 

Action  on  ooTenant — Sheriff's  sale  — 
Redemption.] — ^Defendant  mortgaged  cer- 
tain real  estate  to  A.,  and  afterwards  con- 
veyed the  equity  of  redemption  to  E.  P.  A., 
who  conveyed  it  to  L.  A.  assigned  the 
mortgage  to  the  plaintiff,  R.,  who  foreclosed 
without  making  defendant  a  party  to  the 
proceedings.  At  the  sheriff's  sale  plaintiff 
purchased  the  property  for  an  amount  less 
than  the  amount  due  for  principal  and  in- 
terest on  the  mortgage,  and  afterwards  con- 
veyed it  to  F.  Plaintiff  having  sued  on  the 
covenant  contained  in  the  mortgage,  to  re- 
cover from  defendant  the  full  amount  due, 
deducting  the  proceeds  of  the  sheriff's  sale : — 
Held,  following  Kinnaird  v.  TroUope,  39 
Ch.  D.  636,  Almon  v.  Busch,  Ritchie's  Eq. 
Dec.,  and  Miller  v.  Thompson,  unrQK>rted, 
that  the  plaintiff  could  sue  for  the  amount 
by  which  the  proceeds  of  the  sheriff's  sale 
fell  short  of  the  amount  due  on  the  mort- 
gage on  giving  defendant  a  further  oppor- 
tunity of  redeeming,  and  that,  as  this  could 
not  be  done,  the  property  having  been  dis- 
posed of  to  a  stranger,  there  shonld  be 
judgment  for  defendant.  Kenny  y.  Chis- 
holm,  19  N.  S.  Reps.  497  (affirmed  on  ap- 
peal to  the  Supreme  Court  of  Canada)  dis- 
tinguished. Meagher,  J.,  dissented.  Ryan 
V.  CaldweU,  32  N.  S.  R.  458. 

Aetion  to  enforeo  —  Dilatory  ex- 
ception— Recourse  against  vendor  —  War- 
ranty— Contract  —  Absence  of  privity-— 
Delay,] — In  an  hypothecary  action  the 
defendant  pleaded  that  his  vendor  guaran- 
teed to  him  that  he  would  obtain  an  exten- 
sion of  time  for  payment,  and,  by  a  dilatory 
exception,  asked  leave  to  bring  in  his  ven- 
dor in  warranty: — Held,  that  the  plaintiff, 
not  being  a  party  to  the  alleged  subsequent 
agreement,  whereby  the  vendor  was  alleged 
to  have  undertaken  to  obtain  delay  for  pay- 
ment, was  not  to  be  embarrassed  and  de- 
layed in  his  remedy  by  reason  thereof,  and 
the  dilatory  exception  was  dismissed  Corse 
V.  Myler,  8  Que.  P.  R.  7. 

Bnlldins  uoeimtj—Aotion  on  covenamts 
after  foreclosure — Reopening  —  Consolida- 
tion— Lien — Purchaser  for  value — *  Adding 
parties.]  —  On  the  27th  December.  1883, 
the  defendant  K.  gave  a  mortgage  to  a  loan 
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companj   to   secure   $400.         On    the   10th 
March,  1894,  K.  agreed  to  sell  the  mortgaged 
property  to  L.,   and  L.   paid   the   purchase 
price.     On   the  4th  June,   1895,   the  defen- 
dant K.  gave  a  mortgage  to  the  same  com- 
pany on   other   property  to   secure   $2,600. 
K.  snbflcribed   on   each  occasion  for  shares 
in  the  loan  company,  which  he  assigned  to 
the  company  as  security  for  the  loans,  the 
mortgages  being  treated  as  collateral.    Each 
mortgage  contained  a  proviso  that  the  com- 
pany shoold  have  a  lien  upon  all  stock  then 
or   thereafter   held   by   the     defendant     as 
fccurity  for  the  loans.    K.  allowed  the  pay- 
ments on  both  mortgages  to  fall  into  arrear. 
The  company  proceeded  on  the  $2,000  mort- 
gage, and   on    the  24th   August,    1899,   ob- 
tained an  order  vesting  the  title  to  the  pro- 
perty covered   by   it  in   themselves   and   de- 
barring K.  from  all   right  to  redeem.     The 
plaintiff  company  became  the  owner  of  the 
two  mortgages   by  assignment,  and   on   the 
10th  January,  1901,  sued  K.  upon  his  coven- 
ant for   payment    in    the   $2,600   mortgage, 
offering    to    reopen    the      foreclosure,      and 
claimed   the    right    to   consolidate    the    two 
mortgages: — Held,   that  L».   was  entitled  to 
be  added  as  a  party  defendant  under  s.  36 
of  the  Judicature  Ordinance,  1898,  and  that 
the  plaintiffs  had  no  right  to  consolidate  as 
against  him.     2.  The  proceedings  upon  the 
$2,600  mortgage  were  not     identical     with 
foreclosure  proceedings,  and  the  presumption 
from  the  company's  taking  a  vesting  order 
and  from  their  delay  in  sumg  was  that  they 
intended  to  take  the  land  in  full  satisfaction 
and  to  abandcm  the  remedy  on  the  covenant. 
CoUmicl  Investment  and  Loan  Co,  v.  King, 
23  C.  L.  T.  126,  5  Terr.  L.  R.  371. 


of  •qvlty-  of  rodemptioa 

— Expropriation — Mortgagor — Notice,]  —  A 
mortgagor  who  has  conveyed  away  his 
eviity  of  redemption  is  not  entiUed  to 
notice  of  expropriation  proceedings  taken 
by  a  railway  company  with  regard  to  part 
of  the  mortgaged  lands;  and,  therefore,  the 
absence  of  such  notice  does  not  constitute 
any  defoice  to  an  action  brought  against 
him  by  the  mortgagee  on  a  covenant  to  pay 
the  mortgage  money.  Farr  y,  HoweU,  20 
a  L.  T.  27a  31  O.  B.  698. 


aC»iB«t    Inevaibranoea  — 

Breach  —  Damages  —  Costs  —  Payment  in- 
to Court    Himon  v.  Wild,  2  O.  W.  R.  165. 


BofcBoe  of  paymeat  —  Promissory 
notes.  Pegg  v.  HamiUon,  1  O.  W.  R.  418, 
63a. 

Baoemtlom  pvooured  by  fraud  of 
•Cnrt  of  B&ort|:aso«  —  Reapon»^ility  of 
uortgmgee — Failure  of  action  on  covenant.) 
—In  an  action  upon  a  mortgage  of  land,  the 
^ncstion  was  as  to  the  liability  of  one  of  the 
fcfendanta,  a  married  woman,  upon  the 
oyvenant  for  payment  contained  in  the  mort- 
Pge  deed,  which  purported  to  be  executed 
yf  ber.  The  land  had  been  conveyed  to  her 
ky  an  agent  of  the  plaintiffa,  a  mortgage  com- 
najf  the  mortgagees,  but  she  did  not  know 
€f  the  eonTeyance  to  her,  and,  if  the  signature 
^  the  mortgage  deed  was  hers,  she  was 
aBoiuIently  induced  by  the  agent  to  make  it, 
beliering  the  mortgage  deed  to  be,  as  repre- 
KBted  by  the  agent,  another  and  entirely 
ttEerait  document,  relating  to  a  transfer  of 


shares;  in  the  same  way  she  executed  an 
authority  to  the  agent  to  receive  the  mortgage 
moneys;  he  did  receive  the  moneys  and  did 
not  pay  them  over  to  her;  and  he  made  pay- 
ments to  the  plaintiffs  upon  the  mortgage:— 
Held,  that  the  knowledge  of  t^e  agent  was 
constructively  the  knowledge  of  the  plaintiffs, 
and  they  must  be  taken  to  have  known  all 
about  the  transaction;  although  both  the 
plaintiffs  and  the  defendant  were  innocent 
of  any  wrong-doing,  the  plaintiffs  enabled 
their  own  agent  to  occasion  the  loss,  and  thej 
must  suffer  it ;  if  a  company  are  negligent  in 
the  appointment  of  agents  and  appoint  a 
rascal,  they  must  be  responsible  for  his  ras* 
cality  in  dealing  with  the  company's  affairs; 
their  negligence  is  the  proximate  and  effec> 
tive  cause  of  the  fraud.  Hunter  y.  Walters, 
L.  R.  7  Ch.  75;  King  v.  Smith,  [1900]  2 
Ch.  425,  and  Hotoatson  v.  Wehh,  [1907]  1 
Ch.  537,  [1908]  1  Ch.  1,  distinguished. 
Bagot  y.  Chapman,  [1907]  2  Ch.  222,  fol« 
lowed. — Held,  therefore,  that  the  plaintiff! 
were  not  entitled  to  recover  upon  the  coven* 
ant,  but  the  defendant  married  woman  must 
transfer  to  the  plaintifib  her  registered  title 
to  the  mortgaged  property.  Dom.  Perm.  Loan 
Co.  V.  Morgan  (1910),  16  W.  L.  R.  7, 
B.  O.  R. 

Eztemaion  of  timo  for  payment  of 
Instalmeiit  —  Agreement — Evidence,]  — 
Held,  that  an  agreement  to  extend  the  time 
for  payment  of  an  instalment  of  principal 
and  interest  under  a  mortgage  can  be  en- 
forced, but  such  an  agreement  when  verbal 
must  be  supported  by  evidence  both  cleat 
and  convincing.  Qilroy  y.  Proe,  8  W.  L».  R 
81,  1  Sask.  L.  R.  111.  Affirmed  or  re< 
versed,  8  W.  L.  R.  777. 

Interest — ^Board  in  lieu  of — Settlement-^ 
Administrator.  Rockett  y.  RocketU  1  O.  W. 
R.  309. 

Jadgiaeiit — Amendment — Costs.  Woodi 
y.  Alford  (1910),  1  O.  W.  N.  434,  455. 

r 

Loan  seonrity  —  Deed  of  sale — "  Contrc 
lettre"  —  Conditional  sale  —  Obligation  to 
maintain  insurance — Breach  —  Forfeiture- 
Compensation.  Houle  y.  8t,  Auhin,  3  E.  I* 
R.  446. 

Pnroluuio   flnlijeot  to   niort|i;aKe — Imr 

plied  covenant  of  indemnity — Ass^nment  oj 
implied  covenant  —  Survivorship  of  Joint 
Contractors — Administrators  —  Territories 
Real  Property  Act,] — The  obligation,  de- 
clared by  the  Territories  Real  Property  Act, 
s.  &^,  to  be  implied  In  every  instrument 
transferring  any  estate  or  interest  in  land 
under  the  provisions  of  that  Act.  subject  to 
mortgage  or  incumbrance,  is  assignable  by 
the  implied  covenantee  to  the  original  mort* 
gagor.  The  implied  covenant  takes  effect 
notwithstanding  that  the  mortgage  or  iu' 
cumbrance  is  not  noted  upon  the  trans* 
fer.  The  plaintiff  sold,  subject  to  a  mort* 
gage,  to  L.  &  V. ;  L.  &  V.  gave  a  mortgag« 
back  for  the  whole  price,  the  understanding 
being  that  L.  &  V.  should  pay  the  first  mort« 
gage,  the  amount  thereof  being  credited  in 
reduction  of  the  second;  L.  &  V.  sold  to  T. 
for  a  certain  sum,  and  T.  was  to  pay  what 
was  then  owing  on  the  two  mortgages;  T. 
sold  to  S.  for  a  certain  sum.  and  S.  was  to 
pay  what  was  then  owing  on  the  two  mort« 
gages,   S.   thus  became  by  mesne  transferr 
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the  registered  owner  subject  to  the  two 
mortgages,  the  first  made  by  the  plaintiff, 
the  second  by  L.  &  V. ;  S.  died,  and  the  con- 
testing defendants,  his  administrators,  be- 
came, by  transmission,  registered  owners, 
subject  to  the  two  mortgages.  L.  died,  and 
y.  assigned  to  the  plaintiff  the  rights  of  L. 
&  V.  on  T.'s  implied  covenant  to  discharge 
two  mortgages.  T.  also  assigned  to  the 
plaintiff  his  rights  on  S.*s  implied  covenant 
to  discharge  the  two  mortgages : — Held,  that 
the  plaintiff  was  entitled  to  an  order 
against  the  contesting  defendants,  the  ad- 
ministrators of  S.,  that  they  pay  the  balance 
owing  upon  the  two  mortgages  with  costs, 
and  that  de  bonis  propriM  if  the  assets  of 
the  estate  proved  insufficient.  Semble,  the 
assignment  from  V.,  the  survivor  of  L.  &  V., 
conveyed  the  rights  also  of  the  representa- 
tives of  L.  Qlenn  v.  Scott,  2  Terr.  L.  R. 
339. 

Release  —  Dealings  between  mortgagee 
and  assignee  of  egnity,]  —  The  relations 
which  exist  among  mortgagee,  mortgagor, 
and  assignee  of  the  land  who  has  agreed  to 
pay  the  mortgage,  are  not  those  w^hich  ob- 
tain among  cr^itor,  surety,  and  principal 
debtor.  Aldous  v.  Hicks,  21  O.  R.  95,  ap- 
proved. Nor  should  the  doctrine  of  dis- 
charge applicable  to  the  case  of  an  ordinary 
surety  be  extended  to  the  case  of  a  mort- 
gagor where  no  actual  prejudice  has  arisen. 
So  long  as  the  covenant  to  pay  endures,  the 
mortgagor  is  liable  to  pay  when  sued  by  the 
mortgagee;  his  equitable  right  is,  upon  pay- 
ment, to  get  the  land  back,  or  to  have  un- 
impaired remedies  against  his  assignee  if  he 
has  sold  the  land;  and  if  those  rights  can 
be  exercised  by  him  at  the  time  he  is  sued, 
it  is  immaterial  that  at  some  previous  time 
there  was  such  dealing  between  his  assignee 
and  the  mortgagee  as  would  then  have  in- 
terfered with  such  rights.  Mathers  v.  Helli- 
well,  10  Gr.  173,  explained.  Dictum  of 
Maclennan,  J.A..  in  Trust  and  Loan  Co.  y. 
McKenzie,  23  A.  R.  167.  dissented  from. 
Barber  v.  MoCuaig,  24  A.  R.  492.  29  S.  C. 
R.  126.  followed.  Forster  y.  Ivey,  20  C.  L. 
T.  402,  32  O.  R.  175.  (See.  also,  Watson 
y.  Bell,  32  O.  R.  181n). 

Heleaee  —  Dealings  between  mortgagee 
and  assignee  of  equity.] — When  land  subject 
to  mortgage  is  sold  by  the  mortgagor,  and 
the  purchaser  assumes  and  covenants  to 
pay  the  mortgage,  the  mortgagor  does  not 
become  to  the  mortgagee  a  surety  in  the 
technical  sense,  and  the  doctrines  as  to  the 
discharge  of  sureties  do  not  apply  to  him 
to  their  full  extent.  The  mortgagor  is 
liable,  therefore,  upon  his  covenant,  not- 
withstanding a  previous  extension  of  time 
granted  by  the  mortgagee  to  the  purchaser, 
if,  when  the  liability  is  enforced,  the  right 
of  the  mortgagor  to  redeem  is  not  affected. 
Judgment  in  32  O.  R.  175,  20  C.  L.  T.  402, 
affirmed;  Osier  and  Maclennan.  JJ.A..  dis- 
senting. Forster  v.  Ivey,  21  C.  L.  T.  550.  2 
O.  L.  R.  480. 

Sale — Deficiency — Personal  order  for  — 
Notise  of  motion  —  Service  by  fUing.] — ^A 
mortgage  made  by  the  defendant  to  the 
plaintiffs  to  secure  payment  of  $500,  con- 
tained a  covenant  that  the  defendant  would 
pay,  or  cause  to  be  paid,  the  said  mort- 
gage money,  to  wit,  $500,  with  interest.    On 


sale  under  order  for  foreclosure  and  sale, 
the  mortgaged  property  realized  only  $110, 
and  the  plaintiffs  appHed  for  an  order  for 
judgment  against  the  defendant,  with  oosts, 
for  the  balance  due  on  the  mortgage,  afto 
deducting  the  proceeds  of  the  sale.  Hie 
defendant  did  not  appear  to  the  action,  and 
as  he  was  a  seafaring  man,  and  it  was  im- 
possible to  effect  personal  service,  the  notice 
of  motion  was  served  by  filing  with  the 
prothonotary,  pursuant  to  O.  65,  r.  4:— 
Held,  that  the  plaintiffs  were  entitled  to 
the  order  applied  for.  Reliance  Savings 
d  Loan  Co.  v.  Curry,  34  N.  S.  R.  565- 

Subaeaveiit  dealli&ss  witli  eqvltj  of 
redempiioa — ^Merger — ^Accord  and  satu&c- 
tion  —  Liability  —  Reference.  Home  Lifs 
Assoc,  v.  Spence,  2  O.  W.  R,  974,  3  O.  W. 
R.  414. 

Transfer  of  land  evbieet  to  mort* 
saare — Implied  covenant  by  transferee  with 
mortgagee  to  pay  mortgage  money — ^Land 
Titles  Act,  s.  52  —  Certificate  of  title— 
EiVidence  to  shew  that  transfer  by  way  of 
security  only — ^Admissibility  —  Transfer  of 
bare  legal  estate — Transferee  not  liable  un- 
less upon  a  real  purchase.  Short  y.  Graham, 
7  W.  L.  R.  787. 


5.   DiSCHABOE. 

Building  eoeiety — ^Terminating  shares- 
Payment  —  Interest  —  Amount  necessaiy 
to  discharge  mortgage  —  Accelerated  pay- 
ments. Mitchell  Y.  Colonial  Investment  S 
Loan  Co.,  9  O.  W.  R.  219.  681. 

Diseharse — ^Form  and  effect  of — ^Inten- 
tion to  take  assignment  —  Mistake  in  con- 
veyancing —  Subrogation  —  Ghargee  of  land 
joining  in  mortgage  as  surety  for  owner — 
Extension  of  time  to  owner — Reservation  of 
rights  —  Release  of  surety  —  Declaration 
of  priority  —  Action  —  Parties  —  Amend- 
ment —  Will  —  Condition  —  Fulfilment 
Quackenbush  v.  Brown,  7  O.  W.  R.  284. 

DlsoliarKe — ^Intention  to  take  assignment 
—  Mistake  —  Subrogation  —  Ghaigee  oi 
land  joining  in  mortgage  as  surety  for  owner 
— Extension  of  time  to  owner — ^Release  of 
surety  —  Declaration  of  priority — ^Redemp- 
tion—-Costs.  Quackenbush  v.  Brown,  10  O. 
W.  R.  850. 

Mortgagee  dealing  with  property  — 

Power  to  reconvey  —  Action  on  covenant — 
Right  of  way.]  —  A  mortgagee,  being  com- 
pellable under  his  mortgage  to  discharge  at 
any  time  any  portion  of  the  land  described 
in  it,  having  not  less  than  20  feet  frontage, 
upon  payment  of  a  certain  sum  per  foot 
frontage,  not  only  discharged  a  certain  por- 
tion of  the  land  upon  payment  of  &  certain 
sum,  but  also  assented  to  a  right  of  way 
across  the  whole  of  the  property,  which  right 
of  way  had  been  granted  by  tiie  owners  of 
the  equity  of  redemption  to  the  purchaser 
of  a  portion  of  the  mortgaged  lands,  and  re- 
leased the  right  of  way  from  his  mortgage : — 
Held,  that  the  mortgagee  having  debarred 
herself  from  restoring  the  estate  covered  by 
the  mortgage,  unaltered  in  character  and 
quantity,  in  a  manner  unauthorised  by  the 
terms  of  the  mortgage,  owing  to  the  right  of 
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way,  an  asaisnee  of  the  mortgage  could  not 
daim  under  the  covenant  therein  in  an  ad- 
ministration of  the  mortgagor's  estate.  It  is 
proper,  however,  in  snch  a  case  that  the 
mortgagee  claiming  under  the  covenant  should 
have  an  opportunity  within  a  limited  time 
to  put  hiinself  in  a  position  to  restore  the 
estate  upon  payment  of  the  mortgage  money, 
and  80  twenty  days  were  allowed  for  that 
purpose.  Re  Thure$*ont  McKenzie  v. 
TkmrtMon,  22  C.  L.  T.  51,  3  O.  L.  R.  271, 
1  O.  W.  R.  4L 

lEortsacor  beeomlac  aluwebolder  — 

lAM&tff  for  2ot«e<.] — ITeld,  that,  under  mort- 
fBge  in  question,  and  the  by-laws  and  rules  of 
defendants  and  their  predecessors  in  interest 
applicable  thereto,  plaintiff  was  entitled  to  a 
discharge  of  his  mortgage,  given  in  form 
as  collateral  security  for  payment  of  shares 
tobscribed  for  by  him,  upon  payment  of  the 
principal  and  interest  therein  provided;  and 
that  the  defendants  could  not  charge  against 
the  mortgage  a  share  of  losses  incurred  in 
the  management  of  the  company.  Judgment 
of  MacMahon,  J.,  3  O.  L.  R.  191,  22  Occ.  N. 
00,  reversed.  Lee  v.  Gu^nadian  Mutual  Loan 
Co^  23  C.  li.  T.  165,  5  O.  L.  R.  471,  2  O. 
W.  R.  370. 


—  Limitation  of  actions  — 
Real  Property  Limitation  Act — Interest,] — 
In  1882  the  defendant  mortgaged  land  to  the 
plaintiffs  to  secure  a  loan.  The  plaintiffs 
asserted  that  it  was  intended  by  both  parties 
that  the  mortgage  should  include  the  outer 
two  miles  as  well  as  the  inner  two  miles  of 
lots  18  and  19.  and  that  the  outer  lots  were 
omitted  by  mutual  mistake: — Held,  on  the 
evidence,  that  the  mortgage  deed  should  be 
rectified.  The  defendant  paid  interest  up  to 
the  25th  November.  1883.  In  1885  the  de- 
fendant wrote  to  the  plaintiffs  asking  for  a 
discharge  of  part  of  the  outer  two  miles  which 
had  he&k  taken  for  a  railway,  and  the  plain- 
tiffs executed  the  discharge  and  received  pay- 
ment of  compensation  from  the  railway  com- 
pany. The  defendant  left  the  land  in  1892, 
and  his  brother-in-law  afterwards  cut  hay 
Dpon  it  The  defendant  paid  no  taxes  since 
1887.  The  plaintiffs  paid  all  taxes  from  that 
year: — Held^  that  the  Real  Property  Limita- 
tion Act  did  not  begin  to  run  in  the  defend- 
ant's favour  till  1885,  and  did  not  continue 
to  ran  after  he  abandoned  the  land  in  1892 ; 
he  thus  had  no  more  than  8  years  of  adverse 
possession.  The  principal  became  due  in 
May,  1884.  The  contract  to  pay  interest 
then  ceased,  and  interest  thereafter  was  re- 
coverable only  as  damages,  at  the  statutory 
rate,  and  for  only  6  years  before  action. 
The  statutory  rate  would  be  6  per  cent,  up 
to  7th  July,  1900,  and  5  per  cent,  since: 
G  &  64  v.  c  29  (D.).  Judgment  for  recti- 
fication and  foreclosure  in  default  of  pay- 
ment; no  personal  order  for  payment,  as 
the  statute  had  barred  the  remedy  on  the 
covenant.  British  Canadian  Loan  Co.  v. 
Farmer,  24  C.  L.  T.  273. 

Blg^t  to  dlmtbarce — ^Payment — Mutual 
loan  company  —  Terminating  shares  —  By- 
iaws  of  company  —  Collateral  security  — 
Land  Titles  Act.  Re  Kelly  d  Colonial  In- 
testment  d  Loan  Co.  (N.W.T.),  3  W.  L. 
E.  62. 

ccj- — ^90 


Second  morisag^e  —  Purchase  by  mort- 
gagor at  sale  under  first  mortgage — Liability 
under  second  mortgage — (Man.)  Real  Prop- 
erty Limitation  Act — Husband  and  ioife — 
Agency  of  husband  —  Acknowledgment.] — 
Action  on  a  covenant  in  a  mortgage.  Judg- 
ment for  plaintiffs  :—HeW,  that  there  had 
been  a  sufficient  acknowledgment  of  the  debt 
to  revive  it:— JJeW,  further,  that  defendant 
P.  was  not  a  trustee  for  defendant  M.  Mit- 
chell V.  Rutherford  (1909),  12  W.  L.  R   55. 


6.  DiSTBESS. 

Arrears  of  prinelpal  as  well  as  In- 

teTemt--pistress  for  Rent  Ordinance,  s.  5— 
Appheatton  and  meaning—"  Assign  "—Repre- 
«(Bn*a*to«  M  *o  ownership  of  goods  seiaed  — 
Estoppel.]^The  father  of  the  plaintiff  mort- 
gaged  land  to  the  defendant  to  secure  $476 
and  interest,  to  be  repaid  one-half,  with  in- 
terest, on  the  1st  November,  1908,  and  the 

\^^\^  Tji^  ^^r^»*'  <>"^^«  ^*  Novem. 
ber,  1909.    The  first  payment  was  not  made 

and  was  still  due  and  unpaid  when  the  de- 

tS°^^SL^°  *^®  ^"^  September,  1909,  seized 
tne  1W»  crop.    The  memorandum  of  mort- 
gage, under  the  Land  Titles  Act,  contained  a 
provision  whereby  the  mortgagor  became  ten- 
ant from  year  to  year  to  the  defendant,  at  a 
rental  equivalent  to  and  applicable  in  satis- 
faction of  and  payable  at  the  same  time  as 
the  interest ;   the  legal  relation  of  landlord 
and  tenant  being  thereby  constituted  in  ex- 
press terms  between  the  mortgagee  and  the 
mortgagor;    and    also   a    provision    that,    if 
default  should  be  made  in  the  payment  of  any 
portion  of  the  principal,  it  should  be  lawftd 
for  the  mortgagee  to  enter,  seize,  and  distrain 
upon  any  goods  on  the  lands,  and  by  distress 
to  recover  as  much  of  the  principal  and  in- 
terest as  remained  due ;  and  also  a  provision 
tnat,  should  default  be  made  in  the  payment 
of  any  part  of  the  principal  or  interest,  the 
whole  mortgage  money  should  at  once  become 
due.    The  plaintiff,  after  the  execution  of  the 
mortgage,  became  sub-tenant  to  his  father  of 
the  mortgaged  lands  for  one  year,  and  as 
tenant  took  off  the  1909  crop,  which  was 
seized  by   the  defendant.       In  the  distress 
warrant  it  was  said  that  the  distress  was  to 
be  made  by  virtue  of  power  for  that  purpose 
contained  in  the  mortgage;  and  the  distress 
was  for  $572J25,  the  whole  amount  due  for 
principal  and  interest  by  virtue  of  the  ac- 
celeration clause.    By  s.  5  of  the  Ordinance 
respecting  Distress  for  Rent,  C.  O.  1898,  c. 
34,  •  the  right  of  a  mortgagee  of  land  or  his 
assigns  to  distrain  for  interest  in  arrears  or 
principal  due  upon  a  mortgage  shall,  notwith- 
standing anything  stated  to  the  contrary  in 
the  mortgage  or  in  any  agreement  relating 
to  the  same,  be  limited  to  the  goods  and  chat- 
tels of  the  mortgagor  or  his  assigns    .    .     f* 
— Held,  per  Johnstone,  J.,  that,  while  the  at- 
tornment clause  in  the  mortgage  limited  the 
right  of  distress  at  most  to  arrears  of  interest, 
the    defendant   distrained    for   all    principal 
secured  by  the  mortgage,  apparently  under 
the  license  clause,  and  now  sought  to  justify 
the  seizure  under  the  attornment  clause.    It 
was  not  open  to  him  to  do  so ;  he  must  justify 
under  the  license  clause  or  not  at  alL    Miller 
V.  Imperial  Investment  Co,,  11  Man.  L.  R 
251,  followed.    Prior  to  the  introduction  of 
s.  5  above  set  out,  the  mortgagee,  under  a 


2823 


MOKTGAOS. 


2824 


license  dause,  coald  not  have  distrained  the 
goods  of  the  sab-tenant  nor  of  a  stranger.  In 
the  case  of  a  lease  made  before  the  mortgage, 
the  mortgagee  took  subject  to  the  lease  as 
assignee  of  the  reversion,  and  was  bound  to 
respect  the  tenant's  rights,  but  might,  on  de- 
fault, become  entitled  to  the  rent  and  assume 
the  position  of  landlord  without  the  tenant's 
consent  In  the  case  of  a  lease  made  after 
the  mortgage,  the  mortgagee,  being  assignee, 
not  of  the  reversion,  but  of  the  whole  estate 
of  the  mortgagor,  might  treat  the  tenant  as  a 
trespasser  and  eject  him  without  notice. 
Roger*  v.  Humphreys^  4  A.  &  E.  299,  and 
Svans  V.  Elliott,  9  A.  &  B.  342,  foUowed. 
Although  the  effect  of  a  mortgage  under  the 
Land  Titles  Act  would  not  be  to  vest  ell  in- 
terest in  the  mortgagee,  the  result  would  be 
the  same,  and  the  only  recourse  the  mortgagee 
would  have  against  the  sub-tenant  would  be 
that  of  an  action  or  proceeding  for  the  re- 
covery of  possession.  Section  5  above  quoted 
had.  therefore,  no  application.  Per  Wetmore, 
C.  J.,  that  the  plaintiff  was  not  an  "  assign 
of  his  father,  within  the  meaning  of  s.  5. — 
Held,  also,  per  curiam,  that  a  representation 
made  by  the  plaintiff  that  his  father  was  the 
owner  of  the  crop  did  not  estop  the  plaintiff 
from  asserting  that  the  grain  seized  was  his, 
because  it  did  not  appear  that  the  represen- 
tation had  anything  to  do  with  inducing  ^e 
seizure.  Vou9den  V.  Hopper  (1911),  lo  W. 
Lu  B.  294,  Sask.  L.  R. 

AttorBBient  olanse — Etpceetive  rent  — 
Distress.] — ^An  attornment  clause  in  a  mort- 
gage is  valid  if  it  constitutes  a  real  re- 
lation of  landlord  and  tenant  between  the 
mortgagee  and  mortgagor,  and  a  distrws 
levied  for  the  rent  is  good,  though  the 
rent  reserved  is  sufficient  during  the  term 
specified  in  the  mortgage,  via.,  ten  years, 
to  repay  the  principal  money  and  interest 
thereon  at  7  per  cent.  Massey-Harris  Co. 
V.  Young,  37  N.  B.  R.  107. 

Tenmaoy  at  will— 0««e<  enjoymenP—As- 
signment  of  equity— Tenant— iSale  of  d%s- 
ff-ess — Appraisement — Damages .1  —  A  mort- 
gage containing  the  usual  statutory  coven- 
ants and  a  special  clause  providing  for  a 
tenancy  at  will  at  an  annual  rent  equal 
to  the  interest: — Held,  not  Inconsistent  or 
void  for  repugnancy.  Trust  and  Loan  Co, 
V.  Lau>rason,  10  S.  C.  R.  679,  distinguished- 
The  mortgagor,  remaining  in  possession 
npon  the  execution  of  the  mortgage,  had 
the  right  under  the  provision  for  quiet 
possession  until  default,  to  enjoy  the  prem- 
ises, but  for  no  determinate  period,  and 
his  tenancy  thereunder  was  a  tenancy  at 
will,  and  such  provision  was,  therefore, 
not  inconsistent  with  an  express  tenancy 
at  will  at  a  half-yearly  rent.  There  be- 
ing a  tenancy  at  will  at  a  fixed  rent,  there 
was,  as  incident  to  it,  the  right  to  dis- 
train, and  the  covenant  for  quiet  enjoy- 
ment must  be  read  as  subject  to  such  right. 
Doe  d,  Dimie  v.  Da^oies,  7  Ex.  89,  followed. 
After  the  mortgagor  had  made  default,  his 
continuance  in  possession  was  still  as  ten- 
ant at  will.  After  default,  the  mortgagor, 
at  the  instance  of  the  mortgagees,  assigned 
his  equity  of  redemption  to  his  wife,  and 
she  took  possession  and  agreed  to  apply  the 
proceeds  of  the  land  to  the  payment  of  the 
mortgage: — Held,  that  this  operated  as  a 
new  tenancy  at  will  with  the  wife,  who 
became  liable  for  the  payment  of  the  rent 


as  the  assign  of  her  husband  with  the  as- 
sent of  the  mortgagees,  and  her  goods 
were,  therefore,  distrainable  for  the  rent 
So  the  goods  of  the  husband  might  also  be 
distrained  as  it  was  a  case  of  real  ten- 
ancy.— Held,  however,  that  the  defendants 
were  liable  for  selling  the  distress  without 
appraisement  or  valuation;  and  the  meas- 
ure of  damages  was  the  real  value  of  what 
was  sold,  minus  the  rent  due.  Pegg  v. 
Independent  Order  of  Foresters,  21  G.  L.  T. 
158,  1  O.  L.  R.  97. 


7.   FOBBCLOSUBB. 

AoeeleratioB. — Assignment  pendente  Ktt 
— Parties.] — ^When  a  mortgagee,  upon  de- 
fault in  payment  of  an  instalment  of  in- 
terest, brings  .a  foreclosure  action  and 
claims  payment  of  the  full  amount  secured 
by  the  mortgage,  any  party  to  the  action 
by  original  writ,  or  added  in  the  Master's 
office,  or  by  subsequent  order,  is  entitled 
to  hold  him  to  his  election  and  to  pay  his 
claim.  But  this  right  must  be  taken  ad- 
vantage of  in  the  foreclosure  action,  and 
does  not  enure  to  the  benefit  of  a  person 
not  a  party  to  that  action  who  ignores  the 
foreclosure  proceedings  and  brings  a  re- 
demption action  after  making  an  indepen- 
dent tender  to  the  mortgagee.  A  person 
who,  after  the  institution  of  the  fore- 
closure action,  acquires  an  interest  in  or 
claim  against  the  mortgaged  premises,  may, 
on  his  application,  be  added  as  a  party. 
Qihson  v.  lielson,  21  C.  L.  T,  555,  2  O.  L. 
R.  500. 


Aetioii  for — Failure  to  make  leasees  of 
owners  of  equity  with  option  of  purdiase 
parties — ^Final  order  of  foreclosure — ^Motion 
by  lessees  to  set  aside  after  expiry  of  lease 
— Dismissal  without  costs.  Elmsle^  T. 
Dingman,  10  O.  W.  R.  24a 

Aotioa  for — Judgment  —  Princwei  due 
hy  virtue  of  acceleration  clause — Default  in 
payment  of  interest  —  Stay  of  proceedings 
upon  payment  of  interest — R.  8,  O.  18^, 
c,  126,  sched,  B.,  vi.  1& — Practice  of  High 
Court^Rules  S87,  S88,  589.]— Present  own- 
ers of  equity  of  redemption  by  mistake  paid 
into  the  wrong  account  in  Court  amount 
due  under  mortgage.  Plaintiff  moved  for 
final  order  for  foreclosure,  but  applicants 
were  allowed  to  pay  off  mortgage  debt  on 
payment  of  costs,  there  being  a  mistake  on 
their  part.  An  appeal  dismissed.  Hoed- 
tine  y.  Consolidated  Mines.  Limited,  13  O. 
W.  R.  271.  994. 

Aotioa  oa  ooTonant  and  for  f oroolo- 
anro — Default  in  payment  of  instalment  — 
Acceleration  clause  —  Judgment  for  M>hete 
mortgage  money — Application  to  set  aside 
— Relief  upon  payment  of  instaln%ent  with 
interest  and  costs — Rules  277,  278— Real 
Property  Act,  s.  117.] — On  appeal  from  an 
order  of  the  Referee,  in  an  action  for  fore- 
closure and  a  personal  order  for  payment, 
staying  proceedings  after  judgment  under 
Rule  278  of  the  King's  Bench  Act.  R.  S. 
M.  1902  c.  40,  upon  payment  of  the  over- 
due instalment  of  principal,  interest,  and 
costs: — Held,  (1)  that  the  action  was  one 
for  foreclosure  within  the  meaning  of  Rules 
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277  and  278  of  the  King's  Bench  Act,  al- 
though judgment  for  the  amount  of  the  debt 
was  also  asked  for. —  (2)  A  provision  in  a 
mortgage  that,  upon  default  in  payment  of 
an  instalment  of  principal  or  interest,  the 
whole  should  become  due,  is  not  one  against 
which  equity  will  relieve  as  being  in  the 
nature  of  a  penalty.  Sterne  v.  Bech,  1  De 
6.  J.  &  S.  5S5.-— (3)  Although  Rule  278 
■ays  that  proceedings  may  be  stayed  in  the 
action  after  judgment  ''upon  paying  into 
Court  the  amount  then  due  for  principal, 
hiterest.  and  costs,*'  the  relief  ordered 
ooold  not  be  granted  to  the  defendant  under 
that  Rule,  because,  by  virtue  of  the  accel- 
eration clause  in  the  mortgage,  the  amount 
then  due  was  the  full  amount  of  the  prin- 
cipal debt,  and  equity  will  not  relieve  against 
such  a  provision. — (4)  The  defendant  was 
entitled  to  the  relief  ordered  by  virtue  of 
s.  117  of  the  Real  Property  Act,  which  pro- 
vides that  a  mortgagor  in  the  drcum- 
rtancea  appearing  in  this  case,  may  "pay 
SQcb  arrears  aa  may  be  in  default  under 
the  mortgage,  together  with  costs  to  be 
taxed  by  the  district  registrar,  and  he 
shall  thereupon  be  relieved  from  the  conse- 
VKnces  of  non-payment  of  so  much  of  the 
mortgage  money  as  may  not  then  have  be- 
come due  and  payable  by  reason  of  lapse  of 
time.*'— (5)  SecUon  117  of  the  Real  Prop- 
erty Act,  notwithstanding  that  it  is  pre- 
ceded and  followed  by  sections  relating 
only  to  mortgages  registered  under  the  new 
syttem,  is  not  so  limited,  but  expressly  ap- 
plies to  all  mortgages,  including  those  re- 
gistered under  the  old  system.  National 
TrM9t  Co.  Y.  CampheU,  7  W.  L.  R.  754,  17 
Man.  U  R.  579. 

Aetlom  for  f oreelonue — Costa — Mort- 
gagee claiming  more  than  due — ^Tender. 
Dmgneau  t.  DagenaU,  2  O.  W.  R.  132,  5 
0.  L.  R.  265. 

Aetlom  for  f oroeloaiire — Parties — Irre- 
fvlsrify — Appeal  from  Report,] — ^An  action 
for  foreclosure  and  possession  was  begun 
by  a  mortgagee  against  the  mortgagor  and 
a  tenant  of  the  latter  In  possession.  The 
tenant  entered  an  appearance  disputing  the 
amount,  and  pending  the  action  the  mort- 
gagor disposs^sed  her  by  other  means. 
Jadgment  by  default  was  obtained  by  the 
plaintiff  against  the  mortgagor,  without 
taking  any  notice  of  the  tenant: — Held, 
that  this  was  irregular;  the  action  should 
have  been  dismissed  or  discontinued  as 
against  her.  Upon  the  reference  directed 
by  the  judgment  and  in  his  report  the 
Master  continued  the  tenant  as  a  defendant 
by  original  action  and  also  added  her  as  a 
party  in  his  office  by  serving  her  with  no- 
tice to  incumbrancers,  although  she  was 
not  a  subsequent  incumbrancer:  —  Held, 
that  her  name  should  be  struck  out  both 
■a  an  original  and  added  party,  upon  her 
tppcal  from  the  report,  notwithstanding 
that  she  had  not  moved  to  discharge  the 
notice  served  upon  her.  Cotoan  y.  Allen, 
28  8.  C.  R.  292.  followed.  McLaughUn  v. 
Bttwart,  21  C.  L.  T.  185,  1  O.  L.  R.  295. 


Acttom  to  ssiforoo — ^Defence — Collateral 
iecnrity — Acceptance  of  other  security  — 
itertatioii  —  Intention.  Heney  y.  Ottawa 
ffyut  d  DepoHt  Co.,  2  O.  W.  R.  146. 


Aseertainment     of     amount    due  — 

Amount  advanced  less  than  face  of  mort- 
gage— Share  of  profits  —  Other  consider- 
ations— Ratification.]  —  In  an  action  for 
foreclosure  of  a  mortgage  for  $12,000,  de- 
fendant claimed  that  plaintiff  had  advan- 
ced only  $5,000  in  cash  and  that  there  was 
no  other  consideration : — Held,  that  as  the 
mortgagee  was  given  an  interest  in  the 
property  which  was  to  be  sub-divided  into 
lots,  and  that  as  his  share  of  the  profits 
was  to  be  $7,000,  there  was  nothing  impro- 
per or  inequitable  in  fixing  the  amount 
and  including  it  in  the  mortgage.  There 
had  also  been  ratification.  Judgment  for 
full  amount  claimed  and  defendant's  appeal 
dismissed.  Burkle  v.  Peaslee,  14  O.  W.  R. 
37. 

Assisiuneiit  of  mortgage  —  Advances, 
Subsequent  to — Report — Varying,  on  motion 
for  foreclosure — Interest,] — ^H.  assigned  to 
the  plaintiff  a  mortgage  of  certain  property 
of  which  F.  was  owner,  subject  to  the  mort- 
gage to  H.  The  assignment,  to  which  F. 
was  a  party,  and  which  was  made  at  his 
request,  contained,  among  other  things,  an 
agreement  on  his  part  that  any  future  ad- 
vances which  he  might  require,  if  made  by 
the  assignee,  should  also  be  a  lien  or  charge 
upon  the  property.  After  the  death  of  F. 
foreclosure  proceedings  wer^  commenced  by 
the  plaintiff,  who,  in  addition  to  the  amount 
secured  by  the  mortgage,  made  a  claim  for 
subsequent  -advances.  The  defendant  H. 
was  appointed  to  represent  the  heirs  of  F. 
in  the  proceedings,  but,  subsequently,  C.  F., 
who  claimed  to  be  one  of  the  legal  repre- 
sentatives of  F..  was  permitted  to  appear, 
and  entered  an  appearance  by  her  attorney. 
Plaintiff's  claim  was  sent  to  a  referee  to 
ascertain  and  report  the  amount  due,  and 
after  a  hearing,  at  which  C.  F.  was  repre- 
sented, the  referee  reported  as  due  the  sum 
of  $808.45,  including  $33a96  for  subse- 
quent advances.  On  application  for  order 
for  foreclosure  and  sale,  the  Judge  reduced  the 
amount  of  the  plaintiff's  claim  to  $435.25, 
with  interest  to  the  date  of  the  sale: — 
Held,  that  the  Judge  had  authority  to  open 
up  the  question  as  to  the  correctness  of  the 
referee's  report,  but  was  wrong  In  his  con- 
clusion, the  recital  in  the  assignment  being 
sufficient  as  between  the  parties  to  make 
the  subsequent  advances  a  charge  upon  the 
property,  and  there  being  sufficient  evidence 
to  support  the  finding  that  the  advances 
claimed  were  actually  made: — Held,  also, 
that  plaintiff  was  entitled  to  recover  in- 
terest up  to  the  date  of  payment  by  the 
sheriff,  and  not,  as  allowed,  only  to  the 
date  of  sale.  Wallace  v.  Harrington,  34  N. 
S.  Reps.   1. 

Oliange  to  sale  before  llnal  order 

—  previous  contested  application  —  Res 
judicata — Practice — New  account  —  OostsA 
— ^An  order  nisi  for  foreclosure  changed 
into  one  for  sale.  The  first  order  had  been 
contested  and  not  appealed  from: — Held, 
the  matter  is  not  res  judicata.  Case  Co.  v. 
Preston  (1909),  12  W.  L.  R.  12. 

Egvltable  Jurisdietioa   of   Court  — 

Opening  up  foreclosure  proceedings  —  Conr 
struction  of  statute — Real  Property  Act,  B, 
8.  U.  (1902),  c.  148—5  d  6  Edw.  VII.  c 
75,  a.  S   {Man.) — Equity  of  redemption  — 
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Certificate  of  title.] — Under  provisions  of  s. 
126  of  Man.  Real  Property  Act  R.  S.  M. 
(19Q2),  c.  148,  as  amended  by  a.  3  of  c.  75 
of  5  &  6  Edw.  YII.  (Man.),  the  Oourt  baa 
eqaitable  jurisdiction  to  open  ap  foreclosure 
proceedings  in  respect  of  mortgagres  foreclosed 
under  ss.  113  &  114  of  the  Act.  notwith- 
standing the  issue  of  a  certificate  of  title, 
in  the  same  manner  and  upon  the  same 
grounds  as  in  the  case  of  ordinary  mort- 
gages, at  all  events  where  rights  of  a  third 
party  holding  the  status  of  a  bona  fide  pur^ 
chaser  for  value  have  not  intervened.  Judg- 
ment appealed  from,  19  Man.  L.  R.  560,  13 
W.  L.  R.  451.  reversed.  WiUiams  v.  Bo9 
(1910),  31  C.  L.  T.  261,  44  S.  C.  R.  1. 

Foreolosi&re  and  sale  —  Vendee — Trus- 
tee— Insurance  hy  mortgagee — A  ccount,  ] — 
Heldf  on  appeal,  that  on  the  evidence,  de- 
fendant had  purchased  the  property  in  ques- 
tion for  plaintiff,  held  same  as  a  trustee, 
and  therefore  had  to  account  for  insurance 
moneys  received  by  him.  The  trial  Judge 
held  that  defendant  bad  agreed  to  sell  the 
property  to  plaintiff.  Rudderham  v.  Mof- 
fatt,  6  B.  L.  R.  243. 

Foreoloaiure  or  utdm— Originating  aum- 
mon» — Defendant  not  appearing — Discretion 
of  Judge— Order  for  sale,]  —  Heldy  that 
when  a  mortgagee  takes  proceedings  on  de- 
fault by  way  of  originating  summons  for  an 
order  for  sale,  or  in  the  alternative  fore- 
closure, the  Judge  hearing  the  application 
may  exercise  his  discretion  and  order  sale, 
notwithstanding  the  fact  that  the  mortgagee 
asks  for  foreclosure,  and  that  the  applica- 
tion is  not  opposed.  Excelsior  Life  Ins,  Co, 
V.  Prestniak,  8  W.  L.  R.  780,  1  Sask.  L.  R. 
215. 


InsolTeiit  oompaay  a&oi 

tion  by  mortgagee  for  foreclosure — Rights 
and  priorities  between  mortgagee  and  liquid- 
ators of  company — Fixtures  —  Liquidators' 
costs  of  preservation  of  property,  of  abor- 
tive efforts  at  realization^  and  of  liquidation 
— Co-operation  with  mortgagee  in  efforts 
to  sell — Ck>sts  of  action  and  reference. 
Wood  V.  Curry,  12  O.  W.  R.  3^. 

Jndnieiit  for  foreoloavre — Ew  parte 
order  for  new  account  and  new  day  for  re- 
demption— Receipt  of  money  and  payment 
out  since  judgment — ^Possession  taken  by 
mortgagees — Necessity  for  order — Rule  387. 
Federal  Life  Ins.  Co,  v.  Siddall,  12  O.  W.  R. 
529. 

Mortsasee  in  posaeaalon  —  Account 
of  rents — Neto  day — Final  order — Rights  of 
purchaser  after  decree — Parties — Power  of 
sale,] — ^Mortgagees  had  been  in  possession 
before  action  for  foreclosure.  In  such  ac- 
tion, after  decree  and  report  fixing  a  day 
for  redemption,  the  defendants  applied  for 
a  new  day,  when  the  plaintiffs  stated  on 
affidavit  that  sums  paid  by  them  for  taxes 
and  costs  more  than  exhausted  the  rents 
received  since  the  date  of  the  report: — 
Held,  that  the  statement  of  the  plaintiffs 
was  insufficient:  see  Rule  387. — Held,  also, 
that  a  purchaser  who  has  purchased  dur- 
ing the  pendency  of  foreclosure  proceed- 
ings, and  whose  rights  are  expressly  subject 
to  the  termination  of  the  proceedings  by  a 
final   order  of  the   Court   in   favour  of  the 


mortgagee,  stands  in  a  different  position 
from  one  who  comes  in  for  the  first  time 
after  a  final  order  has  been  made,  and  is 
more  readily  made  subject  to  the  discretioii 
of  the  Court  to  open  the  foreclosure. 
Campbell  v.  Holyland,  7  Ch.  D.  166.  and 
Johnston  y.  Johnston,  9  P.  R.  259,  fol- 
lowed. Ounn  V.  Doble,  15  Gr.  655,  dis- 
tinguished. In  this  case  the  mortgagus 
were  in  no  default:  the  slightest  examin- 
ation of  the  proceedings  on  the  part  of  the 
purchaser  would  have  shewn  him  that  the 
mortgages  had  never  been  properly  fore- 
closed, and  that  no  day  had  ever  been  fixed 
for  the  payment  of  the  balance  doe  the 
mortgagees.  But  he  did  not  even  ask 
whether  a  final  order  had  been  obtained, 
which  was  the  condition  upon  which  his 
sale  was  to  be  carried  out: — Held^  there- 
fore, that  the  mortgagors  had  clear  righti 
to  redeem;  and,  having  come  in  promptly 
for  relief  and  taken  vigorous  steps  to  as- 
sert their  rights,  they  were  entitled  to  have 
the  final  oider  of  foreclosure  set  aside,  a 
new  account  taken  and  a  new  day  fixed, 
and  to  redeem  both  as  against  the  plain- 
tiffs and  B.,  for  which  purpose  the  latter 
should  be  added  as  a  party: — Held,  lastly, 
that  the  sale  to  B.  was  not,  under  the  cir- 
cumstances, sustainable  under  the  power  of 
sale  contained  in  the  plaintiffs*  mortgage. 
Kelly  V.  Imperial  Loan  Co.,  11  S.  C.  R 
516,  distin^ished.  Supreme  Court  of  the 
Independent  Order  of  Foresters  v.  Pegg,  20 
C.  L.  T.  400,  19  P.  R.  254. 

Openins  f  oreelosnre  —  Real  Property 
Act.]— Section  71  of  the  Real  Property  Act, 
R.  S.  M.  1902  c.  148,  must  be  read  along 
with  the  other  provisions  of  the  Act,  as  §. 
92  dealing  with  trusts,  s.  76  declaring  the 
cases  in  which  an  action  will  lie  against  a 
registered  owner,  and  s.  52  giving  the  Oourt 
power  over  certificates  of  title  in  any  pro- 
ceeding respecting  land;  and  foreclosure 
proceedings  conducted  by  the  district  regis- 
trar, in  the  case  of  lands  which  have  been 
brought  under  the  Act.  are  no  more  binding 
between  mortgagor  and  mortgagee  than  a 
decree  and  final  order  of  foreclosnre  made 
by  the  Court;  and,  if  the  dealings  between 
the  parties,  subsequent  to  the  foreclosure, 
are  shewn  to  be  such  as  would  be  sufficient 
in  equity  to  open  the  foreclosure  and  let 
the  mortgagor  in  to  redeem,  they  should  in 
the  case  of  lands  under  the  Act  have  the 
same  effect.  Campbell  v.  Bank  of  New 
South  Wales,  Torrens  Australasian  Digest, 
p.  149.  not  followed.  Under  tlie  circum- 
stances set  out  in  the  case,  it  was  held  that 
the  defendant  was  entitled  to  be  let  in  to 
redeem  the  property  in  question.  Barnes 
V.  Baird,  25  C.  L.  T.  20,  16  Man.  L.  R.  162. 

Openins  vp  f  oreolosvre  —  Subsequent 
Incumbrancer.]  —  Mortgagees  obtained  the 
usual  judgment  against  the  mortgagor  and 
his  wife  for  redemption  or  foreclosure  on 
the  5th  April.  1900.  The  Master  «dded  as 
oefendants  a  subsequent  mortgagee  and  cre- 
ditors of  the  mortgagor  having  a  /S,  fa,  lancb 
in  the  hands  of  the  sheriff,  and  his  report, 
dated  the  16th  May.  1900.  certified  that  the 
execution  creditors  had  not  proved  any 
claim,  and  appointed  the  17th  November, 
1900,  for  payment  by  the  snbsequent  mort- 
gagee. Payment  not  having  been  made,  a 
final   order  of  foreclosure  as   to  the  addeo 
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defendants  was  issued  on  the  21st  Novem- 
ber, 1900.  The  Master  thereupon  made  a 
subsequent  report  appointing  the  29th  De- 
cember, 1900,  as  the  day  for  payment  by  the 
original  defendants;  and,  payment  not  hav- 
ing been  made  by  them,  a  final  order  of 
foiedosure  was  issued  against  them  on  the 
29tii  January,  1901.  On  the  3rd  April,  1901, 
the  execution  creditors  served  a  notice  of 
motion  to  open  the  foreclosure.  On  the 
same  day  the  mortgagees  had  written  to  the 
mortgagor  offering  to  give  him,  as  of  grace, 
a  part  of  any  surplus  over  their  claim  which 
they  should  r^ilise  by  a  sale  of  the  mort- 
gaged premises,  upon  the  mortgagor  agree- 
ing not  to  move  to  open  the  foreclosure : — 
Heldt  that  the  execution  creditors,  having 
moved  with  reasonable  promptness,  and  be- 
ing in  a  position  to  give  the  mortgagees  im- 
mediate payment,  were,  under  the  circum- 
stances detailed  in  the  evidence,  entitled  to 
have  the  foreclosure  set  aside,  and  to  be  let 
in  to  redeem  npon  the  usual  terms.  Thorn' 
km  V.  Manning,  1  Sim.  N.  S.  451,  followed. 
Scottiik  American  Investment  Co.  y.  Brewer, 
21  C.  U  T.  522.  2  O.  L.  R.  369. 

Order  for,  mider  Manitoba  Bfeal 
Property  Aet — Right  of  Court  to  open 
foredosure  and  allow  mortgagor  to  redeem — 
Bftct  of  «.  m  of  Ac*.] — ^Action  for  redemp- 
tion. There  is  no  power  to  open  a  Real 
Property  Act  foreclosure  unless  that  power 
is  preserved  to  the  Court  by  s.  126  of  above 
Act  as  amended  in  1906.  c.  175.  The  vague 
dedaration  in  that  section,  that  the  juris- 
diction of  the  Court  over  mortgages  is  not 
aifected  by  the  Act,  was  never  intended  to 
deprive  an  order  of  foreclosure  of  the  effect 
given  it  by  s.  114  above.  The  Court  clearly 
has  no  power  to  allow  redemption  where  a 
certificate  of  title  has  been  issued  to  the 
mortgagee.  Action  dismissed.  WiUiams  v. 
Boa,  11  W.  L.  R.  111. 

Order  nisi  for — Payment  &y  mortgagee 
of  taxet  eince  order  made — Motion  to  vary 
order — Practice  —  Order  for  new  day  and 
new  account — Coats.] — ^After  order  nisi  made 
for  foreclosure,  the  mortgagee  paid  certain 
taxes  which  had  been  levied.  Under  the 
mortgage  these  were  payable  by  mortgagor: 
SM,  that  accounts  must  be  taken  anew, 
and  a  new  day  fixed.  Costs  of  application 
and  taking  account  and  order  to  be  borne  by 
mortgagee,  as  the  taxes  had  not  been  paid 
for  protection  of  the  security.  Mathew  y. 
Ifcl^fl,  11  W.  L.  R.  630. 

Order  mlai  —  Proceedings  under  power 
of  sale — Righi  to  redeem  before  order  ahso- 
htte^TenderA  —  A  mortgagee,  having  ob- 
tained A  foreclosare  order  nisi,  shortly  after- 
wards, and  before  the  period  allowed  for 
making  absolute  the  order  nisi  had  expired, 
entered  into  an  agreement  for  the  sale  of 
tiie  mortgayged  premises  to  a  purchaser 
who  had  knowledge  of  the  foreclosure 
proceedings.  The  order  absolute  was  never 
taken  oat.  The  agreement  for  sale  was  not 
deposited  for  registration  for  some  three 
years  after  it  was  entered  into,  but,  a  few 
Bonths  before  its  deposit  for  registration,  a 
tender  was  made  on  iMshalf  of  the  plaintiffs  of 
the  amoont  due  under  the  mortgage,  which 
vas  refused  on  the  ground  that  the  property 
^ad  been  parted  with,  and  that  the  plain- 
ti&  had  lost  their  right  to  redeem: — Held, 


affirming  the  decision  of  Hunter,  C.J.,  4  W. 
L.  R.  91,  that  the  mortgagee  could  not, 
after  the  order  nisi  for  foredosure  and  be- 
fore it  was  made  absolute,  exercise  his  power 
of  sale  without  the  leave  of  the  Court  Ste- 
vens V.  Theatres  Limited,  [19031  1  Ch.  857, 
and  Campbell  v.  Holyland,  7  Ch.  D.  166, 
followed'.  DeBeck  y.  Canada  Permanent 
Loan  d  Savings  Co.,  12  B.  C.  R.  409. 

Order  vnder  Real  Property  Act  — 

Right  of  Court  to  open  foreclosure  and  allow 
mortgagor  to  redeem — Effect  of  ss.  114  ^^^ 
126  of  Act.] — ^A  mortgage  of  land  under  the 
Real  Property  Act,  R.  S.  M.  1902.  c.  148, 
was  made  under  the  provisions  of  that  Act. 
Default  having  been  made,  the  land  was 
offered  for  sale  under  the  provisions  of  the 
Act.  The  sale  having  proved  abortive,  an 
order  of  foreclosure  was  made  by  the  Dis- 
trict Registrar,  and  an  absolute  certificate 
of  title  was  issued  to  the  mortgagee.  No 
irregularity  or  fraud  was  charged.  In  an 
action  brought  by  the  mortgagor  for  redemp- 
tion, it  was  contended  that  the  Court  had 
power,  under  the  statute,  to  exercise  Its 
equitable  jurisdiction  over  mortgagees,  and 
reopen  the  foreclosure. — Section  114  of  the 
Act  declares  that  an  order  of  foreclosure 
under  the  hand  of  the  District  Registrar 
shall  have  the  effect  of  vesting  the  land  in 
the  mortgagee,  free  from  all  right  and  equity 
of  redemption  of  the  owner,  etc.  And  by  s. 
126  of  the  Act,  as  amended  by  5  &  6  EMw. 
VII.  c.  75,  s.  3,  **  Nothing  contained  in  this 
Act  shall  take  away  or  affect  the  jurisdic- 
tion of  a  competent  Court  on  the  ground 
of  fraud,  or  over  contracts  for  the  sale  or 
other  disposition  of  land  or  over  equitable 
interests  therein,  or  over  mortgages,  nor 
shall  anything  in  this  Act  affect  the  right 
of  the  mortgagee  to  foreclose  or  sell  through 
any  competent  Court,  which  it  Is  hereby  de- 
clared may  be  exercised  in  such  Court :  " — 
Held,  Richards,  J. A.,  dissenting,  that  the 
general  declaration  in  s.  126  that  nothing 
in  the  Act  shall  take  away  or  affect  the 
jurisdiction  of  the  Court  over  mortgages, 
does  not  affect  the  particular  enactment  as 
to  the  statutory  proceeding  for  foreclosure, 
and  the  latter  still  retains  the  absolute  qual- 
ity and  effect  given  to  it  by  the  statute. — 
Once  the  statutory  order  is  made,  there  re- 
mains outstanding  no  right  or  equity  of  the 
mortgagor  in  the  land,  and  therefore  no  pos- 
sible interest  or  right  of  the  mortgagor 
therein  or  thereto  in  respect  of  which  the 
Court  has  or  can  have  jurisdiction. — Camp- 
bell V.  Bank  of  New  South  Wales,  16  N.  S. 
W.  Eq.  2^,  11  App.  Cas.  192,  applied  and 
followed. — Assets  Co,  v.  Mere  Roihi,  [1905] 
A.  C.  203,  specially  referred  to. — Per  Rich- 
ards, J.A..  that  the  intention  of  the  legis- 
lature was  to  preserve  to  the  Court,  not 
only  as  to  foreclosure  by  the  Court,  but 
also  as  to  foreclosure  under  the  Real  Prop- 
erty Act,  the  jurisdiction  it  always  had  with 
regard  to  mortgages.  Williams  T.  Bom 
(1910),  13  W.  L.  R.  451. 

Parties — Administrator.]  —  Subsequently 
to  the  making  of  a  mortgage  the  original  mort- 
gagor had  assigned  the  equity  of  redemption 
in  the  mortgaged  premises  to  F.  in  trust  to 
pay  the  creditors  of  the  mortgagor,  who  had 
become  insolvent.  In  an  action  by  the  mort- 
gagee for  foreclosure  the  administrator  of  the 
estate  of  F.  was  made  the  defendant: — Held, 
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haTins  regard  to  s.  19  of  the  Tmstee  Act,  as 
amended  in  1887,  that  the  administrator  was 
the  proper  party  defendant.  WiUiams  y. 
Brown,  20  C.  L.  T.  419. 

Parties — Devisee  of  deceased  mortgagor 
— Esecutors — Joint  assignees  of  mortgage — 
Death  of  one — Action  by  survivor — Trustees 
— Objection — Laches — Action  to  open  fore- 
closure.]— Mary  Ann  Plenderleith  and  her 
husband  had  mortgaged  certain  lands.  Hus- 
band died  in  1890,  leaving  a  will  whereby 
he  devised  and  bequeathed  all  his  real  and 
personal  estate  to  his  wife,  and  appointed  her 
to  be  his  sole  executrix.  This  will  was  proved 
on  23rd  July,  1890.  She  died  on  22nd  Sep- 
tember, 1890,  also  leaving  a  will  whereby 
she  appointed  defendants  James  M.  Brown 
and  Jesse  Brown  to  be  her  executors,  and 
whereby  also  she  devised  and  bequeathed  all 
her  real  and  personal  estate  to  her  daughter, 
Blisa  Plenderleith,  the  plaintiff  in  this  action, 
then  an  infant.  Probate  of  this  will  was 
granted  to  the  executors  named  therein  on 
2nd  October,  1890.  John  Downey,  one  oC 
the  assignees  of  the  mortgage,  died  on  11th 
April,  1894,  leaving  a  will  and  appointing 
executors.  On  28th  November,  1894,  the  sur- 
viving assignee  of  the  mortgage,  James  Mac- 
lennan,  brought  an  action  for  foreclosure 
against  James  M.  Brown  and  Jesse  Brown, 
executors,  representing  the  estates  of  Mary 
Ann  Plenderleith  and  her  husband.  In  the 
statement  of  claim  it  was  alleged  that  plain- 
tiff and  Downey  held  the  mortgage  as  mort- 
gagees in  trust,  and  that  plaintiff,  after  the 
death  of  Downey,  was  entitled  as  surviving 
mortgagee  and  trustee  to  the  moneys  secured 
by  the  mortgage.  Defendants  filed  an  answer 
admitting  their  character  of  executors  under 
the  wills  of  the  mortgagors,  setting  out  the 
devise  of  Eliza  Plenderleith,  and  submitting 
that  she  was  a  necessary  party  to  the  action. 
The  usual  foreclosure  judgment  was  obtained 
upon  motion  for  judgment,  and,  after  a  re- 
ference and  report,  a  final  order  of  foreclo- 
sure was  made.  On  Ist  May,  1902,  James 
Maclennan  conveyed  to  George  Hamilton. 
On  2nd  May,  1902,  George  Hamilton  con- 
veyed to  the  defendant  George  B.  Smith, 
who  on  the  same  day  conveyed  by  way  of 
mortgage  to  defendant  M.  Augustus  Thomas. 
On  14th  November,  1904,  Eliza  Plenderleith 
brought  this  action  against  Smith  and  Thomas 
to  set  aside  the  foreclosure  and  for  redemp- 
tion, alleging  that  the  foreclosure  proceedings 
were  irregular  because  the  personal  represen- 
tatives of  Downey  were  not  made  parties,  and 
because  Eliza  Plenderleith,  the  plaintiff  in 
the  present  action,  was  not  a  party  to  those 
proceedings.  Maclennan  had  entered  into 
possession  of  the  lot  after  the  foreclosure  as 
owner,  and  since  then  the  possession  had  fol- 
lowed the  conveyances: — Held^  the  law  laid 
down  in  Re  Martin,  26  O.  R.  465.  was  there 
held  by  the  Chancellor  that  the  joint  effect 
of  54  V.  c.  18,  s.  1,  and  56  V.  c.  20,  s,  4, 
was  to  vest  all  estates  in  the  devisees  under 
the  wills  of  persons  dying  at  any  time, 
whether  before  or  after  4th  May.  1891,  un- 
less the  executors  registered  a  caution  within 
a  year.  That  construction,  however,  was 
not  approved  by  the  legislature,  and  the  de- 
claratory s.  29  of  60  V.  c.  14  expressly  in- 
terpreted s.  1  of  54  V.  c.  18  as  applying  only 
to  the  estates  of  persons  dying  after  4th  May, 
1891,  and  this  interpretation  is  made  retro- 
spective, save  where  a  conveyance  had  been 
made  before  the  passing  of  the  declaratory 


section.  Both  Mr.  and  Mrs.  Plenderleith  died 
before  4th  May,  1891,  and  the  result  was, 
that  the  equity  of  redemption  was  vested 
in  their  executors  at  the  time  of  the  fore- 
closure action  and  judgment;  they  were  pro- 
perly made  defendants  as  the  owners  of  the 
equity,  and  the  present  plaintiff,  Eliza  Plen- 
derleith, the  devisee  of  her  mother,  was 
neither  a  necessary  nor  a  proper  party  to  the 
foreclosure  action.  The  other  objection  was, 
that  Downey's  personal  representatives  were 
not  necessary  parties  to  the  foreclosure  pro- 
ceedings.— Held,  the  case  was  within  s.  13 
of  c.  121,  R.  S.  O.  1897,  which  entiUed  a 
surviving  mortgagee,  in  the  case  of  a  mort- 
gage or  obligation  made  or  assigned  to  two 
persons  "jointly  and  not  in  shares,"  to  re- 
ceive the  mortgage  money  from  the  mort- 
gagor and  to  give  a  valid  discharge  of  the 
mortgage.  This  mortgage  became  the  pro- 
Iierty  of  the  two  assignees,  "jointly  and  not 
in  shares,"  within  the  meaning  of  this  sec- 
tion, and  James  Maclennan,  the  survivor," 
became  entitled  as  against  the  mortgagors  to 
receive  the  money  and  to  enforce  payment 
of  it  by  action.  It  was  true  that  the  section 
applies  only  to  securities  made  or  assigned 
after  1st  July  1886,  but  the  renewal  agree- 
ment was  made  after  that  date,  and  contains 
a  direct  covenant  by  the  mortgagors  with 
the  assignees  to  pay  the  mortgage  money 
and  interest  at  a  new  day,  and  this  con- 
stitutes a  new  "obligation"  after  lat  July, 
1886,  so  as  to  bring  the  case  within  the 
section.  The  statement  of  claim  in  the  fore- 
closure action  alleged  that  Maclennan  and 
Downey  took  and  always  held  the  mortgage 
and  the  moneys  secured  by  it  as  trustees. 
They  being  trustees,  the  right  to  recover  the 
money  survived,  both  at  law  and  in  equity, 
upon  the  death  of  Downey,  to  his  oo-tmstee 
Maclennan.  Plenderleith  v.  Smith,  5  O.  W. 
R.  753,  6  O.  W.  R.  389,  10  O.  L.  R.  188 

Parties — Final  order  —  Irregularity — De- 
cease of  infant  defendant — Right  of  repre- 
sentatives to  redeem  —  Order  of  revive — 
Practice — Accounts  —  Jfew  day.] — An  action 
upon  a  mortgage  for  foreclosure  was  begun 
in  1898,  and  tibe  usual  judgment  was  pro- 
nounced on  the  30th  January,  1899.  One  of 
the  mortgagors  defendants  died  on  the  20th 
June,  1899,  an  infant,  unmarried,  and  intes- 
tate. On  the  2nd  May,  1900,  a  final  order  of 
foreclosure  was  granted,  no  notice  bdng 
taken  of  the  death  of  the  infant,  and  he  and 
not  his  personal  representatives  or  those 
claiming  under  him  being  declared  to  stand 
absolutely  debarred  and  foreclosed: — HM, 
that  the  final  order  was  irregular  and  wss 
not  binding  on  the  infant's  mother,  who  was 
not  a  party  to  the  action,  and  in  whom  an 
undivided  interest  in  the  estate  of  her  de- 
ceased son  vested  at  the  expiration  of  a  year 
from  his  death;  and  that  she  was  entitled 
to  redeem  and  to  be  added  as  a  defendant, 
upon  her  own  application.  CampheU  v.  Holy- 
land,  7  Ch.  D.  166,  followed, — An  order  was 
made  adding  her  as  a  defendant,  and  directing 
that  the  action  be  carried  on  between  the 
plaintiff  and  the  continuing  defendants  and 
new  defendant,  and  that  it  stand  in  the  same 
plight  and  condition  in  which  it  was  at  the 
time  of  the  infant's  death. — ^The  effect  would 
be  to  require  a  new  account  to  be  taken  and 
a  new  day  fixed  for  redemption,  of  which  all 
the  defendants  would  be  entitled  to  avail 
themselves.  Kennedy  v.  FoxwelL  11  O.  Ll 
R.  389,  7  O.  W.  R.  26. 
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Fntetiee  in  aetion  —  Notice  to  incum- 
brancers. Acadia  Loan  Corporation  v.  Wood, 
1  B.  L.  B.  121. 

Proviso    for    audateiianoe    of    third 

Knom — Failure  of  mortgagor  to  maintain — 
forcemeni  by  mortgagee's  adminiatrators.l 
— M.,  desiring  to  provide  for  the  support  of  a 
danghter,  E.,  conveyed  land  to  his  son  S., 
and  took  from  him  a  bond  and  mortgage 
conditions  for  her  support.  The  mortgage 
contained  a  proviso  that  S.  should  well  and 
truly  and  comfortably  support  and  maintain 
E.— 8.  did  not  comfortably  maintain  B.,  and 
she  left  the  home  of  S.,  and  was  harboured 
and  supported  by  the  plaintiffs  who  also  took 
oat  letters  of  administration  to  M/s  estate :— - 
HM.  that  the  transaction  could  be  treated 
•s  a  mortgage;  and  foreclosure  was  accord- 
ingly granted. — Semhle,  that  if  necessary  a 
tnistee  could  have  been  appointed.  Kinney  Y. 
JfelaMon,  40  N.  S.  R.  258. 

Bato  of  imtsrsst  —  Loan  company  — 
Pledge  of  eharee  hy  mortgagor — Forfeiture 
Separate  action.'\ — ^The  defendant,  having 
certain  shares  in  the  plaintiff  company,  ob- 
fcdned  a  loan  of  $600.  The  shares  were  allot- 
ted and  the  loan  granted  upon  certain  con- 
ations, which  included  the  payment  of  a 
membership  fee,  and  certain  monthly  dues 
and  the  execution,  as  collateral  security,  of 
a  mortgage,  which  was  to  continue  until  the 
iMturity  of  the  shares,  or  until  payment 
of  the  loan  was  made.  Under  the  by-laws  of 
the  company  the  rate  of  interest  on  loans 
was  declared  to  be  6  per  cent.,  but  under 
the  provisions  of  the  mortgage  executed  by 
the  defendant,  the  rate  of  interest  payable 
where  the  stock  payments,  dues  and  inter- 
est were  not  promptly  paid,  was  15  per 
cent : — H^d,  that,  the  defendant  having  made 
defaolt  in  her  payments,  the  company  were 
entitled  to  payment  of  the  amount  due  them, 
with  interest  at  the  latter  rate.  The  contract 
of  membership  as  a  shareholder  was  dis- 
tinct from  the  mortgage  contract,  and  was 
not  to  be  considered  in  the  foreclosure  suit. 
If  her  shares  were  wrongly  forfeited,  the  de- 
fendant's rights  as  a  shareholder  were  to  be 
sought  in  a  separate  action,  and  afforded  no 
defence  to  the  foreclosure  suit.  Canadtan 
Mutual  Loan  Co.  v.  Bums,  34  N.  S.  R.  303. 


^ Aet — Certificate  of  title 

-Release  of  "covenants  for  payment — Action 
for  indemnity — Defence — Parties  —  Addition 
^.1 — ^By  transfer  under  the  Real  Property 
Act,  the  plaintiff  conveyed  land  to  the  defend- 
ant, subject  to  two  mortgages.  By  virtue  of 
the  Act.  the  transfer  implied  a  covenant  by 
Ihe  defendant  to  indemnify  the  plaintiff 
against  his  covenants  in  the  mortgages.  The 
defendant  did  not  observe  this  implied  coven- 
ant, and  the  mortgagees  recovered  judgment 
against  the  plaintiff  for  the  amount  due  on 
the  mortgages,  after  which  the  plaintiff  gave 
the  mortgagees  collateral  security  for  his 
indebtedness.  The  mortgagees  had  begun  fore- 
doenre  proceedings  nnder  their  mortgages, 
and,  after  the  judgment  against  the  plaintiff, 
obtained,  by  virtue  of  the  foreclosure  pro- 
ceedings, a  certificate  of  title  to  the  mort- 
gaged lands.  About  a  year  afterwards  the 
mortgages  realised  a  large  sum  from  the  col- 
bteral  security.  By  this  action  the  plaintiff 
daimed  payment  of  the  amount  due  on  the 
mortgages.  Invoking  the  implied  covenant  for 
indemnity.    Tlie  defendant,  by  an  amendment 


made  at  the  trial,  set  up  that  the  mortgagees 
had,  by  their  foreclosure  proceedings  and  tak- 
ing a  certificate  of  title,  released  the  plaintiff 
from  his  liability  on  the  covenants: — Held, 
that  the  question  so  raised  could  not  be  liti- 
gated in  the  absence  of  the  mortgagees,  and 
the  plaintiff  should  have  leave  to  add  them 
as  defendants;  and.  if  this  was  not  done, 
the  action  should  be  dismissed.  Noble  Y. 
Oamphell  (1910),  15  W.  L.  R.  696,  20  Maa 
L.  R.  232. 

Sale  of  property  —  Action  for  balance 
of  mortgage  claim — Costs.  McNeiU  v.  0*Oon- 
nor,  2  E.  L.  R.  288. 

Seeond  mortsasee  —  Defence — Amend- 
ment.]— In  a  foreclosure  action  the  only  de- 
fence was  by  W.,  a  second  mortgagee,  and  it 
consisted  solely  of  technical  points  of  law, 
whidi  were  heard  and  disposed  of  by  the 
Judge: — Held,  that,  after  the  decision  on 
the  hearing  upon  points  of  law,  the  defendant 
W.  would  not  be  permitted  to  amend  the  de- 
fence, inasmuch  as,  if  W.  had  any  ground  of 
defence  upon  the  merits,  it  should  have  been 
pleaded  with  the  points  of  law. — O.  13,  R.  12 
(/),  affords  all  the  protection  such  a  defend- 
ant can  demand.  Ritchie  v.  Pyke,  40  N.  S. 
R.  476. 

Seeond  mortsase — Pleading — Defence.] 
— To  an  action  brought  by  a  first  mortgagee 
for  foreclosure,  the  defendants,  purchasers 
of  the  equity  of  redemption,  pleaded  that 
after  the  making  of  the  plaintiff's  mortgage, 
the  mortgagor  made  a  second  mortgage  of  the 
same  lands,  which  was  still  outstanding  and 
unpaid.  The  plaintiff  applied  to  strike  out 
the  defence,  under  Order  XXV.,  Rule  4. 
Ordered  that  the  defence  should  be  struck 
out    Williams  V.  Morse,  20  C.  L.  T.  418. 

Seeond  mortsAS^^ — ^Rights  of  execution 
creditor — ^Practice  —  Originating  summons — 
Affidavit— Intituling— Irregularity—  Waiver. 
Imperial  Elevator  Co,  v.  Jesse  (N.W.P.),  6 
W.  L.  R.  381. 


Subsequent  enonmbraneer  made 
party  in  Master's  office  and  f  oreelosed 
by  eonsent — Opening  foreclosure — Terms,] 
— Order  made  allowing  applicant,  a  second 
mortgagee,  made  a  defendant  in  the  Master's 
office,  and  consenting  to  an  order  foreclosing 
her  to  redeem,  foreclosure  to  be  set  aside  on 
payment  of  costs.  Appeal  from  order,  13  O. 
W.  R.  1108,  dismissed.  Qilles  v.  Smith,  14 
O.  W.  R.  205. 

Subsequent  ineuaibraneer  —  Second 
suit— Costs.]— Where  a  first  mortgagee  has 
commenced  a  foreclosure  suit,  and  has 
obtained  an  order  for  foreclosure  and  sale, 
a  second  order  for  foreclosure  and  sale  will 
not  be  granted  to  a  second  mortgagee  in  a 
second  action  in  respect  of  the  same  lands. 
Such  an  order  is  unnecessary  and  oppressive. 
The  second  mortgagee's  course  is  to  protect 
his  rights  at  the  sale  held  under  the  first 
order.  The  second  mortgagee  is  not  entitled 
to  add  to  his  claim  the  costs  of  his  fore- 
closure suit.  Wentworth  V.  Walsh,  20  0,  L. 
T.  340;  Orant  v.  Walsh,  il,  341. 

Tax  title  defence — Conveyance  of  equity 
to  purchaser  at  tax  sale — Onus  of  proof  of 
arrears  —  Improvements  under  mistake  of 
title.]   —  In  an  action  for  foreclosure,  in 
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which  a  defendant  set  up  a  purchase  at  a  tax 
sale  prior  to  1899,  and  a  conveyance  of  the 
equity  of  redemption  from  the  mortgagor, 
hut  did  not  prove  the  regularity  of  the  sale, 
or  that  taxes  were  in  arrear,  and  relied  upon 
58  V.  c.  90,  s.  13  (O.),  and  63  V.  c  103, 
s.  11  (O.),  and  also  claimed  for  improvements 
as  made  under  a  mistake  of  title : — Held^  fol- 
lowing Stevenson  v.  Troynor,  12  O.  E.  804, 
that  the  onus  of  proof  that  there  were  taxes 
in  arrear  for  which  land  might  rightly  he 
sold  was  upon  the  person  claiming  under  the 
sale  of  taxes,  and  had  not  been  satisfied. — 
Held,  also,  that  the  words  " sales  .  .  .for 
taxes  "  in  s.  11  of  63  V.  c.  103,  mean  sales  for 
taxes  for  which  the  lands  might  rightly  be 
sold. — Heldf  also,  under  the  circumstances 
here,  that  the  defendant  had  made  no  im- 
provements as  under  a  mistake  of  title — there 
was  no  mistake — he  had  simply  improved  his 
own  land  which  he  took  subject  to  the  mort- 
gage. HMop  V.  Jo89,  22  0.  L.  T.  144,  3  O. 
L.  R.  281. 

bustees  —  Deleniare  mortgage  —  Com- 
pany— Partiei — Costs — Decree.]  —  A  suit  to 
enforce  a  trust  mortgage  to  secure  deben- 
tures may  be  brought  in  the  name  of  the 
debenture  holders,  the  trustees  being  made 
defendants.  In  a  suit  by  the  holder  of  de- 
bentures to  enforce  a  trust  mortgage,  the 
trustees  made  defendants  in  the  suit  were 
disallowed  costs  of  a  part  of  their  answer 
setting  up  that  the  suit  should  have  been 
brought  in  their  name.  Form  of  decree 
adopted  in  suit  upon  debenture  mortgage. 
Shaughnessy  v.  Imperial  Trusts  Co,,  25  C. 
L.  T.  67,  3  N.  B.  Eq.  5. 


8.  Fbaud. 

Authority  —  Alteration  in  deed,] — Held^ 
upon  the  evidence,  that  the  solicitor  for 
the  mortgagors  had  authority  to  receive  from 
the  mortgagee  the  mortgage  money  on  their 
behalf: — Held,  also,  that  the  proper  con- 
clusion from  the  evidence  was.  that  the  name 
of  the  plaintiff  as  mortgagee  was  written 
in  the  mortgage  at  the  time  of  its  execution. 
Brocklank  v.  Holmes,  20  C.  L.  T.  98. 

Buildlns  loan — Lien  for  materials  sup- 
plied— Payment  to  contractor — Transactions 
in  fraud  of  mortgagor's  rights — Redemption 
— Costs,] — A  building  and  loan  company 
advanced  money  to  an  illiterate  woman  for 
the  purpose  of  aiding  in  the  construction 
of  a  house  to  be  erected  upon  lands  mort- 
gaged to  the  company  to  secure  the  loan. 
The  mortgage  contained  no  provision  for  ad- 
vances to  contractors,  etc.,  as  the  work  pro- 
gressed, beyond  the  following : — "  And  it  is 
hereby  agreed  between  the  parties  hereto, 
that  the  mortgagees,  their  successors  and 
assigns,  may  pay  any  taxes,  rates,  levies, 
assessments,  charges,  moneys  for  insurance, 
liens,  costs  of  suit,  or  matters  relating  to 
liens,  or  incumbrances  on  the  said  lands, 
and  solicitors'  charges  in  connection  with 
this  mortgage,  and  valuator's  fees,  together 
with  all  costs  and  charges  which  may  be  in- 
curred by  taking  proceedings  of  any  nature 
in  case  of  default  by  the  mortgagor,  her 
heirs,  executors,  administrators,  ot  assigns, 
and  shall  be  payable,  with  interest  at  the 
rate  aforesaid   until  paid,   and,   in   default, 


the  power  of  sale  hereby  given  shall  be  forth- 
with exerciseable.  And  it  is  farther  agreed 
that  monthly  instalments  in  arrear  shsll 
bear  interest  at  the  rate  aforesaid  until 
paid."  In  a  salt  for  redemption: — HM 
first,  that  the  clause  in  the  mortgage  did 
not  justify  the  mortgagees  in  making  ad- 
vances to  contractors  and  persons  supplying 
material,  without  the  express  order  of  die 
mortgagor. — Secondly,  that  the  mortgagees 
ought  not  to  have  recognized  an  order  in 
favour  of  the  contractor  for  the  total  amoont 
of  the  loan,  when  they  knew  that  the  con- 
tractor had  not  completed  his  contract  and 
was,  therefore,  not  entitled  to  the  money 
when  the  order  contained  no  name  of  a  wit- 
ness, and  shewed  that  the  mortgagor  was 
unable  to  sign  her  name. — ^The  payment  hav- 
ing been  made  by  the  loan  company  to  a 
lumber  company  supplying  material  to  the 
contractors  for  the  building,  without  the 
express  authority  of  the  mortgagor,  and  the 
lumber  company  having  taken  an  assignment 
of  the  mortgage,  and  attempted  to  enforce 
it  against  the  mortgagor,  the  transaction 
was  declared  fraudulent  as  against  the  mort- 
gagor, and  the  payment  to  the  lumber  com- 
pany disallowed. — Held,  also,  that  the  only 
costs  the  assignees  of  the  mortgage  were  en- 
titled to  add  to  the  mortgage  debt  were  tiie 
costs  of  an  ordinary  redemption  suit  con- 
sented to  by  a  mortgage.  Judgment  ap- 
pealed from  varied,  and  appeal  dismissed 
with  costs.  Black  v.  Hilhert,.38  S.  C  B. 
567. 

Buildii&c  society  —  Fraudulent  misre- 
presentations— Rate  of  interest.  Peopk^i 
Building  d  Loan  Assn.  v.  Stanley,  1  O.  W. 
R.  399,  469,  572,  592,  2  O.  W.  R.  122. 

Consideration  —  Burden  of  proof  — 
Fraud  —  Corroboration  —  Action  by  ad- 
ministrator of  estate  of  deceased  mortgagee 
— New  trial — Discovery  of  fresh  evidence — 
Admissions  of  widow  of  mortgagee — Gor- 
roborative  evidence.  MeLorg  t.  Cook 
(N.W.T.),  6  W.  L.  R.  269. 

Forgery  —  Facts  establishing  genuineness 
— Want  of  independent  advice — Reduction 
of  amount — Costs  of  action— Goanterdaim 
— Promissory  note.  Malcolmson  v.  MaU^iimr 
9on,  3  O.  W.  R.  324. 

Fraudulent  soheaie  —  Subsequent  pur- 
chase for  value — Emchange  of  lands — Co9r 
structive  notice — Redemption—Costs.]  —  A 
mortgagee  of  land  made  a  colourable  sale  of 
the  land,  under  the  pretended  exercise  of  the 
power  of  sale,  to  D.,  wjio  conveyed  to  the 
mortgagee's  wife,  who  conveyed  to  B.,  receiv- 
ing in  exchange  a  conveyance  of  another 
lot.  The  solicitor  who  acted  for  the  mort- 
gagee in  the  sale  proceedings  and  drew  the 
conveyances  to  D.  and  the  mortgagee's  wife, 
also  acted  for  B.  in  drawing  the  deed  of 
the  lot  conveyed  by  her  in  exchange,  bat 
there  was  nothing  to  shew  that  he  had  been 
instructed  to  examine  the  title  of  the  mort- 
gaged land  on  behalf  of  B. : — Held,  that  B. 
was  npt  affected  with  notice  of  anything 
the  solicitor  knew,  but  that  knowledge  of 
the  contents  of  the  conveyances  and  of  other 
facts  from  which  a  Cdurt  of  equity  would 
infer  that  there  had  not  been  an  actual 
bona  fide  exercise  of  the  power,  should  be 
imputed  to  B.,  whose  husband  acted  as  her 
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agent  and  was  aware  of  the  facts,  and  thas 
die  had  sufficient   notice  of   the   plaintiff's 
right  as  owner  of  the  equity  to  prevent  her 
from  claiming    the    property   free   from    it. 
Bote  T.  Peterkin,  13  S.  C.  R.  677,  followed. 
2.  The  conveyances   to   D.   and   the   mort- 
gagee's wife   operated    to   vest     the     legal 
estate  in  the  latter,  and  she  gould  exercise 
the  power  of  sale,  which  had  not  heen  ex- 
hausted.   Henderson  y.  Astwood,  [1894]  A. 
C,  150,  followed.     3.  The  conveyance  to  B. 
(being  only  a  quit  claim   deed)    could  not 
be  treated  as  an  exercise  of  the  power  of 
sale  because  it  did  not  purport  to  grant  the 
whole  estate  in  mortgage,  hut  only  the  in- 
terest of  the  grantor,  which  was  really  only 
that  of  a  mortgagee.    4.  The  power  of  sale 
cannot  be  properly  exercised  by  the  mort- 
gagee accepting  other  property  in  exchange, 
onless  there   ia   no  value     in     the   equity. 
Smith  y.  Spears,  22  O.   R.  286,   explained 
and  distinguished.     5.   B.   wjis   entitled,   on 
benig  redeemed,    to   add    to   her   claim    the 
costs  of  the  sale  proceedings  up  to  but  not 
iaehiding  nor  beyond  the  conveyance  to  D., 
and  (following  Harvey  y.  Tehlutt,  1  J.  & 
W.  197)  the  costs  of  the  action  so  far  as  it 
was  for   redemption   only,    but   she   should 
pay  the  plaintiff  the  costs  occasioned  to  him 
1^  her  resisting  the  claim  to  redeem,  to  be 
set  off;  and  the  mortgagee  should  pay  the 
costs  of  the   plaintiff  and   of   B.      Winters 
T.  MeKinistery,  22  C.  L.  T.  213,  23  C.  L.  T. 
H  14  Man.  L.  B.  294. 

PajriAent  —  Acceptance  —  Estoppel  — 
PiuHnifS  of  jury,] — In  an  action  to  fore- 
close a  mortgage  one  of  the  chief  grounds 
of  defence  was  that  the  amount  claimed 
bad  been  placed  by  the  defendant  in  the 
bands  of  M.,  a  solicitor,  to  be  paid  over  to 
the  plaintiff,  and  that  the  plaintiff,  after 
notice  of  such  payment,  induced  the  defen- 
dant to  believe  that  he  accepted  such  pay- 
ment as  a  payment  to  himself,  and  that  the 
plaintiff,  after  such  notice,  by  failing  to 
press  for  payment,  prevented  the  defendant 
from  recovering  the  amount  from  M.,  who 
bad  become  insolvent  and  unable  to  pay. 
The  jury  found  in  answer  to  questions  sub- 
mitted: (2)  that  the  plaintiff  by  his  con- 
duct, after  the  payment  to  M.,  led  the  de- 
fendant to  reasonably  believe  that  said  pay- 
Bient  was  regarded  and  accepted  as  a  pay- 
ment to  himself;  but  (5)  that  the  position 
of  the  defendant,  in  consequence  of  such 
belief,  was  not  changed  for  the  worse.  The 
trial  Judge,  notwithstanding  the  fifth  find- 
mg,  ordered  judgment  to  be  entered  for  de- 
fendant with  costs:  —  Held,  that  a  letter 
vritten  by  the  plaintiff  to  the  defendant  did 
aot  support  the  fifth  fijiding  of  the  jury, 
and  that  the  finding  must  be  set  aside.  2. 
That  the  fifth  finding,  even  if  supported  by 
the  evidence,  was  insufficient  to  complete 
«n  estoppel.  3.  That  to  shew  detriment  to 
Uie  defendant,  it  would  be  necessary  to  shew 
that  the  money  was  in  the  hands  of  M. 
at  the  time,  and  that  the  defendant,  but 
for  the  letter  written  by  the  plaintiff,  would 
have  taken  measures  likely  to  secure  pay- 
ment     Cameron  y.  McDonald,     33  N.   S. 


of  aaovtsmse — Fraudulent  as- 
ti§nmemt—IAa1niiiy,l  —  The  plaintiff,  for 
the  porpoae  of  raising  a  portion  of  the 
porchaae  money  on  a  contemplated  purchase 


of  land,  mortgaged  lands  then  owned  by 
him  to  the  defendant  O.,  the  money  being 
received  by  a  solicitor  who  acted  for  both 
parties.  The  purchase  not  having  been 
carried  out,  the  plaintiff  asked  to  have  the 
mortgage  discharged,  whereupon  the  solici- 
tor, who  had  misappropriated  the  moneys, 
fraudulently  procured  from  the  mortgagee 
an  assignment  of  the  mortgage  to  himself, 
which  he  assigned  to  the  defendant  P.,  who 
advanced  the  money  thereon  in  good  faith 
and  without  any  knowledge  of  the  fraud: — 
Held,  that  the  plaintiff  was  entitled  to  a 
reconveyance  of  the  property  released  from 
the  mortgage,  and  that  the  loss  must  be 
sustained  bv  the  defendant  P..  who  took 
nothing  under  the  assignment  to  him,  for, 
the  mortgage  being  paid  off.  the  solicitor 
acquired  no  beneficial  interest,  being  at 
most  but  a  trustee  of  the  legal  estate,  and 
he  could  pass  no  higher  or  better  title  to 
his  assignee.  McCormick  y.  Cockhum,  20 
C.   L.   T.   178.   31   O.   R.  436. 

Pretended  sale  —  Fraud  —  Purchasers 
for  value  toithout  notice  —  Knowledge  of 
agent — Redemption  —  Acts  of  parties  to 
fraud — Damage  hy.] — On  an  appeal  from 
the  judgment  of  Meredith,  G.J.,  2  O.  L.  R. 
134,  21  C.  L.  T.  438:— HeW,  that  the  de- 
fendant  D.  was  not  personally  liable,  as  he 
committed  no  wrong  in  taking  the  assign- 
ment of  the  mortgage,  and  in  exercising  the 
power  of  sale  wrought  no  change  in  the 
plaintiffs'  rights,  as  the  property  in  the 
hands  of  H..  the  purchaser,  who  became 
trustee  for  R..  was  redeemable  unaffected 
by  the  sale.  But  the  defendant  H.  was  per- 
sonally liable,  as  he  was  possessed  of  the 
legal  title  and  had  the  legal  power  and  con- 
trol; it  was  his  sale  and  his  act  that 
prejudiced  the  plaintiff.  Judgment  below 
varied.  Smith  y.  Hunt,  22  C.  L.  T.  429, 
4  O.  L.  R.  653.  1  O.  W.  R.  598.  798. 

Sale  on  eredit  not  earrled  ont  —  Re- 
moval of  building  from  land — Inability  to 
reconvey  property  in  original  condition  — 
Liability  of  mortgagee  to  account  for  price, 
though  not  paid— Possession  —  Rents  and 
profits,'] — Action  on  a  covenant  by  defend- 
ant for  the  payment  of  $700  and  interest, 
contained  in  a  chattel  mortgage  from  him 
to  plaintiff.  Defendant  sets  up  in  answer  to 
plaintiff's  claim  that  the  chattel  mortgage 
was  given  as  collateral  security  to  a  mort- 
gage on  a  cheese  factory  and  the  land  on 
which  it  stood,  which  he  had  given  to  plain- 
tiff, and  on  which  there  remained  due  the 
$7()0  secured  by  the  chattel  mortgage;  that 
plaintiff  took  possession  of  the  property 
covered  by  both  mortgages  and  sold  it  on  7th 
August,  1902,  under  the  power  of  sale,  which 
the  mortgages  contained,  to  Alvin  W.  Mit- 
chell, for  $750;  that  Mitchell  subsequently 
sold  the  property  for  $1,000;  that  the  ma- 
chinery contained  in  the  factory  was  im- 
mediately removed  by  Mitchell  or  his 
grantee;  that  the  factory  was  dismantled 
by  Mitchell,  and  *' removed  piecemeal  several 
miles  from  the  original  location;"  and  that 
plaintiff,  by  these  dealings  with  the  mort- 
gaged property,  "was  estopped  from  proceed- 
ing with  an  action  on  the  covenant."  Mit- 
chell never  completed  the  purchase  nor  paid 
anything  on  account  of  either  purchase 
money  or  interest,  and  the  factory  remained 
closed  and  unused  until  it  was  taken  down: 
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— Heldf  in  an  alteration  of  the  character  or 
condition  of  the  mortiras^  estate,  where 
the  mortgaj^ee  was  in  a  position  to  recon- 
vey  the  whole  of  the  land  itself,  that  there 
was  no  good  reaHon  why  he  shoold  not  be 
entitled  to  recover  the  mortgage  money 
after  deducting  from  it  what  may  be  safEi- 
cient  to  compensate  the  mortgagor  for  the 
injury  done  to  the  mortgaged  property  by 
the  wrongful  act  or  default.  Reference  to 
Munsen  v.  Hausa,  22  Gr.  279. — Held,  that 
plaintiff  was  bound  to  account  for  the 
whole  of  the  purchase  price  which  was  to 
have  been  paid  by  Mitchell.  Plaintiff  was 
not  entitled,  according  to  the  terms  of  the 
powers,  to  sell  on  cz«dit.  but  a  sale  made 
by  a  mortgagee  on  credit,  if  a  real  sale,  is, 
according  to  the  decided  cases,  a  valid  exer- 
cise of  the  power,  if  the  mortgagee  stands 
ready  to  account  to  the  mortgagor  for  the 
price  as  so  much  money  received  by  him  in 
cash:  Thurlato  y,  Mackeson,  L.  R  4  Q.  B. 
97.  Judgment  should  be  entered  for  plain- 
tiff for  the  mortgage  mone^  and  interest 
(including  the  costs  of  exercising  the  power 
of  sale,  which  could  be  taxed  if  defendant 
BO  desired),  less  the  amount  of  Mitchell's 
purchase  money  (S750),  treating  it  as  a 
sum  received  on  7th  August,  1902.  MendeU 
V.  OiUon  (1905),  5  O.  W.  R.  233.  9  O.  L. 
R.  94. 

CtorHoe  of  notioe  —  Fraudulent  scheme 
—  Exchange  —  Notice  hy  solicitor's  know- 
ledge,]-—!!!  April,  1900,  plaintiff  mortgaged 
land  to  defendant  McK.  to  secure  $140  and 
interest;  the  whole  to  become  due  in  the 
following  December.  The  mortgage  provid- 
ed for  sale  on  one  month's  notice,  after  one 
month's  default.  Shortly  after  the  mort- 
gage was  made,  plaintiff  paid  McK.  $2.50 
for  interest.  In  January,  1901,  plaintiff 
left  the  province,  and  returned  in  August, 
1901.  Until  two  weeks  before  leaving, 
plaintiff  lived  on  the  mortgaged  land. 
Shortly  after  plaintiff  left,  his  brother  paid 
McK.  $32  on  the  mortgage.  About  25th 
February,  1001,  McK.  took  proceedings  to 
sell  under  the  power  of  sale ;  a  notice  of 
intention  to  sell  was  fastened  to  the  door 
of  the  house  on  the  property,  but  not  served 
on  plaintiff  personally.  The  property  was 
advertised  for  sale  by  auction  on  9th  April, 
1901.  Before  the  sale  McK.  arranged  with 
D.  to  bid  as  if  for  himself,  but  in  reality 
for  McK.  D.  bid,  and  the  property  was 
knocked  down  to  him.  A  deed  purporting 
to  be  in  pursuance  of  the  power  of  sale, 
was  executed  by  McK.  to  D.,  for  the  ex- 
pressed consideration  of  $195,  and  a  quit 
claim  deed  by  D.  to  McK.'s  wife,  for  the 
expressed  consideration  of  $200.  McK.  paid 
for  the  drawing  of  both  deeds;  D.  was  paid 
$5,  but  otherwise  no  money  was  paid  by  or 
to  him.  Afterwards  an  exchange  of  proper- 
ties was  effected  with  one  B.,  McK.'s  wife 
executing  a  quit  claim  of  the  plaintiff's  land 
in  favour  of  B. : — Heldj  that  the  pretended 
sale  to  D.  and  the  deed  bv  D.  to  McK.'s 
wife  were  in  pursuance  of  a  fraudulent 
scheme  by  McK.  to  become  the  owner  of 
plaintiff's  land  for  much  less  than  it  was 
worth,  and  the  sale  was  declared  void.  2. 
That  the  service  of  the  notice  of  sale  was 
good.  3.  It  was  contended  that  B.  had  no- 
tice of  the  fraud  by  having  employed  the 
same  solicitor  who  had  conducted  the  sale 
proceedings. — Held,   that  there  was  no  pre- 


sumption that  the  solicitor  would  communi- 
cate his  knowledge  to  B..  as  it  would  be 
against  his  interest  to  tell.  4.  The  fact 
that  on  the  day  of  the  alleged  mortgaged 
sale.  B.  ^  found  that  the  mortgagee  or  hit 
wife  claimed  to  absolutely  own  the  land, 
was  notice  enough  to  put  B.  on  inquiiy. 
As  she  did  not  make  such  inquiry,  she  could 
not  avail  herself  of  her  ignorance.  The 
best  position  she  could  hold  was  that  of 
an  assignee  of  the  mortgage.  5.  A  power 
of  sale  could  not  be  exercised  by  an  ex- 
change of  the  land  instead  of  by  a  sale  for 
a  price.  Smith  v.  Spears,  22  O.  R.  288. 
dissented  from.  Winters  y.  McKinistry,  22 
C.  L.  T.  213. 

Surj^lua  proeeeda  —  Distribution  — 
Priorities — Receiver — Second  mortgagee  — 
Claim  of  receiver — Reference  —  Report  — 
Order  of  Judge — Res  judicata  —  E^oppeL 
MiUoy  V.  McCUve,  5  O.  W.  R  799.  6  O. 
W.  R.  800. 


9.   IlTTKBBBT. 

Aotion  for  principal  oa  default  of 
payatent  of  interest — Interest  paid  hefore 
action — Relief  from  payment  of  primcipel — 
R,  8,  O.  (1897),  €.  51,  s,  57.]— The  trea- 
surer and  the  collector  of  taxes  of  a  muni- 
cipality were  in  default  in  respect  of  moneys 
belonging  to  said  municipality.  They  gave 
certain  mortgages  to  municipality  to  cover 
such  default.  It  was  alleged  that  the  con- 
veyances were  executed  to  stifle  criminal 
prosecution,  the  wives  joining  to  bar  dower 
to  prevent  same: — Held,  that  the  convey- 
ances were  valid  and  could  be  enforced. — 
The  municipality  sought  to  enforce  payment 
of  principal  of  mortgages  on  default  of  pay- 
ment of  interest:  —  Held,  that  mortgagees 
should  be  relieved  from  payment  of  prin- 
cipal, they  having  paid  the  interest  due  be- 
fore the  action  was  commenced.  Martin  v. 
North  Bay  (1910).  16  O.  W.  R.  77a  1  O. 
W.  N.  1108. 

Aaionnt  dne  —  Waiver  or  dispensation 
of  tender  —  Rate  of  interest  post  diem  — 
Costs.] — ^Prior  to  the  maturity  of  a  mort- 
gage, the  mortgagor's  solicitor  wrote  to  the 
mortgagee's  solicitor,  that  if  he  would  call 
at  the  former's  office  he  could  have  the  prin- 
cipal and  interest  due,  amounting  to  $396b48i 
and,  on  the  mortgagee's  solicitor  failing 
to  call,  he  wrote  to  the  mortgagee  that 
he  was  prepared  to  pay  the  said  sum :  this 
was  answered  by  the  mortgagee's  solicitor 
sending  a  statement  claiming,  in  addition, 
certain  disputed  costs:  —  HM,  that  what 
took  place  did  not  amount  to  a  waiver  or 
dispensation  of  a  tender  of  the  amount  due 
under  the  mortgage.  The  payment  of  the 
principal  money  was  to  be  made  at  the  ex- 
piration of  a  named  period,  with  interest 
at  a  specified  rafe,  as  well  before  as  after 
maturity,  until  the  said  principal  wa^  fully 
paid  and  satisfied. — Held,  that  the  interest 
at  the  rate  specified  was  payable  after  as 
well  as  before  the  expiration  of  such  period. 
People's  Loan  and  Deposit  Co.  v.  Oramt, 
18  S.  G.  R.  262.  distinguished.  In  an 
action  for  redemption  brought  by  the  mort- 
gagor, in  which  a  tender  was  aet  up.  the 
judgment  was  for  a  reference  to  a  Master 
to  ascertain  the  amount  due.   to  make  all 
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necessary  inqniries  for  redemption  of  fore- 
dorare,  and  to  report;  the  provision  for 
coets  being  that  if  the  mortgagor  had  made 
default  in  payment  of  the  amount,  if  any, 
found  to  be  due,  he  should  pay  the  costs; 
and,  if  no  greater  sum  than  $396.48  were 
found  to  be  due,  the  defendant  should  pay 
the  costs.  Further  directions  were  not  re- 
senred;  nor  were  there  any  further  direc- 
tions as  to  costs. — Heldj  that  the  defendant 
was  entitled  to  the  costs  of  the  action. 
Jndi^ent  in  22  C.  L.  T.  28,  3  O.  L.  R.  26, 
▼aried.  MiddUton  Y.  ^coti,  22  C.  L.  T. 
369.  4  O.  li.  R.  459. 

B«lldims  soetety  —  Monthly  payments 
— Maturity  of  shares — Depreciation  —  Dis- 
tkargti  —  Ifoifation — Interest — PremiumJ] — 
The  plaintiff  became  a  member  of,  and  mort- 
gaged his  land  to,  a  building  society  incor- 
porated ander  R.  S.  O.  1887  c.  169.  as  col- 
lateral security  for  repayment  of  the  value 
of  his  stock,  which  had  been  advanced  to 
him,  which  stock  Ibe  covenanted  to  assign 
forthwith  to  the  company,  and  to  repay  its 
par  value  in  96  monthly  payments,  'as  per 
roles,  etc,  of  the  company;"  and  he  signed 
96  promissory  notes,  which  included  interest 
at  6  per  cent,  and  40  cents  per  share  per 
month,  bonus  or  premium.  Afterwards  the 
company  sold  out  to  another  company,  and 
the  plaintiff  accepted  shares  in  the  latter  in 
lien  of  his  shares  in  the  former,  contracting 
at  the  same  time  to  observe  the  by-laws  of 
the  latter  company,  one  of  which  provided 
that  "the  monthly  dues  under  mortgages 
must  continae  to  be  paid  until  maturity  of 
the  pledged  shares."  Having  paid  the  96 
noten.  he  claimed  a  discharge.  Owing  to  a 
depredation  in  the  value  of  the  assets  of 
the  Tendor  company,  38  per  cent,  was  de- 
ducted from  the  amount  credited  on  the 
plaintiff's  shares,  and  a  discharge  was  re- 
fused : — Held^  that  there  had  been  a  com- 
plete novation  and  change  of  membership  by 
the  plaintiff  from  one  company  to  the  other; 
and  the  plaintiff  was  not  entitled  to  a  dis- 
charge tiU  he  had  paid  his  proportion  of  the 
deficiency  arising  nom  the  depreciation.  2. 
That  R.  S.  C.  c.  127.  s.  3.  relating  to  in- 
terest on  mortgages,  and  embodied  in  R.  S.  O. 
1897  c.  205.  8.  21.  had  no  application  to 
this  mortgage;  and  moreover  the  rate  of  in- 
terest was  only  6  per  cent,  the  bonus 
(aothorized  by  R.  S.  O.  1887  c.  169,  s.  38), 
not  being  considered  to  be  interest.  Lee  v. 
Cmmadian  Mutual  L,  and  /.  Co,,  22  O.  L.  T. 
aO,  3  O.  L.  R.  191.  2  O.  W.  R.  370.  5  O. 
L.  B.  471. 


sosietT — ^Payment  by  monthly 
instalments — Loan  on  shares — Mortgage  as 
oollateml  security — ^Rate  of  interest — ^Fines 
— ^Rales  of  society  —  Insurance  moneys  re- 
ceived by  mortgagees — ^Appropriation.  Home 
BmUdimg  d  Savings  Assoc,  v.  WiUiamSf  5 
O.  W.  R.  643. 


—  Interest."! — ^The  proviso 
for  payment  in  a  mortgage,  given  to  secure 
an  indebtedness,  provided  for  the  payment  of 
**8aid  overdrawn  account  and  all  promissory 
notes  or  bills  of  exchange  (and  interest  upon 
the  same)  then  due  and  payable:" — Held, 
tiiat  the  overdrawn  account  was  made 
chargeable  with  Interest.  Bank  of  Montreal 
T.  nunlop,  22  O.  li.  T.  327,  2  N.  B.  Kq. 
Reps.  38& 


Default  of  payatent   of  iaiarest  — 

Possession.     Cot4  v.  Meloche,  1  O.  W.  R. 
802. 

Instalments,  oonamntins  —  Interest, 
simple  or  compound — Contract  —  Indepen^ 
dent  covenants.] — By  agreement  between  A. 
and  the  town  of  N.,  A.  agrees  to  organize 
a  company  and  erect  a  furniture  factory 
in  the  towD  of  N.,  and  to  maintain  and 
operate  the  same  for  20  years,  and  employ, 
in  connection  therewith,  an  average  of  75 
hands  during  the  same  period;  and  the  town 
agreed  to  make  certain  concessions  to  the 
company  and  to  lend  it  $20,000  repayable, 
without  interest,  by  annual  instalments  of 
$1,000,  to  be  secured  by  a  mortgage  on  the 
company's  property  with  the  provision  that 
the  company  might  at  any  time  repay  the 
balance  of  the  loan  "at  the  th'^en  cash  value 
figured  at  the  rate  of  four  per  centum  per 
annum.*'  The  company  was  organized,  the 
factory  built  as  agreed,  and  a  mortgage 
given  in  pursuance  of  and  referring  to  the 
above  agreement,  and  the  factory  was  in- 
sured for  $20,000  payable  to  the  town  "as 
its  interest  may  appear."  After  3  years  the 
company  ceased  to  operate  and  went  into 
liquidation,  and  shortly  after  that  the  fac- 
toxy  was  burned.  Two  instalments  had 
been  paid  and  one  was  overdue :  —  Held, 
the  town  of  N.  was  entitled  out  of  the  in- 
surance money  to  retain  the  amount  of  the 
overdue  instalment  with  interest,  and  the 
liquidator  was  entitled  to  have  the  mort- 
gage discharged  on  the  further  payment  to 
the  town  out  of  the  insurance  money  of  an 
amount  equal  to  the  cash  value  of  the  fu- 
ture instalments  of  the  date  of  payment  on 
the  basis  4  per  cent,  compounded  annually. 
Re  Anderson  Furniture  Co.  (1908),  39  N. 
B.  R.  139. 

Interest — Construction  of  clauses  in  a 
mortgage — Repugnancy — Earlier  clause  pre- 
vailing —  Method  of  taking  accounts  in 
M aster* s  ofj^ce.l — In  taking  accounts  in  this 
mortgage  action  it  was  held  that  where 
there  are  two  covenants  in  a  mortgage  dif- 
fering as  to  the  calculation  of  interest,  the 
earlier  one  prevails.  As  mortgaged  property 
was  sold  in  lots,  interest  calculated  to  day 
on  which  proceeds  of  each  lot  sold  are  re- 
ceived and  proceeds  then  to  be  credited. 
Saskatchewan  v.  Leadlay  (1900),  14  O.  W. 
R.  89.  In  a  redemption  action  agent  of 
mortgagees  allowed  10  per  cent,  on  gross 
amount  of  new  sales  yearly,  with  an  annual 
salary  of  $1,500.  The  agent  carried  on  var- 
ious businesses  in  addition  to  looking  after 
sales  of  these  lands.  The  rent  of  the  office 
building  was  apportioned.  Livery  account 
averaged  at  $360  a  year.  Proper  legal 
charges  to  be  '^moderated."  Unsuccessful 
actions  against  certain  purchasers  of  lots 
must  be  disallowed ;  so  must  legal  fees  paid 
by  mortgagees  to  their  solicitors.  The  mort- 
gagees have  no  right  to  personal  remunera- 
tion or  compensation  for  inspecting  lands. 
Saskatchewan  v.  Leadley  (1909),  14  O.  W. 
R.  426: — Held,  that  the  mortgage  aid  not 
provide  for  interest  on  interest,  nor  for  in- 
terest on  compound  interest  after  default. 
Mortgagees  held  liable  for  waste,  cutting 
timber  and  fire  wood,  valued  at  $2,061 ;  also 
for  loss  which  could  have  been  realized  on 
some  lots  sold  by  mortgagees.  Saskatche^ 
wan  V.  Leadlay   (1909),  14  O.  W.  R.  475. 
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On  an  appeal  from  several  raling^s  of  the 
Master  in  Ordinary  upon  a  reference  dir- 
ected to  take  mortgage  accoants,  it  was  heldj 
that  the  covenant  in  the  mortgage  was  for 
compound  interest  as  well  after  as  before 
maturity.  Imp,  Tru9t  Co.  v.  N,  Y,  Secur- 
ity and  Trusts  Co,  (1905).  10  O.  Ia  R.  289, 
distinguished.  The  appeal  was  allowed  on 
this  poiat,  also  on  two  items  of  surcharge, 
one  for  $4,600,  and  the  other  for  $3,279.22. 
On  the  questions  of  appropriation  of  pay- 
ments, two  items  of  surcharge,  $800  and 
$441.87;  claim  for  compensation  during 
1900  and  1901  and  the  claim  for  annual 
allowances;  the  ruling  of  the  Master  was 
affirmed.  As  to  costs  it  was  agreed  that 
they  should  be  taxed  by  the  taxing  officer. 
Judgments  of  Hodgins.  Master  (1909),  14 
O.  W.  R.  89.  426.  745.  varied  as  per  above. 
8<ukatoheu>an  Land  d  Homestead  Co,  v. 
Leadlay  (1909),  14  O.  W.  R.  1096,  1  O.  W. 
N.  228. 

Interest  on  interest  —  Accruing  after 
maturity  of  principal — Construction  of  pro- 
viso.]— ^A  mortgage  contained  the  following 
proviso:  "Provided  this  mortgage  to  be  void 
on  payment  of  $5,000  with  interest  from  the 
date  hereof  at  the  rate  of  8  per  cent,  per 
annum  as  follows:  That  said  principal  sum 
at  the  expiration  of  one  year  from  the  date 
hereof,  and  the  interest  at  the  rate  afore- 
said on  the  principal  money  from  time  to 
time  remaining  unpaid  until  the  whole  of 
same  is  satisfied,  and  as  well  after  as  before 
maturity  thereof,  quarterly  on  each  and 
every  12th  day  of  November,  February,  May, 
and  August  hereafter,  the  first  of  such  pay- 
ments of  interest  to  be  due  and  made  on 
the  12th  day  of  November  next;  it  being 
agreed  and  understood  that  in  the  event  of 
said  interest  not  being  punctually  paid,  the 
amount  of  same  shall  bear  interest  at  the 
said  rate  from  the  date  of  its  maturity  until 
paid  in  like  manner  as  if  it  were  part  of 
the  principal,  but  this  proviso  shall  not  en^ 
title  the  said  mortgagor  to  any  extension  of 
time  for  payment  of  the  interest  on  the 
said  principal  sum  beyond  the  date  herein- 
before provided  for  payment  of  the  same:" 
— Held,  that  the  proviso,  taken  as  a  whole, 
did  not  entiUe  plaintiffs  to  any  interest  upon 
interest  which  accrued  after  maturity  of  the 
principal  money.  It  is  clearly  deducible 
from  the  authorities  that,  where  a  claim  is 
made  to  convert  interest  into  capital,  the 
intention  of  the  parties  should  be  indicated 
by  clear  and  unambiguous  language,  and,  no 
such  intention  was  indicated  in  this  case, 
except  as  to  interest  accruing  during  one 
year.  See  8t.  John  v.  Rykert,  10  S.  C.  R. 
278,  at  p.  288;  Blvthewood,  4th  ed.,  vol  3, 
p.  895,  and  precedents,  p.  1131;  Am.  and 
Bng.  EJncyc.  of  Law,  2nd  ed.,  vol.  16,  p. 
1073;  C!6ote  on  Mortgages,  7th  ed.,  p.  1181. 
Appeal  allowed  with  costs,  and  the  report 
amended  by  striking  out  all  allowances  for 
interest  on  interest  which  has  accrued  since 
maturity  of  principal.  Imperial  Trusts  Co. 
V.  New  York  Security  d  Trust  Co.,  5  O. 
W.  R.  213,  10  O.  L.  R.  289. 

I«imitation  of  actions  —  Adverse  pos- 
session— Foreclosure — Interest  —  Legal  rate 
— Damages — Redemption  —  Arrears  —  Per- 
sonal order.] — In  an  action  by  mortgagees 
for  foreclosure,  it  appeared  that  the  defend- 
ant had  left  the  land  in  1892,  seven  years 


after  the  last  payment  on  account  of  the 
mortgage,  and  had  never  paid  or  attempted 
to  pay  any  taxes  on  it  since  those  for  1887, 
after  which  the  plaintiffs  paid  all  the  taxes. 
The  mortgage  contained  the  usual  provi- 
sions for  quiet  possession  to  the  mortgagees 
on  default  and  for  possession  by  the  mort- 
gagor until  default. — Held,  following  Buck- 
nam  v.  Stewart,  11  Man.  L.  R.  €B25,  and 
Trustees,  etc,  Co.  v.  Short,  13  App.  Gas. 
793,  that  the  defendants  had  not  been  in 
actual  adverse  possession  for  a  sufficient 
length  of  time  to  acquire  title  under  the 
Real  Property  Limitation  Act  against  tiie 
plaintiffs,  and  that  occasional  entries  upon 
the  land  by  a  relative  of  the  defendant  for 
the  purpose  of  cutting  hay  for  several  years 
after  the  defendant  had  left  the  land  vacant 
had  not  the  effect  of  continuing  his  actual 
possession  beyond  that  time. — The  principal 
of  the  mortgage  fell  due  on  the  25th  May, 
1884,  and  it  was  provided  that  interest  at 
the  rate  of  8  per  cent,  per  annum  was  to 
be  paid  half  yearly  ...  till  the  whole  of 
the  principal  should  be  paid: — Held,  follow- 
ing Freehold  Loan  Co.  Y.  McLean,  8  Man. 
L.  R.  116,  and  Manitoba  and  North-Western 
Loan  Co.  v.  Barker,  8  Man.  L.  R.  296,  that 
interest  after  the  due  date  was  only  recover- 
able as  damages  and  only  at  the  statutory 
rate  and  only  for  the  six  years  prior  to  the 
commencement  of  the  action. — (2)  That,  al- 
though 63  &  64  V.  c.  29  (D.),  making  5 
per  cent,  the  legal  rate,  provides  that  **the 
change  in  Ihe  rate  of  interest  in  this  Act 
shall  not  apply  to  liabilities  existing  at  the 
time  of  the  passing  of  this  Act,"  the  inter- 
est for  that  part  of  the  six  years  since  the 
passing  of  that  Act  should  only  be  allowed 
at  the  rate  of  5  per  cent,  per  annum,  for  the 
word  '^liabilities*'  in  that  Act  does  not  refer 
to  the  principal  debt,  but  only  to  the  obli- 
gation to  pay  interest  as  damages. — (3)  It 
is  only  in  an  action  for  redemption,  or  one 
in  which  the  question  of  the  number  of 
years'  arrears  of  interest  to  be  allowed  is  to 
be  treated  as  if  the  action  were  one  for  re- 
demption, that  more  than  six  years'  arrears 
are  allowed,  on  the  principle  that  he  who 
comes  into  equity  must  do  equity. — Dingle 
v.  Coppen.  [18991  1  Ch.  726,  and  In  re 
Lloyd,  [19031  1  Ch.  385,  distinguished.— 
Held,  also,  that  s.  24  of  the  Real  Property 
Limitation  Act  barred  the  right  of  the  plain- 
tiffs to  a  personal  order  against  the  defend- 
ant for  payment  of  the  mortgage  debt  after 
ten  years  from  the  last  pa3rment.  British 
Canadian  Loan  d  Agency  Co.  v.  Farmer, 
15  Man.  L.  R.  598.  24  C.  L.  T.  273. 

Mortgagee  in  possession  —  Referet^s 
report — Exceptions — Accounting  —  Interest 
— Rents.] — ^A  taking  of  accounts  of  a  mort- 
gagee in  possession.  Commission  on  collect- 
ing rents  not  allowed.  The  mortgagee  is 
not  liable  for  rents  he  has  not  collected  un- 
less it  has  been  due  to  his  default  in  some 
way.    Barle  y.  Harrison,  7  E.  L.  R.  309. 

Payment — Agent  of  mortgagee  advanc' 
ing  money  to  make  up  interest  unpaid  — 
Dual  character  of  agent — Queetion  whether 
advance  made  on  behalf  of  persons  Uahle  for 
interest.] — Plaintiff,  residing  in  Ireland*  waa 
first  mortgagee  of  a  property  upon  whidk  de- 
fendant held  a  second  mortgage.  Mr.  Frank 
Cayley  acted  as  agent  for  plaintiff  in  invest- 
ing her  money  in  a  first  mortgage  upon  this 
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proper^.  He  also  acted  as  agent  for  the 
ownezs  of  the  equity  of  redemption  in  col- 
lecting the  rentals  of  the  property  until 
Jaly,  1904.  Since  that  time  he  collected 
these  rentals  as  agent  for  plaintiff,  qud 
mortgagee  in  possession.  The  rentals  re- 
ceiT^  having  proved  insufficient,  after  sat- 
isfying such  charges  upon  them  as  taxes, 
outlays  for  repairs,  etc.,  to  pay  plaintiff's 
interest  in  full,  Mr.  Cayley  from  time  to 
time  advanced  out  of  his  own  moneys,  the 
sum  required  to  make  up  the  deficiency. 
Thus  he  remitted  to  plaintiff  half-yearly  the 
full  amount  of  the  interest  accrued  upon 
her  mortgage  during  the  previous  six  months. 
Phiintiff  asserted  that  this  amount  was  still 
due  and  owing  as  arrears  of  interest  upon 
her  mortgage;  defendant  insisted  that  Mr. 
Cayley*s  payments  satisfied  and  extinguished 
plaintiff's  claim  for  interest,  and  that  only 
the  principal  moneys  were  outstanding: — 
Held^  that  the  advances  made  by  Mr.  Cay- 
ley were  never  intended  to  be  payments  in 
Mtisfaction  of  plaintiflTs  claim  for  interest 
upon  her  mortgage,  or  to  discharge  the  mort- 
gaged premises  tiberefrom.  The  facts  do  not 
bhng  the  present  case  within  Williamson 
v.  Ocdd,  1  Bing,  171,  and  CarroU  v. 
Oooid,  ih.  190,  so  much  relied  on  by  Mr. 
Denton.  There  the  circumstances  pointed 
dearly  to  payment  in  satisfaction  being  in- 
tended by  the  person  who  made  it.  Simp- 
MA  T.  Bggingtonj  10  Bx.  845.  followed.  Ap- 
peal allowed  with  costs  here  and  below. 
GUueott  v.  Cameron,  6  O.  W.  R.  36,  10  O. 
L.  R.  399. 

Pajaft«Bt  of  Imtereat  —  AppUoation  of 
fafwtent — Authority  of  agent  —  Question  of 
fad,} — ^Defendant  held  a  first  mortgage  on 
C'b  lands,  and  interest  being  in  arrears  C. 
applied  to  plaintiff  B.  for  a  loan  on  second 
mortgage,  which  was  made.  B.'s  solicitors 
save  C.  a  cheque  in  defendant's  favour  to 
take  to  defendant  to  pay  this  interest,  mark- 
ing the  cheque  re  G.  &  M.  Defendant  ap- 
plied this  cheque  on  a  claim  a  client  of  his 
had  against  G.: — Held,  that  G.  was  merely 
B.*8  agent  to  deliver  the  cheque,  and  de- 
fendant must  apply  it  to  the  interest  in 
arrears.  Martin  y.  Hopbine,  13  O.  W.  R. 
lOD,  965. 

PagraMBt  of  taxes  hj  mortsaKoes  — 

Interest  —  Default  —  Acceleration  clause 
—Action  for  sale  or  foreclosure — Motion  to 
Hsmiss  as  frivolous  or  vewatious  —  Relief 
under  Supreme  Court  Act^  s.  15.] — A.,  B., 
and  C.  each  held  an  undivided  one-third 
interest  in  certain  lands.  C.  had  mortgaged 
Us  interest  to  A.  and  B.  The  mortgage 
eoDtained  the  following  covenants  on  the 
part  of  the  mortgagor:  (a)  "that  I  will 
pay  interest  on  die  said  sum  or  so  much 
thereof  as  remains  unpaid,  at  the  rate  of 
ten  per  cent,  per  annum,  by  monthly  pay- 
ments on  the  seventh  day  of  each  month  in 
each  and  every  year  until  the  whole  prin- 
dpal  sum  and  interest  be  paid  and  satisfied, 
and  that,  after  the  maturity,  interest  shall 
aeenie  dae  at  the  rate  aforesaid  from  day 
to  day,  and  that  interest  in  arrear,  whether 
in  priiicipol  or  interest,  and  all  sums  of 
money  paid  by  the  mortgagee  under  any 
provision  herein  contained,  or  implied  or 
otherwise,  shall  be  added  to  the  principal 
money  and  shall  bear  interest  at  the  rate 
afotuaid,    and    shall   be   compounded    half- 


yearly,  a  rest  being  made  on  the  seventh 
day  of  each  month,  in  each  year,  until  all 
such  arrears  of  principal  and  interest  are 
paid,  and  that  I  will  pay  the  same  and 
every  part  thereof  on  demand:"  (b)  **that 
if  default  shall  be  made  in  any  payment  of 
interest  or  principal  or  any  moneys  hereby 
secured  or  any  part  thereof,  then  and  in 
such  case  the  whole  money  hereby  secured 
shall  become  due  and  payable  in  like  man- 
ner and  to  all  intents  and  purposes  as  if 
the  time  herein  mentioned  for  payment  of 
such  money  had  fully  come  and  expired;" 
(c)  "that  the  mortgagees  may  pay  all  taxes, 
rates,  and  assessments  which  shall  fall  due 
or  be  unpaid  on  the  said  lands  .  .  .  ."  A. 
and  B.  paid  the  full  amount  of  taxes  due 
on  the  lands  on  the  27th  November,  1907; 
and  on  the  23rd  December,  1907,  demanded 
payment  of  one-third  the  amount  so  paid 
from  G.,  whether  qua  co-owner  or  qua  mort- 
gagor, does  not  appear.  On  the  Slst  De- 
cember, 1907,  they  began  an  action  for  sale 
and  foreclosure,  asserting  that  the  full 
amount  of  principal  with  taxes,  etc.,  had 
fallen  due  under  the  acceleration  clause,  al- 
though apart  from  it  the  principal  was  not 
payable  for  over  two  years,  and  interest  had 
been  regularly  paid  by  C.  each  month.  On 
the  6th  January,  1907,  A.  and  B.  rendered 
an  account  for  the  full  amount  of  taxes  paid 
by  them,  on  account  of  A.,  B.,  and  O.,  to 
the  lessees  of  the  lands,  a  partnership  com- 
posed of  B.  and  G.,  who,  under  the  terms 
of  the  lease,  were  liable  to  pay  all  taxes, 
etc.,  on  the  lands.  The  full  sum  demanded 
was  paid  by  the  receiver  (in  a  pending  ac- 
tion between  B.  and  C.  to  wind-up  the  part- 
nership), and  a  receipt  in  full  was  given  by 
A.  and  B.  On  motion  to  dismiss  the  action 
as  frivolous  and  vexatious:  —  Held,  that, 
under  the  terms  of  the  mortgage,  A.  and  B. 
were  entitled  to  recover  payment  of  one- 
third  of  the  taxes,  upon  demand  from  G. — 
Held,  that  amounts  so  paid  became  prin- 
cipal moneys  merely  for  the  purpose  of  com- 
puting interest  thereon;  but  semhle,  under 
the  clause,  ''that  if  default  shall  be  made 
in  payment  of  interest  or  *  prindpal '  .  .  . 
the  whole  money  shall  become  due  and  pay- 
able," etc.,  etc.,  that  the  plaintiffs,  by  rea- 
son of  non-payment  of  one-third  of  the 
taxes,  after  demand,  were  entitled  to  de- 
clare the  whole  mortgage  moneys  due,  as 
for  default  in  payment  of  "principal,"  and 
consequently,  held,  that  the  action  to  en- 
force the  mortgage  for  the  full  amount  of 
principal,  etc.,  and  for  sale  or  foreclosure, 
etc.,  was  not  frivolous,  vexatious,  or  an 
abuse  of  process. — Relief  granted  to  the  de- 
fendant under  the  Supreme  Gourt  Act,  s. 
15,  on  payment  of  costs  of  action.  Mc- 
Dougall  d  Secord  v.  York,  1  Alta.  L.  R.  59. 

Post  diom — Accounts  rendered  including 
interest  at  mortgage  rate — No  agreement  to 
pay  more  than  legal  rate — Payments  in  lump 
sums  —  Application  of  hy  mortgagee — Inter- 
eet  Act,  R,  8.  C.  (1906),  o.  120— -Further 
directions — Costs.} — A  mortgage  became  due. 
There  was  no  agreement  afterwards  made  as 
to  the  stipulated  rate  of  interest  continuing. 
Mortgagee  rendered  accounts  induding  inter- 
est at  the  stipulated  rate.  Mortgagor  ac- 
cepted these  statements  and  made  payments 
on  account  in  lump  sums  to  suit  his  conven- 
ience. Mortgagor  paid  mortgagee  more  than 
suffident    to    pay    the    mortgage   with   legal 
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rate  of  interest  after  maturity. — Middleton, 
J.,  held,  that  the  money  waa  paid  by  reason 
of  mistake  in  the  law ;  that  both  parties  were 
under  the  same  error;  that  there  was  neither 
fraud  nor  fiduciary  relationship  and  plain- 
tiff could  not  recover  any  sum  paid  in  excess 
of  amount  legally  due;  that  the  mortgage 
should  be  discharged,  and  the  lands  conveyed. 
No  costs  of  action,  reference  or  appeaL  Kerr 
V.  Colquhaun  (1911),  18  O.  W.  R.  174,  2  O. 
W.  N.  521. 

^Bit^tb  of  —  Payment  hy  fn«tolmen«».]— A 
mortgage  given  to  secure  payment  of  $20,- 
000  with  interest  at  nine  per  cent.,  payable 
half  yearly,  contained  these  provisoes: 
"Provided  that  on  default  of  payment  for 
two  months  of  any  portion  of  the  money 
hereby  secured  the  whole  of  the  instalments 
hereby  secured  shall  become  payable.  Pr<H 
vided  that  on  default  of  payment  of  any  of 
the  instalments  hereby  secured,  or  insur- 
ance, or  any  part  thereof,  at  the  times  pro- 
vided, interest  at  the  rate  above  mentioned 
shall  be  paid  on  all  sums  so  in  arrear,  and 
also  on  the  interest  by  this  proviso  secured 
at  the  end  of  every  half  year  that  the  same 
shall  be  unpaid  :** — HM,  reversing  the  judg- 
ment in  26  A.  E.  232,  19  C.  L.  T.  210,  that 
the  principal  sum  of  $20,000,  becoming  due 
for  non-payment  under  the  first  of  the  above 
provisoes,  was  not  an  instalment  in  arrear 
under  the  second*  on  which  the  mortgagees 
were  entitled  to  interest  at  the  rate  of  nine 
per  cent,  per  annum.  Bigga  v.  Freehold  and 
Savings  Co^  21  C.  L.  T.  222.  31  S.  C.  R. 
136. 


10.  REDKMFnON. 

AbortiTe  sale  under  power  —  OosU 
Charge  for  conveyance  to  nominee  of  mort- 
gagee,]—Mortgeig^  property  sold^  under  a 
power  of  sale,  default  having  arisen,  was 
bid  in  by  an  agent  of  the  morgagee,  and  sub- 
sequently conveyed  by  him  to  the  mortgagee. 
In  a  suit  for  redemption: — Held,  that  the 
mortgagee  was  entitled  to  be  paid  tho  costs 
of  the  abortive  sale,  except  an  amount 
charged  for  the  conveyance.  Patchell  v. 
Colonial  Investment  and  Loan  Co,,  2  E.  L. 
a,  417,  3  N.  B.  Eq.  429. 

Absolute  eonTeyaaee  to  aeonre  debt 

-^Redemption — Entry  —  Possession  —  Limi- 
tation of  actions — Real  Property  Limitation 
Act,  Manitoba  —  Acknotoledgment,] — Where 
the  plaintiff  in  January,  1891,  by  a  certificate 
of  title  under  the  Real  Property  Act,  vested 
a  parcel  of  land,  vacant  and  which  so  con- 
tinued to  be  until  the  commencement  of  the 
action,  in  the  defendant,  as  security  for  a 
loan  of  $200  repayable  in  two  months,  and 
paid  no  taxes  and  nothing  on  the  debt  until 
October,  1902,  when  she  asked  the  defendant 
for  a  statement  of  his  claim,  who  then  sent 
her  a  memorandum  shewing,  among  other 
things,  the  amount  due,  it  was  hdd  that 
such  transfer  had  the  effect  of  a  mortgage, 
that  the  defendant  should  be  presumed  to 
have  ** obtained  possession"  at  that  time 
within  the  meaning  of  s.  20  of  the  Real  Pro- 
perty Limitation  Act,  R.  S.  M.  1902  c.  100, 
and  the  plaintiff's  right  of  redemption  was 
barred  by  the  lapse  of  10  years ;  and  that  an 
acknowledgment  of  the  right  of  redemption 
given  after  the  lapse  of  the  statutory  period 


was  of  no  avail  to  the  mortgagor  seeking  re- 
demption.   Rutherford  v.  BiitcheU,  15  Man. 
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See  Burr  Y.  Bullock,  2  O.  W.  R.  428. 

Aeeount — Balance  found  due — Non-pay- 
ment of  balance — Dismissal  of  bill  to  re- 
deem —  Effect  of  dismissal  —  Foredosnre. 
PatcheU  V.  Colonial  Investment  and  Loan 
Co.,  4  £.  L.  R.  182. 

Aeeount — Finding  of  Referee — Interest — 
Insurance,  etc. — Agreement — Appeal  dismis- 
sed with  costs,] — ^The  action  was  brought  for 
redemption  of  mortgaged  premises,  and  ti^e 
Referee  found  $9,784.15  as  the  amount  re- 
quired to  redeem.  —  Latchford,  J.,  dismissed 
an  appeal  from  above  finding. — ^Divisional 
Court  held,  that  first,  as  to  the  allowance 
of  interest  on  $3,047.62  from  July  Ist,  1896, 
this  ground  of  appeal  failed,  as  to  the  item 
of  compound  interest  charged  by  Master,  this 
ground  of  appeal  failed,  as  to  the  insurance 
also  this  ground  of  appeal  failed.  That  all 
the  grounds  of  appeal  failed,  and  the  appeal 
should  be  dismissed  with  costs.  Patterson 
V.  Dart  (1910).  17  O.  W.  R.  766,  2  O.  W. 
N.  429. 


Aetiou  to  set  aside  Judntent 
Imxlj  obtained  —  Delay — Waiver  by — Re- 
demption— Equitable  discretion  of  CourU] — 
Final  order  of  foreclosure  was  obtained  in 
1890.  In  1910  plaintiff,  mortgagor,  brought 
action  to  set  aside  above  order  on  ground  of 
irregularities,  and  asked  for  redemption. — 
Teetzel,  J.,  held,  (16  O.  W.  R.  754,  1  O.  W. 
N.  1096),  that  after  a  lapse  of  nearly  20 
years,  plaintiff  must  be  treated  as  having 
waived  the  irregularities.  Action  dismissed 
with  costs. — Divisional  Ck>urt  dismissed 
plaintifPs  appeal  without  costs,  as  defendant 
did  not  ask  for  costs.  Bazel  v.  WiUces  S 
Fisken  (1910),  17  O.  W.  R.  104,  2  O.  W.  N. 
131. 

^^  « 

Bonus — Collateral  advantage.^ — ^The  pro- 
viso for  redemption  in  a  mortgage  dated  the 
30th  August,  1902,  to  secure  an  advance  of 
£3,500,  was  the  payment  on  the  11th  Novem- 
ber of  £6,000  and  a  transfer  of  £5,000  in 
shares  in  a  company  to  be  promoted  by  tiie 
mortgagor.  The  principal  money  advanced 
was  applied  in  the  purchase  of  mortgaged 
premises,  which  contained  salt  springs  of 
speculative  value,  which  the  company  were 
to  develop  and  work.  In  a  foreclosure  suit: 
— Held,  tiiat  the  proviso  for  redemption  was 
not  unreasonable  and  should  not  be  relieved 
against.  Buchanan  v.  Harvie  (No.  2),  26 
C.  L.  T.  76,  3  N.  B.  Bq.  61. 


Conveyanee  of  equity  of  redemption 
to  mortgagee  —  Merger — Intention — Evi- 
dence —  Statute  of  Limitations  —  Vacant 
land — ^Legal  estate  —  Acknowledgments  in 
writing — Dictated  letters — Owts.  Rogers  v. 
Brann,  6  O.  W.  R.  993. 


Conveyanee   to    seeure    ad^ 

Mortgage  —  Payments  —  Appropriation  by 
mortgagee  —  Accounting  —  Kedemption 
— Sale.] — Held,  on  the  evidence,  that  the 
conveyance  herein,  though  absolnte  in  form« 
was  a  mortgage.  Accounts  were  then  taken 
and  plaintiff,  an  execution  creditor,  was  given 
right  to  redeem,  and  if  he  fail  to  do  so  within 
three  months  land  to  be  sold.  Ni9om  v. 
Currey,  7  E.  L.  R.  269. 


2849 


HOBTOAOE. 


2860 


CovBterelaiaBi — Action  far  redemption — 
Neeeuity  to  a$h  foreelo9ure.'\ — ^Action  to 
set  aaide  certain  deeds,  and  for  a  declaration 
tbat  certain  mortgages  were  paid  off,  or  for 
redemption.  The  defence  denied  all  the  ma- 
terial allegations  of  the  statement  of  daim, 
and  the  counterclaim  was  for  foreclosure  in 
respect  of  the  mortgages  mentioned.  The 
coonterdaim  was  objected  to  as  unnecessary 
and  embarrassing,  and  because  the  defend- 
ant, a  mort^igee  in  possession,  had  not  stated 
hii  willingness  to  account: — Held,  that  it 
vas  not  absolutely  necessary  for  the  de- 
fendant to  counterclaim  for  foreclosure  in 
respect  of  the  mortgages,  which  the  plaintiff 
contended  were  paid  ofc  and  should  be  re- 
leased; for  when  the  plaintiff  fails  in  an 
action  for  the  redemption  of  a  mortgage  the 
defendant  is  entitled  to  have  a  decree  of 
foredosure.  But  here  the  plaintiff's  claim 
covered  other  matters  and  his  claim  for  re- 
demption was  only  in  the  alternative.  If  the 
plaintiff  should  partly  succeed  in  his  suit 
and  abandon  his  alternative  daim,  it  was 
posnble  that  the  defendant  might  have  a 
good  deal  of  difficulty  in  getting  an  order  for 
foredosure  without  another  action,  and  he 
ahoold  not  be  compelled  to  take  this  risk. 
Hie  ooonterdaun  was  not  embarrassing  to 
the  plaintiff.  It  raised  the  same  issues  as 
were  raised  by  the  plaintiff.  Robert  v. 
MiOer  (No.  3),  20  G.  L.  T.  41L  See  also 
Oifurdot  V.  Welton,  20  C.  L.  T.  231.  257, 
19  P.  B.  162,  201. 

C«T«a«mt — Sale  of  equity  of  redemption 
—Agreement  to  look  to  purchaser — Novation 
—Neglect  to  insure — ^Trusts — Evidence.  Cor' 
mU  ▼.  Homrigan,  2  O.  W.  R.  4,  510. 

1>iMiH«£B  between  mMrtgmgor  and 
Mertasee — Duress — Unfair  haroain — Ack- 
u^wiedffment — Eetoppel.} — ^The  plaintiff,  in 
19)1,  gave  the  defendant  a  quit-daim  deed  of 
the  land  in  question  as  security  for  a  debt 
Tlie  defendant  afterwards  paid  the  money 
required  to  procure  title  to  the  land  from  the 
fianajjiaTi  Northem  Railway  Company,  but 
op  to  about  May,  1903,  he  recognised  the 
right  of  the  plaintiff  to  redeem  the  land  on 
payment  of  what  was  then  against  it,  viz., 
about  1900.  Shortly  afterwards,  the  defend- 
ant drove  oat  to  the  plaintiff's  farm  and  told 
Mm  that  if  he  wanted  the  farm  he  would 
now  have  to  pay  $2,000  for  it  In  the  follow- 
ing November  the  plaintiff  went  to  the  de- 
fendant's office  and  received  from  him  a 
letter  written  by  the  defendant,  addressed  to 
the  plaintiff's  wife,  offering  to  sell  the  farm 
to  her  upon  certain  conditions,  for  $2,000, 
and  the  defendant  at  the  same  time  induced 
the  plffifit^^  to  sign  a  letter  agreeing  to  leave 
tke  place  and  all  his  improvements  if  the 
option  to  purchase  was  not  exerdsed  before 
tke  1st  November,  1904.  When  this  last  letter 
vas  signed,  the  plaintiff  was  told  by  the  de- 
fendant that  be  must  sign  it  or  leave  the 
place.  Tlie  plaintiff  was  then,  to  the  know- 
Hdge  of  the  defendant,  in  distressed  drcum- 
•tuees  fip«n<»iaiij : — Held,  that  this  transac- 
tion was,  on  its  face,  most  unfair  and  extor- 
tionate; and,  having  been  obtained  by  duress, 
the  acknowledgment  could  not  be  allowed  to 
stud  in  the  way  of  the  plaintiff's  rights  to 
redeem,  niiicfa,  up  to  that  time,  had  dearly 
lot  been  extinguished. — Ford  v.  Alden,  L.  R. 
3  fiq.  at  p.  433.  followed.  Winthrop  v. 
iKaleria,  6  W.  L.  B.  476, 17  Man.  L.  R.  220. 


Death  ef  defendant  after  deeree  — 

Right  of  redemption  before  confirmation  of 
kale  —  Necessity  for  revivor,] — ^While  the 
lands  were  under  advertisement  of  sale  in 
pursuance  of  the  decree  of  foreclosure  and 
sale,  which  was  in  the  usual  form,  the  de- 
fendant died  intestate.  The  plaintiff  did  not 
take  any  step  to  revive  or  continue  the  ac- 
tion, but  proceeded  with  the  sale  as  if  the 
death  had  not  taken  place,  and  upon  the 
sale  purchased  the  property: — Held,  that 
there  is  this  distinction  between  the  Nova 
Scotia  decree  and  the  English  final  order, 
that  under  the  former  the  right  of  redemp- 
tion exists  absolutdy  pending  the  sale  and 
final  confirmation  thereof,  while  under  the 
latter  no  such  absolute  right  exists: — Held, 
further,  that  the  father  or  the  deceased  de- 
fendant could  have  exercised  the  only  right 
that  passed  to  him  upon  his  son's  death  with- 
out being  a  party  to  the  suit,  unless  the  plain- 
tiff refused  to  recognise  his  right,  when  he 
would  need  to  ask  the  aid  of  the  Court  The 
plaintiff  would  at  his  peril  refuse  him  the 
right  ot  redeem: — Held,  further,  that  where 
a  judgment  of  foredosure  and  sale  makes  no 
provision  as  to  a  defidency,  the  death  of  the 
mortgagor  does  not  render  necessary  an  ap- 
plication to  revive.  No  daim  for  defidency 
could  be  found  on  examination  of  the  papers 
in  this  case.  Alward  v.  Lewis,  [1891]  2 
Ch.  81,  distinguished.  8tubbings  V.  Umlah, 
20  C.  L.  T.  357. 

Def  anlt  —  Mortgagees  taking  possession 
— What  constitutes  possession---Seizure  of 
crops — Severance — Claim  under  seed  grain 
chattd  mortgage  —  Validity.  Harrison  v. 
Carberry  Elevator  Co.,  7  W.  L.  R.  535. 

Default  on  final  day  fixed — ^Refusal 
of  defendant  to  accept  redemption  money  — 
Application  to  Court  to  open  up  order — ^Ex- 
ceptional indulgence — Rdief  from  forfeiture 
— ^Terms — Costs.  Scott  v.  Buck,  3  O.  W.  R, 
329,  4  O.  W.  R.  201. 

Dismlnsal  of  hUl— Effect  of—Writ  of 
possession,] — A  decree  dismissing  a  bill  on 
default  of  payment  of  the  amount  found  due 
in  a  suit  for  redemption  of  a  mortgage  is 
equivalent  to  a  decree  of  absolute  or  uncon- 
ditional foredosure,  and  the  Court  of  Equity 
has  jurisdiction  under  it  to  order  a  writ  of 
possession  to  be  issued  under  C.  S.  N.  B. 
1903,  c.  112.  s.  141.  Patchell  v.  Colonial 
Investment  d  Loan  Co,,  38  N.  B.  R.  339,  4 
E.  L.  R.  182. 

Expenditures  by  pnrol&aser  from 
mortgagee  In  possession — Expenses  of 
taking  possession — Lien  on  mill  machinery — 
— Permanent  improvements — Allowance  for 
crops  in  ground — Insurance  premiums  —  In- 
terest— Costs,] — ^After  mortgagee  had  taken 
foredosure  proceedings,  the  mortgagor  desired 
to  redeem : — Held,  that  the  mortgagee  was  en- 
titled to  charge  in  its  accounts  the  following: 
$325  as  compensation  for  crops  put  in  prior 
to  redemption  proceedings,  $350  paid  to  retire 
vendor's  liens  on  certain  fixed  machinery, 
$78.75  insurance  and  interest  on  certain 
sums: — Held,  also,  that  the  mortgagee  could 
not  charge  for  the  following:  $25  for  insur- 
ance paid  without  justification  and  $124  paid 
for  care  of  mortgaged  property.  Federal  Life 
Assurance  Co,  v.  SiddaU  (1910),  16  O.  W. 
R.  149,  1  O.  W.  N.  234,  793. 
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EjctendlnK  tiate  for  —  Terzos — CkMtB. 
Imperial  Trusts  Co,  Y.  Neto  York  Beouritiet 
Co.,  9  O.  W.  R.  46,  98,  730. 

Eacteiuioii  of  tin&o  f  «ir  rodomptloB  hj 
■eoond  mortsasoe.  Cameron  y.  Rutledge 
(Y.T.),  2  W.  lTr.  473. 

Final   order   after   abortive   sale  — 

New  trial — Rule  393 — Time  for  redemption. 
Roberts  v.  Caaghell,  2  O.  W.  R.  799.  939, 
971. 

Foreolosttre  —  Order  msi — Right  to  re- 
deem if  order  absolute  not  issaed — Practice. 
DeBeok  y.  Canada  Permanent  Mortgage  Cor- 
poration (B.C.),  4  W.  L.  R.  91. 

Hypotl&eearj  aetion — Pleading  —  De- 
claration —  Title — Possession — Incompatihl^ 
allegations — Stay  of  proceedings  —  Dilatory 

Slea  —  Redemption.] — ^An  allegation  in  an 
ypothecary  action  of  the  invalidity  of  the 
defendant's  titie  to  the  hypothecated  pro- 
perty, is  incompatible  with  allegations  and 
conclusions  founded  on  the  possession  derived 
by  the  defendant  solely  from  such  a  titie. — 
Incompatible  grounds  in  a  declaration  give 
the  defendant  the  right  to  stay  proceedings 
by  a  dilatory  plea  until  the  plaintiif  make  his 
option,  but  do  not  afford  a  defence  on  the 
merits. — ^An  hypothecary  action  will  lie 
against  the  purchaser  by  registered  deed  of 
hypothecated  property  subject  to  a  right  of 
redemption  r6m^S,  although  the  seller  con- 
tinues in  actual  physical  possession  of  the 
same.  BruneaM  v.  Cr^peau,  16  Que.  K.  B. 
87. 

Interest  In  mining  elalms  —  Repre- 
sentation work  —  Redemption  —  Tender  be- 
fore action — Refusal — Deed  of  reconveyance 
—Conditional  tender — ^Readiness  to  imple- 
ment tender  —  Pleading  —  Costs— Counter- 
claim— ^Amendment  —  Foreclosure — Appeal 
book — ^Preparation — Mistakes.  Hammond  v. 
Strong  (Y.T.),  6  W.  L.  R.  694,  8  W.  L.  R. 
362. 

Mortsagee    In    possession  —  Bar    to 

equity  of  redemption.] — The  Court  of  Chan- 
cery, under  s.  11  of  the  Chancery  Act,  7 
Wm.  IV.,  c.  2,  may  under  certain  circum- 
stances refuse  redemption,  notwithstanding 
twenty  years  have  not  elapsed  since  the  mort- 
gagor went  out  of  possession.  Judgment  of 
Executive  Council  for  Upper  Onada,  1  E. 
&  A.  172,  2  U.  C.  O.  S.  1,  affirmed.  Smyth 
y.  Simpson  (1850),  C.  R.  1  A.  C.  335. 

Notloe  of  sale — ^Tender — Money  paid  into 
Court — Reference  —  Exceptions — Interest  — 
Condition  attached  to  tender— Costs.  Mc- 
Kenzie  Y.  McLeod,  5  E.  L.  R.  172. 

Payment — Evidence — Onus,]  —  Payment 
of  a  debt  must  be  proved  by  the  debtor  be- 
yond reasonable  doubt;  and  where  a  mort- 
gagor sought  redemption,  alleging  that  he 
had  paid  $400,  which  was  in  dispute,  he  was 
held  not  to  have  satisfied  the  onus  of  proving 
the  payment.  True  v.  Burt,  2  N.  B.  Eq.  R, 
497. 

Po-wer  of  sale — Pretended  exercise  — 
Redemption  —  Contribution  —  Co-owners  — 
Costs — Tender — Declaration  of  interests  — 
Commission.  Finkelstein  v.  Locke  (Man.), 
6  W.  L.  R.  173. 


Priozitiea  —  Bxecntion  creditors  proving 
claims  in  Master's  ofBce — ^Payment  of  mort- 
gagee's claim — Subsequent  statutory  assign- 
ment for  creditors — ^Rights  of  assignee  — 
Assignments  and  Preferences  Act,  s.  IL 
£?^L^/^«^«*«'^»^  Co.  V.  Stinson,  7  O. 
W.  R.  777,  8  O.  W.  R.  929. 

Prioritiea — Execution  —  Creditors  prov- 
ing claims  in  Master's  office  —  Payment  of 
mortgagees  claim  —  Subsequent  statutory 
assignment  hy  mortgagor  for  benefit  of  credit 
tors — Rights   of  assignee — Assignments   and 
Preferences  Act,  s.  11.] — ^After  judinnent  for 
foreclosure  of  mortgage  or  redemption,  judg- 
ment creditors  of  the  mortgagor  with  execu- 
tions in  the  sheriff's  hands  were  added  as 
parties   in   the   Master's   ofllce,   and   proved 
their  claims.    The  Master  reported  that  they 
were   the  only   incumbrancers,  and   fixed  a 
date  for  payment  by  them  of  the  amount  due 
to    the    mortgagees.     After    confirmation   of 
this  report,  S.  obtained  assignments  of  the 
judgments,  and  was  added  as  a  party.    He 
then  paid  the  amount  due  to  the  mortgagees, 
and    the   Master   took   a   new  account  and 
appointed  a  day  for  payment  by  the  mort- 
gagor of  the  amount  due  S.  on  the  judgment 
as  well  as  the  mortgage.    This  report  was 
confirmed,  and,  the  mortgagor  having  made 
an  assignment  for  the  benefit  of  creditors  be- 
fore the  day  fixed  for  redemption,  an  order 
was  made  by  a  Judge  in  Chambers  adding 
the  assignee  as  a  party,  extending  the  time 
for  redemption,  and  referring  the  case  back 
to  the  Master  to   take  a  new  account  and 
appoint   a    new    day: — Held,    affirming   the 
judgment  of  the  Court  of  Appeal  in  Federal 
Life  Assurance  Co.  v.  SHnson,  13  O.  L.  It 
127,  8  O.  W.  R.  929.   that  under  the  pro- 
visions of  s.  11  of  the  Assignments  and  Pr^- 
erences  Act,   the  assignee  of  the  mortgagor 
could  only  redeem  on  payment  of  the  total 
sum  due  to  S.  under  the  mortgage  and  the 
judgment  assigned  to  him.     Scott  v.  Swam- 
son,  27  C.  L.  T.  651.  39  S.  C.  R.  229. 

,  Rate  of  Interest  —  Redemption— Bri- 
tish insurance  company — Contract — ^Law  of 
Canada — ^Tender — ^Agents — ^Bill  of  exchajige. 
Bradbum  v.  Edinburgh  Life  Assurance  Cc 
2  O.  W.  R.  263,  5  O.  L.  R.  657. 

Rate  of  interest  post  diem—"  Li^n- 
»»*t««      —  Interest  by  way  of  damages  — 
Statutory  rateSS  d  SM  V.  o.  29   (D.).l— 
The  Act  63  &  64  y.  c  29  (D.),  which  pro- 
vides for  the  statutory  rate  of  interest  bSnf 
5  instead  of  6  per  cent,  amending  the  In- 
terest Act,  R.  S.  C.  1886  c.  129,  contains  a 
proviso  that  the  former  Act  is  not  to  apply 
to  "liabilities"  existing  at  the  time  of  its 
passing: — Held,    that    the   proper   constnio 
tion  of  the  word  "Uabilities"  is  Uabilities 
respecting  the  rate  of  interest,  and  that  in  a 
mortgage   made  in   1884,   payable   in   1900, 
bearing  interest  at  7  per  cent,  in  which  there 
was   no   provision   for   the  payment   of  in- 
terest after  maturity,  the  damages  allowable 
as  interest  after  maturity  were  not  within 
the  proviso.    Plenderleith  v.  Parsons,  9  O. 
W    R.  265.  10  O.  W.  R.  680,  14  O.  L.  R 
ol9. 

Rate  of  interest— Ten^^r  —  Condition 
attached  to  tender — Disclaimer — Co9ts.] — Id 
a  mortgage  of  real  estate,  the  proviso  for 
payment  was  that  the  principal  should  be 
paid  in  five  equal  annual  instalments,  with 
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interest  aemi-annnally  at  eight  per  cent ;  and 
five  promiflsory  notes  with  interest  at  that 
rate  were  xiven: — HM,  in  a  suit  for  re- 
demption, that  when  there  was  no  special 
agreement  for  interest  on  overdue  payments, 
the  mortgagor,  adopting  a  certain  rate  higher 
than  the  statutory  one  and  making  payments 
under  it,  was  bound  by  that  rate  so  far  as 
payments  actually  made  were  concerned,  but 
was  not  bound  as  to  unmade  or  future  pay- 
moits;  and  only  the  statutory  rate  could  be 
enforced. — Held,  that  a  demand  for  a  dis- 
charge of  the  mortgage  and  release  of  the 
debt,  accompanying  a  tender  by  the  mort- 
gagor, made  the  tender  a  conditional  one. — 
HMj  that  when  the  mortgagee  hampered  and 
oppressed  the  mortgagor,  and  obstructed  his 
suit  in  eyery  possible  way,  the  mortgagee, 
while  entitled  to  the  general  costs  of  suit, 
would  lose  the  costs  of  his  own  unnnecessary 
pleadings,  and  would  be  compelled  to  pay 
the  costs  of  any  such  pleadings  by  the  mort- 
gagor as  were  occasioned  by  his  procedure. — 
If  there  bad  been  a  sufficient  and  uncondi- 
tional tender  by  the  mortgagee  before  suit, 
the  mortgagee  would  have  been  liable  for  the 
costs  of  the  suit — Eeld,  that  a  defendant 
who  answered,  and  later  on  filed  a  disclaimer, 
w^ould  lose  his  costs,  even  if  successful  in 
having  the  bill  dismissed  as  against  him. 
McKenzie  v.  MeLeod,  4  N.  B.  Eq.  72,  5  E. 
L.  R.  172,  6  E.  L.  R.  553,  39  N.  B.  R.  239. 

Smle  "hj  mortsasees  under  power  of 
waJm — Reaempiion  subject  to  sales  —  Addi- 
tioH  of  purchasers  as  parties.] — When,  after 
default  in  payment  of  a  mortgage  of  lands,  the 
mortgagee  has  sold  the  lands  under  the  power 
of  sale  in  the  mortgage,  the  purchasers  must 
be  made  parties  to  an  action  brought  by  the 
mortgagor  for  redemption,  unless  the  plain- 
tiif  is  satisfied  with  judgment  for  redemption 
subject  to  the  several  agreements  of  sale,  as 
the  sales  could  not  be  set  aside  or  inquired 
into  without  having  the  purchasers  before  the 
Court — It  would  not  be  sufficient  to  make 
the  purchasers  parties  in  the  Master's  office 
imder  Role  40  of  the  King's  Bench  Act,  as 
that  Role  applies  only  to  cases  where  no 
firect  relief  is  sought  against  the  parties  to 
be  added.  Ralph  v.  Upper  Canada  Building 
Boeiely,  11  Gr.  275,  and  Hopper  v.  Harrison, 
28  Gr.  22,  followed.  Campbell  v.  Imperial 
Loan  Co.,  15  Man.  L.  R.  614,  2  W.  L.  R. 
327. 


Isy  auvrtsac^es  under  power  of 

—  Redemption  subject  to  ssles — ^Addi- 
tftOD  of  pnrcfaasers  as  parties.  CampbeU  v. 
Imperial  Loan  Co,  (Man.),  2  W.  L.  R.  327. 


ot  land   anbjeet  to  aiort- 

—  Real  Property  Act  s.  89  —  Im- 
plied covenant  of  indemnity — ^Assignment  of 
— Re-transfer  after  notice — Liability.  Morice 
T.  Kemighan,  9  W.  L.  R.  307. 


of  land — ^Releases  —  CJom- 

pany — Impeachment  for  fraud  and  collusion 
— Redemption — Account — ^Terms — ^Time  for 
redemption — Withdrawal  of  charges  of  fraud 
— ^Postponement  of  mortgage — ^Agent  for  care 
and  sale  of  lands  —  Compensation  —  Costs. 
SaskateheuHin  Land  d  Homestead  Co.  v. 
LeadUf,  10  O.  W.  R.  501. 

Sale  bx  mortsasee  under  poorer  — 

Validitf  —  Inadequacy  of  price  —  Folfd  con- 
tract of  sale— Default  of  purchaser — Mort- 

c.cx. — 91 


gagor  asking  to  redeem  before  registration  of 
transfer  to  purchaser — Absence  of  fraud  — 
Regularity  of  sale  proceedings.] — ^Action  for 
redemption.  Mortgagee  had  regularly  sold 
property  by  auction  valued  at  $7,200  for 
$4,850: — Held,  sale  was  not  at  such  a  gross 
undervalue  as  would  justify  the  interference 
of  the  Court.  The  purchaser  at  the  auction 
had  made  default  in  one  of  his  payments. — 
Held,  that  this  did  not  avail  tbe  mortgagor, 
the^  purchaser  haviiu:  a  binding  agreement 
which  would  be  nullined  if  mortgagor  now  let 
in  to  redeem.  Purchaser  had  not  yet  received 
his  transfer. — Held,  that  the  sale  is  complete 
under  the  agreement  and  in  the  absence  of 
some  special  circumstances  the  mortgagor 
will  not  now  be  allowed  to  redeem.  Saltman 
Y.  McCoU  (1909),  12  W.  L.  R.  146. 

^  Sale  with  rigbt  of  redeaiptlon  —  Le- 
sion in  contract  between  persons  tcho  have 
attained  their  majority — C.  0.  P.  6Jk5,  646, 
722;  C.  C.  1012.]  —  1.  The  proprietor  of  a 
property,  which  he  holds  under  a  right  of  re- 
demption, has  the  absolute  right  to  demand 
the  dismissal  of  the  seizure  of  such  right  of 
redemption  issued  in  virtue  of  a  judgment 
obtained  against  his  vendor.  Plaintiff  can- 
not contest  such  opposition  on  the  pretext 
that  the  price  mentioned  in  the  deed  of  sale 
is  far  less  than  the  true  value  of  the  pro- 
perty :  because  if  it  were  permitted,  it  would 
mean  tbe  setting  aside  of  a  contract  between 
persons  of  the  age  of  majority  for  lesion  only. 
— 2.  The  nullity  of  the  seizure  should  be 
raised  by  an  opposition  to  annul  and  not  by 
an  opposition  to  secure  charges.  Beaucage 
Y.  Arpine  d  Paul,  11  Que.  P.  R.  76. 


11.  Refebbnce  and  Aocoxtnts. 

Aoe«iiuit — Payments  by  mortgagees — Re- 
lease of  claim  —  Improvements — aoUoitor — 
Negotiation  of  sale  —  Commission.] — Mort- 
gagees of  land,  the  mortgage  bei^  in  default, 
made  an  agreement  for  sale  to  G.,  who  paid 
nothing,  but  entered  into  possession  and 
made  improvements,  and  in  order  to  do  so 
borrowed  money  from  N.,  and  assigned  to  N. 
his  agreement  from  the  mortgagees;  the 
agreement  and  the  assignment  were  regis- 
tered. The  mortgagees  found  another  pur- 
chaser, and  paid  N.  a  sum  of  money  for  a 
release  of  his  claim : — Held,  that  upon  an  ac- 
counting by  the  mortgagees,  at  the  suit  of  the 
mortgagors,  on  the  basis  of  the  second  sale, 
the  mortgagees  were  entitled  to  credit  for  the 
money  paid  to  N. — Held,  also,  that  they  were 
entitled  to  credit  for  a  smail  sum  paid  to 
their  solicitor  for  negotiating  the  second  sale 
— a  service  which  comes  within  the  scope  of 
the  professional  duties  and  employment  of 
a  solicitor.  Latos  v.  Toronto  General  Trusts 
Corporation,  24  C.  L.  T.  395,  8  O.  L.  R.  522, 
3  O.  W.  R.  634,  4  O.  W.  R.  164. 

Aooonnts  of  mortsaKoo  in  possossion 
in  action  for  redeaiption  —  Construc- 
tion of  mortgage — Mortgagee's  account — In- 
terest post  diem — Compound  interest — Spe- 
cial allowances  —  Costs.]  —  Court  of  Ap- 
peal affirmed  judgment  of  Teetzel,  J.,  14  O. 
W.  R.  1096.  1  O.  W.  N.  228.  Meredith, 
J.A.,  dissenting.  8askatcheu)an  Land  d 
Homestead  Go.  v.  Leadlay  (1910),  16  O.  W. 
R.  800.  2  O.  W.  N.  1. 
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Aotioii — Judgment  —  Suhsequent  settle- 
ment— Failure  to  carry  out — Account — New 
day — Reference,} — A  motion  by  the  plaintiff 
in  a  mortgai^e  action  for  an  order  for  a  new 
day  and  a  new  account,  and  to  change  the 
relief  sought  from  sale  to  foreclosure,  was 
opposed  on  the  ground  of  an  agreement  for  a 
compromise  after  judgment  under  which 
money  had  been  paid  to  the  plaintiff,  the  mort- 
gagee:— Held,  that  if  the  defendant  mort- 
gagor had  made  default  in  payments  accord- 
ing to  the  agreement,  the  unmodified  burden 
of  the  mortgage  existed  and  was  enforceable. 
Such  an  arrangement  should  be  investigated 
in  the  Master's  office,  and  not  by  independent 
litigation.  The  matter  has  passed  into  judg- 
ment, and  the  only  matter  between  the  con- 
testants was  one  of  account — how  much  was 
due  and  payable  in  respect  of  the  mortgage, 
having  regard  to  the  arrangement  manifested 
in  the  correspondence  and  dealings  subse- 
quent to  the  Master's  report.  It  was  foreign 
to  the  policy  of  the  Judicature  Act  to  con- 
template new  litigation  in  such  a  case  as 
this:  8.  57,  8.-8.  12.  McCollum  v.  Castonf 
21  C.  L.  T.  189,  235,  1  O.  L.  R.  240. 

Actios  oa  —  Proof  of  execution  —  De- 
fault in  payment  —  Defence  —  Mortgage 
given  for  price  of  horses  —  Breach  of  war^ 
ranty  as  to  age  —  Reference  —  Damages — 
Deduction  from  amount  of  mortgage — (Josts. 
Lockwood  V.  McPheraon  (N.W.T.),  6  W.  L. 
R.  277. 

Aotioa  on  —  Statement  of  mortgagee's 
claim  —  Affidavit  verifying.  Dominion  Per- 
manent Loan  Co,  v.  ISmeadonf  40  N.  S.  R. 
622. 

Aotioii  to  reooTor  possesBlon  of 
mortsaged  lands-— Company  —  Manager 
— Unauthorised  dealing  with  company  prop- 
erty —  Reference.}  —  Plaintiff  brought  ac- 
tion upon  certain  mortgages,  and  to  recover 
possession  of  the  mortgaged  lands: — Held, 
that  plaintiff  was  entitled  to  judgment  for 
amount  of  mortgages  and  interest  thereon. 
Plaintiff  while  acting  as  manager  of  the 
company  converted  to  his  own  use  large  sums 
of  the  company's  money,  and  procured  and 
allowed  improper  payments  and  allotments 
of  stock  to  himself  and  others: — Held,  that 
as  to  these  matters  there  should  be  a  refer- 
ence. Questions  of  costs  and  further  direc- 
tions reserved  until  after  the  Master  re- 
ports. Casler  v.  Orace  Mining  Co,  (1910), 
16  O.  W.  R.  415.  1  O.  W.  N.  342. 

Collateral  loenrity  —  Validity  —  Bank 
— Future  advances — Bank  Act  —  Consider- 
ation partly  illegal — Right  to  recover  for 
money  lent  —  Amendment  —  Account  — 
Appropriation  of  payments  —  Interest  — 
Pass  book  —  Monthly  receipts  —  Settled 
account  —  Estoppel  —  Recital  —  Misrep- 
resentations —  Duress  —  Collateral  agree- 
ment —  Usurious  rates  of  interest  —  Vol- 
untary payment  —  Rates  charged  by  bank 
without  assent  of  customer  —  Reduction  of 
rate — Interest  on  moneys  deposited  in  cur- 
rent account  —  Oral  contract  —  Deposit 
of  gold  dust  —  Assay  value  —  Bank  charges 
—  Guaranty  —  Continuing  instrument  — 
Mistake  —  Negligence  —  Pleading  —  Credit 
for  moneys  transferred  to  bank.  Canadian 
Bank  of  Commerce  v.  McDonald  (Yuk.),  3 
W.  L.  R.  90. 


Costs — Excessive  demand — Tender,} — De- 
manding much  more  than  is  afterwards  found 
to  have  been  due  is  not  such  misconduct  on 
the  part  of  a  mortgagee  as  will  deprive  him 
of  his  costs.  To  relieve  the  mortgagor  from 
liability  to  costs  he  must  make  an  uncondi- 
tional tender  of  the  amount  actuaUy  due. 
Daigneau  v.  Dagnenais,  23  C.  L.  T.  90,  5  O. 
L.  R.  265. 

Defanlt  —  Power  of  sale — Motion  to  re- 
strain exercise  of  power,} — Mortgagee  re- 
ceived $100  from  a  municipality  as  compen- 
sation for  lands  taken  or  injuriously  af- 
fected.— Middleton,  J.,  held,  that  he  need 
not  place  this  sum  at  the  disposal  of  the 
mortgagor,  there  being  no  agreement  so  to 
do,  therefore,  the  money  stood  as  security 
for  the  mortgage  debt  and  must  be  regarded 
as  principal.  Rowe  v.  Cross  (1910),  16  O. 
W.  R.  98a  2  O.  W.  N.  58. 

Enf orooment  —  Defence  of  payment  — 
Reference  —  Scope  of  —  Specific  perform- 
ance of  agreement  —  Parties  —  Evidence  of 
statements  made  by  deceased  person — Inad- 
missibility —  Reversing  findings  of  Master — 
Burden  of  proof.  Lemon  v.  Lemon,  3  O.  W. 
R.  734,  5  O.  W.  R.  36. 

Mortsago — Paid  off  by  life  tenant  — 
Right  of  tenant  for  lien  against  remainder- 
men —  Waste  —  Voluntary  and  permissive 
—  Reference.}  —  This  was  an  action  for 
a  declaration  that  plaintiff,  the  widow  of 
John  Currie,  sr.,  deceased,  was  entitled  to 
a  lien  or  charge  on  certain  land  for  moneys 
paid  by  her  in  satisfaction  of  a  mortgage 
made  by  him  thereon,  and  for  sale  of  land 
in  default  of  payment  Defendants  are  the 
Surviving  children  and  grandchildren  of  Car- 
rie, who  are  entitled  in  remainder*  on  ter- 
mination of  plamtifiTs  life  tenancy: — Held* 
that  in  respect  "of  permissive  waste,  plain- 
tiff is  not  impeachable.  As  to  voluntary 
waste,  plaintiff  appears  to  have  cut  and  sold 
a  considerable  quantity  of  timber  and  cord- 
wood  not  in  ordinary  course  of  clearing, 
which  was  fixed  at  $250,  and  with  which 
she  should  be  charged.  Plaintiff  held  entitled 
to  judgment  declaring  her  entitled  to  a  lien 
on  the  land  for  $510,  or  so  much  less  as 
may  be  found  due  to  her  upon  the  reference 
if  defendant  desire  a  reference  and  to  sale 
in  default  of  payment.  Further  directions 
and  costs  reserved.  Currie  V,  Currie  (1910), 
15  O.  W.  R.  389,  20  O.  L.  R.  375. 

MoirtsaKOO  in  posseaalon  —  Emeeptions 

to  Referee^  report  —  Accounting  —  /»- 
terest — Rents,} — A  mortgagee  in  possession 
is  not,  as  a  rule,  entitled  to  commission  for 
collecting  rents.  There  must  be  evidence  to 
support  such  a  charge.  Before  a  mortgagee 
in  possession  can  be  made  liable  for  rents 
which  he  has  failed  to  collect  there  must  be 
evidence  to  shew  that  it  has  been  due  to  bis 
default  in  some  way.  Earle  v.  Harrison 
(1909),  4  N.  B.  Eq.  196. 

Mortsaffoe  in  possession  —  Statute  of 
Limitations  —  Payment  by  rents  and  profits 
— ^Account  —  Reference.  Chambers  v^ 
McComhs,  1  O.  W.  R.  689. 

Mortffasees*  aooonnt  —  Expenses — ^Im- 
provement in  selling  value  of  lands — ^EUection 
expenses  —  Subscriptions  to  charities  and 
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pnUic  parposes  —  Sendees  and  expenses — 
Wages  of  serrantB  and  rent  of  office~-Charges 
for  me  of  horses  and  vehicles  —  Remunera- 
tion for  personal  trouble  —  Agreements  — 
Permanent  improvements  —  Allowances  — 
Appeal  —  Costs.  Saskatchetoan  Land  d 
HomeiUed  Co.  T.  Leadlay,  12  O.  W.  R..  629, 
lld& 

Party  added  in  Master's  office  —  No- 
tice to  encumbrancers — Issue  of  fact— Order 
snd  notice  set  aside.  Colonial  Loan  d  In- 
vewtmeni  Co.  v.  McKinley  (1910),  1  O.  W. 
N.  658. 

Fajatomt — ^Evidence  —  Admissibility  — 
Contract  —  Specific  performance  —  Credit 
lor  sum  paid  —  Burden  of  proof  —  Scope  of 
reference.  Lemon  v.  Lemon,  3  O.  W.  R. 
734,  5  O.  W.  R.  36. 


Pajmamt  of  anreara  —  Acceleration,] — 
The  effect  of  the  acceleration  clause.  No.  16, 
schedule  B.,  of  the  Act  respecting  Short 
Fonns  of  Mortgages,  R.  S.  O.  1897,  c.  126, 
is  to  give  a  right  in  every  case  to  the  mort- 
gagor, his  heirs  and  assigns,  to  pay  all  ar- 
rears and  lawfol  charges,  and  the  mortgagee 
has  then  no  right  to  take  further  proceed- 
ings, except  when  a  judgment  has  been  re- 
ooTered.  The  plaintiff,  as  assignee  of  the 
mortgagor,  was  entitled  to  restrain  proceed- 
ings under  the  power  of  sale  in  the  mortgage, 
npon  payment  of  arrears  of  interest'  and 
costs,  the  principal  not  being  due  except 
under  the  acceleration  clause.  Robertson 
T.  HetheHngton,  8  C.  L.  T.  141,  distin- 
gnisbed.  Todd  v.  Linldater,  21  C.  L.  T.  184, 
1  O.  L.  R.  103. 


of  inquiry — Moneys  received  by 
^sartgagees  or  which  ought  to  have  been  re- 
ctived  under  trust  agreement  with  mortg&- 
for.l — Report  referred  back  in  order  to  take 
in  acooant  of  moneys  received  under  a  trust 
agreement  as  well  as  under  mortgage.  The 
refezenoe  had  merely  directed  the  taking  of 
the  mortgage  account,  the  trust  agreement 
not  having  been  brought  to  the  attention  of 
the  Court.  Coi^hutt  y.  Oray  (1909),  12 
W.  L.  R.  435. 


12.  Rbgistbatioiy. 

Priorliy. — ^A  hypothecary  claim  registered 
ia  Nov.,  1906,  will  take  precedence  of  the 
legal  hypothec  created  in  favour  of  mutual 
fin  inrarance  oo.  by  virtue  of  a  deposit  note 
date  in  Jan.,  1909.  Commercial  Mutual  Fire 
Ins,  Co.  T.  Tucker  (1910),  12  Que.  P.  R.  22. 

Varesiatered  deed  —  Subsequent  regis- 
terei  mortgage  for  value  without  notice — 
^Hfht  of  entry — Registry  Act — Real  Prop- 
fftp  Limitation  Act.] — The  defendant  was 
<>WBer  in  fee  simple  in  possession  of  a  farm, 
^  being  about  to  marry  the  co-defendant, 
detired  to  convey  to  him  an  undivided  one- 
l>*lf  share  thereof,  so  that  they  might  be- 
^me  tenants  in  common.  She  consulted  a 
I^cal  QDlJcenaed  conveyancer,  who  prepared 
a  omTcyanoe  to  himself  and  a  re-convey- 
^>^  to  the  two  defendants,  as  tenants  in 
^MBmon.  The  conveyances  were  left  with 
■na  for  registration.  He  registered  the  con- 
veyance to  himself,  but  fraudulently  omitted 


to  register  the  re-conveyance.  The  defend- 
ants continued  in  possession,  but  the  con- 
veyancer without  their  knowledge,  mort- 
gaged their  farm  to  the  plaintiff  who  brought 
action  to  enforce  their  mortgage: — Held^ 
that  under  the  Registry  Act,  R.  S.  O.  1897, 
c.  136,  the  re-conveyance  was  void  against 
the  plaintiffs,  who  had  advanced  their  money 
without  notice. — Held,  also,  that  the  right 
of  entry  did  not  accrue  until  the  mortgage 
was  registered,  and  the  Statute  of  Limita- 
tions (R.  S.  O.  1897,  c.  133),  was  not  a 
defence  to  the  plaintiffs'  claim,  the  writ 
having  been  issued  within  the  period  of  the 
limitation.  Judgment  of  the  Supreme  Court 
of  Canada.  36  S.  C.  R.  455,  and  the  Court 
of  Appeal  for  Ontario,  9  O.  L.  R.  105,  5  O. 
W.  R.  123,  discharged;  judgment  of  Sir 
John  A.  Boyd,  C.,  at  trial,  restored.  Mo- 
Vity  V.  Tranouth,  C.  R.,  [1908]  A.  C.  1. 

Unregistered  tranaf er  of  part  d 
land  before  mortffase  —  Notice  —  Origi- 
nating summons — Order  for  sale— Affidavit 
setting  up  fraud  of  mortgagees  —  Conduct 
constituting  fraudr-^Issue  of  disputed  fact 
not  triable  under  summons.] — ^The  defendant 
E.  6.,  the  registered  owner  of  certain  land, 
mortgaged  it  to  the  plaintiffs,  and,  the  mort- 
gage being  in  default,  the  plaintiffs  obtained 
an  originating  summons  for  foreclosure. 
Upon  the  return  of  the  summons  an  affida- 
vit of  E.  Q.  was  filed,  in  whidi  he  swore 
that  before  the  mortgage  to  the  plaintiff 
he  had  transferred  an  undivided  one-half 
interest  in  the  land  to  his  brother,  the  de- 
fendant, T.  A.  G.,  and  that,  at  the  time 
of  signing  the  mortgage,  he  informed  the 
plaintiff  that  he  was  the  owner  of  only  a 
half  interest,  which  was  all  he  was  mortgag- 
ing to  the  plaintiffs,  and  the  mortgage  was 
not  to  cover  his  brother's  half  interest.  The 
transfer  to  T.  A.  G.  was  not  registered  until 
some  time  after  the  registration  of  the  plain- 
tiffs' mortgage. — By  s.  173  of  the  Land 
Titles  Act,  no  person  taking  a  mortgage  of 
any  land  for  which  a  certificate  of  title  has 
been  granted  shall,  except  in  case  of  fraud 
by  such  person,  be  affected  by  notice,  direct, 
implied,  or  constructive,  of  any  unregistered 
interest  in  the  land.  By  s.-s.  2,  knowledge 
of  an  unregistered  instrument  is  not  to  be 
imputed  as  fraud :  —  Held,  upon  the  case 
presented  by  the  affidavit,  that  the  conduct 
of  the  plaintiffs  in  obtaining  and  register- 
ing a  mortgage  upon  the  whole  of  the  land, 
knowing  that  it  was  not  intended  to  cover 
T.  A.  Q.'s  half  interest,  and  with  intent  to 
obtain  priority  over  his  transfer,  as  evi- 
denced by  their  attempt  now  to  enforce  the 
mortgage,  amounted  to  "acts  by  which  an 
undue  and  unconscientious  advantage  is  be- 
ing taken  of  another,"  and  so  amounted  to 
fraud,  according  to  the  meaning  of  the  word 
in  s.  173 ;  and  the  defendants  were  at  liberty 
to  set  up  as  a  defence  to  the  plaintiffs' 
claim,  fraud  on  the  part  of  the  plaintiffs: 
— Held,  also,  that,  the  issue  presented  be- 
ing one  of  disputed  fact,  the  plaintiffs  could 
not  proceed  further  upon  their  originating 
summons,  but  must  take  such  proceedings  as 
would  enable  the  Court  to  determine,  not 
only  the  claim  of  the  plaintiffs,  but  the  de- 
fence of  the  defendants  thereto.— Order  for 
sale  made  by  Newlands,  J.,  on  the  return 
of  the  summons,  set  aside.  Independent 
Lumber  Co.  v.  Gardiner,  13  W.  L.  R.  548, 
3  Sask.  L.  R.  140. 
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13.   SAiM. 

Absolute  sale — Right  to  repurckate — 
Fraudulent  against  third  parties — Valid  he- 
tioeen  parties.] — ^Wbere  an  instrament  has 
been  entered  into  between  two  parties  for  a 
purpose  which  may  be  considered  frandn- 
lent  as  asrainst  a  third  party,  it  may  yet  be 
binding  as  between  themselves.  A  supposed 
fraudulent  intention  as  to  third  parties  can- 
not be  interpolated  in  construing  an  in- 
strument as  to  the  rights  of  the  contracting 
parties.  Mere  suspicion  of  a  fraudulent  in- 
tention to  protect  property  against  the  just 
claims  of  third  parties  will  not  suffice  to 
establish  the  fact  that  the  transaction  was 
wholly  colourable  as  between  the  original 
parties  to  the  instrument,  as  such  a  trans- 
action is  not  as  between  themselves  ren- 
dered void,  because  it  may  have  the  effect 
of  defeating  the  claims  of  creditors.  In  cir- 
cumstances, held  upon  the  construction  of 
certain  instruments  that,  taken  together, 
they  did  not  operate  as  a  mortgage,  but  as 
an  absolute  sale,  to  which  was  attached  a 
conditional  right  of  repurchase  to  be  exer- 
cised on  the  happening  of  a  given  event. 
Shate  V.  Jeffery  (I860),  G.  R.  3  A.  C.  483. 

Aotifin  hj  seeiMid  vkortt^sk^e^  to  set 
■aide  sale — Defects  in  notice  of  sale — Suffi- 
ciency of  price  obtained — Reasonable  efforts 
to  prevent  sacrifice.]  —  Plaintiff,  a  second 
mortgagee,  brought  action  to  set  aside  a  sale 
made  by  the  first  mortgagee  under  the  power 
of  sale  contained  in  his  mortgage. — Suther- 
land, J.,  heldf  that  a  mortgagee  is  not  a 
trustee  of  the  power  of  sale  for  his  mort- 
gagor, and  if  he  exercises  the  power  of  sale 
strictly  and  fairly,  according  to  the  condi- 
tions prescribed  by  the  security  without  col- 
lusion and  bona  fide  for  the  purpose  of  se- 
curing repayment  of  the  mortgage  money,  tne 
mortgagor  has  no  right  of  action,  even  though 
the  sale  be  very  disadvantageous  and  a 
greater  price  might  have  been  obtained  by  a 
postponement  thereof. — ^That,  in  the  present 
case,  the  evidence  shewed  that  the  mortgagee 
took  reasonable  means  to  prevent  a  sacrifice 
of  the  property,  and  the  action  should  be 
dismissed  with  costs.  Kenney  v.  Barnard 
(1910),  17  O.  W.  E.  889,  2  O.  W.  N.  470. 

Aotioii  to  enforce  by  sale — Parties  — 
Mortgagees — Separate  advances — ^Mortgagor 
— Administrator.  Fox  v.  Klein,  1  O.  W.  R. 
172. 

Alleged  at  imderralue — Mock  biddinffs 
to  steeU  price — Unable  to  rate  20%  deposit — 
Property  again  put  up  for  sale — Sold  at 
$9,500  less  than  former  bid — Duty  of  mort- 
gagee— Power  exercised  in  good  faith^Ao- 
tion  and  appeal  dismissed  icith  costs,] — Mort- 
gagees offered  mortgaged  property  for  sale 
under  power  of  sale.  One,  Fish,  made  mock 
bidding  to  swell  price.  Sale  was  adjourned 
for  half  an  hour  for  Fish  to  raise  20% 
as  deposit.  Fish  failed  to  return.  Auctioneer 
proposed  sale  at  next  highest  bid.  Bidder 
withdrew  his  bid.  Property  again  put  up  and 
sold  to  said  next  highest  bidder  but  at  $3,500 
less  than  his  former  bid.  Plaintiff  brought 
action  to  set  aside  sale. — Olute,  J.,  dismissed 
the  action  with  costs. — Divisional  Court  held, 
that  mortgagees'  power  had  been  exercised  in 
good  faith,  and  according  to  the  evidence  a 
good  price  had  been  obtained. — ^That  the  mis- 


carriage was  to  be  attributed  rather  to  tlie 
eagerness  of  the  parties  Interested  in  the  equity 
of  redemption  than  to  any  suppoeed  collu- 
sive scheme.  Appeal  dismissed  with 
Kaiserhof  v.  Zuber  (1911),  18  O.  W.  R. 
2  O.  W.  N.  941. 


AIlowaBoe  to  mortcacoes  for 
dltnres  in  and  about  iMure  aad  sale  off 
lands.] — A  Divisional  0>urt  dismiased  an 
appeal  from  a  Judge  in  Chambers  who  had 
varied  the  report  of  the  Master  in  Ordinary. 
SaskatchetDan  v.  Leadlay,  13  O.  W.  R.  397. 

Amount  in  dispute  —  Taking  accounts 
— Con.  Rules  696  (4)  707— Amount  found 
due  by  officer  taking  accounts,  confirmed. 
Colonial  Invest,  d  Loan  Co.  v.  Spooner 
(1909),  14  O.  W.  R  931,  1  O.  W.  N.  13«. 

OHattel  mortgage — Mortgage  on  lands 
as  additional  security  —  Appropriation  of 
goods  by  mortgagee  —  Statute  of  lAmitations 
— Power  of  sale  —  "  Proceeding."} — ^A  mort- 
gage on  lands  was  given  as  ad<&tional  securi- 
ty for  the  amount  secured  by  a  chattel  mort- 
gage. On  default  in  payment,  a  warrant  was 
issued  under  the  chattel  mortgage,  and  the 
goods  were  seized  and  taken  out  of  the  mort- 
gagor's possession.  Although  a  form  of  sale 
was  gone  through,  no  sale  actually  took  place, 
but  the  goods  were  taken  possession  of  by 
the  mortgagee  and  appropriated  to  his  own 
use.  More  than  10  years  afterwards,  the 
mortgagor's  possession  of  the  land  not  baTing 
been  in  any  way  interfered  with,  an  assignee 
of  the  mortgagee  attempted  to  exercise  the 
power  of  sale  in  the  mortgage  of  the  lands : — 
Heldt  that  the  intended  sale  was  a  "  procseed- 
ing  "  within  the  meaning  of  s.  23  of  R.  S.  O. 
1^7  c.  133,  which  the  assignee  was  pre- 
cluded from  taking,  under  that  section,  after 
10  years.  The  mortgagee  of  the  chattels, 
having  appropriated  them  to  his  own  use,  and 
being  unable  to  restore  them  in  proper 
plight,  could  not  enforce  payment  of  the 
mortgage  debt.  Mcuonald  v.  Orundy^  ^4  C. 
L.  T.  356,  8  O.  L.  R  113,  3  O.  W.  R  731. 

Ezeoution  creditors  —  Sale  —  8ssrplmM 
— Lien  notes.]  —  A  part  owner  of  a  farm 
joined  in  promissory  notes  as  surety  for  the 
purchaser  of  a  machine,  and  also  gave  a  lien 
on  his  share  of  the  land  as  further  security. 
Subsequently  his  interest  passed  to  his  co- 
owner,  of  whom  the  plaintiffs  were  executioa 
creditors  under  judgments  subsequent  to  the 
lien.  The  defendants,  being  mortgagees  of 
the  whole  farm  prior  to  the  lien,  afterwards 
sold  under  their  power  of  sale,  and  out  of  the 
proceeds  ^d  off  the  lien,  and  the  notes  -wett 
assigned  in  1894  by  them  to  an  execution 
creditor  subsequent  to  the  plaintiffis,  who  held 
them  till  1898,  and  then  sued  on  the  notes 
without  result,  as  the  maker  had  become  in- 
solvent. It  was  shewn  that  if  the  maker  had 
been  sued  in  1895,  by  which  time  the  notes 
had  become  payable,  the  amount  of  them 
would  have  been  recoverable:  —  Held,  that 
the  notes  were  not  paid  by  the  application 
of  the  proceeds  of  the  sale  in  discharge  of 
the  lien,  at  a  time  when  they  had  not  ma- 
tured, the  payment  not  having  been  made  by 
the  party  primarily  liable,  the  lien  being 
given  as  a  security  only,  and  that  the  defend- 
ants  should  have  secui^ed  the  notes  for  the 
creditors  generally,  and  were  bound  to  ac- 
count to  the  execution  creditors  for  the 
amount  paid  in  respect  of  them  to  the  ven- 
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don  of  the  machine,  thoagh  under  the  dr- 
cnmstanoes  without  interest.  Glover  v. 
Somtkem  Loan  Co,,  20  G.  L.  T.  66,  31  O.  R. 

JudcisMBt  for  Mde  of  land — Sale  un- 
der direction  of  clerk  of  Court — ^Invalidity — 
Befosal  of  motion  to  confirm — Necessity  for 
approbation  of  Judce — Conditions  of  sale — 
Advertisements  —  Consent  of  prior  incum- 
bianoer — Reserved  bid — Conduct  of  sale  — 
Leave  to  bid — ^Description  of  land — ^Title  — 
Costa.  Cumtningt  v.  Semerad  (Alta.),  8  W. 
L.  R.644. 


Titles  Aet.  s.  109— Diiirihution 
of  9urplu9 — Payment  into  Court — Claims  of 
eaecntion  creditors — Creditors*  Relief  Ordin- 
ance, s.  S — Priority — Partnership  land — Ex- 
eeation  against  one  partner — Execution  regis^ 
tered  after  notice  of  sale,  hut  before  sale— 
— Eaecutians  registered  after  sale.l — Where 
land  was  sold  by  a  mortgagee  under  s.  108 
of  the  Land  Titles  Act,  and  the  surplus,  after 
payment  of  expenses  and  the  amount  due  to 
the  mortgagee,  was  paid  into  Court,  and 
daimed  by  several  execution  creditors  as  sub- 
sequent incumbrancers: — Heldt  that  the  pro- 
vision of  8.-S.  4  of  s.  103,  that  the  sub- 
sequent incumbrancers  should  be  paid  in  the 
order  of  their  priority,  was  controlled  by  the 
provisions  of  s.  3  of  the  Creditors'  Relief 
Ordinance,  declaring  that  there  should  be 
no  priority  among  creditors  by.  execution; 
and  that,  therefore,  the  moneys  should  be 
distributed  among  the  execution  creditors  in 
equal  shares. — Daicson  v.  Mo^att,  11  O.  R. 
4M,  followed. — ^The  owners  of  the  land,  sub- 
ject to  the  incumbrances,  were  two  men  who 
were  partners,  and  all  the  executions  were 
against  the  two  men.  except  that  of  I.,  which 
was  against  one  only  of  the  partners.  The 
land  was  partnership  property: — Held,  that 
the  execution  of  I.  was  not  postponed  to 
those  of  Uie  partnership  creditors,  but  was 
effective  against  the  interest  of  the  one  part- 
ner in  the  land.  —  The  execution  of  one 
creditor  waa  registered  after  the  registration 
of  the  notice  of  exercising  the  power  of  sale, 
hot  befoi«  the  date  of  sale  i—Held,  that  this 
ezeeotion  attached.  —  Two  executions  were 
lodged  after  the  sale  took  place : — Held,  that 
these  executions  did  not  attach. — Breithaupt 
T.  Marr,  20  A.  R.  660.  followed.  Thompson 
T.  Berglund  (1910).  16  W.  L.  R.  164, 
flaak.  L.  R. 


of  wldo^r — Lease  of  mort- 
gaged lands — Widow  a  party  thereto — In- 
suffeient  income  to  maintain  widotD — Action 
/or  sale  of  property.] — Plaintiff,  widow  of 
oiortgagee,  brought  action  to  have  it  declared 
that  said  mortgi^  was  a  charge  on  the  lands 
■aaied,  in  favour  of  plaintiff,  an  order  for 
sale  of  the  lands,  and  the  proceeds  disposed  of 
for  the  past  and  future  maintenance  of  plain- 
tiit— Britton,  J.,  held,  (1910).  15  O.  W.  R. 
815,  1  O.  W.  N.  679,  that  by  reason  of  a 
lease,  to  which  plaintiff  was  a  party  and  be- 
cioae  plaintiff  of  her  own  choice  was  not 
■aintauied  previously  as  provided  by  the 
Mortgage,  there  could  not  be  said  to  be  such 
drfaalt  in  complying  with  the  proviso  in  the 
aiortgage  as  to  entitle  plaintiff  to  maintain 
tke  action.  Action  dismissed  with  costs. 
DivisUmal  Court  affirmed  above  judgment. 
BysMat  T.  HoufeU  (luxO).  16  O.  W.  R.  938, 
2  0.  W.N.  28. 


Minfng  property  —  Judgment  creditor 
of  mortgagee  —  Sheriff**  »ale  —  Purchaser 
under — Priorities — General  Mining  Act,  s, 
SO  —  Registration — Expenditure  on  account 
of  mortgaged  property  —  Lien.] — Mining 
leases  of  lands  in  New  Brunswick  and  of  the 
minerals  therein,  issued  by  the  Crown  to  the 
appellant  company,  subsequent  to  a  mortgage 
executed  by  them  in  the  State  of  N.  to  the 
respondent  company,  incorporated  under  the 
laws  of  the  State  of  N.,  which  laws,  unlike 
those  of  New  Brunswick,  do  not  reserve  the 
minerals  to  the  State,  are  subject  to  the 
mortgage. — A  judgment  creditor  of  the  mort- 
gagee having  purchased  the  leases  at  sheriff's 
sale  under  an  execution  upon  his  judgment, 
whereupon  new  leases  were  issued  to  him  in 
his  own  name,  the  Crown  having  no  know- 
ledge of  the  mortgage,  took  the  new  leases 
subject  to  the  mortgage. — ^The  mortgage, 
though  not  registered  under  s.  139  of  the 
General  Mining  Act,  C.  S.  N.  B.  1903  c.  30, 
is  not  void  as  against  a  judgment  creditor 
who  had  notice  of  the  mortgage,  and  whose 
judgment  was  not  registered  under  the  sec- 
tion at  the  commencement  of  the  suit. — The 
judgment  creditor  is  not  entitled  to  a  lien 
prior  to  the  mortgagee  for  the  amount  of  the 
rent  paid  to  the  government  on  the  licenses 
declared  to  be  held  in  trust  for  the  mortgagee. 
Mineral  Products  Co.  V.  Continental  Trust 
Co.,  37  N.  B.  R.  140. 

Affirmed  by  the  Supreme  Court  of  Canada ; 
Maclennan,  J.A.,  dissenting,  37  S.  C.  R.  517. 

Notioe  —  Sufficiency  —  Service — Persons 
entitled  —  Agent — Registration — Statutes.} 
— A  notice  of  sale  under  the  power  in  a 
mortgage  was  addressed  to  the  mortgagor, 
then  resident  abroad,  G.  A.  M.  (as  his 
agent),  E.  M.  and  W.  M.,  J.  M.  and  J.  A.. 
and  said :  "  I.  C.  W.,  hereby  give  you  notice," 
etc.  It  was  dated,  and  signed  by  the  solid- 
tor  for  the  mortgagee: — Held,  that  on  its 
face  it  was  a  sufficient  notice. — Held,  that 
service  of  it  was  effective  where  made  upon 
and  accepted  by  G.  A.  M.,  who  acted  gen- 
erally as  agent  of  the  mortgagor,  who  was 
abroad,  and  who  received  the  notice  from 
G.  A.  M.  and  never  made  any  objection  to  it. 
J.  M.  and  J.  A«  were  subsequent  mortgagees 
who  had  assigned  their  mortgages  to  G.  A. 
M.,  who  accepted  service  of  it  for  them,  say- 
ing in  his  acceptance  that  he  was  the  as- 
signee of  their  mortgages.  The  assignment 
to  him  was  not  registered. — Held,  that  J.  M. 
and  J.  A.  were  not  entitied  to  notice.  The 
notice  was  not  served  upon  E.  M.  and  W. 
M.,  but  the  evidence  shewed  that  their  mort- 
gage was  paid  and  satisfied. — Held,  that  they 
were  not  entitied  to  notice. — Held,  also,  that 
the  notice  was  a  good  notice  to  G.  A.  M.  in 
respect  to  all  claims  that  he  might  have  or 
profess  to  have  in  the  matter. — Held,  lastiy. 
that,  owing  to  the  provisions  of  s.  8  of  63 
y.  c  19,  the  provisions  of  s.-s.  5  of  s.  6  of 
62  v.  (2)  c.  16,  providing  for  registration 
of  notice  of  sale,  did  not  apply  to  this  case ; 
here  the  sale  was  **  effected  *'  prior  to  the  Ist 
January,  1900,  and  the  conveyance  when 
drawn  would  be  "in  pursuance"  of  that 
sale.  PenuHck  v.  Whitwam,  21  C.  L.  T.  122, 
1  O.  L.  R.  24. 

Order  for  sale  instead  of  f  oreelosnre 

— Absence  of  request  —  Imperial  Chancery 
Act,  15  d  16  y,  86,  s.  48.]— The  request 
for  a  sale  from  some  of  those  named  in  the 
above  section  is  a  condition  precedent  for 
making  an  order  for  sale  instead  of  fore- 
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doBure.  As  no  such  request  here  order  made 
for  foreclosure  although  mortgagees  claim 
$1,000  and  land  worth  $1,850.  Canada  Life 
V.  Vance  (1909),  12  W.  L.  R.  231; 

Payment  —  Credit — Set-off — ^Agreement 
— ^Death  of  mortgagee  —  Sale  by  adminis- 
trators under  power  —  Proof  against  admin- 
istrators —  Corroboration  —  Statute  of 
Limitations  —  Account.  Mooney  v.  Proffin- 
dal  Tru8i  Co.,  3  O.  W.  R.  337. 

Paymeat  Into   Court   of   snrplvs  — 

Competing  claimants  of  fund  —  Costs.] — A 
mortgage  sale  under  power  yielded  a  surplus 
of  $320.29,  out  of  which  the  mortgagee  ap- 
plied to  pay  into  Court  $246.89,  being  the 
amount  of  a  judgment  against  the  mortgagor, 
which  the  judgment  creditor  sought  by  suit 
to  have  paid  out  of  the  surplus  as  against  the 
owner  of  the  equity  of  redemption  in  the 
mortgage : — Held,  that,  on  the  mortgagee  pay- 
ing into  Court  the  whole  surplus,  le»s  the 
costs  of  his  appearance  and  application,  his 
name  should  be  struck  out  of  the  suit.  Boyne 
V.  Robinson,  25  C.  L.  T.  75,  3  N.  B.  Eq.  57. 

Petitioa  for — Owners  unknoum — Contes- 
tation— Status  of  nU'propri4taire  and  appeU 
d  une  suhsitution  —  Extinction  by  prescrip- 
tion of  hypothecary  debt,] — The  nu-propri6- 
taire,  during  usufruct,  and  the  appeU  d  la 
substitution,  after  its  opening,  have  a  locus 
standi  to  appear  and  contest  the  petition  of 
the  hypothecary  creditor  under  art  1925, 
C.  P.  C,  in  order  to  obtain  a  sale  of  an  im- 
movable whose  owners  are  unknown  or  un- 
certain. The  party  appearing  may  invoke 
and  establish  the  extinctive  prescription  re- 
sulting from  the  lapse  of  time  during  the 
possession  of  the  usufruitier  or  of  the  grevi. 
It  is  not  even  necessary  for  the  Court  to  de- 
cide the  point  whether  his  status  is  that  of 
nu'proprtitaire  or  of  appeU  d  une  substitu- 
tion by  virtue  of  the  title  which  he  invokes. 
The  extinction  of  the  debt  established  in- 
volves the  dismissal  of  the  petition  and  of  the 
subsequent  demand  (art  1033)  for  a  declara- 
tion of  hypothec  Kelso  v.  Layfteld,  29  Que. 
S.  O.  204. 

Poorer  of  sale — Construction — Notice — 
Validity  of  sale  without  notice  to  second 
mortgagee.  Dominion  Trust  Co.  V.  Bower 
(B.C.),  3  W.  L.  R.  157. 

Power  of  sale — Notice  of  exercising  — 
Omission  to  serve  on  mortgagor  and  wife  — 
Vendor  and  purchaser — Objection  to  title. 
Re  Muffitt  d  MulvihUl,  8  O.  W.  R.  347. 

Pvrohase  money  —  Default — Deficiency 
— ^Money  in  Court — Payment  out — Creditors 
of  partnership.  Campbell  v.  CroU,  6  O.  L. 
R.  933,  7  O.  W.  R.  379,  475. 

Rights  of  wife  ns  dowress — As  surety 
— Lost  by  valid  contract  of  sale  under  power 
— Power  of  Court — Costs.] — Riddell,  J.,  held^ 
that  there  is  no  power  in  the  Court  to  inter- 
fere with  legal  rights  arising  independently 
of  any  CJourt  proceedings. — When  a  valid 
contract  of  sale  is  made  by  a  mortgagee  un- 
der a  power  of  sale  before  any  notice  of  in- 
tention to  redeem  is  received  from  the  wife 
of  the  mortgagor,  the  purchasers  are  entitled 
to  possession,  and  the  wife  loses  any  right 
she  previously  had  to  redeem  either  as  surety 
for  the  mortgagor  or  as  dowress. — Quwre,  if 


the  land  had  been  foreclosed  instead  of  sold? 
fStandard  Realty  Co.  v.  Nicholson  (1911), 
19  O.  W.  R.  373,  2  O.  W.  N.  1189. 

Sale  nt  nnderralne — Duty  of  mortffOffee 
—  Interest  of  mortgagor  —  Notice  to  pw^ 
chasers — Setting  aside  saU — Leave  to  redeem 
— Assignment  of  mortgage  —  Parties  —  At- 
iomey-Qeneral— Equities  between  mwrtgagors 
and  assignee.] — ^The  plaintiffs  mortgaged  to 
M.,  for  $3,500,  land  containing  a  stone 
quarry.  The  mortgage  deed  contained  a 
clause  that,  on  2  months'  default,  the  power 
of  sale  might  be  exercised  withoat  notice. 
After  default,  M.  assigned  the  mortga^  to 
the  British  Columbia  Government,  and  ar- 
rangements were  made  between  the  Gov- 
ernment and  the  plaintiffs  by  which  a  con- 
tractor for  the  erection  of  the  legislative 
buildings  should  be  permitted  to  take  pos- 
session of  the  quarry  and  take  stone  there- 
from, paying  to  the  Government  a  royalty 
for  the  benefit  of  the  plaintiffs.  Under  this 
arrangement,  stone  was  taken  from  the 
quarry,  and  the  royalty  credited  upon  the 
mortgage,  the  effect  of  which  was  to  reduce 
the  amount  to  $1,150.  On  the  11th  March, 
1908,  the  Government  assigned  this  mortgage 
to  the  defendant  company,  and  the  company 
purporting  to  act  in  pursuance  of  the  power 
of  sale,  sold  the  quarry  to  the  other  de- 
fendants for  $3.500: — Held,  that,  while  the 
mortgagee  or  his  assignee  is  not  a  tmstee 
for  the  mortgagor  the  power  of  sale  ought 
to  be  exercised  with  due  regard  to  the  mort- 
gagor's interests,  and  the  sale  oai?ht  to  be 
made  in  the  manner  that  it  would  be  made 
by  a  reasonably  prudent  man  selling  his  own 
property. — Kennedy  v.  De  Traffard^  C18971 
A.  C.  180.  followed. — ^The  evidence  shewed 
that  the  quarry  was  worth  at  least  $20,000; 
that  the  sale  was  made  without  notice  to 
the  plaintiffs,  or  to  the  public  of  any  one 
except  the  purchasers,  the  other  defendants; 
and  that  these  defendants  had  snfficient  no- 
tice or  knowledge  of  the  sale  bein^  at  an  un- 
dervalue to  put  them  on  their  guard: — 
Held,  in  these  circumstances,  that  the  tml» 
should  be  set  aside  and  the  defendants  be 
allowed  to  redeem. — It  was  contended  by  the 
plaintiffs  that  the  assignment  of  thif  11th 
March,  1908,  did  not  vest  the  mortgage  in 
the  defendant  company,  because  there  was 
no  order  in  council  authorising  the  assign- 
ment ;  and  objection  was  taken  by  the  defend- 
ants that,  to  enable  the  plaintiffs  to  succeed 
on  such  a  ground,  they  should  have  made  the 
Attorney-General  a  party: — Held^  per  Galli- 
her,  J.A.,  that  the  Attorney-General  w^as  not 
a  necessary  party. — Held,  also,  per  GaUiher. 
J.A.,  that  there  were  no  equities  existing  be- 
tween the  Government  and  the  plaintiiEi 
which  attached  to  the  assignment  from  the 
Government  to  the  defendant  company.  Hu- 
son  V.  Haddington  Island  Quarry  Co,  ( 1911). 
16  W.  L.  R.  226,  16  B.  a  IL  9a 

Sale  by  Court  —  Order  as  to  dietribmt- 

ing  the  price — Posting  up  notice — Intereet  m 
the  suit — Parties  to  the  action  to  set  oKde.] 
— The  ranking  of  a  mortgage  creditor  in  the 
order  for  distributing  the  amount  of  the  sale 
of  real  estate  by  order  of  the  Court  does  not 
entitle  a  preferred  creditor  to  a  li^ht  of  action 
to  have  the  plaintiff  ranked  in  his  place.  The 
action  cannot  be  begun  before  posting  up  the 
order,  which  being  the  only  step  with  legal 
effect,    and   subject   to   modification,    cannot 
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prejudice  him.  It  is  no  longer  so  after 
posting?  becaufle  the  statute  provides  for 
eontesting  the  order,  a  method  that  should  be 
followed  except  in  exceptional  and  extraor- 
dinary circomstances.  A  plaintiff  has  no 
interest  in  setting  aside  a  sale  by  the  Court 
of  real  estate,  the  mortgagees  then  have  only 
a  right  to  their  share  in  the  amount  to  be 
distributed,  and  an  action  to  set  aside  is  not 
necessary  to  secure  them  this  benefit. 
Further,  such  an  action  cannot  be  main- 
tained when  one  of  the  interested  parties,  a 
guarantor  of  the  mortgage,  has  not  been 
served.  Hotoard  v.  Reed  (1909),  36  Que.  S. 
C  465. 

8«le  by  mortsas««a  under  poorer  — 

Action  by  mortgagor  to  redeem — Possession 
—  Legal  estate  —  Notice  of  sale  —  Limita- 
tion of  Actions — ^Real  Property  Limitation 
Act  Campbell  y.  Imperial  Loan  Co,  (Man.), 
8  W.  L.  R.  508. 

Sale  bT  mortgagees  under  power  — 

Notice  to  mortgagor — Ck>nditional  notice — 
Sufficiency — Proof  of  receipt  by  mortgagor 
— Sale  on  credit — ^Accounting  to  mortgagor 
for  whole  amount  of  purchase  money — Sale 
not  purporting  to  be  under  power — Validity 
of,  as  exercise  of  power — ^Release  of  part 
of  mortgaged  premises  —  Sale  not  disclosed 
to  mortgagor — ^Delay  in  accounting — Absence 
of  demand  —  Costs  —  Third  parties  —  Re- 
demption. Lockhart  v.  Yorkshire  Guarantee 
d  Securities  Corp.,  9  W.  L.  R.  182. 

Bmle  by  mortsAcooa  under  poorer  — 

Bedemption — Real  Property  Limitation  Act, 
K.  8,  M.  1902  c.  100,  «.  20— Constructive 
possession  by  mortgagee  of  vacant  lands  — 
Acknowledgment  to  prevent  statutory  bar  — 
Acquiescence  and  laches  —  Construction  of 
eantraet— Condition  in  power  of  sale  protect- 
ing purchaser — Exercise  of  power  of  sale  by 
giving  agreement)  —  Action  for  redemption 
of  a  mortgage  in  fee,  covering  several  parcels 
of  land,  given  by  the  plaintiff's  predecessor 
in  title.  The  mortgage  became  in  default  on 
the  Ist  January,  1^2.  The  land  was  vacant, 
and,  by  the  terms  of  the  mortgage,  the  mort- 
gagor's right  to  possession  ceased  upon  de- 
£iult,  but  the  mortgagees  had  not  taken 
actual  possession.  Under  the  power  of  sale 
In  the  mortgage,  the  company  had,  between 
1899  and  1903,  made  sales  of  the  different 
parcels  to  three  several  persons,  who  were 
made  coHlefendants  in  the  action.  The  pur- 
chasers had  only  entered  into  agreements  to 
purchase,  but  had  paid  portions  of  their  pur- 
chase money,  entered  into  possession,  and 
made  improvements  on  the  lands.  The  sales 
had  been  made  without  notice  to  the  plain- 
tiff, relying  on  the  provision  in  the  mortgage 
that  **in  default  of  payment  for  one  month 
and  ten  days  the  said  mortgagees  may  with- 
out any  notice  enter  upon  the  said  land  and 
proceed  under  and  exercise  the  power  of  sale 
or  lease  hereinafter  conferred."  There  was 
no  such  power  referred  to  after  that  provi- 
sioo,  but  Uie  statutory  power  of  sale  under 
tibe  Short  Forms  Act  was  contained  in  an 
earlier  portion  of  the  mortgage.  The  plain- 
tiff allowed  over  ten  years  to  elapse  without 
■"»fc«"g  any  payment  on  the  mortgage  or 
for  taxes  on  the  land.  She  knew  of  the 
'»**^^"lf  of  two  of  the  sales  two  years  at  least 
before  commencing  this  action;  but  made  no 
objection  to  any  of  them,  although  the  mort- 
gagees bad  sought  her  co-operation  in  en- 


deavouring to  realise  on  the  lands.  By  the 
time  the  action  was  commenced,  the  land  had 
so  increased  in  value  that  it  became  worth 
while  to  redeem  them,  if  possible: — Held, 
reversing  the .  decision  of  Mathers,  J.,  that 
the  "  possession  "  referred  to  in  s.  20  of  the 
Real  Property  Limitation  Act,  R.  S.  M.  1902 
c  100,  means  actual  adverse  possession,  and 
not  a  mere  constructive  possession  of  vacant 
lands  by  reason  of  the  mortgagor  being  in  de- 
fault; and  the  plaintiff  was,  therefore,  not 
barred  by  the  statute.  Smith  y.  Lloyd,  9  Ex. 
562,  Agency  Co.  v.  Short,  13  App.  Gas.  799, 
and  Bucknam  V.  Stewart,  11  Man.  L.  R.  625, 
followed. — (2)  That  the  plaintiff  had,  by  her 
laches  and  acquiescence  in  the  sales  made  by 
the  mortgagees,  lost  her  right  to  redeem. 
Archhold  V.  Scully,  9  H.  L.  Gas.  388,  and 
Nutt  V.  Easton,  [1899]  1  Gh.  873,  foUowed. 
—  (3)  That  the  word  "hereinafter"  in  the 
power  of  sale  quoted  should  be  construed  to 
mean  "herein"  or  "hereinbefore,"  and,  so 
construed,  the  power  of  sale  was  sufficient 
and  had  been  validly  exercised.  The  Gourt 
will  correct  such  an  obvious  mistake.  Wilson 
y.  Wilson,  5  H.  L.  Gas.  66,  and  Burgough  y. 
Edridge,  1  Sim.  269,  followed.— (4)  The  de- 
fendant purchasers  were  in  any  case  pro- 
tected by  the  following  clause  in  the  mort- 
gage :  "  No  purchaser  under  said  power  shall 
be  bound  to  inquire  into  the  legality  or  regu- 
larity of  any  sale  under  the  said  power  or  to 
see  to  the  application  of  the  purchase 
money."  Dickie  v.  Angerstein,  3  Gh.  D.  600, 
followed. — If  an  irregular  or  improper  sale 
is  made  by  the  mortgagee,  the  mortgagor  has 
his  remedy  by  way  of  an  action  for  damages : 
Hoole  y.  Smith,  17  Gh.  D.  434.— (5)  The 
agreements  of  sale  entered  into  between  the 
mortgagees  and  the  purchaser  were  valid  ex- 
ercises of  the  power  of  sale,  and  conveyances 
were  not  necessary.  Thurlow  y.  Mackeson, 
L.  R.  4  Q.  B.  97,  foUowed.— (6)  The  posting 
up  on  the  lands,  after  the  making  of  the 
sales,  of  a  notice  of  sale  prepared  by  the 
mortgagees'  solicitors,  did  not  give  the  plain- 
tiff a  right  to  redeem.  It  was  not  the  act  of 
the  purdiasers,  and  their  rights  could  not  be 
prejudiced  by  it  CampheU  y.  Imperial  Loan 
Co.,  18  Man.  L.  R.  144,  8  W.  L.  R.  502. 

Sale  by  mortsaseea  under  poorer  — 

Sufficiency  of  notice  of  emercising  —  Notice 
unsigned  —  Condition  —  Waiver  —  Selling 
on  credit — Sale  carried  out  by  mortgagees 
in  form  as  absolute  owners  not  as  mortga- 
gees under  a  power  of  sale — Non-disclosure 
of  sale — Redemption,] — In  an  action  by  the 
purchaser  of  the  equity  of  redemption  in 
mortgaged  premises  to  redeem  the  same, 
upon  the  ground,  inter  alia,  that  no  proper 
or  sufficient  notice  of  exercising  power  of 
sale  had  been  served  upon  him: — Held,  per 
Irving,  and  Glement,  JJ.  (Martin,  J.,  dis- 
senting), that  it  was  no  objection  to  the 
validity  of  such  notice  that  it  was  expressed 
to  be  a  notice  by  the  agent  of  the  mortga- 
gee; or  that  it  was  unsigned,  it  having  been 
mailed  to  the  plaintiff  accompanied  by  a  let- 
ter signed  by  the  agent  in  his  own  name; 
nor  was  such  notice  conditional  by  reason 
of  a  statement  in  such  letter  that  if  the 
plaintiff  refused  to  sign  a  certain  document 
**  the  only  course  open  to  me  is  to  serve  you 
with  the  enclosed  notice  of  my  intention  to 
sell :  "  nor  was  it  a  valid  objection  to  the 
sufficiency  of  such  notice  that  the  unsigned 
document  stated  that  such  sale  would  be 
after  the  expiration  of  one  calendar  month. 
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while  the  signed  letter  accompanying  it  in- 
formed the  plaintiif,  "  I  purpose  to  sell  as 
soon  as  possible ; "  nor  was  snch  notice 
waived  or  abandoned  by  the  mortgagee  hav- 
ing served  a  fresh  notice  of  exercising  power 
of  sale  some  two  years  subsequently.— The 
above  notice  was  served  on  the  plaintiff  in 
October,  1897,  and  by  articles  of  agreement 
dated  the  8th  December,  1899,  and  expressed 
to  be  made  between  the  defendant  corpora- 
tion as  vendors  and  the  defendant  Lemon 
as  purchaser,  the  defendant  corporation 
agreed  to  sell  the  mortgaged  premises  for 
$1,200: — Held,  not  a  valid  objection  to  such 
sale  that  it  did  not  purport  to  be  in  pur- 
suance of  the  power  contained  in  the  mort- 
gage; nor  that  the  mortgagee  agreed  to  sell 
as  absolute  owner:  nor  that  such  sale  was 
on  credit: — Held,  also,  that  neither  the  non- 
disclosure by  the  mortgagee  of  said  sale  of 
the  8th  December,  1890,  nor  the  service  in 
January,  1902,  of  a  fresh  notice  of  exercis- 
ing power  of  sale,  entitled  the  plaintiff  to 
redeem,  but  that  the  plaintiff  was  entitled 
to  an  account  of  such  sale.  Judgment  of 
Hunter,  C.J.,  decreeing  an  account,  but  re- 
fusing redemption,  affirmed.  Lockhart  v. 
Yorkshire  Ouaraniee  d  Securities  Corp.,  14 
B.  C.  R.  28.  9  W.  L.  R.  182. 

Sale  of  land  under  order  of  Conrt — 

Purchase  by  solicitor  of  party  having  con- 
tract of  sale — Application  to  confirm — Ab- 
sence of  notice  to  other  parties,] — ^Applica- 
tion to  confirm  sale  of  land  under  an  order 
of  the  Court  in  foreclosure  proceedings  re- 
fused, as  plaintiffs'  solicitors  had  neglected 
to  inform  defendant's  solicitors  of  the  day 
of  the  sale,  as  they  promised  they  would 
do.  Property  to  be  re-advertised  and  re-sold. 
Great  West  v.  Lieb,  11  W.  L.  R.  632. 

Sale  of  mortgaged  lands  —  Summary 
proceeding — Sale  at  nominal  price  to  agent 
of  mortgagee — Refusal  to  confirm  —  Order 
for  foreclosure.] — ^Plaintiffs  were  ^  proceeding 
with  foreclosure  proceedings  when  a  subse- 
quent encumbrancer  produced  an  order  nisi 
for  a  sale.  At  the  sale  the  plaintiff's  agent 
bought  the  property  for  25  cents.  On  ap- 
plication for  confirmation  the  mortgagor  ap- 
peared to  object,  saying  that  plaintiffs  had, 
before  the  sale,  sold  to  another  party.  Con- 
firmation of  sale  refused,  and  order  made 
for  foreclosure,  and  a  vesting  order.  Can- 
ada Permanent  v.  Jesse,  11  W.  L.  R.  295. 

Sale  nnder  dlreetion  of  Conrt — Ap- 
plication of  plaintiff-mortgagee  to  cancel — 
Upset  price  fixed  too  low — Negligence  of 
mortgagee.] — Plaintiff,  a  mortgagee,  applied 
to  set  aside  a  sale  made  on  his  application 
under  direction  of  the  Court: — Held,  that 
purchase  price  was  fair;  that  purchaser  not 
at  fault  but  plaintiffs  were  in  having  the 
reserve  price  fixed  too  low.  Application 
refused.  Fow  v.  Hunter  (1909),  12  W.  L. 
R.  87. 

Sale  nnder  Judgment  —  Abortive  auc- 
tion sale  —  Subsequent  sale  by  tender — 
Sufficiency  of  price  —  Validity  of  sale  — 
Special  grounds  for  impugning — Irregular- 
ities. Union  Trust  Co.  v.  0*ReiUy,  10  O. 
W.  R.  618. 

Sale  nnder  judgment  —  Confirmation 
— Registered   executions   —   Homestead   ex- 


emption —  Originating  summons  —  Juris- 
diction —  Status  of  execution  creditor,] — 
Held,  following  Bocg  v.  SpiUer,  6  Terr.  L. 
R.  225,  2  W.  L.  R.  280,  that  the  Court  baa 
jurisdiction  in  proceedings  by  way  of  orig^ 
inating  summons  to  determine  whether  or 
not  executions  are  binding  on  land  against 
which  they  are  registered. — 2.  That  an  ex- 
ecution creditor  has  no  locus  standi  in  an 
application  for  confirmation  of  a  moitga^ 
sale  of  a  homestead  declared  exempt,  and 
cannot  take  exception  to  the  regularity  of 
the  sale  proceedings.  Union  Bank  v.  Jordan, 
8  W.  L.  R.  77.  1  Sask.  L.  R.  105. 

Sale  nnder  judgment  —  Death  of  de- 
fendant —  Parties  —  Owner  of  equit^r  ^— 
Right  of  redemption  —  Foreclosure — PrOfC- 
tice.] — While  certain  lands  were  under  ad- 
vertisement of  sale,  in  pursuance  of  a  de- 
cree of  foreclosure  and  sale,  the  defendant 
died  intestate: — Held,  that,  as  the  defend- 
ant's father,  who  was  the  person  entitled  to 
the  equity  of  redemption,  could  have  exer- 
cised the  right  to  redeem  without  being  a 
party  to  the  suit,  the  plaintiff  was  justified 
in  proceeding  with  the  sale,  as  if  death  had 
not  occurred.  Alward  v.  Lewis,  [1891]  2 
Ch.  81,  distinguished. — Under  a  decree  in 
this  province,  the  absolute  right  of  redemp- 
tion exists  pending  the  sale  and  the  final 
confirmation  thereof,  while  under  the  English 
practice  no  such  absolute  right  exists.  — 
Distinction  between  English  and  Nova  Sco- 
tia practice  in  foreclosure  proceedings. 
Stubhings  v.  Umlah,  40  N.  S.  R.  269. 

Sale  under  judgment — ^Purchase  by  a 
defendant — Vesting  orders — Rescission  — ^Re- 
ference as  to  title  and  accounts — ^Agreement 
—  Ascertainment  of  amount  due  —  Costa. 
Campbell  v.  Croil,  3  O.  W.  R.  862. 

Short  Forma  Act — Sale  without  notice,] 
— ^The  insertion  of  the  word  ** calendar"  be- 
fore the  word  **  month  *'  in  the  words  givoi 
in  column  one,  number  13,  of  the  second 
schedule  to  the  Short  Forms  Act.  R,  S.  M. 
1902,  c.  157,  does  not  prevent  the  mortgagee 
getting  the  benefit  of  the  wording  of  the 
corresponding  long  form,  and,  where  the 
words  of  the  short  form  above  referred  to 
were  followed  by  the  words  *'  Should  default 
be  made  for  two  months  a  sale  or  lease  may 
be  made  hereunder  without  notice :  " — Held^ 
that  these  words  were  effectual  to  enable 
the  mortgagee  to  make  a  valid  sale  and  con- 
veyance of  the  whole  estate  mortgaged,  with- 
out giving  any  notice  whatever  of  his  in- 
tention to  do  so.  Re  Cotter,  23  C.  L.  T. 
289.  14  Man.  L.  R.  485. 

Subsequent  sale  «if  part  ekarsed 
with  mortgage  of  ivl&ole  —  Bale  under 
power — Rights   of  subsequent   mortgagee  of 

Sari  sold  —  Redemption  or  assignment  — 
\ower  —  Election  under  will.]  —  In  1898 
the  plaintiff's  husband  mortgaged  100  acres 
to  a  loan  company,  the  plaintiff  barring  her 
dower,  the  mortgage  containing  a  provision 
that  the  company  and  their  assignees  could 
release  portions  without  affecting  the  re- 
mainder of  the  covenants.  In  1900  the  hus- 
band sold  85  acres  of  the  property  subject 
to  the  mortgage,  which  the  purchaser  cov- 
enanted to  pay  off,  he  giving  a  mortgage  on 
the  property  sold,  for  $350  balance  of  the 
purchase  money.    The  husband  died  in  1906, 


MOSTOAOE. 


2870 


htniiff  bequeathed  to  the  plaintiff  all  his 
peiM«[al  property,  including  the  $350  mort- 
ga^  also  the  unsold  15  acres,  the  latter 
while  she  lived  and  remained  unmarried, 
and  thereafter  to  his  son.  The  plaintiff  had 
also  beeame  the  owner  of  a  second  mortgage 
made  by  the  purchaser  on  the  property  sold. 
She  married  again,  and  the  son.  on  the 
loan  company  threatening  sale  proceedings, 
arranged  with  the  defendant  to  obtain  an 
assignment  of  the  mortgage,  which  he  did, 
and  to  take  proceedings  to  realize  on  the 
85  acres,  in  order  that  the  15  acres  might 
be  treed  from  the  mortgage.  The  plaintiff 
offered  to  pay  off  the  loan  company's  mort- 
gage, on  condition  of  getting  an  assignment 
of  it,  which  was  refused,  but  she  was  of- 
fered a  discharge  or  an  assignment  of 
the  debt  covering  the  85  acres  with  the 
15  acres  freed,  which  also  was  refused.  In 
an  action  subsequently  brought  by  her  to 
compel  an  assignment  or  redemption:  — 
ffeUL  that  the  plaintiff's  rights  as  second 
mortgagee  were  confined  to  the  85  acres, 
and  that  she  was  not  entitled  to  a  reconvey- 
ance or  assignment  of  the  mortgage  of  the 
whole  IQO  acres: — Beld,  also,  that  the  de- 
sign of  the  testator,  as  evidenced  by  his  will, 
was  to  give  the  15  acres  to  his  son  free  from 
his  mother's  dower,  and  that  her  conduct  in 
accepting  the  bequest  under  the  will  was  a 
dear  election  to  take  under  it.  Leiteh  v. 
Leitck,  2  O.  L.  R  233.  followed.  Jones  V. 
Skartreed,  9  O.  W.  R,  705.  14  O.  L.  R.  1^ 


8«rplms  proceeds — Payment  into  Court 
— Claim  of  caveator  —  Failure  to  eatahlish 
Uen— Priority  of  incumbrances — Land  Titles 
Act,  ss,  2  (7),  75.  81  —  Efeot  of  fUing 
caveat,] — ^TTnder  the  Land  Titles  Act,  ss.  73 
and  81,  priority  of  registration  gives  priority 
of  interest.  The  filing  of  a  caveat  is  not 
registration  of  an  incumbrance,  nor  is  a 
caveat  an  incumbrance:  Land  Titles  Act  8. 
2.  a-s.  7. — Land  having  been  sold  under  the 
plaintiff's  mortgage,  the  surplus  after  pay- 
ment of  the  plaintiif  s  claim  was  paid  into 
Coort,  and  R.  &  Co.,  who  had  filed  a  caveat 
•gainst  the  mortgaged  land  before  the  regis- 
tration of  a  second  mortgage,  asked  for  pay- 
meat  out  of  the  surplus  to  them.  They 
daimed  a  lien  upon  the  land,  but  had  not 
rtfistered  it  nor  established  it: — Held,  that 
until  R.  &  Co.  established  by  a  judgment  in 
an  action  that  they  were  entitled  to  a  lien, 
and  that  lien  had  priority  over  the  second 
mortgage,  they  could  have  no  claim  to  the 
BMHieys  in  Court,  which  should  be  applied 
towards  the  satisfaction  of  the  next  registered 
iacombrance.  Gilbert  v.  VUerich  (1911),  16 
W.  L.  R.  490,        Sask.  L.  R. 

Teader  o§  atortsage  atoaey — Plaoe  and 
time  of.]  —  The  defendants  under  a  power 
ef  sale  in  a  mortgage  advertised  a  sale  of 
lands  near  Kincardine,  to  take  place  there 
on  the  19th  January.  Cn  the  17th  January, 
at  eleven  a.m.,  the  mortgagor  telegraphed  to 
the  defendants  at  Toronto  asking  amount  re- 
9ured  to  pay  mortgage,  to  which  the  defend- 
ants telegraphed  a  reply.  At  ten  a.m.,  on  the 
19th  January  the  defendants  received  at 
Toronto  the  amount  named,  but,  in  accord- 
saee  with  their  office  procedure,  the  account- 
ant was  not  aware  of  this  till  about  eleven 
Aja,  when,  knowing  the  property  was  up  for 
ale,  be  telegraphed  and  telephoned  the  fact 


to  Kincardine.  The  sale  had,  however,  been 
made  a  few  minutes  before  to  the  plaintiff. 
The  defendants  then  returned  the  money  to 
the  mortgagor: — Held,  that  the  plaintiff  was 
entitled  to  specific  performance,  for  the  mort- 
gagor had  not  tendered  the  amount  at  such  a 
reasonable  time  before  the  sale  as  to  make 
it  obligatory  to  receive  it  as  payment.  Gent- 
les V.  Canada  Pemmnent  d  Western  Canada 
Mortgage  Corp.,  21  C.  L.  T.  143.  32  O.  R. 
428. 

Time  for  holdins  sale.] — Section  31 
of  the  Sask.  Interpretation  Act  declared 
mountain  standard  time  to  be  the  time  for 
the  province.  Where  lands  were  ordered 
to  be  sold  at  12  o'clock  noon  and  the  sale 
was  carried  out  on  local  time,  one  hour 
earlier  than  standard  time,  the  sale  was  held 
to  be  irregular.  Great  West  Life  v.  Hill 
(1900),  2  Sask.  L.  R.  158, 


14.  Subsequent  Incumbrances. 


'1 


Adwaaoee  for  baildlns  —  Mechanics' 
liens  —  Priority  —  Subrogation — ^Agreement 
to  postpone.  Colonial  Investment  d  Loan 
Co,  V.  McCHmmon,  5  O.  W.  R.  315. 


1 


seonrity  —  Release  —  Dis- 
charge of  mortgage  —  Rights  of  second 
mortgagee  —  Principal  and  surety — Priori- 
ties.]— A  mortgage,  made  to  the  plaintiffs,  by 
a  married  woman,  whose  husband  was  a 
party,  but  did  not  join  in  the  covenants,  was 
given  as  collateral  security  for  the  payment 
of  certain  promissory  notes  made  by  the  hus- 
band and  wife  to  secure  the  husband's  indebt- 
edness. Further  liabilities  were  incurred  by 
the  husband  and  payments  made  on  account, 
and  subsequently  the  whole  indebtedness  was 
adjusted,  the  plaintiffs  taking  the  notes  of 
the  husband  alone,  maturing  at  several  future 
dates,  in  substitution  of  the  original  notes, 
which  the  plaintiffs  agreed  to  cancel  and  de- 
liver up : — Held,  that  the  effect  of  what  took 
place  was  to  extinguish  the  liability  on  the 
notes  secured  by  the  mortgage,  and  therefore 
the  mortgage  itself  given  as  collateral  securi- 
ty therefor,  and  which  enured  to  the  benefit 
of  the  holders  of  a  second  mortgage  also  given 
by  the  husband  and  wife,  and  that  the  rights 
so  acquired  were  not  affected  by  an  agree- 
ment subsequently  entered  into  between  the 
wife  and  the  plaintiffs  that  the  plaintiffs' 
mortgage  should  be  considered  as  still  sub- 
sisting. Waterous  Engine  Works  Co.  v.  Liv- 
ingston, 24  G.  L.  T.  338,  7  O.  L.  R.  740,  3 
O.  W.  R.  670. 

Eaeeatioa  oredltors  —  Sale — Surplus 
— Collateral  security.]  —  Execution  credi- 
tors, though  they  probably  cannot  sell  under 
their  writs  the  interest  of  their  execution 
debtor  in  land  subject  to  more  than  one  mort- 
gage made  by  him,  are  nevertheless  incum- 
brancers upon  that  interest,  and  upon  the  pro- 
ceeds thereof  in  the  event  of  a  sale  of  the 
land  by  a  mortgagee,  and  entitied  to  payment 
thereout  according  to  priority.  A  mortgagee 
who  sells  the  land  and  pays  off  an  incum- 
brancer who  holds,  to  his  knowledge,  collat- 
eral security,  must  take  over  that  collateral 
security  for  the  benefit  of  execution  credi- 
tors, and  is  liable  to    them    for    the  value 
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thereof  if  he  fails  to  do  so.  Judgment  of  a 
Divisional  Court,  31  O.  R.  552,  20  C.  L.  T. 
66,  affirmed ;  Maclennan,  J.A.,  dissenting. 
Olover  y.  Southern  Loan  d  Savings  Co,,  21 
C.  L.  T.  105,  1  O.  L.  R.  59. 

Priorities  —  Payment  hy  sale  of  other 
property  —  Improvements  —  Security.]  — 
Action  for  a  declaration  of  hypothec  of  im- 
movables. The  defendant  moved  for  security 
that  the  immovables  should  be  sold  for  aji 
amount  sufficient  to  pay  him  the  whole  of  his 
claim,  which  he  alleged  was  prior  to  the 
claim  of  the  plaintiff,  and  that  his  hypothec 
was  also  prior.  The  plaintiff  replied  that  the 
defendant  had  been  paid  his  privileged  or 
prior  claim  by  the  sale  of  other  immovables 
hypothecated  for  the  same  debt  The  defend- 
ant rejoined  that  he  had  not  been  paid  his 
entire  debt,  and  that  a  certain  sum  received 
by  him  had  been  expended  in  improvements 
on  the  property.  The  plaintiff  denied  the 
improvements,  and  alleged  that,  in  any  event, 
they  were  off-set  by  the  rents  and  profits. 
Finally,  the  defendant  denied  the  off-set: — 
Held,  that  the  defendant  had  not  proved  his 
improvements ;  that  he  had  received  from  the 
sale  of  other  immovables  a  sum  exceeding  his 
claim;  that  his  debt  was  therefore  extin- 
guished, and  he  was  not  entitled  to  security. 
Desjardins  v.  Bastien,  4  Que.  P.  R.  264. 

Rents  and  Profits — Collateral  indebted- 
ness —  Appropriation  of  receipts.] — A  mort- 
gagee, in  receipt  of  the  rents  and  profits  of 
the  mortgaged  premises,  from  time  to  time 
sold  goods  to  the  mortgagor,  and  the  latter 
upon  a  settlement  of  accounts  assented  to  the 
receipts  being  applied  first  in  payment  of  the 
account  for  goods  sold: — Held,  that  an  in- 
cumbrancer whose  rights  accrued  after  the 
settlement  could  not  complain  of  this,  and 
was  not  entitled  to  take  the  position  that  the 
rents  and  profits  necessarily  and  irrevocably 
reduced  the  mortgage  debt  as  they  were  re- 
ceived. Mitchell  V.  Saylor,  21  C.  L.  T.  224, 
1  O.  L.  R.  458. 


Title  deeds  —  Right  of  first  mortgagee 
to  possession  of  —  Lien  —  Agreement  to 
postpone  —  Evidence  —  Estoppel  —  Reten- 
tion of  deeds.] — In  an  action  for  the  recovery 
of  title  deeds  in  the  possession  of  the  defend- 
ant, upon  which  he  claimed  a  lien,  the  judg- 
ment at  the  trial  in  favour  of  the  defendant, 
was  reversed,  and  judgment  ordered  to  be 
entered  for  the  plaintiffs  for  delivery  up  of 
the  deeds.— ^e  defendant  alleged  that  the 
title  deeds  were  deposited  with  him  by  J.  to 
secure  the  performance  by  J.  of  a  certain 
agreement  between  them.  J.  had  applied  to 
P.  (the  plaintiff's  assignor)  for  a  loan  of 
$1,000,  and  it  was  arranged  between  J.,  P., 
and  the  defendant,  that  P.  should  be  given 
a  mortgage  upon  the  property  covered  by  the 
title  deeds  to  secure  the  loan,  and  that  that 
mortgage  should  be^a  first  charge  upon  the 
land: — Held,  per  Macdonald,  C.J.A.,  that  a 
first  mortgagee  is  entitled,  as  .i^gainst  his 
mortgagor,  to  all  the  title  deeds;  and  the 
plaintiffs  were  entitled  to  them  as  against 
the  defendant,  who  had  consented  to  the  giv- 
ing of  the  mortgage  as  a  first  charge. — Per 
Irving,  J,A.,  that  the  defendant's  own  evi- 
dence shewed  that  he  led  P.  to  believe  that 
he  would  be  safe  in  lending  the  money  to 
J. ;  and  the  defendant  was.  therefore,  estop- 


ped from  setting  up  any  right  which  would 
cut  out  the  mortgage  taken  by  P.  to  secure 
repayment  of  the  loan;  and  there  never  was 
any  agreement  between  J.  and  tbe  defendant 
that  the  latter  should  have  a  lien. — Per 
Martin,  J.A.,  that  the  facts  in  evidence  did 
not  warrant  the  application  in  favour  of 
the  defendant  of  the  principle  upon  which  the 
retention  of  title  deeds  may  be  justified. 
Storey  v.  Gallagher  (1911),  16  W.  L.  R.  22^ 
B.  O.  R.         • 


MORTGAGE  GOMPAHT. 

See  Bills  of  Exchange  and  Pboiossoet 

Notes. 


See  Chubch — Will. 


Affidavit  —  Dismissal.] — ^A  motion  which 
is  not  accompanied  by  the  afiSdavit  required 
by  Art  47  of  the  Rules  of  Practice,  the  fscts 
alleged  being  denied  by  the  opposite  party, 
will  be  dismissed  with  costs.  Bidard  v.  Boy- 
ard,  3  Que.  P.  R.  194. 

Affidavits  in  reply  —  Service  —  Time.] 
— ^Affidavits  to  be  read  in  reply  were  served 
on  the  day  preceding  the  argument.  Objec- 
tion being  taken  to  the  sufficiency  of  the  ser- 
vice : — Held^  that  the  words  "  those  used  by 
applicant  in  reply  not  less  than  one  day" 
in  the  General  Rule  of  Hilary  Term,  1^ 
mean  one  clear  day ;  and  the  service  was  in- 
sufficient. Time  for  service  extended  and 
cause  allowed  to  stand  for  a  later  day.  B* 
p.  Price,  20  C.  L.  T.  86. 

Rule  aisi  —  Necessity  for.]  —  The  pro- 
ceedings in  this  case  were  brought  before  the 
Court  by  writ  of  certiorari  granted  by  con- 
sent. No  rule  to  quash  the  order  removed 
into  Court  was  moved  for.  The  cause  was 
entered  on  the  Crown  paper  by  consent  The 
Court  refused  to  hear  the  argument  until  a 
rule  to  quash  had  been  regularly  moved  for 
and  taken  out.  Regina  v.  Wilkinson  —  Re 
Restigouche  Salmon  Club,  20  C.  L.  T.  8& 


MOTOBIHO. 

Gonstitvtioi&al  law  —  Provincial  sfaP- 
ute  prohibiting  use  of  —  Validity — B.  If.  A. 
Act,  1867,  ss.  91  and  92 — Criminal  law  — 
Local  works  and  undertakings  —  'P.  E.  I-^ 
8  Edw.  VII.  c.  IS.] — A  writ  or  certiorari  to 
remove  a  conviction  for  running  a  motor  car 
in  Charlottetown  was  quashed: — Held,  that 
P.  E.  I.  local  legislature  had  authority  to 
prohibit  use  of  motor  cars  in  the  provisee 
and  that  the  act  in  question  did  not  trench 
on  the  criminal  law.  Re  Rogers,  7  E.  I*  B. 
212. 
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Ed'w.  VH.  o.  13  CQ.) — Municipal  hy-laws 
— Speed  of  automobile*  —  Pleading.] — ^The 
Quebec  statate  6  Edw.  VII.  c.  13  having  pro- 
vided that  no  municipal  by-law  to  regulate 
the  speed  of  automobiles  shall  have  any  force 
or  effect,  an  allegation  in  the  declaration  of 
an  action  (damages  caused  by  collision) 
against  the  owner  of  such  a  vehicle,  that  he 
was  nnlawfolly  driving  it  at  a  speed  "  far  in 
ezoess  of  that  permitted  by  the  by-laws  of 
the  locality,"  is  irrelevant  and  will  be  struck 
out  on  demurrer.  Peck  v.  Ogilvie,  31  Que. 
&  C.  227,  8  Que.  P.  R.  302. 


f rtcbteaed  by  motor-ear  left 
vnatteaded  at  side  of  highway  —  Ob- 
9tntetion  —  Lidbttity  of  owner  of  oar  for  in- 
jury caused  hy  horse  bolting  —  Negligence — 
Motor  Vehiclee  Act,  •«.  10,  H,  i8.]— WhUe 
plaintiff  was  driving  down  a  hill  his  horse, 
becoming  frightened  at  a  motor  car  left  stand- 
ing unattended  by  the  roadside,  ran  away 
and  owner,  horse,  and  buggy  were  injured. 
The  jury  having  found  it  was  not  a  reason- 
able oser  of  the  highway  to  leave  the  automo- 
bile Bo  long  unattended  there  was  an  un- 
authorised obstruction  of  the  highway.  Judg- 
ment for  plaintiff.  An  appeal  was  dismissed. 
Mclnture  v.  Coote,  13  O.  W.  R.  1098. 

iMJfmwj  to  pedestrian — Negligence— Onus 
— Reeponeibility  of  owner  —  6  Edw.  VII.  c. 
j0  (O.)  —  Chauffeur  on  errand  of  his  own — 
rinee  and  penalties — Action  for  damages.] — 
A  dmnffeur,  having  received  permission  to  have 
his  master's  motor  for  a  few  minutes,  in  order 
to  take  some  things  to  the  house  of  a  fellow 
servant,  at  the  request  of  the  daughters  of  the 
latter,  took  them  for  a  ride,  and,  on  return- 
ing with  them  to  their  father's  house,  in- 
jured the  plaintiff.  The  jury  found  that  the 
defendant  had  not  proved  that  the  accident 
did  not  arise  through  the  chauffeur's  negli- 
gence, and,  also,  that  the  latter  was  acting 
within  the  general  scope  of  his  employment 
at  the  time  of  the  accident : — Eeld,  that,  hav- 
ing regard  to  the  terms  of  6  Edw.  VII.  c.  46 
(O.)  (an  Act  to  regulate  the  speed  and  oper- 
ation of  motor  vehicles  on  highways),  which 
casts  the  onus  on  the  defendant  when  his 
motor  has  occasioned  an  accident,  and  makes 
him  responsible  for  any  violation  of  the  Act, 
there  was  enough  evidence  to  support  the 
findinga,  —  Semble,  that  under  the  Act  the 
chauffeur  is  to  be  regarded  as  the  alter  ego 
of  the  proprietor,  and  the  latter  is  liable  for 
his  negligence  in  all  cases  when  the  use  of  the 
vehicle  is  with  permission,  though  he  may  be 
out  on  an  errand  of  his  own. — Semble,  also, 
that  under  s.  13  the  owner  of  a  motor  vehicle 
for  which  a  permit  is  issued  is  responsible, 
not  only  in  regard  to  fines  and  penalties  im- 
posed by  the  Act,  but  also  in  damages  for 
any  violation  of  the  Act  or  of  any  regulation 
provided  by  order  of  the  Lieutenant-Gover- 
nor in  council.  Mattei  v.  OUlies,  16  O.  L. 
B.  558,  11  O.  W.  R.  1083. 

lBJ«ry   to  traveller  on  highway  -  - 

Frightening  horse  —  Negligence  —  Violation 
of  ifotor  Vehicles  Act  —  Failure  to  reduce 
opted  —  Master  and  servant  —  Liability  of 
master  for  acts  of  servant  —  Course  of  em- 
ployment —  Master's  business  —  Unauthor- 
ised detour  —  Damages.  Smith  v.  Brenner, 
12  O.  W.  B.  9,  1197. 

See  Negligence. 
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33.  Miscellaneous  Cases,  3019. 


1.  Administration  of  Justice. 

•  Poliee  nuigiistrate  —  Office  —  Station- 
ery.]— The  police  magistrate  of  a  town  can- 
not require  the  corporation  to  provide  facili- 
ties for  the  transaction  of  business  not  strict- 
ly appertaining  to  his  office  of  police  magis- 
trate, such  as  business  relating  to  an  adjoin- 
ing county  of  which  he  is  a  justice  of  the 
peace,  nor  is  he  entitled  to  a  private  office 
in  addition  to  a  public  one.  It  is  sufficient 
if  a  suitable  room  or  chamber  for  a  police 
office  is  provided  in  any  building  belonging 
to  the  municipality  (in  this  case  the  council 
chamber),  although  by  doing  so  the  hours 
for  the  transaction  of  police  business  may  be 
limited. — A  municipal  corporation  is  liable 
to  a  police  magistrate  for  a  claim  for  station- 
ery, although  extending  beyond  a  year.  Mit- 
chell  V.  Pembroke,  20  C.  L.  T.  70,  31  O.  R. 
348. 
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Speeial  serrlees — Detection  of  crime  — 
AocounU,]— The  gist  of  s.  12  of  R.  S.  O. 
c  101  is  to  empower  a  warden  and  county 
attorney  to  authorise  any  constable  or  other 
person  to  perform  special  services  not  covered 
by  the  ordinary  tariff,  which  are,  in  their 
opinion,  necessary  for  the  detection  of  crime, 
or  the  capture  of  persons  believed  to  have 
committed  serious  crime,  and  to  do  so  upon 
the  credit  of  the  county  corporation,  and  so 
to  render  them  liable  for  the  payment  for 
such  special  services;  and  the  liability  may 
attach  whether  the  amount  is  certified  by  the 
warden  and  county  attorney,  as  required  by 
the  said  section,  or  not.  8%IU  v.  Lennoso  i 
Addington,  20  C.  L.  T.  101,  31  O.  R.  512. 


2.  ABBITaA.TION  AND  AWABD. 

Applioatioa  to   set   aside   airard    — 

Time  —  PuhKoation  —  Arbitrator — Oath — 
Lotoering  grade  of  highway  —  Compensa- 
tion.]— The  six  weeks  allowed  bys.  465  of 
the  Municipal  Act,  R.  S.  O.  c.  223,  for  an 
application  to  set  aside  an  award,  run  from 
the  publication  to  the  parties  of  the  award. 
The  failure  of  the  arbitrator  to  take  the  oath 
required  by  s.  458  of  the  same  Act  is  fatal 
to  his  award ;  but  when  an  award  is  moved 
against  on  the  ground  of  such  failure,  it  must 
be  clearly  shewn  that  the  applicant  was  not 
aware  of  the  omission  until  alter  the  making 
of  the  award.  An  arbitrator  to  whom  is  re- 
ferred a  claim  for  compensation  for  injury  to 
land  by  reason  of  the  lowering  of  the  grade 
of  the  adjoining  highway  by  the  municipality, 
has  no  power  to  direct  the  municipality  to 
maintain  a  retaining  wall.  The  arbitrator 
has  power  to  include  in  his  award  compensa- 
tion to  the  land-owner  for  injury  to  his  land 
during  the  progress  of  the  work  by  interfer- 
ence with  the  means  of  access  thereto,  and 
also  the  cost  of  worb  done  to  afford  him  such 
access.  Re  Burnett  d  Durham,  20  C.  L. 
T.  13,  31  O.  R.  262. 

Costs — Discretion.]  —  An  arbitrator  ap- 
pointed under  s.  437  of  the  Municipal  Act, 
R.  S.  O.  c.  223,  is  given  power  by  s.  460  "  to 
award  the  payment  by  any  of  the  parties  to 
the  other  of  the  costs  of  the  arbitration  or  of 
any  portion  thereof:" — Held,  that  the  dis- 
cretion thus  given  must  be  a  legal  discretion, 
and  the  arbitrator  should  be  governed  by  the 
rule  that  where  a  plaintiff  comes  to  enforce 
a  legal  right,  and  there  has  been  no  miscon- 
duct on  his  part,  the  Court  cannot  take  away 
his  right  to  costs.  And  there  being  nothing 
in  this  case  to  warrant  any  departure  from 
the  rule  that  the  unsuccessful  party  should 
bear  the  whole  costs  of  the  litigation^  the 
award  was  modified  accordingly.  Re  Pat- 
tullo  d  OrangevUle,  19  G.  L.  T.  388,  31  O. 
R.  192. 

Evideaee  of  arbitrator — AdmisHhiUty 
of — Separation  of  territory  from  town  and 
anneaation  to  township — Valuation  of  assets 
and  liabilities — Subjects  of  and  mode  of,] — 
On  a  motion  to  set  aside  an  award  made  by 
two  of  the  three  arbitrators — the  third  arbi- 
trator dissenting — appointed  under  s.  18  of 
the  Municipal  Act,  1903,  3  Bdw.  VII.  c.  19 
(O.),  for  the  settlement  of  the  terms  and 
conditions  of  the  separation  of  territory 
comprised  within  the  limits  of  a  town,  and 
its   annexation    to    an    adjoining    township, 


and  for  the  adjustment  of  the  assets  and 
liabilities  on  such  separation,  the  evidence 
of  the  dissenting  arbitrator  as  to  the  basis 
on  which  the  valuation  of  the  assets  and 
liabilities  was  made  is  properly  admissible. 
— In  the  valuation  of  the  assets  and  liabili- 
ties: (1)  school  houses  are  not  proper  sub- 
jects of  valuation,  being  vested  in  school 
boards  whose  limits  of  control  may  or  may 
not  be  the  same  as  that  of  the  municipsl 
corporations;  (2)  sidewalks  are  properly 
such  subjects,  for  though  under  s.  500  of 
the  Act  the  soil  and  freehold  thereof  are 
vested  in  His  Majesty,  yet  the  possession 
and  control  of  and  liability  therefor  are  in 
the  municipal  corporations,  and  in  no  other 
body;  (3)  mistakes  in  the  construction  of 
works,  e.g.,  waterworks,  should  not  be  given 
effect  to  in  the  reduction  of  the  value  of  the 
asset,  being  common  incidents  of  such  con- 
struction. Re  Southampton  d  Saugeen,  12 
O.  L.  H.  214,  7  O.  W.  R.  334. 

Injury  to  lands  of  private  owner  — 

Lowering  grade  —  Arbitration  —  Vancouver 
Incorporation  Act.] — The  owner  of  property 
abutting  on  a  street,  the  grade  of  which  has 
been  lowered  by  the  corporation,  is  entitled 
to  an  arbitration  to  determine  whether  his 
property  has  been  injuriously  affected. 
Bishop  of  New  Westminster  v.  Vancouver, 
14  B.  0.  R.  136,  8.  C,  sub  nom.  Re  Roman 
Catholic  Bishop  of  New  Westminster  and 
Vancouver,  9  W.  L.  R.  687. 

Ziands  injuriously  affeeted  —  Inter- 
est.]— If  in  the  construction  of  a  public 
work  by  a  municipality  land  of  a  private 
owner  is  injuriously  affected,  and  the  com- 
pensation therefor  is  determined  by  arbitra- 
tion, interest  cannot  be  allowed  by  the  arbi- 
trator on  the  amount  of  compensation 
awarded.  Judgment  in  19  G.  L.  T.  263,  26 
A.  R.  351,  affirmed.  Re  Leak  d  Toronto, 
20  C.  L.  T.  221,  30  S.  C.  R.  321. 

limitation  of  actions — Mandomus.]-- 
The  limitation  of  one  year  prescribed  by  s. 
244  of  the  Municipal  Clauses  Act  for  com- 
mencing actions  against  a  municipality,  ap- 
plies to  mandamus  proceedings  to  compel  a 
municipality  to  appoint  an  arbitrator  to  de- 
termine the  amount  of  compensation  for  land 
taken  for  road  purposes.  Regina  v.  District 
of  Mission,  21  C.  L.  T.  398,  7  B.  C.  R.  511- 

Bemoval  of  building  —  Compensation 
— Damages — Motion  to  set  aside  award.] — In 
an  action  to  set  aside  an  award  made  nnder 
the  Towns  Incorporation  Act,  1888,  s,  147, 
the  award  was  set  aside  as  bad  on  its  face, 
because  the  subject  of  damages  caused  by 
the  removal  of  a  building  and  fence  had  not 
been  properly  dealt  with ;  the  arbitrators,  in 
this  connection,  having  considered  only  the 
item  of  the  rent  the  owner  lost  while  the 
building  was  being  removed. — ^Arbitrators, 
in  proceedings  under  this  chapter,  have  no 
power  to  provide  for  compensation  except  by 
awarding  money. — Effect  of  laches,  in  pro- 
ceedings to  set  aside  award,  considered.  Mo- 
AskiU  V.  New  Glasgow,  40  N.  S.  R.  58. 


3.  BoNxrs. 

Aid  to  railway  —  By-law  to  issue  de- 
bentures and  to  purchase  shares  in  railway 
— Council  refused  to  pass   by-law — Manda- 
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««t  to  coffficiJ.] — Application  for  an  order 
for  a  mmndamu9  to  compel  the  members  of 
the  township  council  of  Blenheim  to  pass  a 
by-law  to  aid  the  People's  Railway,  by  is- 
ming  debentures  to  the  extent  of  $15,000, 
and  parcliasins  shares  in  the  railway  com- 
pany. The  by-law  had  been  approved  of  by 
the  ratepayers  but  the  council  refused  to 
five  the  by-law  its  third  reading: — Held, 
that  it  was  not  a  case  where  the  discretion 
of  the  cooncil  should  be  interfered  with. 
Application  refused.  Re  Blenheim  (1910), 
15  O.  W.  R.  186. 

By-lm^r  —  dmdiiion  precedent  —  Part 
performance  —  Asaiffnment  of  ohligation — 
2^o*ice  —  Siifniflcation,] — ^An  action  for  the 
annulment  of  a  municipal  by-law  will  lie,  al- 
though the  obligation  thereby  incurred  be 
conditional,  and  the  condition  has  not  been 
and  may  never  be  fulfilled. — Where  a  resolu- 
tory condition  precedent  to  payment  of  a 
boons  to  a  railway  company,  under  a  muni- 
cipal by-law  in  aid  of  construction  and  opera- 
tion of  works,  has  not  been  fulfilled  within 
the  time  limited  on  pain  of  forfeiture,  an  ac- 
tion will  lie  for  the  annulment  of  the 
by-law  at  any  time  after  default,  notwith- 
standing that  there  may  have  been  part  per- 
formance of  the  obligation  undertaken  by  the 
railway  company,  and  that  a  portion  of  the 
bonus  has  been  advanced  to  the  company  by 
the  municipality. — In  an  action  against  an 
sssignee  for  a  declaration  that  an  obligation 
has  lapsed  and  ceased  to  be  exigible  on  ac- 
count of  default  in  the  fulfilment  of  a  reso- 
lutory condition,  exception  cannot  be  taken 
on  the  ground  that  there  has  been  no  signifi- 
cation of  the  assignment,  as  provided  by  Art. 
1571  of  the  Civil  Code  of  Lower  Canada. 
The  debtor  may  accept  the  assignee  as  credi- 
tor, and  the  institution  of  the  action  is  suffi- 
cient notice  of  such  acceptance.  Bank  of 
Toronto  V.  8t,  Latorence  Fire  Insurance  Oo., 
[19031  A.  G.  69,  foUowed.  8orel  v.  Quebec 
Southern  Rw,  Co.,  26  C.  L.  T.  70,  36  S.  C, 
R.686. 

By-lAW — Promotion  of  manufactures  — 
Uemovol  of  industry  **  already  estdhUshed** 
— Motion  to  auash  registered  by-law  —  De- 
lay. 1 — By  a.  9  of  the  Municipal  Amendment 
Act,  1900,  a  new  sub-section,  12,  is  added 
to  B.  591  of  the  Municipal  Act,  R.  S.  O. 
1897  c  223,  which  new  section  provides  that 
coundhi  of  municipalities  may  pass  by-laws 
for  granting  aid  by  way  of  bonus  for  the 
promotion  of  manufactures  within  the  limits 
of  the  munidpality,  but  (e)  "  no  by-law  shall 
be  passed  by  a  municipality  for  granting  a 
bonus  to  secure  the  removal  of  an  industry 
already  established  elsewhere  in  the  prov- 
ince : — Beld,  that  by-laws  of  a  town  granting 
tid  to  persons  who  were  carrying  on  a  manu- 
facturing business  in  a  village,  and  who,  as 
the  by-law  recited,  were  about  to  remove 
tiieir  plant  and  machinery  and  carry  on  the 
«une  business  in  the  town,  were  illegal  under 
d  (e),  notwithstanding  that  these  persons 
bad  determined,  before  negotiating  with  the 
town,  to  remove  their  business  from  the  vil- 
lage at  all  events,  and  to  such  other  place  as 
•hooM  offer  the  largest  inducement.  The 
by-laws  were  quashed  upon  an  application 
made  within  three  months  after  they  were 
registered,  and  nearly  three  months  after 
they  were  passed,  notwithstanding  that  the 
industry  had  been  in  the  meantime  estab- 
lished in  the  town  and  the  money  paid  over 


to  the  manufacturers.  Re  Markham  d 
Aurora,  22  C.  L.  T.  205,  3  O.  L.  R.  609,  1 
O.  W.  R.  289. 

Expropriation  of  land  —  Resolution  of 
council — Uonfirminff  act — Plans.} — A  munici- 
pal council  passed  a  resolution  by  which  it 
agreed  to  pay  for  lands  required  for  the  right 
of  way,  station  grounds,  sidings,  and  other 
purposes  of  a  railway,  as  shewn  upon  a  plan 
filed  under  the  provisions  of  the  general  Rail- 
way Act.  At  the  time  of  the  resolution,  there 
were  4  such  plans  filed,  each  shewing  a  por- 
tion of  the  land  proposed  to  be  taken  and  in- 
cluding in  the  aggregate  a  greater  area  than 
could  be  expropriated  for  right  of  way  and 
station  grounds  under  the  provisions  of  the 
Acts  applicable  to  the  undertaking  of  the  rail- 
way company.  The  legislature  passed  an  Act 
confirming  such  resolution.  To  an  action  by 
the  owner  of  the  land  taken,  on  an  award 
fixing  the  value  of  that  in  excess  of  what 
could  be  expropriated,  the  corporation  pleaded 
no  liability  on  account  of  such  excess,  and 
also  that  there  was  no  specific  plan  on  file 
describing  the  land:  —  Held,  affirming  the 
judgment  in  Mclsaac  v.  Inverness,  38  N.  S. 
R.  76,  that  the  first  defence  failed  because  of 
the  Act  confirming  the  resolution,  and,  as  to 
the  second,  that  the  four  plans  should  be 
read  together  and  considered  to  be  the  plan 
referred  to  in  such  resolution.  Inverness  v. 
Mclsaac,  26  C.  L.  T.  187,  37  S.  C.  R.  75. 

Ovaranteeins  debentures  of  eom- 
pany  —  Approval  of  governor  in  council  — 
Hypothec  —  Revenues  —  Debenture  hold- 
ers.]— 1.  A  by-law  authorising  a  municipal 
corporation  to  guarantee  debentures  issued  by 
a  company,  is  not  valid  until  it  has  been  ap- 
proved by  the  Lieutenant-Governor  in  coun- 
cil.— 2.  A  general  hypothec  given  by  a  com- 
pany on  its  present  and  future  property  is 
null;  and  where  special  authority  is  con- 
ferred on  a  company  by  its  charter  to  give 
such  hypothec  in  favour  of  its  creditors,  or 
of  the  holders  of  bonds,  debentures,  and 
other  securities,  such  special  authority  does 
not  enable  the  company  to  give  a  valid  gen- 
eral hypothec  on  present  and  future  prop- 
erty in  favour  of  a  municipal  corporation 
which  has  become  surety  for  the  debentures 
of  the  company. — 3.  In  any  event,  the  guar- 
anty of  the  corporation,  under  the  by-law 
in  this  case,  was  only  to  pay  over  two-tibirds 
of  the  revenues  collected,  and  as  no  revenues 
had  been  collected  the  action  could  not  be 
maintained.— 4.  The  warranty  being  invalid, 
even  innocent  holders  of  the  debentures  is- 
sued have  no  action  against  the  warrantor 
(the  municipal  corporation.)  Pointe  Cfati^ 
neau  v.  Hanson,  10  Que.  K.  B.  346. 

Interest — lUegal  payment  —  Liability  of 
councillors  —  Arbitration  and  award.] — ^In 
the  year  1899,  by  special  Act,  an  agreement 
between  the  corporation  of  a  town  and  a 
company  was  confirmed,  by  which  on  comple- 
tion of  certain  works  the  company  were  to 
be  paid  a  bonus.  The  works  were  proceeded 
with,  but  alterations  became  necessary,  and 
a  new  agreement  was  entered  into,  in  ac- 
cordance with  which  the  works  were  com- 
pleted in  January,  1900.  In  April  of  that 
year  another  special  Act  was  obtained  auth- 
orising the  payment  of  the  bonus  notwith- 
standing the  alterations,  nothing  being  said 
as  to  interest.  The  bonus  was  thereupon 
paid)  and  the  company  claimed  payment  of 
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interest  on  the  amount  from  the  date  of  com- 
pletion of  the  works.  After  some  negotia- 
tion, the  town  and  the  company  agreed  to 
obtidn  the  opinion  of  counsel,  who,  on  an  in- 
complete (as  was  found)  statement  of  facts, 
advised  the  payment  of  the  claim,  and  pay- 
ment was  made  in  spite  of  the  protest  of  the 
plaintiff: — Held^  in  an  action  by  the  plain- 
tiff on  behalf  of  himself  and  all  other  rate- 
payers, that  there  was  no  right  to  interest; 
that  the  payment  ^as  illegal  and  a  breach  of 
trust;  that  there  had  not  been  an  award  by 
an  arbitrator  but  merely  an  expression  of 
opinion,  which  was  no  protection,  and  that 
the  councillors  who  had  authorised  the  pay- 
ment, and  the  company  who  had  received 
it,  were  bound  to  make  good  the  amount  to 
the  corporation,  which  was  made  a  party  to 
the  action  to  receive  payment. — Setnhle,  that 
the  council  of  a  municipal  corporation  may 
perhaps  refer  to  arbitration  a  question  of 
fact  falling  within  their  ordinary  adminis- 
trative duties,  but  cannot  refer  a  question 
of  law.  Patchell  v.  Raikes,  24  C.  L.  T.  212, 
7  O.  L.  R.  470,  3  O.  W.  R.  457. 

Iieaae  of  mnnieipal  property-^Bonus 

— Manufacturing  industry  —  Submitting  by- 
law to  electors — Closing  up  public  place — 
Exemption  from  municipal  taxation — School 
taxes — Application  to  quash  —  Time — Pro- 
mulgation— Discretion.  Re  Lamb  d  Ottawa, 
4  O.  W.  R.  408. 

lCaniifaotiixi]i.s  eorporatioa  —  B^-hiw 
closing  part  of  highway — Private  interest — 
Bonus  clauses  of  Municipal  Act — Reducing 
width  of  street  —  Rights  of  owners  pur- 
chasing according  to  plan.]  —  A  municipal 
corporation  passed  a  by-law  to  reduce  width 
of  a  street  and  conveyed  to  a  manufacturing 
corporation  the  part  taken  from  the  street 
as  a  bonus.  There  was  no  contract  between 
the  manufacturing  and  municipal  corpora- 
tions that  the  manufacturing  corporation 
should  employ  additional  men  nor  enlarge 
their  plant: — Held,  that  this  fact  alone  did 
not  invalidate  the  by-law  nor  prove  that  the 
by-law  was  passed  in  interests  of  a  private 
corporation  and  not  in  the  interests  of  the 
public.  The  plaintiff  purchased  lands  on  the 
street  in  question  according  to  a  registered 
plan. — Held,  that  the  fact  that  the  registered 
plan  shewed  the  street  to  be  80  feet  in 
width  did  not  prevent  the  municipality  pass- 
ing a  by-law  to  reduce  its  width  to  66  feet 
Re  Inglis  d  Toronto,  5  O.  W.  R.  489,  9  O.  L. 
R.  562. 

Personal   interest   of   oonnoillore   — 

liJecessity  for  hy-law — Approval — Limitation 
of  actions — Municipal  code.] — No  member  of 
a  council  can  take  part  in  the  discussion  of 
any  question  in  which  he  has  a  personal  in- 
terest.— 2.  The  aid  to  a  factory  must  be 
granted,  not  by  a  simple  resolution,  but  by 
a  by-law  approved  by  the  municipal  electors 
and  the  Lieutenant-Governor  in  council.^-3. 
The  prescription  enacted  by  art.  708,  M.  G. 
does  not  apply  to  regular  actions  in  the 
Superior  Court,  but  only  to  proceedings  taken 
under  the  code.  Beauregard  v.  Roaton  Palls, 
24  Que.  S.  C.  474. 

Res  jndioata  —  Construction  of  aque- 
duct —  Exclusive  privilege — Monopoly.  ]  — ^To 
an  action  brought  to  recover  a  bonus  of 
$3,000  voted  for  the  construction  of  an  aque- 
duct, a  municipal  corporation  cannot  plead 


matters  which  it  has  already  invoked  and 
which  have  been  pronounced  against  in  an 
action  which  has  been  finally  dismissed  by  the 
Supreme  Court  of  Canada,  and  which  was 
instituted  by  such  corporation  to  set  aside 
the  contract  in  pursuance  of  which  the  boniu 
was  voted. — 2.  A  municipal  corporation  may 
pass  a  by-law  granting  a  bonus  to  persons 
who  undertake  to  construct  an  aqueduct  with- 
in the  limits  of  the  municipality.—^.  A  muni- 
cipal corporation,  by  virtue  of  art-  637,  C. 
M.,  may  grant  an  exclusive  privilege  for  not 
more  than  25  years  to  persons  who  undertake 
to  construct  an  aqueduct  within  the  limits  of 
the  municipality.  Such  privilege,  if  it  is 
limited  to  the  exclusive  right  to  lay  pipes  in 
the  streets,  is  not  unconstitutional  and  does 
not  constitute  aji  illegal  monopoly.^-4.  Even 
if  the  terms  in  which  such  privilege  has  been 
granted  are  of  such  a  nature  as  to  extend 
this  privilege  to  a  period  exceeding  25  years, 
that  would  not  make  the  contract  and  by-law 
totally  void,  and  the  bonus  granted  by  such 
contract  and  by-law  for  the  construction  and 
working  of  the  aqueduct  can  always  be  claim- 
ed.   Larividre  v.  Richmond,  21  Que.  S.  C  37. 


4.  BoimnABiES. 

Asseesment  of  Island — Shore  or  coast 
line.] — Itala  or  Eagle  Island  is  within  the 
boundaries  of  the  municipality  of  North  Van- 
couver. The  meaning  of  "coast"  line  and 
"shore"  line  considered.  Mowat  v.  North 
Vancouver,  9  B.  C.  R.  205. 

Charter  —  Title  to  fisheries.]'—Bj  its 
charter  the  city  of  St.  John  is  granted  "all 
the  lands  and  waters  thereto  adjoining  or 
running  in,  by,  or  through  the  same  "  within 
defined  boundaries,  including  a  course  at  low 
water  mark :  **  as  well  the  land  as  the  water, 
and  the  land  covered  with  water  within  said 
boundaries."  The  fisheries  between  high  and 
low  water  mark  of  the  harbour  are  declared 
by  the  charter  to  be  for  the  sole  use  of  the 
inhabitants,  but  by  Act  of  Assembly  they  are 
directed  to  be  annually  sold  by  the  city: — 
Held,  that  where  the  city  is  bounded  by  low 
water  mark  it  has  not  a  title  to  seU  the 
right  of  fishing  beyond  such  mark,  though 
within  the  harbour.  8t.  John  v.  WUson,  22  G. 
L.  T.  209,  2  N.  B.  Eq.  R.  398. 


5.   BSIDGEB. 

Bridge  —  Definition  of  —  County  Mdfes 
— Municipal  Act.] — A  structure  for  crossing 
the  waters  of  a  lake,  with  a  wooden  section 
243  feet  long  spanning  the  waters  at  low 
water,  and  embankments  at  either  end  of 
140  feet  and  260  feet  respectively,  the  whole 
width  being  covered  at  high  water,  is  a 
bridge  over  300  feet  In  length  within  the 
meaning  of  s.  617  (a)  of  the  Consolidated 
Municipal  Act,  1903,  whereby  certain 
bridges  over  that  length  may  be  declared 
county  bridges. — Semhle,  that  s.  617  («)  is 
not  to  be  read  as  applying  only  to  bridges 
crossing  rivers,  streams,  ponds,  or  lakes,  to 
the  exclusion  of  bridges  crossing  ravines. 
In  re  Mud  Lake  Bridge,  12  O.  L.  B.  159; 
In  re  Victoria  d  Garden,  8  O.  W.  R.  1. 
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By-l*w — Moneff — lUegaUiy  —  Mainteti- 
moe  —  Reconttruction.} — When  a  municipal 
ooiporation  daims  payment  of  a  sum  of 
money  which  it  alleges  is  due  to  it  by  yirtue 
of  a  by-law,  proce$  verhalt  or  resolution,  by  a 
person  or  corporation,  the  latter  can  defeat 
the  demand  by  pleading  specially  that  the 
plaintift  corporation  cannot  claim  such  pay- 
ment because  the  by-law,  proems  verbal,  or 
resolution  is  illegal,  and  the  defendant  can 
proTe  his  allegations  just  as  if  he  made  them 
in  an  action  to  set  aside  the  by-law,  etc. — 

2.  A  by-law  passed  by  a  county  council,  even 
if  80  passed  with  the  requisite  formalities,  is 
illegal  if  it  imposes  upon  two  municipalities 
the  cost  en  bloc  of  a  bridge  which  the  county 
corporation  has  taken  under  its  charge  and 
declared  to  be  a  public  bridge. — 3.  A  by-law 
imposing  upon  two  municipalities  the  cost 
of  the  rebuilding  of  an  iron  bridge  without 
designating  the  lands  which  are  to  be  bound 
to  contribute  to  such  cost,  is  void. — 4.  A  by- 
law passed  for  the  maintenance  only  of  a 
wooden  bridge,  and  involving  but  a  trifling 
exp^ise,  cannot  serve  to  authorise,  without 
further  formalities,  the  rebuilding  in  iron  of 
this  same  bridge,  which  will  cost  much  more. 
MeiftmHe  v.  Nelson,  17  Que.  S.  C.  87. 

Conaties  —  Board  of  delegates  —  Super- 
mtendent — Appointment  of — liocal  work.] — 
The  council  of  the  county  of  Hochelaga, 
having  beat  served  with  a  petition  for  the 
repair  or  reconstruction  of  a  municipal 
bridge,  which  was  under  the  charge  of  the 
ooonties  of  Hochelaga  and  Jacques  Cartier, 
by  virtue  of  old  procee-verbaux,  ordered  the 
reference  of  the  petition  to  the  board  of  dele- 
sates  of  the  two  counties,  and  this  board 
named  a  special  superintendent  to  see  to  the 
work  of  repairing  or  reconstructing  the 
bridge,  with  i>ower  to  make  all  amendments 
to  the  procis-verbaux  relating  to  the  bridge. 
Hie  superintendent  accepted  the  commission, 
hot  afterwards,  upon  the  ground  that  his 
powers  were  not  extended  enough,  offered  his 
resignation,  and  asked  to  be  appointed  anew 
vith  more  extended  powers,  and  particularly 
with  power  to  declare  that  the  bridge  was  a 
local  one,  in  charge  of  the  authorities  at 
Saolt  au  Recollet.  The  board  of  delegates 
accepted  the  resignation  of  the  special  super- 
intendent, decided  to  leave  the  bridge  a 
county  bridge,  under  the  authority  of  the 
board,  and  appointed  anew  the  same  special 
niperintendent,  with  power  to  amend  or 
abrogate  the  prods-verbaux  in  force,  after 
hariog  taken  the  advice  of  those  interested 
at  a  meeting.  The  special  superintendent 
proceeded  anew,  called  those  interested  to- 
gether, but,  without  consulting  them  on  that 
point  declared  that  the  bridge  was  a  local 
one;  and  his  report  was  homologated  by  the 
board  of  directors: — Held,  that  the  board 
of  delegates  had  no  power  to  appoint  a 
ipcdai  superintendent — 2,  That  the  proper 
procedure  was  to  have  the  special  superin- 
tendent named  by  the  council  of  the  county 
of  Hochelaga,  and  he  would  then  have  made 
ht>  report  to  that  council,  who  would  then 
have  submitted  it  to  the  board  of  delegates. — 

3.  That  the  superintendent,  besides,  had  no 
power  to  declare  the  bridge  a  local  one,  the 
board  having  decided,  when  appointing  him, 
to  leave  it  a  county  bridge.  Sault  au  Recollet 
▼.  HochOaga,  17  Que.  S.  G.  59. 

MaMIHy    of    eouaty    f cmf    atalatea- 
of  teidco  oroasiiftfe   riwer — ^Width 


of  river  —  Municipal  Act,  ss.  613,  616.  Re 
Newburgh  d  Lennox  and  Addington,  10  O. 
W.  R.  541. 

Iiiability  of  eounty  for  malnton- 
onoo  of  brldg:o  owor  stream — Bridge  or 
culvert  —  Definition  of  culvert.  Dufferin 
V.  WelUngton,  10  O.  W.  R.  239. 

Maintonaaco  —  Local  municipalities  — 
Ratepayers  and  lands  benefited.] — When  the 
board  of  delegates  has  declared  a  local  bridge 
to  be  a  county  bridge,  the  local  corporation 
charged  with  the  maintenance  of  this  bridge 
must  determine  by  by-law  which  of  its  rate- 
payers shall  contribute  to  the  maintenance  of 
such  bridge;  the  effect  of  the  decision  of  the 
board  of  delegates  not  being  to  charge  the 
bridge  upon  all  the  ratepayers  of  the  local 
municipality.  Although  it  may  be  irregular 
to  impose  the  work  in  connection  with  a 
bridge  upon  the  owners  of  parcels  of  land 
designated  on  a  plan  by  different  numbers, 
without  indicating  the  number  of  the  lot 
which  contains  the  land  through  which  the 
stream  flows,  nevertheless  such  irregularity 
is  not  sufficient  to  make  the  by-law  void,  if  it 
is  prov.ed  that  these  lands,  although  they 
bear  different  numbers,  form  only  one  and  the 
same  parcel.  Nevertheless,  a  municipal 
bridge  being  in  principle  a  charge  upon  all 
the  ratepayers  of  the  range  upon  which  it  is 
situated  (Art.  856,  C.  M.),  certain  rate- 
payers of  this  range  cannot  by  by-law  be 
exempted  from  the  maintenance  of  this 
bridge,  on  the  ground  that  they  have  already 
been  charged  with  other  bridges  built  over 
watercourses  which  such  ratepayers  have 
made  to  drain  their  own  lands  and  in  their 
own  interests  exclusively.  Dupuis  v.  8t, 
Isidore,  17  Que.  S.  0.  482. 

Maintenance  by  eonnties  —  Computa^ 
Hon  of  length  —  Embankments  —  Municipal 
Act,  1909,  s.  Sna,] — ^A  bridge  crossing  Cas- 
selman  creek,  in  the  township  of  Williams- 
burg, was  held  not  to  be  a  bridge  over  300 
feet  in  length,  within  the  meaning  of  s.  617a 
of  the  Consolidated  Municipal  Act,  1903,  the 
Ck>urt  being  of  the  opinion  that  the  embank- 
ments at  the  ends  of  the  wooden  structure 
(44  feet  long)  which  spanned  the  creek  were 
not,  upon  the  evidence,  to  be  regarded  as 
forming  part  of  the  bridge.  In  re  Mud  Lake 
Bridge,  12  O.  L.  R.  159,  distinguished.— 
Order  of  the  senior  Judge  of  the  County 
Court  of  Stormont,  Dundas,  and  Glengarry, 
declaring  the  bridge  a  county  bridge,  reversed. 
Re  Williamsburg  d  United  Counties  of  Stor- 
montf  Dundas,  d  Glengarry,  Re  Casselman 
Creek  Bridge,  15  O.  L.  it.  586,  11  O.  W.  R. 
235. 

ICalntenanoe  by  oonnty — Bridge  over 
3(X)  feet  in  length — ^Approaches — Evidence — 
Municipal  Act,  s.  617a.  Re  Maidstone  d 
Essex,  12  O.  W.  R.  1190. 

Non-repalr  —  Judgment  for  damages  — 
Contribution  by  ratepayers — Assessment,] — 
A  municipal  corporation  cannot,  under  Arts. 
1027  et  seq,,  C.  M.,  levy  by  way  of  assess- 
ment from  the  ratepayers  liable  for  the  main- 
tenance of  a  bridge  the  amount  which  such 
corporation  has  been  condemned  to  pay  by 
a  judgment  against  the  corporation  for  dam- 
ages arising  from  an  accident  which  happened 
by  reason  of  the  bridge  being  out  of  repair. 
Such  a  debt,  resulting  from  a  quasi-tort,  is 
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due  severally  by  all  those  who  are  charged 
with  the  maintenance  of  the  bridge,  and 
cannot  be  apportioned  among  them  accord- 
ing to  the  extent  of  their  properties  and  in 
the  proportion  in  which  they  are  liable  for 
the  work  of  the  bridge.  Pinsonnault  V.  8t, 
Jacquei  le  Mineur,  18  Qne.  S.  G.  385. 

Over  Tiw^T  —  Connecting  iotDn  and 
ioionahip  —  Out  of  repair  —  As9umpti0n 
of  hridae  hy  county  —  Duty  of  county 
council  to  repair  —  Enforcement  of — Muni- 
cipal Act  {190S)t  8s.  61S-€18,]'-'A  bridge 
crossing  a  river,  the  boundary  between  a 
town  and  township,  became  out  of  repair. 
The  township  applied  to  the  County  Judge 
under  Municipal  Act  (1903),  s.  618,  as 
amended  by  9  Edw.  VII.  c.  73,  s.  29,  and 
his  Honour  declared  that  the  duty  and  lia- 
bility of  maintaining  the  bridge  belonged  to 
and  rested  on  the  county — Divisional  Court 
held,  that  the  effect  of  the  statute,  as 
amended,  not  only  gave  jurisdiction  to  the 
county,  but  it  imposed  upon  the  county  the 
duty  to  maintain  such  a  bridge  as  the  one 
in  question.  Appeal  dismissed  with  costs. 
Be  Pembroke  d  Renfrew  (1910),  16  O.  W. 
R.  454,  21  O.  L.  R.  366,  1  O.  W.  N.  927. 

Reoonstniotion  —  Urgency  —  Irregu- 
lar resolution — Liability  for  cosU — Borroux- 
ing — Levying  rate,] — The  council  of  a  muni- 
cipality had  in  July,  1895,  by  a  simple  re- 
solution, declared  that  bridges  and  roads 
should  be  at  the  charges  of  the  municipality, 
and  in  August,  1895,  also  by  resolution,  it 
was  decided  to  reconstruct,  at  the  expense 
of  the  corporation,  a  certain  bridge.  The 
reconstruction  work  having  been  done,  the 
council  on  the  14th  October,  1895,  resolved  to 
pay  the  accounts  of  those  who  had  done  it, 
and  on  the  4th  November,  1895,  the  mayor 
was  authorised  to  borrow  $300  for  this  pur- 
pose upon  a  promissory  note,  which  he  did. 
On  the  7th  January,  1896,  a  by-law  was 
passed  ordering  a  levy  upon  the  municipality, 
among  other  sums,  of  $310.50  for  the  cost  of 
reconstruction  of  this  bridge.  The  resolu- 
tions of  July  and  August  were  quashed  by 
the  Superior  Court  (in  a  proceeding  begun 
on  the  1st  October,  1895,  the  works  being 
then  nearly  finished),  upon  the  ground  that 
the  council  having  jurisdiction  over  the  mat- 
ter should  have  proceeded  by  by-law  coming 
into  force  on  the  1st  January  following ;  and 
in  the  present  case,  there  was  nothing  in 
the  evidence  to  shew  that  the  bridge  was  a 
municipal  bridge  at  the  charges  of  aU  the 
owners  or  occupants  of  properties  fronting  on 
the  road  of  which  this  bridge  formed  a  part, 
or  that  it  was  a  part  of  the  works  of  the 
watercourse  which  it  crossed  and  at  the 
charges  of  the  ratepayers  who  were  liable 
therefor : — Held,  Blanchet,  J.,  dissenting,  that, 
in  adopting  the  two  resolutions  of  July  and 
August,  the  corporation  had  only  acted  in 
an  irregular  manner  in  a  matter  within  its 
jurisdiction;  that  having  caused  to  be  per- 
formed the  work  of  reconstruction-j-which 
was  urgent — in  virtue  of  such  resolutions,  it 
had  made  itself  liable  to  those  who  had  done 
the  work;  and  that  it  could  borrow  money 
upon  a  promissory  note  to  pay  those  persons 
and  assess  upon  the  municipality  an  amount 
sufficient  to  repay  the  loan.  Notre-Dame  de 
Bonsecours  v.  Beaaettet  9  Que.  Q.  B.  423. 

Townsl&ip  bridge  —  User  by  other 
municipalities  —  Important  means  of  com- 
munication —  Repair  and  maintenance  — 


Injustice  to  toumship—LiaUUty  of  eommty.] 
—ay  s.  617a  of  the  Con.  Man.  Act  3  Edw. 
yil.  c.  19  (O.),  where  a  township  bridge  is 
over  300  feet  in  length,  the  township  couacU 
may,  by  resolution,  declare  that  by  reason  of 
such  length,  and  that  it  is  being  used  by  in- 
habitants of  munidpaUtieB  other  than  the 
township,  and  is  situated  on  a  Mgbway,  being 
on  important  road  and  affording  means  of 
communication  to  several  municipalities,  it 
is  unjust  that  the  township  should  be  llaUe 
for  its  maintenance  and  repair  and  that  soch 
liability  should  be  imposed  on  the  county, 
and  an  application  may  be  made  to  the 
County  Court  Judge  to  have  it  so  dedared: — 
Held,  that  such  user  need  not  be  by  the  in- 
habitants of  municipalities  within  the  county, 
the  material  point  being  its  extensive  use  for 
travel  by  neighbouring  municipalities, 
whether  in  or  out  of  the  county ;  nor  that  the 
road  which  affords  such  means  of  commnnict- 
tion  should  either  be  a  line  of  road  extending 
through  the  municipalities  referred  to  or  a 
main  trunk  road  with  branches  into  different 
municipalities;  all  that  is  necessary  is  that 
it  should  be  an  "  important  road  "  connected 
with  other  roads  or  ways  forming  a  means 
of  communication,  whereby  the  inbabitanti 
of  such  municipalities  may  pass  and  repass 
over  the  said  bridge.^Tudgment  of  a  County 
Court  Judge  affirmed  with  a  variation.  Me- 
Nab  v.  Renfrew,  11  O.  L.  R.  180,  6  O.  W.  R. 
523. 

Undertakliig  to  repair  and  audataia 
bridge — Contract  with  ratepayers  —  En- 
forcement— Remedy  by  indictment  Thomp- 
son v.  Yarmouth,  1  O.  W.  R.  556. 

See  Railways  and  Railwat  CoMPANna. 


6.  Bt-lawb. 

Aetloii  to  quash  mnnielpal  bjr-law^ 

Powers  of  \8uperior  Court— -M,  C  100.  C.  P- 
50,] — The  remedy  by  suit  before  the  Super- 
ior Court,  authorised  by  56  V.  (Que.),  c 
43,  amending  M.  C.  100*  and  by  O.  P.  Sa 
to  gnash,  as  being  null  and  void,  illegal  and 
abusive  decisions  of  municipal  councils  and 
of  Courts  of  inferior  jurisdictions,  must  not 
be  interpreted  to  mean,  however,  that  the 
Superior  Court  has  the  right  to  arbitrarily 
substitute  its  opinion  for  that  of  such  cor- 
porations or  minor  Courts,  particularly  when 
they  act  legally,  within  the  limits  of  their 
jurisdiction  ajid  from  reasonable  naotives. 
Fontaine  v.  Desrosier^  (1910),  17  B.  de  J. 
96. 

Animals  nuuilns  at  larce  —  Fences 
— By-law — Establishment  of  closed  districts 
— Resolution — Common  law  rule—CatHe  at 
large,] — The  prevention  of  cattle  going  at 
large  in  a  given  district  of  a  mnnidpiality 
may  be  brought  about  by  a  by-law  of  tbe 
municipal  council  made  in  respect  to  and 
applicable  to  the  district  in  question,  bat 
the  legislature,  in  delegating  powers  to  the 
municipal  councils  in  respect  to  the  creation 
of  closed  districts,  has  limited  that  power 
by  requiring  that  every  by-law  must  be  sub- 
mitted to  the  Governor  in  councU  for  his 
assent,  thus  enabling  the  district  affected  to 
be  heard  and  the  proposed  by-law  sent  ba<^ 
for  modification.  A  by-law  enabling  the 
municipal  council,  on  petition  of  a  majority 
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of  the  ratepayers,  to  set  off  any  portion  or 
area  of  the  municipality  as  a  closed  district, 
and  to  make  applicable  to  snch  closed  dis- 
tricts such  by-laws  within  its  power  as  the 
council  in  its  discretion  may  deem  neces- 
sary, is  ultra  viret. — ^A  resolution  that  the 
prayer  of  the  petition  for  a  closed  district 
be  granted,  and  that  the  bounds  of  the  dis- 
trict be  (naming  them),  is  bad  upon  its 
fi»ce. — Per  Meagher,  J.,  dissenting  on  the 
point,  that  the  presentation  of  a  petition 
for  a  closed  district  gives  the  council  to 
which  it  is  presented  power  to  hear  and 
inquire  into  the  matter,  ajid  their  conclusion, 
if  erroneous,  can  only  be  inquired  into  on 
certiorari  and  not  collaterally. — Per  Town- 
shend,  Meagher,  and  Russell,  J  J.  (Graham, 
E.  J.,  and  Longley,  J.,  dissenting),  that  in 
Nova  Scotia  it  is  not  lawful  to  suffer  catUe 
to  run  at  large  upon  the  public  highway. 
The  common  law  rule  on  this  subject  is  stUl 
in  force,  and  has  not  been  affected  by  the 
prorincial  statutes  in  respect  to  fences  and 
the  impounding  of  cattle,  or  the  establish- 
ment of  closed  districts.^Per  Russell,  J., 
that  the  effect  of  the  legislation  in  respect  to 
dosed  districts  is  merely  to  confer  more 
complete  and  convenient  remedies,  under  by- 
laws passed  by  the  municipal  councils  for 
tiie  prevention  of  cattle  running  at  large, 
than  those  afforded  by  the  common  law. 
Dickie  v.  Gordon,  39  N.  S.  R.  311. 

Aalmals  ynimlug  mt  larse  —  Fences 
—Bp-lauf — Municipal  Act,  R.  8.  M.  1902  c. 
116,  89,  64S  (6),  6U  id)— Trespass.]— At 
common  law  the  owner  of  animals  must  keep 
them  from  trespassing  on  his  neighbours' 
oops,  though  enclosed  by  no  fence  or  by  an 
insufficient  fence. — 2.  A  by-law  of  a  muni- 
cipality passed  under  s.-s.  (b)  of  s.  643  of 
the  Municipal  Act,  R.  S.  M.  1902  c  116, 
which  does  not  expressly  permit  any  animals 
to  run  at  large,  is  not  sufficient  to  protect 
the  owner  of  animals  from  liability  for  their 
trespasses  on  lands,  even  if  unenclosed  by 
a  fence  of  the  character  required  by  the  by- 
law.— 3.  A  clause  in  such  a  by-law  provid- 
ing that  no  person  shall  be  entitled  to  recover 
damages  for  injuries  done  to  his  crops  by 
trespassing  cattie,  unless  his  fences  are  of 
the  character  required  by  the  by-law,  if 
enacted  prior  to  the  passage  of  the  amend- 
■tent  of  the  Municipal  Act  which  is  now  s.-s. 
<d)  of  s.  644,  was  ultra  vires  of  the  council 
oC  the  municipality,  and  was  not  ratified  or 
legalised  by  such  amendment.  Rea  v. 
Hunn,  15  Man.  L.  R.  288,  followed.  Watt 
T.  Drysdcle,  6  W.  L.  R.  234,  17  Man.  L.  R. 
15. 

AjundjBent  «if   wl   mimloipal  by-law 

im  WL  town  —  Procedure  —  Direct  action — 
^tttptvm  to  the  form  —  O.  P.  i74,  5  Edw, 
VIL  c.  3S,  99.  S68,  572.]— The  right  to  con- 
test a  municipal  by-law  in  a  town  is  not 
limited  to  proceeding  by  petition  as  provided 
hyArt.  368  and  following  of  the  Statute  of 
1963,  concerning  cities  and  towns,  but  may 
tlso  be  exercised  by  a  direct  action.  AUard 
Y.  8t,  Pierre  d  Montreal  Light  Heat  d 
Pswer  Co.   (1909),  10  Qae.  P.  R.  433. 

Apylieation  to  quash  —  Ajfidavit9  — 
Time  for  filing.  Re  Fow  d  Owen  Sound,  3 
O.  W.  R.  654. 

AraUeatlom  to  qvaah  —  Countermand 
—  Substitution  of  another  ratepayer,}  —  A 

ccx.— 92 


summary  application  to  quash  a  municipal 
by-law  was  made  at  the  instance  and  upon 
the  behalf  of  nine  interested  ratepayers,  who 
combined  to  make  the  necessary  deposit,  and 
put  forward  R.,  one  of  their  number,  as 
applicant.  R.  duly  launched  the  application, 
but  afterwards  gave  the  respondents  notice 
of  discontinuing  it.  After  the  three  months 
allowed  by  the  Municipal  Act  for  making 
such  an  application  had  expired,  the  applica- 
tion of  R.  not,  however,  having  been  dis- 
missed, one  of  the  remaining  ratepayers  ap- 
plied to  be  added  or  substituted  as  an  appli- 
cant r—JIeW,  that  he  should  be  allowed  to 
continue  the  proceedings  in  R.*8  name,  on 
the  usual  terms  of  indemnifying  him  against 
costs.  Re  Ritz  d  New  Hamburg,  22  C.  L. 
T  410.  1  O.  W.  R.  574,  690,  4  O.  L.  R. 
Do9. 

Application  to  quash  —  Time  for — Re- 
gistration of  by-law.  Re  McClelland  d  Sut- 
ton, 3  O.  W.  R.  278. 

AppUeatioii  to  quash — Vacation.]  — 
The  Court  nas  no  jurisdiction,  during  vaca- 
tion, to  hear  a  petition  to  annul  a  by-law 
of  the  city  of  Montreal.  Franklin  v.  Mont- 
real, 5  Que.  P.  R.  76. 

Approval  of  class  of  ratepayers  — 

Submission  to  vote — Notice  to  ratepayers 
generally  —  Invalid  by-lato  —  Approval  of 
Lieutenant-Governor.] — »WTien  a  municipal 
by-law  requires  approval  by  the  majority  of 
the  class  of  persons  interested,  for  example, 
the  owners  of  land  in  a  certain  quarter  of 
the  municipality  or  in  certain  streets,  a  no- 
tice calling  upon  all  the  ratepayers  of  the 
municipality  generally  to  vote  is  void,  and 
a  vote  taken  pursuant  thereto  is  without 
effect.  On  this  ground,  a  by-law,  although 
it  has  received  the  approval  of  the  Lieu- 
tenant-Governor, will  be  declared  void  for 
non-fulfilment  of  an  essential  formality. 
Aubertin  v.  Village  du  Boulevard  St.  Paul, 
33  Que.  S.  C.  289. 

Approval  of  electors  —  Open  vot- 
ing —  Violation  of  provisions  of  Muni- 
cipal Code — WiU  of  majority  expressed  — 
Absence  of  fraud  —  Validity  of  by-law  — 
Saving  clause.] — It  results  from  the  tenor 
of  the  articles  of  the  Municipal  Code  touch- 
ing the  ratification  of  certain  by-laws  by  the 
vote  of  the  municipal  electors,  that  this  vote 
ought  to  be  taken  publicly  and  not  in  pri- 
vate. This  condition,  however,  is  not  im- 
posed on  pain  of  nullity.  Therefore,  although 
the  mayor,  presiding  at  the  voting,  excludes 
the  public  from  the  place  where  it  is  held, 
and  only  admits  the  electors  to  vote  one  by 
one,  if  the  total  vote  given  is  that  of  the 
absolute  majority  of  the  inscribed  electors, 
and  if  no  proof  is  made  of  fraud  or  preju- 
dice, It  should  be  accepted  and  validated  by 
the  application  of  Art.  16  of  the  Municipal 
Code.     Robitaile  v.   Quebec,  18  Que.   K.  B. 

Asphalting  a  street  —  By-lato  quashed 
—  Municipal  Act,  s.  671.]  —  A  Toronto 
by-law  levying  rates  upon  certain  prop- 
erty to  pay  for  asphalting  the  street  in 
front  of  said  property,  was  quashed  on  the 
grounds  that  the  city  had  failed  to  serve  the 
owner  with  the  proper  notice  prescribed  by 
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Municipal  Act,  s.  671.  Re  GillespU  (1892), 
19  A.  R.  713,  affirmed  by  S.  C.  of  Can.,  fol- 
lowed. When  a  statute  confers  a  right, 
privilege,  or  immunity,  the  regulations, 
forms  or  conditions  which  it  prescribes  for 
its  acquisition  are  imperative,  in  the  sense 
that  non-observance  of  any  of  them  is  fatal. 
Qoodison  V.  McNah  (1909),  14  O.  W.  R. 
25,  at  p.  29,  and  Barton  v.  Hamilton  (1909), 
13  O.  W.  R.  1118,  at  p.  1131,  followed. 
Hodgins  v.  Toronto  (1909),  14  O.  W.  R. 
642,  1  O.  W.  N.  31. 

Billiard  lioeasea  —  Regulation  of  by 
hy-laio— Prohibitive  licence  fee  —  Object  of 
municipal  council]  —  Motion  to  quash  a 
township  by-law  for  the  licensing  and  regu- 
lating the  keeping  of  billiard  tables  for  hire 
and  fixing  a  license  fee.  —  Middleton,  J., 
held,  that  he  could  not,  upon  the  material, 
find  that  this  by-law  was  in  its  nature  pro- 
hibitive, even  though  the  result  might  be 
that  no  one  would  undertake  to  establish  a 
billiard  room  in  the  township.  There  might 
be  no  reasonable  demand  for  such  a  place, 
and  the  fact  that  even  in  the  absence  of  any 
license  or  regulation  until  recently  there 
was  no  such  resort,  indicated  that  this  was 
the  case.  The  motion  dismissed  with  costs. 
Re  Foster  d  Raleigh  (1910),  16  O.  W.  R. 
1012,  2  O.  W.  N.  65,  22  O.  li.  R.  26. 

Billiard  rooms  —  Licensing  powers  — 
Provisions  as  to  times  for  closing — Lord's 
day  observance — Constitutional  law  —  Provi- 
sion as  to  screens — Discrimination.  Re  Fish- 
er d  Carman  (Man.),  1  W.  L.  R.  455. 

Bonus  —  Factory — Number  of  persons 
employed — Demand.] — ^To  satisfy  a  munici- 
pal bonus  by-law  requiring  that  the  respon- 
dents should  employ  at  least  a  hundred  per- 
sons during  the  first  year  and  from  a  hun- 
dred and  fifty  to  two  hundred  during  the 
second  and  subsequent  years,  it  is  sufficient 
to  have  employed  and  paid  on  an  average 
the  number  of  persons  mentioned  in  the  by- 
law.— ^The  demand  upon  the  appellants  by 
two  letters,  the  first  coming  from  the  respon- 
dents and  the  second  from  their  solicitors, 
was  sufficient,  the  respondents  not  being 
obliged  to  furnish  proof  that  the  conditions 
of  the  by-law  had  been  fulfilled,  seeing  that 
the  by-law  itself  did  not  require  it,  Levis 
V.  King,  9  Que,  Q.  B.  1. 

Breach  of  by-laws  —  Injunction  — 
Physical  force  —  Superior  Court  —  Juris- 
diction —  Penalties  —  Powers  of  corpora- 
tion —  By-law  imposing  fine  and  imprison- 
ment] —  While  a  municipal  corporation 
may,  like  any  other  person,  seek  redress  by 
action  before  the  courts  in  respect  of  a 
specific  wrong  done  it,  in  violation  of  the 
law,  the  courts  have  no  jurisdiction,  in  the 
absence  of  such  a  wrong,  to  deal  with  a  de- 
mand upon  them  by  such  a  corporation  to 
restrain  breaches  of  its  by-laws,  or  to  auth- 
orise it  to  prevent  them  by  physical  means. 
— ^The  Superior  Court  has  jurisdiction  of 
actions  to  recover  penalties  imposed  by 
municipal  by-laws,  when  of  the  amount  of 
$100  in  Montreal  and  Quebec,  and  of  $200 
in  the  other  districts. — A  municipal  by-law 
which  imposes  a  fine  and  imprisonment  in 
default  of  payment,  does  not  conform  to  the 
law  which  authorises  the  imposition  of  a 
fine  not  exceeding  a  given  sum,  or  an  im- 
prisonment not  exceeding  a  given  number  of 


days;  it  is  therefore  nuU  and  void,  and  can- 
not be  enforced  by  action.  Corp,  of  the 
Parish  of  St,  Laurent  v.  Roy,  30  Que.  S.  C 
333. 

Brin^ias  into  effeet  —  Printed  roU — 
Attestation  —  Injunction  —  Action  —  Cer- 
tiorari.]— Where  a  revising  by-law  purports 
to  bring  into  effect  a  number  of  by-laws  con- 
tained in  a  printed  roll  alleged  to  be  at- 
tested by  the  mayor  and  city  clerk,  but  such 
roll  was  not,  in  fact,  so  attested  until  after 
the  final  passage  of  the  revising  by-law,  such 
by-law  has  failed  to  bring  into  force  any 
by-law  contained  in  such  roll.  Sections  91 
and  92  of  the  Municipal  Clauses  Act  do 
not  prevent  suit  to  restrain  a  municipality 
from  proceeding  under  a  by-law  which  has 
not  been  quashed,  but  only  prevent  an  action, 
for  damages  already  suffered,  till  the  by- 
law is  quashed.  The  validity  of  such  a 
by-law  may  be  determined  in  certairari  pro- 
ceedings. Traves  v.  Nelson — In  re  Traves, 
7  B.  C.  L.  R.  48. 

Building  by-lair — Tearing  down — Dam- 
aaes.]  —  The  city  of  Montreal  under  its 
charter  and  by-laws,  has  the  right  to  have  a 
building  erected  within  the  city  limits  torn 
down  when  it  is  a  menace  to  public  safety 
by  reason  of  its  faulty  construction.  Nerer- 
theless,  the  city  will  be  liable  for  damages 
caused  to  the  neighbouring  proprietors  by 
such  tearing  down.  By-law  (City  of  Mont- 
real), No.  107,  ss,  56,  57.  61.  Riopelle  V. 
Montreal,  16  R.  L.,  n.  s.,  119, 

Bnildinjr  regrnlations  —  Conviction  — 
Costs  —  conveyance  to  gaol.] — Mere  dis- 
obedience of  an  order  of  the  building  in- 
spector in  the  city  of  Montreal,  under  by- 
law 107,  is  not  of  itself  an  offence  and  is 
not  sufficient  to  justify  a  conviction,  and 
the  mere  statement  by  him.  In  a  notice,  that 
a  breach  of  some  building  regulation  has 
been  committed  does  not  prove  its  existence. 
The  evidence  must  establish,  and  the  con- 
viction must  set  out,  both  the  infraction 
and  the  notice  to  amend. — 2.  Section  11  of 
by-law  107  of  the  city  of  Montreal  does 
not  in  express  terms  assert  and  require  that 
the  foundations  of  all  buildings  within  the 
city  must  be  of  stone  only. — 3.  When  a  sta- 
tute or  by-law  states  that  imprisonment  ends 
on  payment  of  fine  and  costs,  a  conviction 
which  requires  in  addition  the  payment  of 
charges  for  conveyance  to  prison  is  illegal, 
and  will  be  set  aside.  Brunet  v.  Montreal, 
17  Que.  S.  C.  81. 

Bnildins  regnlations  —  Ultra  vires 
—  Vancouver  Incorporation  Act,  s,  125  — 
Power  to  regulate  erection  but  not  alter- 
ation.] •—  Defen<lant  was  convicted  for 
unlawfully  altering  a  building  without 
first  having  obtained  a  permit  from 
a  building  inspector: — Held,  that  the  by- 
law purported  to  be  enacted  under  the  above 
section  is  ultra  vires  and  a  conviction  for 
not  obtaining  such  permit  before  commenc- 
ing to  build  or  alter  cannot  be  sustained. 
The  power  of  the  council  to  pass  the  by-law 
in  question  can  be  raised  on  a  motion  to 
quash  the  conviction.  The  "  good  rule  and 
government"  clause  of  the  above  section 
not  extended  to  cover  the  present  case,  the 
alterations  being  made  to  convert  the  buUd- 
ing  into  a  gambling  house.  Loo  Oee  Wittg 
V.  A,  F.  Amor  (B.C.),  10  W.  L.  R.  383. 
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BvUdlmcs  —  By-law  —  Mistake  of 
oficers  of  corporaiion  —  LiabiUiy  for  dam- 
off€9.] — Where  the  by-laws  of  a  town  impose 
on  thorn  who  desire  to  build  houses  therein 
the  preUminary  obligation  of  having  the 
level  and  alignment  according  to  which  the 
foundations  must  be  laid  fixed  by  officers 
of  the  town  coriK)ration,  an  error  in  the 
figures  and  plans  furnished  by  such  officers 
makes  the  town  corporation  responsible  for 
the  damages  which  are  the  immediate  and 
direct  consequence  of  the  error.  Dubois  v. 
8t.  Louis,  30  Que.  S.  C.  289. 

Bywlttws  passed  enacted  in  good  faith  un- 
der provincial  statutes  should,  not  be  set 
aside  unless  they  appear  to  be  so  unreason- 
able, unfair  or  oppressive  as  to  be  a  plain 
abuse  of  the  powers  conferred  upon  the 
municipal  council.  Beauvais  v.  Montreal 
<1909).  42  S.  G.  R.  211,  reversing  17  Que. 
K.  B.  420  and  3D  Que.  S.  C.  427. 

Cftttle  —  Highway — License  fee.] — ^A  by- 
law passed  by  a  township  council  under  s. 
546  (2)  of  R.  S.  O.  1897.  c  223,  prohibiting 
the  running  at  large  of  cattle,  horses,  sheep, 
swine,  or  geese,   and   for  impounding   those 
contravening  the  by-law,  was  amended  by  a 
by-law  subsequently   passed,   whereby  milch 
oows,   heifers,   and  steers  under   two   years, 
were  permitted  to  graze  on  the  public  high- 
ways  of  the   township,   on   payment  of   an 
annual  fee  of  $2  for  each  animal,  such  animal 
to  have  securely  fastened  thereon  a  tag  bear- 
ing a   registered  number,   furnished   by  the 
derk  at  the  township's  expense,  the  town- 
•hip  also  furnishing  a  book  to  contain  such 
registered  numbers,  all  moneys  received  to  be 
the  common  property  of  the  township.     The 
by-law   also  contained   a   provision   for   the 
appointment  of  inspectors: — Held,  that  the 
amending   by-law   was   valid;    that   the  sum 
named  as  a  license  fee  was  not  excessive,  and 
wss  merely  for  the  purpose  of  meeting  the 
expenses  of  carrying  out  the  by-law,  and  not 
for  raising  a  revenue;  and  that  the  permis- 
aoo  to  graze  on  the  highways  was  not  ultra 
tires  of  the  corporation.  In  re  Fennell  d  Cor- 
poration of  GuelpK  24  U.  C.  R.  238,  dis- 
tingniahed.  In  re  Ross  d  Township  of  .East 
Nissomri,  21  C.  li.  T.  287,  1  O.  U  R.  353. 

ClsfllMs  road  alloiraiLce — Notice  of  — 
—Sufficiency — Providing  way.] — ^A  farm  lot 
occupied  by  the  owner  as  one  farm  was 
diagonally  divided  by  a  railway  into  two 
separate  parcels,  having  a  farm  crossing  pro- 
vided by  the  railway  company,  giving  access 
from  one  parcel  to  the  other.  In  addition 
to  a  road  which  afforded  access  to  the  parcel 
where  the  residence  was.  there  was  another 
Boad  which  gave  access  to  the  other  parcel, 
sad  which,  except  by  the  farm  crossing,  was 
the  only  mode  of  access  thereto : — Held,  that 
the  latter  roao  came  within  s.  629  (1)  of 
R.  a  0. 1887,  c.  223.  and  could  not  be  closed 
ip  by  the  municipal  council,  unless,  in  addi- 
tion to  compensation,  another  road  or  way 
was  provided  in  lieu  thereof.  A  by-law 
passed  by  the  council  directing  the  closing 
op  of  such  road,  without  the  requirement 
of  the  statute  being  complied  with,  was  there- 
fore quashed.  Order  of  Boyd,  C,  21  O.  L. 
T.  122,  rereiaed.  Per  Boyd,  C. :  A  notice 
pioviding  tiiat  anyone  desiring  to  petition 
iCtinst  the  paBsin^  of  a  by-law  to  close  a 
Hid  most  do  so  within  one  month  from  the 


date  thereof,  is  sufficient  under  s.  632  (1) 
(a)  of  the  Act.  In  re  Martin  d  Moulton.  21 
C.  L,  T.  376,  1  O.  L.  R.  645. 

Closing  atreet  —  Ordinance  lands  — 
Dominion  of  Canada  —  Consent — Void  by- 
law —  Subsequent  consent  —  Amending  by- 
law.j—The  Consolidated  Municipal  Act,  3 
Edw.  VII.  c.  19,  s.  628,  provides  that,  with- 
out the  consent  of  the  Government  of  the 
Dominion  of  Canada,  no  municipal  council 
shall  pass  a  by-law  for  the  stopping  up  or 
altering  the  direction  or  alignment  of  any 
street  made  or  laid  out  by  the  Dominion  of 
Canada,  and  a  by-law  for  any  of  the  pur- 
poses aforesaid  shall  be  void  unless  it  recites 
such  consent.  On  the  26th  September,  1904, 
the  municipal  council  of  Toronto  passed  by- 
law 4420,  stopping  up  and  closing  a  certain 
portion  of  Strachan  avenue  in  that  city.  It 
was  afterwards  discovered  that  Strachan 
avenue  was  a  street  which  had  been  laid  out 
?Z  *5?  I>ominion  of  Canada,  being  part  of 
the  Ordinance  survey,  and  the  consent  of 
tne  Dominion  Government  was  sought  and 
given  by  an  order  in  council  of  the  6th 
October,  1904.  On  the  10th  October.  1904, 
the  city  council  passed  by-law  4428  amend- 
ing ^-law  4420  by  reciting  the  consent  of 
the  Dominion  Government.  A  motion  to 
quash  the  by-law  was  launched,  and  notice 
served  on  the  1st  October.  1904.  before  the 
passing  of  the  amending  by-law  :—Held,  that 
when  by-law  4420  was  passed,  the  powers 
Of   the  city  council   were  spent,   and,   as   it 

^*fu*i?^'^.  ^^'^^^y  ^y  ^^soii  of  the  consent 
L  •  ^ominion  Government  not  having  been 
obtained,  It  could  not  be  given  life  and  ren- 
dered valid  by  the  subsequent  consent  of  the 
Dominion  Government  and  the  passing  of  the 
amending  by-law,  and  must  be  declared  in. 

C    J    ri''/^'^i^''^'iP^^  <^0'  ^  Toronto,   24 
g^L.  T.  396,  8  O.  L.  R.  570,  4  O.  W.  R. 

Cloaing  atx^et— Private  interests  —  No- 
tice to  persons  affected—Increased  expense 
2^?*^^^S"'^l;r    ^^  Waterous  d  Brantford, 

Conflrmation  of  hotel  Ueenme— Action 

to  quash  resolution — Collector  of  revenue — 
Issue  of  license — Interest  of  ratepayer—Irre- 
gulanty.] — ^A  municipal  council,  when  it  con- 
firms a  certificate  to  obtain  a  hotel  license, 
under  Art.  18  of  the  License  Act,  does  not 
represent  the  municipal  corporation,  but  is  a 
special    authority   created    by    that   Act— 2 
Such  corporation  cannot  be  sued  in  an  action 
to  quash  the  resolution  confirming  the  certi- 
ficate.—3.  The  collector  of  revenue  is  the  sole 
A?^  01   the   legality   of   such   resolution. — 
4.  One  who,  by  an  action  before  the  Superior 
Court,  seeks  the  quashing  of  such  resolution, 
must  have  an  interest  as  a  contributory  or 
elector  to  do  so,  and  such  interest  no  longer 
exists  after  the  collector  of  revenue  has,  upon 
production  of  the  confirmed  certificate,  issued 
a  license  in  favour  of  the  person  named  in 
the  certificate. — 5.  A  resolution  of  a  munici- 
pal council  should  not  be  annulled  no  matter 
what  irregularity  it  may  be  tainted  with;  it 
should   be   annulled   only   by   reason   of   the 
absence  of  essential  formalities;  or  for  irre- 
gularities which  are  of  such  a  nature  as  to 
cause  prejudice.— 6.  The  indication  of  its  date 
upon  a  certificate  for  a  hotel  license,  and  the 
competence  of  the  officer  who  takes  the  affi- 
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davit  accompanying  it,  are  not  essential 
things,  and  any  defect  in  these  regards  does 
not  constitute  an  irregularity  which  causes 
prejudice.  Duhaime  v.  Parish  of  St,  Francois 
du  Lac,  19  Que.  S.  G.  162. 


Coastmotioa  of  side^raUk  —  No  by- 

lata  authorising  —  Injunction  restravning 
construction  until  by-law  is  passed,] — Plain- 
tiffs moved  to  restrain  defendants  from  con- 
structing a  sidewalk. — Middleton,  J.,  held^ 
that  no  by-law  had  been  passed  by' the  coun- 
cil authorising  the  construction  of  the  walk, 
and  there  was  no  authority  in  the  muni- 
cipality to  construct  the  walk  without  a  by- 
law, and  granted  an  injunction  restrain- 
ing the  construction  of  the  walk  in  ques- 
tion unless  and  until  a  by-law  is  passed  in 
accordance  with  the  requirements  of  the 
Municipal  Act.  Costs  fixed  at  $60  to  plain- 
tiff. McLean  v.  Sault  Ste,  Marie  (1910), 
16  O.  W.  R.  9GC.  2  O.  W.  N.  41. 

Biveraion  of  road  —  Interests  of  indivi- 
duals— Contrary  to  public  interest.  Re  Peloi 
d  Dover,  1  O.  W.  R.  792. 

Dos  tax  —  Summary  conviction — Amend- 
ment —  Duplicity  —  Special  Act — Applica- 
tion of  general  Act.] — Amendment  of  cleri- 
cal errors  is  permissible  after  proof,  in  sum- 
mary matters. — 2.  Allegations  of  violation  of 
two  clauses  of  a  by-law  is  not  a  cause  for 
the  dismissal  of  a  complaint. — 3.  The  Town 
Corporations  Act  clauses  are  not  applicable 
against  the  special  authorisation  of  a  city 
charter.— 4,  The  head  of  a  household,  in- 
scribed as  a  voter  on  the  valuation  roll,  is 
liable  for  the  dog  tax.  Bell  y.  Parent,  23 
Que.  S,  C.  235. 

Early  eIoain|;  by-lair  —  Constitutional 
lata  —  Legislative  jurisdiction  —  Property 
and  civil  rights— B.  N,  A.  Act,  1861,  «.  91, 
s.'S.  2,  «.  92,  s.'ss,  8,  13,  16-57,  V,  c.  50 
(Que.).] — Provincial  legislation  authorising 
a  municipality  to  regulate  the  closing  of 
shops  of  a  particular  character  within  its 
limits,  is  a  subject  which  falls  within  the 
classes  of  matters  enumerated  as  being  with- 
in the  exclusive  jurisdiction  of  provincial 
legislatures  under  8.-s.  13  or  s.-s,  16  of  s. 
92  of  the  British  North  America  Act,  1867, 
and  is  not  an  interference  with  the  exclu- 
sive legislative  jurisdiction  of  the  Parliament 
of  Canada  conferred  by  the  second  s.-s.  of 
s.  91  of  that  Act.  Unless  a  by-law,  enacted 
in  good  faith  under  the  authority  of  the 
Quebec  Statutes,  57  V.  c.  50,  and  4  Edw. 
VII.  c.  39,  appears  to  be  so  unreasonable, 
unfair  or  oppressive  as  to  be  a  plain  abuse 
of  the  powers  conferred  upon  the  municipal 
council,  it  should  not  be  set  aside.  Judg- 
ment of  Supreme  Court  of  Canada  confirmed. 
Judgments  of  Court  of  King's  Bench  for 
Quebec  and  Superior  Court,  District  of  Mont- 
real, set  aside.  Beauvais  v.  Montreal,  C.  R., 
[1909]  A.  C.  459. 

Earl^  oloslag  by-laws  authorised  by 
provincial  legislatures  are  valid.  Beauvais 
V.  Montreal  (1909),  42  S.  C.  R.  211,  re- 
versing 17  Que.  K.  B.  420  and  30  Que.  S.  C. 
427. 

Early  oloaias  of  al&opa — Ultra  vires — 
Penalty  —  Imprisonment — Special  charter — 
Private  rights.] — It  is  ultra  vires  of  a  muni- 


cipal corporation  to  pass  a  by-law  ordeiinf 
the  early  closing  of  shops,  and  imposing  for 
an  infraction  thereof,  a  penalty  with  the 
alternative  of  imprisonment,  under  the  sole 
authority  of  57  V.  c.  50,  when  there  is  no 
specific  provision  in  its  charter  to  pan  snch 
a  by-law. — 2.  When  a  muncipality  is  act- 
ing under  a  special  charter  the  provisions  of 
the  Municipal  Code  do  not  apply. — 3.  A  by- 
law containing  a  penal  danse  with  alteina- 
tive  of  imprisonment,  must  be  directly  and 
specifically  authorised  by  the  Legislature.— 

4.  Semble,  that  a  by-law  ordering  the  dos- 
ing of  all  shops  at  a  certain  hour  is  tyran- 
nical, oppressive,  arbitrary,  not  in  the  gen- 
eral interest  of  the  public,  and  an  unwm^ 
rantable  and  unjust  interference  with  pri- 
vate rights.     Coaticook  t.  Lothrop.  22  Que. 

5.  C.  225. 

EaforooBieiit — Mandamus.] — ^A  monict- 
pal  corporation  will  not  be  ordered  by  mwr 
damus  to  enforce  its  by-laws,  any  person  of 
full  age  having  the  right  to  institute  a  pro- 
secution against  those  who  contravene  sndi 
by-laws.  Perron  v.  BeUeO,  6  Qae.  P.  R.  40& 
408. 

Eaf  oreoment  —  Penalty — Fine  and  ia- 
prisonment.] — Municipal  council  can  enforce 
their  by-laws  only  by  fiine  or  imprisonment, 
and  not  by  both  at  once.  Bigauoette  t.  Cq^ 
poration  de  la  Petite  Rividre,  25  Que.  S.  C. 
220. 

SatabliahateBt  of  mimleipal  olootiie 
Usht  plant  —  Issue  of  debentures  —  Vot- 
ing on  by-law  —  Irregularities  —  Defective 
publication  —  Failure  to  appoint  day  for 
final  consideration  by  conncil-~Ourative  pro- 
visions of  Municipal  Act  —  Special  Act 
Re  Cartwright  d  Ifapanee,  6  O.  W.  R.  773, 
11  O.  L.  R.  69. 

EzpIoalTea  —  Statute — Construction  — 
Ejusdem  generis  rule  —  Constitutional  le» 
— Petroleum  Inspection  Ad.] — The  defendant 
was  convicted  for  a  breach  of  a  city  by-law, 
which  enacted  that  no  larger  quantity  than 
three  barrels  of  rock  oil,  coal  oil.  or  otker 
similar  oils,  nor  any  larger  quantity  than  one 
barrel  of  crude  oil,  burning  fluid,  naphtha, 
benzole,  benzine,  or  **  other  combustible  or 
dangerous  materials,"  should  be  kept  at  any 
one  time  in  a  house  or  shop  in  the  dty,  ex- 
cept under  certain  limitations.  The  by-law 
was  passed  under  s.-s.  17  of  s.  542  of  the 
Municipal  Act,  R.  S.  O.  c.  223,  such  seetkn 
being  headed.  *'  Storage  and  Transportation 
of  Gunpowder,"  and  providing  '*  for  regulat- 
ing the  keeping  and  storing  of  iponpowder 
and  other  combustible  or  dangerous  mater- 
ials," and  being  one  of  a  group  of  sections 
under  division  VI.  of  the  Act.  headed.  **  Pro- 
tection of  Life  and  Property,"  sub-division 
3  of  the  said  division,  which  included  s.  5^ 
being  under  the  heading  '*  Invention  of 
Fires :  "—Held,  that  s,-s.  17  authorised  the 
passing  of  the  by-law,  and  that  the  con- 
viction could  be  supported  thereunder,  for 
that  the  words  ''other  combustible  or  dan- 
gerous materials"  were  not  limited  by  the 
ejusdem  generis  rule  to  gunpowder  or  other 
similar  substances,  but  would  include  the  sab- 
stances  set  out  in  the  by-law ;  and  that  such 
legislation  was  not  superseded  by  Dominloa 
legislation,  for  the  Petroleum  Inspection  Act, 
1899,  62  &  63  y.  c.  27   (D.),  dealing  wilk 
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the  subject,  was  exprensly  made  conformable 
thereto.  Re^  v.  McGregor,  22  O.  L.  T.  290, 
1  0.  W.  R.  358,  4  O.  li.  R.  198. 

Faciorlefl — RegulaUan  of  location  of  — 
Deemon  at  to  locality  left  to  council — By- 
law should  detiffnate  places.] — A  by-law  of 
a  mimicipal  corporation,  by  which  "  the  es- 
tablishment or  operation  within  the  limits  of 
this  municipality  of  any  factory,  saw  mill, 
or  other  miU  ran  by  steam  is  forbidden  with- 
out in  the  first  piace  conferring  with  the 
cooncil  and  obtaining?  permission  to  erect 
Bach  mill,  said  council  to  determine  where 
sadi  mUIs  may  be  established/*  is  null  and 
Toid.  as  not  complying?  with  the  provisions 
of  Arts.  616  and  648,  C.  M.,  and  a  by-law 
of  this  kind,  to  be  yalid.  should  contain  in 
plain  terms  an  enumeration  of  all  the  condi- 
tions on  which  the  council  will  give  leave  to 
baild,  and  shoold  designate  the  places  in  the 
mimicipality  where  such  works  may  be  es- 
tablished. Judgment  in  24  Que.  S.  G.  461, 
revened.  8te.  Agathe-det-Montt  v.  Reid,  26 
Que.  S.  C.  379. 


killed  on  dntj  —  Resolution 
—Indewinity  to  heirs.] — A  resolution  by  a 
monicipal  council  that  "an  indemnity  of 
S1,Ono  shall  be  paid  to  the  heirs  of  firemen 
killed  in  the  fulfilment  of  their  duties,"  is 
valid  and  binding  on  the  corporations,  under 
1  general  daufie  of  its  character  empower- 
iag  the  council  to  make  by-laws  '*  for  the 
p«ace,  order,  good  government  and  general 
welfare"  of  the  municipality.  It  is  further 
valid,  under  a  clause  of  the  charter  which 
gives  the  power  to  pass  by-laws  to  hire  fire- 
nen,  as  a  condition  to  such  hiring.  Nor 
b  the  validity  of  the  resolution  in  question 
affected  by  de  circumstances  that  a  clause 
IB  a  former  charter,  that  gave  the  power  in 
express  terms  to  grant  such  gratuities  by 
l^-Ixw,  is  omitted  from  the  existing  one. 
Bnrigkt  y.  Montreal  (1910),  37  Que.  S.  C. 
449. 


m  —  Discretion  as  to  enforce- 

B»nt  —  Injury  to  person  —  Nonfeasance. 
Brom  T.  Hamaton,  4  O.  L.  R.  249,  1  O.  W. 
K.2n. 

TwrmsmtkawL  of  ne'w  8o]io4»l  seotioiL  — 

PiUication  of  by-law — Filing  notice  to  quash 
-^Laches — Uncertainty  as  to  land  included — 
Notice  to  dissentients — ^Pending  appeal — New 
^WTitory  of  township  —  Provision  for  only 
Ptrt  Re  White  d  Sydenham,  3  O.  W.  R. 
431. 


—  By-law  establishing  system 

for  collection  and  disposal  of — Operation  by 
coBtractors — Disposal  within  municipality — 
PMchaae  of  land — Special  rate — Vote  of 
ntepayers — IJmitation  of  private  rights  — 
C«fiscation  of  private  property.  Re  Jones 
<  CUy  of  Ottawa,  9  O.  W.  R.  323,  660. 


.  —  „  —  Construction  of — Conviction  — 
^^fiionri.] — ^A  municipal  by-law  may  forbid 
we  construction  of  houses  of  less  than  two 
■^'rtTi  which  are  not  cottages,  and  a  convic- 
wa  imder  such  a  by-law  will  not  be  quashed 
.ipoa  certtorari.  8t.  Pierre  v.  St.  Henri, 
P  Qw.  p.  R,  362. 

.  tnngaHij  —  Limit  of  time  for  attacking 
^^-^Meeting  of  eouncU — Notice — Minutes  — 
^•^^  for  by-law  going  into  operation,]   — 


The  right  to  attack  a  municipal  by-law  for 
illegality  is  prescribed  after  30  days,  counting 
from  its  coming  into  force :  Art.  708  of  the 
Municipal  Code. — 2.  The  absence  of  any  men- 
tion in  the  minutes  of  the  meeting  of  a 
municipal  council  at  which  a  by-law  had  been 
attacked,  that  notice  of  the  meeting  has  been 
sent  to  the  absent  councillors,  is  without 
effect  upon  the  validity  of  the  by-law,  if  in 
fact  that  notice  has  been  given.— -i3.  By-laws, 
unless  the  contrary  is  expressed,  come  into 
force  15  days  after  their  promulgation,  and 
a  notice  given  by  the  secretary-treasurer  of  a 
corporation  that  a  by-law  would  come  into 
force  30  days  after  the  notice,  has  not  the 
effect  of  retarding  the  coming  into  force  of 
the  by-law.  Filiatrault  v.  Coteau  Landing, 
21  Que.  S.  C.  302. 

Illegality  —  Rules  of  construction.] — ^A 
by-law  having  for  its  object  the  closing  of 
the  Craigflower  road  read  thus:  "That  por- 
tion of  the  Craigflower  road  by-law  No.  327, 
being  the  *  Craigflower  road  re-opening  by- 
law, 1900,'  declared  to  be  a  public  highway, 
is  hereby  stopped  up  and  closed  to  public 
traffic."  The  word  *'by"  was  omitted  in- 
advertently from  between  **  road  "  and  "  by- 
law," and  by  the  strict  grammatical  construc- 
tion a  former  by-law  dealing  with  the  same 
road  was  declared  closed  instead  of  the  road 
itself: — Held,  that  the  words  "by-law  No. 
327,  being  the  Craigflower  road  re-opening  by- 
law," in  the  enacting  clause,  should  be  re- 
garded as  a  parenthetical  expression  and  as 
descriptive  of  the  portion  of  the  road  referred 
to,  thus  giving  the  by-law  a  sensible  mean- 
ing and  the  one  intended.  The  Court  will 
not  hold  any  legislation  to  be  meaningless 
or  absurd  unless  the  language  is  absolutely 
intractable.  Esquimau  Watertoorks  Co.  v. 
Victoria,  24  C.  L.  T.  105,  10  B.  C.  R.  193. 

InJunotloiL  to  restrain  de  faeto 
ooimoll  from  passing  a  by-law  —  It- 
legality  of  election  of  councillors.] — Motion 
to  continue  an  injunction  restraining  defend- 
ants and  their  council  from  passing  a  by-law 
on  the  grounds  that  the  council  had  been 
illegally  elected.  See  Rea  ew  rel.  Black  y. 
Campbell,  13  O.  W.  R.  553.  A  de  facto 
council  should  not  be  restrained.  It  is  im- 
proper for  a  council  to  attempt  to  pass  a 
by-law  while  election  attacked.  Action  dis- 
missed without  costs,  if  partieb  consent, 
otherwise  it  may  go  to  trial  as  to  disposal 
of  costs.  Martin  v.  St.  Catharines,  13  O. 
W.  R.  559. 

Invalidity  —  Remedy — Petition  to  quash 
— Action.] — ^Although,  by  virtue  of  the  pro- 
visions contained  in  ss.  4376,  4389,  4390, 
4391.  of  the  Revised  Statutes  of  Quebec,  the 
quashing  of  by-laws,  proc^s-verheauw,  and 
resolutions  of  town  councils  may  be  demand- 
ed by  petition  of  the  Superior  Courts,  such 
quashing  may  also  be  claimed  in  an  ordinary 
action.  FartoeU  V,  Sherhrooke,  24  Que.  S. 
C.  350. 

Invalidity  of — Payment  of  money  under 
— Recovery  from  corporation.  Cushen  v. 
Hamilton,  4  O.  Ia  R.  265,  1  O.  W.  R.  441. 

I<anndry — Municipal  O rdinan ee  —  Ejus- 
dem  generis  rule.]  —  By  b.-s.  33  of  s.  95 
of  the  Municipal  Ordinance,  municipalities 
may  pass  by-laws  for  "controlling,  regulating, 
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and  licensing  11  very ,  feed,  and  sale  stables, 
telegraph  and  telephone  companies,  telegraph 
and  telephone  offices,  insurance  companies, 
offices  and  agents,  real  estate  dealers  and 
agents,  intelligence  offices,  or  employment 
offices  or  agents,  butcher  shops  or  stalls, 
skating,  roller  or  curling  rinks,  and  all 
other  business  industries  or  callings  carried 
on  or  to  be  carried  on  within  the  municipal- 
ity *' : — Held,  that  a  by-law  imposing  a  license 
fee  of  $25  per  annum  on  every  person  carry- 
ing on  a*  laundry  business  could  not  be 
supported  under  the  foregoing  provision,  in- 
asmuch as  it  was  unreasonable  and  oppres- 
sive, as  many  women  in  destitute  circum- 
stances who  earn  a  meagre  support  by  taking 
in  washing  would  be  included  within  its 
terms.  The  application  of  the  ejusdem  gen- 
erie  rule  discussed.  Re  Song  Lee  d  Edmon- 
ton, 5  T.  L.  R.  466. 

Iiease — Moneys  to  he  expended  hy  lessee — 
Repayment  hy  municipality — Actual  loan — 
Approval  of  electors  and  lAeutenant-Oover- 
nor  in  council-^Puhlication — Contestation — 
Time.] — A  by-law  to  authorise  a  town  cor- 
poration to  lease,  for  a  nominal  rent,  prem- 
ises which  the  lessee  undertakes  to  repair  at  a 
cost  of  $7,000,  to  be  reimbursed  by  the  cor- 
poration, is  a  by-law  for  a  loan,  and  is  there- 
fore subject  to  the  double  requirement  of  the 
approval  of  the  majority  in  number  and  value 
of  the  owners  of  lands,  being  municipal 
electors,  who  vote  upon  it,  and  that  of  the 
Lieutenant-Governor  in  council. — ^The  pub- 
lication of  such  a  by-law  must  not  be  made 
until  after  these  two  requirements  have  been 
complied  with,  and  the  notice  of  publication 
must  mention  the  date  of  it.  Consequently, 
the  period  of  three  months  allowed  for  con- 
testing the  by-law  does  not  commence  to  run 
until  it  comes  into  force,  fifteen  days  after 
such  publication.  Newell  v.  Richmond^  28 
Que.  S.  C.  406. 

Iiloense  —  Cancellation  —  Delegation  of 
powers.] — A  municipal  corporation  cannot 
delegate  to  a  board  of  health  any  power  to 
cancel  a  license  which  it  may  have  under 
62  V.  sess.  2,  c.  26,  s.  37  (2)  ;  and  a  by-law 
delegating  such  power  was  quashed.  Hodge 
V.  Regina,  9  App.  Cas.  117,  and  Regina  v. 
Burah,  3  App.  Cas.  889,  followed.  Re  Foster 
d  Hamilton,  20  C.  L.  T.  40,  31  O.  R.  292. 

Xiieensins  —  Lodging  house  keepers.] — 
Where  a  by-law  requiring  lodging  house 
keepers  to  take  out  a  license  did  not  define 
what  was  meant  by  keeping  a  lodging  house : 
— Held,  that  it  did  not  apply  to  a  person  not 
engaged  in  such  occupation  for  profit.  Re 
Oun  Long,  7  B.  C.  R.  457. 

Iitmiting  number  of  tavern  lioenjies 
and     presoribins     aeeonunodation   — 

Liquor  License  Act  —  Special  meeting  of 
council — Notice  of — Objections  to  procedure 
—-Validity  of  by-law.  Re  Caldwell  d  Qalt, 
6  O.  W.  R.  340.  10  O.  L.  R.  618. 

Iilvery  stable  keeper  —  Damage  to 
vehicle — Refusal  of  hirer  to  pay  for— Con- 
viction— Fine.  Brothers  v.  Alford,  1  O.  W. 
R.  31. 

Money — Borrowing  —  Necessity  for  hy- 
law — Resolution,] — The  provisions  of  Art. 
492  et  seq.f  C.  M.,  which  forbid  municipal 


corporations  to  borrow  otherwise  than  un- 
der a  by-law,  do  not  apply  to  a  temporary 
borrowing,  of  a  small  amount,  to  provide 
for  immediate  needs.  Therefore  it  is  legal 
for  a  municipal  council  to  pass  a  resolntion 
authorising  the  mayor  and  the  secretary- 
treasurer  to  borrow,  upon  promissory  note, 
in  the  name  of  the  corporation,  a  sum  of 
$500,  to  provide  for  urgent  repairs  to  side- 
walks and  roads.  Qiroux  v.  Cfoteau  Land- 
ing, 17  Que.  S.  C.  271. 

Money  —  Borrowing — Recital  of  listing 
deht— Statutes.]— The  Municipal  Act,  R.  S- 
O.  c.  223,  by  s.  685  (2),  after  declaring 
that  debentures  issued  under  local  improve- 
ment by-faws'  of  a  municipality,  on  the  se- 
curity of  special  assessments  therefor,  form 
no  part  of  the  general  debt  of  such  munici- 
pality, provides  that  it  shall  not  be  neces- 
sary to  recite  the  amount  of  such  locsl 
improvement  debt  in  any  by-law  for  bor- 
rowing money  on  the  credit  of  the  munici- 
pality, but  that  it  shaU  be  sufficient  to  state 
in  any  such  by-law  that  the  amount  of  the 
general  debt  of  the  municipality  as  therein 
set  forth,  pursuant  to  s.  384  (10),  is  ex- 
clusive of  local  improvement  debts  secnred 
by  special  Acts,  rates^  or  assessments:  — 
Held,  that  this  concluding  clause  is  directory 
only,  and  the  omission  to  observe  it  will  not 
alone  invalidate  the  by-law.  Ward  v.  Wet- 
land, 20  C.  L.  T.  9,  31  O.  R.  303. 

Monopoly — Valida ting  t tatute  —  Consti- 
tutionality —  License — Revocation.] — ^Under 
a  by-law  of  the  Hull  city  council,  afterwards 
declared  valid  by  the  appellants'  incorporat- 
ing Act  (Quebec  58  V.  c.  69).  the  appellaBts 
obtained  an  exclusive  right  of  establishing  a 
system  of  electric  lighting  for  a  certain  teim 
of  years  in  the  said  c^ty.  and  thereupon  sned 
to  revoke  a  license  previously  granted  by  the 
city  to  the  respondents  for  a  similar  purpose: 
— Held,  that  the  Quebec  Act,  passed  in  fa- 
vour of  a  purely  local  undertaking,  was  with- 
in the  exclusive  competence  of  the  Provincial 
Legislature,  and  none  the  less  so  because  it 
excluded  for  a  limited  time  the  comi)etition  of 
rival  traders: — Held,  also,  that  by  the  tree 
construction  of  the  by-law  the  dty  did  not 
themselves  revoke  the  license  to  the  respond- 
ents under  which  they  were  actually  supply- 
ing electric  light  to  the  municipality  nor  give 
to  the  appellants  the  right  to  have  it  revoked, 
and  that  the  respondents  were  free  to  cany 
on  their  operations  until  revocation  was  ef- 
fected. Judgment  in  10  Que.  Q.  B.  34,  af- 
firmed. Hull  Electric  Co.  v.  Ottawa  Electric 
Co.,  [1902]  A.  C.  237. 

Motion  to  quash  —  Loan  by-law  — 
9  Edw.  VII.  c.  89,  s.  4^.]— By-law  rais- 
ing loan  of  $20,000  to  build  a  public 
school,  quashed  on  grounds  that  the  by-law 
had  not  been  sanctioned  by  the  ratepayers, 
that  the  couiicil  instead  of  the  school  board 
had  chosen  the  site  for  the  school  buildinf* 
and  that  the  school  board  had  made  no  appli- 
cation to  the  council  to  pass  a  by-law  for 
borrowing  money  by  the  issue  and  sale  of 
debentures.  Re  McOloghlon  d  Dresdm 
(1909),  14  O.  W.  R.  734,  1  O.  W.  N.  74. 

Motion  to  quash  — Practice  —  Pftir^ 
tion  —  Security  for  costs.] — In  attempt- 
ing to  quash  a  by-law  of  a  town  muni- 
cipality, the  applicant  must  not  proceed  by 
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an  ordinary  action,  but  by  a  snmmary  peti- 
tion presented  to  the  Superior  Court  or  a 
Judge  thereof,  the  petitioner  having,  before 
aerrice  of  the  petition,  given  security  for 
oosta;  otherwise  the  action  will  be  dis- 
mimed  upon  exception  to  the  form.  Allard 
▼.  8U  Pierre^  10  Que.  P.  R.  191. 

MotioB  to  qtuash  —  4  Edto,  VII,  c, 
25,  M.  61,  65.]  —  On  a  motion  to  quash 
a  township  by-law,  it  was  shewn  that 
the  assessment  roll  for  1909  was  duly  re- 
turned to  township  derk  on  30th  April,  and 
the  Court  of  Revision  sat  on  18th  May,  and 
the  vote  was  taken  on  the  2l8t  May.  The 
last  day  for  appealing  against  the  assessment 
roU  was  14th  May ;  under  4  Edw.  VII.  c.  23, 
8.  65,  the  Court  of  Revision  could  not  sit 
until  10  days  later,  or  24th  May,  by  s.  61, 
or  three  days  after  the  voting.  See  Tohey  v. 
WiUon  (1878),  43  U.  C.  R.  220:— Held, 
that  the  vote  was  not  taken  on  the  last  re- 
vised assessment  roll  of  the  municipality 
within  the  meaning  of  s.  384,  as  the  last 
revised  assessment  roll  would  be  that  of  the 
previous  year.  By-law  quashed  accordingly. 
Be  Dale  d  BlaMhard  (1909),  14  O.  W.  R. 
704,  1  O.  W.  N.  65. 

MotioB  to  qtiiaali  applieatioiL  to  be 
allo^wed  to  laterrene — Proper  and  neoes- 
9ar^  parties — Pecuniary  interest  in  result — 
Prejudiced  hy  change  of  council — Costs,] — 
Application  to  be  allowed  to  intervene  and 
be  heard  by  counsel  in  support  of  the  by- 
hiw  in  question  on  appeal  from  the  judgment 
of  Divisional  Court,  18  O.  W.  R.  1,  2  O.  W. 
N.  529,  23  O.  L.  R.  21,  on  appeal  from  judg- 
ment of  Middleton.  J.,  17  O.  W.  R.  210,  2 
O.  W.  N.  152. — Court  of  Appeal  made  an 
order  allowing  the  school  board  as  a  proper 
party  if  not  a  necessary  party  to  be  heard 
in  snpport  of  a  debenture  by-law,  it  having 
a  pecuniary  interest  in  the  moneys  to  be 
xaised,  and  the  personnel  of  the  council  sup- 
portlniT  having  been  changed. — ^The  school 
board  to  appear  at  its  own  expense,  and  to 
undertake  to  abide  by  any  order  as  to  costs 
on  the  appeal. — DumouUn  y.  Langtry,  13  S. 
C  R.  258,  followed.  Henderson  v.  West 
ViesauH  (1911),  19  O.  W.  R.  292,  2  O.  W. 

N.  uaL 


Motlom  to  qiiasli  by-laws  —  Proof  of 
by-laws  —  Status  of  applicant  —  Resident 
of  town  —  By-law  closing  lane  or  highway 
—Gift  or  bonus  to  railway  company — By- 
law passed  in  interest  of  company  —  Pre- 
judice of  ratepayers.  Re  Loiselle  d  Red 
River  (Alta.).  7  W.  L.  R.  42. 


is  to  ^nasb — Time  for  moving  — 
Municipal  Code^ Action  to  annul — Interest 
of  plaintiff  —  Ratepayer  —  Special  and  pe- 
culiar interest.] — ^The  remedies  given  by  the 
Municipal  Code  for  the  quashing  of  by-laws 
and  resolutions  of  municipal  councils  are 
open  to  all  the  ratepayers,  provided  they  are 
exercised  within  the  delays  fixed.  They  are 
not  exclusive  of  the  action  at  common  law, 
bat  the  latter  can  only  be  brought  by  one 
who  has  at  least  an  eventual  interest  in  the 
subject-matter  and  one  that  is  peculiar  to 
himself.  The  interest  which  ratepayers  have 
to  oommon  in  the  proper  administration  of 
mnnicipal  affairs  is  not  sufficient.  Emard 
T.  St.  Paul,  33  Que.  S.  C.  155. 


New  road — Compulsion — Unoertainty.] — 
Upon  the  request  of  certain  cotton  mill  com- 
panies, a^  parish  municipality  adopted  a  by- 
law requiring  the  plaintifiEs  to  open  a  muni- 
cipal road  to  communicate  with  the  rest  of 
the  parish.  This  road  was  intended  to  give 
a  means  of  communication  with  the  public 
road  to  the  occupants  of  cottages  built  for 
workmen  in  the  mills.  In  order  to  open 
the  road  ordered  by  this  by-law,  the  plain- 
tiffs would  have  been  obliged  to  remove 
several  of  their  posts,  to  puU  down  houses, 
and  to  erect  works  of  considerable  value. 
The  by-law  stated  that  for  its  whole  course 
the  road  should  be  as  far  as  possible  of  the 
length  fixed  by  law  for  front  roads ;  that  the 
level  should  be  raised  wherever  necessary 
by  means  of  earth,  stone,  etc. ;  and  that  the 
width  should  be  36  feet,  and  if  that  was 
not  possible,  of  the  greatest  width  possible. 
The  plaintiffs  were  already  maintaining  a 
road  in  front  of  their  property : — Held,  that 
the  by-law  was  vague  and  uncertain,  that 
it  did  not  fulfil  the  conditions  required  by 
law,  and  was,  besides,  oppressive.  Mont- 
morency Electric  Power  Co,  v.  Beaufort,  16 
Que.  S.  C.  305. 

Penalty — Recovery  of  corporation — Ew- 
emption — Pleading,}  —  A  suit  for  the  re- 
covery under  a  by-law  of  a  penalty,  belonging 
wholly  to  the  corporation,  is  properly  brought 
in  the  name  of  the  corporation.  And  the 
plaintiff  corporation  are  not  obliged  to  put 
defendant*  en  demure  to  shew  that  he  is  ex- 
empt under  a  special  clause  of  the  by-law. 
Cleveland  v.  Ledoum,  22  Que.  S.  C.  85. 

RreTenttng:  erowdins  in  publis 
plaoes  —  Intra  vires  —  Obstruction  of 
highioay  —  British  Columhia  Summary  Con- 
victions Act,  s.  lOS.] — Defendant  was  con- 
victed by  the  police  magistrate  of  Vancouver 
for  obstructing  the  highway.  By-law  576  of 
the  city  of  Vancouver  held  to  be  valid.  (Con- 
viction held  to  be  right.  The  merits  having 
been  tried,  the  statute  is  imperative  that  the 
conviction  shall  not  be  quashed.  Rem  v. 
Taylor,  10  W.  L.  R.  20. 

PrlTilese  to    prlTate    person.]   —  A 

municipal  council  has  no  power  to  permit  a 
private  person  to  construct  a  reservoir  in  the 
ditch  at  the  side  of  a  public  road,  even  if  it 
causes  no  inconvenience;  and  a  resolution 
authorising  such  a  thing  will  be  declared  ille- 
gal. Roy  v.  Corp,  of  St.  Ansehne,  19  Que. 
S.  C.  119. 

Proeeedin^s  to  qnasb — Status  of  plain- 
tiff —  Municipal  elector  —  Loss  of  qualifi' 
cation  hy  alienation  of  other  property  — 
Necessity  for  submission  of  hy-lato  to  vote 
of  class  of  electors — Premature  proceeding 
to  quash.] — A  remedy  given  by  law,  by  rea- 
son of  the  qualification  of  the  person  who 
exercises  it,  is  subject  to  the  condition  that 
that  qualification  shall  be  retained  until 
judgment.  Therefore,  a  municipal  elector 
who,  having  brought  an  action  to  quash  a 
municipal  by-law,  ceases  in  the  course  of  the 
action,  by  reason  of  the  alienation  of  his 
immovables,  to  be  a  municipal  elector,  can- 
not afterwards  proceed  with  his  action.  The 
subsequent  acquisition  of  an  immovable  of 
the  value  required  b^  law  does  not  restore 
to  him  the  qualification  lost;  it  is  necessary 
for  him  further  to  be  inscribed  upon  the  list 
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of  electors,  the  inscription  of  his  vendor 
not  being  ayailable  to  him. — 2.  A  by-law 
subject  to  the  ratification,  expressed  by  vote, 
of  a  class  of  persons,  remains  in  the  posi- 
tion of  a  proposed  by-law,  as  long  as  the 
vote  has  not  been  taken;  and  a  proceeding 
to  quash  it  taken  during  the  interval  is  pre- 
mature. Boivin  Y<  8t,  Jean,  24  Que.  S.  C. 
256. 


Prohlbitton  of  use  of  steam  po^ 

Violation  —  Injunction  —  Intervention.] — 
A  municipal  corporation,  which  has  adopted 
a  by-law  prohibiting  the  construction  and 
operation  of  any  factory,  saw-mill,  or  other 
building  containing  machinery  moved  by 
steam,  without  the  permission  of  the  council 
(Art  648,  G.  M.),  has  a  remedy  by  injunc- 
tion against  any  person  who,  in  violation  of 
the  by-law,  builds  a  mill  to  be  operated  by 
steam  within  the  limits  of  the  municipality. 
2.  The  owner  of  such  building  has  a  suffi- 
cient interest  to  be  allowed  to  intervene  in 
the  proceedings  for  injunction.  Village  of 
Ste,  Agathe  Des  Monts  v.  Reid,  24  Que.  S. 
C.  461. 

Public  Tehioles  —  Conviction — Informa- 
tion —  Variance  —  Penalty  —  Appropria- 
tion —  Construction  of  By-law.] — ^A  convic- 
tion for  an  offence  against  a  by-law  of  police 
commissioners  of  a  city,  relating  to  express 
waggons,  was  not  in  accordance  with  the  in- 
formation, which  charged  an  offence  against 
a  by-law  of  the  city. — Held,  that  s.  559,  s.-s. 
5,  of  the  Municipal  Act  did  not  conflict  with 
the  powers  conferred  upon  police  commis- 
sioners by  a.  484.  2.  That,  as  an  offence  was 
disclosed  in  the  information,  and  it  would 
have  been  unobjectionable  had  the  reference 
to  a  by-law  been  omitted,  as  a  by-law  had 
been  proved  at  the  hearing,  as  the  defen- 
dant had  not  been  deceived  or  misled,  and 
no  adjournment  had  been  refused,  the  var- 
iance was  not  fatal.  Martin  v.  Pridgeon,  1 
E.  &  E.  778,  distinguished.  3.  That  the 
penal  clause  of  the  by-law  was  not  invalid 
because  silent  as  to  the  appropriation  of  the 
penalty.  Re  Snell  d  Belleville,  30  U.  C.  R. 
81,  distinguished,  4.  That  some  reasonable 
meaning  must  be  attributed  to  the  clause  of 
the  by-law  prohibiting  the  driver  of  a  wag- 
gon from  leaving  it  unattended  on  the  stand ; 
that  the  nature  or  disposition  of  the  horse 
had  nothing  to  do  with  the  interpretation  of 
the  regulation,  the  object  of  which  was  to 
compel  the  driver  to  remain  in  close  proxi- 
mity to  his  horse  and  vehicle;  and  the  de- 
fendant had  not  complied  with  it.  when  he 
took  up  a  position  120  or  130  feet  away. 
Regina  v.  Duggan,  21  0.  L.  T,  35. 

QuashiuK  —  Procedure  —  Costs.] — ^The 
quashing  of  resolutions  of  a  municipal  coun- 
cil may  be  ordered  as  well  in  an  action  as 
upon  a  petition,  except  as  to  the  question  of 
costs,  which  is  left  to  the  discretion  of  the 
Court.  Patry  v.  Corp.  of  Levis,  16  Que.  S. 
O.  310. 

QuasUug  —  Procedure  —  Time.  J  — 
Where  a  resolution  passed  by  a  municipal 
council  is  attacked  under  the  provisions  of 
the  Municipal  Code,  the  rules  of  the  Code 
must  be  followed,  and  the  proceedings  be 
begun  within  30  days;  but  if  the  procedure 
of  the  common  law  is  adopted  before  the 
Superior  Court,  the  plaintiff  is  not  tied  down 


to  the  rules  or  the  prescription  of  the  Muni- 
cipal Code.  Roy  v.  Corp.  of  8i,  Oervais,  17 
Que.    S.    C.    377. 

QuAflhius  by-lav  —  Action  at  common 
lau)  —  Recourse  hy  way  of  complaint  pro- 
vided hy  the  statute  regarding  towns  tuid 
cities,  190S  —  Eafception  to  the  form.] — 
Every  taxpayer  whether  an  elector  or  not, 
in  a  city,  Is  entitled  to  bring  an  action  in  tiie 
Superior  Court  to  quash  a  by-law  ultra  vires, 
notwithstanding  the  special  provisions  by 
way  of  complaint  provided  in  ss.  3^  et  seq, 
of  the  statrte  regarding  towns  and  cities, 
1903;  this  recourse  does  not  exclude  the 
former.  AUard  v.  Saint-Pierre,  (1909),  36 
Que.  S.  C.  408,  10  Que.  P.  R.  433. 

Quashiuc:  bj-law  —  Right  to  ask  — 
Prescription  —  Notarial  agreement  between 
the  parties — Inscription  in  law,  C.  P.  191, 
R.  8.  g.  4S76,  ^397.]— The  right  to  object 
to  the  legality  of  an  assessment  imposed  by  a 
municipal  by-law  is  not  prescribed  by  the 
lapse  of  three  months  (R.  S.  Q.  4397),  if 
there  is  a  notarial  agreement  apparently  in- 
cluding a  settlement  of  the  matters  in  litiga- 
tion. Joyce  v.  Autremont  (1909),  10  Que. 
P.  R.  328. 

Quashing  by-law  —  Ultra  vires — Ac- 
tion direct — Exception  to  the  style  of  cause.] 
— ^The  petition  to  quash  a  municipal  by-law, 
as  being  ultra  vires,  ought  to  be  by  action 
direct;  the  plaintiff  is  not  bound  to  proceed 
by  petition  according  to  the  municipal  laws. 
Lennon  v.  Westmount  (1909),  10  Que.  P.  B. 
410. 

Quashlus  pxtieeedius*  of  —  Power  of 

Superior  Court — Petition  of  ratepayers  — 
Withdrawal  of  signatures.] — ^The  Superior 
Court  may  always  quash  the  proceedings  of 
a  municipal  body  when  they  are  unjust,  arbi- 
trary, or  not  in  the  public  interest,  nor  in 
that  of  the  taxpayers  for  whose  benefit  the 
proceedings  are  intended. — &emble,  that  by 
virtue  of  Art.  52  C.  M.,  the  county  council 
must  have  before  it,  during  the  whole  time 
that  it  is  proceeding  upon  a  petition,  at  least 
two-thirds  of  those  interested,  in  order  to 
have  jurisdiction;  the  taxpayers  who  have 
signed  such  petition  in  error  or  under  false 
representations  have  the  right  to  withdraw 
their  signatures  from  the  said  petition.  Mar- 
tin y.  Arthabaska,  20  Que.  S.  C.  329.  Re> 
versed  on  appeal. 

QnaahiuK  resolutloBJi  of  muuieipal 
eouneils  —  Resolution  appointing  mayor 
and  councillors  —  Necessity  to  make  the 
parties  so  appointed  parties  to  the  ocliom, 
in  a  motion  to  set  aside  the  resolution  — 
Formalities  exacted  on  pain  of  nuUity  — 
Notice  of  a  special  meeting  to  appoint  mayor 
and  councillors,] — ^A  judgment  which  quaahea 
a  resolution  of  a  municipal  council  appoint- 
ing  a  mayor  or  a  councillor  in  the  cases 
provided  for  in  the  municipal  code,  has  the 
effect  of  disqualifying  those  so  appointed. 
Hence,  the  plaintiff  is  bound  on  pain  oi 
having  his  motion  set  aside,  to  make  them 
parties  and  to  serve  them  with  a  copy  of  the 
complaint,  Art.  16  C.  M.  not  applying  to  a 
case  where  a  formality  is  exacted  on  pain  of 
nuUity  and  Art.  127  C.  M.  prescribing  in 
these  cases  the  notice  of  a  special  meeting  to 
appoint  a  mayor,  etc.  Irregularity  in  these 
notices  involves  a  nullity  of  the  resolution 
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GiMitaiiiinff  the  appointment,  passed  at  such 
a  meeting.  Lahote  v.  8t.  Alewis,  36  Que. 
8.0.7. 

Bate  for  ordinmnr   eziienditare — Ir- 

Kegolar  procedure  —  Costs.  Carttoright  d 
Sap^nee.  Re  (1910),  1  O.  W.  N.  502. 

Begwiating   and   lioestsinc:  haoksnen 

— Poicert  of  council — Municipal  ordinance 
—Cities  Act  (8ask,) — Delegation  of  author- 
ity to  issue  or  refuse  license  to  officers  of 
mui^cipaHty  —  Illegality  —  Restraint  of 
tmde  —  PuhUc  policy  —  Damages  —  By- 
Uw  not  quashed  —  Action  —  Declaration 
of  vnvaUdity  —  Injunction,^ — ^The  defend- 
ant dty  passed  a  by-law  proyidin^  that  no 
person  shall  keep  a  hack  without  having  ob- 
tained a  license  from  the  city.  This  was 
subsequently  amended  so  as  to  require  the 
payment  of  license  fee,  and  the  recommenda- 
tion of  the  chief  of  police.  Plaintiff  hav- 
ing been  refused  a  license  sued  for  damages : 
— EM,  that  he  cannot  recover  but  by-law 
held  invalid.  A  by-law  may  be  incidentally 
questioned  other  than  by  motion  to  quash. 
HeU  V.  Moose  Jaw  (1909).  12  W.  L.  R. 
eoa,  3  Sask.  L.  R.  22. 

Begulating  ereetlon  of  wires  and 
peles  in  street*  —  Permit  —  Revocation 
—  Compensation  —  Removal  of  poles  and 
wires  —  Intra  vires  —  Reasonableness  — 
Special  privHeges  of  electric  company — Sta- 
tutes and  offreements.] — ^A  by-law  of  the  city 
of  Winnipeg,  passed  to  regulate  the  erection 
and  maintenance  of  electric  poles  and  wires, 
specially  provided  that  it  should  not  be  ap- 
l^lcable  to  poles  or  wires  erected  or  required 
to  be  erected  for  the  purpose  of  operating  an 
elcetiic  street  railway  system,  and  that  as  to 
other  poles  and  wires  it  purported  to  regu- 
late their  erection  or  maintenance  only  upon 
streets  and  public  places  vested  in  or  under 
the  control  of  the  city.  Subject  to  these  limi- 
tatiooa,  paragraph  1  of  the  by-law  provided 
that  no  pole  or  wire  should  be  erected  with- 
out a  permit  from  the  city ;  paragraph  3,  that 
erery  permit  should  be  subject  to  revocation 
by  the  city  at  any  time,  in  the  absence  of  an 
igreement  ratified  by  by-law,  without  compen- 
sation, that  the  acceptance  of  a  permit  should 
eoastitnte  an  agreement,  and  that  upon  revo- 
cation poles  and  wires  should  be  removed 
within  14  days  after  notice,  etc.;  and  para- 
graph 4,  that  the  officers  of  the  city  were 
authorised  and  directed  to  cut  down  poles  and 
wires  not  removed  after  notice  of  revocation, 
ecc  Upon  a  motion  to  quash  the  by-law: — 
BM^  having  regard  to  the  provisions  of  the 
Winnipeg  charter,  and  specially  s.  703,  s.-s. 
123,  that  the  provisions  of  the  by-law  were 
not  ultra  viree,  unreasonable,  or  oppressive. 
— Held,  also,  that  the  by-law  did  not  inters 
fen  with  the  vested  interests  of  the  appli- 
cants under  the  various  statutes  incorporat- 
ing tbem  and  granting  them  certain  powers 
sad  privileges  and  under  agreements  made 
ptusuant  to  these  statutes.— ^t^y  of  Winni- 
peg V.  Winnipeg  Electric  Rw,  Co.,  13  W.  L. 
R.  21,  16  W.  L.  R.  62,  referred  to.  Re  Win- 
uipeg  Electric  Rw,  Co.  d  Winnipeg  (1911), 
16  W.  L.  R.  654,  Man.  L.  R. 

lle^alatlHfc  iaane  of  liqnor  Uoenses — 

Validity — ^Powers  of  license  commissioners — 
Wholesale  license  —  Discretion — Mandamus 
— ^Pxactice  —  Summons  or  motion.  Re  Dun- 
d  CUaUfoack  (B.C.),  1  W.  I*  R.  94. 


Begnlatlns  repairs  to  bnildinss — Per- 
mit— Fire  limits — Wooden  building — City  of 
Edmonton  Charter,  tit.  22,  s.  1,  s.-s.  2 — By- 
law going  beyond  authority — Property  rights 
of  individual^-^Conviction  for  violation  of  by^ 
lair.]— By  8.-s.  2  of  s.  1  of  title  22  of  the 
charter  of  the  city  of  Edmonton,  "  the  council 
may  make  by-laws  for  the  peace,  order,  good- 
will, and  welfare  of  the  city  of  Edmonton, 
and  for  the  issue  of  licenses  and  the  payment 
of  license  fees  in  respect  of  any  business, 
provided  that  no  such  by-law  shall  be  con- 
trary to  the  general  law  of  the  Territories, 
and  shall  be  passed  bona  fide  in  the  interests 
of  the  said  city  of  Edmonton."  By-law  No. 
207,  passed  by  the  city  council,  being  a  by-law 
to  regulate  the  construction,  alteration,  re- 
pair, removal,  and  inspection  of  buildings  and 
prevent  accidents  by  fire  within  the  city, 
divided  the  city  into  fire  limits,  known  as 
the  first-class,  second-class,  and  third-class, 
and  provided,  by  s.  8.  that  "any  removal, 
raising,  enlarging,  repair,  or  alteration  of 
any  wooden  building  in  the  first-class  fire 
limits,  shall  be  considered  a  re-erection,  and 
shall  be  subject  to  the  terms  of  this  by-law." 
By  another  section  of  the  by-law,  the  owner 
of  a  building  was  required  to  obtain  from 
the  building  inspector  a  permit  for  the  repair 
of  a  building.  The  defendant  was  the  owner 
of  a  wooden  building  within  the  first-class 
fire  limits,  and,  wishing  to  make  certain  al- 
terations in  it,  applied  to  the  inspector  for 
a  permit,  which  was  refused;  he  then  went 
on  and  made  the  repairs,  which  were  not  such 
as  to  prolong  the  life  of  the  building  nor  to 
increase  the  fire  risk;  and  was  convicted  and 
fined  for  a  violation  of  the  by-law: — Held^ 
that  the  by-law,  being  passed  under  the 
general  authority  of  the  provision  of  the 
city  charter  above  quoted,  and  not  being 
authorised  by  any  other  statute,  was  ultra 
vires,  in  so  far  as  it  purported  to  prohibit 
generally  the  making,  without  a  permit,  of 
any  repaira  or  alterations  not  involving  the 
prolonging  of  the  life  of  the  building  or 
an  increase  in  the  fire  risk,  inasmuch  as  it 
sought  to  prevent  the  exereise  of  an  in- 
dividual's property  rights  under  the  general 
law;  and  the  conviction  was  quashed.  R, 
v.  ChUholm  (1910).  15  W.  L.  R.  650. 
Alta.  li.  R. 

BesnlAtins     Tlotnallins:      houses  — 

Closing  up  during  certain  hours  on  Sunday 
— Not  beneficial  to  public — Motion  to  quash 
by-law.] — City  of  Chatham  passed  a  by-law 
providing  that  every  victualling  house,  etc., 
shall  be  closed  every  Sunday  from  2  p.m. 
till  5  p.m.,  and  also  from  7.30  p.m.  Sunday 
till  5  a.m.  on  the  following  Monday.  Plain- 
tiff moved  to  quash  the  by-law  on  various 
grounds  as  not  being  beneficial  to  the  public, 
because  it  prevented  people  from  obtaining 
meals  during  the  prohibited  hours.  It  was 
shewn  that  some  late  travellers  had  had  to 
go  to  bed  supperless. — Boyd,  C  dismissed 
the  application  with  costs,  15  O.  W.  R.  1, 
20  O,  L.  R.  178. — Court  of  Appeal  dismissed 
an  appeal  from  above  judgment  ^  on  the 
ground  thai  the  by-law  was  within  the 
jurisdiction  of  the  city  council  and  was  a 
proper  regulation  of  business,  —  Meredith, 
J. A.  {dissenting),  held,  that  the  by-law  was 
not  for  purpose  of  regulating  business,  but 
for  the  better  observance  of  the  Lord's  Day, 
and  was  beyond  the  jurisdiction  of  the  city 
council,  being  within  the  exclusive  jurisdic- 
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tion  of  the  Dominion  Parliament.  —  Re 
Karry  d  Chatham  (1910),  16  O.  W.  R.  686, 
1  O.  W.  N.  1053,  21  O.  L.  R.  566. 

RegulatioiL  of  taTema  —  Music  — 
PuJ)lication9.] — The  by-laws  passed  by  the 
council  of  the  city  of  Montreal  are  public 
laws  within  the  limits  of  that  city,  without 
publication  or  promulgation. — 2.  The  coun- 
cil of  the  city  of  Montreal  has  the  power 
to  pass  a  by-law  prohibiting  musical  saloons 
or  establishments  where  intoxicating  liquors 
are  sold,  and  vocal  or  instrumental  music 
used  for  the  purpose  of  attracting  custo- 
mers, and  imposing  a  penalty  upon  persons 
keeping  such  establishments,  and  a  conviction 
under  such  a  by-law  will  not  be  quashed  on 
a  writ  of  certiorari.  In  re  Minard  d  Mon- 
treal, 2  Que.  P.  R.  434. 

Re^rolatioB  of  trade  —  Provision  for 
tceiffhtng  all  coal  9old  on  city  scales — Ultra 
vires — Conviction  under,  quasheti — Munici- 
pal ordinance,  s,  91  (16)— City  of  Strath- 
cona  Act,  tit,  x»i.,  s.  2.] — ^A  by-law  of  a 
city  providing  that  all  coal  must  be  weighed 
on  the  city  scales  before  being  sold,  was 
heldf  to  be  beyond  the  powers  of  the  city 
council ;  the  power  given  by  the  Municipal 
Ordinance,  R.  O.  c.  70.  s.  91.  s.-s.  16,  not 
extending  beyond  a  by-law  to  compel  deal- 
ers in  coal  to  weigh  on  the  city  scales,  if 
requested  by  the  purchaser;  and  a  convic- 
tion of  a  dealer  for  selling  coal  without 
weighing,  where  there  was  no  request  by  the 
purchaser,  was  quashed. — Held,  also,  that 
authority  to  pass  the  by-law  could  not  be 
derived  from  title  xxi.,  s.  2,  of  the  city 
charter,  a  general  clause,  giving  power  to 
pass  by-laws  "for  the  peace,  order,  good 
government,  and  welfare  of  the  city."  R,  v. 
Frankfeldt    (1910).   12   W.  L.   R.   108. 

Repair  of  bvlldings  —  Fire  Umits  — 
Ultra  vires  —  Validation  hy  legislation.] — 
Under  s.-s8.  (a)  and  (b)  of  s.  607  of  the 
Municipal  Act.  R.  S.  M.  1892  c.  100,  as 
amended  prior  to  the  8th  May,  1899,  a  muni- 
cipal council  has  no  power  to  pass  a  by-law 
requiring  the  submission  of  plans  and  speci- 
fications of  proposed  repairs  to  a  building 
inspector  and  the  obtaining  of  his  certificate 
before  the  commencement  of  repairs  of  any 
building;  and  the  conviction  of  the  defend- 
ant for  breach  of  such  by-law  was  quashed. 
And  a  council  has  no  power  to  enact  that,  if 
the  proposed  repairs  to  a  building  should 
cost  40  per  cent,  of  its  actual  value,  they 
should  be  considered  a  re-erection  thereof, 
subject  to  the  terms  of  the  by-law;  and 
where  the  owner  had  made  repairs  to  a 
frame  building  within  the  first-class  fire 
limits,  which  had  been  damaged  by  fire,  a 
rule  nisi  to  prohibit  a  magistrate  from  pro- 
ceeding with  a  prosecution  as  for  alleged  un- 
lawful re-erection  of  the  building,  in  breach 
of  the  by-law,  was  made  absolute.  The 
amendment  by  the  city  council  of  other  pro- 
visions of  the  same  by-law,  under  powers 
conferred  by  legislative  amendments  of  the 
section  of  the  Municipal  Act  referred  to, 
made  after  the  passing  of  the  by-law,  had 
not  the  effect  of  re-enacting  the  provisions 
objected  to.  The  effect  of  s.  6  of  the  Winni- 
peg Charter,  1  &  2  Edw.  VII.  c.  77,  which 
provides  that  the  by-laws,  etc.,  of  the  city, 
**when  this  Act  takes  effect,  shall  be  deemed 
...  the  by-laws  ...  of  the  city  of  Winni- 


peg, as  continued  under  or  altered  by  tiiis 
Act,  was  merely  to  provide  that  the  then  ex- 
isting by-laws  should  stand  as  they  stood 
before  the  passing  of  the  Act,  with  only  such 
force,  effect,  or  validity  as  they  previously 
had,  and  not  to  declare  that  all  such  by-laws 
were  legal  and  valid.  Rew  v.  Nunn.  Re 
Rogers  d  Nunn,  15  Man.  L.  R.  288.  1  W. 
L.  R.  559. 

Resolution  —  Powers  of  council — Pajf- 
ment  to  press  representatives.]  —  By-laws 
and  resolutions  of  public  corporations  ouglit 
to  be  benevolently  interpreted  by  the  Courts, 
and  supported,  if  possible.  The  city  of 
Montreal  have  the  power  through  their  coun- 
cil, under  the  welfare  or  good  government 
clause  of  their  charter,  62  V.  c.  58,  s.  299, 
to  grant  by  resolution  a  sum  of  $-^  to  te 
paid  to  the  representatives  of  the  press  who 
occupy  a  room  in  the  city  hall,  for  contin- 
gencies. Montreal  v.  Tremblay,  15  Que.  K. 
B.  425. 


Resolution  authorising  tke  mmysr 
id  secretary  to  luiwe  an  antheatis 
Act  drawn  and  to  sign  it — Official  duit 
— Mandamus.] — The  authorisation  given  by 
a  resolution  of  a  municipal  council  to  its 
mayor  and  secretary  to  have  an  authentic 
Act  prepared  and  to  sign  it  on  behalf  of  the 
corporation,  is  an  act  of  simple  mandate, 
and  is  not  a  duty  imposed  upon  them  by 
virtue  of  their  office,  the  accomplishment  of 
which  can  be  enforced  by  a  writ  of  man- 
damus issued  at  the  request  of  third  pa^ 
ties.  Municipal  Homes  d  Inves.  Co.  v.  Le- 
gare  (1909),  37  Que.  S.  C.  417.  (Pending 
an  appeal.) 

Resolution  of  a  eouneil  autkorislag 
the  spending  of  money  —  Precedent  for- 
malities— Their  omission  and  resulting  ia- 
validity — Penalties  and  forfeitures  inflicted 
on  members  for  illegal  acts.] — When  a 
statutory  charter  of  a  municipality  decrees 
that  no  recommendation  to  spend  money 
must  not  be  adopted  by  the  council  **  witlh 
out,  as  a  condition  precedent,  having  been 
submitted  to  the  finance  committee  and  ap- 
proved by  it,"  a  resolution  of  the  coundl  to 
accept  an  invitation  to  a  celebration,  to 
delegate  the  mayor  for  that  purpose  and  to 
give  instructions  to  the  finance  committee  to 
place  at  his  disposal  the  sum  necessary  to 
cover  the  expense  of  the  trip,  passed,  with- 
out observing  the  above  formalities,  is  noil 
and  void.  The  provisions  of  the  charter  or- 
dering the  levying  in  the  estimates  a  reserre 
to  cover  unforeseen  expenses  and  among 
other  declarations  authorised  by  the  council, 
and  the  existence  of  a  part  thereof  more  tiian 
sufficient,  does  not  dispense  with  observing 
the  formalities,  62  V.  c  Iviii.,  88.  42,  344, 
344b.  The  provision  in  the  charter  that 
"  no  resolution  of  the  council  or  of  a  com- 
mittee authorising  the  spending  of  sums  of 
money  shall  be  adopted  nor  be  effective  until 
a  certificate  of  the  controller  has  been  pro- 
duced shewing  there  are  funds  at  the  dis- 
posal of  the  city  for  **  the  service  and  the 
purpose  for  which  the  expense  is  intended," 
must  be  strictly  observed.  Failure  to  com- 
ply therewith  invalidates  the  reeolutiia 
above.  The  signatures  of  the  controller  on 
the  order  sent  on  by  the  finance  committee  ii 
not  equivalent  to  the  certificate  as  afore- 
said. If,  from  the  provisions  of  the  charter, 
aU  the  resolutions  authorising  the  spending 
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of  money  must  fix  the  amount  (as  is  the 
case  here),  the  failure  to  do  it  invalidates 
the  resolution.  The  members  of  council  who 
form  the  finance  committee  in  authorising  a 
spending  of  money  to  carry  out  a  resolution 
of  councU,  invalidated  for  the  reasons  above 
mentioned,  incur  the  pains  and  forfeitures 
inflicted  by  the  charter  on  those  who  autho- 
rise an  outlay  of  money  beyond  the  sum 
provided  and  voted  and  legally  placed  at  the 
disposal  of  the  council  or  the  committee. 
Larin  y.  Lapointe,  1909,  36  Que.  S.  O.  249. 

RisliLt  of  miinieipAlities  to  grant  in- 
dnstrial  prlTlleges,  whether  tenporary 
or  porpetnal,  or  ezoluslTe  or  eompeti- 
tive — Remedy  to  have  such  grants  set  aside,] 
— ^The  exclusive  right  s^ranted  by  a  muni- 
dpal  corporation  by  a  by-law  to  a  company 
giving  it  the  exclusive  right  to  establish  and 
operate,  during  a  period  of  twenty  years,  an 
electric  light  and  power  plant,  is  legal.  In 
any  event,  the  setting  aside  of  such  by-law 
could  not  be  incidentally  raisf*d  in  a  suit 
at  law  to  which  the  compans*^  in  question 
has  not  been  made  a  party. — The  granting 
of  a  perpetual  right,  although  not  an  ex- 
clusive one,  made  in  the  same  way  and  for 
the  same  purposes,  is  beyond  the  powers  of 
a  town  corporation  and  is  ultra  vires  and 
nulL  Dubuc  v.  Chicoutimi,  37  Que.  S.  C. 
281. 

Street  railway  —  By-law  —  Penalty,  ] — 
When  a  municipal  by-law  has  a  proviso  to 
be  carried  out  upon  an  order  to  be  given 
by  the  council,  the  adoption  by  the  latter 
of  a  report  of  one  of  its  committees  em- 
powered to  deal  with  the  matter  recommend- 
ing performance  and  that  instructions  be 
given  for  the  purpose,  amounts  to  a  sub- 
stantive order,  as  required  by  the  by-law. — 
A  clause  in  a  by-law  imposing  a  penalty, 
that  its  enforcement  shall  devolve  upon  an 
officer  named,  makes  it  his  duty  to  initiate 
and  carry  on  proceedings,  but  does  not  mean 
that  he  must  do  so  in  his  own  name.  Mon- 
treal ftireet  Ry.  Co.  v.  Recorder's  Court,  37 
Que.  S.  C.  311. 


Smbnsiaaion  to  eleotora — Adoption  hy 
Council — Motion  by  ratepayer  to  invalidate 
—Vote  of  councillor — Brihcl — A  ratepayer 
who  is  interested  in  the  granting  of  licenses 
for  the  sale  of  Intoxicating  liquors  in  the 
municipality,  may  apply  to  have  it  declared 
that  a  by-law  which  the  electors  of  the 
municipality  have  approved  by  their  votes, 
and  which  has  been  transmitted  to  the  col- 
lector of  revenue  for  the  district  in  order 
to  prohibit  the  granting  of  licenses,  was  not 
adopted  by  the  council  of  the  municipality 
and  is  inexistent  2.  A  municipal  council 
has  no  right  to  declare  that  one  of  its  mem- 
bers is  incompetent  to  vote  upon  questions 
relating  to  the  granting  of  licenses  for  the 
sale  of  spirituous  liquors,  on  the  ground 
that  he  has  been  bribed  by  a  person  solicit- 
ing such  a  license.  Quay  v.  Malbaie,  25 
Que.  S.  C.  283. 

Smbadbsion  to  eleetora  —  Approval  — 
Majority.}  —  When  a  special  statute  pro- 
vides that  a  by-law  shall  not  come  into 
force  until  after  it  has  been  approved  by  a 
majority  of  the  municipal  electors  having 
the  right  to  vote  at  the  election  of  a  muni- 


cipal councillor,  there  must  be  an  absolute 
majority  of  the  electors.  Mercier  v.  Corpor- 
ation of  Warwick,  6  Que.  P.  R.  78. 

Submiasion  to  eleotora  —  Qualifi- 
cation  of  electors  —  Motion  to  quash  — 
Status  of  company  interested,]  —  Certain 
persons  not  qualified  and  others  not  auth- 
orised having  voted  on  a  municipal  by-law 
authorising  the  grant  of  electric  lighting  and 
water  franchises: — Held,  that  the  by-law 
was  defective  and  must  be  quashed. — Held, 
also,  that  upon  the  motion  to  quash,  only 
the  applicant  and  the  municipal  corporation 
had  a  status  to  be  heard,  and  not  the  com- 
pany interested  in  the  grant.  In  re  Mac- 
Lean  d  Femie,  12  B.  C.  R.  61,  3  W.  L.  R. 
512. 

Supply  of  eleotrie  light  by  Tillage 
to  oounty  house  of  refuge — Necessity  for 
submission  to  electors  —  Extraordinary  ex- 
penditure. County  of  Orey  v.  Markdale,  6 
O.  W.  R.  978. 

Support  of  the  poor  by  a  munioi- 
pality — Is  a  municipality  responsible  there- 
forf] — M.  C.  587.— The  authorisation  which 
the  law  gives  to  municipal  corporations  to 
adopt  by-laws  for  the  purpose  of  supply- 
ing the  wants  of  and  aiding  and  assisting 
the  poor  of  a  municipality,  is  absolutely  a 
discretionary  one  with  such  municipalities 
to  pass  such  by-laws  or  not.  The  right  to 
contribute  to  charity  does  not  imply  that 
there  is  any  obligation  to  do  so — and  the 
fact  that  a  destitute  person  has  no  rela- 
tives or  others  responsible  for  his  support 
cannot  create  in  his  interest  a  right  to  have 
a  municipal  corporation  obliged  to  maintain 
him.  Ouerin  v.  8t,  Fhilomene  (1910),  16 
R.  de  J.  265. 

Telephone  company — Regulation  of,] — 
The  council  of  the  plaintiff  municipality 
were  authorised  by  59  V.  (Que.)  c.  56,  8. 
18,  cl.  10,  to  order  by  by-law  the  painting 
of  all  poles  then  or  subsequently  erected 
within  the  town;  and  the  by-law  complained 
of  in  this  case  was  not  ultra  vires.  Coati- 
cook  v.  People's  Telephone  Co,,  21  C.  L.  T. 
351,  19  Que.  S.  C.  535. 

Time  of  eomins  into  force — Municipal 
code,  arts.  4^0,  4^4,  455.]  —  By  the  com- 
bined result  of  arts.  454  and  455,  M.  C, 
municipal  by-laws  do  not  come  into  force 
until  at  least  15  days  after  their  passing. 
The  words,  "if  it  is  not  otherwise  pre- 
scrib*Kl  by  the  provisions  of  the  by-laws 
themselves.'*  in  art.  450.  apply  only  to  a 
delay  exceeding  15  days. — ^A  provision  in  a 
by-law  for  bringing  it  into  force  before  the 
expiration  of  the  delay  of  15  days  from  its 
promulgation  renders  it  void.  Judgment  in 
Charette  v.  Corporation  de  to  Pointe  Qatin- 
eau,  33  Que.  S.  C.  47,  affirmed.  Cor- 
poration de  la  Pointe  Oatineau  v.  Charette, 
17  Que.  K.  B.  37t|. 

Trimming  of  trees  in  streets — Resolu- 
tion— Necessity  for  by-lato,]  —  Motion  to 
quash  resolution  of  the  council  of  the  town 
of  Napanee  that  **the  street  committee  have 
instructions  to  see  that  the  street  trees, 
where  necessary,  be  properly  trimmed :" — 
Held,  that  under  s.  574,  s.-s.  4,  of  the  Muni- 
cipal Act.  R.  S.  O.  1897  c.  223.  municipal 
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corporations  have  power  to  deal  with  the 
trimming  of  all  trees  the  branches  of  which 
extend  over  the  streets  of  the  municipality, 
but  that  it  is  a  matter  which  should  be 
dealt  with  not  by  resolution,  but  by  by-law, 
as  indicated  by  s.  575  of  the  Municipal  Act 
In  re  Allen  ii  Vapanee,  22  C.  L.  T.  412,  1 
O.  W.  R.  C34.  4  O.  L.  R.  582. 

TrlmmlBc  of  trees  in  streets.] — Un- 
der R.  574,  S.-S.  4,  of  the  Municipal  Act,  R. 
S.  O.  1897  c.  223,  municipal  corporations 
have  power  to  deal  with  the  trimming  of  all 
trees  the  branches  of  which  extend  over  the 
streets  of  the  municipality,  but  that  it  is  a 
matter  which  should  be  dealt  with  not  by 
resolution,  but  by  by-law,  as  indicated  by  8. 
675  of  the  Municipal  Act.  In  re  AUen  afi4 
Town  of  Napanee,  22  C.  L.  T.  412,  4  O.  L.  R. 
582,  1  O.  W.  R.  634. 

Unjust  or  oppressive  by-Ufw — Remedy 
— Appeal  to  county  council  —  Motion  to 
quash,] — ^The  remedy  of  persons  who  com- 
plain of  municipal  by-laws  on  the  ground 
that  they  are  unjust  or  partial  Is  by  appeal 
to  the  county  council.  A  motion  to  quash 
made  to  the  Court  is  only  competent  in  the 
case  of  illegality  or  of  excess  of  powers. 
Corporation  of  8t.  Pierre  de  Broughton  v. 
Marcouw,  17  Que.  K.  B.  172, 

Violation — Toleration  hy  corporation  — 
lAahility  for  damages.] — A  city  corporation 
has  no  right,  in  the  administration  of  its 
by-lawii,  to  act  with  partiality,  and  where 
it  tolerates  the  violation  of  an  existing  by- 
law, it  is  responsible  for  the  damages  there- 
by caused.  Brunei  y.  Montreal,  23  Que.  S. 
C.  202. 


7.  Cabs. 

By-law — Cah-rank — Private  grounds.  ] — 
The  corporation  of  the  city  of  Montreal  can- 
not by  by-law  prevent  a  licensed  cabman 
from  taking  up  his  station  upon  the  private 
property  of  a  hotel  proprietor,  with  the  con- 
sent of  the  latter.  Desmarais  v.  Samson, 
5  Que.  P.  R.  167. 

Iiieense — Chief  constable — Discretion  — 
Mandamus.] — The  chief  of  police  of  the  city 
of  Montreal  has  a  discretion  to  exercise  in 
the  granting  of  permits  or  licenses  to  cab- 
men, and  the  Court  will  not  by  mandamus 
interfere  with  the  exercise  of  this  discre- 
tion, unless  the  chief  of  police  has  acted  in 
bad  faith  and  with  evident  injustice.  2. 
The  fact  that  the  chief  of  police  has  granted 
a  permit  to  a  cabman,  after  the  latter  has 
committed  reprehensible  acts,  is  not  a 
ground  for  granting  a  permit  to  him  for  the 
following  year,  if  the  chief  of  police  is  satis- 
fied that  he  should  not  have  granted  the  first 
one.     Carri^e  v.  Legault,  23  Que.  S.  C.  449. 

Iiieense  —  Mandamus.] — ^A  cabman  who 
alleges  that  his  license  has  been  taken  away 
from  him  illegally,  cannot  obtain  a  manda- 
mus against  the  municipal  corporation  by 
which  the  license  was  granted,  to  compel  the 
return  of  it.  Laherge  v,  Montreal,  22  Que. 
S.  C.  473. 

Begnlation  of  oabmen — Esiahlishment 
of  stand— Committee  of  council — Resolui^n 


— Action,] — The  council  of  the  city  of  Mon- 
treal has  no  power  to  oelegate  to  a  com- 
mittee the  authority,  vested  in  it  by  the 
charter  of  the  city,  to  prescribe  standing 
places  or  stations  for  cabs.  2.  The  resolu- 
tion of  a  committee  of  the  council  cannot  be 
considered  a  by-law  so  as  to  bring  it  within 
the  provisions  of  s.  304  of  the  charter  of  the 
city,  62  V.  c.  58  (Que.),  concerning  the 
annulment  of  by-laws,  on  petition  of  any 
ratepayer,  on  the  ground  of  illegality.  3.  A 
licensed  cabman  has,  as  such,  no  special  or 
individual  interest  sufficient  to  justify  an 
action  for  the  annulment  of  a  resolution  of 
a  committee  of  the  city  council  establish- 
ing a  cabstana.  Judgment  in  23  Que.  S.  C 
256  reversed.  Samson  v.  Montreal,  2A  Que. 
S.  O.  500. 

Vekieles    standing    on    Us^wny  — 

Agreement  with  railway  cooipanieis — Injunc- 
tion— Quashing  by-law  —  Public  interest 
Canadian  Pacific  R,  W.  Co,  V.  Toronto,  1  O. 
W.  R.  255. 


Vehieles  waiting  for 

in  streets — Engagement  hy  hotel  company—-- 
Nominal  t^nsideration  —  Agreement — FoU- 
dity — Conviction,]  —  An  hotel  company  en- 
gaged three  vehicles  from  a  livery  man  to 
keep  standing  at  .their  doors  constantly 
ready  for  immediate  use  by  guests  of  the 
hotel,  the  hotel  company  paying  one  cent 
per  hour  from  time  of  attendance  until  dis- 
missed or  engaged  for  use  by  a  guest;  the 
hotel  becoming  responsible  for  the  paymoit 
by  the  guests  of  the  fees  charged  for  sudi 
service. — Held,  the  liveryman  did  not  commit 
a  breach  of  a  municipal  by-law  which  pio> 
vided  that  no  cab  should  stand  upon  any 
street  while  waiting  for  hire  or  engagement, 
by  keeping  these  vehicles  waiting  on  the 
street  tor  the  use  of  the  guests  under  the 
above  agreement.  Rew  v.  Maker,  6  O.  W. 
R.  247,  10  O.  Jj,  R.  102. 


8.  Common. 

Town  linUtfl — Erection  of  house — Eject- 
ment —  Demand  —  Improvements — Tender, "X 
—Certain  lands  were  by  order  in  council  ana 
Act  of  Assembly  vested  in  the  municipality 
of  Victoria  for  the  use  and  benefit,  as  a  com- 
mon, of  the  inhabitants  of  the  town  of 
Grand  Falls.  By  subsequent  lewslation 
they  were  transferred  to  and  vested  in  the 
town  of  Grand  Falls  "to  the  same  extent  as 
was  given  to  the  said  municipality.**  By 
another  Act  a  portion  of  the  common  with- 
out the  town  limits  was  transferred  to  the 
town.  Upon  the  land  within  the  town 
limits  the  defendant  entered  ana  commenced 
to  erect  a  house.  The  plaintiffs  thereupon 
brought  ejectment: — Held,  (1)  that  the  ac- 
tion was  properly  brought  in  the  name  of 
the  town  of  Grand  Falls  instead  of  the  town 
council  of  Grand  Falls;  (2)  that  the  action 
of  ejectment  would  lie;  (3)  that  the  evi- 
dence shewed  sufficient  demand  of  posses- 
sion; (4)  that  it  was  not  necessary  to  make 
a  tender  for  improvements,  as  38  V.  c.  42 
only  applied  to  improvements  on  the  land  at 
the  time  of  its  passage;  (5)  that  59  V.  c 
69  does  not  abrioge  or  take  away  any  of  the 
rights  to  the  common  within  the  town. 
Grand  Falls  v.  Petit,  34  N.  B.  Reps.  355. 
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9.  GONTSAGTS. 

Atttiom  to  set  aside  —  Resolution  — 
Securiip  —  Amendment  —  Summary  pro- 
eeiureJl — If  the  security  given  in  an  action 
to  set  aside  a  resolution  of  a  municipal 
council  and  a  contract  awarded  thereunder 
is  insufficient,  the  sole  surety  not  having 
justified  in  respect  of  real  estate,  the  plain- 
tiff will  be  allowed,  on  payment  of  costs,  to 
set  it  right — 2.  An  amendment  to  a  petition 
will  be  allowed  on  motion,  upon  verifying 
the  amendment  by  affidavit  on  payment  of 
costs. — 3.  An  action  to  set  aside  a  resolu- 
tion  and  a  contract  cannot  be  brought  sum- 
marily, and  the  Court,  upon  exception  d  la 
forme^  will  order  to  be  struck  out  everything 
relating  to  the  setting  aside  of  the  contract. 
B^dard  ▼.  8t.  HenH,  3  Que.  P.  R.  212. 

Afpeat — Designation  of  principal — Change 
of  principal — By-law — Approval  of  ratepay- 
ers —  Bonus — Mandamus — Specific  perform- 
ance.}— Where  a  principal  has  been  named 
1^  the  agent  charged  with  the  negotiation, 
the  latter  cannot  afterwards  designate  a  dif- 
ferent person  as  his  principal,  and  more  par- 
ticularly where  the  negotiation  would  not 
have  been  entered  into  if  the  principal  se- 
condly designated  had  been  disclosed  at  the 
outset.  2.  Where  a  contract  with  a  municipal 
corporation  required  the  sanction  of  a  by-law 
approved  by  the  ratepayers,  and  a  by-law 
sabstantially  embodying  the  terms  of  the  con- 
tract, with  the  name  of  the  principal  first 
designated,  was  rejected  by  the  ratepayers, 
the  corporation  were  held  not  subject  to  any 
further  liability.  3.  The  contract  in  ques- 
tion, although  disguised  as  a  sale  with  a  con- 
sideration of  one  dollar,  really  amounted  to 
a  bonus,  and  in  manner  and  form,  as  made, 
was  uitra  vires  of  the  corporation.  £The 
question  whether  there  was  a  right  to  a 
mandamus  to  enforce  specific  performance  of 
a  contract,  under  the  circumstances,  was  not 
decided.]  Real  Estate  Investment  Co  v. 
Richmond,  23  Que.  S.  C.  151. 


it    between    muloipalities 

as  to  building  and  maintaining  roads-^Agree- 
ment  not  legally  binding  —  Resolution  — 
Ahsenee  of  hy-lav)  and  seal  —  Payment  of 
wKmey  —  Executed  contract]  —  Action  to 
compel  defendants  to  build  and  maintain  a 
portion  of  a  highway  dismissed,  no  by-law 
having  been  passed  nor  has  any  act  been 
done  binding  them.  East  Owillimhury  v. 
King  (1909),  14  O.  W.  R.  122. 


imm  to  eompanj  oil  ooaditioi 
Company  gave  hypothec  as  security  for  fuU 
fUment  of  conditions  —  Company  became  in- 
solvent —  Power  of  directors  to  hypothec] — 
A  monicipal  corporation  voted  by  by-law,  a 
bonus  to  a  manufacturing  company  and 
gianted  them  exemption  from  taxation  for 
29  years,  on  conditions  that  the  company 
establish  a  factory  in  the  municipality  and 
operate  the  same  for  10  years  without  in- 
termlttanoe.  The  company  gave  a  hypothec 
on  their  real  estate  in  the  municipality  as 
security  for  the  fulfilment  of  their  obliga- 
tions. The  company  became  insolvent  and 
the  defendant  company  became  purchasers 
of  the  plant  on  condition  that  they  would 
carry  out  the  condition  set  forth  in  the  deed 
of  hypothec  in  favour  of  the  municipality. 
The  municipality  brought  action  to  recover 


bonus  paid,  alleging  breach  of  conditions 
contained  in  the  deed  of  hypothec.  The  de- 
fendants pleaded  that  the  directors  of  the 
original  company  did  not  have  the  power  to 
accept  a  conditional  bonus,  nor  give  the 
hypothec:  —  Held,  that  the  directors  of  a 
joint  stock  company  incorporated  under  R. 
S.  C.  c.  119,  have  the  power  under  the  *'  gen- 
eral powers  "  clause,  s.  35  of  the  Act,  to  ac- 
cept a  conditional  bonus  and  to  hypothec  the 
immovable  property  of  the  company  to  the 
municipality,  without  the  approval  of  the 
shareholders. — Held,  also,  that  even  if  the 
approval  of  the  shareholders  were  required 
the  failure  to  get  it  would  not  defeat  the 
right  of  the  municipality  to  the  security,  on 
the  ground  of  the  hypothec  being  null,  but 
the  company  would  be  bound  to  cure  the 
irregularity  by  giving  a  valid  deed  of  hypo- 
thec.— Held,  further,  that  the  reservation  by 
the  assignee,  in  a  deed  of  assignment  of  the 
hypothecated  property,  of  his  right  to  re- 
pudiate the  claim  of  the  municipality,  or  to 
contest  the  validfty  of  the  hypothec,  can  not 
affect  the  legality  of  either  the  claim  or  the 
hypothec.  Judgments  of  the  Court  of  King's 
Bench  for  Quebec,  17  Que.  K.  B.  274,  and 
of  the  Superior  Court  of  Quebec,  affirmed. 
8t.  Jerome  v.  Commercial  Rubber  Co.,  C. 
R.,  11908]  A.  C.  444. 

Borrowing  powers — ^Temporary  loan — 
Local  improvements  —  Contract  —  Validity 
—  By-law  —  Resolution  —  Liability  to  con- 
tractors for  work  done  —  Subrogation. 
Equity  Fire  Insurance  Co,  v.  Weston,  12  O. 
W.  R.  221. 


I — Damages — Construction  of  sew- 
ers —  Interference  by  reason  of  other  cit^ 
sewers.] — ^The  plaintiff  entered  into  a  con- 
tract with  the  corporation  of  the  city  of  Ot- 
tawa to  construct  certain  sewers.  In  the 
courso  of  his  work  the  contents  of  certain 
city  sewers,  which  existed  in  the  streets  in 
which  the  plaintiff  was  required  to  build  the 
sewers  he  had  contracted  to  construct,  the 
existence  of  which  was  not  known  to  and 
was  not  disclosed  to  him,  flowed  into  the 
trenches  dug  by  him  and  impeded  and  de- 
layed him  in  the  work  and  caused  him  ad- 
ditional expense  in  doing  it: — Held,  that  the 
plaintiff  was  entitled  to  recover  damages 
from  the  defendants,  for  the  loss  he  had 
thus  sustained,  for  the  defendants  owed  him 
a  duty  to  do  nothing  to  prevent  or  inter- 
fere with  his  doing  the  work  he  had  con- 
tracted to  do.  and  in  discharging  through 
the  sewers  under  their  control  upon  his 
work  the  sewage  and  other  matter  which 
they  carried,  they  committed  a  breach  of 
duty  for  which  they  were  answerable  to 
him  in  damages.  Bourque  v.  Ottawa,  23  C. 
L.  T.  2(53,  6  O.  L.  R.  287,  2  O.  W.  R.  701. 

Bnlldlns  oontraot — Municipal  hall  — 
Reference  —  Law  and  fact  —  Non-proof  of 
by-law  —  Waiver  —  Amendment  —  Plans 
and  specifications,] — On  a  reference  of  an 
action,  it  is  inadvisable,  unless  the  line  be- 
tween the  questions  of  law  and  fact  is  clear 
and  distinct,  to  divide  up  the  reference  by 
first  directing  the  evidence  to  the  question 
of  legal  liability,  leaving  the  quantum  of 
damages^  and  all  other  matters  to  be  after- 
wards disposed  of.  An  objection  as  to  the 
non-proof  of  a  by-law  authorizing  a  contract 
by  a  municipality  for  the  erection  of  a  town 
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and  fire  hall,  raised  for  the  first  time  at  the 
close  of  a  reference,  in  an  action  to  recover 
a  balance  due  under  the  contract,  was  over- 
mled,  where  the  contract  was  declared  on 
and  referred  to  in  the  statement  of  defence, 
and  identified  by  the  mavor  on  the  applica- 
tion for  the  reference  by  the  defendants,  and 
made  part  of  the  defendants'  material,  and 
treated  as  the  contract  throughout  the  whole 
reference,  and  upon  which  lar^e  sums  of 
money  had  been  paid  under  by-laws  passed 
thereior.  An  application  for  leave  to  amend 
80  as  to  set  up  such  objection  was  also  re- 
fused. Plans  and  specitications — the  latter 
being  divided  under  thv?  headings  "notes," 
conditions/'  and  "  specifications,"  all  bound 
up  together  and  forming  one  document — 
drawn  up  for  the  erectiou  of  the  said  build- 
ings, and  (on  the  execution  of  the  contract) 
an  indorsement,  initialled  by  the  contractor 
and  mayor,  made  on  the  specifications,  stat- 
ing that  they  were  those  referred  to  in  the 
contract,  must  be  read  together  as  consti- 
tuting one  entire  contract.  Ryan  v.  Carleton 
Place,  C.  L.  T.  230.  31  O.  R.  639. 

By-lav — Contract  with  electric  power 
company — Supply  of  electrical  energy— ^Con- 
struction of  contract  —  Previous  by-laws 
authorising  contracts  with  Hydro-Electric 
Power  Commission — Repugnancy — Necessity 
for  submitting  by-law  to  electors — Municipal 
Act,  8.  389,  8.  566,  8.-s.  4,  cL  A.  6,  s.  569, 
8.-S.  5— Commencement  of  term — Uncertainty 
— Funds  for  construction  of  works  and  pur- 
chase of  plant  —  Previous  application  for 
mandamus — Re»  judicata — Period  for  which 
contract  binding---Obligation  for  one  year — 
Appropriations  in  future  years.  Smith  v. 
Hamilton  d  Hamilton  Cataract  Power  Light 
di  Traction  Co,,  13  O.  W.  R.  66. 

By-law — Purchase  of  land — Conveyance 
to  corporation  —  Attempted  rescission^] — 
A  municipal  council,  desiring  to  maintain 
as  required  by  statute  (3  Edw.  VII.  c.  19, 
s.  524}  an  industrial  farm,  passed  a  by-law 
directing  that  '*a  farm  be  purchased  for  an 
industrial  farm."  Tenders  were  then  called 
for;  a  committee  was  appointed  to  examine 
the  properties  offered,  that  of  the  plaintiff 
being  among  them ;  the  plaintiff's  tender 
was  accepted ;  the  title  to  his  property 
searched  by  the  corporation's  solicitor;  and 
a  conveyance  of  the  property  to  the  corpor- 
ation obtained  and  registered.  A  cheque  in 
the  plaintiff's  favour  for  the  purchase  money 
was  made  out  and  signed  by  the  proper 
officers,  but  before  its  delivery  to  the  plain- 
tiff a  by-law  was  passed  by  the  council  re- 
scinding th«»  former  by-law,  ordering  the 
cheque  to  be  cancelled,  and  directing  the 
property  to  be  reconveyed  to  the  plaintiff: — 
Held,  that  the  transaction  was  an  executed 
one,  the  benefit  of  which  the  corporation  had 
obtained,  and,  notwithstanding  the  absence 
of  a  by-law  specifically  authorizing  it,  could 
not  be  rescinded  against  the  will  of  the 
plaintiff,  in  whose  favour  judgment  for  the 
purchase  money  was  accordingly  given. 
Macartney  v.  County  of  Haldimand,  10  O. 
L.  R.  668,  6  O.  W.  R.  805. 

By-law  to  aid  company  —  Mortgafje 
hack  to  secure  advance — Damages  for  breach 
of  contract — Reference.] — Plaintiff  municipal 
corporation  by  by-law  intended  to  grant  aid 
to  defendant  company  to  extent  of  $10,000 


— $5,000  by  way  of  bonus  and  $5,000  by  way 
of  a  loan.  Defendants  gave  a  mortgage  back 
for  $10,000,  partly  to  secure  the  $5,000 
loan,  which  contained  a  provision  that  if  the 
company  should  carry  on  business  for  at 
least  10  years  continuously  during  at  least 
10  months  of  each  year,  and  employ  not  less 
than  40  persons,  etc.,  and  if  it  failed  to  do 
so  to  pay  $r»00  for  each  year,  except  the  first 
year,  in  wliich  it  should  employ  less  than 
that  number.  The  by-law  was  attacked  and 
a  settlement  made,  whereby  the  company  re- 
linquished the  loan,  accepted  the  bonus,  and 
was  to  employ  not  less  than  30  persons.  By 
an  error  the  mortgage  was  executed  disre- 
garding the  modifications  of  settlement.  De- 
fendants did  not  employ  40  persons,  and 
plaintiffs  brought  action,  claiming  payment 
of  said  $500:— HeW,  (1)  that  the  pleadings 
should  be  amended  to  follow  the  true  agree- 
ment between  parties,  and,  if  necessary,  the 
mortgage  should  be  reformed  acconUngly. 
This  being  for  the  benefit  of  defendants,  it 
is  not  a  bar  to  plaintiffs  recovery,  (2) 
That  the  conditions  of  trade  and  other  cir- 
cumstances existing  in  1907  and  1908  gave 
defendants  the  benefit  of  excepting  clause. 
(3)  That  the  provision  as  to  the  $500  was 
a  penalty.  Reference  ordered  as  to  damages. 
New  Hamburg  v.  New  Hamburg  Mfg.  Co, 
(1910),  15  O.  W.  R.  435,  1  O.  W.  N.  495. 

By-law — Variation — Necessity  for  ly-law 
— Mode  of  payment  for  i^orJb.l — ^A  dty  made 
a  contract  for  supply  of  dynamos  and  sta- 
tion systems  for  a  plant  to  furnish  electric 
lighting  for  their  streets.  The  contract  was 
executed  by  a  by-law  under  the  corporate 
seal  of  the  city,  subject  to  the  approval  of 
the  city  engineer.  He  inspected  and  approved 
of  the  work  subject  only  to  re-armaturing, 
if  it  should  be  necessary,  during  the  next  five 
years.  It  was  arranged  that  a  pan  of  the 
purchase  money  should  be  retained  as  a  gaai^ 
an  tee  for  the  same: — Held,  a  contract,  being 
manifested  in  and  adopted  by  by-law,  can  be 
changed  in  some  important  details  without 
the  means  of  another  by-law,  such  as  chang- 
ing the  mode  of  payment  Thompson  t. 
Chatham,  5  O.  W.  R.  156,  9  O.  L.  R.  343. 

Certlfloate  of  enc^«*' — Delay  in  istu- 
ing — Loss  to  contractor.] — Where,  under  a 
contract  with  a  municipal  corporation  which 
made  the  right  of  the  contractors  to  receive 
payment  for  the  construction  of  certain  works 
dependent  upon  the  certificate  of  an  engin- 
eer who  was  also  sole  arbitrator  of  all  dia- 
putes,  the  engineer  unjustifiably  delayed  the 
issue  of  the  certificate  for  seven  months  and 
acted  in  a  shifting  and  vacillating,  though  • 
not  fraudulent,  manner,  and  probably  caused 
heavy  loss  to  the  contractors  by  his  mis- 
takes:— Held,  that  in  the  absence  of  collu- 
sion on  the  part  of  the  corporation,  the  cer- 
tificate could  not  be  set  aside.  Impropriety 
of  certain  acts  of  the  corporation  remarked 
upon.     Walkley  v.  Victoria,  7  B.  C.  R.  48L 

Constniotioi& — Arbitration  and  award-- 
A  term  of  the  agreement  between  the  dty 
of  Hamilton  and  the  company  was  that  if 
by  new  discoveries  in  the  electric  art,  the 
cost  of  production  of  electric  light  was  less- 
ened, the  city  was  to  give  six  months*  notice 
of  their  intention  to  ask  for  a  reduction. 
This  notice  was  given  by  dty  on  2l8t  De- 
cember, 1904,  but  arbitrator  did  not  make 
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his  award  until  12th  March.  1908.  when 
he  awarded  a  reduction  on  each  lamp,  and 
that  the  citv  was  entitled  to  he  repaid  from 
21st  June,  1905.  to  3l8t  October,  1907,  on 
the  amount  which  had  been  paid  during  that 
period  at  the  contract  rate.  Court  of  Appeal 
hdd  that  arbitrator  had  exceeded  his  powers 
Id  directing  the  above  refund,  and  referred 
award  back,  leave  being  given  to  adduce  new 
evidence.  Re  HamUton  d  Hamilton  Cat- 
•net,  13  O.  W.  R.  121. 

Comtraot  —  Settlement  of  action — Neoes- 
fily  for  seal.'l — ^The  exceptions  ito  the  rule 
that  a  municipal  corporation  can  only  act 
by  its  seal  are  in  regard  to ;  firstly,  insignifi- 
cant matters  of  every  day  occurrence  or  mat- 
ters of  convenience  amounting  almost  to 
necessity;  secondly,  where  the  consideration 
has  been  fiUly  executed ;  and  thirdly,  con- 
tracts in  the  name  of  the  corporation  made 
by  agents  or  representatives  who  are  author- 
ised under  the  seal  of  the  corporation  to 
make  such  contracts: — Held,  that  in  this 
case  a  settlement  come  to  in  respect  to  cer- 
tain daims  against  it,  and  in  respect  of 
which  the  council  of  the  defendants  had 
passed  a  resolution  accepting  it,  was  not 
binding  on  the  defendant  corporation  as  not 
coming  within  any  of  the  above  cases.  Leslie 
V.  Toicnship  of  Malakide,  10  O.  W.  R.  199, 
15  O.  I^  R.  4. 

Comtraet  witk  member  of  •onnoil — 
ifoney  paid  —  Action  to  recover — Illegality 
—Statute — Penalty — Pleading S[ —  R.,  being 
reeve  of  the  plaintiff  municipality,  did  cer- 
tain work  repairing  a  stone  crusher,  for 
which  work  the  municipal  council  voted  him 
$75,  such  sum  being  shewn  in  the  accounts 
as  expenses.  Subsequently,  he  spent  con- 
siderable time,  at  the  request  of  the  council, 
in  advocating  the  passage  through  the  legis- 
lature of  a  loan  bill,  in  respect  of  which 
tune  he  was  voted  $100.  An  action  was 
brought  for  the  recovery  of  these  two  sums 
of  money  as  illegal  payments  in  contraven- 
tion of  s.  21  of  the  Municipal  Clauses  Act, 
and  also  for  penalties  under  s.  22  for  sit- 
ting and  voting  as  reeve  after  the  receipt 
of  these  respective  sums.  The  claim  for 
penalties  was  abandoned  at  the  trial,  and 
the  action  resolved  itself  into  a  question 
of  law,  as  to  whether  the  statement  of  claim 
disclosed  a  cause  of  action  in  the  circum- 
stances:— Held^  that  the  statement  of  claim 
did  not  disclose  a  cause  of  action,  as  the 
contract  was  not  made  void  by  the  statute, 
and  there  were  no  grounds  alleged  on  which 
it  might  be  declared  void  in  equity. — The 
itatute  does  not  prohibit  the  making  of  a 
ecmtract,  although  it  imposes  a  penalty  for 
acting  or  voting  subsequently  thereto. 
Municipality  of  South  Vancouver  v.  Rae,  12 
B.  C.  B.  184,  4  W.  L.  R.  98. 


,] — ^The  mayor  and  councillors  of 

a  municipal  corporation  have  the  power  to 
employ,  at  the  latter's  expense,  counsel  in 
matters  in  which  the  corporation  has  in- 
terest at  stake.  Moreover,  the  corporation, 
by  approving  of  the  account  submitted  to  it 
by  counsel  for  the  value  of  their  services, 
thereby  ratified  the  act  of  those  who  en- 
xaged  them,  such  ratification  being  equiva- 
lent to  a  prior  engagement  made  by  itself. 
Aw^fot  y.  Bedard  d  Quebec,  37  Que.  S.  C  14. 


Eleotrio  liKht  company — Permisaion  to 
use  streets  of  town  for  10  years — Continuance 
after  10  years — Notice — Action  for  removal 
of  poles  and  equipment — Parties — Attorney- 
General — Charter  of  company— Condition  pre- 
cedent  to  ewerdse  of  powers — Vested  right — 
Estoppel.]  —  Taking  into  consideration  the 
duties  of  municipal  corporations,  under  the 
Municipal  Act,  with  respect  to  their  streets 
and  highways,  and  the  responsibilities  cast 
upon  them,  it  is  within  the  power  of  a  munici- 
pal corporation,  without  the  intervention  of 
the  Attorney-General,  to  protect  their  streets 
and  guard  against  the  liabilities  which  they 
might  incur  through  improper  and  irregular 
use  of  them,  and  this  action,  brought  for  a 
declaration  that  the  defendants  had  no  right 
to  maintain  their  electric  system  within  the 
plaintiffs'  municipality,  for  an  injunction, 
and  for  the  removal  of  the  defendants'  i>oleB 
and  equipment  from  the  streets  of  the  town, 
was  properly  instituted  by  the  town  corpor- 
ation without  making  the  Attorney-General  a 
party  to  it. — ^The  defendants'  charter  gave 
them  a  right,  subject  to  a  condition  precedent, 
to  enter  upon  any  highway  or  public  place  for 
the  purpose  of  constructing  and  maintaining 
lines  for  the  conveyance  of  electric  power. 
It  was  provided  in  the  charter  that  nothing 
therein  contained  should  authorise  the  de- 
fendants to  occupy  or  use  any  streets  or 
highways,  without  the  special  consent  of  the 
municipal  council  having  jurisdiction  over 
such  streets  or  highways : — Held,  that  obtain- 
ing permission  from  the  plaintiffs  was  a  con- 
dition precedent  to  the  plaintiffs  occupying 
and  using  the  streets  and  highways,  and  that 
permission  could  be  made  conditional  and 
limited  as  to  time.— City  of  Winnipeg  v.  Win- 
nipeg Electric  Rw,  Co.,  9  Man.  L.  R.  at  p. 
267,  followed. — ^And  held,  that,  as  the  permis- 
sion of  the  plaintiffs  to  use  their  streets  was 
for  10  years  only,  at  the  end  of  that  time 
the  rights  and  privileges  of  the  defendants 
ceased ;  and  the  defendants,  by  continuing 
after  the  expiration  of  the  10  years,  and  erect- 
ing new  poles  and  otherwise  improving  their 
plant,  to  the  knowledge  of  the  plaintiffs,  and 
having  supplied  the  plaintiffs  with  electric 
light,  had  not  acquired  a  vested  right;  and 
the  plaintiffs  were  not  estopped  from  deny- 
ing the  alleged  rights  of  the  defendants. — ^The 
plaintiffs  had  the  power,  at  any  time  after 
the  expiration  of  the  10  years,  to  call  upon 
the  defendants  to  cease  their  operations  with- 
in the  town ;  and.  having  exercised  that 
power,  were  entitled  to  a  declaration,  an 
injunction,  and  an  order  for  removal,  as 
prayed.  Selkirk  v.  Selkirk  Elec.  Light  d 
Power  Co.  (1910),  15  W.  L.  R.  703.  Man. 
li.  R. 

lileotrie  Ushtliis  —  Use  of  streets  — 
Poles  and  wires — Rights  of  rvoal  compan- 
ies— Injunction.] — The  plaintiffs  and  defend- 
ants were  respectively  companies  incorpor- 
ated to  produce  and  supply  electricity  for 
heat,  light,  and  power,  and  each  had  author- 
ity from  the  corporation  of  the  city  of  Ot- 
tawa to  erect  and  maintain  poles  and  wires 
along  the  sides  of.  across,  and  under  the 
streets  of  the  city  for  certain  periods.  The 
plaintiffs  had  obtained  their  rights  before  the 
defendants,  and  had  erected  their  poles  and 
wires  before  the  defendants  were  incorpor- 
ated. The  agreement  between  the  city  cor- 
poration and  the  defendants  provided  that 
the  latter  should  not,   without   the  express 
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pennission  of  the  corporation,  erect  addi- 
tional poles  on  certain  streets: — UM,  that, 
as  the  plaintiffs  and  defendants  were  both 
electric  light  companies,  and  therefore  on 
an  equal  footing  in  regard  to  the  business 
they  were  respectiyely  chartered  to  carry  on, 
the  fact  that  the  plaintiffs  were  in  prior 
occupation  of  the  streets  gave  them  no  exclu- 
siye  right  or  privilege  to  use  such  streets  or 
the  particular  sides  of  such  streets  occu- 
pied by  their  poles  and  wires.  But,  being 
first  in  occupation  and  using  the  streets  under 
an  authority  conferred  by  the  municipality, 
they  were  entitled  to  protection  against  a 
company  subsequently  using  the  street  under 
a  like  authority  in  such  a  manner  as  would 
be  likely  to  injure  the  property  of  the  plain- 
tiffs or  endanger  their  workmen  or  servants. 
Semble,  that  the  plaintiffs  could  not  by  ex- 
tending cross-arms  on  their  poles  occupy 
space  not  required  for  the  present  or  imme- 
diate future  service: — Held,  tli|it  danger  ap- 
prehended by  the  plaintiffs  from  the  use  by 
the  defendants  of  their  wires  in  the  condi- 
tion in  which  they  were  strung  or  threat- 
ened to  be  strung,  was  ground  for  moving 
for  an  interim  injunction.  Ottawa  Electric 
Co.  V.  Consumers*  Electric  Co.,  22  C.  L.  T. 
140,  1  O.  W.  R.  154,  2  O.  W.  R.  767. 


Eleotrio  railway  company — By-law  — 
Confirmation  hy  statute — Eifect  of — Condi- 
tions of  contract  —  Fulfilment  —  Condi- 
tion precedent — Power-plant  outside  the  city 
—  Forfeiture  —  Waiver  —  **  Operation  "  of 
railway  lines  —  Distrihution  of  power  gener- 
ated outside  city  —  Commercial  purposes  — 
Erection  of  poles  and  wires  —  Consent  of 
city  corporation  —  Permit  of  engineer — Au- 
thority —  Estoppel  —  Operation  of  cars  — 
Power  generated  hy  others  in  city — Right  to 
use.] — The  plaintiffs  sought  a  declaration 
that  the  defendants  had  not  the  right  to  use 
any  electric  power  for  the  operation  of  their 
street  railway  lines,  except  such  as  was 
developed  within  the  city  of  Winnipeg,  and 
that  the  defendants  had  failed  to  fulfil  the 
conditions  of  their  contract  with  the  plain- 
tiffs relating  to  the  operation,  conduct,  and 
arrangement  of  their  railway  lines  system, 
and  that  their  enjoyment  of  the  privileges 
conferred  by  by-law  543  of  the  plaintiffs 
should  cease  until  they  fulfilled  such  condi- 
tions. This  was  based  upon  the  last  sen- 
tence of  paragraph  11  of  the  by-law,  to  the 
effect  that  the  defendants  (or  their  predeces- 
sors) should  **  place  and  keep  within  the  city 
limits  all  their  engines,  machinery,  power- 
houses, repair-shops,  and  construction-shops." 
The  plaintiffs  contended  that  the  defendants' 
hydro-electric  power  plant  at  Lac  du  Bon- 
net, outside  the  city,  was  a  power-house 
within  the  meaning  of  that  clause: — Held, 
upon  a  consideration  of  the  recitals  and 
other  clauses  in  the  by-law,  that  the  terms 
and  conditions  stated  in  the  by-law.  in  so 
far  as  they  related  to  the  operation,  con- 
duct, and  management  of  the  railway  lines 
or  system,  or  any  part  thereof,  and  to  the 
fulfilment  thereof,  were  conditions  precedent 
to  the  continued  enjoyment  by  the  defend- 
ants of  the  rights  and  privileges  conferred 
by  the  by-law ;  and  that  the  plant  at  Lac 
du  Bonnet  was  a  power-house  within  the 
meaning  of  paragraph  11. — By-law  545  was, 
by  statute,  "validated  and  confirmed  in  all 
respects  as  if  the  said  by-law  had  been 
enacted  by   the  legislature:"  —  Held,   that 


this   language  gave   the  by-law   no  greater 
effect  than  if  it  had  been  confined  to  coo- 
firming  it  only ;  and  that  the  contract,  though 
confirmed  by  the  legislature,  still  remained 
a  contract,   which  could  be  waived  by  the 
parties,   and  for  breach  whereof  the  Coart 
could  award  damages.  —  Kingston  y.  King- 
ston, etc..  Electric  Rw.  Co.,  25  A.  R.  463, 468, 
and  Manchester  Ship  Canal  Co.  v.  Manches- 
ter Racecourse  Co.,   [1900]   2  Ch.  352,  fol- 
lowed:— Held,   also,   that  the  clause  of  the 
by-law  as  to  keeping  the  power  houses  and 
machinery  within   the  city  was  not  a  term 
or  condition  relating  to  the  "  operation,  con- 
duct, and  management "  of  the  railway  lines 
or  system  or  any  part  of  the  same."    The 
placing  of  the  power-houses  and  machineiy 
within  the  city  was  not  a  term  or  condition 
as  to  conduct  or  management ;  and  the  word 
**  operate "  was  used  throughout  the  by-law, 
and  the  word  "operation"  was  so  used  in 
this   clause,    as   meaning    "  to   put   into  or 
continue  in  activity,"  and  in  a  sense  differ- 
ent  from    **  construct "    or   •*  maintain."  — 
Held,  also,  that  the  plaintiffs,  having  by  un- 
equivocal acts  recognised   the  continued  ex- 
istence   of    the    defendants'    contract,   after 
knowledge  of  their  use  of  the  power-plant  at 
Lac  du  Bonnet,  had  waived   the  forfeiture. 
— Semble,   that   the   plaintiffs  might  be  en- 
titled to  damages  for  breach  of  the  contract; 
but  damages  were  not  sought  in  this  action. 
— The  plaintiffs  also  sought  to  prevent  the 
distribution   by   the  defendants   in   the  dty 
of  power   generated   outside   its   limits  and 
the  erection  of  poles  and  wires  for  that  pur- 
pose,   without    the   plaintiffs*    consent.     By 
the  statute  incorporating  a  power  company 
which  became  amalgamated  with  the  defend- 
ants, the  comQany  had  power  (by  s.  7)   to 
lay  all  necessary  works  for  the  transmis^on 
and    supply    of   electricity,    including   poles, 
wires,    pipes,   conduits,    and  ^  appliances  of 
every  kind  necessary  or  advisable  therefor, 
which  might,  with  the  consent  of  the  coun- 
cil of  any  municipality  affected,  be  erected 
in   any   of   the  streets   or  highways   of  the 
province,  and  (by  s.  9)  an  appeal  was  given 
to  the  Lieutenant-Crovemor  in  council  in  the 
event  of  a  failure  to  agree  "  as  to  the  terms 
upon  which  the  company  should  be  allowed 
to  exercise  any  of  its  franchises  or  rights 
hereby  conferred :" — Held,  reading  these  two 
sections   together,   that   the   plaintiffs   might 
refuse  to  give  their  consent  for  the  erection 
of  poles  or  wires  within  the  dty  until  the 
company  had  agreed  to  reasonable  terms. — 
It  was  admitted  that  the  company  never  did 
apply    to    the   plaintiffis    for    permission    to 
erect  poles  and  wires  for  the  purpose  of  dis- 
tributing  the   current   developed     at      their 
hydro-electric    plant;    and    that    the    plain- 
tiffs had  never  in  terms  consented  to  the  erec- 
tion of  poles  and  wires  for  that  purpose; 
but   it   was   contended    that    the    plamtifis 
had     done     what     was     equivalent      to    a 
consent,  or  had  by  acts  of  waiyer  and  ac- 
quiescence   estopped    themselyes    from    now 
asserting   that   they  had  not  consented:  — 
Meld,   in   the   circumstances  set  out   hdow, 
that   the  defendants  could  not  rely  on  any 
permit  issued  by  or  with   the  authority  of 
their  engineer  as  granting  the  consent  re- 
quired  by  statute;  .and  that  there  was  no 
evidence   upon   which  an   estoppel   could  be 
based;  and  that  the  defendants  had  no  right 
to  erect  poles  or  wires  tfpon  the  dty  streets 
for  the  purpose  of  transmitting  electric  cor- 
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rent  developed  outside  the  city  for  electric 
lifbt  or  commercial  power:  —  Held,  also, 
that  it  was  not  necessary  for  the  defend- 
ants to  generate  their  own  power  for  the 
poipooe  of  operating  their  cars;  they  were 
entitled  to  use  for  that  purpose  the  direct 
current  generated  at  the  Mill  street  station, 
witlioat  the  consent  of  the  -plaintiffs;  but 
were  not  at  liberty  to  use  that  current  for 
any  other  purpose  until  the  plaintiffs  had 
passed  a  by-law  authorising  them  to  do  so. 
— The  plaintiffs  also  asked  a  dedaration  that 
the  defendants  had  not  the  right  to  make 
use  of  any  electric  power  for  the  operitim 
of  their  cars,  except  such  as  was  developed 
within  the  city: — Semhle,  that  the  plaintiffs 
had  failed  to  shew  that  the  defendants  were 
•0  using  such  power;  but  the  question  of 
their  rights  was  not  decided.  Winnipeg  V. 
Winnipeg  Electric  Rto,  Co.  (1910),  13  W. 
L.  R.  21- 

Above  judgment  was,  upon  appeal  by  defend- 
ants and  cross-appeal  by  plaintiffs,  set  aside, 
and  it  was  declared  by  Court  of  Appeal :  (1) 
that  plaintiffs  were  not  entitled  to  the  relief 
claimed  in  respect  of  the  alleged  breach  of 
clause  11  of  by-law  543;  (2)  that  the  de- 
fendants had  not  acquired  a  right  to  erect, 
maintain,  or  re-erect,  poles  or  wires  on  the 
streets,  lanes,  and  highways  of  the  city  of 
Winnipeg  for  the  transmission  of  electric 
energy  for  any  purpose  other  than  for 
their  street  railway;  and  (3)  that  the 
defendants  should,  upon  due  notice*  remove 
from  the  streets,  lanes  and  highways  of  the 
city,  the  poles  and  wires  used  by  the  de- 
fendants for  any  purpose  other  than  for  their 
street  railway.---Special  order  as  to  costs  of 
Ktion  and  appeal.  Winnipeg  v.  Winnipeg 
-'tec.  «*o.  Co.  (1910),  16  W.  L.  R.  62, 
3ian.  L.  R. 

SBtployaaeat  of  a  seoretary-treas- 
«*«r — Di$mi$Mal  ioithout  cau9e — Salary  — 
Dawiaget.l — ^The  employment  of  a  secretary- 
treasurer  for  a  fixed  period  by  a  municipal 
eoiporation  is  illegal  and  ultra  virea^  see- 
hig  that  bjr  Arti  143  M.  C.  a  secretary-trea- 
surer remains  only  during  the  pleasure  of  a 
nranidpal  council.  He  who  is  employed  for 
a  fixed  period  and  who  is  dismissed  without 
good  cause  cannot  sue  the  person  who  em- 
ployed him  for  the  remaining  period  of  his 
engagement  without  alleging  that  he  has 
soffered  damages.  Demera  y.  Bt.  Sebastian, 
16  R.  L..  n.  8.,  3. 

Employasent  of  oitjr  ensiaeer  —  CaU 

gnry  charter,  #.  117  (7)--^fficer'*—''  Ofli- 
tial**  —  ** Employee**  —  Master  and  ser- 
vant —  Yearly  hiring  —  Reasonable  notice 
of  OswUssaL} — ^A  servant  or  employee  en- 
gaged under  a  yearly  hiring  is  entitled  to 
reasonable  notice  of  dismissal;  and  in  the 
case  of  a  city  engineer  any  period  less  than 
six  months  is  not  reasonable  notice.  In  a 
statute  providing  that  municipal  corporations 
may  pass  by-laws  in  relation  to  certain 
eDoxnerated  matters,  the  word  "  may  "  is  per- 
missive only,  and  does  not  prohibit  such  cor- 
poration from  exercising  their  jurisdiction 
otherwise  than  by  by-law;  and  held,  that 
■.  117  of  the  Calgary  charter,  "  The  council 
laay  pass  by-laws  for  (inter  alia)  (7)  ap- 
po.nting  such  officials  under  such  names  as 
the  council  may  deem  necessary  for  carrying 
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out  the  work  of  the  corporation,  defining 
their  duties,  and  providing  for  their  remun- 
eration," does  not  render  necessary  either  a 
by-law  or  a  contract  under  seal  for  the  en- 
gagement of  such  an  official  or  employee  as 
the  city  engineer.  Bemardin  v.  North  Duf- 
ferin, .  19  S.  0.  R.  581,  applied  and  followed. 
—-At  the  time  of  the  engagement  of  the 
plaintiff  there  was  a  city  by-law  in  force 
which  enacted  that  "all  officers  appointed 
by  the  council  shall  be  deemed  to  hold  their 
respective  offices  during  pleasure  unless 
otherwise  provided  by  Ordinance  or  by-law, 
and  office  hours  except  for  the  mayor,  city 
solicitor,  and  auditors,  shall  be,"  etc.: — 
Heldf  that,  while  the  city  engineer  may  be 
termed  an  ** official,"  he  is  not  an  "officer," 
which  latter  word  is  intended  to  apply  to 
such  officers  as  the  city  clerk,  treasurer,  as- 
sessor, etc.;  whose  powers  and  acts  are  pri- 
marily, and  for  the  most  part,  of  an  execu- 
tive and  coercive  or  quasi-coercive  character, 
and  are  binding  upon  and  affect  the  rights 
of  the  inhabitants  and  ratepayers  of  the 
municipality.  The  city  engineer  is  an  em- 
ployee or  servant,  not  an  "officer."  Speak- 
man  v.  Calgary,  1  Alta.  R.  454,  9  W.  L.  R. 

Employment    of    eonnsel — Services   at 
civic  investigation  —  Powers  of  council  — 
Absence  of  by-lato  or  contract  under  seal — 
Insufficiency  of  resolution  —  Performance  of 
ioork  beneficial  to  corporation  —  Necessity 
for  formal  acceptance  —  Implied  contract  to 
pay  for  «ert^ic1e«.]— The  plaintiff,  a  barrister 
and  solicitor,  was  employed  by  a  special  com- 
mittee of  the  council  of  the  defendants,  a 
city  corporation,  as  counsel  for  the  corpora- 
tion   upon    a    civic    investigation    before    a 
County  Court  Judge,  and  acted  as  counsel. 
The  report  of  the  committee  recommending 
that  they  be  empowered  to  employ  counsel 
was   adopted   by   resolution   of  the   council. 
In  an  action  by  the  plaintiff  to  recover  his 
fees  and  charges  for  the  services  rendered 
to    the    defendants    at   the    investigation : — 
Held,  that  the  defendants  had  power  to  em- 
ploy and  pay  counsel.— 12e  Rural  Municipal- 
%ty  of  Macdonald,  10  Man.  L.  R.  294,  dis- 
tinguished.—JleW,  however,  that  the  defend- 
ants had  not  so  contracted  as  to  be  bound, 
there  being  no  by-law  or  contract  under  seal, 
and  the  employment  of  counsel  not  being  one 
of  the  matters  in  regard  to  which  the  coun- 
cil have  the  right  to  bind  the  corporation 
bv  resolution. — ^Although  the  employment  of 
the  plaintiff  was  within  the  purposes  of  the 
defendants,  and  the  work  done  was  beneficial 
to  the  defendants,  the  defendants  were  not 
liable  because  they  had  done  nothing  since 
the  work  was  completed  from  which  the  law 
would   imply  a  contract  to  pay;   they  had 
neither  accepted  nor  adopted  the  plaintiff's 
work. — In   the  great  majority  of  cases   the 
party  seeking  to  charge  a  corporation  in  an 
informal   contract   has    produced    something 
which  the  latter  may  accept  or  reject  at  its 
option;    if  it   accepts,   it   becomes   liable   to 
pay;   that  does  not  apply  to  advocacy,  the 
acceptance  of  which  can  be  indicated  on^ 
by  some  formal  act. — Review  of  the  English 
and  Canadian  cases. — Campbell  v.  Commun- 
Uy  General  Hospital,  20  O.  L.  R.  467,  criti- 
cised.— The  bare  performance  of  work,  with- 
in the  purposes  of  a  corporation  and  of  bene- 
ficial character,  is  not  sufficient  to  raise  an 
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implied  contract  to  pay.  Manning  v.  Win- 
nipeg  (1910),  15  W.  L.  R.  33. 

Erection  of  lilirary  bvUdinff— Donor 

— Principal  and  agent — Conditional  gift  in 
aid  of  library — Approval  of  gift  by  ratepay- 
ers— Power  of  city  council  to  enter  into  con- 
tract.]— Plaintiffs'  plans  and  specifications 
having  been  accepted  by  the  library  commit- 
tee, tenders  called  for  and  the  defendant 
council  having  accepted  the  report  of  the 
committee,  the  defendants  are  liable  to  pay 
for  these  plans  and  specifications.  On  ap- 
peal the  amount  allowed  was  increased. 
Chappell  V.  Sydney,  7  E.  L.  R.  486. 

EreotiLoa  of  publio  library  —  Resolu- 
tion rescinding  contract  —  Statutory  auth- 
ority— Attorney-Oeneral  —  Relator — Consid- 
eration.]— The  Attorney-General,  on  the  re- 
lation of  M.,  a  ratepayer  of  the  city  of  Hali- 
fax, applied  for  an  injunction  to  restrain  the 
defendants,  the  city  council  of  Halifax,  from 
carrying  into  effect  a  resolution  seeking  to 
rescind  a  previous  resolution  accepting  an 
offer  made  by  C.  to  furnish  a  sum  of  money 
for  the  purpose  of  erecting  a  free  public 
library  building  in  the  city,  on  condition  that 
the  city  would  provide  a  specified  sum  of 
money  for  its  maintenance,  and  would  pro- 
vide a  free  site  for  the  building.  An  in- 
terlocutory injunction  was  granted  (23  C.  L. 
T.  24),  from  which  the  defendant  appealed: 
— Held  per  Townshend,  J.,  that  the  city 
council,  m  passing  the  rescinding  resolution, 
was  acting  within  the  scope  of  its  corporate 
powers,  and  that,  assuming  there  was  a 
breach  of  contract,  no  one  except  the  other 
party  to  the  contract  could  legally  complain 
of  its  action,  or  adopt  remedies  for  the  en- 
forcement of  the  contract;  that  no  public 
ligiic  of  interest  was  endangered  to  justify 
the  intervention  of  tne  Attorney-General.  Per 
Meagher,  J.,  concurring  (without  discussing 
the  position  of  the  relator  or  of  the  Attor- 
ney-General), that  the  question  was  one 
that  was  imminently  proper  for  the  consider- 
ation and  action  of  the  city  council.  Per 
Graham,  B,J.,  (McDonald,  C-J.,  concurring), 
affirming  the  judgment  appealed  from,  that 
the  corporation,  having  accepted  the  offer, 
were  bound  by  its  terms,  and  that  the  pass- 
ing of  the  rescinding  resolution  was  a  breach 
of  contract  which  the  Court  had  power  to 
restrain,  the  council  being  agents  or  trustees 
of  the  citizens  in  securing  the  gift;  that  the 
council  could  not  without  like  authority  re- 
scind a  contract  entered  into  by  statutory 
authority;  that  the  Attorney-General  could 
sue  either  with  or  without  a  relator;  that 
the  words  **  will  guarantee  to  support,"  were 
responsive  to  the  words  **  pledge  itself  by  re- 
solution to  support;"  that  the  detriment  to 
the  city  incurred  at  the  request  of  C.  the 
promise  to  support,  and  the  rates  being 
bound,  was  consideration  to  support  the 
promise  on  the  part  of  C. ;  that  where  a 
promise  to  support  the  '*  library  "  was  asked, 
and  the  resolution  was  to  support  the  *'  lib- 
rary building,"  the  word  **  building "  should 
be  rejected  as  falsa  demonstratio.  Attorney- 
Oeneral  ex  rel.  Mackintosh  v.  Halifaw,  36 
N.  S.  R.  177. 

Ezeoutioa  by  mayor — Authorisation  by 
council — Want  of  consensus  ad  idem.l — ^A 
municipal  corporation  can  be  bound  only  by 
the  acts  of  those  who  have  the  right  to  re- 


present it,  and  if,  in  a  case  *  in  which  it 
can  only  be  represented  by  its  council,  the 
mayor  shall  execute  an  instrument  other 
than  that  which  the  council  has  authorised 
him  to  sign,  such  instrument  is  void  as 
against  the  corporation. — 2.  If  by  reason  of 
a  misunderstanding  one  of  the  iMirties  to  a 
contract  supposes  that  he  is  to  undertake  a 
certain  work,  while  the  other  party  wishes 
him  to  execute  another  work,  there  is  no 
contract  between  them.  (Reversed  by  the 
King*s  Bench.)  Can.  Pac.  Rto.  Co.  v.  Mont- 
real, 21  Que.  S.  C.  225. 

Ifi^tins — Reduction  of  price — ^Execution 
of  contract — ^Part  performance — Tax  by-law. 
Citizens  Telephone  d  Electric  Light  Co.  v. 
Rat  Portage,  1  O.  W.  R.  42;  Rat  Portage 
V.  Citizens  Electric  Co.  of  Rat  Portage,  1 
O.  W.  R.  44. 


IiishtiiLS  of  town. — Necessity  for  by-law 
— Invalidity  of  contract — Part  performance*] 
— ^The  power  conferred  on  a  municipal  coun- 
cil by  Art.  638,  M.  G.,  to  provide  for  the 
lighting  of  the  municipality  in  any  manner 
deemed  suitable,  can  only  be  exercised  in  the 
manner  indicated  by  the  municipal  code,  viz., 
by  by-law  (Art.  616)  :  and  the  council  has, 
therefore,  no  authority  to  contract  for  such 
purpose  under  a  simple  resolution. — 2.  The 
part  execution  of  a  void  or  non-existing  con- 
tract does  not  give  it  validity.  Judgment  in 
21  Que.  S.  C.  241,  reversed.  Town  of  8t. 
Louis  V.  Citizens'  Light  and  Power  Co.^  13 
Que.  K.  B.  19. 


Maater  and  serrant — Hiring  at  monthly  j 
salary  at  pleasure  of  master.] — The  hiring  o^ 
a  municipal  servant  **  at  the  pleasure  of  th  ^^ 
council   at   $75   per   month/'    is    a   monthl.,^ 
hiring  at  the   pleasure  of  the  municipality, 
and   the  employee  cannot,  upon  leaving  his 
employment  in  the  course  of  any  month,  re- 
cover any  salary  in  respect  «f  that  part  of 
the  month   which   has  elapsed.      Sheddan  t. 
City  of  Regina  (1907).  6  Terr.  I*.  R.  290. 

Offer  of  mone^  to  bvild  UbnuT  — 

Special  Act  of  Legislature  —  Power  to  pro- 
cure site — Contract  for  building — Powers  of 
municipality.] — A  sum  of  money  was  offered 
the  city  of  Sydney  for  a  public  library  on 
condition  that  the  city  procured  the  site  and 
provided  for  its  maintenance.  An  Act  of  the 
legislature  empowered  the  city  to  purchase  a 
site  and  tax  the  ratepayers  for  the  cost.  The 
library  committee  of  the  city  council  entered 
into  a  contract  with  0.  for  plans  of  the  bnild- 
ing,  which  were  prepared,  but  the  scheme 
afterwards  fell  through,  the  money  offered 
was  not  paid,  nor  the  library  built.  In  an 
action  by  C.  for  the  price  of  the  plans: — 
Held,  that  the  city  had  no  power  to  make  a 
contract  for  the  building,  and  the  action  coald 
not  be  maintained.  —  Appeal  allowed  with 
costs.  Sydney  v.  Chappell  Bros.  (1910),  30 
C.  L.  T,  689,  43  S.  C.  R.  478. 


Pnrobase     and     sale     of     

eneri^ — Powers  of  corporation  —  Special 
Act — Construction.  Ottawa  Electric  Co.  T. 
City  of  Ottawa,  6  O.  W.  R.  930. 

Reseissioa  —  Charter  —  PrescripHon.} 

— An  action  to  avoid  a  resolution  and  for 
cancellation  of  a  contract  as  ultra  Hres  of  a 
municipality,  is  not  subject  to  the  conditions 
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«nd  prescriptions  enacted  by  its  charter. 
AttheriiH  v.  Tovm  of  Maisonneuve,  7  Que.  P. 
&.  305. 


Besolntion  of  to^m  oonnoil  to  eanoel 
ooaiiaet  fcr  the  constrnction  of  a  building 
thai  has  been  commenced  (Art.  1691  0.  C), 
and  to  indemnify  the  contractor  for  expenses, 
labour  and  damages,  is  intra  vire9  and  valid, 
even  though  there  are  no  disposable  funds 
for  the  purpose  and  no  provision  is  made  to 
levy  them  by  a  special  assessment  during  the 
year.  The  contractor  may  therefore  recover, 
by  action,  the  amount  of  promissory  notes 
sabscribed  by  the  mayor  and  secretary-trea- 
wirer  in  virtue  of  the  resolution.  Ethier  v. 
8te.  RoMe  (1911),  39  Que.  S.  C.  458. 

Sole  of  oorpoxmtlon  Imnds — ^Action  by 
ratepayers  to  set  aside — Sale  at  less  than 
valne  placed  upon  it  by  assessor — Fair  value 
— Absence  of  fraud.  Robertson  v.  Toronto 
(1909),  1  O.  W.  N.  S59. 

Sole  of  load  aequtred  in  aotisf  aetton 
of  orroars  of  toKoa — Specific  performance 
— ReBoluticn  of  council — ttedemption — Dam- 
o^e*.) — At  a  tax  sale  in  November,  1899,  as 
the  price  offered  for  a  lot  owned  by  one  B. 
was  less  than  the  arrears  of  taxes,  it  was  bid 
in  1^  the  corporation.     In  September,  1902, 
the  plaintiff  wrote  the  corporation  asking  if 
they  would  accept  "  the  taxes  and  costs  "  for 
the  property,  and  the  next  day  the  council 
passed    a    resolution    reciting    the    plaintiff's 
offer  and   resolving   to   accept   for   the   pro- 
'^rty  the  amount  of  *' taxes,  costs,  and  in- 
nest,**  amounting  to  $88,  and  the  reeve  and 
k    were  authorised   to  issue   a   deed   for 
y>rice,  and  a  deed  in  the  statutory  form 
^▼eyance  by  the  officers  upon  a  sale  foi 
s  was  prepared  and  signed  and  the  cor^ 
ate  seal  attached,  but  was  not  delivered 
J  the  plaintiff,  who  then  demanded  the  deed 
jDd    tendered    his   cheque   for   $88.      Subse- 
iqnently  the  clerk  received  from  the  agent  of 
B.  Vx%  ftikd  returned  the  plaintiff  his  cheque, 
informing    him    that    B.    had    redeemed    his 
pfoperty.     The  plaintiff  sued  for  specific  per^ 
fsrmance: — Held,   per  Hunter,   G.J.,   at  the 
trial,  that  no  cause  of  action  existed  against 
the  corporation,  and  that  the  action  lay,  if 
•t  all,   only  against  the  reeve  and  derk  as 
perMMur  desiffnatw. — Held,  on  appeal,  revers- 
ing that    decision    (Irving,    J.,    dissenting), 
that  a  contract  had  been  made  out,  and  that 
tbe   plaintiff   had    a    good    cause    of    action 
•Cainst  the  corporation,  but  that,  as  the  land 
hid  been    redeemed   by   the  original   owner, 
specific    performance   could   not   be   granted, 
and  it  was  therefore  referred  to  the  registrar 
to  asoeas   the  damages.     Per  Irving,   J. : — 
Ike  resolution  of  September  did  not  satisfy 
te  reqairements  of  s.  26  of  the  Municipal 
Oios«9  Act,  which  requires  all  contracts  to 
he  made    ander   seal;    a   resolution    to   sell 
mmt   be  followed   up   by   a  contract   under 
tte  otHTporate  seal,  placed  there  by  order  of 
tte  Goancil.     Tracy  v.  District  of  North  Van- 
flMver,   10  B.  G.   R.  235.  Reversed  by  the 
BsDrcme  Court  of  Canada  10th  November, 


liwiylo    CDUuramtoo   proTlded   for   by 
■tetaste  im  auitiers  of  qaaai-deliot  — 

Dtfemee  hp  the  guarantor  in  an  action  on 
tUrmntee— Obligation  to  contest  the  princi- 
fit  actiiim  or  to  indemnify  the  party  damni- 
fsL]  —  Beoourse    on    a    simple    guarantee 


against  the  claims  to  recover  damages  for 
accidents  caused  by  the  bad  condition  of  the 
sidewalks  etc^,  given  by  62  Vict.  c.  58,  s.  300 

nLiW  ?^  ^^'  ^"^  ^^^  ^^*y  «^  Montreal 
^^;l*  *  ^^l  ow'i^'^  or  occupants  bound  to 
maintain  them,  is  only  open  in  case  of  fail- 
ure  on  their  part  to  conform  to  the  statute 
and  civic  by-laws,  or  for  the  failure  to  ™ 
out  some  obligation  in  this  regard.  Henc/ 
an  owner  or  an  occupant  sued  on  a  guarantee 
fn  Vf  V"P  ^^??^^  the  claim  the  fact  that  up 
t  cSl?*"£i''^  the  accident  the  sidewalk  wZ 
m  good  order  and  in  the  state  of  mainten- 
ance prescribed  by  the  statute  and  by-laws 
He  IS  only  bound  to  intervene  and  contest 
the  principal  action  or  to  indemnify  the  ci^ 
^Itl  ^n-^^  been  found  responsible  by  judg- 
ment. City  of  Montreal  v.  Parish  of  St 
Agnes  Montreal,  18  Que.  K.  B.  258 

•w??****^**  performance— Con^rcc*  by  a 
mnt  stock  company  in  consideration  of  a  loan 
from  a  muntotpalcorporation,]-~Held,  a  joint 
stock  company  that  undertakes,  in  considera- 

i'^ZJ^^  ^-  ^""^^  ""^  T""^^  ^^  ^t  ^y  a  municipal 

^I^Il^T'J''  "^^""^  '^  ^y  *°^«al  instal- 
ments extending  over  a  period  of  years,  during 

Z^^^Ll^  yf^^^'  ^?  ^^^^  *  ^^^t^^'^  within  the 

SZ£?nf^^\^i:?*.^°JP'^y°^*°*  ^^  »  stated 
number  of  inhabitants  for  a  minimum  expen- 
diture m  wages,  becomes  indebted  for,  and 
may  be  compelled  at  the  suit  of  the  colora- 
tion, to  pay  the  full  amount  of  the  loanT  in 
case  of  insolvency  and  of  default  in  the 
specific    performance    of    the    obligations    so 

WorS^  mW?*^^/?  ^'  ^«!»«^»««  Aluminum 
Works  (1909).  35  Que.  S.  C.  517. 

Spooiflcatioas  —  Injunction      Allpn.  v 
City  of  Toronto,  1  O.  ^R.  SIS.*  ^• 

Statutes  —  Repugnancy— Act    confirming 
agreement  between  city  corporation  and  street 
railway    company—Clause   in    agreement   in 
effect  repealed  by  section  of  statute— Power 
to   carry  freight,]— An   Act   of   the   British 
Columbia    legislature,    c.    63    of   1894,    con- 
firmed an  agreement  contained  in  a  schedule 
thereto,  made  between  the  plaintiffs  and  de- 
fendants, whereby  the  defendants  were  given 
power  to  construct  a  system  of  street  rail- 
ways m  the  city,  and  proceeded  to  make  cer- 
tain   other    provisions    with    respect    to    the 
rights   and   obligations   of   the   parties.      By 
clause  25  of  the  agreement,   which   was  in 
existence  and  acted  upon  before  the  Act  was 
passed,  it  was  provided  that  cars  should  be 
used    exclusively    for    the    carriage   of    pas- 
sengers;  but  by  s.  16  of  the  Act   (beginning 
In  addition  to  the  powers  conferred  by  the 
agreement  ),  the  defendants  were  authorised 
and  empowered  to  carry  freight  i-Held,  that 
the  two  provisions  were  repugnant;  that  s. 
10  should  be  treated  as  the  later  enactment 
and  as  governing;  and  therefore  the  defend- 
ants should  not  be  restrained  from  construct- 
ing a   line   of   rails   for   the   conveyance   of 
gravel  within  the  citj.—City  d  South  Lon- 
don   Rw,    Co.    V.    London    County    CounciL 
[1891]  2  Q.  B.  513,  followed.-rAe  St  Hyt 
ctnthe  case,  25  S.  C.  R.  168,  distinguished. 
—Judgment  of  Martin,  J.,  affirmed.     Victoria 

R.  336     ^^^""^"^  ^*^-  ^'''  <^^^^>»  ^  W.  L. 

Sapplj  eleotrical  power  —  Action  to 
set  aside  contract  —  Contract  validated  by 
legislature— Action  stayed  thereby,]— FlBin- 
tiff  brought  action  against  the  city  corpora- 
tion, on  behalf  of  himself  and  all  other  rate- 


2923 


KUHICIPAL  cospo&Anons. 


2824 


payers,  to  have  declared  void  a  contract 
entered  into  between  the  corporation  and  the 
Hydro-Electric  Power  Commission  of  On- 
tario, for  the  supply  of  electrical  power  to 
the  inhabitants  of  the  city.  The  action  in 
substance  attacked  the  validity  of  several 
provincial  statutes,  6  Edw.  VII.  c  15,  7  Edw. 
VII.  c.  19,  superseding  the  former  except  as 
to  contracts  already  entered  into,  8  Edw. 
VII.  c.  22,  and  9  Edw.  VII.  c.  19,  both  pro- 
viding for  the  validation  of  by-laws  and  con- 
tracts made  under  the  former  Acts.  At  the 
trial,  judgment  was  given  staying  the  action 
pursuant  to  9  Edw.  VII.  c.  19,  s.  8,  and  not 
making  any  other  order.  Plaintiff  appealed 
to  the  Divisional  Court  and  asked  that  judg- 
ment be  entered  for  plaintiff  as  prayed : — 
Held,  that  the  whole  ground  of  attack  had 
been  taken  away  by  the  legalization  of  the 
by-law  contract,  the  result  was  that  no 
ground  of  interference  appeared,  and  the 
legislation  being  within  provincial  compe- 
tence, there  could  be  a  declaration  to  that 
effect,  but  no  further  order.  No  costs  al- 
lowed. See  S.  C.  (1908),  11  O.  W.  R.  1148, 
(1909),  13  O.  W.  R.  1148,  19  O.  L.  R.  139, 
14  O.  W.  R.  148.  Smith  v.  London  (1909). 
14  O.  W.  R.  1248,  1  O.  W,  N.  280.  Beard- 
more  V.  Toronto  (1909),  14  O.  W.  R.  1262, 
1  O.  W.  N.  278. 

Court  of  Appeal  affirmed  above  judgment, 
approving  of  Smith  v.  London,  14  O.  W. 
R.  1248,  20  O.  L.  R.  133.  Beardmore  v. 
Toronto  (1910).  16  O.  W.  R.  604,  21  O.  L. 
R.  505.  1  O.  W.  N.  1030. 

Snpply  eleetrioal  power  —  By-law  — 
9>  Edw,  VIL  c,  75 — Con,  Mun.  Act,  8.  568 — 
Pleadinff — Rule  261 — No  cause  of  action,] — 
Where  a  municipality  entered  into  an  agree- 
ment with  a  company  to  supply  electrical 
power  to  the  municipality  for  public  purposes 
for  5  years  from  15th  March,  1909,  it  was 
held  valid,  under  Con.  Mun.  Act,  s.  568. 
although  not  submitted  to  the  electors,  and 
9  Edw.  VII.  c.  75  did  not  apply  as  that 
Act  only  affects  by-laws  passed  after  16th 
March,  1909.  Pleadings  that  plaintiff  is  a 
ratepayer  of  the  city  of  B.  and  brings  action 
on  behalf  of  himself  and  all  other  ratepayers 
and  electors  of  B.  to  have  by-law  (above 
mentioned)  declared  ultra  vire$  and  quashed 
because  it  had  not  received  assent  of  electors, 
disclose  no  cause  of  action,  and  should  be 
struck  out  with  costs  under  Con.  Rule  261. 
Hogan  v,  Brantford  (1909),  14  O.  W.  R. 
1117,  1  O.  W.  N.  226. 

Supply  eleotrioal  power  —  By-law  — 
yon-submis9ion  of  contract  to  ratepayers — 
Injunction  granted — Con,  Mun,  Act,  s,  565, 
s.-ss,  1  and  i — 9  Edw.  VIL  c,  75,  s,2  (I).] — 
An  agreement  between  the  town  of  Trenton 
and  defendant  company  providing  for  the 
sale  of  certain  water  power  privileges,  and 
also  a  by-law  authorising  the  making  of  said 
agreement  were  set  aside  as  invalid  under 
(3on.  Mun.  Act,  s.  565  (4)  as  the  by-law  had 
not  been  submitted  to  the  ratepayers  and  it 
was  not  competent  of  the  corporation  to  sell 
their  interest  in  said  water  privileges  or  to 
enter  into  a  contract  to  sell  the  same  with- 
out that  being  done.  An  injunction  was 
granted  restraining  defendant  company  from 
erecting  the  works  contemplated  by  the  agree- 
ment, as  they  had  not  received  the  assent  of 
the  electors  as  required  by  9  Edw.  VII.  c.  75, 
s.  2  (1).  Ahhott  v.  Trenton  (1909),  14  O. 
W.  R.  1101,  1  O.  W.  N.  218. 


Bmpplj  eleetrloal  iK^wor  —  PuhUcaium 
of  by-law  —  Ifon-submission  of  c<mtract  to 
ratepayers — Injunction  granted---6  Edw,  VIL 
0.  15,  9  Edw.  VII.  c.  19,  s,  11.] — Motion  for 
an  injunction  to  restrain  the  coancO  of  a 
municipality  from  executing  a  contract  with 
a  company  for  supplying  electrical  power  to 
the  municipality,  and  from  attaching  the 
corporate  seal  thereto: — Held,  that  the  by- 
law submitted  under  the  Act  of  1906  was  in- 
valid, because  it  did  not  publish  the  estimates 
and  the  contract  so  as  to  enable  the  voters 
to  judge  of  that  on  which  they  were  asked  to 
vote;  that  the  submission  was  not  within  a 
11  of  the  Act  of  1909.  because  it  was  not  and 
was  not  intended  to  be  a  general  snbmission 
of  the  question,  bnt  had  relations  to  the  Act 
of  1906;  and  the  submission  of  the  by-law 
and  contract  was  insufficient  and  illegal  for 
the  want  of  proper  publication;  that  there 
was  in  fact  no  proper  submission  under  a 
533,  and  therefore  s.  11  of  the  Act  of  1909 
could  not  be  invoked  to  support  the  by-law; 
that  the  council  had  no  right  to  enter  into 
the  proposed  contract,  and  an  injunction 
should  go  to  the  hearing  to  restraki  it  from 
so  doing.  Horrigan  v.  Port  Arthur  (1909), 
14  O.  W.  R.  973,  1  O.  W.  N.  169;  affizmed. 
14  O.  W.  R.  1087,  1  O.  W.  N.  216. 

Snpply  of  eleetrie  liskt  for  streets 

— Construction  of  contract — ^"Discoveries  or 
advances  in  the  electric  art" — ^Reduction  ia 
price — ^Arbitration  and  award — Scope  of  sab- 
mission —  Powers  of  arbitrator  —  Refund  of 
money  paid — ^Delay — Profits — ^Reference  back 
— Costs.  Re  Hamilton  d  HamUUm  Catarae' 
Poioer  Co.,  13  O.  W.  R.  121. 

• 

Snpplj  of  ^mm  to  moaieipality — ^' 

tract  with  gas  company  —  Breach  —  i*® 
of  consumer  to  recover  damages — Bflew^ 
of  damage — Loss  of  profits — Vis  major — B 
den  of  proo/.]— ^Under  a  contract  between 
municipal  cori>oration  and  a  gas  company  foi 
the  supply  of  gas  to  the  inhabitants,  each 
one  of  the  latter  has  an  action  against  the 
company,  to  recover  damages  caused  him 
by  breach  of  the  contract — 2.  Such  damageii 
in  the  case  of  a  laundry  establishment  ma 
by  gas.  include  the  wages  paid  to  the  em- 
ployees during  the  stoppage  of  the  work,  hot 
do  not  extend  to  profits  of  merely  possible 
realisation. — 3.  The  burden  of  proof  of  irre- 
sistible force  is  on  the  party  wno  sets  it  op 
as  a  defence,  and  such  proof  most  estahlisk 
the  absolute  impossibility  of  discharging  the 
obligation.  Proof  of  circumstances  that 
merely  render  it  more  onerous  or  difficult,  it 
insufficient  Marhham  v.  Montreai  Oas  Cou, 
34  Que.  S.  C.  10. 

Snpply  of  water — ^Evidence.    Marden  r. 
Town  of  Dundas,  2  O.  W.  B.  856. 

Snpplyins  eleotrioal  oBorsjr — DeUverf  \ 

— Use  of  force — Payment  of  flat  rate  8sWi 
of  commodity  —  Agreement  for  serrtce.]— A  I 
contract  for  the  snpply  of  electrical  eneif7] 
provided  that  the  company  should  famish  to 
the  city,  at  the  switchboard  in  its  pumping 
station,  through  a  connection  to  be  there 
made  by  the  city  with  the  company's  wires, 
an  electric  current  equivalent  to  &  certsin 
number  of  horse-power  units,  during  specified 
hours  daily,  and  the  city  agreed  to  psy  for 
the  same  at  the  rate  of  **$20  per  horse- 
power per  annum  for  the  quantity  of  said 
electrical    current    or    power    actuoUy   de- 
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Kcered"  under  the  contract: — Heldt  that  by 
■applying  the  current  on  their  wires  up  to 
tbe  point  of  delivery  the  company  had  ful- 
filled their  obligation  under  the  contract  and 
was  entitled  to  payment  at  the  flat  rate  per 
hOTK-power  per  annum  for  the  energy  fur- 
nislied,  notwithstanding  that  the  city  had  not 
otihsed  the  force  supplied  during  those  speci- 
fied hours  by  allowing  it  to  pass  into  the 
dty'8  motor. — Per  Girouard  and  Anglin,  JJ. : 
—Tbe  agreement  was  a  contract  for  the  sale 
flf  a  commodity.  —  Appeal  dismissed  with 
eosts.  Montreal  v.  Montreal  Light,  Heat  d 
Powr  Co.  (1909),  42  S.  C.  R.  431,  30  C.  L. 
T.  173. 

flvretj  imposed  by  xniuilcipal  law — 

?foe«rf«re— Tnal  hy  ;«ry.l  —  The  duty  of 
riparian  owners  and  occupiers  of  streets  in 
Montreal  provided  for  in  s.-s.  92  of  s.  300  in 
the  charter  (62  Vict.  c.  58  Que.),  to  guai> 
antee  the  cit7  against  claims  of  indemnity 
for  accidents  caused  by  the  bad  condition  of 
their  sidewalks  arises  from  this  statute  alone 
(Art.  1057  C.  C.)  and  not  from  delict  or 
f«a«i^eiic#.  Recourse  on  the  guarantee 
springing  from  it  does  not  therefore  fall  un- 
der tbe  heading  of  Art.  421,  C.  P.,  and  can- 
not give  rise  to  a  trial  by  jury.  Parish  of 
St.  Agne*  ▼.  Montreal,  18  Que.  K.  B.  263. 

TnuBsf er  of  lands  of  corporation  — 

Action  for  9pecifio  performance — Authority 
to  afis  seal — Evidence  that  affixing  of  seal 
not  authorised — Minutes  of  council — Parol 
etOisnee  to  prove  authority — 'Necessity  for 
Vlow  authorising  contract — Mistake  of  fact 
rPurdtaser  not  a  party  to  mistake.] — Cei> 
1  litigation  was  pending  between  the  plain- 
Vand  defendants  (a  city  corporation)  with 
nrence  to  certain  land,  and  negotiations 
'  settlement  took  place  between  a  com- 
'ittee  consisting  of  members  of  the  council 
tf  the  defendants  and  the  plaintiff,  during 
'Which  an  offer  of  settlement  was  made  to  the 
l^aiatiff,  who  did  not  immediately  accept. 
The  committee  reported  to  the  council,  and, 
•s  a  result  of  what  transpised,  the  defend- 
antB^  solicitor  was  instructed  to  draw  up  an 
agreanent  embodying  the  offer  of  settlement. 
l%is  agreement  was  signed  by  the  mayor, 
who  submitted  it  to  the  plaintiff,  who  also 
Btgned  it,  and  it  was  then  executed  by  the 
secretary-treasurer  of  the  defendants,  and 
the  corporate  seal  affixed,  the  plaintiff  then 
paying  the  purchase  price  agreed.  No  min- 
ates  were  kept  of  the  meeting  which  resulted 
in  the  agreement  being  drawn  up,  the  defend- 
uti'  solicitor  suggesting  that  minutes  be  not 
kept  It  was,  however,  admitted  that  settle- 
>Knt  was  discussed  at  the  meeting  in  ques- 
tion. In  drawing  up  the  agreement  a  mistake 
vu  made,  it  was  alleged,  by  the  defendants, 
whereby  land  was  included  which  it  was  not 
Intended  shoald  be  conveyed,  and,  on  dls- 
eoveiy  of  this  mistake,  the  purchase  price 
irss  tendered  back  to  the  plaintiff,  and  the 
iefcndantE  refused  to  complete.  The  plaintiff 
nteed  to  accept  the  money  tendered,  and 
bioQgfat  an  action  for  specific  performance: 
— ffeli,  that  the  execution  of  the  agreement 
h  question  by  the  mayor  and  secretary-trea- 
•arer  was  prima  facie  evidence  that  they  had 
the  necessary  authority  to  execute  the  agree- 
■ent  on  behalf  of  the  corporation,  and,  in 
the  absence  of  evidence  that  such  authority 
mtt  not  given,  the  agreement  was  valid  and 
hinding. — 2.  That,  while  oral  evidence  is  ad- 
■isnUe  to  prove  what  transpired  at  a  meet- 


ing of  the  council,  yet,  as  it  appeared  in  evi- 
dence that  some  action  in  regard  to  the  exe- 
cution of  the  agreement  in  question  had  been 
taken  at  a  meeting  of  the  council,  and  that 
all  reference  to  such  action  was  deliberately 
omitted  from  the  minutes,  contrary  to  the 
provisions  of  the  Municipal  Ordinance,  at  the 
suggestion  of  the  defendants'  solicitor,  the 
defendants  should  not  be  permitted  to  give 
oral  evidence  of  what  transpired  at  such 
meeting  to  contradict  the  solemn  contract 
entered  into  with  another  person  under  the 
corporate  seal,  especially  when  that  person, 
on  the  faith  of  the  contract,  had  fully  per- 
formed his  part  of  it. — 3.  That  the  defendants 
had  power  to  dispose  of  any  land  not  ac- 
quired or  held  for  a  specific  purpose,  by  reso- 
lution, and  a  by-law  was  not  required  to 
authorise  the  sale. — 4.  That  where  there  has 
been  a  mistake  on  the  part  of  one  of  the 
parties  to  a  contract,  the  other  party  not 
being  a  party  to  the  mistake,  and  where 
nothing  has  been  done  by  such  party  to  in- 
duce the  mistake,  there  must  be  hardship 
amounting  to  injustice  in  keeping  the  party 
making  the  mistake  to  the  contract  before 
specific  performance  will  be  refused.  Mile- 
stone v.  City  of  Moose  Jaw,  1  Sask.  L.  R. 
440,  8  W.  L.  R.  901. 

Work  and  labonr — ^Authority  of  chair- 
man of  board  of  works — Employment  of  sup- 
erintendent— Remuneration  —  Ratification — 
Adoption — Absence  of  by-law  or  resolution — 
Quantum  meruit — ^Parties — CJosts — Scale  of 
— Solicitor  and  client  costs  —  Liability  be- 
tween defendants.  Mcintosh  v.  City  of 
Grand  Forks,  9  W.  L.  R.  8. 

See  Drains  —  Municipal  Elections  — 
Penalty — Street   Railways. 


10.  Debentures  and  Bonds. 

Bond  —  Form  of  —  Statute  authorising 
— Parish  commissioners  —  Liability.] — Aii 
Act  of  the  New  Brunswick  legislature  auth- 
orised the  county  council  of  Gloucester 
county  to  appoint  almshouse  commissioners 
for  the  parish  of  Bathurst,  in  that  county, 
who  might  build  or  rent  premises  for  an 
almshouse  and  workhouse,  the  cost  to  be 
assessed  on  the  parish.  The  municipality 
were  empowered  to  issue  bonds,  to  be  wholly 
chargeable  on  the  parish,  under  their  corpor- 
ate seal  and  signed  by  the  warden  and  secre- 
tary-treasurer, the  proceeds  to  be  used  by 
the  commissioners  for  the  purposes  of  the 
Act.  G.  purchased  from  the  secretary-treas- 
urer of  the  county  a  bond  so  signed  and 
sealed,  and  headed  as  foUows :  "  Alms  House 
Bond — Parish  of  Bathurst."  It  went  on  to 
state  that  "this  certifies  that  the  parish  of 
Bathurst,  in  the  county  of  Gloucester,  Prov- 
ince of  New  Brunswick,  is  indebted  to 
George  S.  Grimmer  .  .  .  pursuant  to  an 
Act  of  Assembly"  (the  above-mentioned 
Act).  In  an  action  by  G.  on  the  bond: — 
Held,  reversing  35  N.  B.  R.  256,  that,  not- 
withstanding the  above  declaration  that  the 
parish  was  the  debtor,  the  county  corporation 
were  liable  to  pay  the  amount  due  on  the 
bond.  Orimmer  v.  Gloucester,  22  C.  L.  T. 
276,  32  K,.  C.  R.  305. 

Bonus  —  Special  rate  —  Railway:] — By 
a  by-law  passed  under  the  provisions  of  ss. 
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886,  694.  and  696  of  the  Municipal  Act,  B. 
S.  O.  1897  c.  223,  a  township  corporation 
was  authorised  to  raise  a  sum  by  issuing  de- 
bentures, to  be  met  by  special  rate,  to  provide 
a  bonus  in  aid  of  a  railway  company,  pay- 
able upon  its  compliance  with  certain  con- 
ditions, no  time  for  compliance  being  limited. 
The  debentures  were  duly  executed,  but  re- 
mained unissued  in  the  possession  and  under 
the  control  of  the  municipality : — Held^  that 
until  the  sale  or  negotiation  of  the  debentures 
there  was  no  debt  on  the  part  of  the  town- 
ship, and  that  the  special  rate  was  not  levi- 
able, though  the  time  fixed  for  payment  of 
some  of  the  debentures  had  passed.  Judg- 
ment below,  32  O.  R.  135,  2  C.  L.  T.  384,  re- 
versed. Bogart  v.  King,  21  C.  L.  T.  229, 
1  O.  L.  R.  496. 


poirers — Condition  imposed 
hy  statute  —  Purchaser  —  ^* Provided"]  — 
Under  the  N.  S.  Act  of  1898,  c.  65,  s.  13, 
the  city  of  Halifax  was  authorised  to  borrow 
certain  sums  of  money,  Including  "  the  sum 
of  $6,500  for  the  extension  north  of  the  Es- 
planade, provided  the  owners  of  the  property 
north  of  the  contemplated  extension  give  and 
convey  to  the  city  the  necessary  land  re- 
quired for  such  extension."  The  work  was 
required  for  the  abatement  of  a  nuisance  of 
which  the  property  owners  in  the  vicinity 
had  been  complaining  for  some  time,  and,  it 
being  understood  that  the  property  owners 
would  convey  to  the  city  the  land  required 
for  the  purpose,  the  city  treasurer  recom- 
mended to  the  council  that  all  sums  required 
during  the  year  1898-99,  including  that  re- 
quired for  the  carrying  on  of  the  work  at  the 
Esplanade,  be  borrowed  at  the  same  time,  as, 
by  doing  so,  the  expense  would  be  lessened, 
and  a  better  price  obtained  for  the  deben- 
tures. This  recommendation  was  adopted  by 
the  city  council,  and  the  amount  in  question 
was  included  with  other  amounts  to  be  Bor- 
rowed, and  debentures  issued  for  the  whole. 
The  plaintiff,  a  ratepayer,  whose  rates  were 
increased  by  the  amount  of  84  cents  annually 
for  interest  on  the  loan,  applied  for  a  writ  of 
certiorari  to  remove  into  the  Supreme  Court 
the  record  of  proceedings  of  the  committee  on 
public  accounts,  the  tenders  committee,  and 
of  the  city  council  relative  to  the  borrowing 
of  the  amount  represented  by  the  loan,  as 
part  of  the  consolidated  fund  of  the  city, 
and  the  estimates  of  income  and  expenditure 
of  the  city  for  the  year  1902,  the  principal 
ground  being  that  the  rate  which  was  made 
upon  the  basis  of  the  estimates  included  in- 
terest on  the  sum  of  $6,500: — Held,  that, 
with  respect  to  the  issue  of  bonds  for  the 
amount  in  question,  there  was  not  merely  a 
defective  execution  of  a  power,  but  a  total 
want  of  it ;  that  the  word  "  provided  "  in  the 
Act  was  intended  to  create  a  condition  pre- 
cedent to  the  exercise  of  the  borrowing  power ; 
that  the  purchaser  of  the  debentures  was 
bound  to  examine  the  statute  under  the  au- 
thority of  which  they  were  issued,  and,  had 
he  done  so,  would  have  been  made  aware  of 
the  fact  that  the  terms  of  the  statute  had 
not  been  satisfied,  there  being  nothing  in  the 
face  of  the  debentures,  or  in  any  of  the  pro- 
ceedings of  the  council,  so  far  as  disclosed, 
to  convey  any  intimation  that  the  condition 
subject  to  which  the  power  was  to  be  exer- 
cised had  been  performed ;  that  the  word 
"  provided,"  as  used  in  the  Act,  was  an  apt 
word  to  create  a  condition,  being  synonymous 
with  "  if,"  "  when,"  and  "  as  soon  as,"  Hart 
V.  Halifax,  35  N.  S.  R.  1, 


Borrowing  powers  —  Resolution  of 
council  — .  ultra  vires.]  —  A  town  cor- 
poration has  not  the  power  to  borrow 
money  nor  to  issue  debentures  in  repayment, 
except  for  fixed  purposes  provided  by  sta- 
tute. Therefore,  a  resolution  of  a  town  coun- 
cil which,  after  a  recital  of  repairs  to  be 
made,  without  specifying  the  cost,  and  of  the 
opportunity  of  obtaining  an  engine  and  of 
installing  it  at  the  price  of  $10,000,  author- 
ises a  borrowing  of  $50,000,  *'  to  cover  these 
expenses,  and,  if  there  is  ground,  for  every 
purpose  of  public  interest  provided  by  sta- 
tute," does  not  sufficiently  determine  the  ob- 
ject and  the  use  to  be  made  of  the  money, 
and  upon  these  grounds  is  void. — 2,  An  offer 
made  to  a  municipality  for  the  purchase  of 
its  debentures  at  a  specified  rate,  which  is 
feigned  and  simulated,  is  void,  and  a  resolu- 
tion accepting  it  is  eoually  void.  M^ard  y. 
La  ViUe  de  Bordeaux,  34  Que.  S.  G.  335. 

By-law  —  Estimates — Sinking  fund.] — 
A  by-law  to  raise  $3,000  by  debentures  to 
build  a  $10,000  bridge  will  be  set  aside  when 
not  in  conformity  with  the  provisions  of  arts^ 
494  and  495,  M.  C.  Such  by-law  should  be 
based  upon  precise  estimates  and  provided  for 
the  levying  of  a  sinking  fund  as  well  as  in- 
terest upon  the  loan.  Pritchard  v.  Wake- 
field, 24  Que.  S.  C.  100. 

By-law  anthorislng:  barrowing — Sale 
of  debentures  at  discount — Validity — Inter- 
est.   Viau  y.  Maisonneuve,  4  E.  L.  R.  559. 

By-law  gvaranteeiiic  —  Statute — Con 
struction   —    Approval    hy    ratepayers    a* 
Lieutenant'Oovemor.]  —  A  by-law  enaq. 
under  the  Towns  Corporation  Act  (c.  Ito 
11.   Revised   Statutes  of  Quebec,   1888  )>n 
the  respondent  corporation  guaranteed  de. 
tures  to  a  specified  amount  to  be  issued  b> 
company   with    which    the   corporation    con 
tracted  for  the  execution  of  a  public  work 
within  the  municipality ;  but  the  same  had 
not  been  submitted  to  the  municipal  electors 
for  their  approval  or  to  the  Lieutenant-Gov- 
emor  for  his  authority: — Held,  in  a  suit  by 
debenture-holders    against    the    corporation, 
that  the  guarantee  was  in  consequence  ultra 
vires : — Held,  also,  with  regard  to  tiie  speGud 
Act  (60  V.  c.  78)  under  which  the  company 
was  incorporated,  that  the  above  contract  in- 
volved a  financial  obligation  on  the  part  of 
the   corporation   within    the   meaning   of   a. 
7   (c).     Both  under  that  section  and  s.  27, 
which  should  be  read  together,  a  by-law  mast 
be  approved  by  a  majority  of  the  whole  body 
of  ratepayers.    Judgment  in  11  Que.  K.  B. 
77  and  33  S.  G.  R.  50,  affirmed.    Hansim  ▼. 
Grand  Mire,  [1904]  A.  O.  789. 

DefeotiTe  by-law  —  Remedial  statute,^ 
-A  municipal  by-law  was  passed  in  18^ 


on  which  debenturss  were  issued,  which  pro- 
vided for  payment  of  the  interest,  but  failed 
to  provide  for  payment  of  the  principal.  The 
statute  3  Edw.  VII.  c.  18,  s.  98  (O.),  enacts 
that  "  where  in  the  case  of  any  by-law  here- 
tofore or  hereafter  passed,  the  interest  for 
one  year  or  more  on  the  debentures  issued 
under  such  by-law  and  the  principal  of  the 
matured  debentures  (if  any)  has  or  shall 
have  been  paid  by  the  municipality,  the  by- 
law and  the  debentures  issued  thereunder  re- 
maining unpaid  shall  be  valid  and  binding:" 
— Held,  that  the  effect  of  this  is  to  make  one 
payment  of  interest  validate  the  debenture  in 
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respect  to  which  it  is  paid,  and  one  payment 
of  principal  validate  the  debenture  in  re- 
spect to  which  it  is  paid^;  and  that  accord- 
ingiy  the  debentures  here  in  question  fell 
within  the  scope  of  this  remedial  enactment. 
Standard  fAfe  Assurance  Co.  v.  Tweede,  23 
C.  L.  T.  324,  6  O.  L.  R.  653,  2  O.  W.  R.  731, 
747,  922,  983. 

Form  of  —  Sinking  fund  —  Assent  of 
Lieutt^ant'Govemor,'^ — A  by-law  (not  be- 
ing  for  local  improvements)  which  provides 
for  the  postponement  of  the  payment  of  the 
principal  to  the  end  of  the  term  over  which 
the  debentures  are  to  run,  and  for  the  same 
beins  met  by  a  sinking  fund,  instead  of  pro- 
viding for  the  payment  of  the  principal  by 
equal  instalments,  is  not  in  accordance  with 
the  Municipal  Ordinance  (C.  O.  1898  c  70), 
and  for  that  reason  the  Lieutenant-Governor 
in  Council  is  warranted  in  withholding  bis 
assent  thereto.  In  re  Edmonton  By-law ^  21 
a  L.  T.  100,  4  Terr.  L.  R.  450. 

GuaraateeiBK  —  Approval  of  ratepay- 
en. — Held,  following  Corporation  de  la 
Pointe  Gatineau  V.  Henson,  10  Q.  B.  346, 
that  a  by-law  authorising  a  municipal  cor- 
poration to  guarantee  debentures  issued  by  a 
company,  is  not  valid  until  it  has  been  ap- 
proved by  a  vote  of  the  ratepayers,  and  by 
the  Lieutenant-Governor  in  Council.  And 
compliance  with  these  conditions  is  not  af- 
fected or  dispensed  with  by  s.  27  of  60  V.  c. 
78  (Q.).  Hanson  v.  Grand  M^e,  11  Que. 
K.  B.  77. 

CHuwantecAmg  payment  of  maanf  ae- 
^■Myi-wg  eo/s  debentures — Bonus — Assent 
*  of  ratepayers — Application  to  quash — Con, 
^}iun.  Art,  190S,  (O.),  ss,  S66,  S84,  SOla.]— 
•An  application  to  quash  a  town  by-law  auth- 
orizing the  corporation  to  guarantee  j)ayment 
of  certain  debentures  of  Robert  Bell  Engine 
&  Threshing  Co.,  on  the  ground  that  it  created 
a  debt  but  provided  no  way  of  paying  the 
same.— -Meredith.  O.J.C.P.,  held,  that  s.  384 
of  the  Con.  Mun.  Act,  1903  (O.),  applies 
only  in  the  case  of  the  municinality  being  the 
primary  debtor,  not,  as  here,  where  it  was 
only  guarantor  and  might  never,  in  fact,  be 
Rqaind  to  pay.  Application  dismissed  with 
costs.  Re  Holmested  d  Seaforth  (1910).  17 
O.  W.  R.  1060.  2  O.  W.  N.  464. 

Illegal  assessment  —  Validity  of  deben- 
tures —  Motion  to  quash  whole  rate  —  Cer- 
UararL] — By  c  65  of  the  Nova  Scotia  Acts 
of  1888,  the  council  of  the  dty  of  Halifax 
wei«  authorised  to  borrow  on  the  credit  of 
tlie  city  of  Halifax  a  sum  not  to  exceed 
96,^00  for  the  extension  north  of  the  esplan- 
ade: provided  the  owners  of  property  in 
fiont  of  the  contemplated  extension  should 
five  and  convey  to  the  city  the  land  re- 
quired; and  it  was  enacted  that  the  sum 
when  borrowed  should  form  part  of  the  con- 
scdidated  fund  of  the  city,  and  debentures 
should  be  issued  by  the  city  therefor  under 
the  provisions  of  c.  24  of  the  Acts  of  the 
legisUture  of  Nova  Scotia  for  1880.  The 
said  sum  of  $6,500,  together  with  other  sums, 
was  subsequently  borrowed,  and  debentures 
issued  to  cover  the  amount  of  the  loan.  There 
was  nothing  to  distinguish  the  debentures 
issued  in  respect  of  the  sum  of  $6,500  from 
those  issued  with  respect  to  the  balance  of 
the  loan.  The  owners  of  property  in  front 
of  the  proposed  extension  refused  to  convey. 


and  it  was  not  disputed  that  the  loan  was 
prematurely  made.  The  application  was  for 
a  writ  of  certiorari  to  remove  the  whole  rate 
for  1901  into  the  Supreme  Court.  On  be- 
half of  the  city  corporation  it  was  contended 
that  the  holders  of  the  debentures  could 
enforce  against  the  city  payment  of  the  de- 
bentures and  the  interest,  and  therefore  the 
rate  should  not  be  quashed.  By  reason  of 
the  loan  the  rate  of  the  applicant  was  in- 
creased 84  cents  a  year: — Held,  that  the  ap- 
plication must  be  refused.  In  re  Hart  and 
City  of  HaUfaof,  21  C.  L.  T.  480. 

Issned  to  assist  a  railway — Purchase 
by  mayor  and  his  co-partner — Resale  at  a 
profit] — P.  C.  held  him  a  trustee  for  the 
city  and  ordered  him  to  account  for  the 
profit.  It  made  no  difference  that  the  profit 
was  made  by  the  mayor  and  his  partner 
jointly  and  not  by  the  mayor  alone.  Bowes 
v.  Toronto  (1858),  O.  R.  3  A.  C.  10,  11 
Moo.  P.  C.  463.  Digested  under  Tbusts  and 
Tbustees. 

lioans  —  Appropriations  —  Sinking  fund 
— Mandamus  —  Deposit  —  Interest — Action 
— Status  of  plaintiff.]  —  Mandamus  lies  to 
compel  the  corporation,  but  not  the  treas- 
urer, a  mere  official  acting  under  the  orders 
of  the  council,  to  deposit  in  an  incorporated 
bank,  or  the  hands  of  the  provincial  treas- 
urer, appropriations  in  hand,  but  not  those 
of  previous  years  diverted  to  other  uses,  to 
the  credit  of  interest  and  sinking  funds  on 
loans  made  in  virtue  of  by-laws,  passed 
under  the  provisions  of  56  V.  c.  52,  ss.  374, 
375,  376,  380,  and  412.  2.  It  is  a  duty  im- 
posed by  law,  and  not  discretionary  with  the 
council,  to  make  such  deposit,  and  once  ap- 
propriations are  made  to  pay  interest  and 
sinking  funds,  the  council  cannot  afterwards 
change  such  appropriations,  nor  divert  the 
funds.  3.  After  payment  of  the  absolutely 
necessary  expenses  of  municipal  government, 
the  balance  of  the  revenue  should  be  applied 
to  payment  of  interest  and  sinking  funds, 
and  not  to  improvements,  betterment  of 
streets,  etc.,  debts  for  which  are  not  privi- 
leged and  take  no  preference  over  sinking 
funds.  4.  Where  appropriations  for  pay- 
ment of  interest  and  sinking  funds  for  prev- 
ious years,  had  been  collected  from  the  tax- 
payers, and  diverted,  and  no  money  remain- 
ed in  the  treasury  to  pay  except  the  cur- 
rent year's  interest  and  sinking  funds — as 
the  city  had  exceeded  the  limit  of  its  borrow- 
ing powers — to  order  the  city  to  pay  the 
previous  years'  interest  and  sinking  funds 
so  diverted,  from  the  current  year's  appro- 
priations, would  be  to  suspend  its  function 
of  municipal  government ;  and  the  petitioners' 
demand  was  granted  for  the  current  year's 
appropriation  only.  5.  An  occupant  not  an 
elector  paying  municipal  taxes,  is,  with  the 
electors,  interested  in  municipal  administra- 
tion, and  has  the  right  to  compel  the  city  to 
perform  the  duties  imposed  by  law  upon  the 
corporation.  Trudel  v.  Hull,  24  Que.  S.  C. 
285. 

Motion  to  quaali  debenture  by-law — 

Admitted  illefjal — Costs  against  municipality 
— Delay  to  obtain  legislative  sanction  of  by- 
law refused.] — Motion  to  quash  a  municipal 
debenture  by-law,  admitted  by  counsel  to  be 
illegal.  Counsel  urged  that  the  municipality 
should  not  pay  costs  as  the  applicant  was 
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reeve  for  1907,  1906,  and  1909,  and  that  It 
was  due  to  his  failure  to  raise  enough  money 
for  these  years  that  it  became  necessary  ro 
raise  money  by  debentures,  and  asked  for  a 
delay  to  obtain  legislative  sanction  of  said 
by-law.  Riddell,  J.,  quashed  the  by-law  with 
costs.  Delay  refused.  Re  Dovis  d  Beams- 
ville  (1910),  17  O.  W.  R.  986,  2  O.  W.  N. 
423. 


11.  Drainage — See  Drains. 


12.  Electrical  Works, 

By-law  —  Motion  to  quash  —  Irregu- 
larity,}— ^Motion  to  quash  a  municipal  by- 
law for  the  construction  of  electric  light 
works,  upon  the  ground  that  s.  569  (5)  of 
the  Municipal  Act,  1903,  3  Edw.  VII.  c 
19  (O.),  had  not  been  complied  with,  inas- 
much as  there  had  been  only  publication  in 
four  weekly  issues  of  a  weekly  paper  instead 
of  for  one  month,  and  also  upon  the  ground 
of  the  omission  to  appoint  and  give  notice  of 
the  omission  to  appoint  and  give  notice  of  the 
appointment  of  a  day  for  finally  considering 
the  by-law  in  council ; — Held,  that  under  the 
circumstances  the  jurisdiction  to  quash 
should  not  be  exercised,  although  the  first 
objection  was  a  substantial  one,  inasmuch 
as  the  by-law  might  be  validated  by  regis- 
tration under  s.  399  and  the  irregu- 
larities had  not  affected  the  result. — 
The  jurisdiction  to  quash  on  motion 
conferred  by  s.  378  of  the  Municipal  Act, 
1903,  ought,  generally  speaking,  to  be  exer- 
cised in  every  case  of  an  illegal  by-law  which 
cannot  be  validated ;  but  in  the  case  of  one 
which  can  be  validated,  it  should  be  exercised 
only,  generally  speaking,  when  the  irregu- 
larities in  question  affected  or  might  have 
affected  the  passing  of  it.  Cartwright  v. 
Napaneey  11  O.  L,  R.  69.  6  O.  W.  R.  773. 

By-law  regnlating  eleetrieal  oon- 
■tmotlon  —  Scope  of  —  Permit  necessary 
before  work  done — Conviction.  Rem  v.  Cope 
d  Frey  (B.C.).  4  W.  L.  R.  253. 

Eleetrio  light  company  —  Right  to 
place  poles  on  highway.] — The  defendants, 
an  electric  light  company,  placed  poles  upon 
plaintiffs'  highway  without  express  permis- 
sion. Plaintiffs  passed  by-law  allowing 
poles  to  remain  on  payment  of  rental,  the 
execution  of  bond  to  indemnify  the  plaintiffs 
against  actions  for  damages,  and  payment 
of  costs  of  obtaining  legislation  to  confirm 
the  by-law.  This  the  company  failed  to  do. 
The  plaintiff  issued  a  writ  claiming  the  rent 
provided  for  in  the  by-law: — Heldt  that  the 
defendant  company  had  no  right  upon  the 
highway  without  legislative  sanction.  Buoke 
v.  New  Liskeard  (1909),  14  O.  W.  R.  841, 
1  O.  W.  N.  123. 

Eleotrioal  works  —  Statute  authorising 
— Imperative  or  permissive  —  Damages  to 
lands  by  dam—  Temporary  structure — Inde- 
pendent contractor — Control  by  corporation. 
CUpsham  V.  OriUia,  4  O.  W.  R.  121. 

Hydro-Eleotrio    Power    ComniiaBloii 

Act  —  By-law  authorising  contract  with 
commission  for  supply  of  power  —  Price 
limited  therehy — Approval  of  electors — Con- 


tract without  limitation  as  to  price — By-law 
authorising  execution — Refusal  of  mayor  to 
execute  —  Mandamus.] — Under  the  Hydro- 
Electric  Power  Commission  Act,  6  £k]w.  YIL 
c.  15  (O.),  and  the  substituted  Act,  7  Edw. 
YIL  c.  19  (O.),  municipal  corporations  are 
empowered  to  submit  by-laws  to  the  electors 
authorising  the  entering  into  contracts  with 
the  Commission  for  de  supply  of  power, 
and,  on  receiving  the  electors'  assent,  to 
enter  into  such  contracts.  A  by-law  was 
submitted  to  and  approved  by  the  electors  of 
a  town,  and  passed  by  the  council,  authoris- 
ing the  entering  into  of  such  a  contract,  at  a 
price  from  $17.37  to  $22  per  horse  power, 
which  was  to  include  all  charges.  A  further 
by-law  was  passed  authorising  the  borrowing 
of  $66,000  for  such  purposes,  which  was  also 
sanctioned  by  the  electors.  A  contract,  in 
the  form  given  in  schedule  B  of  the  Act  of 
7  Edw.  VII.  c  19  (O.),  was  submitted  by 
the  Commissioner  to  the  corporation  for 
execution,  which  did  not  contain  any  limita- 
tion as  to  price;  and  a  by-law  rati^ing  and 
accepting  Uiis  contract  was  introduced  and 
received  the  necessary  three  readings  hy  the 
council,  but  was  not  submitted  to  the  dector^ 
ate,  to  which,  as  well  as  to  the  contract,  tiie 
mayor  refused  to  affix  the  corporate  seal,  on 
the  ground  that  the  contract  ^d  not  contain 
any  limitation  as  to  price: — Held,  that  his 
refusal  was  justifiable,  for  the  by-law  was  a 
breach  of  faith  towards  the  electorate,  in 
view  of  the  by-law  which  had  been  submitted 
to  and  approved  of  by  them,  while  the  con- 
tract was  illegal  as  contrary  to  6  E]dw.  YIL 
c.  15  and  7  Edw.  VII.  c.  19  (O.). — ^An  ap- 
plication for  a  mandamus  to  compel  execution 
by  the  mayor  was  therefore  refused. — Sec- 
tion 333  of  the  Municipal  Act,  3  Edw.  VILt- 
c.  19  (O.),  under  which  execution  by  fco 
mayor  may  be  compelled,  applies  where  thin 
matter  is  one  of  policy  merely,  and  not 
where,  as  here,  the  validity  of  the  council's 
action  is  in  question,  and  they  are  acting 
without  jurisdiction. — Held^  also,  that  the 
contract  was  not  validated  by  8  Edw.  YU. 
c.  22  (O.),  as  that  Act  only  applies  to 
validate  contracts  which  have  been  assented 
to  by  the  electors.  Re  Toum  of  Oalt  By-law 
No.  904,  Re  Scott  d  Patterson,  12  O.  W.  R. 
637,  17  O.  L.  R.  270. 


Ownership  of  eleetrio  light 

Light  supplied  to  house — Remedy  for  non- 
payment —  Lien  —  Ehiforcement  against 
landlord  on  tenant's  default.  Steu)art  v.  Ed- 
monton (Alta.),  8  W.  L.  R.  62. 

Purchase  and  sale  of  eleetrieal 
energy  —  Special  Act  —  By-laws  —  Con- 
tract.]— A  special  Act,  57  V.  c  75  (O.), 
enacts  that  the  defendants  shall,  in  addition 
to  the  powers  conferred  by  the  Monicipel 
Light  and  Heat  Act,  which  is  thereby  in- 
corporated, have  power  to  produce,  manu- 
facture, and  use,  and  supply  to  others  to  be 
used,  electricity  for  motive  power  and  for 
any  other  purpose  to  which  the  same  can  be 
applied  .  .  .  and  to  acquire  and  hold 
lands,  water  powers,  machinery,  and  all  othia 
property  .  .  .  necessary  therefor,  and 
shall  for  and  with  respect  to  such  powers 
and  purposes  have  all  and  every  the  powers 
which  are  by  the  said  Act  conferred  o& 
municipal  corporations  with  respect  to  light 
and  heat.  In  reliance  on  this  Act,  the  de- 
fendants passed  a  by-law  providing  for  the 
execution  of  an  agreement  with  a  private 
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company  for  the  supply  to  the  defendants  of 
elecdrical  power,  which  they  contemplated 
using  and  supplying  to  others  by  means  of  a 
certain  property  and  plant  which  they  had 
acquired  from  another  company : — Held,  that 
the  by*law  was  ultra  vires  because  the  special 
Act  did  not  authorise  the  defendants  thus  to 
purchase  electricity  for  using  and  supplying 
to  others,  but  only  themselves  to  enter  upon 
the  process  of  production  and  manufacture  of 
electricity  so  produced  and  manufactured, 
and  to  supply  it  to  others.  Ottawa  Electric 
Liffht  Co.  y.  Ottawa,  12  O.  L.  R.  290,  8  O. 
W.R.204. 


13.   EXFBNDITUBB. 

AeqwIsltloaL  of  lands  at  tax  sale  — 

8§le  by  tender  —  Resolution  of  council  to 
eectpt  lower  tender — Action  hy  higher  ten- 
derer to  restrain  sale  —  Insuf/lcient  reasons 
for  accepting  lower  tender.] — ^This  was  a 
motion  to  quash  appeal  by  defendant  corpora- 
tion to  Divisional  Ck>urt  from  the  judgment 
of  Magee.  J.,  upon  an  action  to  restrain  de- 
fendants, the  corporation  of  the  City  of 
Bdlerille,  from  proceeding  with  a  sale  to  de- 
fendant Caldwell  of  certain  lots  acquired  by 
tlie  corporation  under  the  Assessment  Act  in 
satisfaction  of  arrears  of  taxes.  This  action 
was  dismissed  by  Street,  J,,  and  the  plaintiff 
appealed  to  a  Diyisional  Court,  which  held 
(5  0.  W.  R.  310),  that  the  plaintiff  was  en- 
titled to  succeed,  unless  the  defendant  cor- 
poration could  prove  at  a  further  trial  good 
.reascms  which  induced  them  to  sell  to  defend- 
it  CaldwelL  The  defendant  corporation 
to  have  a  further  trial,  and  it  took 
before  Magee,  J.,  without  a  jury,  at 
iville,  on  2nd  May,  1905  :—Held,  plaintiff 
enticed  to  have  his  offer  accepted  nor  to 
it  the  corporation  from  selling  for  less 
the  amount  of  his  offer,  but  he  was 
entitled  to  an  injunction  to  restrain  them 
from  closing  the  sale  to  Mr.  Caldwell  on  the 
basis  only  of  the  action  of  the  special  com- 
odttee  or  of  the  council,  6  O.  W.  R.  1.  Upon 
niotion  to  quash  above  appeal,  it  was  held 
that  the  mere  payment  of  money  as  directed 
by  a  judgment  is  not  a  bar  to  an  appeal  from 
that  judgment  by  the  party  making  such  pay- 
ment (reference  to  Pierce  v.  Palmer,  12  P. 
R.  306),  and  if  the  existing  injunction  was 
removed  and  the  appellants  were  declared  to 
be  at  liberty  to  carry  out  the  sale,  there  was 
nothing  to  support  the  contention  that  the 
defendant  Caldwell  could  not  purchase  the 
lands  in  question ;  also,  that  there  was  noth- 
nig  to  prevent  his  co-defendants  from  taking 
steps  by  appeal  to  rcdieve  themselves  from  an 
onerous  judgment  which  they  allege  to  have 
been  pronounced  in  error.  Phillips  v.  BeUe- 
viBe,  6  O.  W.  &.  129,  10  O.  L.  R.  178. 


—  Quo  warranto  —  Action  hy 
TOtepayer  —  AI«ntcipol  corporation  —  Pay- 
»emt  of  uumey  —  Statutory  procedure  — 
—Matter  of  form  —  "  Montreal  City  Char- 
ter,^  M.  12,  S34,  5*8  —  5  Edw.  VIL,  o.  €2, 
ss,  $,  27 A — ^An  action  by  a  ratepayer  of  the 
city  of  Montreal  to  compel  the  members  of 
the  finance  committee  of  the  dty  council  to 
Knnburse  the  dty  for  moneys  which  it  was 
•Oeged  they  authorised  to  be  illegally  ex- 
pended and  asking  for  their  disquidification 
nder  s.  338  of  the  "  aty  Charter,"  is  not  a 
Pioeeedinc  In  9^o  warranto  under  the  provi- 
of  Arts.   987  et  seq.  of  the  Code  of 


Civil  Procedure. — ^By  s.  334  of  the  Chartei 
(3  Edw.  VII.,  c  02,  s.  27),  the  dty  council 
of  Montreal  must  at  the  end  of  each  year 
appropriate  the  sums  at  its  disposal  from  the 
revenues  of  the  dty  for  the  services  during 
the  comine  year,  induding  a  reserve  of  S 
per  cent.,  2  per  cent,  of  which  is  to  provide 
for  unforeseen  expenses.  By  s.  42,  at 
amended  by  3  Edw.  VII.,  c.  02,  s.  6,  th« 
finance  committee  of  the  council  must  con- 
sider all  recommendations  involving  the  ex- 
penditure of  money,  unless  an  appropriation 
has  been  already  voted.  An  item  of  unfore- 
seen expenditure,  namely,  the  payment  of  ex* 
penses  of  a  delegation  to  France,  came  be- 
fore the  council  and  was  passed  and  sent  to 
the  finance  committee,  which  directed  the 
city  treasurer  to  pay  the  amount,  and  it  was 
paid  accordingly: — Held,  the  Chief  Justice 
and  Girouard,  J.,  contra,  that  the  reserve 
of  2  per  cent,  for  unforeseen  expenses  was 
not  an  appropriation  of  the  amount  so  di- 
rected to  be  paid.  —  Held,  also,  the  Chief 
Justice  and  Girouard,  J.,  dissenting,  that 
under  the  provisions  of  the  charter  it  is 
essential  that  every  recommendation  for  the 
payment  of  money  where  there  has  been  no 
appropriation  for  the  payment,  must  receive 
the  consideration  of  the  finance  committee 
and  its  sanction  or  refusal  to  sanction  sudi 
payment  before  final  action  thereon  by  the 
coundl.  That  such  a  payment  without  thic 
formality  even  though  bona  fide,  and  though, 
in  fact  sanctioned  by  the  finance  committee 
after  being  finally  dealt  with  by  the  council 
and  though  the  dty  was  not  prejudicec 
thereby,  is  an  illegal  expenditure  and  in- 
volves the  consequences  provided  by  s.  338 
of  the  "City  Charter."  Appeal  allowed 
with  costs.  Larin  v.  Lapointe  (1909).  42 
S.  C.  R.  521 ;  30  C.  L.  T.  175. 

Borrowing  powers  —  "  Ordinary  eo^ 
penditure  "  —  School  purposes — Costs,] — ^The 
power  conferred  upon  a  munidpality  by  the 
Munidpal  Act,  R.  S.  O.  1897  c.  223,  s.  435, 
of  borrowing  money  to  meet  current  expendi- 
ture is  distinct  from  the  power  conferred  by 
that  section  of  borrowing  money  for  school 
purposes,  and  the  amount  borrowed  for  the 
former  purpose  must  not  exceed  eighty  per 
cent,  of  the  amount  collected  in  the  precedini^ 
munidpal  year  for  the  current  expenditure  of 
the  munidpality,  apart  from  the  expenditure 
for  school  purposes.  Where  this  limit  had 
been  exceeded,  but  before  the  action  was 
tried  the  money  had  been  repaid,  the  plaintifC, 
who  sued  on  behalf  of  himself  and  all  other 
ratepayers,  was  held  entitled  to  have  the 
merits  of  the  case  disposed  of,  and,  in  the 
result,  his  costs  awarded  to  him,  and  this 
although  the  borrowing  had  taken  place  to 
enable  the  munidpality  to  carry  on  prior 
litigation  pending  between  the  plaintiff  and 
the  municipality.  Holmes  V.  Ooderich,  23 
C.  L.  T.  12,  5  O.  L.  R.  33,  1  O.  W.  R.  367, 
814. 

Compulsory  andlt  —  Appointment  of 
auditor  —  Payment  for  services — ^Demand  — 
Attorney-General.  WUHamson  v.  Elizabeth- 
town,  2  O.  W.  R,  977. 

Credit  lesally  Toted  —  Eapenses  in- 
curred— Payment — Treasurer — City  charter,] 
— What  Art.  336  of  the  charter  of  the  dty  of 
Montreal  forbids  to  its  council  and  its  com- 
mittees, and  what  Art.  338  punishes,  is  not  the 
ordering  of  payment  of  expenses  already  in- 
curred without  thdr  being  covered  by  a  credit 
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legally  voted,  but  the  incurring  of  them  with- 
out such  a  credit.  The  prohibition  against 
paying  these  expenses  is  only  directed  to  the 
treasurer  of  the  city. — 2.  The  restrictions 
provided  by  Arts.  336,  33^  and  339  of  the 
diarter  only  apply  to  the  expenses  which  the 
council  has  discretion  to  incur,  and  do  not 
apply  to  disbursements  which  are  provided 
for  by  statute  or  by  a  contract  legaUy  made 
by  the  council.  Stepheng  y.  Pr^fontaine^  22 
Que.  S.  C.  11. 

Ezpeases  of  criminal  Jtaatioe  —  Iao- 

hUity  lor — Certificate — Potcers  of  provincial 
legislatures.] — ^A  municipality  is  liable  for 
the  fees  and  expenses  of  a  justice  of  the  peace 
or  a  constable,  payable  in  relation  to  the 
prosecution  of  indictable  offences,  only  where 
they  have  been  certified  to  be  correct  by  the 
Attorney-General  or  other  counsel  acting  for 
the  Crown,  and  have  been  ordered  to  be  paid 
by  the  Judge  presiding  at  the  Court  in  which 
the  indictment  is  presented.  The  Act  of 
Assembly,  57  V.  c.  19,  s.  1,  whereby  certain 
expenses  in  criminal  prosecutions  are  made 
chargeable  upon  the  municipalities,  is  not 
ultra  vires  of  the  Provincial  Legislature. 
McLeod  V.  Kings,  Morison  V.  Kings,  ^  N. 
B.  R.  163. 

Illegal  ezpemditwre  —  Action  hy  rate- 
payer— Intervention  of  Attomey-Oeneral — 
Validating  Act — Right  of  appeal]— Prior  to 
the  passing  of  the  Act  of  the  legislature  of 
Nova  Scotia,  7  Edw.  VII.  c.  61,  the  city 
council  of  Halifax  had  no  authority  to  pay 
the  expenses  of  the  mayor  in  attending  a 
convention  of  the  Union  of  Canadian  Muni- 
cipalities.— Where  a  municipal  council  illeg- 
ally pays  away  money  of  the  municipality  to 
one  of  its  officers,  an  action  to  recover  it 
back  may.  if  the  council  refuses  to  allow  its 
name  to  be  used,  be  brought  by  a  ratepayer 
suing  on  behalf  of  all  the  ratepayers,  and 
need  not  be  in  tiie  name  of  the  Attorney- 
General. — Pending  such  an  action  the  legis- 
lature passed  an  Act  authorising  payment  by 
the  council  of  any  sums  for  principal,  in- 
terest, and  costs  incurred  by  the  defendant 
"in  the  event  of  judgment  being  finally  re- 
covered by  the  plaintiff:" — Held,  per  Fitz- 
patrick,  C.J.,  and  Maclennan,  J.,  that  the 
meaning  of  the  words  quoted  was  that  the 
action  might  proceed  to  a  finality,  including 
any  competent  appeal,  and  that  they  did  not 
put  an  end  to  the  appeal  to  this  Court. — 
Per  Fitzpatrich,  C.J.,  and  Maclennan,  J. — 
QufBre,  whether  the  action  should  not  have 
been  brought  on  behalf  of  all  the  ratepayers 
and  inhabitants  of  the  municipality  ?-~Judg- 
ment  appealed  from,  Hart  v.  Macllreitk,  41 
N.  S.  R.  351,  Hart  v.  Halifax,  2  E.  L.  R. 
118,  158,  468,  affirmed.  Macllreitk  v.  Hart, 
39  S.  C.  R.  657,  4  E.  L.  R.  468. 

Illegral  expenditnre  —  Action  hy  rate- 
payer to  recover  —  Status  —  parties  — 
Attomey-Oeneral  —  Moneys  paid  to  mayor 
and  city  engineer  —  Liability  to  refund,] — 
The  defendants  M.  and  D.,  the  mayor  and 
city  engineer  of  the  city  of  Halifax,  were 
appointed  by  the  city  council  and  board  of 
works  of  the  city  respectively,  delegates  to 
attend  a  convention  of  the  Union  of  Cana- 
dian Municipalities,  held  in  July,  1905,  and 
were  paid  their  expenses  incurred  in  that 
connection  out  of  the  funds.  The  plaintiff,  a 
ratepayer,  in  an  action  against  the  city  and 
the  officials  named,  sought  a  declaration  that 


the  payments  made  were  illegal,  and  claimed 
repayment  thereof  with  interest  Before  ac- 
tion brought,  he  sought  leave  to  sue  in  the 
name  of  the  city,  which  was  refused: — Heid, 
that  the  city  corporation,  having  a  proprie- 
tary right  to  maintain,  could  have  brought 
the  action  in  the  corporate  name,  and  that 
the  Attorney-General,  in  such  case,  was 
neither  a  necessary  nor  proper  party;  that 
the  corporation  having  refused  to  permit  the 
name  to  be  used,  the  ratepayers,  or  one  of 
them,  having  a  direct  pecuniary  interest, 
could  sue  in  the  interest  of  the  corporation 
and  without  joining  the  Attomey-Oeneral: 
that  the  defendant  M.  (mayor),  being  a 
member  of  the  city  council,  must  be  held 
to  have  had  notice  that  the  statute  did  not 
permit  the  expenditure  made,  but  that  the 
defendant  D.  (engineer),  having  been  in- 
structed to  attend  the  meeting,  and  the  pay- 
ment of  his  expenses  having  been  authorised 
by  the  city  council,  was  entitled  to  assume 
that  every  act  had  transpired  necessary  to 
make  the  payment  legal,  and  that  having 
received  payment  without  notice  of  its  il- 
legality, tho  transaction  was  completed,  and 
there  was  no  implied  contract  on  his  part  to 
make  repayment. — Per  Longley,  J.  (dissent- 
ing on  this  point),  that  corporate  bodies  have 
inherent^  powers  in  connection  with  the  ap- 
propriation of  money  for  matters  of  general 
advantage,  which  may  be  exercised  apart 
from  any  special  enactment.  Hart  v.  HaK- 
faw,  2  E.  L.  R.  118,  15a  468;  Hart  v.  Mse- 
llreith,  41  N.  S.  R.  351- 

Xllesal    ezp«aditiure    —    Purchase    of» 
necessary  article  —  Authorisation  hy  mayf 
— Waterworks  —  Sum  voted  for.] — 1.  T 
forfeiture  of  office  provided  by  a  municii 
statute  in  respect  of  the  members  of  a  col 
cil  who  authorise  forbidden  expenses,  is  n 
incurred  by  the  mayor  who  causes  a  neces 
sary  article  to     be     bought  by  a  municipal 
officer,  declaring  to  him  that  if  the  munici- 
pality does  not  pay  the  price,  he  will  pay  U 
himself. — 2.   The  prohibition  against  expen- 
diture "  before  the  detail  and  the  cost  of  the 
object  of  it  have  been  submitted  to  the  coun- 
cil and  approved  by  two-thirds  of  its  mem- 
bers," is  not  violated  by  the  purchase  of  a 
necessary  thing  for  a  department   (e.^..  the 
waterworks),  if  the  price  of  it  can  be  taken 
out  of  a  sum  previously  voted  in  the  above 
manner  "for  the  enlargement,  improvement, 
the  unforeseen  expenses,  inspection,  etc,  of 
the  waterworks.*'     Mass4  v.  Ekcrs,  ^  <^e. 
S.  C.  424. 

Xllesal  payments  —  Acti&n  hy  ratepayer 

— Defence  of  action  brought  against  oof»- 
stable — Resolution  of  council — RaHficatUm — 
Parties — Costs.] — A  constable  appointed  bj 
by-law  of  a  town  arrested  a  man  as  a  vagruit, 
and  for  so  doing  was  sued  for  false  arrest 
and  imprisoned:  —  Held,  that  he  was  not 
acting  as  the  servant  of  the  corporation,  and 
"respondeat  superior"  did  not  apply;  that 
the  corporation  were  not  liable  to  the  penon 
arrested ;  that  a  resolution  of  the  coundl 
retaining  an  advocate  to  defend  the  constable 
and  agreeing  to  indemnify  him,  was  ultra 
vires,  and  payment  by  the  corporation  to  suck 
advocate  of  his  costs  and  to  the  advocate  for 
the  person  arrested  his  costs  of  such  action, 
was  illegal. — 2.  That  the  payment  by  the 
corporation  of  a  fee  to  an  advocate  for  bis 
opinion  as  to  the  liability  of  the  councQ  and 
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councillors  was  a  legal  payment — 3.  That, 
though  the  resolution  of  the  council  and  the 
payments  thereunder  might  amount  to  a  rati- 
fication of  the  act  of  the  constable  so  as  to 
render  the  corporation  liable  to  the  person 
arrested,  the  payment  could  not  be  so  made 
legal  as  against  a  complaining  ratepayer. — 4. 
^l^t  the  constable  was  a  proper  party  to  an 
action  by  a  ratepayer. — 5.  That  ss.  ^8  and 
269  of  the  Municipal  Ordinance  of  1898,  c. 
70,  are  merely  permissive,  and  do  not  oust  the 
general  jurisdiction  of  the  Court,  in  an  action 
to  quash  by-laws,  resolutions,  etc. — 6.  That  s. 
273  affords  protection  for  acts  done  under  a 
by-law  or  resolution,  but  does  not  bar  an 
action  to  restrain  the  corporation  from  en- 
forcing it — 7.  That  a  ratepayer,  on  behalf  of 
himself  and  all  other  ratepayers,  has  a  right 
to  bring  an  action  for  a  refund  of  the  moneys 
iUegally  paid. — 8.  That  the  corporation  not 
haying  paid  the  moneys  under  mistake,  and 
having  no  right  to  recover  them  from  the  con- 
stable as  moneys  paid  to  his  use,  the  plaintilT 
had  no  greater  right  Pease  v.  Moosomin,  5 
Terr.  Lu  R.  207. 

PayBteat  of  money  —  InstalmenU  — 
Debentures  —  Sinking  fund.]  —  Since  the 
amendment  of  the  N.  W.  T.  Municipal  Ordin- 
ance, 1894,  part  VI.,  ss.  10  and  11,  by  the 
amending  Ordinance  of  1897,  whereby  s.  11 
was  left  out  and  s.-s.   (b)   of  s.  10  was  re- 
pealed   and    a   new   sub-section   substituted, 
and   a   new   section,   222    (now   218),    was 
enacted,  a  money  by-law  (not  being  for  local 
improvements)   which  provides  for  the  post- 
ponement of  the  payment  of  the  principal  to 
the  end  of  the  term  over  which  the  debentures 
^  ron,  and  that  such  payment  is  to  be  mot  by  a 
1^  funking  fund,   instead   of  providing  for  the 
^  payment   of   the   principal   by   equal   instaJ- 
j^    ments,  is  invalid.     In  this  case  the  by-la\\ 
J     not  being  in  accordance  with  the  Ordinance, 
the  Lieutenant-Governor  in  council  was  war- 
ranted  in   withholding  assent  to  it    In  re 
Bdwumton,  21  G.  L.  T.  100. 

Pablie  Pmrks  Aet,  Han.  —  Municipal 
Act — Expropriation — Power  of  hoard — Entry 
— Trespass  —  Remedy  of  owner  —  Action — 
Arbitration,} — 1.  Section  755  of  the  Muni- 
cipal Act,  R.  S.  M.  1902  c  116,  giving  power 
to  the  council  of  a  city  to  acquire  by  pur- 
chase or  expropriation  land  for  park  pur- 
poses, read  together  with  s.  709,  does  not 
aatborise  the  council  to  enter  upon  the  land, 
without  the  consent  of  the  owner,  without 
first  taking  steps  to  expropriate  the  land  and 
obtain  an  awa^  of  arbitrators  and  paying 
the  amount  awarded  for  compensation. — 2. 
Section  44  of  the  Public  Parks  Act  R.  S.  M. 
1902  c.  141,  does  not  warrant  the  parks 
hoard  of  a  town  in  entering  upon  land,  or 
doing  anything  to  injuriously  affect  it,  with- 
out the  consent  of  the  owner,  until  after  they 
have  regularly  expropriated  and  paid  for  the 
property;  and  a  person  whose  land  has  been 
thus  entered  upon  or  injuriously  affected  has 
a  right  of  action  for  damages  against  the 
parks  board,  and  is  not  restricted  to  the 
remedy  by  arbitration  under  the  expropria- 
tion and  arbitration  clauses  of  the  Municipal 
Act  Smith  v.  Public  Parks  Board  of  Port- 
age la  Prairie,  15  Man.  I^.  R.  249,  1  W.  L.  R. 
237. 


By-law — Statute  of  Frauds — ^Power  of  cor- 
poration— Extraordinary  expenditure — Esti- 
mate— ^Assessment.  Macartney  v.  Haldimand, 
6  O.  W.  R.  805.  10  O.  L.  R.  068. 

Ratepayer  no  xisht  to  maintain  ac- 
tion —  Attomey-Grenerars  intervention 
necessary.  Tanton  v.  Charlottetoton,  1  E.  L. 
R.  282. 

Ratepayer  no  rigilit  to  niaintain  ac- 
tion —  Corporation  must  sue  or  else  Attor- 
ney-General for  ratepayers.  Hart  v.  HaU- 
faa,  2  B.  L.  R.  118. 

Resolntion  —  Payment  of  newspaper 
reporters  —  Ultra  vires  —  Action  to  annul— 
Ratepayer  —  Compelling  refund.] — ^The  only 
powers  a  public  corporation  can  exercise  are 
those  expressly  given,  or,  by  implication, 
those  necessary  to  carry  the  former  into 
effect.  No  power  to  pay  newspaper  report- 
ers their  contingent  expenses  is  expressly, 
or  by  necessary  implication,  to  be  found  in 
the  charter  of  the  city  of  Montreal,  and  a 
resolution  of  the  city  council  to  that  effect 
is  ultra  virest  null  and  void. — ^A  ratepayer 
has  a  right  to  bring  an  action  to  have  such 
a  resolution  annulled,  but  be  cannot  ask  a 
condemnation  against  the  parties  who  have 
received  money  in  virtue  thereof,  to  refund  it 
Tremhlay  v.  Montreal,  28  Que.  S.  C.  411. 

Sanatorinm  —  Proposed  expenditure — 
Submission  of  question  to  electors — Injunc- 
tion.]— ^There  is  nothing  in  the  Municipal 
Act  permitting  a  municipal  council  to  take  a 
plebiscite,  and  there  is  no  express  prohibition 
against  doing  so.  Taking  a  vote  of  the  elec- 
tors upon  questions  or  upon  authorised  by- 
laws is  open  to  grave  objections.  And  where 
a  council  sought  to  take  such  a  vote  on  the 
question  of  a  money  grant  in  aid  of  a  sana- 
torium, which  they  had  not  power  to  make, 
with  a  view  to  inform  the  Legislature  of  the 
result,  and,  if  favourable,  to  use  the  result  as 
an  argument  in  attempting  to  obtain  for  the 
council  legislative  authority  to  make  the 
grant,  they  were  restrained  by  injunction 
from  so  doing.  Helm  v.  Port  Hope,  22 
Or.  273,  followed.  King  v.  Toronto,  23  C.  L. 
T.  92.  5  O.  li.  R.  163.  1  O.  W.  R.  843. 

Statute  anthorising^  —  Dam  —  Tem- 
porary structure  —  Injury  to  land  —  Inde^ 
pendent  contractor — Control  by  corporation 
— Maintenance  of  dam — Navigable  river  — 
Unlawful  act — ^Nuisance — ^Abatement  —  Re- 
quest Olipsham  v.  OrUUa,  5  O.  W.  R.  298, 
786. 

Valid  del&t  —  By-law  —  Contract— In- 
junction— Costs.  WkeUhan  V.  Hunter,  1  O. 
W.  R.  788,  2  O.  W.  R.  20. 


of  land  for  industrial 
farm  —  Delivery  and  registration  of  con- 
veyance—Refusal to  pay  purchase  money  — 
Executed  contract — ^Deed  of  re-conveyance — 


14.  EXPBOPRIATION  OF  Li^ND. 

I 

» 
Abandonment  —  Damages  —  Costs,] — 
The  city  commenced  expropriation  proceed- 
ings, and  forthwith  took  possession  of  the 
plaintiff's  laud,  constructed  works  thereon, 
and  incorporated  it  with  a  public  street 
Subsequently,  in  virtue  of  a  statute  granting 
permission  to  do  so,  the  city  abandoned  the 
expropriation  proceedings  without  paying  in- 
demnity or  returning  the  lands  so  occupied 
and  used : — Held,  that  the  plaintiff  had  been 
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illegally  dispoBsessed  of  Ms  property,  and  waa 
entitled  to  have  it  returned  to  him  in  the 
state  in  which  it  was  at  the  time  it  had  been 
so  taken  possession  of,  and  also  to  recover 
compensation  for  the  illegal  detention. — Held^ 
farther,  that  in  the  present  case  the  measure 
of  damages,  as  representing  the  rents,  issues, 
and  profits  of  the  lands  usurped  by  the  city, 
should  be  the  equivalent  of  the  interest  upon 
the  value  of  the  property  during  the  period 
of  its  illegal  detention.  Judgment  below,  8 
Que.  Q.  B.  534,  varied,  with  costs  against  the 
appellants.  Montreal  v.  Hogan,  21  C.  L.  T. 
6,  31  S.  C.  R.  1. 

Absence  of  by-lAW  —  Payment  to  land- 
oumer  —  Resolution  of  council  —  Nullity  — 
Ratepayer — Reimbursement  of  corporation,] 
— ^A  resolution  of  the  city  council  of  St. 
Henri  to  pay  a  sum  to  a  land  owner  as  in- 
demnity for  lands  which  the  city  has  ap- 
propriated for  the  purpose  of  opening  up 
roads,  without  an  expropriation  by-law,  is 
void,  as  is  also  a  payment  made  by  virtue  of 
such  resolution;  and  three  ratepayers,  muni- 
cipal electors  of  the  city,  have  a  right  of 
action  for  a  declaration  of  such  nullity  and 
to  compel  the  owner  to  reimburse  the  dty 
corporation  the  sum  which  has  been  paid  to 
him.     Marsan  v.  Chuay,  28  Que.  S.  G.  146. 

Appointment  of  tlilrd  arbitrator  — 

Notice — Time — Irregularity  —  Ewtension  — 
Arbitration — Vieto  of  locus — Award — Service 
— Certificate — Form  of  award — Omission  of 
formalities — Municipal  Code,] — ^The  naming 
of  a  thiid  valuator  by  the  prothonotary  for 
the  purpose  of  an  expropriation  under  Art. 
916  (1)  of  the  Municipal  Code,  may  be  made 
upon  the  demand  of  one  of  the  parties  with- 
out notice  to  the  other. — 2,  The  five  days' 
notice  to  the  parties  whose  lands  are  ex- 
propriated, prescribed  by  Art  912  of  the 
Municipal  Code,  is  not  required  on  penalty 
of  nullity.  Therefore,  the  party  who  receives 
a  two  days'  notice  only,  may  demand  an  ex- 
tension of  the  time,  and,  if  he  does  not  do  so, 
he  will  not  be  permitted  to  object  to  the  ir- 
regularity.— 3.  The  examination  of  the  locus 
referred  to  in  Art.  91^  of  the  Municipal  Code 
is  only  applicable  to  a  case  where  the  valua- 
tors do  not  know  it  sufficiently.  Where  it  is 
otherwise,  they  are  dispensed  from  it.— 4. 
The  valuators  are  not  bound  to  have  their 
award  served.  The  certificate  which  they 
deposit  in  the  office  of  the  municipal  councU 
is  sufficient  to  bring  it  to  the  knowledge  of 
the  parties  interested. — 5.  The  law  prescribes 
no  particular  form  for  this  award ;  it  is  suffi- 
cient if  the  certificate  deposited  mentions  the 
sum  which  the  valuators  fix  as  representing 
the  value  of  the  property  expropriated. — 6. 
The  provision  of  art  16  of  the  Municipal 
Code  applies  to  expropriation  as  well  as  to 
other  municipal  acts.  Therefore,  a  person 
who  makes  a  claim  on  account  of  injury  is 
^ot  in  a  position  to  complain  of  the  omission 
of  formalities  unless  it  results  in  real  in- 

i'ustice,  the  onus  of  proof  of  which  is  upon 
lim.    Jacques  v.  Contreccsur,  32  Que.  S.  C. 
460. 

Arbitration  and  award  —  Appeal  from 
awaid — Injury  to  land  owner  —  Proposed 
diversion  of  stream — Water  Privileges  Act  — 
Evidence  on  appeal  —  Affidavit  —  Testimony 
before  arbitrators  not  tak<en  down — ^View  of 
premises  —  Local  knowledge.  Re  Inglis  d 
Owen  Sound,  3  O.  W.  R.  209. 


Can  tbe  ninaieipallty  dieeontlmne 
expropriation    prooeedinp^T    —    C.    P, 

215;  V,  C,  40T>] — ^A  petition  in  expropriation 
is  not  an  offer  to  buy,  but  the  institution  of 
a  suit,  and  there  is  no  necessity  for  the  con- 
currence of  the  proprietor  in  the  proceedings 
taken  for  the  commencement  and  continuance 
of  the  suit  A  municipal  corporation  there- 
fore has  an  absolute  right  to  discontinue  its 
expropriation  proceedings  as  long  as  the  arbi- 
trators* award  has  not  been  given,  the  award 
alone  creating  a  right  in  favour  of  the  pro- 
prietor. Montreal  v.  Park  Lafontaine,  11 
Que.  P.  R,  170. 

Compensation  —  Appointment  of  arbi- 
trator— By-law  —  Formalities — City  i^arter 
—Prohibition,]—'!,  Under  s.  796  of  the  Win- 
nipeg charter,  1  &  2  Bdw.  VII.  c  77,  the 
appointment  by  the  dty  of  an  arbitrator  to 
determine  the  compensation  to  be  paid  for 
land  sought  to  be  expropriated  must  be 
signed  in  the  same  manner  as  a  by-law,  that 
is,  it  must  be  under  the  corporate  seal  and 
signed  by  the  mayor  or  acting  mayor  and  the 
clerk  or  acting  clerk,  and  it  is  not  suffidoit 
that  a  regularly  signed  by-law  had  been 
passed  authorising  the  mayor  to  appoint  a 
named  person  as  arbitrator,  and  that  the 
appointment  had  been  signed  by  the  mayor 
alone  under  the  corporate  seal. — 2,  The  city 
charter  contains  no  provision  enabling  the 
dty  to  carry  on  arbitration  proceedings  to 
enforce  the  expropriation  of  land  unless  the 
amount  daimed  by  the  landowners  does  not 
exceed  $1,000,  and  then  only  in  the  manner 
pointed  out  by  s.  789. — Order  made  to  pro- 
hibit the  dty  and  an  arbitrator  appointed 
by  it  from  proceeding  in  the  matter  of  a  pro- 
posed arbitration  to  determine  the  compensa- 
tion for  certain  lots  sought  to  be  expropriated 
for  a  market  site.  Devitt  v.  Winnipeg.  4  W. 
L.  R.  369,  16  Man.  L.  R.  398. 

Compensation  —  Arbitration  —  Notice 
to  owner — Liabilitff  to  true  owner.] — ^Under 
a  statute  empowering  expropriation  of  lands, 
the  duty  devolved  upon  the  defendant  muni- 
cipality to  provide  for  the  appraisement  of 
the  compensation.  Tho  defendant  munid- 
pality  did  not  give  the  owner  of  the  lands 
notice  to  appear  before  the  arbitrators,  but 
treated  the  land  as  that  of  another  person, 
and  paid  to  that  other  person  the  amount 
awarded  for  the  land  taken: — HM^  in  an 
action  for  compensation,  that  the  defendants 
could  not  set  up  the  defence  that  the  statu- 
tory remedy  by  arbitration  was  exclusive; 
under  such  a  statute  the  necessity  of  giving 
notice  to  the  owner  of  the  land  will  be  im- 
plied; and  the  defendant  munidpality  re- 
mained liable  to  the  true  owner.  Thompson 
V.  Sydney,  40  N.  S.  R.  562. 

Compensation  —  Arbitration  and  award 
— Conclusiveness  of  award — Variation  on  ap- 
peal— Ejpamination  of  evidence — Valuation  of 
lands,]  —  In  a  matter  of  expropriation  at 
Montreal,  under  the  provisions  of  54  V.  c.  78, 
s.  11,  1890,  the  commissioners'  report  has 
not  the  character  of  "  chose  fugie  "  any  more 
than  it  had  before  the  passing  of  ^at  Act; 
and,  on  appeal  from  the  decision  of  the  com- 
missioners to  the  Court  of  Review,  the  Court 
has  a  right,  in  order  to  understand  the  award, 
to  refer  to  the  evidence  which  accompanies  it; 
but  the  Court  will  only  change  the  amount  of 
compensation  awarded  when  it  appears  that 
no  allowance  has  been  made  for  part  of  the 


\ 


8841 


XXTKICIPAL  COBFOKATIOHS. 


2942 


Giaim,  or  in  case  of  manifest  error  in  arriving 
at  the  value  of  the  property.  The  Ck>urt  of 
Review  haa  no  right  to  take  as  a  basis  of  its 
Jndgment,  the  opinions  as  to  valuation  given 
by  the  witnesses  of  the  parties.  In  arriving 
at  the  value  of  lands  and  the  damage  sus- 
tained by  reason  of  its  expropriation,  the 
revenue  derived  from  the  land  ought  to  be 
taken  into  account  as  well  as  the  sales  which 
have  been  made  in  the  neighbourhood.  MonU 
real  ▼.  Gauihier,  26  Que.  S.  C.  351. 

Coatpenaatloift  —  Increase  on  appeal  — 
Intereti.) — Where,  under  the  charter  of  the 
dty  of  Montreal,  a  land-owner  whose  land 
has  been  expropriated  has  obtained  from  the 
Court  of  Revision,  on  appeal  from  an  award 
of  compensation,  an  increase  of  the  amount 
fixed  by  sudi  award,  he  may  receive  from  the 
dty  corporation,  the  expropriating  munici- 
pality, the  amount  of  interest  accrued  upon 
tiie  amount  by  which  the  award  is  increased 
from  the  time  when  the  corporation  took  pos- 
session of  the  land  down  to  the  date  of  pay- 
ment of  the  amount  of  the  increase.  Grand 
Trunk  Rw,  Co.  v.  Montreal,  18  Que.  S.  C. 
534,  3  Que.  P.  R.  322. 


CoBtpensatiom  —  Limitation  of  right — 
Construction  of  ataiutea.] — By  63  V.  c  59, 
tiie  city  of  St.  John  is  empowered  to  take  the 
lands,  tenements,  rights,  property,  and  pre- 
mises of  persons  or  corporations  for  needed 
public  civic  works,  and  provision  is  made  for 
compensation.  By  1  Edw.  VII.  c.  55,  the 
power  of  the  dty  as  to  the  right  to  expro- 
priate for  a  water  supply  is  extended,  and 
the  sections  in  63  V.  c.  59,  providing  for  com- 
^  pensation,  are  made  to  apply.  By  5  Edw. 
*  VU.  a  59,  passed  for  the  purpose  of  further 
^  carrying  out  the  provisions  of  the  Act  or 
^  Acts  of  the  legislature  empowering  the  dty 
■"  to  extend  their  water  supply,  the  dty  are 
^  authorised  to  take  by  expropriation  or  pur- 
chase any  land  that  may  be  needed  for  the 
purpose,  but  no  provision  is  made  for  com- 
pensation, except  in  the  case  of  certain 
riparian  owners  on  the  Mispec  river,  and  no 
reference  is  made  to  the  compensation  sec- 
tions in  the  other  Acts: — Held,  that  persons 
other  than  those  specially  provided  for  in 
5  Edw.  VII.  c  59  are  entitled  to  compensa- 
tion, and  for  this  purpose  the  provision  in 
the  other  Acts  as  to  assessing  and  paying 
damages  might  be  read  into  5  Edw.  VII., 
that  the  dty  might  expropriate  either  the 
land  and  vest  the  title  or  an  easement  to  lay 
and  maintain  their  pipes,  but  could  not  ex- 
propriate an  easement  to  erect  and  maintain 
telegraph  and  telephone  lines  upon  the  land. 
C\it$ich  v.  8t.  John,  3  E.  Xj.  R.  475,  38  N. 

B.  R.249. 

Coaapcaaaatioii  —  Value  of  lands  and 
premises  taken  —  Market  value  —  Good 
wiU  —  Private  way  used  in  connection  with 
Urnness.]  —  In  addition  to  full  and  fair 
compensation  for  the  value  of  lands  and 
premises  taken  from  the  owner  carry- 
ing on  business  there,  be  is  entitled  to 
compensation  for  the  good  will  of  such 
business. — ^The  market  price  of  lands  taken 
ought  to  be  regarded  as  the  prima  facie 
baids  of  valuation  in  awarding  compensation 
for  land  expropriated.    Dodge  y.  Rea,  38  S. 

C.  B.  149,  followed. — In  this  case  there  was 
a  passage  from  a  street  in  the  rear  of  the 
premises  taken  where  one  of  the  defendants 
carried  on  a  licensed  business,  by  which  cus- 
tomers who  desired  to  visit  the  bar  without 


attracting  notice  could  do  so: — Held,  that 
such  passage  enhanced  the  value  of  the  prop- 
erty for  the  purposes  of  a  bar,  and  consti- 
tuted an  element  of  compensation.  R  v. 
Condon  (1909),  12  Ex.  C.  R.  275,  29  C.  L. 
T.  714. 

Compensation  —  Value  to  he  ascer- 
tained hy  justices  of  the  peace  and  specially 
summoned  jury— Jury  not  qualified  to  assess 
value  ioithout  expert  evidence — Acquiescence 
or  waiver  as  to  jurisdiction  of  Court,} — By 
the  Canadian  Act,  14th  and  15th  V.  c.  128, 
8.  66,  the  corporation  of  Montreal  are  auth- 
orised to  purchase,  acquire,  or  to  take  lands 
for  the  purpose  of  public  improvements  in 
that  city,  the  value  whereof,  if  disputed,  is 
by  8.  68,  to  be  ascertained  at  a  session  held 
by  the  justices  of  the  peace  and  determined 
by  a  jury  specially  summoned  for  that  pur- 
pose.— Held,  (reversing  the  judgment  of  the 
Court  of  Queen's  Bench  for  Lower  Canada), 
that  the  jury  were  not  of  themselves  quali- 
fied to  assess  the  value,  without  evidence  of 
experts,  and  that  a  party  claiming  compen- 
sation for  land  taken  by  the  corporation  was 
entitled  to  produce  witnesses  as  to  the  value; 
there  being  no  express  words  in  the  Act,  or 
necessary  Implication,  to  take  away  the  right 
to  have  witnesses  sworn  and  examined,  and 
that  the  justices  of  the  peace  were  wrong 
in  refusing  to  take  such  evidence. — Held, 
further,  that  the  justices  being  under  the 
Act  competent  to  swear  a  jury  were  com- 
petent to  swear  witnesses  on  the  claimant's 
behalf.  In  order  to  constitute  acquiescence, 
or  waiver,  it  must  be  shewn  that  the  party 
said  or  did  something  to  give  the  Court  a 
jurisdiction  it  did  not  possess.  Mere  respect- 
ful acquiescence,  or  submission  to  the  ruling 
of  a  Court,  will  not  amount  to  a  waiver  of 
a  right  to  compjain  of  an  illegal  decision. 
Beaudry  v.  Montreal  (1858),  C.  R.  2,  A. 
C.  342. 

CoBipensatiom  —  Vancouver  Incorpora- 
tion Act,  1900,  s.  1S$ — Award— Jurisdiction 
— Enforcement.] — ^The  right  to  compensation 
cannot  be  determined  by  arbitrators  ap- 
pointed under  s.  133  of  the  Vancouver  In- 
corporation Act,  1900.  as  their  jurisdiction 
is  limited  to  the  finding  of  the  amount  of 
compensation.  An  award  of  such  arbitra- 
tors cannot  be  enforced  summarily  under  s. 
13  of  the  Arbitration  Act.  Re  Northern 
Counties  Investment  Trl^t,  Ltd,,  d  Van- 
couver, 22  C.  L.  T.  127,  8  B.  0.  R.  638. 

Oonatraotion  of  sidewalk  on  priTate 
property  —  Act  of  possession  —  Compen- 
sation.l  —  The  plaintiff  owned  a  building 
which  did  not  extend  to  the  street  line.  The 
city  having  authorised  the  construction  of  a 
permanent  sidewalk  in  the  street,  it  was  laid 
close  to  the  plaintiff's  house  wall,  occupying 
a  small  strip  of  his  land.  The  plaintiff  having 
sued  the  city  for  the  value  of  this  land : — 
Held,  that  the  only  act  of  possession  being 
the  construction  of  the  sidewalk  up  to  the 
wall  of  the  plaintiff's  house,  and  the  pladng 
of  the  sidewalk  in  this  position  not  having 
been  authorised  by  the  dty,  which  prayed 
acte  of  its  willingness  to  surrender  to  the 
plaintiff  possession  of  any  property  \7hich 
might  belong  to  him,  his  action  to  recover 
the  value  of  the  strip  of  land  could  not  be 
maintained.  Burland  v.  Montreal,  19  Que. 
S.  C.  574. 
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CoAStraetloift  of  subway — Land*  injur- 
iously affected  —  Ctaim  far  compensation  — 
Limitation  of  time  for  making  —  Winnipeg 
charter^  98,  77^,  775 — Commencement  of  year 
^-Disagreement  as  to  compensation  hefore 
arbitration.] — The  defendants  owned  land  in 
the  city  of  Winnipeg;  within  the  area  pre- 
scribed in  a  certain  by-law  of  the  city,  and 
such  as  might  be  injuriously  affected  by  the 
construction  of  a  subway  in  the  city  so  as  to 
entitle  them  to  proceed  by  arbitration  to 
ascertain  the  damage,  if  any,  which  they 
had  sustained,  and  to  obtain  compensation 
therefor  from  the  plaintiffs.  The  by-law  re- 
lating to  the  subway  was  passed  on  the  15th 
January,  1904,  and  in  the  month  of  May 
following  the  work  of  constructing  the  sub- 
way was  begun,  and  was  (as  found)  finished 
in  November  of  the  same  year.  Notices  of 
claim  were  served  by  the  defendants  upon 
the  plaintiffs  in  June  and  July,  1905.  Sec- 
tion 774  of  the  Winnipeg  charter  provides 
that  the  council  shall  make  compensation  to 
the  owners  of  land  taken  or  injuriously  af- 
fected, and  that  '*  any  claim  for  such  com- 
pensation, if  not  mutually  agreed  upon,  shall 
be  determined  by  arbitration."  And  s.  775 
provides  that  every  such  claim  shall  be  made 
within  one  year  from  the  date  when  the  real 
property  was  so  entered  upon,  taken  or  used, 
or  when  the  alleged  damages  were  sustainea 
or  became  known  to  the  claimant,  or,  in 
case  of  a  continuance  of  damages,  "  then 
within  one  year  from  the  time  when  the 
cause  of  action  arose  or  became  known  to 
the  claimant:" — Held,  that  a  different  prin- 
ciple must  apply  where  land  is  not  taken  but 
only  injuriously  affected;  and  the  owner  of 
land  may  make  his  claim  to  damages  within 
one  year  from  the  completion  of  the  work, 
when  the  damage  actually  sustained  can  with 
certainty  be  ascertained ;  and,  therefore,  the 
defendants*  notices  were  given  in  time  and 
entitled  them  to  proceed  by  arbitration  to 
have  their  compensation  ascertained. — Held, 
also,  that  it  is  not  intended  by  s.  774  of  the 
plaintiffs'  charter  that  there  should  be  a  dis- 
agreement as  to  compensation  resulting  from 
negotiations  between  the  parties  before  arbi- 
tration can  be  resorted  to. — Saunhy  v.  Water 
Commissioners  of  London,  [1906]  A.  G.  110, 
distinguished.  Winnipeg  v.  Toronto  General 
Trusts  Corp.  (1911),  16  W.  L.  R.  213, 
Man.  L.  R. 

Costa  of  prooeddinsa  hj  olalmant  for 
ooni'^ensatloii  —  Inclusion  in  damages  — 
Procedure  —  Tawation.]  —  Although  the 
charter  of  the  city  of  Montreal,  in  dealing 
with  municipal  expropriation,  makes  no  pro- 
vision for  the  costs  properly  incurred  by  the 
person  seeking  compensation  in  establish- 
ing his  claim,  yet  these  form  part  of  the  dam- 
ages suffered  by  him  and  ouglit  to  be  included 
in  the  compensation  awarded,  but  the  com- 
missioners ought  to  limit  themselves  to  de- 
claring in  their  report  that  the  person  to  be 
compensated  has  incurred  such  costs  and  to 
filing  a  statement  of  them;  they  have  no 
right  to  determine  and  tax  the  amount. 
The  costs  thus  incurred  are  taxed  according 
to  the  law  and  the  ordinary  practice,  upon 
a  bill  prepared  for  the  purpose,  following 
the  tariff  established  by  the  Judges  of  the 
Superior  C3ourt,  as  to  the  proceedings  in 
expropriation,  actually  in  course,  and  the 
amount  of  this  bill  ought  to  be  added  to  the 
amount  of  the  compensation.     Consequently 


the  only  fees  taxable  against  the  party  ex- 
propriating are  those  which  are  provided  by 
the  tariff.  Montreal  v.  Oauthier,  26  Que. 
S.   O.  361. 

Bttg^way  —  Compensation  —  Co«to.l — 
Plaintiff  claimed  compensation  for  expro- 
priation of  highway  in  1872.  The  records 
of  the  municipal  council  failed  to  shew  that 
any  compensation  had  ever  been  paid  for 
the  land : — JJeM,  that  the  plaintiff  could 
not  recover,  as  his  predecessor  in  title  had 
acquiesced  in  the  use  of  same  for  a  road. 
McLean  y,  Howland  (1909).  14  O.  W.  R. 
509. 

Above  judgment  affirmed  by  Court  of 
Appeal  (1910),  16  O.  W.  R.  608,  1  O.  W.  N. 
1036. 

Laitd  for  munielpal  purposes — Adap- 
tion of  a  by-law  and  its  effects — Transfer  of 
the  property  in  the  expropriated  land — Pay- 
ment of  the  indemnity — Vonflict  of  titles — 
Priority  of  registration,] — Under  the  muni- 
cipal code  of  c.  24,  S.  R.  B.  C,  the  adop- 
tion of  a  by-law  ordering  the  expropriation 
of  certain  land  for  municipal  purposes  does 
not  operate  to  transfer  the  property;  this 
is  only  by  the  payment  of  the  indemnity  and 
the  delivery  of  the  receipt  of  the  secretary- 
treasurer,  that  the  legal  title  to  it  has 
developed  on  the  municipal  corporation:  S. 
R.  B.  C.  c.  24,  s.  50,  S.-S.  9.  In  a  contest 
of  two  parties  claiming  an  immovable  under 
different  titles  not  of  the  same  source  the 
priority  of  registering  the  one  adds  nothing 
to  its  weight  against  the  other.  Price  v. 
Tremblay,  18  Que.  K.  B.  375. 

I^ads    for    irater^rorks    sjstem    — 

Compensation  —  Arbitration  and  award  — 
Appeal  —  Amount  of  av?ard  increased  — 
Con.  Mun.  Act  1903,  ss.  JkSl,  462,  46S,  i^4-] 
— For  the  purpose  of  extending  their  water- 
works system,  the  town  of  Owen  Sound 
expropriated  certain  land  belonging  to  the 
claimants.  Being  unable  to  agree  as  to  the 
amount  of  compensation  that  should  be  paid 
the  claimants,  a  reference  was  had  beifoce 
three  arbitrators,  who  allowed  $1,200  to 
one  claimant  and  $25  each  to  the  other  twa 
On  appeal,  Britton,  J.,  held,  that  upon  the 
evidence  the  amount  of  $1,200  should  be  in- 
creased to  $2,000,  and  that  sum  should  be 
paid  with  interest  at  5  per  cent  from  June 
14th,  1909,  the  date  of  passing  the  by-law: 
that  the  award  should  be  dealt  with  under  s. 
464  of  the  Mun.  Act,  1908.  as  an  award 
mentioned  in  s.  4GS  (1),  relating  to  pro- 
perty to  be  entered  upon,  and  used  as  men- 
tioned in  8.  451  (1)  of  that  Act.  and  as  an 
award  not  requiring  adoption  by  the  coonci]. 
If  it  were  an  awaid  not  requiring  an  adop- 
tion by  the  council,  then  s.  462  (1)  applied, 
and  by  s.  464,  the  Court  should  consider 
not  only  the  legality  of  the  award,  but  the 
merits  as  they  appear  from  the  proceedings 
so  filed,  and  the  Court  could  increase  or 
diminish  the  amount  awarded  or  otherwise 
modify  the  award  as  the  justice  of  the  case 
might  seem  to  require.  That  justice  required 
the  increase  mentioned,  but  in  other  respects 
the  award  should  stand.  That  the  corpora- 
tion should  pay  the  costs  of  appeal.  Herri- 
man  V.  Owen  Sound  (1910).  16  O.  W.  R.  96. 

Iioaso  of  mnd  flats  —  Covenant  to  pay 
for  buildings  and  erections  —  Damagea  — 
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ImpravewtenU.} — Where  the  corporation  of 
the  city  of  8t  John  expropriated  land  under 
laue  from  the  corporation,  consisting  mostly 
of  mud  flate,  to  be  used  for  manufacturing 
purposes  only,  and  the  lease  contained  a 
covenant  to  pay  at  the  end  of  the  term  for 
*^he  buildings  and  erections  that  shall  or 
may  then  be  on  the  demised  premises/'  pil- 
ing fastened  with  stringers  necessary  to 
make  it  available  for  buildings  may  be  a 
subject  of  damages  for  which  the  corpora- 
tion would  be  bound  to  pay,  on  expropri- 
ation under  63  V.  c.  59,  and  should  not 
be  excluded  from  consideration  on  an  assess- 
ment of  damages:  per  Baricer,  GJ.,  Haning- 
ton  and  Landry,  JJ. ;  McLeod,  J.,  dis- 
senting. 8Ueih  V.  8i,  John,  Oordan  y.  8t. 
/oA«v  38  N.  B.  R.  542.  5  E.  L.  R.  391. 


of  mud  flats  —  Covenant  to  pay 
for  huU4ing»  and  erections — Piling  and  filling 
im — Damages.] — On  expropriation  under  63 
v.  c  59  of  lands  under  a  lease,  containing 
a  cov^iant  to  pay  at  the  end  of  the  term  for 
**any  baildings  or  erections  for  manufac- 
turing purposes"  which  should  or  might 
then  be  on  the  demised  premises: — 
Held^  that  damages  should  be  assessed  for 
the  value  at  the  time  of  expropriation  of  all 
piling  and  filling  in  intended  for  and  forming 
a  necessary  part  of  the  foundation  of  such 
buildings:  per  Barker,  C.J.,  Hanington, 
landry,  Gregory,  and  White,  JJ. ;  McLeod, 
J.,  dissenting.  Bleeth  v.  8t.  John,  Gordon 
v.  8t.  John^  39  N.  B.  R.  56,  6  E.  L.  R.  129. 

Mmrkmt  site  —  Neceasity  for  by-law  — 
ftdmonton  charter,  construction  of.  City  of 
A  VsioMton  v.  Macdonald  (Alta.),  7  W.  L.  R. 


f 


—  Notice  —  Claim  for  oompen- 
r  Ation  —  Costs  —  Damages.} — ^The  plaintiff 
I  Fas  the  owner  of  land  which  would,  accord- 
.  lug  to  the  homologated  plan  of  the  city  of 
Montreal,  be  crossed  by  a  projected  street. 
The  defendants,  intending  to  proceed  with 
aniinal  expropriations,  gave  public  notice^  in 
the  ordinary  form  designating  the  lots  which 
were  to  be  expropriated,  among  which  was 
that  of  the  plaintiff.  This  lot  was  not  in  a 
position  to  be  expropriated,  and  it  was  by 
misuke  that  it  was  included,  which  the  plain- 
tiff must  have  known.  Nevertheless,  he  ap- 
pealed before  the  expropriation  commissioners 
and  made  a  claim,  which  was  rejected  by  the 
commissioners  on  the  ground  that  the  annual 
expropriation  related  only  to  the  widening  of 
streets  already  opened,  and  not  to  the  open- 
iuf  of  new  streets,  and  this  decision  was 
bomologated  by  the  Ck>urt.  Afterwards  the 
defendants  were  authorized  by  the  Legis- 
Istnre  to  suspend  the  projected  expropria- 
tiaas : — Held^  that,  under  these  circumstances, 
the  plaintiff  could  not  recover  the  costs  which 
he  had  incurred  in  submitting  his  claim  to 
tlie  commissioners,  nor  could  he  compel  the 
defendants  to  proceed  with  the  expropria- 
tioD;  but  the  Court  reserved  to  the  plaintiff 
Us  right  to  proceed  for  damages,  etc.  Gal- 
Mer  y.  Montreal,  17  Que.  S.  C.  242. 

MvUelpal  ekarter  —  Plan  —  Homolo- 
§9tiom — BeeoiuHqn  —  FormaUties.} — ^When 
a  municipal  charter  contains  general  pro- 
visions toQching  the  expropriation  of  im- 
■ovables  and  particularly  provisions  permit- 
tag  a  plan  to  be  made  of  the  municipality, 


shewing  the  streets  and  their  alignment,  and 
making  it  the  duty  of  the  corporation  to  give 
effect  to  such  indications  after  homologation 
of  the  plan  by  the  Court,  such  provisions  are 
regarded  as  forming  an  exception  to  the 
former  ones.  Consequently,  the  municipality 
may,  by  a  simple  resolution,  authorize  pay- 
ment for  the  lands  indicated  and  treat  with 
the  owners  by  virtue  of  such  resolution,  with- 
out observing  the  formalities  prescribed  by 
the  general  provisions  touching  expropria- 
tion.   Guay  y.  Marsan,  16  Que.  K.  B.  6. 

OTerholdinK  tenant  —  Right  to  com- 
pensation cs  occupant — Elements  of  dom- 
age.l — ^A  tenant  whose  lease  has  terminated 
by  effusion  of  time,  and  who,  notwithstand- 
ing that  an  order  decreeing  expropriation  has 
been  made,  and  public  notice  has  been  given 
nearly  a  year  before  such  expropriation,  con- 
tinues nevertheless  in  occupation  of  the  lands 
as  a  simple  occupant,  day  by  day,  on  the  suf- 
ferance purely  of  the  owner,  who,  anticipating 
expropriation,  did  not  wish  to  renew  the  lease, 
has  only  a  precarious  occupation  of  the  land 
subject  to  be  terminated  from  one  day  to  an- 
other; consequently  he  cannot  be  considered 
an  occupant  within  the  meaning  of  Art.  1608, 
C.  C,  and  is  not  entitled  to  compensation  be- 
cause the  expropriation  interrupted  his  occu- 
pation. Such  an  occupant  can  only  recover 
damages  for  loss  of  profits  from  the  time  the 
order  is  made  to  the  expiration  of  the  lease, 
and,  therefore,  he  has  no  right  to  the  cost  of 
moving,  to  the  expense  of  transferring  a  hotel 
license,  or  to  the  damage  resulting  from  deter- 
ioration of  his  chattels,  these  losses  not  being 
occasioned  by  the  expropriation,  but  happen- 
ing solely  through  the  termination  of  an  un- 
certain occupancy.  Montreal  y.  PouUn,  26 
Que.  S.  O.  367. 

Property  of  street  railway  oompany 
designed  for  ear-bam  —  Action  to  re- 
strain  council  from  passing  hyAaio  —  De- 
claratory judgment — Discretion  —  Appeal.} — 
The  Toronto  Railway  Company,  having  no 
powers  of  expropriation,  acquired  by  purchase 
from  the  owners  certain  land  in  a  residential 
locality,  on  which  they  proposed  to  erect  car- 
barns, being  a  purpose  authorized  by  the 
agreement  with  the  city  corporation,  as  vali- 
dated by  53  V.  c.  90  (O.).  and  submitted  the 
plans  to  the  city  council  for  approval,  where- 
upon a  petition  was  presented  to  the  board 
of  control,  by  the  residents  of  the  locality, 
asking  the  intervention  of  the  city  council 
against  such  proposed  use  of  the  land,  as  well 
as  against  the  laying  of  tracks  on  certain 
streets  as  a  means  of  access  to  the  bams, 
which  was  referred  to  the  corporation's  coun- 
sel for  his  opinion  as  to  the  city's  powers. 
The  city  had  at  that  time  under  considera- 
tion the  acquisition  of  a  specified  block  of 
land  in  the  locality  for  park  purposes,  but, 
subsequently  to  the  presentation  of  the  peti- 
tion, the  parks  and  gardens  committee  re- 
commended the  expropriation  of  the  com- 
pany's land  for  such  purpose,  and  under  their 
iostructions  a  by-law  therefor  was  drafted  by 
the  city  solicitor.  On  the  matter  coming  be- 
fore the  council,  the  recommendation  was 
struck  out.  and  the  question  of  procuring 
park  lands  referred  back  to  the  committee, 
and  on  the  following  day,  but  after  the  plain- 
tiffs had  commenced  this  action,  the  archi- 
tect was  instructed  by  the  board  not  to  deal 
with  the  plans  pending  the  result  of  the  pro- 
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powtd  expropriation  proceedings.  There  was 
nothing  to  shew  that  the  course  pursued  by 
the  city  was  not  actuated  by  good  faith.  In 
an  action  for  a  Judgment  declaratory  of  the 
company's  right  to  so  use  the  land: — Held, 
that,  while  there  was  undoubted  power  in 
the  Ck>urt  to  grant  declaratory  judgments,  it 
was  a  discretionary  power;  and  that,  in  this 
case,  the  exercise  of  the  discretion  by  the 
trial  Judge,  in  refusing  to  grant  such  a  judg- 
ment, should  not,  under  Uie  circumstances, 
be  interfered  with. — ^The  right  of  a  muni- 
cipal corporation  to  exercise  its  expropria- 
tory  power  discussed.  Toronto  Ri€,  Co.  V. 
Toronto,  8  O.  W.  R.  78,  431,  13  O.  L.  R.  532. 

Purohase  of  gmm  works  —  **Work€, 
plontt  appliance$,  and  property**  of  com- 
pany— Arbitration — Franchise  and  good-wiU 
— Voluntary  agreement — Ten  per  cent,  addi- 
Hon.] — By  agreement  between  the  city  and 
the  company,  the  former  was  to  have  the 
option  of  purchasing  and  acquiring  "  the 
works,  plant,  appliances,  and  property  of  the 
company  used  for  light,  heat,  and  power  pur- 
poses,*' upon  giving  to  the  company  notice  as 
therein  provided,  at  a  price  to  be  fixed  by 
arbitration  under  the  Municipal  Act.  The 
majority  of  the  three  arbitrators,  in  fixing 
the  value  of  the  works,  plant,  appliances,  and 
property,  included  nothing  for  the  earning 
power  or  francfiise  and  rights  of  the  com- 
pany:— Held,  that  they  were  right,  for  by 
the  fair  interpretation  of  the  agreement 
'*  property  "  must  be  limited  by  the  preceding 
words,  the  rule  of  ejuadem  generis  applying. 
Held,  also,  that  there  being  here  no  expro- 
priation, but  a  voluntary  agreement  and  sub- 
mission, s.  99  of  R.  S.  O.  1887,  c.  164,  as  to 
adding  ten  per  cent  to  the  amount  ascertained 
by  the  arbitrators  as  the  value,  had  no  appli- 
cation. Re  Kingston  and  Kingston  Light, 
Heat,  and  Power  Co.,  22  O.  L.  T.  181,  3  O. 
L.  R.  637,  1  O.  W.  R.  194,  2  O.  W.  R.  55. 
3  O.  W.  R.  769.      , 

Reserratloift  for  hiffhiray  —  Opening 
first  front  road  —  Indemnity  —  Atoard  — 
Procis-verhal  —  Description  of  lands  and 
otoners — Formal  defects  —  Quebec  Municipal 
Code.] — In  proceedings  for  the  opening  of 
first  front  roads  for  which  reservations  have 
been  made  in  the  grants  of  land  by  the 
Crown,  the  provisions  of  the  Quebec  Muni- 
cipal Code  requiring  a  description  of  the 
lands  appropriated  for  the  highway  and  the 
owners  thereof  are  imperative,  and  not  merely 
matters  of  form,  failure  to  comply  with 
which  may  be  cured  by  the  provisions  of  Art. 
16  of  that  Code;  and  failure  to  comply  with 
these  requirements  nullifies  the  proceedings. 
— Judgment  appealed  from,  17  Que.  K.  B. 
566,  reversed;  Davies  and  Idington,  JJ., 
dissenting.  King*s  Asbestos  Mines  v.  Mun^ 
cipality  of  South  Thetford,  41  S.  C.  R.  585. 

Rtsht  to  take  land  for  purpose  of 
■inkuLi^  well  —  Compensation  —  Notice  to 
claimant — Form  of  —  By-lato — Failure  to 
deposit  plans — Condition  precedent — Toum  of 
Vonda  Act,  1908,  s.  236.1— Held,  that  the 
filing  of  plans  was  a  condition  precedent  to 
expropriation  of  land  for  purpose  of  sinking 
a  well  by  the  town.  Re  Vonda  d  Mantyka 
(1909),  12  W.  L.  R.  222. 

Sale  of  land  to  mairaf  aetnrins  eoa- 
oent  —  Conveyance  for  unauthorised  puf^ 


poses — Injunction.]  —  The  land  which  the 
defendant  municipal  corporation  now  pro- 
posed to  sell  had  been  expropriated  for  **the 
extension  and  improvement  of  the  city  water 
system."  The  resolution  of  the  coandl  on 
which  it  was  now  acting  simply  stated  that 
this  land  was  no  longer  required  for  the 
"'extension  of  the  water  system."  Injunc- 
tion granted  restraining  the  sale.  Hubiey  ?. 
Halifax,   7  E.  L.   R.  360. 

Statute  konioloKati]i|:  tke  plam  of  a 

city  and  fixing  the  street  lines  beyond  wliidi 
proprietors  are  forbidden  to  build,  but  which 
contains  the  following  provisions :  **  Provided 
that  the  expropriation  be  asked  for  by  the 
interested  parties  within  10  years  from  the 
date  of  the  homologation  of  the  said  plan," 
must  be  interpreted  to  mean  that,  at  the  ex- 
piry of  the  time  limit  mentioned  and  after 
protesting  the  municipal  corporation,  every 
interested  proprietor  has  the  right  to  have  the 
town  ordered  to  proceed  with  the  expropria- 
tion of  the  strip  of  land  inside  of  the  homo- 
logated line.  Maisonneuve  v.  Carpentier 
(1911),  17  R.  L.  n.  8.  216. 

Statutory  antkoritj  —  Manufadmrimf 
site — Survey — Location — Trespass.      —   The 
corporation  of  the  town  of  Sydney  were  em- 
powered by  statute  to  expropriate  as  much 
land  as  would  be  necessary  to  furnish  a  loca- 
tion for  the  works  of  the  appellants,  a  plan 
shewing  such  location  to  be  filed  in  the  office 
for  registry  of  deeds,  and  on  the  same  being 
filed   the  title   to  the  lands   to  vest  in  the 
town.     Engineers  of  the  company  were  em- 
ployed by  the  town  to  survey  the  lands  re- 
quired for  the  site  and  to  make  a  plan,  which 
was  filed  as  required  by  the  statute.    M.,  ttfo 
years  later,  after  the  company  had  excavated 
a  considerable  part  of  the  land,  brought  \tB 
action  for  trespass,  claiming  that  it  included 
five  chains  belonging  to  him,  and  at  the  trial 
the  main  contention  was  as  to  the  boundary 
of  his  holding.     He  obtained  a  verdict,  which 
was  affirmed  by  the  full  Court:  —  Held,  re- 
versing the  judgment,  36  N.  S.  Reps.  28,  that 
the  only  question  to  be  decided  waa  whether 
or  not  the  land  claimed  by  him  was  a  part 
of  that  indicated  on  the  plan  filed;  that  the 
sole  duty  of  the  engineers  was  to  lay  out  the 
land  which  the  town  intended  to  expropriate; 
and  whether  it  was  M.'s  land  or  not  was 
immaterial,  as  the  town  could  take  it  withoat 
regard  to  boundaries.      Dominion  Iron  ami 
Steel  Co.  V.  McLennan,  24  G.  L.  T.  169,  U 
S.  C.  R.  394. 

Water  supply  —  Compensation  to  land 
owner — Arbitration  and  award-^Prindple  sf 
valuation.} — The  town  took  ezpxopriatioB 
proceedings  to  acquire  certain  lands  contain- 
ing a  spring  of  water  for  waterworks  pur- 
poses. Held,  that  the  basis  adopted  in  anciT- 
ing  at  the  value  of  the  land  must  not  be  a 
^'realized  possibility."  The  owner  paid 
.  $2,700  for  the  lands.  The  northerly  50  acres, 
not  wanted,  are  worth  $5  per  acre.  T^A 
this  as  a  guide  the  value  was  fixed  at  $2,500. 
Re  Fitepatrick  and  New  lAskeard,  13  O.  W. 
R.  806. 

Waterworks  eompaaj'  —  Statutory 
powers — Crown  —  Pre^emptor  —  Asoertsis- 
ment  of  lands — Compensation.} — ^Ijands  ex- 
propriated by  a  waterworks  company  under 
statutory    powers    and    taken    over    bj  the 
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defendant  mnniciiwlity,  were  claimed  by  the 
plaintiif: — Heldf  that  the  statutory  powers 
of  compolsoiy  appropriation  were  not  ezer- 
daeabie  against  the  Crown,  but  as  soon  as 
the  pre-€niptor  obtained  his  records,  these 
powers  became  applicable  as  af^ainst  him  to 
the  lands  compris^  in  the  record.  The  evi- 
dence shewing  that  the  areas  sought  to  be 
appropriated  were  not  set  out  or  ascertained 
with  any  reasonable  certainty,  the  plaintiff 
was  entitled  to  compensation.  CarroU  y. 
V9»eoMver,  11  B.  G.  R.  403. 

8€e  Appeal — ^Abbitbation  and  Awab]>— 


15.  Highways  and  Lanes. 

Aaqwialtloa  of  laail  for  highwB,r  — 

Onl  grant  by  owner — Acceptance  —  Evi- 
ienee — Performance  of  conditions  —  Resolu- 
tion of  council*] — ^The  grant  by  a  private 
person  to  a  municipal  corporation  of  the 
land  necessary  for  the  extension  of  a  street 
may  be  made  orally,  and  when  it  is  made 
in  consideration  of  conditions  to  be  per^ 
formed,  the  performance  thereof  is  suffi- 
dent  proof  of  the  acceptance  of  the  grant. 
Therefore,  third  persons  have  no  status  to 
contest  the  validity  of  the  grant  on  the 
pound  of  absence  of  title  or  formal  declara- 
tion of  acceptance  in  the  acts  or  records  of 
die  conwration.  A  resolution  of  the  council 
delegating  to  a  member  thereof  the  duty  of 
intervening  and  coming  to  an  understanding 
with  the  grantor  is  a  sufficient  commence- 
ment of  proof,  if  that  is  necessary.  Price 
r.  Chicoutimi  Pulp  Co.,  30  Que.  S.  C.  298. 

AlioimtloB  In  stFoota — Closing  of  high- 
waps  —  Construction  of  suhv>au — Property 
Uifuriouslg  affected — Winnipeg  Chartery  s. 
7(KS  —  Bight  to  compensation  —  Detriment 
9§sst  by  advantage — Detriment  in  oommon 
wifft  others — Absence  of  special  damage.] — 
la  the  city  of  Winnipeg  a  subway  was  con- 
stmcted  under  the  Canadian  Pacific  Rail- 
way tracks  on  Main  street,  and  King  and 
Prhioess  streets  were  closed.  By  s.-s.  (c), 
added  to  &  708  of  the  Winnipeg  charter  by 
a  15  of  3  A  4  Edw.  YII.  c  64,  the  city  cor- 
poration were  authorised  to  close  these 
streets  and  convey  the  closed  portion  to  the 
company.  They  were  also  by  the 
section  given  power  to  determine  what 
were  injuriously  affected  by  the 
ezerdse  of  these  powers  and  entitled  to 
compensation  by  reason  thereof;  "and  no 
other  persons  .  .  .  shall  be  so  entitled 
uless  such  determination  shall  be  amended 
OB  appeal  to  a  Jodge  of  the  Ck>urt  of  King's 
Bench  as  hereinafter  provided;  and  any 
idrantage  which  the  real  estate,  trade,  or 
bosiness  of  any  person  may  derive  from  the 
exercise    of    such     powers    .    .    .    beyond 

•  .  .  the  increased  value  common  to  all 
nsl  estate,  trade,  or  business,  in  the  city, 
shall  be  deducted   from   such   compensation 

•  .  ."  And  S.-S.  (cl)  provided  for  an 
sppcal  to  a  Jn^y^e  from  the  determination  of 
tke  eonndl: — MMj  ni>on  an  appeal  by  the 
Koperty-owner  from  the  determination  (by 
br-iaw)  of  the  council  that  he  was  not 
otitled  to  compensation  (f.6.,  excluding  his 
land  from  the  compensation  area)  that  the 
Jadfe  must  consider  all   the  matters   that 


would  necessarily  be  weighed  by  the  council 
when  the  by-law  was  before  them — not  only 
the  injury,  if  any,  sustained  by  the  appellant 
by  the  closing  of  King  and  Princess  streets, 
but  also  the  benefit  derived  from  the  im- 
provement of  Main  street  by  the  construc- 
tion of  the  subway. — ^And  held,  on  the  evi- 
dence, that  the  detriment  to  the  appellant's 
property  was  more  than  offset  by  the  advant- 
age accrued  to  it: — Held,  also,  upon  the  evi- 
dence, that  the  appellant  had  suffered  no 
damage  which  was  not  common  to  fdl  those 
owners  who  had  formally  the  right  to  use 
the  closed  streets;  owing  to  the  proximity  of 
the  closed  streets  to  his  property,  his  dam- 
age would  be  greater  in  degree,  but  not 
different  in  kind,  from  the  more  remote 
owners,  and  it  would  extend  on  a  diminish- 
ing scale  until  it  faded  out  entirely ;  it  would 
be  impossible  to  draw  a  line  beyond  which 
it  could  be  said  no  damage  was  sustained. — 
Held  therefore,  that  the  appellant  would 
have  no  right  of  action  at  common  law,  and 
his  land  was  not  "injuriously  affected," 
within  the  meaning  of  the  statute. — ^The 
King  v.  MoArthur,  34  S.  G.  R.  570,  followed. 
Chamherlain  v.  West  End  da  Crystal  Palace 
Rv>,  Co.,  2  B.  &  S.  617.  Metropolitan 
Board  of  Works  v.  McCarthy,  L.  R.  7  H.  L. 
243,  Caledonian  Rw,  Co.  v.  WaUcer,  7  App. 
Gas.  259,  and  Re  Tate  d  City  of  Toronto, 
10  O.  L.  R.  651,  6  O.  W.  R.  670,  distin- 
guished. Re  Shragge  d  City  of  Winnipeg 
(1910),  15  W.  L.  R.  96. 

Appeal  from  Olty  Court  —  Charlotte- 
town  Incorporation  Act  —  General  Tres- 
pass Act,  12  V.  o.  16,  s,  14  —  Nuisance  — 
Obstructing  the  continuations  of  the  streets 
on  the  ice  —  Variance,] — ^The  appellant  had 
been  fined  £1  in  the  Gity  Gourt  for  placing 
obstructions  near  Pownal  wharf  on  such 
part  of  the  ice  as  formed  a  public  street 
and  highway.  The  fine  was  imposed  under 
the  provisions  of  a  city  by-law  to  prevent 
obstructions  being  placed  on  the  continua- 
tions of  streets  which  form  public  openings 
to  the  river,  and  which  by-law  was  passed 
under  a  provision  in  the  Act  of  Incorpora- 
tion, empowering  the  corporation  to  pass 
by-laws  "  to  abate  and  cause  to  be  removed 
all  public  nuisances."  The  legality  of  the 
by-law  being  disputed  respondent  also  relied 
on  the  General  Trespass  Act  (12  V.  c  16, 
8.  14),  which  imposes  a  penalty  of  £5  on  all 
persons  doing  "  spoil  or  damage "  to  any 
public  way,  etc  The  evidence  shewed  the 
obstruction  in  this  case  to  be  off  the  line  of 
the  street,  and  the  question  to  be  considered 
was  whether  the  public  had  a  way  by  pre- 
scription or  otherwise  on  the  ice  over  ap- 
pellant's land  in  winter  and  of  navigation 
in  summer.  The  summons  alleged  that  de- 
fendant placed  an  "obstruction  on  the  pub- 
lic thoroughfare  leading  from  Pownal  street 
to  Hillsborough  river,  the  same  being  a  pub- 
lic street  of  Gharlottetown,"  The  convic- 
tion was  for  having  placed  the  obstruction 
"upon  the  ice  of  Hillsborough  river  within 
one  hundred  feet  of  Pownal  wharf,  and  on 
such  part  of  said  ice  as  forms  a  public 
street  of  the  city,  and  a  public  highway 
from  the  river  into,  to  and  along  the  con- 
tinuation of  Pownal  street,  etc.,  and  did, 
thereby,  greatly  impede  and  obstruct  the 
said  public  highway."  Appellant  contended 
that  there  was  a  material  variance  between 
the  summons  and  conviction,  and  that  the 
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latter  most  be  quashed  on  that  ground.  He 
also  contended  that  the  City  Court  and  this 
Court  of  Appeal  had  no  jurisdiction  to  de- 
cide the  matters  in  dispute : — Held,  Hensley, 
J.,  that  the  Question  being  one  of  public  and 
private  rights  and  of  title,  was  for  a  jury  to 
decide,  and  was  not  within  the  jurisdiction 
of  magistrates  under  the  Trespass  Act,  nor 
of  the  City  Court  under  the  Act  of  Incor- 
poration.— That  there  was  a  material  vari- 
ance between  the  summons  and  conviction, 
and  on  that  ground  the  conviction  could  not 
be  supported.  Dinn  v.  R,;  Carvell  v.  Char- 
loiUiown  (1871),  1  P.  E.  I.  R.  361. 

Bell  Televhoae  Company    —    Under- 

ground  totrea.J — ^The  plaintiffs,  whose  system 
of  communication  had  been  in  operation  in 
the  town  of  Owen  Sound  for  some  years, 
changed  their  office,  and  in  connection  with 
the  change  wished  to  carry  their  wires  to 
that  office  across  the  street  in  which  it  was 
situated  underground  in  a  conduit,  instead  of 
overhead  by  poles  and  the  defendants  refused 
to  consent: — Held,  on  the  evidence,  that  no 
danger  of  injury  to  the  street  or  inconveni- 
ence to  the  public  having  been  shewn,  the  de- 
fendants were  not  justified  in  fact  in  refus- 
ing their  consent. — Held,  also,  that  there  was 
not  justification  in  law  for  the  refusal,  s.  3 
of  the  plaintiffs*  Act  of  incorporation,  43 
V.  c.  07  (D),  not,  as  was  contended  by  the 
defendants,  empowering  municipal  councils 
to  determine  as  they  may  see  fit  where  and 
how  the  plaintiffs  shall  construct  their  lines. 
Bell  Telephone  Co.  v.  Owen  Sound,  24  C 
L.  T.  31:0,  8  O.  L.  R.  74,  4  O.  W,  R.  69. 

By-lair  elosins  lane  and  anthorlfllBC 
transfer  to  private  person — By-law  pass- 
ed in  interest  of  transferee — Public  interest — 
Saving  of  expense  —  Prejudice  to  appli- 
cant —  Consent  of  land  owner  —  Construc- 
tion of  City  Ordinance.  Re  Weir  d  Calgary 
(Alta.),  7  W.  L.  R.  46, 


By-law  eloflinc  lane  and  opening 
new  lane  —  Interests  of  private  persons — 
Interests  of  municipality  —  Injury  to  other 
persons  —  Private  lane  —  Exchange  of 
lands  —  Bona  fides  of  council.  Re  MiUs  d 
Hamilton,  9  O.  W.  R.  731. 

BT-law  oloBinc  road  —  Compensation 
for  lands  injuriously  affected  —  **Advantage 
derived  from  contemplated  work"  —  Boun- 
dary.]— Under  s.  437  of  the  Consolidated 
Municipal  Act,  1903,  3  Edw.  VII.  c  19  (O.), 
every  council  shall  make  to  the  owners  of 
real  property  taken  by  the  corporation  or 
injuriously  affected  by  the  exercise  of  its 
powers  due  compensation  for  any  damages 
necessarily  resulting  from  the  latter  "be- 
yond any  advantage  which  the  claimant  may 
derive  from  the  contemplated  work:" — Held, 
that  this  means  the  "contemplated  work"  of 
ihr^  corporation  alone,  and  that  a  person 
injariously  affected  by  the  closing  of  a  road, 
part  of  a  scheme  for  granting  facilities  to 
a  lumber  company,  was  entitled  to  compen- 
sation, without  any  diminution  because  the 
erection  of  the  company's  mills  enhanced  the 
value  of  his  lands. — Under  s.  629  no  road 
established  shall  be  closed  whereby  any  per- 
son will  be  excluded  from  ingress  or  egress 
over  such  road,  unless,  in  addition  to  com- 
pensation, some  other  convenient  way  is 
provided. — Held,   that  a   road  need  not,  in 


order  to  come  within  the  above  section, 
actually  form  a  boundary  of  land,  provided 
there  is  ingress  or  egress  to  and  from  such 
land  over  it.  In  re  Brown  d  Owen  Sound, 
9  O.  W.  R.  727,  14  O.  L.  R.  627. 

By-law  elosins  street  —  Public  in- 
terest —  Discrimination  —  Substitution  of 
convenient  way  —  Compensation  to  land 
owner  —  Providing  access  to  land  —  Con- 
struction of  statute  —  Costs.  Re  McLean 
d  North  Bay,  7  O.  W.  R.  109. 


By-law^  for  raisins  nioney  to 
stmet  sidewalks  —  Submission  to  electors 
— Failure  to  compley  with  s.  342  of  Muni- 
cipal Act  —  Appointment  of  scrutineers  — 
Date  of  issue  of  debentures  —  Date  of  pay- 
ment—"Quashing  by-law — Costs.  Re  Kerr  d 
Thombury,  8  O.  W.  R.  451. 


B  j-la^ra  —  Discretion  —  Supervision  by 
Superior  Court  —  Oppression,] — Municipal 
by-laws  dealing  with  roads  and  pavements 
are  left  to  the  discretionary  power  of  moni- 
cipal  councils  in  the  manner  provided  by  the 
municipal  code.  The  remedy  of  an  action 
to  annul  a  by-law  founded  upon  the  ri^t 
of  supervision  by  the  Superior  Court,  by 
virtue  of  Art.  50,  C.  P.  C,  is  not  open  ex- 
cept in  case  of  abuse  and  injustice  arising 
from  bad  faith  and  so  serious  as  to  be  op- 
pressive. J^epin  y.  MassuevUie,  15  Que.  K. 
B.   261. 


Closing  liishway  —  Land  iMfurioudy 
affected  —  Compensation  —  Conveyan€X  of 
land  —  Reservation  of  right.} — ^The  owner 
of  land  whicli,  it  is  expected,  will  be  depre- 
ciated in  value  by  the  contemplated  dosing 
of  a  street,  may,  in  conveying  it  to  a  pur- 
chaser, reserve  the  right  to  collect  and  re- 
ceive the  compensation  that  may  be  there- 
after  awarded  in  respect  of  such  deprecia- 
tion, and  afterwards  his  claim  for  such  com- 
pensation cannot  be  answered  by  shewing 
that  he  has  sold  and  conveyed  the  land. 
Re  Codville,  5  W.  L.  R.  140,  16  Man.  L. 
R.  420. 

Closing  liikkway  —  Private  interests — 
Notice  —  Publication  —  Compensation.  Be 
Waterous  d  Brantford,  2  O.  W.  R.  897. 


Closing  hiffliway  —  Property  injurious- 
ly affected  —  Municipal  Act,  1909.  s.  4S7.] 
— ^A  property  on  the  west  side  of  a  street 
running  north  and  south  was  held  to  have 
been  "injuriously  affected"  within  the  mean- 
ing of  s.  437  of  the  Municipal  Act.  1908, 
by  the  closing  of  a  street  running  from  the 
first  street  in  an  easterly  direction  oppo^te 
the  property  in  question,  and  an  award  of 
compensation  by  the  official  srbitrator  to  the 
owner  of  the  property  was  upheld,  the  prin- 
ciple of  Metropolitan  Board  of  Works  ▼.  Mc- 
Carthy, li.  R.  7  H.  Ia  243.  being  spplied. 
In  re  Tate  d  Toronto,  10  O.  L.  R.  651.  6  0. 
W.  R.  670. 


Closing:  street  —  By-law  — 

plan  —  Sale  of  road  allowance  —  Approval 
of  lAeutenant-Oovemor  in  CouncU  —  Pro- 
mulgation.]— When  the  owner  of  land  hu 
registered  a  plan  of  subdivision  of  it  into 
lots  and  shewing  a  street,  and  has  sold  lots 
lying  alongside  and  facing  on  the  street  be 
is  bound  by  the  plan,  and  cannot,  witiiout 
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the  conaent  of  the  purchasers,  dose  up  the 
ttFeet  and  retake  the  land  composing  it,  and 
what  he  could  not  do  himself  the  council  of 
the  municipality  has  no  right  to  do  for  him 
hy  passing  a  by-law  effecting  that  result; 
nor  has  such  council  a  right  under  s.  667 
and  S.-8.  (d)  of  s.  693  of  R.  S.  M.  1902 
c  116,  to  sdl  roads  stopped  up  by  them, 
save  original  road  allowances  and  public 
roads  which  have  been  duly  dedicated  as 
such,  and  oyer  which  the  council  has  estab- 
luhed  its  iurisdiction :  and  a  by-law  having 
sach  ends  in  view  will  be  quashed,  and  is 
not  validated  by  the  approval  of  the  Lieu- 
tcoant-Govemor  in  council  pursuant  to  s.-s. 
(c)  of  8.  6IH  of  the  Municipal  Act,  nor  by 
its  promulgation  under  the  provisions  of  ss. 
425  and  426  of  the  Act.  In  re  Knudson  d 
8t.  BoRf/oce,  15  Man.  L.  R.  317,  1  W.  L. 
R.  281. 

CImIbc  street  —  Damage  to  property 
ahotting  —  Deprivation  of  access  —  Other 
mKt»—4iMantum  of  damages.  Re  Tate  d 
Titrwto,  6  O.  W.  R.  670.  10  O.  L.  R.  651. 

C— irwetiam  of  sidewalk  —  Encroach- 
w»mt  on  almUmg  prapertyStraightening  of 
gireet  —  Compensation — Petitory  action  — 
Freteription.} — ^The  respondents  were  owners 
of  houses  situated  upon  a  street  in  Quebec 
The  lots  sloped  at  this  place,  and  the  houses 
were  originally  constructed  upon  the  align- 
ment of  the  street,  that  is  to  say,  they  were 
not  square  except  thore  of  the  respondents. 
The  consequence  was  that  the  corner  of  the 
west  side  of   their   house   upon    the   street 
was  thirteen   feet   behind    the   neighbouring 
hooae  to  the  west:  as  to  the  east  comer,  it 
was  in  line  with  the  property  to  the  east. 
8o  that  there  was   between   the  alignment 
of  the  street  and  the  front  of  the  house  a 
Mp  of  land  in  the  form  of  a  triangle  upon 
which  had  been  built  two  flights  of  steps  to 
give  access   to   the  houses.        In   1896   the 
ippeUants,  the  city  corporation,  in  order  to 
enlarge  the  street  and  make  it  regular,  had 
acquired   the   property  of   one  G.   adjoining 
on  the  west  Uiose  of  the  respondents,  had 
palled  down  the  house  and  built  a  new  one 
in  line  with  the  houses  of  the  respondents. 
The  appellants  constructed  the  sidewalk  up 
to  the  new  buildipg.  and  at  the  same  time 
Blade  a  sidewalk  in  front  of  the  respondents' 
hoQses  up  to  the  houses,  thus  taking  posses- 
ion of   the    triangular   strip,    but   without 
Umching  the  flights  of  steps.     The  respond- 
eat! datmed  the  value  of  the  land  which  the 
appellants  had   so   taken,   and     the     latter 
pleaded  that  the  land  did  not  belong  to  the 
icspondents,  but  was  part  of  the  street  and 
M  been  so  for  more  than  30  years : — Eeld, 
tliat  in  these  circumstances  the  respondents 
conld  claim  from   the  appellants   fhe  value 
of  the  land  of  which  they  had  thus  taken 
possession,  and  that  without  having  recourse 
to  a  petitoi7  action.     Quebec  v.  Caron,  13 
One.  K.  B.  52. 

Gaatrol  of  streete  —  RaUtoay  crosaing 
"-BefMlatUm  rwjuiting  gates  —  Resolution 
of  oosaojl  —  Iniunction  —  Attorney-General 
^Parties  —  Assent  of  Oovemor^n-OouncU.'] 
"pf  tht  Act  amending  the  Act  of  incorpor- 
ation of  the  defendant  company,  they  were 
l>v«a  the  right  to  lay  their  tracks  across  the 
Jgwts  of  the  plaintiffs  provided  that  before 
ooiag  so  the  consent  of  the  town  council 


should  have  first  been  obtained.  On  appli- 
cation by  defendants  to  the  town  council  for 
permission  to  cross  one  of  the  streets  of  the 
town,  a  resolution  was  passed  granting  the 
application  "subject  to  such  regulations  as 
the  town  council  may,  from  time  to  time, 
make  to  secure  the  safety  either  of  persons 
or  property."  Subsequently,  the  town  coun- 
cil passed  a  resolution  requiring  the  com- 
pany to  forthwith  erect  and  maintain  two 
gates,  of  the  latest  approved  pattern  of  rail- 
way gates,  on  and  across  the  street  on  either 
side  of  the  track.  The  defendants  failed  to 
comply  with  the  regulations  so  made,  and 
this  action  was  brought  to  restrain  them 
from  running  traina  across  the  street  until 
they  should  comply  with  the  regulation: — 
Heldt  that  the  regi^ation  was  one  within  the 
powers  of  the  town  council  to  make.  The 
town  council  having  a  special  interest  in  the 
subject  matter,  the  action  could  be  brought 
in  the  name  of  the  town,  without  joining  the 
Attomey-GeneraL  The  regulation  in  ques- 
tion, bein^  made  by  virtue  of  a  power  given 
by  a  speaal  Act,  was  not,  in  the  absence  of 
express  words  to  that  effect,  a  by-law  of  the 
town  which  required  the  assent  of  the  Gov- 
emor-in-Gouncil  before  going  into  operation, 
such  assent  was  required  only  in  connection 
with  the  cases  specially  mentioned  in  the 
Act:  Towns  Incorporation  Act,  R.  S.  N.  S. 
1900  c.  71,  ss.  263,  264.  Liverpool  v.  Liver- 
pool, dc,  Rw.  Co.,  35  N.  S.  R.  233. 

Goimtjr  or  looal  'work — ProcSs-verhal 
— Resolution  of  council  —  Notice — Status 
of  local  corporation.l — A  bridge  which  had 
been  treated  and  considered  as  a  county 
bridge,  by  virtue  of  old  proo^-verhauw,  can- 
not be  declared  to  be  a  local  bridge,  in  spite 
of  the  fact  that  it  is  such  by  its  situation, 
unless  a  resolution  is  adopted  or  a  proo^- 
verbal  homologated  to  that  effect;  and  a 
simple  notice  of  taking  into  consideration 
the  proo^-verhal  in  which  such  a  declara- 
tion is  made,  does  not  fulfil  the  requirements 
of  the  law.  2.  A  local  corporation  charged 
with  maintaining  a  bridge  in  the  condition 
required  by  the  statute,  by  the  prooh-verhal, 
and  the  by-laws  which  govern  it.  if  it  has 
been  declared  to  be  a  local  bridge,  has  a 
sufficient  interest  to  apply,  to  set  aside  the 
proc^-verhal  which  makes  the  bridge  a  local 
bridge.  Corp,  of  8t,  Ignac  du  Coteau  Land- 
ing V.  Soulanges,  25  Que.  S.  C.  158. 

Comity  road  —  Board  of  delegates  — 
Highway  between  counties  —  Proceedings  — ^ 
Jurisdiction,] — In  the  absence  of  a  declara- 
tion in  pursuance  of  Arts.  758  and  750  of 
the  Municipal  Code,  it  Is  competent  for  the 
board  of  delegates  to  take  all  the  proceedings 
in  reference  to  a  road,  such  as  that  of  the 
Grande  Ligne,  situate  between  two  local 
municipalities  belonging  to  two  different 
counties,  such  as  those  of  St.  Jean  and 
Chambly.  2.  The  board  of  delegates  is  a 
municipal  authority  quite  distinct  from  the 
county  corporation,  although  it  has  e^  offhio 
for  secretary  the  secretary  of  the  corporation 
of  one  of  the  counties  interested.  Arbeo  V. 
Lussier,  21  Que.  S.  C.  204. 

County  road  —  By-laio  declaring  it  looal 
— Amendment  —  Notice  —  Restoration  as 
county  road  —  Maintenance  —  Land-own^ 
ers,] — A  notice  given  by  a  municipal  body 
to  amend  a  by-law  or  to  passing  another  re- 
lating to  a  public  road,  without  in  any  way 
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mentioning  the  amendment  or  amendments 
to  be  made,  or  the  nature  of  the  by-law  to 
be  passed,  is  not  sufficient,  especially  when 
those  who  complain  of  it  are  prejudiced.  2. 
By  yirtue  of  Art.  756,  G.  M..  a  road  situated 
between  two  local  munictpalities  is  a  county 
road  and  when,  by  virtue  of  Art.  758,  G. 
M.,  the  county  council  has  declared  it  a  local 
road  under  the  direction  of  one  of  such 
municipalities,  it  has  no  jurisdiction  after- 
wards to  amend  such  by-law  so  as  to  de- 
clare it  ai?ain  to  be  a  local  road,  but  at  the 
charj^es  of  the  two  municipalities  separated 
by  it;  but  it  has  the  riicht  to  restore  the 
road  as  a  county  road,  and  then,  in  accord- 
ance with  Art  758  (S),  O.  M.,  it  may  re- 
apportion the  work  by  specially  indicating 
the  property  of  the  owners  in  each  munici- 
pality uable  for  the  maintenance  of  such 
road.  Corp,  of  Si,  Andr4  Avelin  v.  Corp, 
de  Ripon,  4  Que.  Q.  B.  167,  followed.  Corp. 
du  Canton  de  NeUon  v.  M4gantic,  20  Que. 
S.  C.  334. 

Gonnty  road  —  Pariah  oounoU — Rate- 
payers —  lAahUiiy  for  work  on  road — In- 
spector of  roadt— County  council  —  Board 
of  delegatea  —  Circuit  —  Court  —  Removal 
of  action  to  Superior  Court — Pleading.] — 
A  parish  council  (St.  Joseph  de  Chambly) 
is  incompetent,  ratione  materia,  to  have 
made  and  homologated  a  proo^-verbdl  of  a 
road  situated  between  two  counties  (the 
Grande  Ligne  between  the  county  of 
Ghambly  and  that. of  St.  Jean.)  2.  Such 
incompetence  is  d^orde  pulUo,  having  for  its 
object  the  maintenance  of  the  administrative 
hierarchy,  and  makes  the  proo^-verhal 
(1867)  absolutely  void,  and  it  may  be  in- 
voked notwithstanding  acquiescence  at  any 
time,  even  in  1895,  by  one  of  the  ratepayers 
who  is  sued  for  contribution  to  the  cost  of 
fencing  works  undertaken  by  the  parish 
pursuant  to  such  prode-^erhalf  on  the  re- 
fusal of  such  ratepayer  to  do  them  himself. 
3.  It  is  for  the  inspector  of  roads,  and  not 
for  the  agrarian  inspector,  in  all  cases  to 
cause  the  fencing  works  called  for  by  such 
proo^-verhiH  to  be  constructed,  such  works 
not  being  mitoyens;  the  incompetence  of 
such  officer  is  also  iordre  puhUo,  4.  The 
road  in  question,  according  to  the  munici- 
pal statutes  in  force  prior  to  the  Municipal 
Gode,  came  under  the  jurisdiction  of  the 
county  council  of  Ghambly,  and  then  of  the 
board  of  delegates  of  the  counties  of  Gham- 
bly and  St.  Jean :  such  board  alone  can  ex- 
ercise such  jurisdiction.  5.  An  action  be- 
gun in  the  Gircuit  Gourt  against  a  rate- 
payer for  such  contribution  may  be  removed 
to  the  Superior  Gourt.  6.  The  corporati(m 
ought  to  allege  payment  by  it  for  these 
works  in  order  to  sustain  an  action  against 
such  ratepayer.  Pariah  of  St,  Joseph  de 
OhamhJy  v.  Arhee,  21  Que.  S.  G.  80. 

Daas^rova  madhine  1a  street  —  Use 

hy  independent  eontradora  —  Precaution^ 
Injury  to  paaser-ty — Liability  of  corporation 
and  contractors,]  —  In  a  public  and  busy 
street  of  a  city  a  horse  became  frightened 
by  a  steam  roUer  engaged  in  repairing  an 
intersecting  street,  and,  swerving  suddenly 
upon  the  plaintiff,  who  was  passing  on  a 
bicycle,  injured  him.  The  roller  was  the 
property  of  the  city  corporation,  and  was 
being  used  by  paving  contractors  under  a 
provision  in   the  contract.     The  work  was 


being  done  for  the  corporation,  and  it  weem- 
sitated  the  use  of  the  roller.  It  was  shews 
that  the  roller  was  a  madiine  likely  to 
frighten  horses  of  ordinary  courage  and 
steadiness;  that  of  this  the  city  corpora- 
tion's servants  were  aware;  and  that  proper 
precautions  were  not  taken  on  the  occasion 
in  question  to  warn  persons  of  the  approsdi 
of  the  roller  to  the  street  on  which  the  hone 
was  passing: — Held,  that  the  place  where 
the  work  was  to  be  done  and  the  means  by 
and  the  manner  in  which  it  was  to  be  per- 
formed made  it  incumbent  on  the  city  ooi^ 
poration,  if  they  had  been  doing  the  woifc 
otherwise  than  through  a  contractor,  to  see 
that  proper  precautions  were  taken  to  guard 
against  danger  to  the  public  from  the  use 
of  the  roller;  and  the  corporation  could  not 
rid  themselves  of  this  obligation  by  intrust- 
ing the  work  to  a  contractor.  Penny  t. 
Wimhleton  Urban  Diatrict  Council,  [1808] 
2  Que.  B.  212.  [1899]  2  Que.  B.  72»  fol- 
lowed:— Held,  also  that  the  contractors 
were  bound  equally  with  the  corporation  to 
take  notice  that  the  roller  was  likely  to 
cause  danger  to  the  public,  and  their  failure 
to  take  proper  precautions  occasioned  the 
accident.  Kirk  v.  Toronto,  25  C.  Li.  T.  29, 
8  O.  L.  R.  730,  4  O.  W.  R.  496. 


Establisliaieat  of  ki^way  —  Aaaeas- 

ing  landa  not  benefited — By-lau) — Action  to 
act  aaide — Appeal  to  county  council  —  Pefi- 
tion  to  quaahJ] — Held,  that  the  defendants, 
a  municipal  corporation,  could  not  subject 
the  lands  of  the  plaintiff,  which  had  a  road 
in  front  of  them  at  a  distance  of  less  than 
30  arpents,  to  a  contribution,  in  proportion 
to  their  area,  to  the  expense  of  opening  np 
and  maintaining  a  road  which  was  of  no 
use  to  such  lands  and  was  projected  only 
for  the  benefit  of  other  lands;  and  a  by-law 
passed  by  the  defendants  for  this  purpose 
thereby  causing  a  grave  injustice  to  the 
plaintiff,  was  set  aside  in  an  action  brou^t 
in  the  ordinary  way  in  the  Superior  Gourt 
2.  The  fact  that  the  plaintiff  had  first  ap- 
pealed to  the  countr  council,  who  had  con- 
firmed the  by-law,  did  not  deprive  him  of  his 
right  of  action.  3.  The  remedy  given  by  the 
Municipal  Gode  by  way  of  petition  to  quash 
did  not  exclude  the  proceeding  by  action. 
Therriault  v.  Pariah  of  St.  Aleasnndre,  20 
Que.  S.  C.  45. 

BxpropHation  of  ImaA  for  U^kwaj 

— Proc^s-verbdl  —  Ultra  vires — Pleadimg.\  — 
Where  an  action  is  brought  by  a  munictpal 
corporation  to  compel  the  defendant  to  con- 
vey land  for  a  road,  the  defendant  cannot 
plead  that  the  proo^-verbal  of  the  municipal 
inspector  is  void  and  ultra  vire^  and  has 
been  annulled  by  the  Gourt;  that  the  county 
council  has  not  been  consulted  on  the  sab- 
ject  of  the  opening  of  the  road;  and  that 
the  defendant  has  sued  the  corporation  for 
possession;  such  allegations  will  b^  struck 
out  on  demurrer.  Corp.  of  the  Parah  of  Ste, 
June  v.  Malo,  5  Que.  P.  R.  217. 


Bxpropriation  of  ImmA  for 

Valuation  —  Compenaation.] — A  mnniopal 
corporation  cannot  expropriate  land  for  a 
public  road  without  first  having  a  valuatioD 
made.  The  formalities  required  for  expro- 
priation ought  always  to  be  followed  even  if 
the  owner  has  no  right  to  oompensatioB. 
Laramie  v.  Hincka,  27  Que.  S.  G.  27. 
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Bxteaslom  of  streets  —  Municipal 
work^  —  Delay  —  Injury  to  individuaU.] — 
Mnniclpa]  corporations,  in  deciding  upon  the 
extension  of  streets  and  municipal  works 
generally  into  new  districts,  and  acting  in 
good  &uth,  are  not  responsible  for  damages 
caused  to  individuals  by  delay  in  resolving 
upon  such  works,  especially  where  such  de- 
lay was  occasioned  by  due  regard  to  econ- 
omy and  prudent  administration.  Rochon  v. 
Montreal,  22  Que.  S.  C.  42. 

Hoaioloemtion  of  street  line  —  Dam- 
age9 — Exercise  of  right — City  of  Montreal — 
Demurrer— C.  P.  191,  €7  F.  o.  i8,  410,  ^i7.] 
— Whoever  exercises  a  right  commits  no 
fault,  axkd  real  damages  which,  in  fact,  may 
exist  and  which  are  suffered  by  a  third 
party  cannot  be  recovered  by  a  suit-at-law, 
as  Uiey  are  damages  without  lesion  of  a 
right. — Thus,  an  action  of  damages  directed 
against  Montreal  by  a  proprietor  who  has 
built  along  a  newly  homologated  street  line 
and  who  complains  that  his  neighbours  are 
building  several  feet  in  advance  of  himself 
(inasmach  as  they  are  building  along  the 
former  street  line)  will  be  dismissed  on  in- 
scription in  law.  Pepin  v.  Montreal  (1910), 
11  Que.  P.  R.  368. 

Loyiaur  na  pipes  under  —  Permission 
of  councu— ^^esolution — By-law.  Bowerman 
v.  Amkersthurg,  1  O.  W.  R.  16. 

TJoMHty  of  Abnttinc  land-owner 
for  aulatenanoe  —  ReaiHution  of  council 
— SspeuM  of  deeming  ditch  —  Charge  on 
Imud  —  Sale  of  land  to  realizcH — ^When  an 
owner  who  is  under  an  obligation  to  main- 
tain a  public  road  fills  up  the  ditch  which 
foims  part  of  it,  the  municipal  council  may 
by  resolation  order  the  inspector  of  roads 
to  summon  him  to  clean  the  ditch  within 
48  hoars,  and  in  default  of  his  obeying  the 
nmmocs  to  do  the  work  at  his  expense. — 
A  mnnidpal  corporation  incurs  no  respon- 
sibility for  damages  by  reason  of  such  a 
resolution  and  its  being  put  into  execution, 
nor  by  the  fact  that  the  cost  of  the  wori^, 
|16l61,  is  added  to  the  municipal  taxes  due 
by  the  owner  in  the  minute  which  the 
lectetary-treasnrer  of  the  municipality  trans- 
Diiti  to  the  secretary-treasurer  of  the  county 
penoant  to  Art  373  of  the  Municipal  Ckkle, 
followed  by  notices  of  sale  of  the  whole  of 
the  property  aifected  by  virtue  of  Arts.  098- 
1001  of  the  Municipal  Ck>de.  Lagac^  v.  Bt. 
^oitph  de  Bordeaux,  28  Que.  S.  G.  819. 

MaMlfty  to  repair  hiffhwaj  —  Road- 
M  washed  away  hy  natural  stream  —  Con- 
struction of  new  roadbed  —  Diversion  of 
ftrsam  —  Depreciaticn  in  value  of  property 
abutting  on  highway  —  Delay  in  repairing 
^fidge,]  —  A  swift  natural  stream  ran 
through  the  defendants'  town.  The  stream 
changed  its  course  but  owing  to  no  fault  of 
the  defendants,  and  in  so  changing  its 
cmne  carried  away  a  portion  of  the  street 
OQ  which  the  plaintiff  had  land  situated: — 
ffeU;  the  municipality  was  not  bound  to 
i^epbce  the  portion  of  the  street  so  carried 
jway  under  their  statutory  duty  to  repair 
Mfhwiys.  Nor  oould  the  plaintiff  recover 
for  damages  to  his  property.  Cummings  V. 
^>w><w,  6  O.  W.  R.  168,  10  O.  R.  R.  300. 


of  road  —  Mandamus,] — 

Wbea  a  munidpal  corporation   has  caused 


a  road  to  be  opened,  it  is  obliged  to  keep  it 
in  repair,  no  matter  of  what  importance 
the  amount  of  taxes  raised  on  the  adjoining 
property  may  be;  and  this  obligation  may  be 
enforced  by  means  of  a  mandamus,  Gou- 
lette  V.  Sherhrooke,  25  Que.  S.  C.  387. 

Non-repair  —  Penalty  —  Informer  — 
Action^-Affldavit,]—By  virtue  of  Art  1046, 
G.  M.,  any  adult  person  may  in  his  private 
name  claim  the  penalty  imposed  by  Art.  793, 
G.  M.  2.  The  affidavit  required  by  Art 
5716,  R.  S.  Que.,  is  not  necessary  in  such 
a  case.  Tourigny  v.  Corp,  of  8t.  Paul  de 
Chester,  5  Que.  P.  R.  199. 

Opening  higli^ray  —  Proc^s-verhal  — 
Particulars  of  route  —  Persons  affected  — 
Right  of  attach  —  Municipal  council  —  Ho* 
mologation  —  Amendment^-<!ounty  or  local 
road.l — ^A  procds-verhal  which  provides  for 
the  opening  of  a  road,  satisfies  the  law  if  it 
sets  out  where  the  road  is  to  be  opened  and 
that  it  is  to  have  ditches  and  trenches  every- 
where necessary,  even  if  it  does  not  indi- 
cate precisely  the  places  where  they  are  to 
be  made  nor  their  width  and  depth.  2.  If 
the  proc^-verbal  of  a  road  states  that  it  will 
pass  through  a  place  where  a  cheese  factory 
stands,  or  any  other  place  which  it  cannot 
pass  through  without  the  consent  of  the  own- 
er, or  if  it  provides  that  fences  shall  be  at 
the  expense  of  persons  who  cannot  be  forced 
to  make  them,  such  owner  or  such  person 
illegally  charged  with  the  fences,  may  attack 
the  proo^s-verhal  upon  that  ground.  3.  In 
a  proc^-verbal  numbers  and  dates  may  be 
indicated  by  figures.  4.  A  municipal  coun- 
cil called  together  to  adopt  a  proois-verhal 
may  amend  it  by  adding  particulars,  the  ab- 
sence of  which  would  have  made  it  void.  5. 
A  road  which  extends  through  more  than 
one  municipality,  is  not  a  county  road;  it  is 
only  a  local  road  of  each  one  of  the  muni- 
cipalities in  which  a  part  of  it  is  situated. 
Mondoum  v.  Yamasha,  22  Que.  S.  G.  14a 

Opening  l&igl&^ray  —  Proc^s-verhal  — 
Petition  to  quash  —  Service — Time  for  pre- 
sentation.]— When  a  petition  to  quash  a  pro- 
c^-verbal  has  been  served  within  thirty  days 
following  its  adoption,  it  need  not  neces- 
sarily be  presented  to  the  Gourt  at  the  next 
term.  St,  Auhin  v.  Parsh  of  St,  Jerome^  6 
Que.  P.  R.  317. 

Opening  l&igh^ray  —  Report  of  superin" 
tendent  —  Notice  —  Parties  interested  — 
Adoption  hy  council,] — The  report  of  a  spe- 
cial superintendent  upon  the  opening  of  a 
road  will  not  be  set  aside,  in  spite  of  the 
want  ot  a  new  special  notice  of  the  day  upon 
which  he  is  to  visit  the  locality  in  question, 
if  the  interested  parties  are  present,  and  sub- 
mit to  him  all  their  grounds  for  or  against 
the  report  2.  A  procis-verhal  adopted  by 
the  council  will  not  be  set  aside  because  it 
is  adopted  at  a  general  sitting  of  the  coun- 
cil and  withoqt  notice  that  it  was  to  come 
up,  if  all  the  parties  interested  were  present 
and  stated  their  grounds  for  and  against 
Paquet  v.  Durham,  22  Que.  S.  C.  233,  5  Que. 
P.  R.  229. 

Opening  of  road — Proc^-verhdl — Lapse 
hy  non-executim  —  New  prooSs-verhal  — 
Statute — Retroactivity  —  Defect  in  proo^ 
verhal  —  Amendment  —  Council.] — The  ex- 
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istence  of  an  old  proc^s-verbal  for  the  open- 
infc  of  a  front  road,  which  has  never  been 
executed,  is  no  obstacle  to  a  new  proc^ 
verbal  for  the  openinj^  of  a  front  road  cover- 
ing the  same  ground  to  a  depth  of  30 
arpents.  The  statute  60  V.  c.  27,  s.  7  (Que.), 
which  declares  proc^s-verhaux  void  for  de- 
fault of  execution  after  5  years,  applies  to 
those  made  before  as  well  as  those  made 
after  its  passing. — The  neglect  to  prescribe 
in  a  proc^-verhal  the  part  of  the  work  to 
be  done  by  each  person  called  upon  to  con- 
tribute, is  not  a  cause  of  nullity,  but  con- 
stitutes at  most  a  defect  which  the  council 
may  remedy  by  way  of  amendment  Com- 
iure  V.  Meganiic,  31  Que.  S.  C.  541. 

Opening  road  —  Proc^-verhal  —  By- 
lata  amended  to  charge  plaintiff's  lands  — 
Notice — Sufficiencjt — Application  to  quash,) 
— Neither  the  plaintiff  nor  his  lands  were 
charged  in  any  way  with  the  expense  of 
opening  and  maintaining  a  road  created  by 
a  confirmed  proo^-verhal.  The  municipal 
council  cannot  by  by-law  amend  such  pro- 
o^'Verhal  in  such  a  way  as  to  subject  the 
plaintiff  or  his  lands  to  such  charges  unless 
in  the  first  place  public  notice  has  been 
given  stating  clearly  that  by  the  proposed 
by-law  the  plaintiff  or  his  lands  might  be 
rendered  liable  to  contribute  to  such  expense. 
A  notice  addressed  **to  whom  it  may  con- 
cern," stating  that  the  "municipal  council 
of  the  parish  of  St.  Alexandre,  at  a  session 
which  will  be  held  Tuesday,  October  13th 
next,  at  8  a.m.,  will  consider  a  by-law  to 
amend  the  proc^-verhal  of  .  .  .  with  respect 
to  arranging  as  to  the  cost  of  the  roads 
authorized  and  the  owners  benefited."  was 
held  insufficient  as  regarded  the  plaintiff, 
who  was  not  hitherto  a  party  concerned  in 
the  proc^s-verhal  nor  interested  in  these 
roads  nor  benefited  by  them.  As  a  result 
the  plaintiff  would  be  entitled,  in  an  action 
in  the  Superior  Court,  to  have  this  by-law 
declared  void  so  far  as  he  was  concerned, 
in  view  of  the  fact  that  he  had  not  had  an 
opportunity  of  being  heard  before  the  coun- 
cil, and  of  shewing  that  he  ought  not  to  be 
subjected  to  these  charges.  Bouchard  v  Corp, 
of  the  Parish  of  St,  Alexandre,  25  Que.  S.  C. 
415. 

Petition  for   openins    of   road — Dir 

oretion  of  totonship  council  —  Appeal  to 
county  council  —  Special  meeting  of  council 
—  Notice  —  Resolution  —  Minutes,)  —  A 
township  council  has  a  discretionary  power 
to  grant  or  refuse  a  petition  for  the  opening 
of  a  road,  and  however  unjust  its  decision 
may  appear,  if  the  formalities  required  by 
law  have  been  observed,  the  Superior  Ck>urt 
will  not  interfere  to  set  aside  the  decision; 
the  remedy  being  by  appeal  to  the  county 
council.  2.  Notices  of  a  special  meeting  of  a 
municipal  council  orally  given  by  the  secre- 
tary-treasurer are  sufficient.  3.  Resolutions 
of  municipal  councils  are  valid,  although 
they  are  not  entered  in  the  minute  book  of 
the  meetings  of  the  council  nor  in  the 
proems-verbal  of  the  meeting  at  which  they 
were  adopted.  Martin  v.  Corp,  of  Windsor, 
24  Que.  S.  C.  40. 

Prooes-Torbal  for  oonatmetlon  of 
road  —  Distinction  between  proc^-verbtU 
and  by-law  under  Quebec  Municipal  Code. 
Gr4goire  v.  Deron^e,  4  E.  L.  R.  74. 


BaiflinK  loTol  of  —  Injury  to  adjoining 
land  —  Backing  water  on — Culvert — Inap- 
preciable injury.  Turner  v.  York,  1  O.  W. 
R.  723. 

Repair  of  road  —  By-law  —  Charge  <w 
land-owner  —  Excessive  share  of  cost — Ac- 
tion to  quash^Presaription.} — ^A  municipal 
by-law  which  imposes  upon  a  land-owner 
the  cost  of  maintaining  and  repair  of  the 
road  in  front  of  his  land  to  an  extent 
greater  by  half  than  the  average  cost  of 
work  done  upon  the  road  to  the  owners  of 
lands  of  the  same  value,  is  illegal  and  op- 
pressive, and  the  owner  so  affected  has  a 
remedy  by  action  before  the  Superior  Court 
to  have  it  quashed. — ^The  30  days'  prescrip- 
tion of  Art.  708.  M.  C.«  has  no  application 
to  such  an  action.  Roussin  v.  Corp.  of  Par- 
ish of  8te,  Doroth^e,  31  Que.  S.  C.  520. 


Report   of   special   smporinteademt— 

Invalidity — Oath  administered  without  juris- 
diction,)— ^The  report  prepared  by  a  special 
superintendent  as  to  a  new  road  petitioned 
for,  is  void,  where  the  officer  (a  justice  ci 
the  peace  for  a  neighbouring  district)  who 
has  administered  the  oath  to  the  superin- 
tendent, had  not  jurisdiction  in  the  ^ce 
where  the  oath  was  administered.  Pinsou- 
ault  V.  Laprairie,  20  Que.  S.  C.  585. 

Road  work  —  Charge  on  lands  —  ^em- 
tude — Irterest — Deci9ion  of  oouncU — Powen 
of  Court,)  —  Municipal  councils  have  no 
power  to  create  servitudes  on  lands:  fhef 
can  only  give  effect  to  those  already  created 
by  law.  2.  Those  lands  can  only  be  charged 
with  servitude  of  road  work  which  have  an 
interest  in  such  work.  3.  The  interest  re- 
quired by  law  is  not  the  personal  interest 
of  the  owner  of  the  lands,  but  that  ariang 
from  the  situation  of  the  lands.  4.  Article 
7^,  M.  C,  does  not  give  to  municipal  coun- 
cils the  power  arbitrarily  to  charge  land 
with  road  work  irrespective  of  any  legal  in- 
terest arising  from  the  situation  of  the 
lands.  5.  The  Superior  Cburt  has  the  right 
to  interfere  with  decisions  of  municipal 
councils,  whenever  any  question  of  l^ality 
is  involved  ther3ia.  Therriault  v.  Corp.  o/ 
N6tre-Dame  du  Luc,  24  Que.  S.  O.  217. 

R4»ad  work  done  om  owner^s  def a«K 

not  a  taK  —  When  collectible  oe  9uch  — 
Sale  for  taxes — Prescriptions,)  —  The  cost 
of  road  work  done  at  the  expense  of  an 
owner  in  default  under  Arts.  397  et  seq^  G. 
M.,  is  assimilated  to  a  tax  and  collectable 
as  such  only  when  it  has  been  ascertained 
by  a  judgment  rendered  in  a  suit  brought 
under  these  articles.  The  abstract  furnished 
by  the  secretary-treasurer  of  a  local  muni- 
cipality to  the  secretary-treasurer  of  the 
county,  by  virtue  of  Art  373,  C.  M.,  and  the 
notice  given  and  published  by  the  secretaiy- 
treasurer  of  the  county,  by  virtue  of  Arts. 
906  and  999,  C.  M.,  ought  to  contain,  on 
pain  of  being  void,  the  amounts  of  the  taxei 
affecting  the  lands  mentioned  in  it.  A  sak 
made  under  ArU.  1000  and  1001.  C.  M.,  of 
land  mentioned  in  such  extract  and  notic^ 
as  for  a  sum  exceeding  that  actually  owing 
for  taxes  is  void.  The  prescription  of  two 
years  provided  for  in  article  1015,  C.  M.. 
applies  only  to  sales  which  are  voidable,  and 
not  to  those  which  are  effected  with  abso- 
lute illegality.  Dent  v.  Labile,  Cfaynom  T. 
Lochaber,  27  Que.  S.  C.  171. 
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Bidewmlk  —  Accident  —  Relief  over.] — 
Hie  corporation  of  the  city  of  Montreal,  be- 
inf  sued  for  damages  for  injuries  sustained 
by  reason  of  a  fall  upon  one  of  its  sidewalks, 
have  the  right  to  bring  in  en  garantie  the 
owner  or  occupant  of  the  land  in  front  of 
which  the  sidewalk  is.  Atantrenl  v.  Sistere 
of  Cimffregaiion  of  Notr^Dame  de  Montreal, 
3Q.P.  R.475. 

Sidewalk  —  Alteration  in  grade — Injury 
to  adjoining  land  —  Absence  of  by-law  — 
Remedy  —  Arbitration  —  Sale  of  land  after 
injury  —  Right  of  vendor  to  compensation. 
Re  Dunn  A  Stratford,  5  O.  W.  R.  65 

SidewAlks  —  By-law  autharieing  issue 
of  debentures  to  pay  for  icork — Time  specir 
fled  for  completion  of  work — Width  of  side- 
Kslks  specified  —  Construction  of  sidewalks 
sfter  time  empired  and  of  less  width — Injunc- 
tion— Damage  to  property — Remedy  hy  ar- 
kitration  under  Municipal  Act.] — ^A  munici- 
pal corporation  passed  a  by-law  and  it  was 
approved  by  the  electors.  The  by-law  pro- 
vided for  con.otruction  of  sidewalks  five  feet 
wide  along  certain  streets  and  to  raise  money 
by  way  of  debentures  to  pay  for  the  same, 
The  city  engineer  was  placed  in  charge  of 
matters  of  grade,  etc.  The  work  was  to  have 
been  completed  in  1904.  In  1905,  objec- 
tkm  being  raised  as  to  the  validity  of  the  by- 
law the  council  passed  two  other  by-laws 
which  were  not  submitted  to  the  people. 
They  adopted  the  city  engineer's  plans  and 
reduced  the  sidewalk  to  only  four  feet: — 
JSTeM,  these  two  by-laws  were  ultra  vires  as 
the  council  had  not  the  power  to  extend  the 
time  allowed  in  the  first  by-law  for  the 
coDstmction  of  the  walks,  nor  to  vary  the 
width  and  purpose  of  them.  Injunction 
granted  to  restrain  the  money  being  raised 
on  debentures.  Cleary  v.  Town  of  Windsor, 
6  O.  W.  R.  192,  10  O.  Ix  R.  333. 

ttreeta,  property  of  eorporation  la-- 

FsficoaiTer  Incorporation  Act,  1900,  s,  218 
— **Fe«^"  meaning  of  —  Injunction — Con- 
stntction  of  drain  —  Irreparable  injury.] — 
Section  218  of  the  Vancouver  Incorporation 
Act,  1900,  provides,  in  part,  that  every  pub- 
lic street  ...  in  the  city  shall  be  vested 
hi  the  city  (subject  to  any  right  in  the  soil 
which  the  individuals  who  laid  out  such  road, 
street,  bridge  or  highway  may  have  reserved). 
In  an  action  for  an  injunction  to  restrain 
die  corporation  from  digging  and  blasting 
for  the  construction  of  a  drain  in  a  street, 
within  the  corporate  limits,  the  plaintiffs 
submitted  that  a  proper  construction  of  the 
word  *'  vest  *'  as  used  in  s.  218«  did  not  au- 
thorise the  corporation  to  dig  to  an  exces- 
siTe  depth: — Held,  adopting  the  ruling  in 
Roche  V.  Ryan^  22  O.  R.  107,  that  the  word 
"vest**  does  not  import  a  vesting  of  the 
surface  merely,  but  is  wide  enough  to  in- 
chide  the  fre^old  as  welL — Beld,  on  the 
eridence,  however,  that  it  had  not  been 
•hewn  by  the  plaintiffs  that  substantial  or 
irreparable  injury  would  be  sustained  by 
tbem  through  the  construction  of  the  drain. 
Cotton  Y.  Vancouver,  12  B.  C.  R.  497. 

Toll  Toskdm  ozpropHation  —  Costs  of 
•rbitration — Toll  Roads  Expropriation  Act, 
1901.] — ^A  county  which,  upon  the  petition 
<*f  the  ratepayers  affected,  presented  through 
the  medium  of  two  interested  townships,  and 


proceeding  in  accordance  with  the  provisions 
of  the  Toll  Roads  EJxpropriation  Act,  1901, 
initiates  and  takes  part  in  an  arbitration  to 
fix  the  value  of  a  toll  road,  cannot  recover 
from  the  township  the  costs  incurred  by  it. 
United  Counties  of  Northumberland  d  Dur- 
ham V.  Hamilton  d  Haldimand,  10  O.  L.  R. 
680,  6  O.  W.  R.  814. 

l^inter  road  —  Location  of  —  Art.  840, 
C.  M.] — In  laying  out  winter  roads  at  some 
distance  from  the  summer  roads,  a  munici- 
pality is  only  exercising  the  right  conferred 
on  it  by  Art  840,  C.  M.,  and,  therefore,  an 
owner  of  property  abutting  on  a  summer 
road  cannot  be  heard  to  complain  of  the  loca- 
tion chosen  by  the  municipality  for  the  win- 
ter road.  Pesant  v.  8t.  Leonard  de  Port 
Maurice,  7  Que.  P.  R.  220. 


Work  —  Initiative  —  Ratepayers — Peti- 
tion —  Board  of  delegates  —  Summoning,] 
— When  it  is  a  question  of  adopting  a  by-law 
or  causing  work  upon  a  road  or  bridge  to  be 
executed,  conformably  to  the  provisions  of 
the  statutes  or  proc^-verbaux,  municipal 
corporations  may  take  the  initiative  in  the 
measures  necessary  to  obtain  such  a  result^ 
without  waiting  for  the  ratepayers  to  put 
them  in  a  position  to  act.  2.  But  when  it 
is  a  question  of  changing  or  modifying  the 
obligations  or  charges  which  the  statute  or 
by-laws  impose  upon  the  ratepayers  the  cor- 
porations exercise  judicial  functions,  and 
have  not  then  the  same  initiative,  and  must 
wait  until  the  ratepayers  complain  and  estab- 
lish their  grievances ;  and  if  the  latter  do  not 
succeed  in  their  demand,  the  corporations 
may  condemn  them  to  pay  the  expenses  which 
they  have  occasioned.  3.  Even  if  the  board 
of  delegates  has  acted  so  Ulegally  as  to  ren- 
der its  proceedings  void,  the  county  corpora- 
tions which  it  represents  are  responsible  for 
the  consequences  of  its  error  and  its  illegali- 
ty, and  must  be  held  responsible  for  expenses 
incurred  by  its  secretary.  4.  The  board  of 
delegates  may  be  summoned  in  several  ways, 
but  not  necessarily  by  writing.  Lord  v.  Mas- 
kinonge,  10  Que.  Q.  B.  20. 


16.  LiCEKsnTo  AND  Reoulatino  Powers. 

Auiio  of  bread  —  Prescribing  weight  of 
loaf  —  Reasonableness  of  by-law  —  Specific 
weight — Shrinkage — Statute  —  Incorporation 
of  town  as  city — Continuance  of  powers  un- 
der Municipal  Ordinance.]  —  The  powers 
granted  by  the  legislature  to  municipal  cor- 
porations to  make  by-laws  with  regard  to  the 
assize  of  bread  authorise  the  making  of  by- 
laws regulating  the  standard  of  quantity  or 
measurement  of  bread. — 2.  A  by-law  provid- 
ing that  no  person  should  sell  or  dispose  of 
any  loaf  of  any  size  or  weight  but  two  or 
four  pounds  is  not  unreasonable  as  prohibit- 
ing the  sale  of  a  loaf  weighing  more  than  the 
standard,  because  it  is  evident  that  the  evil 
which  the  legislature  intended  to  remedy  is 
the  sale  of  bread  under  weight,  and  not 
bread  weighing  more  than  the  standard,  and 
the  enactment  should  be  so  construed. — ^The 
by-law  in  question  was  passed  by  the  council 
of  the  town  of  Regina  in  1891.  By  an  Ordi- 
nance of  1903,  the  town  was  incorporated  un- 
der the  name  of  the  city  of  Regina: — Held, 
that  the  powers  conferred  on  the  town  by  thtf 
Municipal  Ordinance  and  the  by-law  passed 
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pnranant  thereto,  oondDued  in  force.  Rem  v. 
Wmiamaon,  Rem  v.  Feikne,  7  W.  L.  R.  51 ; 
Hartcood  v.  WiUiamson,  Harwood  v.  Feihne, 
1  Sask.  L.  R.  66. 

AmtoBiAtie  slot  M»chl«e  —  By-2oir — 
Ultra  vire9  —  Poioert  given  hy  atatute  — 
Motion  to  quash  —  Time  limit  —  Abtolutely 
void  by-latc.]  —  A  municipal  by-law  which 
makes  the  posaession  and  use  of  an  aatomatic 
slot  machine  subject  to  the  obtaininj^  of  a 
license  in  consideration  of  a  money  payment, 
cannot  be  validly  passed  under  a  statute 
which  giyes  the  municipality  the  power  to 
impose  such  an  obligation  upon  the  exercise 
of  a  trade,  industry,  or  any  Icind  of  business. 
Such  a  by-law  is,  therefore,  ultra  vires  and 
Toid. — ^A  municipal  by-law  which  imposes  s 
burden  without  following  the  mode  of  imposi- 
tion provided  in  the  statute  by  virtue  of 
which  it  is  passed,  is  void. — The  prescription 
of  three  months  for  motions  to  quash  by-laws, 
provided  by  Art.  304  of  the  charter  of  the 
city  of  Montreal,  applies  only  to  cases  of 
relative  nullity  and  not  to  cases  of  ab»)lu<e 
nullity,  or  to  cases  in  which  it  might  be  said 
that  the  by-law  was  void  and  had  no  nzisc- 
ence.  Bell  Telephone  Co.  v.  Montreal,  30 
Que.  S.  C.  157.  - 


BMnrlsten  and  •olieitors  —  By-law — 
Interpretation  —  Description  of  class  of  per- 
sons tamed  —  Amendment  —  Mistake.]  — 
The  effect  of  reprinting  a  municipal  by-law 
was  to  alter  the  position  of  the  last  word  in 
the  first  line  of  a  section.  The  same  word 
occurred  five  times  in  the  section.  An  amend- 
ment was  subsequently  passed,  intending  the 
insertion  of  another  woiii  before  the  word  so 
changed  in  position : — Held,  th.it  ihe  amend- 
ment should  be  placed  and  read  in  the  posi- 
tion only  to  which  it  could  sensibly  relate. — 
A  by-law  provided  for  the  taking  out  of  a 
license  by  every   person   using  or  following 

any  of  the  professions  particularly  de- 
scribed and  mentioned  in  schedule  A."  The 
profession  of  barrister  or  solicitor  was  not 
mentioned,  but  clause  27  of  the  by-law  con- 
tained an  ominous  provision  that  "  every  per- 
son following  within  the  municipality  any 
profession  .  .  .  not  hereinafter  enumerated  " 
should  take  out  a  license.— -fl^eM,  Clement, 
J.,  dissenting,  that  this  provision  took  in  the 
professions  of  barrister  and  solicitor  with- 
out any  more  definite  description.  Victoria 
V.  Belyea,  5  W.  L.  R.  161,  428,  13  B.  a 
R.  5. 

Billiard  VLoeuMe^— Regulation  of  hy  hy- 
Mu>—Prohihitive  license  fee — Object  of  muni- 
cipal cowncrt.]— Motion  to  quash  a  township 
by-law,  passed  under  Con.  Mun.  Act  (1903) 
8.  583  (4),  (5),  for  the  licensing  and  regu- 
lating the  keeping  of  billiard  tables  for  hire 
and  fixing  the  annual  license  fee  at  $100  per 
table.— Middleton,  J.,  held,  that  B.  N.  A. 
Act,  8.  92  (9)  gave  provincial  legislatures 
power  to  grant  such  licenses  in  order  to 
raise  revenue  for  provincial,  local  or  muni- 
cipal purposes:  That  the  province  had  dele- 
gated to  municipalities  its  full  power  to 
regulate  such  licenses,  therefore,  the  matter 
was  within  the  jurisdiction  of  the  council: 
That  there  was  no  evidence  of  anything 
fraudulent  or  malicious  on  the  part  of  the 
members  of  the  council,  in  passing  the  by-law, 
or  that  it  was  passed  for  the  purpose  of  put- 
ting the  applicant  out  of  business,  therefore, 
the  Court  should  not  inquire  into  the  motive 


which  influenced  their  action:  That  the  by- 
law was  not  in  its  nature  prohibitive,  even 
thong-h  the  result  might  be  that  no  one  would 
undertake  to  establish  a  billiard  room  in  the 
township.  There  might  be  no  reasonable  de- 
mand for  such  a  place,  and  the  fact  that, 
even,  in  the  absence  of  any  license  or  regu- 
lation, until  recently  there  was  no  such  re- 
sort, indicated  that  this  was  the  case.  Mo- 
tion dismissed  with  costs.  Pigeon  v.  Reeor4- 
ers  Court  d  Montreal  (1890).  17  S.  C  B. 
495,  501,  502.  followed.  Re  Poster  d  Raleigk 
(1910),  16  O.  W.  R.  1012,  22  O.  Li.  R.  26, 
2  O.  W,  N.  65. 

Divisional  Court  affirmed  above- judgment, 
18  O.  W.  R.  195,  22  O.  L.  R.  842,  2  O.  W. 

N.  306. 

■ 

Bread  —  By-law  regulating  sale  of  — 
Penalty  for  infrinfement  —  Validity  of  by- 
law.   IberviUe  v.  LabeUe,  4  E.  L.  R.  76. 

Bread  —  By-law  regulating  weight  of-- 
Intra  vires  —  Constitutional  law  —  Conm^ 
tion  —  Evidence  —  Mens  rea.] — Held^  that 
under  s.  580,  s.-ss.  10  and  11,  and  s.  583, 
s.-B.  1,  of  the  Consolidated  Municipal  Act, 
1903,  3  Edw.  YII.  c  19  (O.).  a  dty  has 
power  to  pass  a  by-law  "  to  provide  for  the 
weight  and  sale  of  bread,"  and  imposing  a 
penalty  for  selling  loaves  of  light  weight :  and 
that  the  same  is  not  ultra  vires  as  creatiiis 
a  criminal  offence,  or  otherwise : — fl'eU,  abo, 
that  no  evidence  of  mens  rea  was  necessaiy 
to  conviction,  the  word  **  wilfully  "  not  being 
used  in  the  statute  or  by-law.  Rem  v.  Chis- 
holm,  9  O.  W.  R,  914.  14  O.  U  R.  17a 


By-la^r  lieensliic  liav^ken  and  ped- 
lars —  Prohibitory  efeot  —  Conviotiim  — 
Amendment  of  —  Motion  to  quash— Repesl 
of  amending   by-law.] — ^The   defendant  was 
convicted  of  an  infraction  of  a  by-law  passed 
by  a  town  council,  under  8.-8.  14  of  s.  583 
of  the  Mun.  Act,  1903,  3  Edw.   VIL  c  19 
(O.),  relating  to  hawkers  and  pedlars,  etc, 
the  violation  charged  against  the  d^endant 
being  "  by  going  from  place  to  place  with  an 
animal    bearing    or    drawing    or    otherwise 
carrying  goods,  wares,  or  merchandise,  for 
sale,   without   a   license   therefor,*'   but  not 
stating  that  he  did  so  as  a  hawker,  etc,  nor 
did  the  conviction  negative  the  exceptions  in 
the  proviso  to  s.-s.  14  of  a  583  that  the  sale 
was  to  a  retail  trader,  or  of  goods  mannfic- 
tured  in  this  province  by  the  defendant  or 
his  employer:  as  the  evidence  aliewed  that 
the  defendant  was  not  within  the  proviso,  the 
conviction  was  amended  by  supplying  these 
defects,  and  a  motion  to  quash  by  reason  of 
the   omissions   was   dismissed. — ^The   connc- 
tion  was  also  objected  to  on  the  ground  that 
the  by-law,  though  professedly  pcuased  for  li- 
censing and  regulating,  was  in  reality  passed 
at  the  instance  of  the  retail  merdiants  of  the 
town,  who  had  the  license  fees  made  so  high 
as  to  be  in  fact  prohibitive: — Held,  that,  as 
the  CJourt  were  not  trying  the  defendant,  or 
hearing  an  appeal  from  conviction,  and  tlus 
not  being  a  motion  to  quash  the  by-law,  and 
there    being    evidence,    though    slight,    upon 
which  the  magistrate  might  find  against  tlMsre 
being  any  such  prohibition,  a  motion  to  quash 
the  conviction  on  this  ground  was  also  dis- 
missed.— Section  376  of  the  by-law  fixed  tlie 
license  fees  at  $20,  $5,  and  $4,  contingeDt 
respectively  on  the  use  of  a  horse  or  cart  \s3 
the  hawker,  etc.,  or  his  travelling  on  foot 
with  or  without  a  push  cart,  etc.    This  by- 
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law  was  amended  by  by-law  779,  which 
•triM^  oat  the  words  20,  5,  and  4,  and  substi- 
tated  therefor  75,  50,  and  50.  This  last- 
named  by-law  was  repealed  by  by-law  821, 
and  the  first-named  by-law  amended  by  strik- 
ing oat  the  words  20,  5,  and  4,  and  sabsti- 
tnting  therefor  75,  50,  and  50.  Then  by  by- 
law 855  this  last-named  by-law  was  amended, 
bat  not  in  so  far  as  regarded  the  last-named 
amendment,  and  in  other  respects  was  con- 
firmed. It  was  objected  that  no  penalty  was 
provided  in  the  by-law  821,  which  repealed 
by-law  779,  as  it  did  not  in  its  terms  restore 
to  a  376  the  words  20,  5,  and  4,  but  merely 
directed  the  sabstitution  of  the  words  75, 
50,  and  50  for  such  words  as  if  they  had  been 
restored: — Held,  that  the  objection  must  be 
oTerroled,  for  the  rule  ander  s.-b.  46  of  s.  8 
of  the  Interpretation  Act,  R.  S.  O.  1897  c.  1, 
whidi  restricts  the  effect  of  repeal  of  a  re- 
pealing Act,  has  no  application  to  by-laws, 
and,  dierefore,  the  repeal  of  by-law  779  re- 
stond  8.  374  to  its  original  condition,  and 
by  by-law  821  the  parpose  intended  was 
cfleeted.  Bex  y.  Lafwrge,  12  O.  L.  R.  308, 
8  0.  W.  R.  104,  551. 

By-lA^r  Ueeaslas  prof  esstonal  men — 

Berruier  —  Payment  of  fee  to  muniGipaUty 
—** Proetieitiff,'*  what  constitutes — Penalty,} 
The  profession  of  a  barrister  is  induded  in 
the  term  "  profession  "  in  dause  26  of  s.  171 
of  the  Manidpal  Clauses  Act,  as  amended  in 
1902,  c  52,  and  s.  173,  as  amended  in  1903, 
a  42,  imposing  the  payment  of  a  license  fee 
opon  every  person  following  a  profession 
within  a  municipality. — fifem&Ie,  one  appear- 
ance in  the  town  where  the  barrister  has  his 
oflke,  in  Goart  as  counsel  for  a  dient,  is 
soffident  to  constitute  an  offence  under  the 
statute,  when  the  license  fee  has  not  been 
paid,  althoagfa,  following  Apothecaries  Co.  v. 
/OMt,  [18931  1  Q.  B.  89,  acting  in  several 
instanees  would  constitute  only  one  offence, 
in  respect  of  which  only  one  penalty  could  be 
isiposed. — ^It  is  not  necessary  that  the  taz- 
uapoaing  by-law  should  fix  a  penalty ;  s.  175 
of  the  statute  does  that,  and  provides  the 
manner  in  which  it  may  be  recovered.  Vic- 
toria V.  Belyea,  12  B.  O.  R.  112. 


By-lAw  MmttliiK  niiaabor  of  taveni 
HssMss  preseriblu  a«oommodAtion — 

** License  year"  —  lAquor  License  Act  — 
Ohjeetions  to  procedure  —  Validity  of  hy- 
Isw.] — ^A  by-law  passed  by  the  council  of  a 
town  before  the  1st  March,  1905,  limiting 
the  number  of  tavern  licenses,  prescribing 
the  accommodation  to  be  possessed  by  tav- 
enu,  and  fixing  the  amount  of  license  duties, 
was  held  not  to  be  invalid  because  it  omitted 
the  words  "  beginning  on  the  first  day  of 
Hay,'*  after  the  words  "license  year,"  in 
pvcaaibing  the  number  of  tsTem  licenses  for 
the  ''ensuing  license  year."  In  prescribing 
the  accommodation  for  taverns  the  by-law 
fid  not  limit  its  provisions  to  the  ensuing 
licenie  year,  but  was  so  general  that  it  might 
applj  to  all  future  years: — Held,  that  the 
■cope  of  the  by-law  being  limited  on  its  face 
to  the  license  year  1905-1906,  the  general 
words  of  the  dause  dealing  with  acc*ommoda- 
tkn  were  limited  to  that  year.  Sections  20 
fiid  29  of  the  liquor  License  Act,  R.  S.  O. 
UQT  e.  245,  considered. — Objections  to  the 
Pn>cedare  of  the  council  in  relation  to  the 
Puan^  of  the  by-law  were  overruled,  the  by- 
»  being  valid  on  its  face,  none  of  the  ob- 
jcctkms  having  been  raised  by  any  member 


of  the  council,  and  the  matters  objected  to 
being  matters  of  internal  regulation.  Re 
Caldwell  d  Gait,  10  O.  L.  R.  618,  6  O.  W. 
R.  340. 

By-lA^r  reenlatinK  Auctioneers  —  li- 
cense fees  —  Discrimination  between  resi- 
dents and  non-residents  —  Invalidity  of  by- 
law —  Quashing  conviction.  Rex  v.  Pope 
(N.W.T.),  4  W.  L.  R.  278. 

By-lAW   regvlatlne   sale   of    eoal   — 

Market  by-law  —  Wetghing  —  Municipal 
Act.] — ^The  provision  in  s.  580,  s.-s.  9,  of 
the  Consolidated  Munidpal  Act,  1903,  3 
Edw.  VII.  c.  19,  whereby  munidpalities  are 
empowered  to  pass  by-laws  "  for  regulating, 
measuring,  or  weighing  (as  the  case  may  be) 
of  lime,  shingles,  laths,  cordwood,  coal,  and 
other  fud,"  must  be  read  as  limited  to  such 
artides  as  are  marketed  or  exposed  for  sale 
within  the  limits  of  the  municipality.  It  can- 
not have  been  intended  by  the  legislature 
that  where  such  artides  have  been  the  sab- 
ject  of  a  complete  contract  of  sale  made 
beyond  the  limits  of  the  munidpality,  and 
the  only  act  done  within  it  is  the  delivery, 
there  should  be  the  right  to  impose  what  is 
practically  a  tax  upon  the  vendor  of  the 
artides.  Rex  v.  Woolatt,  11  O.  L.  R.  544, 
7  O.  W.  R.  727. 

OiKarettos — License  for  sale — Excessive 
fee — By-law  ultra  vires : — Held,  that  a  by-law 
of  a  munidpal  corporation  imposing  a  license 
fee  of  $200  on  the  sale  of  dgarettes  in  stores 
and  shops,  purporting  to  be  passed  under  s. 
583,  S.-SS.  28,  29,  of  the  Consolidated  Mani- 
dpal Act,  3  Edw.  VII.  c.  19  (O.),  was  ultra 
vires,  was  in  effect  prohibitive,  and  not  merely 
regulative,  the  evidence  shewing  that  it  ^- 
ceeded  the  annual  profits  which  any  shop  in 
the  munidpality  could  make  on  the  sale  of 
cigarettes.  In  re  Taltoi  d  Peterborough,  12 
O.  L.  R.  358,  8  O.  W.  R.  274. 


Gompamy  —  License  fee  —  City  charter 
— Construction  —  Ejusdem  generis  rule  — 
Foreign  company  —  "Doing  business  in 
Halifax."]— Bj  s.  313  of  the  dty  charter 
(54  V.  c.  58),  as  amended  by  60  V.  c.  44, 

every  insurance  company  or  assodation, 
accident  and  guarantee  company,  established 
in  the  city  of  Halifax,  or  having  any  branch 
office  or  agency  therein,  shall  ....  pay  an 
annual  license  fee  as  hereinafter  mentioned. 
.  .  .  Every  other  company,  corporation,  as- 
sociation, or  agency  doing  business  in  the  dty 
of  Halifax  (banks,  insurance  companies,  or 
assodations,  etc.,  excepted)  shall  .  .  .  pay 
an  annual  license  fee  of  one  hundred  dol- 
lars:"— Held,  that  the  words  "every  other 
company"  in  the  last  dause  were  not  sub- 
ject to  the  operation  of  the  ejusdem  generis 
rule,  but  applied  to  any  company  doing  busi- 
ness in  the  dty.  Judgment  appealed  from 
reversed  on  this  point. — A  carriage  company 
agreed  with  a  dealer  in  Halifax  to  supply 
him  with  their  goods,  and  gave  him  the  sole 
right  to  sell  the  same  in  a  territory  named, 
on  commission,  all  moneys  and  securities 
given  on  any  sale  to  be  the  property  of  the 
company,  and  goods  not  sold  within  a  certain 
time  to  be  returned.  The  goods  were  sup- 
plied and  the  dealer  assessed  for  the  same  as 
his  personal  property.  —  Held,  Davies  and 
Madennan,  JJ.,  dissenting,  that  the  company 
were  not  "  doing  business  in  the  city  of  Hali- 
fax," within  the  meaning  of  s.  313  of  the 
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charter,  and  Bot  liable  for  the  license  fee  of 
$100  thereunder.  Judgment  of  the  CJourt  be- 
low, 39  N.  S.  R.  403,  1  E.  L.  R.  58,  affirmed 
on  other  grounds.  HaUfax  v.  McLaughlin 
Carriage  Co.,  27  C.  L.  T.  659,  39  S.  C.  R. 
174. 

Efttins  l&omses  —  By-law  regulating  — 
Yalidiiy  —  Compulsory  closing  —  £f«n<toy.] 
— A  city  corporation  by  by-law  enacted  that 
no  eating-house  within  the  municipality 
should  be  open  nor  anything  sold  therein  be- 
tween 1  a.m.  and  6  a.m.,  and  also  that  on 
Sunday  no  such  eating-house  should  be  open 
nor  anything  sold  therein  after  7  p.m.:  — 
Held,  that  the  by-law  was  a  good  and  valid 
by-law,  as  "  regulating  "  eating-houses,  with- 
in the  authority  given  by  the  Municipal  Act. 
In  re  Campbell  d  Stratford,  9  O.  W.  R.  115, 
345,  14  O.  L.  R.  184. 

Ideenfle  for  bowlias  alley  —  By-law — 

Forfeiture  of  license — Conviction  of  servant 
of  licensee  for  illegal  sale  of  intowicating 
liquor  on  bowling  alley  premises — Declaration 
of  invalidity  of  by-law — Electricity  supplied 
by  municipal  corporation — Servant  of  licensee 
tapping  main  and  abstracting  electricity  — 
Proof  of  ifuantity  taken.] — ^Action  for  value 
of  electricity  abstracted  by  defendant. 
Counterclaim  that  by-law  forfeiting  bowl- 
ing alley  license  be  declared  invalid.  Claim 
for  damages  abandoned  as  no  proceedings 
taken  to  quash  by-law.  Counterclaim  al- 
lowed. Defendant's  husband,  the  manager 
of  the  business,  had  been  convicted  of  var- 
ious offences,  including  theft  of  electricity 
and  perjury.  The  defendant,  not  the  plain- 
tiff, should  call  the  husband  as  a  witness. 
Judgment  for  plaintiffs  for  amount  of  elec- 
tricity abstracted  at  selling  price,  not  cost 
price  per  unit.  Sudbury  y.  Bidgood,  13  O. 
W.   R.   1904. 

Ideenae  la^r  of  Qmeboo  —  Claim  to  set 
aside  a  resolution  of  a  municipal  council.] — 
There  is  power  to  set  aside  a  resolution  of  a 
municipal  council,  in  the  matter  of  licenses, 
even  in  cases  not  provided  for  in  s.  22  of 
the  license  law.  Desparois  v.  8t.  Paul 
(1909),  10  Que.  P.  R.  393. 

Mnnleipal  Ueeaaea  —  By  the  Bdmon- 
ton  Charter,  title  XXXII.,  s.  3,  s.-s.  4,  it  is 
provided:  "No  person  who  is  assessed  in  re- 
spect of  any  business  or  special  franchise 
shall  be  assessed  in  respect  of  the  income 
derived  therefrom,  and  no  person  who  is  as- 
sessed in  respect  of  any  business  or  special 
franchise,  or  of  any  income  derived  there- 
from, shall  be  liable  to  pay  a  license  fee  in 
respect  to  the  same  business  or  special  fran- 
chise:"— Held,  that  the  word  "license."  at 
used  in  the  Edmonton  Charter,  refers  to  a 
license  issued  by  the  municipal  corporation, 
and  has  no  reference  to  any  license  issued 
by  any  other  authority.  York  v.  Edmonton 
(1909),  2  Alt.  L.  R.  38. 

Mnnioipal  lioonaea.]  —  The  provisions 
of  the  charter  of  the  town  of  Edmonton 
(N.  W.  T.  Ord.  1904,  c.  19),  tide  xxxii, 
s.  3  (4),  exempting  any  person  assessed  in 
respect  of  any  business  from  payment  of 
"a  license  fee  in  respect  of  the  same  busi- 
ness" does  not  apply  to  fees  exigible  upon 
licenses  issued  by  the  Provincial  Govern- 
ment under  the  Liquor  License  Ordinance, 


Con.  Ord.  N.  W.  Terr.,  c.  89.  York  y.  Ed- 
monton (1909),  2  Alta.  L.  R.  38»  10  W.  U 
R.  405.  affirmed.  42  S.  C.  R.  363,  reversing 
10  W.  L.  R.  270. 

Pool  rooms  —  By-law  requiring  loosing 
on  Sunday  —  Intra  vires  —  Provindai  legis- 
latures —  Objection  to  by-law  as  unreason- 
able, oppressive,  or  discriminating.]  —  A 
municipal  by-law,  passed  under  the  powers 
conferred  by  8.-8.  (a)  of  s.  640  of  the  Muni- 
cipal Act,  R.  S.  M.  1902  c.  116,  and  provid- 
ing that  all  licensed  pool  rooms  and  billiard 
rooms  shall  be  closed  from  8.30  p.m.  of  every 
Saturday  until  7  a.m.  of  the  foUowing  Mon- 
day, and  from  10  p.m.  of  every  other  day 
until  6  a.m.  of  the  next  day,  is  not  ultra 
vires  of  the  municipal  council,  on  the  grooiid 
that  it  may  have  been  intended  as  a  means 
of  enforcing  Sabbath  observance  to  that  ex- 
tent. Such  provision  is  within  the  power  of 
regulating  and  governing  pool  and  billiazd 
rooms  conferred  along  with  the  licensing 
power. — ^A  provision  in  such  a  by-law  requir- 
ing the  screens  or  other  devices  for  obsciuing 
the  view  from  the  outside  into  the  pool  rooms 
to  be  removed  during  the  prohibited  hoars  is 
not  unreasonable  or  oppressive,  and  should 
not  be  held  invalid  as  discriminating  between 
one  class  of  the  people  and  other  dasses.  Re 
Fisher  d  Carman,  16  Man.  L.  R.  560. 

Restavraat  lioeaso  traasfor  —  Aban- 
donment of  property — Rights  of  curator  when 
transferee  of  license — Transfer  made  within 
the  delays  and  according  to  the  provisions  of 
the  Quebec  License  Law.] — A  restaorant 
license  held  by  an  insolvent,  remains  in 
force  for  30  days  after  abandonment  of  his 
estate  during  which  time  it  may  be  trans- 
ferred by  the  provisional  guardian  or  as- 
signee. Demand  for  such  transfer  shoidd  be 
made  according  to  requirements  of  Arts.  IL 
12,  36  and  37  of  Quebec  License  Law— In 
present  case,  abandonment  of  property  was 
made  on  7th  March,  1906,  demand  for  a 
transfer  was  filed  by  curator  on  1st  April. 
1908,  and  such  demand  was  confirmed  by 
Commissioners  on  15th  April,  and  transfer 
was  effected  on  28th  April  in  accordance 
with  provisions  of  the  law.  If  follows  that 
the  license  was  transferred  within  the  delays 
and  according  to  reqnired  formalities.  More* 
over,  the  certificate  for  renewal  of  license 
applied  for  by  assignee  was  granted  by  Com- 
missioners on  15th  April,  1908,  and  the 
license  was  taken  out  and  paid  for  on  I9th 
June,  1908,  and  therefore  the  license  in 
question  never  ceased  to  exist.  Under  cir- 
cumstances. Commissioners  could  not  ooB- 
sider  such  license  as  cancelled  and  could  not, 
on  28th  August,  1908,  issue  such  license  to 
another  party  under  pretext  of  preserving 
the  number  of  licenses  allowed  in  Montreal 
Gariepy  v.  Choquet  d  Turgeon  (1906),  16 
Que.  K.  de  J.  314. 

Sale  of  ateat  —  By-law  —  Requirement 
that  animals  be  killed  at  public  abmttoir— 
Restraint  of  trade — Validity  —  Stutute  cos- 
flrming^Powers  of  provincial  legislatmire,]— 
A  municipal  by-law  which  prohibits  the  sale 
of  the  fiesh  of  animals  killed  elsewhere  tbu 
at  the  public  abattoir,  except  in  the  case  of 
farmers,  who  are  excepted,  is  not  bad  as  ex- 
ceeding the  power  of  the  municipal  oooncil, 
and  does  not  violate  freedom  <^  tnade ;  and  a 
statute  of  the  provincial  legislature  ratifying 
it  is  constitutional.  Paul  y.  Sorely  34  Que.  S. 
C.  70. 
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9kmm  —  By-law  proyidrnff  for  early  dos- 
ing —  Powers  of  coancil  —  Offence — SeUin^ 
coeds  —  Conviction.  Rex  v.  Doll  (N.W.P.), 
6  W.  L.  B.  512. 

Shops  —  Ontario  Shops  Regulation  Act 
— Eatiy  donnff  hp-lato  —  Motion  to  quash — 
Right  to  shew  that  petitioner  not  of  specified 
doss  —  Month  in  tohioh  hy-lau?  was  to  he 
passed  —  Time  —  Directory  enactment  — 
Right  of  vfithdrawdl  before  final  passing  — 
negation  to  clerk  of  duty  of  co«noiZ.]— -On 
a  motion  to  quash  an  early  closing  by-law, 
passed  under  the  Ontario  Shops  Regulation 
Act,  R.  S.  O.  1897  c.  257,  it  may  be  shewn 
that  persons  who  signed  the  petition  as  pre- 
Bomedly  of  the  trade  or  business  whose  shops 
the  by-law  was  designed  to  dose,  were  not, 
as  a  matter  of  fact,  of  such  trade  or  busi- 
ness.— In  this  case,  where  the  by-law  was 
for  the  early  dosing  of  grocers'  shops,  it  was 
proved,  on  the  motion  to  quash,  that  a  num- 
ber of  the  names  in  the  petition  were  not  of 
the  requisite  dass,  and  that,  after  striking 
off  the  names  of  such  persons,  there  was  not 
the  three-fourths  majority  required  by  the 
Act: — Heldj  that  the  by-law  must  be  quash- 
ed.—^esibie,  that  the  time  spedlied  under  the 
Act  for  the  final  passing  of  the  by-law  — 
namely,  one  month  after  the  presentation  of 
the  petition — ia  merely  directory. — Semhle, 
also,  that  under  this  Act  petitioners  have  the 
ri^t  of  withdrawal  before  the  final  passing 
of  the  by-law.  Oihson  v.  North  Easthope, 
21  A.  B.  504,  24  S.  C.  B.  707,  distinguished. 
— Tlds  decision  affirmed  upon  the  ground 
that  the  coandl  had  failed  to  comply  with 
the  provisions  of  the  Ontario  Shops  Regula- 
tion Act,  B.  8.  O.  1897  c  257 ;  having,  con- 
trary to  its  requirements,  delegated  to  the 
derk  the  daty  of  ascertaining  whether  the 
petition  for  the  by-law  was  properly  signed. 
Re  EaUaday  d  OUawa,  10  O.  W.  B.  46,  612, 
14  O.  L.  B.  458,  15  O.  L.  B.  65. 


—  Begulation  of  retail  shops  — 
Eaily  doelng  by-law  —  Powers  of  dty  coun- 
cil —  Provincial  statute  —  Intra  vires  — 
Trade  and  commerce  —  Delegation  of  discre- 
tion as  to  hours  and  penalty  —  Unreasonable 
by-law  —  Excessive  penalty  —  "  Legal  holi- 
day "  —  Movable  dates  —  Authority  outside 
by-law  —  Conformity  of  penalty  clause  with 
powers  given  —  Prior  by-law  —  Implied  re- 
peal —  Discrimination.  Re  Brown  d  Cal- 
gary (N.WJ?.),  5  W.  L,  B.  576. 


Tmswsaemm  —  By-law  —  Music  —  Emcep- 
liM.V--The  by-law  of  the  dty  of  Montreal, 
No.  90,  s.  8,  forbidding  instrumental  or  vocal 
music  in  eistablishments  where  intoxicating 
Uqnon  are  sold,  does  not  apply  to  the  com- 
pany called  **le  Stadium,'*  of  which  the 
petitlcmer  was  the  agent  and  servant. 
Thauim  y.  Weir,  8  Que.  P.  B.  367. 


licenses  —  By-law  —  Registra- 
tiua  under  a.  86  of  Afiintotpal  Clauses  Act — 
Copff  —  Seal  —  Conviction  —  lAoense  — 
Psnod  —  Computation.] — ^A  munidpal  by- 
law providing  for  the  imposition  of  a  license 
**  for  every  six  months  "  was  passed  and  reg- 
istered on  the  18th  September,  and  the  time 
limited  for  the  expiration  of  the  first  license 
thefeonder  was  fixed  for  the  15th  of  the  en- 
ning  January.  There  was  no  provision 
made  for  the  period  of  time  between  the 
pasnge  of  the  by-law  and  the  15th  January : 
—HM,  that  a  conviction  of  the  defendant 
oompany  for  carrying  on  business  on  or  about 


the  4th  December  intervening,  without  hav- 
ing taken  out  a  license  under  the  by-law,  was 
bad,  in  that  s.  1  of  the  by-law  could  apply 
only  to  a  six  months*  license,  for  which  a  six 
months'  fee  had  been  paid. — Held,  further, 
that  it  was  suffident  that  the  copy  of  the  by- 
law deposited  for  registration  had  impressed 
upon  it  the  seal  of  tiie  municipality,  and  that 
it  was  not  necessary  to  affix  the  seal  to  the 
certificate  of  the  munidpal  derk  authenti- 
cating the  by-law.  Femie  v.  Crow's  Nest 
Pass  Electric  Light  and  Power  Co,,  13  B.  C. 
R.  12. 


17   Local  Improvements. 

Apportionment  of  eost  —  Railway 
companies  —  Court  of  Revision  —  Appeal  to 
County  Court  Judge  hy  municipality — Pro- 
hibition,]—By  a,  41  of  R.  S.  O.  1897  c.  226 
and  s.  75  of  R.  S.  O.  1897  c.  224,  an  appeal 
lies  to  the  County  Court  Judge  not  only  from 
a  dedsion  of  the  Court  of  Revision,  but  also 
from  the  refusal  to  dedde  an  appeal ;  and  by 
s.  6  of  62  v.  (2)  c.  27,  the  appeal  in  such 
case  may  be  at  the  instance  of  the  munidpal 
corporation  or  of  the  assessment  commission- 
er or  assistant  assessment  commissioner. 
Aiter  a  petition  had  been  presented  to  a  dty 
council  for  the  construction,  as  a  local  im- 
provement, of  certain  bridges  over  the  tracks 
of  certain  railways  where  they  crossed  one  of 
the  streets,  and  asking  that  a  proportionate 
part  of  the  cost  should  be  imposed  on  the  rail- 
ways and  on  the  dty  generally,  and  after 
lengthened  procedure  in  which  the  validity 
of  by-laws  passed  for  the  carrying  out  of  the 
said  work  were  questioned,  a  by-law  was 
passed  purporting  to  be  made  in  pursuance 
of  a  petition  of  ratepayers  under  s.  664  of 
the  Municipal  Act,  whereby  the  matter  of  the 
assessment  for  the  cost  of  the  said  work  was 
referred  to  the  dty  engineer,  under  which  the 
dty  engineer  made  his  report,  and  a  refer^ 
ence  thereof  was  then  made  to  the  Court  of 
Revision,  whereupon  that  Court  determined 
that  such  assessment  was  invalid  and  refused 
either  to  confirm  it  or  to  make  any  assess- 
ments under  it:  —  Held,  that  the  County 
Court  Judge  could  properly  entertain  an  ap- 
peal from  the  decision  of  the  Court  of  Revi- 
sion at  the  instance  of  the  dty  and  the  as- 
sistant assessment  commissioner;  and  an  ap- 
plication for  prohibition  was  therefore  re- 
fused. Dedsion  of  Meredith,  J.,  3  O.  W.  B. 
170,  affirmed.  In  re  Hunter  d  Toronto,  In 
re  Dundas  Street  Bridges,  24  C.  L.  T.  336, 
8  O.  L.  B.  52,  3  O.  W.  K.  660. 


Assessment  —  By-law  —  Alteration  hy 
resolution  of  council  —  Ewtension  of  time  for 
payment  —  Interest  —  "  Cost*'] — ^A  munid- 
pal by-law  is  not  an  agreement,  but  a  law 
binding  upon  all  persons  to  whom  it  applies, 
whether  they  care  to  be  bound  by  it  or  not; 
and  a  resolution  can  no  more  alter  a  by-law 
than  a  statute. — The  council  of  the  plaintifEs 
passed  by-laws  for  the  prolongation  of  a 
street,  and  assessed  the  adjacent  property 
with  the  whole  cost : — Held,  that  the  "  cost " 
would  properly  indude  the  purchase  of  the 
land  required  for  the  prolongation. — Held, 
also,  that  the  council  had  no  power  by  resolu- 
tion to  alter  the  time  fixed  by  the  by-laws 
for  payment.  Victoria  v.  Meston,  11  B.  C. 
B.  341,  2  W.  L.  R.  384. 

By-law  —  Personal  service  of  notice  — 
Waiver  —  Court  of  Revision,] — ^It  is  a  fatal 
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objection  to  the  validity  of  a  municipal  by- 
law authorising  a  work  as  a  local  improve- 
ment, that  notice  of  the  intention  of  the 
council  to  undertake  the  work  was  not  given 
to  the  owners  of  the  properties  benefited 
thereby,  by  personal  service,  etc,  as  provided 
by  s.  669  (la)  of  the  Municipal  Act,  1903.— 
Semhle,  that  an  owner  might  waive  such  no- 
tice, but  held,  that  in  this  case> there  was  no 
conduct  amounting  to  waiver. — Semhle,  also, 
that  while  the  direction  of  the  statute  (s.  64 
of  the  Assessment  Act,  R.  S.  O.  1897  c.  224), 
that  the  members  of  the  Court  of  Revision 
are  to  be  sworn,  should  not  be  ignored,  it 
does  not  follow  that  neglect  or  failure  to  take 
the  oath  renders  their  acts  void.  Order  of 
Boyd,  C,  7  O.  I^  R.  146,  24  C.  L.  T.  129, 
3  O,  W.  R.  233,  reversed.  In  re  McCrea  & 
Brussels,  24  C.  L.  T.  346,  8  O.  L.  R.  156,  3 
O.  W.  R.  868. 

By-law   for   AsiiluUtiBS  a   street  — 

Bv'law  qufuhed  —  Oni.  Municipal  Act,  8, 
671.]  —  The  notice  given  to  a  property 
owner  under  above  section  omitted  to  men- 
tion the  time  over  which  was  spread  the 
cost  of  certain  local  improvements.  On  this 
ground  by-law  quashed  pro  tanto.  Re  Hod- 
gins  d  Toronto,  14  O.  W.  R.  642,  1  O.  W. 
N.  31. 

By-lAws  —  Bxtension  of  street — ^Expro- 
priation —  Petition  against  —  Status  as 
petitioner  of  owner  of  land  expropriated  — 
Withdrawal  of  petitioner  —  Internal  regula- 
tions of  council  —  Discretion  as  to  quashing 
by-laws  —  Substantial  compliance  with  sta- 
tute —  Expropriation  of  land  not  shewn  on 
plan  —  Non-assessment  of  property  benefited 
Report  of  assessor  —  Finality  in  absence  of 
fraud  —  Ck>st  of  sidewalks.  Re  Cameron  d 
VictoHa  (B.C.),  2  W.  L.  R.  387. 


J>estruotion  of  sidewalks — Statutory 
ohUgation  to  keep  in  repair.] — ^Where  a  city 
by-law  has  been  duly  passed  for  the  widening 
of  a  street  as  a  local  improvement,  the  dty 
corporation  are  bound  to  proceed  with  the 
work,  notwithstanding  that  it  involves  the 
destruction  of  sidewalks  which  the  corpora- 
tion are  by  statute  obliged  to  keep  in  repair. 
Todd  V.  Victoria  (1910),  15  W.  L.  R.  502, 
B.  O.  R.         • 


Expropriation  —  Aaeessment  — Rating 
for  benefit  —  Trivial  objections,] — ^Where  a 
statute  for  the  widening  of  a  street  directs 
that  part  of  the  cost  shall  be  paid  by  the 
owners  of  property  bordering  on  the  street, 
the  apportionment  of  the  tax  should  be  made 
upon  a  consideration  of  the  enhancement  in 
value  accruing  to  such  properties  respective- 
ly, and  the  rate  levied  in  proportion  to  the 
special  benefit  each  portion  has  derived  from 
the  local  improvement.  When  an  assessment 
roll  covering  over  half  a  million  dollars  has 
been  duly  confirmed  without  objection  on  the 
part  of  a  ratepayer  that  his  property  has 
been  too  highly  assessed  by  a  comparatively 
trivial  amount,  he  cannot  be  permitted  after^ 
wards  to  urge  that  objection  before  the 
Courts  upon  an  application  to  have  the  as- 
sessment roll  set  aside.  Judgment  in  9  Que. 
Q.  B.  142,  reversed ;  and  that  in  15  Que.  S. 
G.  43,  restored.  Gwynne,  J.,  dissenting. 
Montreal  v.  Belanger,  21  C.  L.  T.  4,  30  S.  0. 
R.  574. 


Impropriation  for  widening: 

Action  for  indemnity  —  Assessment  of  dam- 
ages —  Evidence.] — Where  the  city  of  Mont- 
real, under  the  provision  of  52  V.  c  79,  &. 
213,  took  possession  of  land,  for  street  widen- 
ing, in  October,  1895,  under  agreement  with 
the  owner,  the  fact  that  the  price  to  be  paid 
remained  subject  to  being  fixed  by  commis- 
sioners to  be  appointed  under  the  statute  was 
not  inconsistent  with  the  validity  of  the  ces- 
sion of  the  land  so  effected,  and,  notwith- 
standing the  subsequent  amendment  of  the 
statute  in  December  of  that  year,  by  59  V. 
c.  49,  B.  17,  the  city  were  bound,  within  a 
reasonable  time,  to  apply  to  the  Court  for 
the  appointment  of  commissioners  to  fix  the 
amount  of  the  indemnity  to  be  paid,  and 
having  failed  to  do  so,  the  owner  had  a  right 
of  action  to  recover  indenmity  for  his  land 
so  taken.  Hogan  v.  Montreal,  31  S.  G.  R.  1, 
distinguished.  The  assessment  of  damages 
by  taking  the  average  of  estimates  of  the 
witnesses  examined  is  wrong  in  principle. 
Orand  Trunk  Rv>.  Co.  Y.  Coupal,  28  S.  G.  R 
531,  followed.  Fairman  v.  Montreal^  21  C. 
L.  T.  330,  31  S.  0.  R.  210. 

Frontage  systent  —  Mode  of  as9enmemt 
— Court  of  Revision  —  County  Court  Judge 
— Prohibition.] — When  a  sewer  is  being  con- 
structed by  a  municipal  corporation  under 
the  local  improvement  system,  and  land  not 
fronting  on  the  street  in  question  is  bene- 
fited, as  well  as  land  fronting  thereon,  the 
proper  method  of  assessment  is  to  determine 
what  proportion  of  the  cost  the  land  fronting 
on  the  street  shall  bear,  and  what  proportion 
the  land  not  so  fronting  shall  bear,  and  to 
assess  the  proportion  payable  by  each  dasi 
according  to  the  total  frontage  of  that  dass, 
and  not  according  to  the  benefit  received  by 
the  lots  in  that  class  inter  se.  Judgment  c^ 
a  Divisional  Court,  30  O.  R.  158,  ante  3t 
affirmed:  Burton,  C.J.O.,  dissenting.  But 
held,  also,  reversing  that  judgment.  Osier  and 
Moss,  JJ.A.,  dissenting,  that  after  the  Gonnty 
Court  Judge  had,  on  appeal  by  an  owner, 
taken  a  contrary  view  and  altered  the  as- 
sessment, it  was  too  late  to  obtain  an  order 
for  prohibition.  In  re  Robertson  d  Chat- 
ham, 19  G.  L.  T.  380,  26  A.  R.  554. 


Money  for  inproTing  streets 
awnrm — ^Motion  to  quash  refused  by  Mere- 
dith, CJ'.C.P. — Appeal  to  Divisional  Court- 
Consent  of  municipal  council  to  have  by-law 
quashed — No  power  so  to  do  —  Beyond  its 
legal  powers  —  Appeal  struck  off  the  list 
Oreat  North^West  Central  Rw.  Co.  ▼,  ChaHe- 
bois,  [1899]  A.  C.  124,  followed.  Re  Angus 
d  Widdifleld  (1911),  18  0.  W.  R.  913,  2  a 
W.  N.  940. 

Pavenient  —  Liability  to  repair.^  —  A 
dty  corporation  having,  by  by-law,  adopted 
the  local  improvement  system,  a  pavement 
was  constructed  as  a  local  improvemeat  in 
1891,  composed  of  cedar  blocka  The  by-lav 
for  levying  the  assessments  stated  that  tea 
years  was  the  "  lifetime  "  of  the  pavement  :— 
Held,  that  what  the  legislature  contemplated 
by  ss.  604-666  of  the  Municipal  Act,  R.  S.  0. 
c  223,  was  that  the  initial  cost  of  the  con- 
struction of  the  local  work  or  improvement 
should  be  borne  oy  the  owners  of  the  property 
benefited  by  it,  but  that  they  should  not  be 
responsible  for  the  keeping  of  it  in  repair, 
that  duty  being  cast  upon  the  municipality 
generally,  and  that  when  it  shoold  beooms 
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neeeamy  to  reconstruct  the  work  or  im- 
provement,  the  coet  of  doing  so  should  be 
defrayed  bj  the  owners  of  the  property  bene- 
fited by  the  work  of  reconstruction.  This 
duty  to  repair  is  not  to  be  confounded  with 
the  general  duty  to  repair,  which  is  one  to- 
wards the  public  This  du^  ends  when  it 
becomes  necessary  to  reconstruct  the  work 
or  improvement,  and  whenever  it  is  worn  out 
and  not  worth  repairing,  no  order  for  repair 
can  be  made  under  the  amendment  to  s.  666 
contained  in  s.  41  of  62  V.,  sees.  2,  c.  26. 
In  re  Medland  d  Tor<mU>,  20  G.  L.  T.  12, 
310.  R.  243. 

PsTeatents  —  Agreement  —  Orant  of 
Umd  for  Btreet  —  By-lav>$  —  Charge  on 
Und9  —  NoUce  —  Co9i  of  tuor*.]  —  An 
agreement  by  which  a  ratepayer  grants 
the  land  for  a  street  to  a  municipal 
corporation,  upon  condition  of  the  cor- 
poration opening  the  street,  does  not  include 
the  obligation  to  lay  pavements  thereon. — 
When  municipal  by-laws  make  the  construc- 
tion of  pavements  a  charge  upon  the  pro- 
perty abutting  on  the  street,  and  provide 
that  in  case  of  default  the  municipality  may 
do  the  work,  after  notice  to  the  defaulters, 
and  recover  the  cost  from  them,  the  omission 
of  the  notice  described  is  not  a  ground  of 
defence  to  an  action,  unless  the  sum  claimed 
exceeds  that  which  the  doing  of  the  work 
would  have  cost  the  owner  sued.  Corp.  of 
Three  River»  v.  Dumoulin,  31  Que.  S.  0.  75. 

Fayateat  out  of  general  funds  —  III&- 
geUtp  —  LialMUty  of  counoiUors — Trustees— 
Breach  of  trust  —  Essouse  —  Relieving  sta- 
tute,]— ^By  a  special  Act  of  the  legislature 
of  Ontario  incorporating  a  town  it  was  pro- 
vided that  all  ezi»enditure  in  the  municipality 
for  improvements  and  services  for  which 
special  provisions  were  made  in  ss.  612  and 
&  of  the  Ck>n8olidated  Municipal  Act,  1883, 
ahonld  be  by  special  assessment  on  the  prop- 
erty benefited  and  not  exempt  by  law  from 
taxation;  and  the  construction  of  sidewalks 
npMi  the  local  improvement  plan  was  one  of 
the  matters  provided  for  by  s.  612.  In  an 
action  by  a  ratepayer,  on  behalf  of  all  rate- 
payers other  than  the  defendants,  against  the 
■embers  of  the  council  who  sanctioned  the 
payment  out  of  the  general  funds  of  the  town 
for  work  done  in  reconstructing  a  sidewalk, 
and  agauist  the  corporation  of  the  town,  the 
daim  was  that  the  individual  defendants 
nnglit  be  ordered  to  pay  to  the  corporation 
tte  moneys  expended  in  the  construction  of 
tte  sidewalk,  and  that  the  defendante  might 
be  enjoined  from  paying  any  further  moneys 
ia  respect  thereof: — Held,  that  the  members 
of  the  oooncU  who  were  sued,  having  acted 
la  good  faith  and  under  the  bona  fide  belief 
tiMt  they  were  doing  their  duty  as  trustees 
for  the  body  of  ratepayers  in  paying  out  of 
the  general  funds  of  the  munidpidity  for 
vhat  was  practically  a  new  sidewalk,  even  if 
ttey  had  misconstrued  the  meaning  of  the 
statates,  which  was  by  no  means  dear,  at  all 
evcati  acted  honestly  and  reasonably  and 
were  entiUed  to  be  excused  for  the  alleged 
breach  of  trust-HSfsm&le,  that  62  Y.  (2)  c 
15^  a  1,  applied  to  these  defendants ;  but,  if 
it  did  not,  they  should  not  be  more  hardly 
dealt  with  than  ordinary  trustees,  and  should 
be  treated  as  within  its  equity.  King  v. 
Metthews,  23  O.  L.  T.  109,  5  O.  L.  R.  228, 
2  0.  W.  B.  la 


Petitioa  for  —  Majority  of  petitioners 
— Emempt  property  —  Value  —  Land  — 
Buildings,] — ^A-  petition  for  local  improve- 
ments is  sufficienUy  signed  under  s.  668  of 
the  Municipal  Act  when  signed  by  six  out  of 
nine  owners  to  be  benefited,  who  appear  on 
the  assessment  roll,  notwithstanding  that  the 
city  within  which  the  improvement  is  to  be 
made  also  appears  as  an  owner  of  property 
on  the  roll  in  respect  to  property  which  is 
exempt  from  taxation;  and  the  value  of  the 
buildings  as  well  as  the  land  is  properly 
taken  into  consideration  in  ascertaining  the 
requisite  one-half  in  value.  Macdonell  v. 
Toronto,  22  C.  L.  T.  204,  4  O.  L.  R.  815, 
1  O.  W.  R.  433,  494. 

Fnrol&ase  of  eleetrio  lifflit  plant  — 

Compulsory  expropriation.    Iroquots  Electric 
Light  Co,  V.  Iroquois,  1  O.  W.  R.  306. 

Sidovralk  —  Assessment  for  —  Action  to 
restrain  —  Estoppel  —  Appeal  to  Court  of 
Revision  and  County  Court  Judge  —  Irregu- 
larities —  Costs.  Canada  Co,  v.  MitoheU,  2 
O.  W.  R.  732. 

Statutory  poirers  —  Expropriation — 
Assessment  —  Arbitration  and  award— Ap- 
peal —  Chounds  of  objection.] — ^When  a  sta- 
tute for  improvements  in  a  city  provides  that 
the  cost  of  the  necessary  expropriations  cdiall 
be  borne,  one-half  by  the  city,  and  the  other 
by  a  class  of  proprietors,  and  awarded  and 
assessed  by  a  board  of  arbitrators,  with  a 
right  for  such  proprietors  to  appeal  from  the 
award,  the  assessment  should  be  proceeded 
with,  notwithstanding  appeals,  inasmuch  as, 
if  they  fail  the  assessment  will  be  good,  and, 
if  they  are  allowed,  a  second  assessment  can 
be  made  to  meet  any  increase  of  the  awards. 
— r2.  Proceedings  in  expropriation  under  a 
statute,  when  otherwise  regular  and  in  con- 
formity with  its  provisions,  cannot  be  at- 
tacked for  reasons  which  might  have  been 
urged  against  the  passing  of  the  statute,  but 
which  do  not  affect  its  validity.  Ouy  v. 
Montreal,  14  Que.  K.  B.  401. 


18.  Local  Option  Bt-law.    See  Elections 
— Intoxicating  Liquobs. 


19.  Mabkstb. 

Amotionoor.]  —  Neither  under  s.  580, 
nor  under  s.  583  (2),  of  the  Municipal  Act, 
R.  S.  O.  c.  223,  can  a  municipal  corporation 
prohibit  an  auctioneer  from  carrying  on  his 
business  in  the  public  markets  of  the  dty  in 
respect  of  any  commodities  which  may  prop- 
erly be  sold  there.  Judgment  of  a  Divisionid 
Court,  30  O.  R.  7,  18  C.  L.  T.  401,  affirmed. 
BoUander  v.  Ottawa,  20  C.  L.  T.  296,  27 
A.  R.  336. 

By-law  —  Powers  of  council  —  Per- 
mitting part  of  market  to  be  used  for  ex- 
hibitions and  meetings — 1  Whl  IV.  c  10 — 
User  of  market  square  —  Dedication  — 
Parties  —  Attorney-General.  Oodden  v.  To- 
ronto, 12  O.  W.  R.  708. 

By-law  —  ToUs  —  Private  sale,]  — 
The  leased  butchers'  stalls  in  the  city  market 
of  the  city  of  St  John  are  not  part  of  the 
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market,  within  the  meaning  of  the  regrula- 
tions  making  all  articles  sold  or  exposed 
for  sale  therein  liable  to  pay  toll,  and  a 
sale  of  veiretables,  in  such  a  stall,  to  be 
subsequently  delivered  at  the  stall  to  the 
lessee  thereof,  is  not  an  offence  against  a 
by-law  requiring  all  persons  carrying  articles 
for  sale  into  the  market  to  report  to  the 
deputy  clerk  of  the  market  and  pay  toll,  and 
forbidding  all  persons  from  selling  or  offer- 
ing for  sale  any  article  without  having  a 
stand  assigned,  and  at  any  place  except  at 
the  stand  so  assigned.  Rew  v.  Manchester, 
38  N.  B.  R.  424.  4  B.  li.  R.  538. 

Gonilseation  of  meat  —  Damages  — 
Powers  of  inspector,] — ^The  plaintiff,  a  farm- 
er, offered  meat  for  sale  In  a  market,  which 
was  confiscated  by  an  inspector  of  meat.  The 
plaintiff  brought  this  action  against  the  muni- 
cipality which  employed  the  inspector,  to  re- 
cover the  value  of  the  meat  and  damages: — 
Held,  that  the  authority  of  the  inspector  was 
incontestable,  and,  even  if  he  were  wrong  in 
his  judgment,  the  vendor  could  not  resist  him 
there  and  then ;  but  the  power  of  the  inspec- 
tor was  administrative,  not  judicial ;  and,  as 
it  appeared  upon  the  evidence  in  this  case 
that  the  meat  seized  was  good,  the  plaintiff 
was  entitled  to  damages.  Blouin  v.  Quebec, 
16  Que.  S.  O.  303. 

Hegliffenee  —  Injury  to  cattle,]  —  A 
city  corporation,  having  lawfully  established 
a  public  cattle  market  under  the  Municipal 
Act,  and  fixed  the  fees  to  be  paid  by  persons 
using  it,  are  not  liable  to  a  person  who  has 
paid  the  usual  market  fee  for  the  safe-keep- 
ing of  animals  placed  by  him  in  a  pen  in 
such  market. — Semhle,  fdso,  that  no  negli- 
gence on  the  part  of  the  caretaker  of  the 
market  was  shewn,  the  injury  to  the  cattle 
having  been  apparently  wilfully  done  by 
some  unknown  person.  OUUes  v.  Hodgson, 
20  C.  L.  T.  336. 


20.  Mebtinob  of  Councils. 

Adjonned  special  ateetins — Notice  of 
meeting — Sufficiency  of  notice — Invalidity  of 
proceedings  —  Oral  proof  of  mistake — Min- 
utes of  meeting  of  municipal  council,]  — 
Proof  by  witnesses,  without  notes  in  writing 
of  the  mistakes,  that  the  date  of  a  meeting 
of  a  municipal  council,  inserted  in  the  min- 
utes, is  wrong,  is  illegal  and  no  notice  should 
be  taken  of  it.  The  proceedings  of  a  local 
council  at  an  adjourned  special  meeting 
whose  minutes  do  not  assert  that  notice  of 
it  had  been  given  to  all  the  members,  set- 
ting forth  the  subjects  to  be  dealt  with,  are 
void.  They  are  not  within  the  provisions 
of  Art.  16  C.  M..  the  absence  of  prejudice, 
this  case  being  in  the  exception  to  the  sec- 
tion dealing  with  indispensable  formalities. 
Desjardins  v.  D^HihertvUle,  1909.  36  Que.  S. 
C.  295. 


Adjoammeat  for  'waat  of  qaoram — 

Notice  to  absent  councillors.]  —  When  a 
regular  session  of  a  municipal  council  is 
adjourned,  for  want  of  a  quorum  to  a  sub- 
sequent day,  the  notice  of  the  adjournment 
to  the  absent  councillors  required  under 
Art.  139,  M.  C,  may  be  given  verbally,  and, 
although  service  of  such  notice  must  be 
established  at  the  resumed  session,  a  men- 


tion in  the  minutes  that  this  was  done  is  not 
essential  to  the  validity  of  the  proceedings. 
Hence,  a  resolution  passed  at  such  a  re- 
sumed session,  although  the  minutes  contus 
no  reference  to  the  notice  given  after  ad- 
journment to  the  absent  councillors,  if  no 
substantial  injustice  is  shewn  to  result  th»e- 
from,  will  not,  in  view  of  Art  16,  M.  G.,  be 
declared  null  and  void.  Hudon  y.  Roy  dii 
Desjardins,  19  Que.  K.  B.  68. 

Ifiaates  —  Amending  or  setting  aside 
existing  minutes  —  Powers  of  munidpaUtiet 
in  this  respect  —  Powers  of  county  councHt 
to  place  certain  roads  under  the  charge  of 
local  councils,]  —  A  municipal  corporatioo 
which  keeps  and  records  its  minutes  alone 
has  the  power  to  make  and  record  another 
to  amend  it.  Hence,  a  county  council  has 
not  the  power  to  make  and  record  a  minute 
modifying  or  striking  out  another  made  and 
recorded  by  the  members  of  the  county  coun- 
cil of  that  and  the  neighbouring  county  for 
the  construction  and  maintenance  of  roads 
partly  in  the  one  and  partly  in  the  other. 
A  meeting  of  the  commissioners  of  two  coun- 
ties may  declare  in  a  resolution  that  a  minute 
that  one  of  the  works  that  are  tfaerpby 
ordered  shall  be  made  by  a  municipality  load 
in  its  situation  and  shall  remain  at  its 
charge.  S6n4cal  v.  Beauhamois,  1909.  36 
Que.  S.  C.  337. 

Mtaates — Signature  of  presiding  officer.] 
— One  who  presides  at  a  meeting  of  a  mani- 
cipal  council  should,  without  delay,  sign  min- 
utes which  correctly  record  the  proceedings, 
whether  these  proceedings  be  regular  or  not 
MaodonaXd  v.  Chewier,  7  Que.  P.  R.  160. 

Notiee  —  Time  —  Resolution  —  StoMs 
— Finance  comnUttee,] — ^A  delay  of  at  least 
24  hours  between  the  day  on  which  the  notice 
is  given  of  the  holding  of  a  special  session  of 
the  council  of  a  town  corporation,  and  that 
fixed  for  such  session,  is  necessary,  and  all 
resolutions  adopted,  in  the  absence  of  one 
councillor,  at  a  session  irregularly  called  are 
void.  2.  The  statute  governing  the  city  of 
Sherbrooke,  providing  that  all  lesolutioos 
concerning  expenditure  beyond  the  amount  of 
credits  voted,  must  first  be  submitted  to  the 
finance  committee,  must  be  observed  on  pen- 
alty of  nullity.  ParweU  v.  BherbrooU,  25 
Que.  S.  C.  203. 

Prooodaro  —  Local  option  hy^aw  — 
Second  reading  without  formal  motion  — 
Approval  hy  vote  of  ratepayers  —  Motion  to 
quash  —  Discretion  —  Delay.] — ^A  local  op- 
tion by-law  was  introduced  in  a  town  ooos- 
cil  on  the  5th  October,  1903,  and  a  motioD 
that  it  be  read  a  first  time  was  carried,  after 
discussion,  on  a  division  of  eight  to  two.  On 
the  17th  November  a  motion  that  the  second 
reading  should  be  deferred  till  January  ^^m 
lost  on  a  division  of  three  to  seven.  The 
council  then  went  into  committee  of  the 
whole,  and  reported  the  by-law,  whidi  was 
then  "  read  and  passed  as  having  had  its 
second  reading,"  but  without  any  motion  that 
it  be  read  a  second  time.  The  by-law  was 
then  submitted  to  the  electors,  as  provided 
by  the  Liquor  License  Act  and  the  Municipal 
Act,  and  was  approved  by  a  vote  of  869  to 
679.  On  the  11th  January,  1904,  the  by-law 
was,  on  motion  read  a  thinl  time  in  the  oomt- 
cil,  and,  also  on  motion,  adopted  as  final.  Ob 
the  23rd  April,  1904,  a  motion  to  quash  the 
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bj-iaw,  on  the  ground  that  there  was  no  mo- 
tkm  for  a  second  reading,  was  launched.  The 
procedure  by-law  of  the  council  contained  a 
proTiaion  that  in  proceedings  of  the  council 
the  law  of  parliament  should  be  followed  in 
cases  not  proyided  for.  The  procedure  fol- 
lowed in  this  case  was,  however,  the  usual 
procedure  of  the  council: — Held,  that  the 
matter  was  one  of  internal  regulation,  of 
which  the  mayor  was  the  judge,  subject  to 
the  appellate  jurisdiction  of  the  council; 
that,  even  if  there  was  an  irregolarity,  a  by- 
law passed  pursuant  to  a  statute  and  adopted 
by  Tote  of  the  people  should  not  be  quashed 
by  reason  thereof;  and  further,  that  as  a 
matter  of  discretion,  and  in  view  of  the  de- 
lay in  moving,  the  motion  should  be  refused. 
/a  re  KeUy  d  Toronto  Junction,  24  C.  L.  T. 
352,  8  O.  L  B.  162,  8  O.  W.  R.  765. 


at  —  Patiing  by-law  —  Bus- 
pending  rule  of  order  —  Notice."] — It  is  not 
necessary  that  a  thirty  days'  notice  should  be 

B^Ten  to  permit  the  council  of  the  city  of 
ontml  to  suspend  the  rule  which  forbids 
more  than  one  reading  of  a  by-law  at  the 
nune  sitting,  such  suspension,  with  the  con- 
sent of  three-fourths  of  the  members  of  the 
ooondl,  being  authorised  by  the  orders  and 
by-laws  of  the  city.  BodetS  dee  Eoolee  Gra- 
tmtee  r.  Montreal,  19  Que.  S.  G.  14a 

Baslnatioa  of  ateatber  —  Sufficiency 
of  resolution  accepting  —  Filling  vacancy 
under  statute.  London  Street  Riv,  Co.  v. 
London,  2  O.  W.  B.  44. 


21.  Nbgligengb. 
See  Nbqligenge. 


22.  NmaAiiCE. 

Fa«to>iM  —  By-lato  —  Injunction  — 
Penalty.] — ^A  municipal  corporation  has  a 
light  to  prevent  factories  or  mechanisms 
BOTed  by  steam  being  erected  within  its 
lunits,  to  pass  by-laws  to  that  effect,  and  to 
ezerdse,  in  order  to  have  such  by-laws  ob- 
serred,  all  the  remedies  known  to  the  law, 
and  particulariy  injunction. — 2.  A  municipal 
corporation  is  not  bound  to  impose  a  penalty 
for  contravention  of  such  by-laws.  St,  Agathe 
dee  Monte  Y.  Reid,  6  Que.  P.  R.  a. 


—  Neglect  to  enforce 
H-lsw — Injury  to  pereon  —  LiahiUty — Non- 
feuenoe,] — ^Tbe  passing  by  a  municipal  cor- 
poration, under  Uie  powers  conferred  by  the 
Mimicipal  Act,  of  a  by-law  prohibiting  the 
setting  off  of  fire-works,  fire-crackers,  etc, 
on  the  public  streets,  does  not  cast  any  duty 
on  the  municipality  to  see  to  its  enforcement. 
An  action  to  recover  damages  from  a  cor^ 
poration  on  account  of  injuries  sustained  by 
the  plaintiff  by  reason  of  the  setting  off  of 
&e-works,  in  alleged  contravention  of  a  by- 
law, will  not  lie.  Brown  v.  Hamilton,  22  C. 
U  T.  324, 4  O.  U  B.  249. 


2S2^^Rule  498—Poeition  of  relator^— Juriedio- 
tion  of  Master — Objecting  to  irregularitiee, 
etc, — Powers  of  amendment — Intention  im- 
materidlr— Mistake  in  law.] — ^Appeal  by  one 
Homan  from  a  judgment  of  M.-in-C.  upon  a 
motion  in  the  nature  of  a  quo  warranto, 
under  s.  220  of  Con.  Mun.  Act  (1908),  hold- 
ing that  Homan.  who  was  the  respondent 
upon  the  motion,  and  who  at  the  municipal 
elections  in  January  last  had  been  elected 
an  alderman  for  the  city  of  Niagara  Falls, 
had  since  his  election  forfeited  his  seat  and 
was  disqualified  from  acting  as  such  alder- 
man, and  had  usurped  and  continued  to  usurp 
the  said  office.  —  Teetzel.  J.,  held,  that  an 
alderman  was  disqualified  from  holding  office 
by  having  an  interest  in  a  municipal  con- 
tract Judgment  of  M.  in  C.  19  O.  W.  R. 
427,  2  O.  W.  N.  1221,  affirmed.  Rew  ew  reH. 
Slater  v.  Homan  (1911),  19  O.  W.  R.  613. 
2  O.  W.  N.  1334. 

Aldermoa  of  elt^  —  Illegal  acts — Rate- 
payer— Right  of  aetien — Damages — Notice  of 
action — Qui  tam  action,] — Ratepayers  and 
proprietors  of  the  city  of  Hull  are  qualified 
to  take  action  against  any  of  the  iddermen 
who  by  their  votes  have  illegally  spent  the 
dty's  money,  to  force  them  personally  to  re- 
fund the  same  to  the  city.  Aldermen  of  the 
city  of  Hull  are  persons  fulfilling  a  public 
function  or  duty;  the  present  action  was  an 
action  in  damages,  and  the  defendants  were 
entitled  to  one  month's  notice  under  Art.  88, 
O.  C.  P.  The  present  action  was  not  a 
"qui  tam  or  popular  action."  Trudel  v. 
Thibault,  26  Que.  S.  G.  542. 

Aldemupi's  qnalifieation  —  Montreal 
— Changes  on  real  estate  eensting  at  time  of 
nomination  or  at  any  time  during  siw  months 
wrevieus,] — Under  s.  29  of  the  Charter  of 
Montreal,  upon  a  petition  to  annul  election 
of  alderman,  if  it  is  established  that  re- 
spondent, at  time  of  his  nomination,  or  at 
any  time  during  6  months  immediatdy  pre- 
vious thereto,  did  not  own  real  estate  in 
Montreal,  of  value  of  $2,000,  after  deduction 
of  charges  imposed  thereon,  such  election 
shall  be  annulled  with  costs  against  re- 
spondent. Levy  y.  Lamarche  (Que.) 
(1903),  16  R.  de  J.  330. 


23.  OmCBBS,  SSBVANTS  ▲ND  Othsrs. 


to  hold  office 
--Mmmoipal  Act    (190S),  ss.   80,  219,   220, 


AppolAtment  and  dismissal  of  atiui- 
oipal  eovneillors  by  the  liientenaat- 
GoTemor  —  Notice  of  appointment  and 
dismissal,]  —  A  municipal  councillor,  ap- 
pointed by  the  Lieutenant-Governor,  by  vir- 
tue of  Art  327  M.  C,  and  afterwards  dis- 
missed, by  virtue  of  Art  329  M.  C,  remains 
in  office  and  is  eligible  to  form  part  of  the 
quorum  at  a  meeting  of  the  council  as  long 
as  his  dismissal  has  not  been  made  known 
to  him  according  to  the  provisions  of  Art 
328  M.  O.  Hence,  an  election  of  a  council- 
lor, made  at  a  meeting  of  the  council  at 
which  there  was  a  quorum  only  by  including 
the  councillor  present  whose  appointment 
has  been  cancelled  and  who  was  informed  of 
the  cancellation  of  his  appointment  by  a 
telegram  from  the  Provincial  Secretary,  but 
who  had  not  been  notified  of  it  according  to 
the  form  prescribed  by  law,  is  valid.  Later- 
reur  Y.  Blais  (1909),  37  Que.  S.  G.  412. 

Boazd  of  doloffates  —  Proo^-verbal  re- 
specting a  bridge  —  Amendments  —  2  Edw, 
VII,  0.  J^6—M,  C.  760,]— A  board  of  dele- 
gates which  declares  that  a  bridge,  till  then 
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under  control  of  two  counties,  flhall  be  for 
the  future  a  local  bridge  and  under  the  ex- 
clusive direction  of  the  local  municipality 
within  which  it  is  situated,  cannot  at  same 
time  proceed  to  enumerate  the  ratepayers 
of  such  local  municipality  who  will  be  re- 
sponsible for  the  maintenance  of  such 
bridge;  it  should  restrict  itself  to  making 
such  declaration.  —  Under  provisions  of 
article  760  M.  C,  as  amended  by  2  Edw. 
VII.  c.  46,  from  date  of  such  declaration  by 
board  of  delegates  the  work  to  be  performed 
upon  such  bridge  is  at  sole  charge  of  local 
municipality  in  control  of  bridge,  and  that 
municipality  has  exclusive  right  to  adopt 
by-laws  or  resolutions  respecting  the  work 
to  be  performed  thereon.  Dagenais  v.  Two 
Mouniaina  (Que.  1910),  16  R.  de  J.  303. 

Board  of  deleeates  —  RighU  and  Ua- 
UUtiea  of  —  Entity  —  Action  againstA — 
Although  the  board  of  delegates  is  created  a 
responsible  entity,  and  recognised  by  the 
law,  it  is  not  a  body  corporate  and  politic 
capable  of  suing  and  being  sued,  any  more 
than  is  the  council  of  a  county  or  munici- 
pality ;  and  the  members  of  such  a  board 
form  in  reality  a  council  created  for  two  or 
more  counties  for  the  purposes  specified  by 
the  law,  and  as  such  the  delegates  sitting 
for  the  counties  which  they  represent  can- 
not be  sued  in  a  court  of  justice. 
8t.  Stanislas  de  Kostka  y.  Bureau  of  Depu- 
ties of  the  Counties  of  Huntingdon  d 
Beauhamois,  7  Que.  P.  R.  256. 

Board   of    police     oommisslonors   — 

Resolution — Cah-stand  —  Designation  —  De- 
legation— Police  administration.] — ^The  com- 
missioners of  police  of  the  city  of  Montreal 
may  establish  by  resolution  a  cab-stand  in 
the  neighbourhood  of  a  hotel  for  the  use  of 
its  guests,  and  may  also  in  the  same  way 
order  that  this  stand  shall  be  occupied  only 
by  cab-men  designated  by  the  proprietor  of 
the  hotel.  Such  resolutions  do  not  import 
a  usurpation  of  the  legislative  power  con- 
ferred upon  the  city  council,  but  simply  acts 
of  police  administration.  Samson  v.  Mont- 
real, 14  Que.  K.  B.  461. 

Commissioner  of  City  Gomrt  —  Salary 
— Reduction — Consent — PuhUc  policy,) — An 
arrangement  entered  into  by  the  plaintiff,  the 
Commissioner  of  the  City  Court  of  Moncton, 
an  officer  appointed  by  the  Lieutenant-Gover- 
nor in  council,  with  the  city  council  of  the 
city  of  Moncton,  to  accept  a  reduction  of  his 
salary,  which  arrangement  had  been  assented 
to  by  both  parties  and  acted  upon  for  a 
period  of  five  years,  is  binding  and  can  not 
be  repudiated  on  the  ground  that  it  is  void  as 
against  public  policy.  Kay  v.  Moncton,  36 
N.  B.  R.  377. 

Commissioner  of  City  Court  —  Salary 
— Statutory  liability  —  Pleading,] — The  de- 
claration alleged  that  under  53  V.  c  60,  a 
Court  for  the  trial  of  civil  causes  was  es- 
tablished in  the  city  of  M. :  that  a  commis- 
sioner of  the  said  Court  was  to  be  appointed 
by  the  Governor  in  council;  that  the  salary 
of  the  said  commissioner  was  to  be  fixed  by 
the  city  of  M.  and  paid  out  of  their  funds: 
that  pursuant  to  the  Act  the  plaintiff  was  ap- 
pointed commissioner,  and  his  salary  was 
fixed  by  the  city  council  at  $6D0  per  annum ; 
that  he  had  performed  the  duties  of  the  office 
and  was  entitled  to  be  paid  the  salary,  but 


the  defendants  had  refused  to  pay : — Heid,  on 
demurrer,  that  the  declaration  was  good,  as 
it  alleged  a  statutory  liability  to  pay  the 
plaintiff  out  of  the  dty  funds.  Kay  ▼.  Mono- 
ton,  36  N.  B.  R.  202. 


Contempt  of  Covrt  hj  eonnty  oonneU 

— Disobedience  to  mandatory  order — Requir- 
ing county  to  erect  house  of  refuge — MoOon 
for  attachment  or  committal  of  coundUors— 
Undertaking — Costs,] — Motion  for  an  order 
for  attachment  against  certain  county  coun- 
cillors for  contempt  in  not  obeying  a  manda- 
tory order  by  which  it  was  directed  that  the 
corporation  do  proceed  forthwi^  and  com- 
plete without  delay  the  erection  of  a  House  of 
Refuge  for  said  county  pursuant  to  the  stat- 
ute or  for  an  order  committing  the  aud 
councillors  to  the  common  gaol  for  thdr 
said  contempt  Upon  argument  thia  was 
amended  by  asking  **  for  such  further  or 
other  order  against  the  said  councillors  in- 
dividually or  the  said  cori>oration  as  may 
be  deemed  proper  in  the  premises." — ^Middle- 
ton,  J.,  held,  that  upon  the^faith  of  an 
undertaking  given  by  council  that  the  erec- 
tion of  the  House  of  Refuge  would  be  pushed 
to  completion  without  delay,  no  further  order 
was  now  needed  except  as  to  costs.  Costs 
allowed  against  the  county.  No  order  as  to 
costs  against  individual  defendants.  Appli- 
cation to  have  his  full  costs  against  county. 
Above  order  without  prejudice  to  any  sub- 
sequent motion  that  may  be  made  by  reasoa 
of  any  failure  to  comply  with  original  order 
or  this  undertaking.  Re  Bolton  d  Went- 
worth  (1911),  18  O.  W.  R.  796.  2  O.  W.  N. 
827,         O.   L.   R. 

ConnoUlor  —  DisquaUfioation — Contract 
ivith  corporation — Vacating  seat — Bleetions.] 
— ^A  municipal  councillor  who,  in  a  case  of 
urgency,^  has  supplied  to  employees  of  the 
corporation  timber  and  joists  and  money  for 
the  purpose  of  repairing  municipal  bridges, 
under  the  direction  and  control  and  at  the 
sole  charge  of  the  corporation,  who  makes 
and  files  his  claim,  amounting  to  $19^ 
with  the  council,  who  approve  of  it  and  oorder 
it  to  be  paid  at  a  session  presided  over  by 
such  councillor  as  mayor,  and  who  receive 
payment,  but  does  not  make  any  profit,  and 
between  whom  and  the  council  there  was  no 
prevenient  contract,  does  not  thereby  vacate 
his  office. — 2.  In  any  event,  supposing  tliat 
Art.  205,  C.  M.,  would  be  applicable,  the 
only  result  would  be  a  simple  incapacity 
to  act  as  councillor;  such  incapacity  woold 
not  have  any  retroactive  effect  upon  the  elec- 
tion of  the  defendant;  it  would  cease  with 
the  facts  which  gave  rise  to  it,  and  would 
come  to  an  end  with  the  payment  of  the  ac- 
count, before  the  issue  of  the  writ  of  fss 
warranto  and  before  any  notice  could  be  given 
pursuant  to  the  terms  of  Art.  207,  or  any 
resolution  adopted  by  virtue  of  Art.  206; 
and  the  result  would  be,  therefore,  that  there 
was  never  any  vacancy  in  the  office,  accord- 
ing to  Art.  337;  and  that  nndb.  councillor 
does  not  come  within  the  provisicms  of  Art 
205,  C.  M.,  and  Art  987,  C.  P.  C.  SouU 
v.  Brodeur,  18  Que.  S.  C.  440. 

ConnoiUor  —  Disqualification  —  Pu^Ue 
orier — M.  C.  £05.] — ^A  person  employed  si 
public  crier  by  a  municipal  council  for  3 
years  in  succession  at  an  annual  salary  of 
$9,  and  re-appointed  for  a  4tb  year  witliout 
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any  mention  being  made  of  his  remuneration, 
wlio  cUflcharges  the  duties  of  the  office  dur- 
ing that  year  without  .claiming  any  salary, 
does  not  come  within  provisions  of  Art  205 
M.  G^  therefore  he  is  qualified  to  be  a 
municipal  councillor.  -  AUard  v.  Qraton 
(1905),  17  B.  L.  n.  s.  46. 


—  QuaHfication  —  Rate- 
Pilfer  —  PoU  tawpayer  —  Procedure  for  re- 
movml  —  Quo  warranto  —  Asaeasment,}  — 
A  poll  taxpayer  is  not  a  ratepayer  within 
the  meaning  of  the  Assessment  Act,  R.  S. 
N.  S.  1900  c.  73,  and  consequently  is  not 
qualified  to  be  elected  or  serve  as  a  town 
councillor  under  the  Towns  Incorporation 
Act,  c  71,  8.  26  (3). — Where  a  person  not 
properiy  Qualified  has  been  elected,  and  con- 
tinues to  act  as  a  councillor,  the  proper  pro- 
cedure for  his  removal  is  an  information  in 
the  nature  of  a  quo  toarranto.  It  is  no 
answer  to  such  an  application  that  the  re- 
spondent has  actually  paid  rates  on  property 
occupied  by  him,  but  that  the  property  was 
erroneously  assessed  in  the  name  of  another. 
/»  re  Mack,  1  E.  L.  R.  222,  39  N.  S.  R.  394. 


—  Salaries.]  —  Municipal 
councillors  cannot  vote  salaries  to  them- 
selves, unless  expressly  authorised  by  statute. 
Amkerat  y.  Read^  Amherst  v.  FUlmore,  40 
N.  S.  R.  154. 

Coamtgr  olBeers  —  Office  accommodation 
—  Discretion  —  Mandamus.}  —  The  Courts 
diould  not  interfere  by  mandamus  with  the 
reasonable  exercise  by  a  county  councO  of 
its  discretion  in  selecting  the  place  in  the 
county  at  which  an  office  shall  be  provided 
for  the  Cdunty  Grown  Attorney  and  clerk 
of  the  peace. — Judgment  of  the  Court  of  Ap- 
peal, 19  O.  L.  R.  659,  affirmed.  Rodd  v. 
Sssem  (1910),  44  S.  C.  R.  137,  31  G.  L.  T. 


DeeUtoaa  of  miuioipal  olBoers — Re- 
view by  Court.} — The  Court  is  not  competent 
to  reverse  the  decisions  of  municipal  officers 
apon  questions  of  fact,  save  in  the  case  of 
fiaad  or  manifest  abuse.  Pepin  v.  Pepin.  14 
Que.  K.  B.  371. 


DtteIjuF»tioB  of  ▼asramoy — Resolution 
of  councU — Grounds  —  Mandamus.}  —  Art. 
206  of  the  Municipal  Code,  which  provides 
that  if  the  disqualification  of  a  person  hold- 
ing a  municipal  office  is  notorious  or  suffi- 
cies^y  established,  the  council  may  by  reso- 
lution declare  the  office  of  such  person  vacant, 
does  not  justify  the  proceeding  of  a  munici- 
pal councU  in  declaring  the  seat  of  a  council- 
lor vacant  when  the  person  unseated  has 
made  sworn  declaration  of  his  property 
qualification,  and  when  the  grounds  of  dis- 
qualification alleged  are  doubtful,  and  depend 
upon  the  interpretation  to  be  given  to  articles 
ol  the  Municipal  Code.  And  a  writ  of  man- 
dewsus  lies,  in  such  case,  to  order  the  council 
to  restore  the  ejected  member  to  his  privir 
leges  as  councillors.  Pelletier  v.  Lorimer, 
17  Que.  8.  C.  509. 

IMsadssal  of  oonstablo  —  Report  of 
committee  —  Recommendation — ^Adoption  by 
ODimcil  —  Ambiguity  —  Interpretation  of  re- 
port—Action for  salary.  Word  v.  Toronto. 
12  0.  W.  R.  134. 

ccju— 95 


Disqualification — Contract.}— The  only 
«)ntMicts  which,  according  to  Art  4215,  R. 
S.  Q.,  render  the  contractor  incapable  of 
siting  in  the  council  of  a  town,  are  those 
which  establish  permanent  relations  between 
the  contractor  and  the  town  corporation. — 2. 
The  fact  that  a  man  has  sold  to  a  town  cor- 
poration a  quarry  and  plant  does  not  render 
him  incapable  of  being  a  member  of  the 
council  of  such  town.  Leonard  v.  Martel.  4 
Que.  P.  R.  320. 

,  Disqualifioation  —  Contract  —  Profes- 
sional services — Resolution — Creditor— Elec- 
tion of  councillor — Agent — Corrupt  practice 
—Persewarton.]— Art.  4215,  R.  S.  Q.,  ren- 
ders ineligible  for  municipal  officers  only  those 
who  receive  from  the  municipality  remun- 
eration for  services  which  they  render  to  it 
by  virtue  of  a  contract,  express  or  implied, 
effecting  between  them  and  it  a  connection 
for  a  certain  period,  and  not  professional  men 
who,  without  being  bound  in  advance  by  any 
contract,  render  professional  services  to  the 
municipality  for  which  they  receive  only  the 
remuneraUon  fixed  by  the  tariff  of  their  pro- 
fession.— 2.  A  resolution  of  a  municipal  coun- 
cil to  the  effect  that  a  certain  person  shall 
be  for  the  future  the  advocate  or  the  notary 
of  the  corporation,  even  if  it  is  communi- 
cated to  the  person  whom  it  concerns,  and 
acted  under  for  several  years,  is  only  an  in- 
struction to  the  officers  of  the  corporation 
to  address  themselves  to  such  person  when 
they  need  the  professional  services  which  he 
can  render,  and  does  not  constitute  a  con- 
tract which  renders  him  incapable  of  being 
elected  a  member  of  the  council.— 3.  The 
fact  that  a  person  is  a  creditor  of  a  corpor- 
ation does  not  render  him  ineligible  to  be 
elected  a  member  of  the  council. — 4.  An  agent 
of  a  candidate  for  a  municipal  office  in  whose 
presence  an  act  of  personation  is  committed 
without  his  endeavouring  to  hinder  it  is  not 
guilty  of  a  corrupt  practice,  and  the  election 
of  a  candidate  cannot  be  affected.  ChaussS 
v.  Oltvier,  21  Que.  S.  C.  387. 

Disqwalifioatioa — Contract  for  perform- 
ance of  work — Solicitor  employed  by  officer 
of  town.}  —  Under  the  provisions  of  the 
ToTTOs  Incorporadon  Act.  R.  S.  N.  S.  c.  71, 
ss.  54  and  56,  no  person  is  qualified  to  be 
elected,  or  to  hold  office  as  mayor  or  council- 
lor who,  "directly  or  indirectly,  by  himself 
or  with  any  other  person,  as  a  partner  or 
otherwise,  enters  into,  or  is  directiy  or  indi- 
rectly interested  in  any  contract,  express  or 
impli^,  for  the  supply  of  any  goods,  or  ma- 
terials, or  for  the  performance  of  any  work 
or  labour  to  or  for  the  town."  Among  the 
officials  appointed  by  the  town  of  W.  was  an 
inspector  for  the  purpose  of  enforcing  and 
carrying  out  the  provisions  of  the  Canada 
Temperance  Act.  The  inspector  received  aa 
salary  one-half  the  net  proceeds  of  fines  im- 
posed, after  paying  expenses,  and  was  auth- 
orised by  resolution  of  the  town  council  to 
engage  his  own  solicitor,  whose  fees  were 
not  to  exceed  a  fixed  amount  in  each  case. 
The  defendant,  who  was  elected  mayor  of 
the  town,  had  been  previously  engaged  by 
the  inspector  for  the  purpose  of  prosecuting 
cases  under  the  Act,  and  at  the  time  of  his 
election  there  was  due  him  a  small  sum 
for  services  rendered  as  such  prosecutor, 
which  was  passed  by  the  council,  and  paid 
after  the  election : — Held,  that  the  defendant 
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was  a  person  directly  or  indirectly  interested 
in  a  contract  for  the  performance  of  work 
for  the  town,  within  the  meaning  of  the  Act, 
and  was  therefore  disqualified  from  holding 
office.  Rew  ex  reL  McDonald  V.  Robertson, 
35  N.  S.  R.  348. 

Disqnalifleatioii — Diversion  of  sinking 
fund,] — The  provisions  of  s.  418  of  the  Con- 
solidated Municipal  Act,  3  Edw.  VII.  c.  19, 
do  not  apply  to  debentures  payable  in  an- 
nual instalments,  there  being  in  such  a  case 
no  **  sinking  fund  "  to  be  provided.  Regina 
ex  ret,  Cavanagh  T.  Smith,  26  O.  R.  632, 
distinguished.  Rex  ex  rek  Seymour  v.  Plant, 
24  C.  L.  T.  235,  7  O.  L.  R.  467,  3  O.  W.  R. 
550. 

Dis^valilLoatioii — Insurance  agent — In- 
terest in  contract.] — A  municipal  councillor 
who  represents  an  insurance  company,  and  is 
paid  by  a  commission  on  the  premiums,  is 
not  disqualified  from  holding  office  by  the 
fact  that  the  company  he  represents  insures 
through  him  property  belonging  to  the  cor- 
poration. Art.  4215,  R.  S.  Q.,  which  says 
that  whosoever  has,  directly  or  indirectly*  by 
himself  or  his  partner,  any  contract  or  "  in- 
terest in  any  contract  with  the  corporation," 
cannot  be  appointed  a  member  of  the  council 
or  act  as  such,  does  not  cover  the  case  of  an 
agent  paid  by  commissions  on  premiums  paid 
under  a  contract  between  the  insurance  com- 
pany and  the  corporation.  Pinder  v.  Evans, 
23  Que.  S.  G.  229. 

DisqvalilLoatioii  —  Interest  in  **  con- 
travV — Judgment,] — ^The  object  of  the  legis- 
lature in  passing  s.  80  of  the  Consolidated 
Municipal  Act,  1903,  3  Edw.  VII.  c.  19  (O.), 
was  to  prevent  any  one  being  elected  to  a 
municipal  council  whose  personal  interests 
might  clash  with  those  of  the  municipality; 
and  the  word  "  contract  *'  used  therein  must 
be  construed  in  its  widest  sense ;  and  a  mem- 
ber of  a  municipal  council  against  whom  the 
corporation  held  an  unsatisfied  judgment  for 
costs  was  unseated  as  being  disqualified  un- 
der that  section.  Rex  ex  rel.  McNamara  v. 
Heffeman,  24  C.  L.  T.  233.  7  O.  L.  R.  289, 
3  O.  W.  R.  431. 

Disqnalifloatioii — Interest  in  contract — 
Solicitor  for  prosecutor  appointed  by  town,] 
— ^The  Towns  Incorporation  Act,  R.  S.  N.  S. 
c.  71,  s.  54,  disqualifies  for  the  office  of 
mayor  *'  any  person  who  directly  or  indi- 
rectly, by  himself  or  by  or  with  any  other 
person  as  co-partner  or  otherwise,  enters  into 
or  is  directly  or  indirectly  interested  in  any 
contract,  express  or  implied,  for  the  supply 
of  any  goods  or  materials  or  for  the  perform- 
ance of  any  work  or  labour  to  or  for  the 
town."  R.  S.  N.  S.  c.  100,  s.  181,  enacts 
that  the  town  shall  annually  appoint  an  in- 
spector to  enforce  and  carry  out  the  provi- 
sions of  the  Canada  Temperance  Act,  and 
authorises  the  town  to  pay  out  of  its  funds 
the  expenses  of  enforcing  the  Act.  On  the 
19th  December,  1900,  W.  was  appointed 
prosecutor  under  the  Canada  Temperance 
Act,  and  his  salary  was  by  resolution  fixed 
at  one-half  the  net  proceeds  of  the  fines, 
after  deducting  expenses.  It  was  also  re- 
solved that^  the  prosecutor  should  engage 
his  own  solicitor,  whose  fees  were  not  to  ex- 
ceed $5  for  any  one  case.  The  defendant, 
a  solicitor,  acted  for  W.  in  four  cases  before 


his  election  as  mayor,  and  his  fees  were  ptM 
on  the  6th  March.  1901.  On  the  8th  Febru- 
ary, 1901,  the  defendant  was  elected  mayor, 
and  thereafter  he  acted  gratuitously  for  W. 
in  a  number  of  cases: — Held,  that  the  direct 
relation  of  agency  was  constituted  between 
the  town  and  the  defendant,  and  that  the 
defendant  could  recover  directly  from  the 
town  his  fees :  Tilson  T.  Warwick  Oas  Light 
Co.,  4  B.  &  C.  962.— ffeM.  also,  that  the  de- 
fendant had  a  direct  interest  in  the  oontnct 
with  W.    Rem  Y,  Robertson,  22  0.  L.  T.  240. 

Diaqualilloatioii  —  Proceeding  against 
municipality.] — At  a  municipal  election  the 
respondent  C.  was  elected  mayor,  and  the 
other  respondents  were  elected  coancillocs, 
of  a  town,  and  subsequently  took  the  dedan- 
tion  of  office,  and  sat  as  members  of  the 
municipal  council.  The  relator  complained 
that  at  the  time  of  such  election,  each  one  of 
the  respondents  had  "a  claim,  action,  or 
proceeding"  against  the  municipality.  The 
respondents  were  members  of  "The  Good 
Citizen's  League  "  of  the  town,  and  they  sob- 
scribed  money  to  pay  the  expenses  of  a  sum- 
mary proceeding  taken  at  the  instance  of  the 
league  to  quash  a  by-law  of  the  town.  l%e 
respondents  were  not  the  applicants  in  the 
application  to  qucush  the  by-law : — HM,  that 
the  proceeding  to  quash  the  by-law  was  t 
proceeding  against  the  municipality,  within 
the  meaning  of  s.  80  (1)  of  the  Municipal 
Act,  R.  S.  O.  c.  223 ;  and,  upon  the  evidence 
and  findings  of  the  County  Court  Judge, 
that  it  was  a  proceeding  taken  by  the  re- 
spondents '*  through  another."  Something 
more  than  membership  in  the  organisatioo 
was  necessary  to  render  the  members  answer- 
able for  expenditures  or  acts  done  in  the 
name  of  the  association ;  but  their  assent  to 
and  participation  in  the  proceedings  were 
shewn  by  the  evidence.  Rex  ex  rel,  Davis  t. 
CampbeU,   22   C.   L.   T.   118. 

DisqvalifloatioA  —  Vote  on  by-law  — 
Pecuniary  interest  —  Liquor  license.]  —  A 
member  of  a  municipal  council  is  disqualified 
from  voting  in  the  council  upon  any  subject 
in  which  he  has  a  personal  or  pecuniary  is* 
terest,  distinct  from  that  which  he  has  as 
a  ratepayer  in  common  with  other  ratepay- 
ers. A  Dy-law  to  reduce  the  number  of 
liquor  licenses  in  a  municipality  was  quashed 
because  carried  by  the  casting  vote  of  the 
reeve,  who  was  mortgagee  of  one  of  the  pro- 
perties likely  to  be  affected  by  it.  In  re 
L*Abh4  d  Corp,  of  Blind  River,  24  C.  L.  T. 
126,  7  O.  L.  230,  3  O.  W.  R.  162. 


Disqnalifleatioii  of  BU^yor  aad  toi 
eoiuaoillors — "  Current  expenditure  " — ya- 
ture  of  loans — Borrowing  by  outgoing  couwr 
cil — Affidavits — Costs.] — ^A  mayor  and  five 
councillors  of  a  town,  having  voted  for  bor- 
rowing money  to  meet  the  current  expendi- 
ture for  1903  in  excess  of  the  amount  author- 
ised by  s.  435  of  the  Consolidated  Municipal 
Act,  1903,  and  having  had  proceedings  taken 
against  them  by  a  relator  to  unseat  them, 
disclaimed,  and  a  new  election  was  held,  at 
which  the  mayor  and  four  of  the  old  council- 
lors, together  with  another,  were  elected 
by  acclamation.  The  same  relator  then  took 
further  proceedings  against  the  mayor  and 
four  old  councillors,  on  the  same  grounds, 
to  have  them  unseated  again:  —  Held,  in 
answer  to  the  contention  that  sums  expended 
for  school  purposes  and  debentures  and  other 
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special  charges  were  not  "current  ezpendi- 
tnref"  that  the  by-laws  recited  that  the  loans 
were  to  meet  "  current  expenditure ;"  and 
that  there  was  no  power  to  borrow  for  any 
other  purpose  without  a  vote  of  the  duly 
qualified  ratepayers ;  that  the  sums  borrowed 
were  in  the  estimates  and  were  part  of  the 
current  expenditure  for  1903;  and  similar 
charges  were  in  the  regular  levy  for  1902  and 
formed  part  of  the  sum  on  which  the  80  per 
cent,  was  calculated : — Held,  also,  that  a  sum 
of  $5,000  borrowed  under  a  by-law  passed  in 
January,  1908,  by  the  outgoing  council  of 
1902,  should  be  taken  into  account: — Held, 
also,  that  the  personal  motives  of  the  lelator 
had  no  bearing  on  the  motion  or  any  part 
of  it;  and  affidavits  and  counter-affidavits  as 
to  his  motives  were  not  read ;  and  the  mayor 
and  four  councillors  were  unseated  and  or- 
dered to  pay  the  costs.  Rew  em  rel.  Moore 
V.  HemiU,  24  C.  L.  T.  271,  7  O.  L.  B.  600, 
3  O.  W.  R.  642. 

IMsQvallfyliiK  autyor  or   eounciUors 

—Contracts  toith  municipaUiy,] — The  sale 
for  cash  to  a  municipal  corporation  of  the 
right  to  quarry  and  remove  from  his  land 
Uie  stone  required  for  road  building  purposes 
IB  not  such  a  contract  as  will  have  the  effect 
of  disqualifying  the  seller  from  acting  as  a 
municipal  councillor  or  mayor,  under  the  pro- 
visions of  Art.  205  M.  C.  Such  a  contract 
comes  within  the  exceptions  mentioned  in 
the  third  paragraph  of  said  article.  Chiuihier 
T.  Macdanald  (1910).  38  Que.  S.  C.  439. 


L  of  oAee — Tirage  au  sort  — 
JUwtedy  —  Mandamus  —  Quo  waaranto.l — 
Where  municipal  councillors  are  named  by 
the  Lieutenant-Governor,  without  determin- 
ing the  duration  of  their  term  of  office,  the 
council  should,  at  one  of  its  sittings,  draw 
lots  to  decide  which  one  of  them  should 
retire  from  office. — ^Art  280,  C.  M.,  which 
authorises  the  drawing  of  lots,  is  applicable 
in  this  case. — ^The  le^  remedy  for  a  coun- 
dllor  so  named,  who  has  been  deprived  of 
his  office,  is  mandamus  and  not  quo  ioarranto, 
GoMettn  T.  Corp.  of  8t,  Jean,  16  Que.  S.  C. 
4481 


—  Powers  of  old  coiinotl.] — A 
resolution  passed  by  a  municipal  council 
composed  of  six  members,  two  of  whom  have 
just  been  replaced  by  Uie  election  of  new 
eounciUors,  is  void.  Laroche  V.  Corp.  de 
BU.  BmiUe  de  LothinMrey  17  Que.  S.  G.  352. 


Blactiom  ofieer — Negligence — Depriving 
iiector  of  vote — Liahility.] — ^An  action  will 
lie  where  one  is  deprived  of  his  right  to  vote 
at  a  municipal  election  by  the  negligence  of 
another.  A  municipal  corporation  is  answer- 
able for  the  negligent  performance  of  bis 
duties  by  one  of  its  officers,  who  is  appointed 
and  removable  by  it,  even  where  the  duties, 
the  negligent  peiformance  of  which  gave  rise 
to  the  action,  were  imposed  by  the  legisla- 
tnre  and  not  by  the  corporation :  Hanlngton, 
J.,  dissenting.  Crawford  V.  City  of  8t,  John, 
34  N.  B.  R.  560. 


lylorateat  of  oltjr  engineer — Reso- 
I — ^Absence  of  by-law  and  contract  under 
seal  — IMsmissal  —  Notice— Length  of— Cal- 
pwy  dty  charter—"  Officer  "— "  Official "  — 
fislary.  Speukman  v.  Calgary,  9  W.  L.  R. 
284. 


Engineer  to  snperrlse  mnnieii^al 
works — Breach  of  contract  of  hire— Refusal 
to  give  communications  of  plans  and  speci- 
fications.]— An  engineer  hired  by  a  munici- 
pal corporation  to  supervise  the  construction 
of  sewers  and  waterworks,  in  consideration 
of  a  percentage  to  be  levied  on  the  cost  there- 
of, does  not  violate  his  agreement  by  refus- 
ing to  give  communication  of  the  plans  and 
specifications  prepared  by  himself.  The  ser- 
vice upon  him  of  a  notice  of  dismissal  gives 
rise  in  his  favour  to  an  action  in  damages. 
Addie  v.  Thetford  Mines  (1910),  39  Que. 
S.  O.  412. 

Illegal  payments  to — Recovery  hack.] — 
— A  municipal  corporation  were  held  entitled 
to  recover  from  councillors  moneys  illegally 
paid  to  them  for  services  on  a  resolution  of 
the  council.  Toton  of  Amherst  v.  Read, 
Town  of  Amherst  v.  Fillmore,  23  0.  L.  T. 
139. 

Injunction — City  of  Montreal— Enquiry 
into  conduct  of  employees — Their  membership 
%n  Masonic  lodges— C,  P.  i?57.]— The  fact 
that  its  employees  are  members  of  any  kind 
of  literary,  religious,  scientific  or  political 
organisations  cannot  justify  a  municipal  cor^ 
poration  in  dismissing  or  admonishing  its 
employees  and  officials. — An  interim  writ  of 
injunction  will  be  granted  to  prevent  a  dvic 
committee  from  proceeding  with  an  enquiry 
and  making  a  report  upon  an  accusation 
which  could  in  no  way  be  of  any  useful 
effect  either  respecting  matters  within  the 
powers  of  such  corporation  or  respecting  the 
administration  of  the  affairs  of  the  munici- 
gality.  -F'ortter  v.  Querin  (1910),  12  Que. 
P.  R.  108. 

Inspector  of  works  —  Authority  of,] — 
A  special  inspector  duly  appointed  to  super- 
intend the  construction  of  a  ditch  or  waters 
course  ordered  by  by-law  of  a  municipality 
to  be  made  of  a.  specified  depth  and  width 
and  at  a  specified  place,  has  full  power  to 
cause  the  work  to  be  carrieu  out,  without  a 
special  authorisation  of  the  council.  Leroum 
V.  8t.  Mark,  7  Que.  P.  R.  225. 

Interest  in  matter  before  oonneil — 

Shareholders  in  company — Bonus — By-law— - 
Invalidity.]— Article  4301,  R.  S.  Q.  declares 
that  councillors  who  have  a  personal  interest 
in  a  question  before  the  council  are  incom- 
petent to  take  part  in  the  deliberations  of 
the  council  upon  that  question.  No  matter 
how  small  that  interest  may  be,  and  whether 
an  individual  or  collective  interest,  such  as 
the  interest  which  a  councillor  may  have  in 
a  joint  stock  company  of  which  he  is  a  share- 
holder, if  it  exists,  it  is  direct,  immediate, 
and  therefore  sufficient  according  to  the  terms 
of  the  article,  which  does  not  make  the  dis- 
tinction found  in  Art.  4215,  which  relates 
only  to  candidates  for  municipal  offices. — 
2.  Therefore  a  councillor  who  is  a  share- 
holder in  a  company,  cannot  take  part  in  a 
vote  of  the  council  granting  a  bonus  to  this 
company,  and,  if  the  majority  is  composed  of 
councillors  so  interested,  the  by-law  passed  by 
their  aid  for  such  purpose  will  be  quashed 
Town  of  VictoriaviUe  V.  Duhuc,  13  Que.  k! 

Liability  for  acts  of  poUee  oflleer  — 

Respondeat  superior  —  Ratification  —  False 
imprisonment.]  —  A  municipal  corporation 
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can  not  be  made  to  answer  in  damaires  for  the 
unlawful  acts  of  one  of  its  police  officers 
while  attempting  to  perform  a  public  duty. — 
The  plaintiff,  who  was  temporarily  in  the 
town  of  C.,  collecting  subscriptions  for  a 
newspaper  published  in  the  city  of  S.,  was 
arrested  by  a  police  officer  of  the  town  for  a 
breach  of  one  of  its  by-laws,  which  required 
all  persons,  who  were  not  ratepayers  of  the 
town  or  non-residents  of  the  county  of  N.,  to 
pay  a  license  fee  before  engaging  in  any 
calling^  occupation,  or  employment  in  the 
town.  The  arrest  was  made  by  the  officer 
without  any  warrant,  and  the  plaintiff  was 
only  released  upon  his  paying  to  the  town 
treasurer  the  fee  demanded,  which  was  re- 
tained. In  an  action  for  false  imprisonment 
against  the  town  corporation  for  the  alleged 
unlawful  arrest  by  the  police  officer: — Held, 
following  McCleave  v.  Monctotif  35  N.  B.  R. 
296,  32  S.  G.  R.  106,  that,  assuming  the 
arrest  to  have  been  unlawful,  the  doctrine  of 
respondeat  superior  did  not  &PPl7»  u^d  the 
corporation  were  not  liable. — Heldf  further, 
that  the  fact  that  the  police  officer,  in  making 
the  arrest,  was  endeavouring  to  enforce  a  by- 
law of  the  town  made  for  revenue  purposes 
only  was  not  sufficient  to  take  this  case  out 
of  the  rule  laid  down  in  the  McCleave  case ; 
and  that  the  payment  of  the  license  fee  to  the 
town  treasurer,  and  its  retention  by  him,  in 
the  absence  of  any  evidence  of  knowledge  on 
the  part  of  the  town  of  the  circumstances 
surrounding  such  payment  and  retention,  was 
no  proof  of  any  intention  on  the  part  of  the 
town  to  ratify  the  acts  of  the  police  officer. 
Woodforde  v.  Chatham,  37  N.  B.  R.  21. 

I4abilit7  for  aots    of    treasurer  — 

Power  to  pledge  credit — ^Advertising  tax  sale. 
Canadian  Bank  of  Commerce  v.  Toronto 
Junction,  1  O.  W.  R.  74,  3  O.  L.  R.  309. 

ICajor — Disqualification — Employment  as 
soUoitor  —  Quo  warranto,] — ^The  defendant 
was,  before  his  election  as  mayor  of  a  town, 
solicitor  for  the  prosecutor  appointed  by 
the  town  to  enforce  the  provisions  of  the 
Canada  Temperance  Act  the  prosecutor  re- 
ceiving as  salary  from  the  town  one-half  of 
the  fines  collected,  after  deducting  the  ex- 
penses. ^His  right  to  the  office  was  attacked 
on  the  ground  that  he  was  disqualified  under 
R.  S.  N.  S.  c.  71,  s.  54  (o).  The  affidaviU 
were  in  conflict  as  to  whether  the  defendant 
had  received  any  payment  out  of  the  funds 
of  the  town  after  his  election  as  mayor,  but 
it  was  conceded  that  he  had  acted  for  the 
prosecutor,  having  been  retained  by  him: — 
Beld,  that  on  a  motion  for  an  information 
in  the  nature  of  a  quo  warranto,  the  Court 
could  not  determine  the  disputed  questions  of 
fact,  and  leave  to  exhibit  the  information 
should  be  granted,  as  there  appeared  to  be 
something  to  be  investigated.  The  Court 
had  some  doubt  as  to  whether  the  seat  ought 
not  first  to  be  declared  vacant  by  the  council. 
Rex  V.  Robertson,  21  C.  L.  T.  413. 

Iffayor  —  DisquaUfioation  of  —  Election 
of  illiterate  councillor  as — Removal  after  SO 
days  allotoed  for  contesting — Quo  warranto,] 
— A  municipal  councillor  who  could  neither 
read  nor  write  was  elected  mayor.  The  30 
days  within  which  to  contest  his  election 
before  the  Circuit  Court  had  expired,  and  it 
had  not  been  contested.  The  mayor,  although 
he  could  not  read  or  write,  took  the  oath  of 
office,  and,  after  the  30  days  had  expired,  he 


acted  and  continued  to  act  as  mayor : — Heid, 
that  any  person  interested  could,  by  the  eso 
warranto  proceedings  provided  in  Arts.  d87 
et  seq,,  C.  P.,  depose  this  councillor  from  the 
mayoralty  and  prevent  his  continuing  to  set 
as  mayor.  Bedard  t.  Venet,  25  Que.  S.  C 
537. 

Mayor  —  PuhHo  works  —  Contrmet  — 
Interest  —  Nullity  —  Public  order.]— <:,  G. 
989,  990,  1047;  M.  C.  205;  58  Vict.  (Que.) 
ch.  42. — It  is  a  maxim  of  public  order  that 
a  municipal  officer,  such  as  the  mayor,  can- 
not have  any  personal  interest  in  a  contract 
respecting  public  works,  nor  can  he  reap 
any  benefit  from  a  contract  with  the  cor- 
poration of  which  he  forms  part — ^A  promis- 
sory note  given  by  a  contractor  to  a  mayor 
for  his  share  of  the  profits  to  be  made  fnus 
a  contract  for  public  works  executed  for  the 
corporation  is  null  and  void  as  being  agalast 
public  order.  Lapointe  v.  Messier  (1910), 
16  R.  L..  n.  s.  443. 

ICayor  —  Qualification  —  Value  of  the 
expression  ^^established  by  the  tTolsstioii 
role,^^] — In  the  provisions  of  a  law  which 
provides  certain  qualifications  for  the  office 
of  mayor  by  requiring  the  ownership  of  im- 
movable property  of  the  value  of  six  hun- 
dred dollars^  the  words  *'such  qualificatioa 
to  be  established  by  the  valuation  roll,"  re- 
fer only  to  the  value  of  the  property  whicfa 
creates  the  qualification.  Consequently,  a 
person  who  is  proprietor  of  an  immoTaUe, 
entered  upon  the  valuation  roll  for  the  re- 
quired amount,  although  his  name  does  not 
appear  as  proprietor  upon  the  roll,  is  eli- 
gible.   Desjardins  t.  Lechere,  37  Que.  S.  C. 

sea 

ICayor  —  Refusal  to  sign  by-law  and  con- 
tract— Mandamus — Stay  to  enable  ratepayer 
to  bring  action — ^I>emand  and  refusal — Other 
remedy.  Re  Kennedy  d  Boles,  6  O.  W.  B. 
836w 

ICayor  —  Signature  of  deed  —  Resdm- 
tion  of  council,] — A  mayor,  although  author- 
ised by  resolution  of  municipal  council  to 
sign  a  deed,  believing  resolution  to  be  illf^sl 
or  inimical  to  the  interests  of  municipality, 
may  refuse  to  comply  with  the  resolution, 
and  a  writ  of  mandamus  to  oblige  him  to  do 
so  will  be  dismissed.  Jf«n.  Homes  d  Invest, 
Co,  V.  Legare  (1910),  16  Que,  R.  I*.,  n.  a 
353. 

Members  of  amaielpal  eoiuaeUs  must 
be  able  to  read  and  write.  Art  335  M.  C. 
Page  t.  Qenois  (1909).  38  Que.  S.  C.  1. 

Members  of  mvnieipal  eounoUs,  who 

cannot  read  and  write,  may  be  ousted  ttom 
office  by  way  of  quo  warranto  proceedings. 
Page  v.  Qenois  (1909),  38  <^e.  S.  C  t— 
Above  remedy  is  founded  on  common  law 
and  can  be  exercised  at  same  time  as  the 
contestation  of  an  election.  lb.  Such  office 
holder  pleaded  that  he  has  occupied  the  office 
for  over  a  year  without  objection.  No  ac- 
quiescence can  cure  the  illegality.    lb. 

Money  payment  to — By-law — Violsftkm 
of  procedure  by-law  —  Discretion.]  —  The 
(jourt,  in  the  exercise  of  its  discredoo,  re- 
fused, under  the  circumstances  of  the  esse 
(Street,  J.,  dissenting),  to  restrain  a  mani- 
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dpal  corporation  from  acting  apon  a  by-law 
for  the  payment  of  money  to  the  mayor  as 
remuneration  for  services,  the  money  not 
being  provided  for  on  the  face  of  the  esti- 
mates, and  the  by-law  being  passed  by  the 
conncil  in  the  face  of  the  protest  of  the  min- 
ority and  in  contravention  of  the  procedure 
by-law  of  the  council,  by  being  taken  up  by 
the  council  before  being  submitted  to  a  com- 
mittee of  the  whole.  Heffeman  v.  Town  of 
Waikerton,  23  C.  L.  T.  222,  6  O.  L.  R.  79, 
2  O.  W.  R,  17,  434. 


—  Resolution  of  council — Plead- 
tmg.l — In  an  action  by  a  municipal  council- 
lor asking  that  he  be  replaced  in  possession 
of  his  office,  of  which  he  was  deprived  by  a 
resolution  of  the  council,  there  is  no  incom- 
patibility in  claiming  that  the  resolution 
shall  be  set  aside  as  well  as  that  the  council 
■hall  be  ordered  to  replace  him  in  the  office. 
Bidard  ▼.  ViUage  of  Delorimier,  17  Que.  S. 
a  141. 

Piarlc  eommlsaioaer  —  Action  againat — 
PmrUeB  —  Attomey-Chneral  —  Ratepayers.} 
— Ratepayers  who  are  a£fected  thereby  only 
to  the  same  extent  as  all  other  ratepayers  in 
the  city  cannot  bring  an  action  against  the 
patfc*  commissioners  of  the  dty  to  set  aside 
reaolntioiiB  as  to  the  management  of  a  city 
park;  such  an  action  must  be  brought  by 
the  Attomey-Oeneral.  Hope  ▼.  Hamilton 
Park  Comrniasioners,  21  G.  L.  T.  230, 1  O.  L. 
R.477. 

Payaaeat  for  sorvioea — Recovery  hack.} 
— ^A  municipal  council  which  has  knowingly 
and  Yoluntarily  paid  a  councillor  the  value 
of  his  services  as  inspector  of  roads  has  no 
right  to  recover  back  from  him  the  sum  paid. 
Carp,  cf  New  RockUknd  v.  Torrance,  21  Que. 
8.  G.  166. 


P«w«n  eonf  eired  by  statute  en 
imaiflipal  bodies  —  Hou>  emercieed — Seig- 
of  thinffg  authorieed  by  law  under  epedal 
tweutnaiances  —  How  and  by  whom  it  may 
be  effected — Bwerciee  of  statutory  powers  by 
the  Provmoial  Board  of  Health.}  >-  Held, 
(1)  When  power  is  conferred  by  statute  on 
a  municipal  corporation  to  establish  a  board 
for  a  certain  purpose,  and  *'to  define  and 
regulate  the  duties,  powers  and  attributions 
of  its  officers,"  a  boari  so  created  cannot  pro- 
ceed to  act  or  carry  out  its  purpose,  until 
the  duties,  etc,  of  its  officers  have  been  de- 
fined. (2)  likewise,  when  power  is  given 
by  statute  to  a  municipal  corporation  to  pro- 
vide for  and  regulate  the  inspection  of  food 
PTudocta,  and  to  define  the  duties,  powers 
sod  attributions  of  the  inspectors  appointed 
for  that  purpose,  a  by-law  to  regulate  such 
inspection  is  inoperative,  if  it  does  not  fui^ 
tber  define  the  duties,  etc,  of  the  inspectors. 
(3)  When  a  by-law  to  create  a  board,  as 
■Mntioned  above,  provides  that  "any  mem- 
ber or  officer  of  Uie  board"  may  seize  and 
confiscate  certain  things  under  certain  cir- 
cumstances, and  such  a  seizure  can  only  be 
nade  by  such  a  member  or  officer,  and  is 
■uD  and  void  if  made  by  any  one  else,  even 
UMler  orders  or  instructions  of  the  board.  In 
hke  manner  and  under  pain  of  the  same 
Bullity,  none  but  an  executive  officer  of  the 
Hnoidpal  Sanitary  Authority,  or  any  other 
officer  appointed  by  it  for  tiiat  purpose,  is 
competent  to  make  the  inspection  and  seizure 


provided  for  in  section  3913,  R.  S.  Q..  1909. 
(4)  A  letter  signed  by  a  person  as  "  Food 
Inspector**  addressed  to  the  holder  or  de- 
positary of  food  products,  and  giving  him  no- 
tice that  such  goods  are  under  seizure,  is  not 
a  seizure  such  as  contemplated  either  in  the 
by-law  or  in  the  section  of  the  R.  S.  Q.  above 
cited.  (5)  In  the  use  of  the  power  con- 
ferred upon  the  Provincial  Board  of  Health 
by  section  3875,  R.  S.  Q.,  1909,  "to  compel 
municipal  councils  to  exercise  and  enforce 
such  of  their  powers  as  the  urgency  of  the 
case  demands,*'  it  should  deal  directly  with 
such  councils.  Therefore,  a  notice  by  it,  for 
such  a  purpose,  addressed  to  "  La  Corpora- 
tion de  la  Cite  de  Montreal  "  but  delivered  to 
the  board  of  commissioners  of  that  city,  is 
irregular  and  void.  Layton  v.  Montreal,  2& 
Que.  S.  C.  520. 

Appeal    to    Court   of   King's   Bench    now 
pending. 

Presenoe  at  meetinn  —  Mandamus — 
PeniUty — Nonfeasance — Discretion  of  Court.} 
— ^A  municipal  councillor  is  a  person  occupy- 
ing an  office  in  a  corporation,  within  the 
meaning  of  Art  992,  C.  P.—2.  One  of  the 
duties  attached  to  such  office  is  that  of  being 
present  at  the  sittings  of  the  council. — 3.  A 
councillor  who,  while  he  retains  his  office, 
conspires  with  others  not  to  be  present  at 
the  sittings  of  the  council  in  order  to  prevent 
a  quorum  being  present,  and  thereby  to  pre- 
vent the  council  from  exercising  rights  or 
powers  or  functions  which  it  is  obliged  to 
exercise  within  a  certain  time,  is  held  to  be 
a  person  occupying  an  office  in  a  corpora- 
tion who  omits  and  neglects  to  perform  a 
duty  attached  to  such  office,  and,  according 
to  the  terms  of  Art.  992,  he  may  be  ordered 
by  mandamus  to  be  present  at  the  sittings 
of  the  council. — 4.  The  fact  that  a  penalty 
is  given  for  the  non-fulfilment  of  such  duty 
does  not  prevent  the  issue  of  the  mandamus. 
Semble,  that  a  municipal  councillor  is  one  of 
the  persons  aimed  at  by  Art.  50,  C.  P.,  sub- 
ject to  the  rights  of  surveillance  and  direc- 
tion under  the  orders  and  control  of  the  Su- 
perior Court  and  its  Judges.  Bemble,  that, 
without  a  by-law  therefor  passed  by  the 
council,  there  is  no  penalty  upon  a  councillor 
who  is  not  present  at  the  sittings  of  the 
council.  Semhle,  that  there  is  nonfeasance 
of  office  on  the  part  of  a  councillor  who 
conspires  for  the  purpose  aforesaid.  Semble, 
that  the  writ  of  mandamus  is  a  matter 
largely  in  the  discretion  of  the  Court  or 
Judge.    Leffac6  v.  Olivier,  21  Que.  S.  C.  286. 

Pro-BU^yor  of  Tillage  —  County  coun- 
cil.} —  A  pro-mayor  of  a  local  municipal 
council  has  no  right  to  sit  in  the  county  coun- 
cil. Par4  V.  County  of  8hefford,  24  Que.  S. 
C.  50. 

Publle  oAoee  —  Local  Master  —  "  Sta' 
tionery  and  furniture  ** — Law  books — County 
council.} — The  officer  of  a  local  Master  in 
Chancery  is  an  office  within  s.  506  of  the 
Municipal  Act,  3  Bdw.  VII.  c  19  (O.), 
which  enacts  that  the  county  council  shall 
provide  proper  offices  (together  with  fueL 
light,  stationery,  and  furniture),  for  all 
officers  connected  with  the  High  Court  of 
Justice.  The  words  "  stationery  and  furni- 
ture "  do  not  extend  to  law  and  text  books. 
Re  Local  Offices  of  High  Court,  12  O.  L.  R. 
16,  7  O.  W.  R.  316. 
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Quo  warrAnto  —  Councillor  legaU^f  in- 
capacitated from  filling  office  —  M.  C.  20S, 
S46,  S48—C.  P.  987.] — Proceedinirs  in  the 
nature  of  quo  tcarranto  are  permissible 
atpainst  a  municipal  councillor  who  is  incapa- 
citated under  the  provisions  of  Article  203 
of  the  Municipal  Codei  even  when  such  in- 
capacity existed  at  the  time  of  his  election. 
The  special  jurisdiction  given  to  the  Circuit 
Court  and  the  District  Magistrate's  Court 
quoad  contestations  of  the  *'  appointment  ** 
of  municipal  councillors  made  by  the  electors 
does  not  include  cases  against  those  who  are 
incapacitated  by  law  from  **  filling  "  munici- 
pal offices.  In  such  cases,  the  Superior 
Court  has  jurisdiction.  Leggo  y.  Jewell 
(1910),  17  R.  de  J.  244. 


Quo  ivmrraato  —  Municipal  councillor 
— Revocation  hy  the  provincial  secretary — 
Telegram— C.  P,  987;  M,  C.  52iJ.]— (Revers- 
ing Rachon,  J.) — ^A  municipal  councillor  ap- 
pointed by  the  Lieutenant-Governor  in  (coun- 
cil has  the  right  to  act  even  after  he  has 
received  a  tdegram  from  the  provincial 
secretary  informing  him  that  his  commission 
has  been  revoked.  Such  revocation  only 
takes  effect  after  the  receipt  of  the  official 
letter  of  the  provincial  secretary  and  after 
notice  giving  effect  to  it  by  the  secretary- 
treasurer  of  the  municipality  in  virtue  of 
Art.  328  M.  C.  Laterreur  v.  Blais,  11  Que. 
P.  R.  163. 

Quo  warranto  —  Public  officer  —  Dir^ 
charge  of  his  duties  —  His  disquaUfioation 
should  be  declared  by  law — Remedy  under 
strict  law — Controller  of  the  city  of  Montreal 
— Costs— C.  P,  549,  987,  9  Edw.  VIL  0.  82, 
•.  i.] — ^A  writ  of  quo  warranto  is  a  remedy 
of  strict  law ;  it  cannot  be  extended  over  the 
whole  jurisdiction  of  the  Superior  Ck>urt  in  a 
suit  under  the  common  law.  A  writ  of  quo 
warranto  can  only  issue  when  a  person  un- 
lawfully holds  or  exercises  a  public  office; 
consequently,  it  is  essential  that  the  office 
holder  against  whom  the  proceedings  have 
been  directed  be  declared  by  law  to  be  dia- 
qualified  and  hi«  office  thereby  vacant.  Pro- 
ceedings by  quo  warranto  cannot  be  taken 
against  a  public  officer  to  have  him  obliged  to 
faithfully  and  efficiently  discharge  the  duties 
which  the  law  has  imposed  upon  him.  The 
statute  9  Edw.  VII.  c  82,  s.  1,  which  pro- 
vides that  the  controllers  of  the  dty  of 
Montreal  shall  devote  all  their  time  to  the 
fulfilment  of  their  duties,  contains  no  sanc- 
tion to  enforce  its  provisions.  A  writ  of 
quo  warr€tnto  which  for  that  reason  prays  for 
the  disqualification  of  one  of  the  controUers, 
will  be  dismissed,  with  costs.  8t,  Martin 
V.  LachapeUe  (1910),  12  Que.  P.  R.  106. 


Quo  vnaersiMto  will  issue  against  a  per- 
son who  illegally  exercises  a  public  office,  but 
not  if  he  simply  unfaithfully  or  dishonestly 
discharges  his  duties.  When  certain  allega- 
tions of  the  petition  for  91*0  warranto  may 
open  the  way  for  the  proof  of  circumstances 
which  the  plaintiff  intends  to  make  for  the 
purpose  of  establishing  that  the  defendant 
really  held  an  illegal  contract  with  the  pubUc 
body  of  which  he  is  a  member,  they  will  not 
be  struck  out  upon  an  inscription  in  law. 
Martineau  v.  Dansereau  (1910),  12  Que. 
P.  R.  199. 

Railway  embankment  —  Damages  to 
adjacent  property — Water — Liability  of  cor- 
poration.    Slinn  V.  Ottawa,  1  O.  W.  R.  269. 


Recorder  —  Removal  of  —  CfroundM  for 

— Powers  of  council — Statutes — Appointment 
— Seal]  —  The  relator,  who  held  the  office 
of  recorder  of  the  town  of  T.  during  good 
behaviour,  was  removed  from  his  office  by  the 
town  council,  and  the  defendant  was  ap- 
pointed in  his  place  and  stead.  An  informa- 
tion in  the  nature  of  a  quo  warranto  was 
filed  to  determine  the  right  to  the  office.  The 
grounds  of  dismissal  were:  1st.  non-attend- 
ance at  meetings  of  the  council:  2nd.  refusal 
to  prepare  an  Act  for  submission  to  the 
legislature  unless  paid  therefor;  and.  3rd. 
procuring  alterations  of  this  Act,  after  it 
had  been  prepared  by  another  solicitor, 
whereby  certain  changes  were  made  in  the 
salary  attached  to  the  office  of  recorder  and 
in  the  tenure  of  office.  By  the  Act  of  in- 
corporation numerous  powers  were  given  to 
the  town  council,  but  no  power  was  given 
specifically  in  relation  to  the  amotion  of 
officers,  and  all  the  powers  of  the  corpor- 
ation generally  were  not  vested  in  the  coun- 
cil. The  town  council  was  given  power  to 
make  by-laws,  but  only  in  relation  to  snb^ 
jects  specifically  mentioned,  and  not  inclnd- 
ing  the  amotion  of  officers: — Held,  that, 
under  all  the  circumstances,  it  could  not  be 
inferred  that  the  i)ower  of  amotion  was  gives 
to  the  council  by  the  charter  and  Acts  of 
incorporation,  but  the  same  remained  in  the 
corporation  at  large  as  one  of  its  incidents 
and  could  be  exercised  only  by  Uie  corpor- 
ation itself  and  not  by  any  separate  portion 
of  it  such  as  the  town  council. — Held^  that, 
as  the  town  council  had  no  power  to  amove 
the  relator  from  the  office  of  recorder,  the 
office  was  not  vacant  at  the  time  of  the  ap- 
pointment <^  defendant — Held,  that  the  ap- 
pointment of  the  relator  was  not  bad  for  not 
having  been  made  under  seal,  such  a  method 
of  appointment  being  unnecessary.  —  J7eK 
that,  if  an  appointment  under  seal  were 
necessary,  the  objection  was  removed  by  Acts 
of  1889  c.  4,  s.  30,  by  which  appointments 
made  by  the  councils  under  the  Act  of  1888 
were  declared  to  be  valid  and  effectual. — 
Bemble,  that  if  the  town  council  had  the 
power  to  amotion  it  was  proi>erly  exercised 
and  for  good  cause.  McDonald,  O.J.,  dis- 
sented. Regina  eao  rel  Lawrence  V.  Patter- 
son, 83  N.  S.  R.  425. 

Realffnation  of  nutyor  of  tevm — Sub- 
sequent withdrawal — Resolution  of  eouneU 
accepting  withdrawal — Ultra  vires — Motion 
to  quash — Status  of  applicant — Elector  — 
Evidence — Onus — Affidavit  —  Informmtian 
and  belief — Incorporation  of  town — Proof  of 
— Costs — Scale  of — Act  respecting  Alameda, 
«.  232.1 — ^Motion  to  quash  a  resolution  of 
defendant  council.  No  evidence  filed  for 
defendants.  Applicant's  affidavit  stated  he 
was  an  elector: — Held,  that  applicant  not 
put  to  strict  proof  untU  the  fact  is  denied. 
The  mayor  sent  in  his  resignation  which  be 
subsequently  withdrew.  A  resolution  pur- 
porting to  reinstate  him  is  ultra  vires. 
Motion  to  quash  allowed  with  costs  oa 
highest  scale  of  District  Court  Re  HeasUp 
d  Alameda,  11  W.  L.  R.  71& 

Reaponstbllity  for  aots  of  poUee 
oflloer  —  Negligence  —  **  Lockup" — Lack 
of  proper  heating  —  Duties  of  oonstaUe  -^ 
Caretaker  —  Oovemmental  capacity  —  Tnd 
—  Jury  —  Findings.\  —  A  municipality 
which  maintains  a  "  lock-up  "  is  not  liable  in 
relation  to  prisoners  who  complain  of  negli- 
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fence  on  the  part  of  thoee  in  charge  thereof, 
as,  for  example,  in  this  case,  of  causing  ill- 
ness throQgh  lack  of  proper  heating.  In 
maintaining  such  a  "  lock-up,"  a  municipality 
is  not  exercising  its  corporate  powers  for  the 
benefit  of  the  inhabitants  in  their  local  and 
particular  interests,  but  is  performing  a 
public  service  intrusted  to  it  in  the  interests 
of  general  goyemment.  A  constable  in 
charge  of  such  a  "  lock-up,"  though  appointed 
by  the  municipality,  is  not  to  be  regarded  as 
the  servant  or  a^^ent  of  the  corporation,  but 
as  a  public  official,  for  whose  acts  or  deci- 
sions civU  responsibility  does  not  attach  to 
the  municipality. — Per  Mabee,  J. : — In  this 
case  tbe  negligence  complained  of  was  that 
of  one  who,  though  a  constable,  was  acting 
entirely  as  servant  of  the  corporation,  em- 
ployed in  taking  care  of  the  municipal  build- 
mgs,  of  which  the  "  lock-up  "  was  a  part,  and 
tiie  defendants  were  therefore  liable. — ^An 
answer  of  a  jury  to  a  question  submitted  may 
be  rejected  as  insensible  or  at  unreasonable 
variance  with  the  other  answers.  "Nettleton 
T.  Preacott,  16  O.  L.  B.  638, 11  O.  W.  R.  539. 


inspector — Doing   toork    contrary 

to  ordera  and  hy-lawa  of  the  municipality 
and  without  notice,] — ^Wben  a  road  inspector, 
without  taking  into  consideration  municipal 
Olden  and  by-laws  and  without  previous  no- 
tice, has  work  done  which  resembles  road 
raakinir  more  than  road  repairing,  the  Court 
will  allow  but  the  cost  of  road  repairing 
and  will  dismiss  the  action  for  the  surplus 
and  with  costs  when,  as  in  the  present  case, 
a  tender  was  made  by  the  defendant  of  the 
amoant  granted  by  the  judgment  Rouleau 
T.  Lmcoureiere  (1910).  16  R.  de  J.  529. 

Sacrotary-treasurer  —  Illeffal  asseee- 
wnent — Execution  for  —  Imprisonment.] — ^A 
municipal  corporation  is  liable  to  respond  in 
damages  for  the  act  of  its  secretary-treasurer 
in  sending  to  a  collecting  justice  the  name  of 
tiie  plaintiif  as  having  made  default  in  the 
payment  of  a  rate,  which  had  been  illegally 
imposed  upon  him,  at  the  same  time  instruct- 
ing tiie  justice  to  enforce  payment  of  the 
same,  which  the  justice  did  by  issuing  an 
execution  against  the  plaintiff,  under  which, 
for  want  of  goods  and  chattels  whereon  to 
levy,  he  was  lodged  in  prison.  Mellon  T. 
Kim^e  County,  35  N.  B.  R.  153. 


Bvpevimteiideiit  —  Negligence  —  Per- 
tonal  injuries  —  Draine  and  setcere.] — ^The 
Act  incorporating  the  town  of  St.  Louis, 
Quebec  giving  power  to  the  council  to  regu- 
Ute  the  connection  of  private  drains  with  the 
sewers,  "  owners  or  occupants  being  bound  to 
make  and  establish  connection  at  their  own 
cost,  under  the  superintendence  of  an  officer 
appointed  by  the  corporation  "  : — Heldy  that 
the  municipality  cannot  be  made  liable  for 
damages  caused  through  the  acts  of  a  person 
permitted  by  the  council  to  make  such  con- 
nections, as  he  is  neither  an  employee  of  the 
corporation  nor  under  its  control.  Judgment 
m  11  Que.  K.  B.  117  affirmed.  Dallas  t. 
8t.  Louie,  22  0.  L.  T.  194,  32  S.  C.  B.  120. 


Tax  oolleotor  —  Appointment,] — ^Muni- 
cipal legislative  powers  are  to  be  exercised  by 
by-law,  by  Mun.  Act  3  Edw.  VII.  (O.),  c.  19, 
a  352,  but  that  section  does  not  relate  to  the 
performance  of  a  statutory  duty  such  as  the 
appointment  of  a  tax  collector.    This  may  be 


done  by  resolution.  Foster  v.  Reno  (1910J, 
17  O.  W.  B.  707,  2  O.  W.  N.  351,  22  O.  L. 
B.  413. 

Tax  eolleotor  —  Tenure  of  office  —  Re- 
moval— Notice — Taap  sale — Vommission — By- 
late.] — Under  s.  45  of  the  Municipal  Glauses 
Act  a  municipal  officer  holds  office  "  during 
the  pleasure  of  tbe  mayor  or  council,"  and  so 
may  be  removed  at  any  time  without  notice 
or  cause  shewn  therefor.  A  tax  sale  by-law 
provided  that  the  collector  should  be  entitled 
to  a  commission  on  all  arrears  of  taxes  col- 
lected : — Held,  that  where  lands  were  bid 
in  by  the  municipality  because  the  amount 
offered  at  the  sale  was  less  than  tbe  arrears 
of  taxes  and  costs  owing  on  the  lands,  the 
collector  was  not  entitled  to  a  commission  on 
the  price  of  lands  so  bid  in.  North  Vancouver 
V.  Keene,  24  C.  L.  T.  197,  10  B.  C.  B.  276. 

Treasarer  —  Tax  sale  —  Power  of  treas- 
urer to  pledge  credit  of  corporation.]  —  A 
treasurer  of  a  town  has  no  authority  to  bind 
the  municipal  corporation  by  a  contract  to 
pay  the  cost  of  advertising  his  list  of  lands 
for  sale  for  arrears  of  taxes.  Under  the 
Assessment  Act,  B.  S.  O.  1897,  c.  224,  s.  224, 
he  is  only  persona  designata  to  act  on  behalf 
of  the  municipality,  and  the  municipality  has 
no  authority  to  interfere  with  him  in  the 
performance  of  his  defined  duties.  A  credi- 
tor in  respect  to  the  publication  of  such  ad- 
vertisements must  look  to  him  personally. 
Waricick  v.  County  of  Bimcoe,  36  C.  L.  J. 
461,  approved  of  and  followed.  Canadian 
Bank  of  Commerce  v.  Town  of  Toronto 
Junction,  22  C.  L.  T.  97,  3  O.  L.  B.  309, 
1  O.  W.  B.  74. 

Vacant  alderman's  seat  —  Refusal  to 
discharge  duties  —  Mayor's  prerogatives  — 
Arts,  58,  68a  and  69  of  the  Cities*  and 
Towns*  Act  of  1909,  8  Edw.  VII.  c.  62,  seo. 
1.  — The  resignation  of  an  alderman,  when 
it  is  not  accepted  by  the  council,  is  without 
effect. — Consequently,  an  alderman's  seat  is 
vacant  only  when  it  is  so  declared  by  the 
council.  The  council  alone,  and  not  the 
mayor,  has  the  right  to  take  action  upon  any 
such  resignation. — ^The  mayor  cannot  order 
a  new  election  to  fill  a  vacancy  in  the  coun- 
cil by  virtue  of  the  Cities  and  Towns'  Act, 
1903,  until  such  vacancy  has  been  declared 
by  the  council.  Lymhurner  v.  Corp.  of 
Shawinigan  Falls  (1910),  16  B.  de  J.  423. 

Valuators  —  Appointment — Re-appoint- 
ment —  Implication.l — By  Art.  373  of  the 
charter  of  the  city  of  Montreal,  the  city 
council  appoints,  in  the  month  of  December 
of  every  year,  8  valuators,  who  remain  in 
office  until  their  successors  are  appointed. 
In  this  case  the  plaintiff,  appointed  valuator 
on  the  7th  January,  1901,  received  notice  on 
the  27th  February,  1902,  that  his  services 
were  no  longer  required : — Held,  that,  in  the 
circumstances,  he  could  not  maintain  that  his 
services  had  been  engaged  for  the  year  1902, 
nor  that  there  had  been  a  tacit  renewal  of 
the  engagement.  Hamilton  v.  City  of  Mon^ 
treal,  24  Que.  S.  C.  535. 

Warden  reatsning  Hia  position  as 
oonneillor  —  Presentation  of  petition  to 
warden  —  Liquor  License  Act.] — M.  was 
elected  councillor  for  the  parish  of  St.  L.  in 
October,  1907,  and  was  appointed  warden 
of  the  county  in  January,   1908.     On   Sep- 
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tember  29,  1908,  he  resigned  his  position  of 
councillor,  but  afterwards  and  before  De- 
cember 29,  1908,  was  elected  councillor  by  a 
newiy-created  parish  in  the  same  county, 
and  in  January,  1909,  was  re-appointed  war- 
den. Held,  M.*s  resignation  as  councillor 
operated  as  a  resignation  of  his  position  of 
warden,  as  the  warden  must  be  a  councillor 
under  the  Municipalities  Act,  C.  S.  1903,  c. 
165,  and  therefore  presenting  a  petition  to 
him  on  December  29,  1908,  would  not  be 
sufficient  under  the  provisions  of  the  Liquor 
License  Act,  C.  S.  1903,  c.  22,  s.  21,  amended 
7  Bdw.  VIL  c.  46.  Ew  p.  Stavert  (1909), 
39  N.  B.  R.  239. 


24.  Police  Officers. 

Cormption  —  Inquiry  —  Juriadiohon  to 
order  —  Qutuhing  resolutiong — Ratepayer — 
Promise  of  immunity.] — The  board  of  police 
commissioners  of  the  city  of  M.  resolved  to 
call  a  special  session  of  the  board  to  inter- 
rogate under  oath  all  the  members  of  the 
police  force  appointed  or  promoted  by  the 
board  as  to  the  circumstances  which  had  led 
to  their  appointment  or  promotion,  in  order 
to  satisfy  the  public  and  to  demonstrate  the 
falsity  of  the  allegations  of  newspapers  which 
alleged  that  every  appointment  or  promotion 
was  due  to  the  influence  of  money.  The  city 
council  ratified  this  resolution  of  the  board, 
and  adopted  a  resolution  instructing  the 
board  to  give  an  assurance  of  full  protection 
to  the  officers  and  constables  who  should  be 
interrogated,  so  as  to  get  at  the  whole  truth : 
— Held,  that,  as  no  matter  had  been  submit- 
ted to  the  council,  nor  any  representations 
made  to  the  council  concerning  matters  with- 
in its  jurisdiction,  the  board  and  the  council 
had  no  power  to  order  the  inquiry. — 2.  That 
the  resolution  assuring  immunity  to  those 
who  should  admit  criminal  acts  done  to  se- 
cure their  appointment  or  promotion  was  void. 
— 3.  That  the  plaintiff,  as  a  municipal  elector 
and  ratepayer,  was  entitled  to  have  these 
resolutions  quashed,  and  the  defendants  re- 
strained from  putting  them  into  execution. 
Martin  V.  City  of  Montreal,  18  Que.  S.  C.  30. 

Idabillty  for  aota  of.]  —  A  police 
officer  is  not  the  agent  of  a  municipal  corpor- 
ation.— 2.  A  municipal  corporation  is  not 
responsible  for  the  acts  of  its  police  officers, 
unless  it  has  authorised  or  adopted  such 
acts.  Tremhlay  v.  City  of  Quebec,  23  Que. 
S.  C.  266. 

Itiability  for  false  arrest  —  Hours  of 
duty.] — ^The  corporation  of  the  city  of  Sher- 
brooke  were  held  responsible  for  the  damages 
caused  by  an  arrest  made  without  reasonable 
or  probable  cause  by  a  policeman  in  the  em- 
ploy of  and  wearing  the  uniform  provided 
by  the  city.  The  fact  that,  at  the  time  the 
arrest  was  made,  the  policeman  had  been 
relieved  and  was  off  duty,  is  no  defence  to 
the  action.  Rousseau  v.  Town  of  Levis,  14 
Que.  L.  R.  376,  and  Corp.  of  Quebec  v.  Oli- 
ver, 15  Que.  L.  R.  319,  distinguished.  Bour- 
get  V.  City  of  Sherbrooke,  27  Que.  S.  C.  78. 

Uabilitj  for    wdawfnl    aots    of  — 

Ratification.] — ^The  defendants,  a  city  cor- 
poration, were  held  not  liable  for  the  act  of  a 
police  officer  who  unlawfully  broke  and  en- 
tered the  premises  of  the  plaintiff  and  carried 


away  therefrom  certain  intoxicating  liquon 
there  kept  for  sale  by  the  plaintiff  contrary 
to  the  provisions  of  the  Canada  Temperance 
Act,  although  the  officer  had  been  specially 
appointed  to  see  that  the  Act  was  enforced. 
When  the  servant  of  a  municipal  corporation 
does  an  act  in  which  the  corporation  have 
no  peculiar  interest,  and  for  which  they  de- 
rive no  benefit  in  their  corporate  capacity, 
but  which  is  done  in  pursuance  of  some  stat- 
ute for  the  general  welfare  of  the  inhabi- 
tants of  the  community,  the  servant  cannot 
be  regarded  as  the  agent  of  the  oorporation 
for  whose  wrongful  acts  they  would  be  liable, 
and  the  doctrine  of  respondeat  superior  does 
not  apply.  The  defendants  could  not  make 
themselves  liable  for  the  acts  of  the  ofiieer 
unless  they  ratified  and  adopted  them  witii  a 
full  knowledge  of  their  illegality.  McCleace 
V.  Moncton,  35  N.  B.  R.  296. 

Vef^Usonee  —  Principal  and  o^ent] — 
A  police  officer  is  not  the  agent  of  the  munici- 
pal corporation  which  appoints  him  to  the 
position,  and,  if  he  is  negligent  in  perform- 
ing his  duty  as  a  guardian  oi  the  public 
peace,  the  corporation  is  not  responsiUe. 
McCleave  v.  Moncton,  22  G.  L.  T.  199,  32  8. 
C.  R.  106. 


25.  PowBBs  OF  Councils. 

Alteration  of  boiuiLdarloa  of  local 
niiia&iolpalities  —  Misdescription — PetUkm 
— Notice — Waiver — Arbitration  and  Auford 
— Motion  to  quash  by-law — Application  by 
minor  municipality.]  —  Under  s.  18  of  the 
Municipal  Act,  c.  Edw.  VII.  c  19,  when  an 
application  is  made  to  a  county  council  to 
detach  a  portion  of  one  municipality  and  an- 
nex it  to  another,  the  county  council  is  not 
confined  in  its  powers  to  the  boundaries  of 
the  lands  mentioned  in  the  application,  but 
may  detach  any  lands  it  may  deem  proper 
from  the  one  municipality  and  attach  them 
to  the  other,  subject,  in  case  of  the  dissent 
of  the  municipality  Uie  area  of  which  is  re- 
duced, to  the  award  in  the  2nd  sub-section 
mentioned.  It  would,  therefore*  be  no  objec- 
tion to  a  by-law  of  a  county  council  detach- 
ing two  parcels  of  land  from  one  municipal- 
ity and  adding  them  to  another,  that  the  peti- 
tion for  the  by-law  described  <xily  one  of  the 
parcels  and  asked  to  have  that  parcel  de- 
tached, for  the  council,  being  once  set  in 
motion,  may,  in  the  exercise  of  its  discretion, 
detach  all,  or  less,  or  more,  than  the  territory 
described.  The  municipalities  affected,  how- 
ever, have  a  right  to  require  that  there  shall 
be  a  real  exercise  of  discretion  before  the 
power  is  acted  upon,  it  being  judicial  in  its 
nature.  The  by-law  of  the  county  council 
was  bad  when  passed  because  it  altered  the 
limits  of  the  village  of  Southampton  with- 
out intending  to  alter  them  to  the  extent 
actually  affected,  and  without  considering  the 
expediency  of  so  altering  them;  and  the  ob- 
jection was  not  waived  by  the  act  of  tiie 
Southampton  Council  in  passing  a  by-law  ap- 
pointing their  arbitrator,  because  they  were 
misled  by  the  untrue  recitals  in  the  county 
council's  by-law  that  the  petitioners  covered 
the  whole  of  the  lands  detached.  They  should 
not  be  held  to  have  waived  an  objection  go- 
ing to  the  root  of  the  by-law,  of  which  they 
were  not  aware;  in  the  face  of  the  recital, 
they  were  not  obliged  to  verify  it  before  act- 
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ing  as  tbey  did.  Notice  of  the  application 
thoold  have  been  given  to  the  Southampton 
council  before  the  county  council  acted  upon 
the  petitions.  It  seems  to  be  the  intention 
of  8.  18  of  the  Municipal  Act  of  1903,  that 
the  by-law  of  the  county  council  should  pro- 
Tide  for  the  reference  of  boundaries  to  the 
arbitrators  only  where  the  municipality  from 
which  territory  is  detached  opposes  it,  and 
notice  to  that  municipality  is  necessary  for 
the  purpose  of  ascertaining  whether  it  op- 
poses or  agrees  to  the  proposed  alteration  of 
its  boundaries.  That  objection,  however,  was 
apparent  on  the  face  of  the  county  by-law  in 
the  present  case,  and  was,  therefore,  waived 
by  the  appointment  of  an  arbitrator.  It  was 
(Ejected  that  this  was  not  a  case  in  which 
one  municipality  could  apply  to  quash  the  by- 
law of  another,  but  it  is  manifestly  within  s. 
378a  of  the  Municipal  Act  Appeal  allowed 
and  by-law  quashed  with  costs.  Order  of 
MacMahon,  J.,  24  G.  L.  T.  353,  3  O.  W.  R. 
729.  8  O.  L.  R.  106,  reversed.  In  re  ViOage 
0/  Southampton  and  County  of  Bruce,  4  O. 
W.  R.  341,  25  C.  L.  T.  12,  6  O.  L.  R.  664. 

Appeal  from  dedcioii  of  looal  ooiul- 
iiL]  —  A  county  council,  sitting  in  appeal 
from  the  decisions  of  local  councils,  has 
neither  the  privileges  nor  the  powers  which 
mnnlcipal  councils  exercise  as  the  executive 
of  municipal  corporations;  it  only  fulfils 
qvaai-judidal  functions,  by  virtue  of  the 
powers  which  the  legislature  has  delegated  to 
it,  to  adjudicate  upon  appeals  from  the  deci- 
lioiis  of  local  corporations ;  and  for  such  pur- 
pose a  county  council  is  a  tribunal  which  in 
BO  way  warrants  the  validity  of  its  deci- 
■ioDs;  and  for  its  decisions  or  judgments  the 
eoonty  council  is  not  responsible.  Young  v. 
Town9hip  of  Hereford,  19  Que.  S.  C.  120. 

Appeal  foom  deelaton  of  local  ooim- 

tll  —  Juritdiction  —  Irregularity — Contra- 
dietOTf  deeUion.} — ^A  local  councU  had  ad- 
opted a  proe^s-verhdl  ordering  the  opening  of 
t  road.  In  his  report  to  the  council  the 
saperintendent  had  stated  the  date  of  ap- 
pobtment  as  the  13th  instead  of  the  12th 
Jane.  An  appeal  was  taken  to  the  county 
comdl  to  quash  this  proe^a-verhal  on  the 
ueritaL  The  petition  in  appeal  gave  the  true 
date  of  the  appointment  of  the  superintend- 
ent, and  did  not  invoke  the  clerical  error. 
Before  the  county  council  the  appellants  de- 
Bianded  a  declaration  of  want  of  jurisdiction 
by  reason  of  the  error  in  the  report  and 
proe^-verbdl,  and  the  council  dedd^  that  it 
had  no  jurisdiction,  and  at  the  same  time 
quashed  the  proe^s-verbdl : — Heid,  that  this 
eoDtradictory  decimon  was  illegal;  that  the 
iaformality  in  the  date  was  of  no  conse- 
qaence,  and  besides  had  not  been  invoked 
before  the  local  coundl,  nor  by  the  petition 
hi  appeal ;  that  the  county  council  could  not, 
by  relying  upon  such  an  informality,  refuse 
to  tike  cog^nizance  of  the  merits  of  the  proo^a- 
verM  and  at  the  same  time  quash  it,  so  long 
ia  it  was  regular  on  its  face ;  and  the  ded- 
BOQ  of  the  county  council  was  a  denial  of 
JQitice  to  the  respondents.  Ricard  v.  Le- 
Wfre,  19  Que.  S.  C.  172. 

Appeal  from  dedatoii  of  local  oonn- 

•fl  —  Way  —  Maintenance  and  opening — 
Powera  of  special  euperintendent — Munioi^ 
pei  ^law — Petition — Discretion  of  council 
^-Powem  of  Superior  Court — QuctBhing,} — 
I  By  virtue  of  Art.  794,  C.  M.,  if  the  special 


superintendent  is  of  opinion  that  a  petition 
for  certain  works  should  be  refused,  he  should 
report  accordingly;  but  if,  on  the  contrary, 
he  is  of  opinion  that  this  petition  is  wdl 
founded  in  demanding  certain  works,  it  would 
be  proper  to  make  a  procds-verhal  to  that 
effect. — 2.  It  is  not  necessary  that  the  works 
demanded  should  be  mentioned  in  the  prayer 
of  the  petition;  it  is  sufficient,  to  give  the 
county  council  authority  to  act,  that  they 
should  be  mentioned  in  the  body  of  the  peti- 
tion as  things  suggested  to  the  council  upon 
which  the  council  should  exercise  its  discre- 
tion.— 3.  The  Superior  Court,  by  virtue  of 
powers,  which  are  conferred  upon  it  by  Art 
2329,  K.  S.  Q.,  may  take  cognizance  of  the 
proceedings  of  municipal  councils,  whatever 
they  may  be,  and  quash  them:  and  it  may 
exercise  these  same  powers  in  the  case  of  a 
decision  of  a  county  council  sitting  in  appeal, 
in  spite  of  Art.  1061,  C.  M.,  which  denies  the 
right  of  appeal  in  such  a  case.  Judgment  in 
17  Que.  S.  C.  131  corrected.  Pich4  v.  Port- 
neuf,  17  Que.  S.  G.  589. 


Corporate  powers — General  power  to  do 
a  thing  followed  by  proviHone  for  carrying 
it  out — By-law  to  do  the  thing  without  apply- 
ing the  means  prescribed  in  the  statute— By- 
law to  buy  property,  when  in  the  nature  of 
a  by-law  to  borrow.) — When  a  statute  con- 
fers i>owerB  in  general  terms,  in  one  section, 
and  provides,  in  several  sections  following, 
special  means  of  exercising  them,  such  means 
must  be  adopted  and  no  other.  Thus,  the 
"Cities*  and  Towns'  Act."  in  the  R.  S.  Q. 
1909,  under  the  two  headings  "Water  Sup- 
ply," and  "  Liightlng,"  empowers  councils 
to  make  by-laws  for  the  establishment,  etc., 
of  waterworks  (s.  5645),  for  the  lighting 
of  the  municipality  by  light  furnished  under 
contract  by  any  company,  firm,  or  person 
(s.  5666),  and  for  the  establishment,  etc, 
of  a  system  of  lighting  of  its  own  (s. 
5667),  and  both  as  to  water  and  light 
supply,  has  several  sections  setting  forth  how 
the  ways  and  means  are  to  be  secured.  Under 
this  Act,  a  by-law  to  purchase  immovable  pro- 
perty "for  the  purpose  of  an  aqueduct  and 
for  the  establishment  of  a  system  of  electric 
lighting,"  for  a  price  of  $40,750,  of  which 
$25,000  to  be  paid  to  an  hypothecary  credi- 
tor, and  the  balance  to  the  vendor,  by  in- 
stalments represented  by  the  notes  of  the  cor- 
poration, and  which  does  not  provide  for  the 
levying  of  these  sums  in  the  manner  pre- 
scribed as  aforesaid*  Is  null  and  void. — ^A 
by-law  for  the  purchase  of  property  hypothe- 
cated to  a  third  party  for  a  debt  due  by  the 
seller,  and  which  the  corporation  undertakes 
to  pay  out  of  the  price  of  the  sale,  is  in 
the  nature  of  a  by-law  to  borrow  money, 
and,  therefore,  subject  to  the  formalities  pre- 
scribed in  sections  5776  and  following,  R.  S. 
Q.  1909.  Shawinigan  Water  d  Power  Co.  ▼. 
Shawinigan  Falls  (1910),  19  Que.  K.  B.  646. 

IMscretion  —  Interference  by  Superior 
Court,] — In  the  absence  of  fraud,  or  of  an 
undue  invasion  of  private  rights,  or  of  wilful 
infliction  of  a  palpable  and  manifest  wrong, 
the  Superior  Court  will  not  use  its  reforming 
and  revisory  power  to  interfere  with  muni- 
dpal  corporations  in  matters  left  by  law  to 
their  discretion.  Mercier  v.  Bellechasset 
31  Que.  S.  C.  247. 

Judicial  po^vers  —  Passing  on  suffici- 
ency of  councillor's  declaration  of  qualifica- 
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iian — BequiHtion  for  evidence  of  truth  of 
declaration — Resolution  declaring  office  vacant 
— Ultra  vires  —  Remedy  —  Mandamus,^ — 
Municipal  councils  exercise  only  the  powers 
conferred  upon  them  by  statute,  the  interpre- 
tation of  which  in  this  respect  must  be  strict 
and  rigorous.  Especially  they  cannot,  in  their 
deliberations,  make  decrees  of  a  judicial  char- 
acter; for  example,  they  cannot  adjudge  the 
nullity  of  a  document  signed  and  deposited 
by  a  councillor  in  conformity  with  a  provi- 
sion of  the  Municipal  Code.  Therefore,  where 
a  councillor,  called  upon  by  virtue  of  Art. 
283  of  the  Municipal  Code  to  make  the  de- 
claration of  qualification  therein  provided  for, 
deposits  it  within  the  time  prescribed,  a  re- 
solution of  the  council  declaring  his  seat 
vacant  because  he  has  not  also  deposited  his 
title  deeds  in  support  of  his  declaration,  is 
illegal  and  void.--^.  The  remedy  of  manda- 
mus to  restore  him  to  his  office  is  open  to  a 
municipal  councillor  against  the  corporation 
whose  council  has  iUe^ly  declared  his  seat 
vacant.  Riendeau  v.  Bassin  de  CKambly,  34 
Que.  S.  O.  136,  9  Que.  P.  R.  279. 

Mamtfaotnre  and   supply  of   gaa  — 

Explosion  —  Injury  to  private  property  — 
Dangerous  substance  —  Negligence  —  Evi- 
dence —  Findings  of  jury.] — A  municipal 
corporation  invested  with  statutory  powers 
to  develop  or  manufacture  a  dangerous  sub- 
stance— e.g,f  inflammable  gas — ^Is  not  liable 
in  the  same  way  as  an  individual,  without 
proof  of  negligence,  for  damages  occasioned 
by  the  escape  or  explosion  of  such  substance. 
— Fletcher  v.  Rylands,  L.  R.  1  Ex.  265.  L. 
R.  3  H.  L.  330,  distinguished. — Powers  and 
liabilities  of  a  municipality  in  boring  for, 
storing,  and  supplying  natural  gas,  incident- 
ally discussed. — Where  there  is  evidence  rea- 
sonably sufficient  to  support  the  verdict  of 
a  jury,  the  appellate  Court  will  not  set  it 
aside  as  perverse  or  against  the  weight  of 
evidence.  Purmal  v.  Medicine  Hat^  7  W. 
L.  R.  437.  1  Alta.  L.  R.  209. 

Kuisaaoe  —  Declaration  hy  hy-lau)  — 
Building  regulations  —  Stahles  —  XJltra 
vires.] — ^A  by-law  of  the  town  of  St.  Boni- 
face provided  that  no  stable  should  be  built 
and  maintained  at  less  than  twenty  feet  from 
any  house  without  permission  of  the  owner 
of  such  house,  and  declared  all  stables 
built  and  in  use  at  the  date  of  the  passing 
of  the  by-law  which  did  not  conform  to  that 
standard  to  be  nuisances,  and  as  such  sub- 
ject to  abatement — Held^  that  the  munici- 
pality had  no  statutory  power  to  define  what 
constitutes  a  nuisance,  and  its  attempt  to 
do  so  was  ultra  vires. — 2.  Section  631  (a), 
giving  power  to  pass  by-laws  **  for  prevent- 
ing and  abating  public  nuisances,"  gives  no 
power  to  pass  such  a  by-law,  as  the  matters 
declared  by  it  to  be  nuisances  are  not  shewn 
to  be  public  nuisances,  and  the  council,  in 
enacting  it,  did  not  deal  with  them  as  such. 
Re  Dupuis,  7  W.  L.  R.  699.  17  Man.  L.  R. 
416. 

Petltioii   asatnst    liquor    lioense  — 

Power  to  strike  off  names — Action  in  Superior 
Court— Jurisdiction.} — ^An  action  in  the  Su- 
perior Court  is  not  available  for  the  purpose 
of  reviewing  decisions  of  municipal  councils 
in  matters  which  are  within  their  administra- 
tive competence.    Such  decisions  can  only  be 


reversed  or  varied  in  the  manner  provided  in 
the  Municipal  Code.  The  power  of  superin- 
tendence and  review  is  exercised  by  the  Su- 
perior Court  only  in  cases  of  illegality  or 
abuse  of  power.  There  is  no  ill^ality  or 
abuse  of  power  in  the  decision  of  a  municipal 
council  to  strike  off  the  petition  in  opposition 
to  the  grant  of  three  licenses  the  names  of 
those  who  had  previously  signed  a  petition 
for  the  grant. — Judgment  in  30  Que.  S.  C. 
19,  affirmed.    Brunette  v.  PrinceviUe,  17  Que. 

jcL.  a.  oo. 

Powers  and  liabilitiea  —  Statutes,  ap- 
plication and  construction — New  municipal- 
ities— Assignment  of  rights  and  Uahiliiies  of 
corporations  abolished  —  By-laws  —  For- 
malities —  Approval  by  Govemor-Oeneral 
—  Evidence  —  Onus  —  Assignment  of  re- 
course.]— Where  a  county  municipality  took 
stock  and  became  a  shar^older  in  a  railway 
company  under  a  by-law  that  provided  for 
effecting  a  loan  to  pay  for  the  stock,  under 
16  V.  cc.  138  and  213,  and  ceased  to  exist 
by  operation  of  18  V.  c.  C.  and  its  property, 
debts,  contracts,  liabilities,  powers,  and 
duties  were  vested  in  and  laid  upon  a  new 
county  municipality  created  by  the  same 
statute,  with  a  proviso  that  thft  new  muni- 
cipality should  have  a  recourse  to  recover 
"  from*^  any  other  county  within  the  limits  of 
which  any  part  of  the  municipality  ceasing 
to  exist  was  situate,  a  share  of  any  sum 
paid  in  discbarge  of  any  such  a  debt  pro- 
portionate to  the  population  of  such  part  of 
such  munidipality  as  compared  with  the 
whole  population  thereof,*'  this  proviso  does 
not  apply  to  moneys  paid  by  the  new  muni- 
cipality on  account  of  the  ^ares  held  by  it 
in  consequence  of  the  subscription  made  by 
the  old  municipality  as  stated  above.  Heaee, 
the  township  of  Brome  and  the  east  part  of 
Famham  forming  part  of  the  county  of 
Shefford  until  the  1st  July,  1855,  and  having 
from  that  date,  under  18  V.  c.  C,  become 
part  of  the  county  of  Brome,  the  latter  did 
not  become  liable  to  the  new  coonty  of 
Shefford  created  by  the  same  statute  on  that 
date,  for  any  proportion  of  moneys  paid  by 
it  in  carrying  out  a  subscription  of  the 
former  county  of  Shefford  for  stock  in  a 
railway  company,  made  by  a  by-law  of  the 
22nd  September,  1853.— A  by-law  passed 
under  16  V.  c  213,  which  did  not  provide 
for  a  special  rate  to  meet  interest  and  a 
sinking  fund,  was,  nevertheless,  valid  if  ap- 
proved by  the  Governor-General,  under  18 
y.  c  13,  B.-S.  5  and  6,  and  was  no  longer 
open  to  attack  on  the  ground  of  the  omission 
and  informalities  in  question. —  Credit  given 
by  the  government  in  the  accounts  of  the 
Receiver-General  to  a  county  for  a  sum 
as  due  to  it  under  22  V.  c.  47,  s.  21,  and  c. 
15,  s.  5,  is  not  of  itself  evidence  that  it  was 
retained  in  discharge  of  a  debt  under  the 
proviso  above  cited  of  18  V.  c  C  s.  37,  8.-«. 
5.  The  onus  of  proof  that  the  credit  and  entiy 
thereof  is  connected  with  such  a  debt  is  oa 
the  party  alleging  it. — ^The  recourse  given  by 
the  proviso  is  against  the  county  in  which 
the  part  of  the  county  ceasing  to  exist  is 
situate,  and  not  against  the  township  or 
local  municipalities  forming  such  part  An 
assignment  of  the  recourse  purporting  to  be 
against  the  township  or  lodd  munidpalitiet 
is,  therefore,  void  under  the  statute,  and  gives 
no  right  of  action  against  the  county  in 
which  they  lie.  Auger  v.  BromOf  30  Que. 
S.  C.  446. 
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Po'wen  of  eouLella  —  Right  to  censure 
m«ii»5«r — Municipal  Code — Illegal  resolution 
— Damages,'\ — Aji  appeal  from  a  decision  of 
the  loGU  council  of  the  defendants  having 
been  taken  to  the  county  council,  and  no  ses- 
sion to  consider  this  appeal  having  been 
called  by  the  mayor,  secretary-treasurer,  or 
oouncillors,  and  the  appeal  in  question  having 
been  allowed  by  the  county  council  when  the 
mayor  or  the  local  council  concerned  was 
preBent,  the  local  council  at  a  subsequent 
meeting  passed  the  following  resolution: 
"That  the  mayor  deserves  the  censure  of 
the  oonncU  for  having  negkcted  to  call  a 
meeting  of  council  so  that  tibe  council  should 
have  an  opportunity  to  resist  the  appeal :" — 
Held^  reversing  the  judgment  of  the  Superior 
Court,  26  Que.  S.  C.  447,  that  municipal 
oonncils  have  no  rights  or  prerogatives  other 
than  those  conferred  on  them  by  the  Muni- 
cipal Code;  anu.  there  being  nothing  in  the 
said  Code  giving  municipal  councils  the 
right  to  pass  juogment  on  their  members, 
they  cannot  arrogate  to  themselves  the  right 
to  do  so ;  and,  in  this  case,  a  vote  of  censure 
of  the  mayor  consequently  illegal,  ought 
to  be  rescinded,  and  for  this  purpose  the  judg- 
ment of  the  Court  declaring  the  resolution 
illegal  should  be  inserted  in  the  minute  books 
of  the  council  in  the  margin  where  the  said 
resolution  appears.  Furthermore  the  cor- 
poiation  are  liable  for  the  act  of  their  council 
and  may  be  adjudged  to  pay  exemplary  dam- 
ages. Va!U6res  T.  Parish  of  8t.  Henri  of 
Lauxon,  14  Que.  K.  B.  16. 


Poppers  of  eoiuity  eovneils  to  erect 
eortsilm  pvblle  bnUdlaga  —  Power  to 
levp  ta^es  upon  local  municipalities  —  Local 
mtutUdpal  councils  having  the  potoers  of 
county  councils — NuUity  of  municipal  hy- 
laws  in  the  absence  of  notices — Burden  of 
proof.} — By  conferring  u^n  the  councils  of 
certain  load  municipalities  the  powers  of 
county  councils  (1061  M.  C).  the  law  did 
not  detach  such  local  municipalities  from 
1^  ooiinties  of  which  they  formed  part  in 
virtae  of  the  statutes  governing  the  terri- 
torial division  of  the  province.  Hence,  they 
remain  subject  to  the  by-laws  of  such  county 
councils  touching  the  cost  of  erecting,  etc., 
oocut  houses,  registry  offices,  etc — It  is  for 
tibe  party  pleading  who  attacks  a  by-law  on 
tlie  ground  that  no  notice  was  given  of  the 
meeting  of  the  council  at  which  it  was 
adopted  to  establish,  in  addition  to  any  pre- 
jodice  suffered,  that  the  notice  was  actually 
wanted.  lie  aux  Coudres  V.  Charlevoim 
(1910),  19  Que.  K.  B.  362. 

8aIo  of  perMmal  property  aequired 
mmdm^r  atatnto  —  Discretum  —  Bona  fides 
— Conversion  —  Injunction.] — The  plain ti£Fs, 
a  town  corporation,  were  authorised  by  sta- 
tote  (Acts  of  1908  c.  114),  to  borrow  money 
for  the  purpose  of  improving  and  extending 
the  water  system  of  the  town,  and,  among 
other  things,  for  laying  a  new  12-inch  main. 
After  the  money  had  been  borrowed,  the  pipe 
pmchased,  and  a  considerable  portion  of  the 
woriE  completed,  it  became  necessary  to  sus- 
pend work,  and  the  chairman  of  the  water 
oonunittee,  acting  upon  the  opinion  of  the 
town  engineer,  and  in  good  faith,  negotiated 
a  sale  of  the  balance  of  the  pipe  remaining 
on  hand  at  the  same  price  per  ton  that  it 
originally  cost,  less  expense  of  truckage.  A 
resolnUon  confirming  the  sale  was  submitted 
to  the  town  council,  and,  on  the  refusal  of  the 


mayor  to  put  it,  was  put  by  the  chairman  of 
the  committee  and  declared  carried.  In  an 
action  against  the  members  of  the  conmilttee 
for  conversion: — Held^  that  the  sale,  in  the 
circumstances  stated,  was  within  the  powers 
of  the  town  council. — Held,  also,  that  where 
the  council,  in  the  exercise  of  its  discretion, 
thinks  it  more  advantageous  to  dispose  of 
property,  in  such  circumstances,  than  to  re- 
tain it  until  it  can  be  used,  the  Court  wUl 
not  interfere  with  the  exercise  of  the  discre- 
tion, and,  a  fortiori,  such  act  cannot  be  made 
the  subject  of  an  action  for  conversion. — 
Held,  also,  that  the  power  to  sell  was  inci- 
dent to  the  power  to  purchase,  and  was  not 
cut  down  by  s.  35  of  the  Towns  Incorporation 
Act. — Semhle,  that  any  attempt  upon  the 
part  of  a  town  council  to  exercise  the  power 
referred  to  in  bad  faith  would  be  a  proper 
subject  for  injunction.  New  Glasgow  v. 
Brown,  41  N.  S.  R.  542.  Reversed  by  the 
Supreme  Ck>urt  of  Canada,  39  S.  C.  R.  586. 
(See  Digest  for  1907). 


26.  PxTBiJO  Bttildings. 

Repistrjr  oAee  —  Powers  of  county 
council  —  Acquiescence,] — A  county  corpora- 
tion, although  bound  by  law  to  provide,  and 
keep  constantly  in  perfect  repair,  a  suitable 
and  ample  metal  safe  or  fire-proof  vault  in 
the  registry  office  of  the  county,  has  no  au- 
thority to  bind  the  city  or  town  municipali- 
ties within  the  county  for  the  cost  of  a  build- 
ing, part  of  which  is  to  be  used  as  a  registry 
office  and  part  as  a  hall  for  the  meeting  of 
the  county  council,  and  also  for  the  sittings 
of  the  district  magistrate's  CJourt.  If  it  be 
desired  to  erect  a  building  for  such  purposes, 
the  cost  of  the  different  parts  should  be 
established  by  the  tenders  received  for  the 
construction,  or  by  other  sufficient  evidence, 
— in  which  case  the  municipalities  would  be 
liable  for  the  cost  of  the  part  absolutely  re- 
quired for  the  registry  office  and  fire-proof 
vault  or  safe. — 2.  The  fact  that  individual 
members  of  a  city  corporation  within  the 
county  were  aware  of  the  construction  of  a 
building  for  the  joint  purpose  of  a  registry 
office  and  hall  for  meetings,  and  did  not 
object  thereto,  does  not  bind  the  corporation, 
— a  municipal  corporation  being  only  bound 
by  the  corporate  action  of  its  council.  Riche- 
lieu V.  Borel,  8  Que.  Q.  B.  526. 


27.  Public  Health. 

Board  of  Health  —  Appointment  of 
member  —  Disqualification  —  Contract  with 
corporation — Quo  warranto,} — A  person  hav- 
ing a  contract  with  a  town  corporation  for 
the  lighting  of  the  town  by  electricity  may  be 
appointed  a  member  of  the  board  of  health 
of  the  town,  and  exercise  the  functions  there- 
of. Therefore,  a  demand  in  the  nature  of  a 
quo  warranto  to  remove  him  from  the  office, 
by  reason  of  his  contract,  should  be  refused. 
Dufresne  v.  Ricard,  29  Que.  S.  C.  385. 

Exerelae  of  right  —  Quarantine  of 
house — Damage  to  owner — Liability. 1  —  The 
plaintiff  had  leased  his  house,  situated  in  the 
city  of  Montreal,  upon  a  lease  to  begin  on 
the  1st  May,  1901.  In  the  month  of  April 
one  of  the  persons  who  lived  in  the  house 
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contracted  smallpox,  and  the  municipal  auth- 
orities, after  removing  him,  put  the  house  in 
quarantine,  preventing  all  access  to  it,  and 
kept  it  so  until  the  14th  May.  The  plain- 
tiff *8  tenant,  therefore,  was  not  able  to  take 
possession,  and  the  plaintiff  was  obliged  to 
cancel  the  lease.  He  now  claimed  damages 
from  the  city  corporation  for  the  loss  of  his 
rent : — Held^  that,  although  the  municipal 
authorities  had  acted  in  the  exercise  of  a  right 
and  even  of  a  duty,  the  corporation  must  pay 
the  plaintiff  for  the  injuries  which  he  had 
suffered.  Dalhec  v.  Montreal,  22  Que.  S.  C. 
23. 

Ezpeases  of  local  board  —  Order  for 
payment  by  county  council — Jurisdiction.] — 
A  Judge  of  the  Supreme  Court  has  no  juris- 
diction under  s.  73  of  the  Public  Health  Act 
(C.  S.  N.  B.  1903  c.  53)  to  order  a  county 
council  to  pay  an  amount  assessed  for  the  ex- 
penses of  a  local  board  under  s.  72  of  the 
Act,  on  the  application  of  the  chairman,  with- 
out the  authority  of  the  board;  per  Haning^ 
ton  and  McLieod,  JJ. ;  Tuck,  G.J,  dissenting. 
Em  p,  York,  Re  Local  Board  of  Health  of 
York,  37  N.  B.  R.  546,  2  B.  L.  R.  364. 

Health  Aot,  R.  8.  B.  C.  1897  o.  91— 

Isolation  of  infected  premises  by  medical 
health  officer — Liability  of  corporation  for 
expenses.) — Where  a  medical  health  officer 
(appointed  by  a  city  council),  acting  in  pur- 
suance of  a  provincial  statute,  places  a  quar^ 
an  tine  on  a  building  and  its  inmates  within 
the  limits  of  a  city  municipality,  the  latter 
cannot  be  held  liable  for  the  cost  of  provi- 
sioning and  heating  the  building  during  the 
period  of  isolation.  Taylor  v.  Revelstoket  7 
W.  L.  R.  39,  13  B.  C.  R.  211. 

Idability  for  ezpensea  Inonrred  by 
loeal  board  of  Health.] — ^A  medical  prac- 
titioner, employed  by  the  local  board  of  health 
of  the  city  of  Moncton  to  attend  to  cases  of 
smallpox,  cannot  recover  for  his  services  in 
an  action  against  the  city.  The  Public  Health 
Act,  1898,  imposes  upon  the  cities  or  munici- 
palities wherein  local  boards  of  health  are 
established,  no  liability,  which  can  be  enforced 
by  action,  for  the  expenses  or  contracts  of 
such  boards.  Cruise  v.  Moncton,  35  N.  B. 
B.  249. 

Iiocal  boards  of  Health  —  Action  — 
Parties  —  Corporations.]  —  Local  boards  of 
health  constituted  under  ss.  48  and  49  of  the 
Public  Health  Act,  B.  S.  O.  1897  c.  248,  are 
not  corporations,  and  cannot  be  sued  by  any 
corporate  name :  Britton,  J.,  dissenting.  Set- 
tars  V.  Button,  24  O.  L.  T.  311,  7  O.  L.  R. 
646,  3  O.  W.  R.  664. 

Banitarj  by-lair  —  Conviction  —  Sum- 
mons— Reference  to  wrong  action  of  by-law.] 
— A  city  by-law  making  the  owner  of  a  house 
responsible  for  the  unsanitary  condition  of  a 
yard  leased  by  him,  is  intra  vires. — 2.  A  con- 
viction will  not  be  quashed  because  the  sum- 
mons refers  to  a  provision  of  a  statute  or 
by-law  which  is  not  the  one  applicable  to  the 
case.    Beauchamp  v.  Weir,  7  Que.  P.  R.  174. 


A  mechanics'  institute  Laving  been  converted 
into  a  library,  and  a  board  of  management 
organised  under  R.  S.  O.  1897  c  232,  part 
II.,  a  grant  of  a  sum  of  money  for  the  pur> 
chase  of  a  site  was  made  by  by-law  of  the 
corporation  of  the  town  in  which  the  library 
was  situate,  without  the  assent  of  the  electors 
to  either  the  appointment  of  the  library  board 
or  the  grant : — Held,  that  the  power  to  grant 
aid  to  free  libraries  is  absolutely  in  the  hands 
of  the  local  municipality  under  the  general 
provisions  of  the  Municipal  Act,  and  that  the 
by-law  was  invalid  notwithstanding  s.  18  of 
R.  S.  O.  1897  c.  232,  which  may  have  its  foH 
and  legitimate  scope  by  being  applied  to  the 
raising  of  ways  and  means  by  means  oi  the 
requisitionary  powers  intrusted  to  particular 
free  library  boards  under  ss.  14  and  17  of  the 
Act.  Hunt  V.  Palmerston,  23  C.  L.  T.  66, 
5  O.  L.  R.  76,  1  O.  W.  R.  79L 

Gift  —  Breach  of  contract  —  InjunetiKm 
— Ratepayer  —  Attorney-General.]  —  A.  C. 
made  an  offer  to  the  defendants  that  "  if  the 
city  will  pledge  itself  by  resolution  of  coondl 
to  support  a  free  library  .  .  .  and  pro- 
vide a  suitable  site,"  he  would  furnish 
$75,000  to  erect  free  library  building.  The 
defendants  obtained  legislation  enabling  them 
to  give  the  guarantee,  and  afterwards  the 
council  passed  a  resolution  accepting  the 
offer  and  giving  the  guarantee,  which  reaolo- 
tion  was  communicated  to  A.  G.,  and  the 
receipt  thereof  acknowledged  by  him.  At  a 
later  meeting  of  the  city  council  a  resolution 
was  passed  to  rescind  all  previous  resolutions 
in  relation  to  the  matter: — Held,  that  there 
was  a  binding  contract  between  the  defend- 
ants and  A.  C,  and  the  Ck>urt  would  inter- 
fere by  injunction,  at  the  suit  of  the  Attor- 
ney-General, upon  the  relation  of  a  ratepayer, 
to  restrain  a  breach  of  the  contract.  The 
passing  of  tue  statute  gave  a  vested  interest 
to  every  citisen.  Attorney-General  v.  HaU- 
faw,  23  C.  L.  T.  24. 


28.   PUBUO  LiBBABIES. 

Aid  by  mmiioipality  —  Orant  for  site 
— Validity  of  by-law — Assent  of  electors.] — 


29.  Sewebs. 

Asreement  for  ooauitniotioii  —  Action 
for  rectification  of  cancellation  of  written 
instrument — Evidence.] — Action  to  rectify  a 
written  contract : — Held,  that  there  bemg  no 
fraud  or  misrepresentation,  there  is  nothing 
in  the  evidence  to  satisfy  the  Court  beyond 
reasonable  doubt  that  there  has  been  any 
mistake.  Action  dismissed.  Morrison  t. 
8ummerside,  8  B.  L.  R.  77. 

By-law  avtHorlsliis  eoastraetioa  of 
•oirer  —  Two-thirds  vote  in  dty  council— 
Property  interest  of  alderman — Disqualifica- 
tion—Injunction. Elliott  V.  8t,  Catharine*, 
12  O.  W.  R.  653. 

By-la*w  avtHoriaiiiK  ooastraetioa  of 
■oTrer  —  Vote  in  dty  council  —  Property 
interest  of  member  —  Disqualification.] — A 
member  of  a  city  council  is  not  disqualified 
from  voting  upon  a  proposed  by-law  to  con- 
struct a  sewer  on  a  certain  street  within  the 
municipality,  merely  because  he  owns  pro- 
perty fronting  on  the  street,  which  gives  him 
a  large  interest  in  the  proposed  drainage. 
The  principle  that  a  member  of  a  conndl  is 
not  disqualified  merely  because  he  possesses 
an  interest  in  common  with  the  other  rate- 
payers applies  as  well  where,  a  local  im- 
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proTement  by-law  being  in  question,  the  com- 
manitj  of  interest  is  only  with  the  ratepay- 
ers of  a  section  of  the  manicipaUty,  as 
where  all  the  ratepayers  will  be  aiffected  by 
the  proposed  by-law.  Re  McLean  d  TovmsMp 
M  Om,  45  U.  C.  R.  325,  discussed  and  fol- 
lowed.—Judgment  of  Anglin,  J.,  12  O.  W.  R. 
653,  reversed.  EUioii  y.  8t,  Catharines,  18 
O.  L  R.  57,  13  O.  W.  R.  89. 


CowiM wal  eatJon  of  disease — Evidence 
— Inference — "ScnsuitA  —  Although  the  de- 
fendants were  guilty  of  a  nuisance  in  conduct- 
ing sewage  and  depositing  it  or  allowing  it  to 
be  deposited  at  the  outlet  of  that  sewer  on 
the  shore  ci  the  Toronto  harbour,  there  was 
no  evidence  from  which  a  jury  might  fairly 
and  reasonably  infer  that  the  plaintiff's  fam- 
ily, who  lived  in  a  house  built  upon  cribs  near 
such  outlet,  were  Infected  with  the  germs  of 
diphtheria  by  reason  of  such  sewage,  and 
therefore  the  case  should  have  been  with- 
drawn from  the  jury.  Connaoher  v.  Toronto, 
21  C.  L.  T,  172. 

C— siraeUon  —  Depth  —  AJn^tting 
Isiidf.]  —  A  municipal  corporation  when  it 
constructs  a  system  of  sewers  in  a  public 
highway  is  not  bound  to  place  them  lower 
than  at  the  depth  required  for  the  general 
convenience  of  the  lands  abutting  on  the  high- 
way ;  and  when  any  of  such  lands  are  in  an 
exceptional  position  so  that  at  certain  points 
their  level  is  lower  than  that  of  the  sewer,  it 
is  for  the  owners  of  these  lands  to  put  their 
property  in  a  position  to  benefit  by  the  sewer, 
the  corporation  not  being  bound  to  provide 
for  exceptional  cases.  Roberts  v.  Montreal, 
16  Qne.  8.  G.  342. 

DefeetiTe  sewer  —  Duty  to  repair  — 
Notice — MitfeoBance.l — If  a  city  corporation 
fail  to  repair  a  leak  in  one  of  their  public 
sewers,  after  notice  of  defect,  they  are  guilty 
of  a  misfeasance,  and  are  liable  for  damages 
by  reason  of  water  finding  its  way  from  the 
leak  into  the  cellar  of  an  adjoining  property. 
— Cwrieas  ▼.  Grand  Folia,  37  N.  B.  R.  227, 
followed.  McKay  v.  8t.  John,  38  N.  B.  R. 
303,  4  E.  L.  R.  529. 


JMsebarsv  into  naTlsable  waters  — 

Special  damage,]  —  The  defendants*  sewer 
emptied  into  navigable  water,  in  which  the 
^aintilTs  vessel  was  lawfully  moored  for  the 
winter.  The  defendants,  although  notified  of 
similar  previous  occurrences,  allowed  a  fac- 
tory to  send  hot  water  down  the  sewer,  which 
m^ed  the  ice  on  one  side  of  the  vessel,  caus- 
ing damage : — Held,  that  the  defendants  were 
liable,  as  the  plaintiffs  were  lawfully  using 
the  waters,  and  the  discharge  of  the  hot  water 
was  a  public  nuisance  which  caused  special 
damage  to  the  plaintiff.  Matthews  v.  Eamih 
tan,  6  O.  L.  R.  198. 

EstabUakmeat  in  part  of  town — By- 
law— Validity — Borroicing  money — Statutory 
powers.}  —  A  municipal  corporation  author- 
ised by  charter  to  perform  works  of  public 
utility  (in  this  case  to  establish  a  system  of 
sewers)  may  proceed  to  perform  the  whole 
work  at  one  time,  or  in  parts,  and  in  such 
sobdivisions  of  their  territory  as  they  judge 
to  be  suitable,  the  mode  followed  being  left 
to  their  discretion.  A  by-law  of  the  town  of 
Levis  establishing  a  system  of  sewers  in  the 
town,  except  in  one  of  its  quarters,  is  there- 
fore valid. — 2,  A  special  power  of  borrowing 


may  be  exercised  according  to  the  statute 
which  confers  it,  notwithstanding  a  provision 
in  the  charter  which  forbids  borrowing  for 
general  purposes  beyond  a  prescribed  sum  or 
in  proportion  to  the  value  of  the  taxable  pro- 
perty of  the  town.  Juneodt  v.  Levis,  14  Que. 
K.  B.  104. 

Extending  into  adjoining  nranioi« 
pality  —  Injunction  to  restrain.} — ^A  muni- 
cipal corporation,  unless  specially  authorised 
by  statute,  has  no  right  to  construct  sewers 
or  other  works  across  or  under  the  public 
streets  of  another  municipality,  without  hav- 
ing obtained  the  consent  of  such  municipality, 
or  a  right  of  way ;  and  may  be  restrained  by 
injunction  from  proceeding  with  such  works, 
where  the  same  will  cause  great  or  irrepar- 
able damage  to  the  other  municipality. 
Ahuntsic  v.  Montreal,  26  Que.  S.  G.  291. 

Extending  into  adjoining  mnnioi- 
palit^  —  Terms  and  oonditions — Award — 
Municipal  Act.] — ^Arbitrators  made  an  award, 
purporting  to  be  under  s.  555  of  the  Muni- 
cipal Act,  3  Edw.  VII.  c.  19  (O.),  permit- 
ting an  extension  of  a  sewer  from  one  muni- 
cipality into  another,  but  no  by-law  had  ever 
been  passed  by  the  former  defining  the  lands 
to  be  taken  or  affected,  or  the  route  of  the 
sewer,  and  there  were,  moreover,  no  terms  or 
conditions  imposed  upon  the  former  by  the 
award:  —  Held,  affirming  the  decision  of 
Teetzel,  J.,  24  G.  L.  T.  89,  7  O.  L.  R.  3  O. 
W.  R.  145,  that  the  award  was  bad  and 
should  be  set  aside;  Moss,  G.J.O.,  and  Mac- 
lennan,  J.A.,  dissenting.  In  re  Berlin  <6 
Waterloo,  24  C.  L.  T.  333,  3  O.  W,  R.  903 ; 
8.  C.j  sub  nom.  Waterloo  v.  Berlin,  8  O.  L. 
R.  335. 

Flooding  plaintifTs  property — Negli- 
gence— Independent  contractor — Gollateral  or 
casual  work  done  without  authority — Non- 
liability of  corporation  —  Damages  —  Gosts. 
Dorst  v.  Toronto,  11  O.  W.  R.  738, 12  O.  W. 
R.  261. 

Tnsnflieieney  —  Backing  up  water  into 
cellar  of  house  —  Liability  of  corporation. 
Faulkner  V.  Ottawa,  8  O.  W.  R.  126. 

InsnAoienoy  —  Injury  to  property  — 
Liability — Costs.  Gallagher  v.  Toronto,  9  O. 
W.  R.  310,  696. 

InsnAoienoy  —  Overflow  —  Injury  to 
private  property  —  Liability  —  Vis  major,] — 
Owing  to  a  heavy  rain  the  water  from  the  de- 
fendants' street  drain  badced  through  the 
plaintiffs*  drain  and  injured  a  large  quantity 
of  goods  stored  in  the  basement  of  his  store. 
There  was  no  question  of  vis  major.  Judg- 
ment for  plaintiff.  Woodward  v.  Vancouver 
(1909),  12  W.  L.  R.  156. 

Idability  for  flooding  priTate  prem« 
ises  —  Sufficiency  of  culvert  —  Ne^igence 
— Extraordinary  rainfall.  Cardston  Drug  <6 
Book  Co,  V.  Cardston  (N.W.T.),  3  W.  L.  R. 
64. 

Kegleet  to  repair  —  Notice  —  Misfeas- 
ance.]— A  municipal  corporation  failing,  after 
notice,  to  repair  a  sewer  laid  under  statutory 
authority,  thereby  causing  damage  to  a  per- 
son connected  therewith  for  sewerage  pur- 
poses, are  guilty  of  misfeasance  and  liable  in 
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an  action  for  damages.  lArette  v.  Moncion, 
36  N.  B.  R.  475,  distinguished.  Curless  v. 
Grand  FalU,  37  N.  B.  R.  227. 

KesUsence  —  Insuffioiency  —  Damage 
caused  hy  hack  flow  —  Compulsory  user  of 
sewer  —  Statutory  authority.] — In  1894  the 
plaintiff  built  a  house  on  R.  street,  in  the 
city  ot  M.,  and,  pursuant  to  city  by-law, 
connected  the  same  with  the  sewer  system 
provided  by  the  city  in  the  exercise  of  their 
statutory  duties.  Several  times  the  tidewater 
backed  up  into  the  plaintiff's  and  other  cel- 
lars on  the  same  street,  and,  in  1001,  the 
corporation,  with  a  view,  if  possible,  of  pre- 
venting damage  in  future  by  back  flowage, 
continued  the  sewer  on  R.  street  southwardly 
to  the  P.  river,  the  outiet  being  still  below 
high  water  mark.  The  new  sewer  was  con- 
structed according  to  plans  prepared  by  the 
city  engineer  and  approved  of  by  the  city 
council,  and  with  the  same  device  at  the  out- 
let to  prevent  back  flowage,  as  in  other 
sewers  in  the  city,  and  similar  in  principle 
and  mode  of  operation  to  those  used  in  other 
places  where  sewers  discharge  into  tidal 
rivers.  The  new  sewer  did  not  prevent  back 
flowage,  and  the  action  was  brought  for 
loss  and  damage  occasioned  thereby: — Held, 
that  the  city,  having  the  statutory  authority 
to  construct  the  sewer,  and  having  buUt  it 
after  plans  made  by  a  competent  engineer 
and  adopted  by  the  council,  were  not  guilty 
of  actionable  negligence  on  account  of  the 
insufficiency  of  the  sewer  to  answer  its  pur- 
pose, and  a  person  thereby  injured  has  no 
remedy  by  action  at  law;  and  it  makes  no 
difference  in  this  particular  whether  the  use 
of  the  sewer  is  voluntary  or  under  compul- 
sion.   Lirette  v.  Moncton,  36  N.  B.  R.  475, 

OTerflow  —  Flooding  premises  of  house- 
holder —  CJonstruction  of  sewer  —  Ips?.™- 
ciency  —  Heavy  rainfall  —  Responsibility 
of  municipality  —  Damages.  Roberts  V. 
Port  Arthur,  10  O.  W.  R.  1111,  H  O.  W.  R. 
642. 

Permit  to  enter  —  Frontage  and  entry 
fees — Non-payment — Mandamus,  1  — The  city 
of  M.  by  their  Act  of  incorporation  were 
authorised  to  levy  on  the  owners  of  lots  front- 
age fees  for  sewers,  and  to  collect  them  as 
ordinary  city  taxes ;  the  Act  also  gave  auth- 
ority to  make  by-laws  to  regulate  the  way 
and  manner  of  entering  the  sewers,  and  to 
prevent  the  entry  of  any  sewer,  unless  the 
entry  and  frontage  fees  were  first  paid.  A 
by-law  was  made  providing  that  no  person 
should  enter  any  public  sewer  until  all  entry 
and  frontage  fees  were  paid.  B..  the  owner 
of  a  lot  by  purchase  from  the  sheriff  under 
an  execution  by  the  city  of  M.  for  general 
city  taxes  (not  frontage  fees),  on  which 
frontage  fees  had  been  rated  against  a  for- 
mer owner  and  not  paid,  applied  for  a  man^ 
damus  to  compel  the  city  to  grant  him  a 
permit  to  enter  a  sewer  without  payment 
of  the  frontage  fees: — Held,  refusing  the 
mandamus,  that  the  city  could  not  be  com- 
pelled to  issue  the  permit  until  the  fees  were 
paid,  even  though  they  had  lost  the  right 
to  enforce  payment  against  the  owner  of 
the  lot.    B»  p.  Edgett,  36  N.  B.  R.  224. 

SuAoieiioy  —  Negligence  —  Capacity  of 
sewer — Vis  major,] — F.  brought  an  action 
against  the  corporation   of   a  city  claiming 


damages  for  the  flooding  of  his  premises  by 
water  backed  up  from  the  sewer  with  wbidi 
his  drain  pipe  was  connected : — Held,  Iding- 
ton  and  Duff,  J  J.,  dissenting,  that  as  ac- 
cording to  the  evidence  the  sewer  was  cap- 
able of  carrying  off  a  fall  of  1^  inches  of 
water  per  hour,  which  was  considered  as 
meeting  the  requirements  of  good  engineering 
and  was  the  standard  adopted  by  all  the 
cities  of  Canada  and  the  Northern  States, 
the  city  corporation  was  not  liable. — HeW, 
also,  that  a  fall  of  rain  at  the  rate  of  3 
inches  per  hour  for  9  minutes  was  one  which 
could  not  reasonably  be  expected,  and  for 
which  the  city  corporation  were  not  obliged 
to  provide.  Judgment  in  10  O.  W.  R.  807 
affirmed.  Faulkner  v.  Ottawa,  41  S.  C  R 
190. 

Surface  water  —  Sewers  —  Floodmg 
cellar  —  Negligence  —  Construction  of  side- 
walk —  Liability  —  Act  of  God  —  ESxtn- 
ordinary  rainfall.  James  v.  Bridg^urg,  9 
a  W.  R.  189. 

VaneoiiTer  Ineorporatiim  Aet — Entry 
on  land — Compensation  —  Condition  prece- 
dent,]— ^Before  entering  on  land  for  the  pur- 
pose of  putting  a  sewer  through  it,  the  city  of 
Vancouver  must,  under  their  Act  of  incor- 
poration, compensate  the  owner  of  the  land 
through  which  it  is  proposed  to  lay  tke 
sewer.  Arnold  v.  Vancouver,  10  B.  C.  B. 
198. 

Water  supply  —  Contract  between  citff 
corporation  and  owners  of  land  in  adjacent 
township  for  use  of  city  sewer — Annexation 
of  part  of  township  to  city — Proclamation  6|f 
Lieutenant-Qovemor  —  Class  action — ^Ptotii- 
tjj/f  suing  in  representative  capacity,] — ^Ac- 
tion by  plaintiff  township  and  three  land- 
owners therein  for  a  declaration  as  to  their 
rights  in  respect  of  water  supply  and  sewen. 
There  was  an  agreement  under  seal  between 
the  township  and  defendants  respecting  an- 
nexation on  terms  as  to  a  part  of  the  town- 
ship, and  the  Lieutenant-€tovemor  issued 
a  proclamation  annexing  said  part  to  Ham- 
ilton.— Held,  that  the  airi^eement  was  uUre 
vires  as  an  agreement.  The  prodamatioB 
is  effectual  and  has  the  effect  of  a  statute. 
A  claf^H  action  should  so  appear  in  the  style 
of  cause.  One  of  the  plaintiffs  had.  with- 
out permission  of  defendants,  connected  his 
drain  with  defendant's  sewer.  This  he  bad 
no  right  to  do.  Barton  y.  Hamilton,  13  0. 
W.  R.  1118. 

See  Vendor  and  Pubchaseb. 


30.  Taxation. 

By-iaw  —  Exemption  of  company  from 
tawation  —  Discrimination  —  Ultra  vires — 
Pleading  —  Judicial  notice  of  statute,] — By 
statute  the  council  of  the  town  of  Wood- 
stock are  empowered  from  time  to  time,  at 
their  discretion,  to  give  encouragment  to 
manufacturing  enterprises  within  the  town, 
by  exempting  the  property  thereof  frmn  tax- 
ation for  a  period  of  not  more  than  ten  years : 
— Held,  that  a  by-law  of  tiie  council  exempt- 
ing any  company  establishing  a  wooUen  mill 
in  the  town  from  taxation  for  a  period  of  ten 
years  was  ultra  vires,  being  a  discriminatioa 


aooe 


HTTinCIPAL  COBPOSATIONS. 


3010 


fai  faToar  of  a  company  against  private  per- 
■ona  engaged  in  the  same  business.  A  bill 
■n^iing  that  the  plaintiffs  were  entitled  to 
exemption  from  taxation  under  a  by-law 
passed  by  the  defendants. — Held,  sufficient, 
on  demurrer,  without  alleging  that  the  by-law 
was  authorised  by  statute.  Carleton  WooUen 
Go,  V.  Wood$iook,  28  O.  L.  T.  315,  3  N.  B. 
£q.  138. 

By-lAW  —  Levying  of  tax  —  Statute 
wthorUing  —  Repeal  —  AhrogaUon  of  by- 
law— Recovery  of  money  paid  for  taxee.] — 
The  repeal  of  an  enactment  to  enable  a  muni- 
cipal corporation  to  levy  a  tax  by  by-law 
abrogates  ipso  facto  any  by-law  passed  in 
the  exercise  of  the  power  conferred;  and 
soms  paid  under  such  a  by-law,  after  the 
repeal  of  the  enabling  Act,  may  be  recovered 
by  action  against  the  corporation.  Royal 
Int.  Co.  V.  Montreal,  29  Que.  S.  G.  161. 

Bj-l*w  —  Powers  of  tarnation  —  Special 
Act— 'General  Acts.l  —  A  town  cannot  ex- 
ceed the  limit  set  to  the  taxing  power  con- 
ferred on  it  by  its  special  Act  of  incorpora- 
tion. The  right  given  it  therein  to  make 
by-laws  as  provided  by  the  Towns  CJorpora- 
tion  Act  and  by  the  Municipal  Ck>de  is  sub- 
ject to  the  restriction  above.  A  by-law  pas- 
ted by  the  town  under  the  general  Acts  which 
involves  taxation  beyond  the  limit  prescribed 
in  the  special  Act  is,  therefore,  null  and 
void.  McOuire  v.  Waterloo,  29  Que.  S.  O. 
189. 


31.  Transient  Tradkbs. 

BwAm.'w  —  Conviction  —  Negativing  ex- 
ception—  Evidence  before  magistrate— Oer- 
Uorari.] — Conviction  of  the  defendant  under 
a  by-law  of  a  town  respecting  transient 
traders.  The  by-law  was  in  the  terms  of  R. 
8.  O.  a  224,  s.  31.  The  defendant  was  con- 
victed because  he,  not  being  entered  on  the 
assessment  roll,  offered  goods  for  sale  with- 
out having  paid  a  license  fee: — Held,  that 
the  by-law  in  the  terms  of  the  section  was 
intra  vires,  and  the  use  of  the  word  "  effect  " 
mstead  of  ** affect"  was  immaterial;  (2) 
that  since  1  Edw.  VII.  c.  13,  s.  1,  it  is  not 
necessary  to  negative  an  exception:  and 
Regina  y.  Smith,  31  O.  R.  224,  is  no  longer 
useful;  (3)  that  the  objection  that  the  evi- 
dence shewed  that  the  defendant  was  man- 
aging the  business  of  his  wife,  and  was  not 
a  transient  trader  nor  occupant  of  the  prem- 
ises, was  not  open  upon  certiorari.  Rex  v. 
AUan,  21  C  L.  T.  586. 

By-lAw  —  Conviction  —  Penalty — Costs 
—  Imprisonment  —  Distress.^  —  Held,  that 
the  defendant,  convicted  under  a  municipal 
Igr-law  for  carrying  on  business  without  a 
transient  trader's  license,  was  not  brought 
within  either  the  first  or  second  clause  of 
the  by-law,  as  it  was  not  alleged  or  charged 
that  she  was  a  transient  trader  or  that  she 
occupied  premises  In  the  municipality  for  a 
temporary  period;  and  these  omissions  were 
fiital  to  the  conviction.  Regina  v.  Caton, 
16  O.  R.  11,  followed. — Held,  also,  that  the 
conviction  was  open  to  objection  because 
of  the  application  of  the  penalty  upon  taxes 
to  become  due,  the  award  of  the  costs  to 
the  justice,  instead  of  to  the  informant,  and 
the  award  of  imprisonment  upon  default  in 


payment  of  the  penalty.  The  conviction 
was  quashed,  and  costs  were  given  against 
the  informant.  Regina  y.  Roche,  20  C.  L. 
T.  307.  32  O.  R.  20. 

By-law  —  Municipal  Act.  sec.  583  — 
Absence  of  evidence  that  premises  occupied 
for  temporary  period — Conviction — Quashing 
— Costa — Terms.  R.  v.  Preston  Co-operative 
Association  (1910),  1  O.  W.  N.  983. 

Bylaw  —  Regulation  of  hawkers — Pro- 
viso —  Negativing .  exception  —  Conviction 
—  Quashing  —  Costs.]  —  A  by-law  of  a 
county  council  recited  the  provisions  of  s.-s. 
14  of  s.  583  of  the  Municipal  Act,  R.  S.  O. 
c.  223,  and  that  it  was  expedient  to  enact 
a  by-law  for  the  purpose  mentioned  in  the 
sub-section ;  it  then  went  on  to  enact  "  that 
no  person  shall  exercise  the  calling  of  a 
hawker,  pedlar,  or  petty  chapman  in  the 
county  without  a  license  obtained  as  in  this 
by-law  provided ;  "  but  the  by-law  contained 
no  such  exception  as  is  mentioned  in  the 
proviso  to  8.-S.  14,  in  favour  of  the  manu- 
facturer or  producer  and  his  servants:  — 
Held,  that  the  by-law  was  ultra  vires  the 
council,  and  a  conviction  under  it  was  bad : 
— Held,  also,  following  Regina  v.  McFar- 
lane,  17  C.  ll  T.  29,  that  the  conviction  was 
bad  because  it  did  not  negative  the  excep- 
tion contained  in  the  proviso,  and  there  was 
no  power  to  amend  it,  because  the  evidence 
did  not  shew  whether  or  not  defendant's 
acts  came  within  it.  The  conviction  was 
therefore  quashed,  but  costs  were  not  given 
against  the  informant.  Regina  v.  Smith, 
20  C.  L.  T.  6.  31  O.  R.  224. 

By-law  —  Sale  —  Trading  stamps."]  — 
The  defendants  entered  into  an  arrangement 
with  various  retail  merchants  by  which  each 
of  them  was  to  receive  from  him  a  quantity 
of  **  trading  stamps,"  the  property  in  which, 
however,  was  to  remain  in  hiifin.  and  to  pay 
him  fifty  cents  for  every  hundred  of  such 
stamps  received,  and  to  give  one  of  these 
stamps  to  each  customer  who  purchased  for 
cash  ten  cents  worth  of  goods,  while  he  on 
his  part  was  to  advertise  them  in  certain 
directories  to  be  distributed  by  him,  and  also 
in  newspapers.  A  blank  space  was  left  in 
these  directories  for  pasting  in  such  stamps, 
and  every  customer  of  any  of  the  merchants 
who  brought  to  the  defendant  one  of  the 
directories  with  990  stamps  pasted  in  it, 
was  entitled  to  receive  in  exchange  any  one 
he  might  select  of  an  assortment  of  goods 
kept  in  stock  by  the  defendant.  Apart  from 
this,  these  goods  were  not  for  sale: — Held, 
that  these  transactions  did  not  constitute 
a  "  selling  or  offering  for  sale  "  by  the  de- 
fendant within  the  meaning  of  a  municipal 
by-law  passed  under  R.  S.  O.  c.  223,  s.  583, 
s.-ss.  30,  31,  the  stamps  delivered  to  the 
defendant  in  exchange  for  his  goods  being 
of  no  value  to  him.  The  essence  of  sale  is 
transfer  of  property  from  one  person  to  an- 
other for  money  or  money's  worth.  Regina 
V.  Langley,  20  C.  L.  T.  2.  31  O.  R,  295. 

City  oHarter  —  Transient  traders  —  Li- 
cense —  "  Assessed  as  a  resident "  —  Con- 
viction.]— Case  stated  by  a  magistrate,  after 
the  conviction  of  the  defendant,  a  non-resi- 
dent of  the  province  of  Nova  Scotia,  for 
soliciting  orders  in  Halifax  for  a  Glasgow, 
N.S.,  firm  of  tailors.    Chapter  57  of  the  Acts 
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of  1899  enacts  that  "no  person  on  his  own 
account  or  as  agent  for  any  person,  firm,  or 
body  corporate  residing  or  doing  business 
outside  of  the  province  of  Nova  Scotia,  shall 
solicit  orders  or  take  measurements  or  make 
an  agreement  or  agreements  for  the  furnish- 
ing or  supplying  of  clothes  or  other  garments 
in  the  city  of  Halifax,  unless  he  or  it  has 
been  assessed  as  a  resident  of  the  said  city,'* 
in  the  previous  general  assessment,  without 
first  taking  out  a  license  therefor  from  the 
said  city.  The  defendant  did  not  take  out 
any  license,  but  his  principals  purchased 
property  in  Halifax  and  were  assessed  there- 
for in  the  same  manner  as  residents  of  the 
city.  On  behalf  of  the  prosecution  it  was 
contended  that  the  principals  should  be  resi- 
dents of  the  city : — Held,  that  the  conviction 
must  be  quashed.  The  defendant's  princi- 
pals were  assessed  in  the  same  manner  as 
residents,  and  the  statutory  prohibition  there- 
fore did  not  apply  to  them.  BetD  v.  Murray, 
24  C.  L.  T.  18a. 

Co&Tietion  —  Form  —  Costs  —  Impris- 
onment— ^E>vidence.  Rew  V.  Swanttm,  2  O. 
W.  B.  106. 

Conviotloii  —  Hatoking  goods — License 
— Traveller  with  »cmpZe.  1— -One  who  travels 
about  from  house  to  house  for  the  purpose 
of  selling  sewing  machines,  carrying  with 
him  only  one  machine  as  a  sample,  his  stock 
being  stored  in  a  shop  rented  for  the  pur- 
pose, cannot  be  convicted  under  58  V.  c.  39, 
s,  4  (N.B.),  of  hawking  or  peddling  goods 
without  license.  Semhle,  that  proof  of  a 
single  act  of  sale  of  goods  or  merchandise 
against  a  man  does  not  constitute  him  a 
hawker  or  pedlar  within  the  meaning  of  the 
above  Act.  Regina  v.  Phillips,  35  N.  B.  R. 
393. 

CeiiTietioii  —  Penalty  —  Costs  —  Dis- 
tress —  Imprisonment  —  Uncertainty  as  to 
time  and  place  —  Amendment  —  "  Butcher  " 
— By-law,] — Upon  motion  to  quash  the  con- 
viction of  the  defendant,  a  transient  trader, 
for  offering  meat  for  sale  in  quantities  less 
than  the  quarter  carcase,  without  having 
paid  a  license  fee,  contrary  to  a  by-law  of  a 
village: — Held,  that  it  was  not  necessary 
that  the  by-law  or  conviction  should  con^ 
tain  the  words  "for  temporary  purposes" 
and  "  assessment  roll  for  the  then  munici- 
pal year,"  as  they  relate  to  the  regulation 
of  transient  traders  under  clause  30  of  s. 
583  of  the  Municipal  Act,  R.  S.  O.  1897,  c. 
223,  which  refers  to  the  payment  of  a  license 
fee  before  beginning  operations;  nor  was  it 
necessary  to  refer  to  or  negative^  the  provi- 
sions of  58  V.  c.  42.  s.  22  (O.),  making  the 
term  *'  transient  trader "  applicable  to  one 
who  has  resided  less  than  three  months  in 
the  municipality  before  beginning  business, 
the  evidence  shewing  brief  visits  periodically 
and  regularly  to  sell  meat  for  a  given  time 
at  a  particular  place  in  the  village, — 2,  The 
objection  that  the  penalty  of  $1  was  not 
apportioned  under  s.  708  failed,  because  the 
application  was  otherwise  provided  for  by 
the  by-law. — 3.  The  objection  that  the  con- 
viction and  by-law  were  in  excess  of  the 
statute  because  power  of  distress  was  given 
for  both  penalty  and  costs,  and  because  of 
the  commitment,  in  default  of  payment,  to 
the  common  gaol,  was  not  well  taken,  having 
regard  to  the  powers  given  by  s.  702.  s.-ss. 


2  and  3.^-4.  The  uncertainty  of  the  ofteoe 
in  the  conviction  as  to  date,  place,  and  meat 
sold,  should  be  cured  by  amendment,  upon 
the  facts  in  evidence,  under  2  Edw.  YIL  c: 
12,  8.  15  (O.).— 5.  Although  ss.  589  and 
581  deal  specifically  with  the  sale  of  meat, 
a  transient  trader,  under  s.  583.  might  in- 
clude a  butcher  or  dealer  in  meat.  Beg  v. 
Myers,  23  C.  L.  T.  286,  6  O.  L.  R.  120.  2 
O.  W.  R.  533. 

ConTietioii  —  Proof  of  hy4aw — Offence 
— Ceriiorari—OostsJ]  —  Tlie  Municipal  O^ 
dinance  (R.  O.  1888,  c.  8,  s.  68,  8.-8.  31) 
authorises  municipal  coancils  to  pass  by- 
laws for  "licensing,  regulating,  and  govern- 
ing transient  traders  and  other  persons  who 
occupy  premises  in  the  municipality  for  tem- 
porary periods,  and  whose  names  have  not 
been  duly  entered  on  the  assessment  roll  in 
respect  of  income  or  personal  property  for  the 
then  current  year,  and  for  fixing  the  sum 
to  be  paid  for  a  license  for  exercising  any 
or  all  such  callings  within  the  municipality, 
and  the  time  the  license  shall  be  in  force." 
— ^The  defendant  was  convicted  "  for  that 
he,  the  said  (defendant),  whose  name  had 
not  been  entered  on  the  last  revised  assess- 
ment roll  of  the  municipality  on,  etc,  within 
said  municipality,  was  a  sewing  machine 
agent,  carrying  on  his  business  occupation 
and  calling  as  such  sewing  machine  agent 
without  first  having  obtained  a  license  so 
to  do,  contrary  to  the  provisions  of  by-law 
No.  25  of  the  said  municipality."  On  an  ap- 
plication for  a  writ  of  certiorari  it  appeared 
from  affidavits  filed  that  the  original  by-law 
was  produced  before  the  convicting  justice, 
but  that  neither  the  original  nor  a  copy  was 
put  in  as  evidence,  and  it  was  sought  to 
prove  the  by-law  on  this  application  hj  affi- 
davit:— Held,  that  the  by-law  could  not  be 
proved  by  affidavit  on  the  application  for  the 
writ  of  certiorari, — 2.  That  therefore  the  only 
means  available  of  ascertaining  the  provisions 
of  the  by-law  was  by  reference  to  the  infor- 
mation and  conviction. — 3.  That  the  offence 
stated  in  the  conviction  was  not  one  whidi 
could  be  created  by  a  by-law  passed  under 
the  above  quoted  clause  of  the  Municipal 
Ordinance,  inasmuch  as  it  did  not  allege 
that  the  defendant  was  "a  transient  trader 
or  other  person  occupying  premises  in  the 
municipality  for  a  temporary  period.** — L 
That  costs  of  quashing  a  conviction  on  oar 
tiorari  will  not  be  granted,  unless  there  be 
misconduct  on  the  part  of  the  informant  or 
of  the  justice.  Regina  v.  Banks,  2  Terr.  L 
R.  81. 

Uoeaae  —  Occupant  of  premises  —  Con- 
viction,^— Where  goods  are  consigned  by  the 
owner  to  be  sold  on  commission,  and  they 
are  sold  by  the  consignee  by  auction  in 
premises  rented  by  him,  the  owner  is  not 
an  occupant  of  such  premises  nor  a  tzan- 
sient  trader  within  the  Municipal  Clauses 
Act,  R.  S.  B.  O.  1897,  c.  144.  s.  171.  8.-S. 
23,  as  amended  in  1898  by  c  35.  s.  19.  To 
support  a  conviction  it  is  essential  that  the 
person  charged  occupy  premises  in  the  muni- 
cipality. Regina  v.  Wiison,  20  C.  L.  T. 
144,  7  B.  C.  li.  R.  112, 

Iticense  —  Travelling  salesman  of  tradwf 
corporation,] — ^A  person  in  the  employ  of  a 
trading  corporation  (the  latter  having  a  place 
of  business  and  paying   the  usual  business 
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Asd  other  taxes),  who  sells  by  wholesale  to 
retail  dealers  and  not  to  consumers,  is  not  a 
pedOar,  and  therefore  is  not  obliged  to  take 
oat  a  license  or  pay  a  special  tax  as  such. 
fiemMe,  that  the  calling  of  a  pedlar  carries 
with  it  the  idea  of  petty  trade,  or  of  sale 
by  oQtciy  and  itinerancy.  Montreal  v. 
Emond,  23  Que.  S.  G.  77. 

lAmca^Mg  powers  —  Htuckert — LiceMe 
fee  —  Siatutee  —  Eifect  on  by-Zair«.] — ^The 
authority  granted  to  the  city  of  Montreal  by 
52  V.  c.  79  (Art  140,  s.  36),  to  empower 
any  person  to  sell  elsewhere  provisions  usu- 
ally bought  and  sold  on  public  markets,  by 
granting  him  a  license  upon  payment  of  such 
sum  as  shall  be  fixed  by  by-law,  is  equiva- 
lent to  authority  to  levy  a  si>ecial  fee  or  tax 
of  $50  from  such  person. — 2.  By-laws  of  the 
city  of  Montreal  validly  passed  in  virtue  of 
52  V.  c.  79,  remain  in  force  until  formally 
repealed,  notwithstanding  the  passing  of  the 
new  charter,  62  V.  c.  58.  Montreal  v.  Hat- 
ton,  21  Qae.  S.  O.  68. 

SwBiple*  or  pottarBa  of  sooda  to  bo 
a^terw^ardo  d^Tored  —  Form  of  oonvto* 
tion.] — ^The  defendant  was  convicted  under 
The  Ordinance  Respecting  Auctioneers, 
Hawkers  and  Pedlars,  for  "  going  from  house 
to  house  offering  for  sale  certain  books  to 
be  afterwards  delivered  within  the  said  pro- 
vince."— Held,  that  the  conviction  was  bad 
because  it  did  not  state  that  defendant  was 
*' carrying  and  exposing  samples  or  pat- 
terns'* of  the  goods  in  question.  Reo  Y. 
Wo^e  (1906),  6  Terr.  L.  R.  246. 

TaUac  orders  for  sooda.] — ^There  is 
no  power  to  pass  a  by-law  or  to  convict 
under  the  transient  traders'  clauses  of  the 
Municipal  Act  in  respect  to  a  person  living 
at  an  hotel  and  taking  orders  for  clothing 
to  be  made  in  a  place  outside  of  the  munici- 
pality, out  of  material  corresponding  with 
samples  exhibited.  Rex  v.  8t,  Pierre,  22 
C  L.  T.  233,  4  O.  L.  R.  76^  1  O.  W.  R.  365. 

Tax  oa  —  Ultra  vires  —  License,]  —  A 
by-law  imposing  a  tax  of  $50  on  every  ped- 
lar or  seller  of  beer  within  tiie  municipality 
is  uUra  vires  of  a  municipal  corporation, 
unless  the  right  is  specially  given  by  sta- 
tute—2.  ArU  582  and  582a,  M.  C,  do  not 
authorise  a  tax,  but  a  license.  Hamel  v. 
St.  Jean  DeschaiUons,  20  Que.  S.  O.  301. 

Tmasrleat  traders  by-law — Taking  or- 
ders for  newspaper  published  outside  muni- 
dpality — Conviction — Proof  of  one  salcr—Jn- 
smfllciency — Evidence — By  whom  goods  to  he 
suppUedJ] — ^The  defendant  was  convicted  for 
unlawfully,  as  agent  for  a  company  doing 
business  in  the  dty  of  Y.,  soliciting  or  taking 
orders  in  the  city  of  C.  for  the  sale  by  re- 
tail of  certain  goods,  wares,  or  merchandise, 
to  wit,  a  certain  newspaper  published  by  a 
company  doing  business  outside  the  city  of 
C,  without  having  taken  out  a  license  from 
the  corporation  of  C,  contrary  to  s.-s.  6  of 
8.  1  of  by-law  No.  64  of  the  corporation  of 
C.  The  by-law  followed  the  wording  of  the 
provisions  in  the  Municipal  Clauses  Act 
respecting  transient  traders,  and  imposed 
a  license  fee  on  all  persons  carrying  on 
business  within  the  meaning  of  the  by-law. 
The  penalty  clause  in  the  Act  and  by-law 
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provided  that  "no  person  shall  use,  prac- 
tise, carry  on,  or  exercise  a  trade,  occupation, 
profession,  or  business  described  or  named," 
etc.  Evidence  was  given  of  only  one  sale: — 
Held,  not  sufficient  evidence  upon  which 
to  convict  the  defendant — one  act  did  not 
bring  him  within  the  by-law. — City  of  Vic- 
toria V.  Belyea,  5  W.  L.  R.  161,  428,  13  B. 
C.  R.  5,  distinguished. — Held,  also,  that,  as 
there  was  no  evidence  that  the  alleged  goods, 
etc.,  were  to  be  supplied  by  a  person  doing 
business  outside  the  municipality,  the  convic- 
tion could  not  be  supported.  R,  v.  Ogle 
(1910),  15  W.  L.  R.  325.        B.  C.  R. 


32.  Watebwobkb. 

Arbitration  —  Payment  into  Court  — 
Interest.] — Where  a  municipal  corporation, 
taking  over  the  works  of  a  waterworks  com- 
pany under  the  statutory  arbitration  pro- 
cedure, wishes  to  take  advantage  of  the 
provisions  of  ss.  445  and  446  of  the  Muni- 
cipal Act,  it  must  pay  into  Court  the  amount 
awarded,  with  interest  to  the  date  of  pay- 
ment in  and  six  months'  interest  in  ad- 
vance. Judgment  in  30  O.  R.  81,  19  O.  L. 
T.  36,  affirmed.  Re  Cornwall  d  Cornwall 
Waterworks  Co.,  20  C.  L.  T.  61,  27  A.  R.  48. 

Board  of  oommiasioaera . —  Statutory 
body — Powers — Contract — S7  F.  c.  79  (O.) 
—Actionr—Parties.]-'Bj  37  V.  c.  79  (O.) 
the  waterworks  system  of  Windsor  is  placed 
under  the  management  of  a  board  of  com- 
missioners, who  are  to  collect  the  revenue, 
paying  over  to  the  city  any  surplus  there- 
from, and  to  initiate  works  for  improving 
the  system,  the  city  supplying  the  funds  to 
pay  for  the  same.  The  total  expenditure  is 
not  to  exceed  $300,000.  and  not  more  than 
$20,000  can  be  expended  in  any  one  year 
without  a  vote  of  the  ratepayers: — Held, 
affirming  the  judgment  of  the  Court  of  Ap- 
peal, 27  A.  R.  566,  21  C.  L.  T.  14,  that  the 
board  was  merely  the  statutory  agent  of  the 
city  in  carrying  out  the  purposes  of  the  Act, 
and  a  contract  for  work  to  be  performed  in 
connection  with  the  waterworks,  and  author- 
ised by  by-law  of  the  council,  and  incur- 
ring an  expenditure  which  would  exceed  the 
statutory  limit,  was  not  a  binding  contract. 
— Held,  also,  that,  If  an  action  could  have 
been  brought  on  such  contract,  the  city  cor- 
poration would  have  been  a  necessary  party: 
— Quan-e,  whether  the  city  corporation  would 
not  have  been  the  only  party  liable  to  be 
sued.  McDougall  v.  Windsor  Water  Com- 
missioners, 21  C.  L.  T.  366,  31  S.  C.  R.  326. 

Breweries  —  DistiOeries  —  Illegal  rate 
— Discrimination.] — The  rate  which,  by  24  V. 
c.  56,  the  cit^  of  Hamilton  Is  empowered  to 
charge  proprietors,  occupants,  or  others  for 
water  supplied  to  them,  must  be  an  equal 
rate.  Attorney-General  for  Canada  v.  Corp. 
of  Toronto,  23  S.  C.  R.  514,  followed.  Where, 
therefore,  by  a  by-law  passed  therefor,  a 
higher  rate  was  imposed  on  distillers  and  on 
brewers  than  on  other  manufacturers,  such 
rate  was  held  to  be  illegal.  Hamilton  Dis- 
tillery Co.  y.  Hamilton,  Hamilton  Brewery 
Co.  V.  Hamilton,  10  O.  L.  R.  280,  6  O.  W.  R, 
143. 
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By-lA'w  —  Exclusive  privilege — Reoipro- 
cal  obligation  not  imposed — General  provi- 
sion —  Sufficiency  —  Price  of  water  —  Un- 
reasonable hy-lato  —  Privilege  for  25  years 
over  whole  county  —  Right  of  appeal  from 
judgment  quashing  by-law — Status  of  grantee 
of  privilege — Mis-en-cause.l — It  is  not  ne- 
cessary that  there  shall  be  a  contract  be- 
tween a  municipality  which  grants,  by  by- 
law, an  exclusive  waterworks  privilege,  and 
the  grantee,  to  oblige  the  latter  to  furnish 
water  to  all  the  ratepayers.  The  latter  have 
a  sufficient  guaranty  of  their  right  in  this 
regard,  in  a  clause  of  the  by-law  thus  word- 
ed: ^'Whereas  the  persons  above  mentioned 
bind  themselves  as  partners  jointly  and  sev- 
erally to  perform  and  conform  to  all  and 
each  of  the  obligations  of  the  said  by-law, 
and  at  all  times  to  furnish  water  drinkable 
and  in  sufficient  quantity,"  etc. — 2.  The  grant 
of  such  a  privilege  may  be  made  by  virtue 
of  Art.  615a  of  the  Municipal  Code,  with- 
out fixing  the  rate  or  price  at  which  the 
water  is  to  be  furnished. — 3.  A  municipal 
by-law  which  grants  an  exclusive  water- 
works privilege  for  a  period  of  25  years,  for 
the  whole  territory  of  the  municipality,  with 
a  surface  of  100,000  square  miles,  is  not 
unreasonable  to  the  point  of  being  illegal  on 
this  ground. — 4.  The  grantee  of  such  a  pri- 
vilege, who  has  not  yet  used  it,  mis-en-cause 
in  an  action  to  quash  the  by-law  granting 
it  to  him,  has  a  sufficient  interest  to  appeal 
from  the  judgment  which  sustains  the  action. 
— Judgment  in  P^clet  v.  Corp.  du  Canton 
Marchand,  32  Que.  S.  C.  346,  reversed. 
Chartier  v.  P4clet,  18  Que.  K.  B.  41. 

By-law  —  Petition  —  Establishment  of 
waterworks  for  part  of  municipality — Muni- 
cipal Code,  Art.  637o.] — A  petition  signed 
by  two-thirds  of  the  electors  who  are  own- 
ers of  land  in  the  "territory  affected."  men- 
tioned in  Art.  637a  of  the  Municipal  Code, 
is  an  essential  condition  precedent  to  the 
exercise  of  the  power  of  village  muni- 
cipalities to  pass  by-laws  for  the  establish- 
ment of  waterworks  in  a  part  of  the  muni- 
cipality. The  petition  must  be  specially  for 
the  purposes  mentioned  in  the  article,  and 
signed  by  the  prescribed  number  of  electors 
who  are  owners  of  land  in  the  territory 
affected.  Therefore,  a  petition,  signed  by  a 
number  of  ratepayers,  representing  that  the 
municipality  is  suffering  from  an  insuffi- 
cient service  of  water  and  demanding  the 
establishment  of  waterworks,  is  not  a  foun- 
dation for  the  passing  of  a  by-law  to  estab- 
lish it  for  a  part  only  of  the  municipality, 
and  such  a  by-law  adopted  in  these  circum- 
stances is  void.  Charland  v.  Deachaillons,  33 
Que.  S.  C.  471. 

Oonstn&etion  on  priTate  property — 

Destruction.] — ^The  appellants  had  construc- 
ted a  pipe  or  conduit  by  means  of  which  they 
obtained  water  from  a  small  stream.  The 
respondent  insisted  that  they  were  not  en- 
titled to  do  so,  and  they  destroyed  the  part 
of  the  pipe  which  came  out  at  the  stream, 
but  left  standing  other  works  upon  their 
own  land.  Hence  action  was  taken  by  the 
respondent  to  force  the  appeUants  to  destroy 
even  that  part  of  their  works  made  upon 
their  own  lands: — Held,  that  the  works  on 
the  property  of  the  appellant  were  the  cause 
of  no  wrong  to  the  respondent  and  were  not 
a   serious   menace   of  trouble   justifying  his 


demand  for  demolition. — 2.  To  order  the  de- 
struction of  these  woito  constructed  alto- 
gether upon  the  lands  of  the  appellants  and 
which  they  declared  were  necessary  for  law- 
ful purposes  and  public  use,  would  be  an  un- 
justifiable invasion  of  the  right  of  property. 
Corp.  of  Limoilu  y.  Paradis^  9  Que.  Q.  B. 
18. 

Oontraot  botwoea  aLimioipality  aad 
priTate  oompaay  —  By-law  as  to  pres- 
sure —  Non-compliance  by  company  —  Fire 
—Company  liable  to  owner  of  property  de- 
stroyed by  reason  of  insufficient  water 
supply.  Belanger  v.  St.  Louis,  St.  l/ouis  ▼. 
Montreal  Water  d  Power  Co.  (Que.),  6  B. 
L.  R.  277. 

Contraet  with  water  eompaay — Con- 
struction —  Supply  of  water  to  inhabitants 
— By-laws  of  municipality — Tarif  —  Cases 
unprovided  for — PubUc  institutions — Value 
of  "bdtisses — Lands  connected  with.] — h 
Contracts  between  contractors  for  public 
services  and  municipal  corporations,  in  pur- 
suance of  by-laws  passed  by  the  latter,  are 
interpreted  according  to  the  intent  of  audi 
by-laws  and  so  as  to  give  them  their  wh(^ 
effect.  Therefore,  the  grantee  of  a  water- 
works privilege,  who  engages,  in  these  condi- 
tions, to  furnish  water  to  the  inhabitants 
of  a  town,  in  consideration  of  a  remuner- 
ation regulated  by  a  tariff,  can  «exact,  in 
cases  which  are  not  expressly  provided  for, 
only  what,  according  to  the  circumstances 
which  preceded  and  accompanied  the  grant, 
represents  the  value,  to  the  consumer,  of  the 
water  furnished.  Thus  the  omission  in  the 
tariff  of  a  clause  with  respect  to  institu- 
tions such  as  schools,  churches,  hospitals, 
etc.,  is  supplied  by  a  clause  of  this  kind  in 
the  tariff  of  a  neighbouring  municipality, 
which,  according  to  the  terms  of  the  same 
by-law,  appears  to  have  served  as  a  model 
for  the  one  adopted. — 2.  A  clause  in  the  tar- 
iff making  the  sum  which  may  be  exacted 
from  the  consumer  depend  on  the  valne  of 
the  "bdtisses'*  into  which  the  water  is 
brought  applies  only  to  the  latter  and  to 
the  land  on  which  they  are  constructed,  and 
does  not  comprise  the  other  lands  which  are 
dependent  on  them.  Montre-al  Water  Co.  r. 
St.  Henri  School  Commissioners,  35  One.  S. 
C.   64. 


OonTejaiLoe  of  water  tkrovsk  pri- 
vate lands  —  Compensation  —  Special  sta- 
tute— Claim  made  after  20  years — Statute 
of  Limitations — Interruption  —  Repairing 
water  pipes — Fresh  entry — ^Assignment  of 
claim  for  compensation  —  Champerty.  Be 
Dyer  and  Town  of  Brampton,  5  O.  W.  B. 
668. 

Improper   eonairneiioa,  —  Notice  — 

Waivei^— Vendition  precedent.] — ^A  contract 
for  the  construction  and  maintenance  of  a 
system  of  waterworks  required  them  to  be 
completed  in  a  manner  satisfactory  to  the 
corporation,  and  allowed  the  contracton 
thirty  days  after  notice  to  put  the  works  in 
satisfactory  working  order.  On  the  expin- 
tion  of  the  time  for  the  completion  of  the 
works,  the  corporation  served  a  protest  upon 
the  contractors^  complaining  in  general  terns 
of  the  insufficiency  and  unsatisfactory  con- 
struction of  the  works,  without  specifying 
imrticular  defects,  but  made  use  of  the  wofks 
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compUuned  of  for  about  nine  yean,  when, 
without  further  notice,  action  was  brought 
for  the  rescission  of  the  contract  and  for- 
feiture of  the  works  under  conditions  in  the 
contract. — Held,  that,  after  the  long  delay, 
when  the  contractors  could  not  be  replaced 
in  their  original  position,  the  complaint  must 
be  deemed  to  have  been  waived  by  accept- 
ance and  use  of  the  waterworks,  and  it 
would,  under  the  circumstances,  be  inequit- 
able to  rescind  the  contract: — Held^  further, 
that  a  notice  specifying  the  particular  de- 
fects to  be  remedied  was  a  condition  pre- 
cedent to  action,  and  that  the  protest  in  gen- 
eral terms  was  not  a  sufficient  compliance 
therewith  to  place  the  contractors  in  default. 
Richmcnd  v.  Lafontaine,  20  C.  L.  T.  51,  30 
S.  C.  R.  155. 

Pipes  €m  highwaym — ^By-law — Validity. 
PecUi  V.  Marchand  d  Chattier,  4  E.  L.  R. 
65. 

Kates  —  By-lato  —  Diacriminaiion,^  — 
By  34  V.  c  56,  s.  3  (C),  the  city  council  of 
Hamilton  was  "  empowered  from  time  to 
time  to  establish  by  by-law  a  tariff  of  rents 
or  rates  for  water  supplied  or  ready  to  be 
supplied  in  the  said  city  from  the  said  water- 
works :  *' — Held,  affirming  the  judgment  of 
the  Court  of  Appeal  in  Hamilton  Distillery 
Co,  V.  Hamilton,  Hamilton  Brerving  As- 
sociation y.  Hamilton,  12  O.  L.  R.  75,  that 
the  rate  for  water  supplied  to  any  class  of 
consumers  must  be  an  equal  rate  to  all  mem- 
bers of  such  class,  and  a  by-law  providing 
for  a  rate  on  certain  manufacturers  higher 
than  that  to  be  paid  by  others  was  illegal. 
Attorney-General  v.  Toronto,  23  S.  C.  R. 
514,  followed.  Hamilton  v.  Hamilton  Dis- 
tmery  Co,,  Hamilton  y.  Hamilton  Bretoing 
Associati<m,  38  S.  G.  R.  239. 

Kisbt  of  «»iitsider  to  water  supply — 

Contract   —    Easement    —    Discrimination. 
Mackenzie  V.  Toronto,  4  O.  W.  R.  457. 

Bight  to  constniet  and  operate 
water-wrorks  system  —  Exclusive  privv- 
leges— Expropriationr-'M,  C.  615a,  4S8a,  €40, 
616h,  C,  v.  407.}— The  acquired  rights  of  an 
indiyidual,  who  has  the  ezdusive  privilege 
of  supplying  water,  by  resolution  of  its 
coondl,  within  the  territory  of  a  municipal 
corporation,  cannot,  by  a  subsequent  resolu- 
tion, be  gratuitously  lost.  Such  subsequent 
resolution  is  equivalent  to  expropriation  and 
a  preliminary  indemnity  becomes  payable  to 
the  grantee.  Paquin  v.  Auger  (1911),  17  R. 
dp  J.  277. 


Sale  of  water  n&eters  —  Foreign  com- 
pany— Approval  of  city  engineer — Resois- 
tum—R.  8.  N.  8,  c.  127.]— Action  for  water 
meters  sold  to  the  city  of  Halifax.  Plaintiff, 
a  foreign  corporation,  had  not  registered  as 
provided  by  c  127  above: — Held,  Act  does 
not  apply. — Held,  further,  that  there  were 
fonds  with  which  to  pay  and  that  meters 
are  an  extension  or  improvement  within  the 
tenns  of  the  by-law.  The  meters  were  de- 
liTered,  inspected,  approved  of  by  the  city 
engineer,  and  accepted  by  defendants. 
Plaintiff  held  entitled  to  recover.  Neptune 
T.  BaUfax,  7  E.  L.  R.  2. 

Spoeial  tax  —  Submission  to  ratepayers 
-^behentures — Attaching  hy-law — Parties — 
tLsiepayer—<jorpwratiim,l — ^A    by-law    of    a 


municipal  council  for  the  purchase  of  an 
aqueduct  and  a  system  of  sewers  should  con- 
tain a  clause  imposing  a  special  tax  and  be 
submitted  to  the  vote  of  the  ratepayers. — 
2.  Such  a  by-law  containing  only  a  clause 
for  the  issue  of  debentures,  not  providing  for 
the  imposition  of  a  special  tax,  and  not  sub- 
mitted to  the  ratepayers,  is  void. — 3.  The 
nullity  of  such  a  by-law  extends  not  only  to 
the  part  which  provides  for  the  issue  of 
debentures,  but  also  to  the  other  parts  which 
provide  for  the  purchase  of  the  aqueduct  and 
the  system  of  sewers;  the  by-law  is,  there- 
fore, void  in  toto  as  well  as  the  contract  of 
purchase  which  it  authorises.— 4.  Such  by- 
law may  be  attacked  by  any  ratepayer  of  the 
municipality. — 5.  Semhle,  that  the  corpora- 
tion cannot  itself  take  proceedings  in  its 
own  name  to  have  the  nullity  of  the  by-law 
declared.  Oagnon  v.  Point-au-Pic,  22  Que. 
S.  G.  396. 

Statutory  oontraet  —  Exclusive  fran- 
chise— Condition  of  defeasance — Forfeiture 
of  monopoly — Demurrer — Right  of  action  hy 
municipality — JtCescission.} — By  the  Quebec 
statute,  40  Y.  c.  68,  Ix)ui8  Molleur  and 
others,  now  represented  by  the  defendants, 
were  substituted  as  sole  owners  of  the  water- 
works of  St.  John's,  in  the  place  of  the 
Waterworks  Co.  of  St.  John's,  incorporated 
under  C.  S.  C.  1859  c.  65,  charged  with  all 
the  obligations  and  responsibilities  of  said 
company,  and,  by  the  said  Act,  40  V.  c.  68, 
the  new  proprietors  were  granted  the  ex- 
clusive right  and  privilege  of  placing  pipes 
or  water  conduits  under  the  streets  and 
squares  of  the  town  of  St.  John's  (now  the 
city  of  St.  John's,  the  appellants),  under 
certain  other  conditions  and  obligations  in 
the  last  mentioned  statute  recited,  and  the 
monopoly  created  was,  by  s.  3,  liable  to  be 
forfeited  in  case  of  neglect  or  refusal  to  dis- 
charge the  obligations  thereby  imposed : — 
Held,  that  the  contract  existing  between  the 
parties,  in  virtue  of  the  above  recited  sta- 
tutes, was  liable  to  rescission  under  the  pro- 
visions of  Art.  1065  of  the  Civil  Code  of 
Ijower  Canada,  upon  default  in  the  cfpecific 
performance  by  the  defendants  of  the  obliga- 
tions thereby  imposed,  and  that,  upon  proof 
of  default  in  the  specific  performance  of  any 
of  the  said  obligations,  the  municipal  cor- 
poration were  entitled  to  maintain  an 
action  in  their  corporate  capacity,  to  have 
the  exclusive  rignt  and  privilege  granted  by 
the  statute  declared  forfeited,  surrendered, 
and  annulled. — ^The  judgment  appealed  from, 
16  Que.  K.  B.  559,  deciding  that  the 
action  would  lie  only  for  breach  of 
obligations  expressly  declared  to  involve 
forfeitures,  was  reversed,  Davies,  J.,  dissent- 
ing.   8t,  Jean  y.  Molleur,  40  S.  C.  R.  629. 

Snpply  to  oontraotor  —  Action  for 
price — Rate  applicable  — Quantum  meruit. 
Stratford  V.  Murphy,  9  O.  W.  R.  283. 

"Water  oompanles.]  —  Town  corpora- 
tion that  passes  a  by-law  ratified  by  the 
vote  of  the  ratepayers,  under  statutory 
authority  to  that  effect,  to  grant  a  water 
company  power  to  lay  an  aqueduct  and 
supply  water  for  consumption  and  protec- 
tion against  fire  to  the  inhabitants  and 
enters  into  a  contract  with  the  company 
to  carry  out  the  by-law,  is  thereby  relieved 
from  liability  for  damages  in  case  of  de- 
struction of  property  by  fire  through  an  in- 
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sufficient  or  defectiye  supply  of  water.  The 
company  is  liable  in  damages,  recoverable 
at  the  suit  of  the  owner,  for  the  destruction 
of  property  by  fire,  when  water,  in  the 
quantity  and  under  the  pressure  agreed 
upon,  is  not  supplied  and  the  destruction  or 
loss  is  due  to  this  breach  of  contract. 
Belanger  v.  8i,  Louis  d  Mtmireal  Water  d 
Power  Co,  (1909),  36  Que.  S.  C.  31. 

"Water  ooaLpaay  —  Ratepayer,]  —  A 
municipal  corporation  which,  under  the  pro- 
visions of  the  Municipal  Code,  grants  to  a 
company  the  privilege,  during  a  term  of 
years,  of  furnishing  water  to  the  ratepayers, 
who  are  to  pay  for  the  water  according  to 
the  tariff  established  as  soon  as  the  com- 
pany shall  offer  to  furnish  it  to  them,  is  not 
liable  by  reason  of  the  fact  that  the  company 
will  not  furnish  to  one  of  the  ratepayers 
the  quantity  of  water  which  he  requires. 
WiUhire  v.  Mile-end,  8  Que.  Q.  B.  479. 

Water  rates  —  Potoer  to  diaoriminate.} 
— ^A  water  rate  imposed  by  a  municipal  au- 
thority must  be  an  equal  rate  to  all  consum- 
ers, unless  express  legislative  authority  has 
been  given  to  discriminate.  Atty.-Oen.  of 
Can.  V.  City  of  Toronto,  23  S.  C.  R.  514. 
followed.  Judgment  of  Street,  J.,  10  O.  L. 
R.  280,  affirmed.  Hamilton  DistiUery  Co,  T. 
City  of  Hamiltonf  Hamilton  Brewing  At- 
tociation  v.  City  of  Hamilton,  12  O.  L.  R. 
75,  7  O.  W.  R,  655. 

Water  supply  —  Meters  —  Removal  hy 
owner  of  premiees — Order  to  restrain  muni- 
cipal authoritiee  from  repkioing  meters.] — 
Appeal  from  a  judgment  of  Graham,  B.J.,  9 
B.  L.  R.  189,  refusing  to  continue  a  restrain- 
ing order  to  restrain  defendant  from  turning 
the  water  off  from  plaintiff's  premises  in 
consequence  of  his  refusal  to  allow  a  water 
meter  removed  by  him  to  be  replaced.  Ap- 
peal dismissed  with  costs.  Dennis  v.  HaUfam 
(1910),  9  E.  L.  R.  360,  N.  S.  R. 

Water  supply  —  Use  by  contractors  — 
ImplHed  license — By-law — ^Rates — ^Damages 
— Penalty.  Quelph  ▼.  Ouelph  Paving  Co., 
2  O.  W.  R.  587. 


Waterworks  —  Evidence  —  Statutory 
rights — Revocation.  8t.  Johns  v.  Malleur, 
MaOeur  v.  8t.  Johns,  4  E.  L.  R.  175. 


Waterworks  —  Injunction  granted  re- 
straining defendants  from  constructing  or 
operating  a  rival  system  of  waterworks 
within  certain  area,  and,  for  removal  of 
water  pipes  laid  by  them  within  that  area 
and  for  $86  damages.  Verrett  v.  Aqueduo 
de  la  Jeune-Loretie  (1909),  42  S.  C.  R.  156. 

See  GoNTBAGT — Distress. 


33.  MiSCELLAMBOUS  CASES. 

Abattoir  —  Permit  for  —  Action  by 
ratepayer  to  declare  permit  void — Special 
injury.  Emard  v.  Village  du  Boulevara  8t* 
Paul,  3  E.  L.  R.  80. 

Act  of  XneorporatioB  —  Repeal — Gen- 
eral Act  —  Constitution  of  corporation  — 
Municipal  council.] — ^By  an  Act  of  the  Legis- 
lature passed  in  the  year  1875,  c.  47,  the 
"  inhabitants  of  the  town  of  T.,"  within  the 


limits  thereby  defined,  were  constitated  "a 
body  corporate  and  politic  by  the  name  of 
the  town  of  T."  In  the  year  1888  a  general 
Act  was  passed  in  relation  to  incorporated 
towns  (c.  1)  whereby  previous  Acts  of  in- 
corporation were  repealed  and  the  towns  in- 
corporated under  such  Acts,  induding  the 
town  of  T.,  were  made  subject  to  the  pro- 
visions of  the  Act  of  1888:— Held,  that, 
under  a  proper  construction  of  the  terms  of 
the  original  charters  and  the  general  Act  of 
1888,  the  inhabitants  of  each  of  the  incor- 
porated towns,  including  those  incorporated 
under  the  repealed  Acts,  as  wdl  as  those 
subsequently  incorporated  under  the  Act  of 
1888,  were  created  a  body  corporate  under 
the  name  of  the  town  within  the  limits  of 
which  they  respectively  resided.  By  s.  5  of 
the  repealed  Act  in  relation  to  the  town  of 
T.,  it  was  enacted  that  "the  corporatioD 
shall  consist  of  a  mayor  and  six  coundUora,'* 
etc. — Held,  that,  even  if  this  section  had  not 
ueen  repealed  by  the  Act  of  1888,  it  could 
not,  in  the  face  of  s.  1  of  the  Act  of  1875, 
incorporating  "  the  inhabitants  of  the  town,** 
be  held  to  mean  that  the  corporation  at  lar^e 
consisted  merely  of  the  mayor  and  the  six 
councillors. — Held,  that  the  inhabitants  of 
T.  constituted  the  corporation  at  large,  and 
that  the  town  council  was  only  a  portion  of 
it  Regina  eso  rel.  Lawrence  v.  Pattersom, 
83  N.  S.  R.  425. 


AetioB  to  set  aside  a  proeos-Terbal 

— Against  whom  should  it  he  directedf] — 
It  is  against  the  municipal  corporation  which 
homologates  it  that  an  action  to  have  a 
proc^s-verbal  set  aside  should  be  directed, 
although  it  may  be  sometimes  convenient  to 
call  into  the  case  those  upon  the  petition  of 
whom  the  proceedings  were  taken.  PeUand 
V.  Dupont,  (1909),  38  Que.  S.  G.  143. 

Aotioa  asainst  eorporation  —  Cor- 
porate name.]  —  A  municipal  corporation 
may  be  sued  under  the  name  which  the 
statute  establishing  it  gives  it,  even  if  that  is 
not  its  corporate  name.  Milton  v.  Parish  of 
Cots  8t.  Paul,  6  Que.  P.  R.  446. 

Aetioa  agidnst  oorporatiom — DeposU 
— Condition  precedent — Husband  and  wife — 
Parties  to  action — Injuries  to  wife.] — ^Ttie 
deposit  of  $10  required  from  persons,  not 
ratepayers,  who  sue  a  munidpality  for  dam- 
ages caused  by  the  bad  state  of  the  psTe- 
ments,  is  required  only  as  security  for  costs; 
it  is  not  a  condition  precedent  to  the  right  <tf 
action,  and  may  be  made  in  the  course  of 
the  action. — 2.  There  is  nothing  improptf  io 
a  wife,  common  as  to  property,  being  joiiied 
as  a  party  along  with  her  husband  cTslmmg, 
as  chief  of  the  community,  compensation  fnan 
a  munidpality,  one  part  of  which  is  based 
upon  personal  injuries  suffered  by  her.  Pre- 
vest  V.  Ahuntsio,  6  Que.  P.  R.  17. 

Aetioa  agidnst  oorporatiom — Deposit 
— Default  —  Leave  to  make.] — ^A  plamtiif 
who  did  not,  at  the  time  of  the  issue  of  a 
writ  of  summons,  make  the  deposit  required 
by  Art.  793,  C.  M.,  in  an  action  against  a 
municipal  corporation,  may  obtain  permit 
sion  to  make  such  deposit  at  a  later  stage 
Prevost  V.  Ahuntsic,  5  Que.  P.  R.  17L 


AetioB  as^dbaat  for  daaaacoa  —  Bt^ 

moving   part   of   approach   to   private  rtsir 
dence  —  Costs  —   Undertaking.] — Plaintiif 
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bnilt  an  unauthorised  approach  to  his  re- 
sidence and  the  municipal  council  had  that 
part  which  was  in  the  street  removed : — 
Heidf  that  plaintiff  was  not  entitled  to  dam- 
ages for  such  removal.  Appeal  dismissed. 
Judgment  at  trial  affirmed.  MoLeod  T. 
Aurora  (1909),  14  O.  W.  R.  610. 

Aetion  by  aon-ratepajer  —  Deposit — 
Default  —  Stay  of  proceedinga.l — Article 
793  of  the  Municipal  Code,  in  exacting  a 
deposit  of  $10  from  a  non-ratepayer  who 
begins  an  action  against  a  municipal  cor- 
poration, imposes  a  prejudicial  obligation, 
the  non-performance  of  which  is  ground  for 
a  stay  of  proceedings  or  a  dUatory  excep- 
tion. Lalonge  dit  Gascon  y.  8t.  Vincent  de 
Paul,  27  Que.  S.  C.  2ia 


lezatioB  by  eity  of  portions  of 
tmwMMhip — Arbitration  to  determine  redp- 
roeal  right9  and  liahilities — Dehenturet  is- 
sued for  bridges — Are  bridges  **  property  and 
assets'*  within  meaning  of  Con,  Mun.  Act 
(1903)^  a.  58?] — Ottawa  annexed  certain  por- 
tions of  the  township  of  Nepean.  To  deter- 
mine the  reciprocal  rights  and  liabilities  of 
the  two  municipalities,  a  reference  was  had  vo 
arbitration.  The  arbitrators  found  $1,642.91 
to  be  due  Nepean  from  Ottawa  in  respect 
of  debentures  issued  by  Nepean,  for  con- 
struction of  bridges  within  annexed  territory, 
as  a  debt  coming  within  Con.  Municipal  Avi 
(1908),  s.  58,  and  they  further  found  that  a 
like  sum  was  due  Ottawa  from  Nepean  as 
ttie  value  of  the  interest  the  annexed  terri- 
toiy  had  in  said  bridges  at  the  time  of  the 
annexation,  as  property  and  assets  of  the 
township.  The  arbitrators  set  off  one  against 
the  other.  Nepean  moved  for  an  order  re- 
ducing the  amount  found  due  from  Nepean  to 
Ottawa.  The  only  question  was  whether 
bridges  erected  by  Nepean  on  original  road 
allowances  fell  within  the  words  '*  property 
and  assets,**  as  used  in  above  section. — lAtch- 
ford  J.,  heJd  (16  O.  W.  R.  969,  2  O.  W.  N. 
49),  that  they  did,  and  dismissed  the  appeal 
with  costs. —  Court  of  Appeal  held,  that  they 
did  not,  and  reversed  above  judgment  with 
costs  throughout,  and  the  sum  of  $75  allowed 
to  the  dty  on  account  of  its  costs  before  the 
arbitrators  was  struck  out.  Ottawa  v. 
Vepean  (1910).  17  O.  W.  R.  1051,  2  O. 
W.  N.  480. 


mtflott  of  part  of  rural  miuii- 
dpality  to  city  —  Statute  —  Existing 
rights — License  —  Certificate.  ]  — ^The  statute 
annexing  a  part  of  the  parish  of  St.  Laurent 
to  the  city  of  Montreal  has  not  affected  the 
rights  or  advantages  conferred  bv  resolution 
or  by-law  of  the  municipality  of  St. 
I^arent  upon  any  person  or  company;  the 
coUector  of  revenue  must  then  approve  a 
certificate  of  license  granted  by  tne  parish 
mnnicipality  before  the  annexation  of  that 
part  of  the  parish  in  which  the  party  de- 
manding the  certificate  dwells.  CSfxtt  v. 
Boisseau,  8  Que.  P.  R.  343. 

^  AamezatioB  of  town  and  eity — Peti- 
tion for  submission  of  by-law — ^Investigation 
as  to  number  and  qualification  of  petitioners 
*— Delegation — Withdrawal  of  names — Addi- 
tion of — Mandamus — ^Time— Statute — Direc- 
tory or  imperitive.  Re  MoLeod  d  Town  of 
Bast  Toronto,  4  O.  W.  R.  26,  220. 


Annexation  of  Tillaee  lands  to  town- 
ship —  County  by-law  —  Detachment  of 
lands  —  Petition — Description — Schedules,] 
—Under  s.  18  of  the  Municipal  Act,  1903, 
3  Bdw.  VII.  c.  19  (O.),  which  provides  for 
the  detachment  of  a  special  area  in  a  village, 
and  for  its  annexation  to  an  adjoining  town- 
ship, it  is  not  essential  that  the  whole  area 
sought  to  be  detached  should  be  set  out  in 
one  petition,  but  there  may  be  separate  peti- 
tions setting  out  distinctive  portions,  nor  is 
it  essential  that  the  area  so  detached,  and 
the  metes  and  bounds  of  the  new  limits, 
should  be  set  out  in  the  by-law,  but  they 
may  be  set  out  in  schedules  attached  there- 
to. In  re  Southampton  d  Bruce,  24  C.  Lr. 
T.  353,  8  O.  L.  R.  106»  3  O.  W.  R.  729,  4 
O.  W.  R.  341. 

Andit  of  aeoonnta  —  Appointment  of 
auditor  — Payment  —  Premature  action — 
Attorney-General  —  Tariff,] — ^A  person  ap- 
pointed by  the  provincial  auditor,  pursuant 
to  the  provisions  of  the  Act  respecting  the 
audit  of  municipal  accounts,  R.  S.  O.  1897, 
c.  228,  to  audit  the  accounts  of  a  munici- 
pality, has  no  right  of  action  against  the 
municipality  for  his  fees  and  expenses  until 
three  months  after  the  amount  thereof  has 
been  specifically  determined  by  the  provin- 
cial auditor  with  the  approval  of  the  Attor- 
ney-General or  other  Minister,  as  required 
by  s.  16  of  the  Act.  The  approval  by  the 
Attorney-General  of  a  tariff  according  to 
which  tiie  fees  and  expenses  are  made  up 
and  allowed  by  the  provincial  auditor,  is  not 
sufficient.  Judgment  of  Boyd,  C,  2  O.  W. 
R.  977,  reversed.  WiUiamson  v.  Elieabeth- 
town,  24  C.  L.  T.  313,  8  O.  L.  R.  181,  3 
O.  W.  R.  742. 

Oommission  to  investisate  misoon- 
dnet  of  mnnicipal  officer  —  Powers  of 
commissioner  —  Volleoting  evidence — Hear- 
ing in  camera  —  S  Edw,  VII,  c.  19,  s.  S2j^ 
(0.)  —.  Jurisdiction  of  High  Court.}  —  A 
commissioner  appointed  by  resolution  of  the 
council  of  a  municipality,  under  s.  324  of 
the  Municipal  Act,  3  Edw.  VII.  c.  19  (O.), 
to  investigate  alleged  charges  of  breadi  of 
trust  or  misconduct  on  the  part  of  a  munici- 
pal official,  has  the  absolute  power  of  regu- 
lating the  proceedings  of  his  own  tribunal, 
so  long  as  he  keeps  within  his  jurisdiction. 
He  is  not  to  be  under  the  supervision  of  any 
court  as  to  his  manner  of  getting  at  such 
legal  and  permissible  evidence  as  he  may 
deem  requisite  for  a  full  investigation. — ^It  is 
within  his  powers,  though  it  may  not  be  dis- 
creet, to  confer  with  possible  witnesses  with 
a  bona  fide  view  of  ascertaining  what  they 
know,  and  whether  it  will  be  worth  while  to 
have  them  subpoenaed.  So  long  as  ex  parte 
a^davits  are  not  procured  from  such  persons, 
he  may  take  such  steps  as  are  permissible  in 
the  case  of  solicitors  preparing  for  trial. — 
Such  a  commissioner  is  not  pro  hoc  vice  a 
judicial  person — he  decides  nothing  affecting 
the  legal  rights  of  the  plaintiff,  and  is  not 
within  the  ambit  of  judicial,  quasi-judicial, 
or  administrative  officers  who  become  dis- 
qualified by  interest  or  bias. — Semble,  that 
even  in  a  plain  case  of  unfair  dealing  on 
the  part  of  such  a  commissioner,  the  applica- 
tion for  redress  should  be  directed  not  to  the 
High  Ck>urt,  but  to  the  appointing  power, 
namely,  the  municipal  council. — In  an  in- 
quiry into  matters  of  public  interest,  where 
misconduct  is  alleged,  it  is  expedient  to  have 
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the  investigation  conducted  as  in  open  Ck>urt, 
unless  in  cases  where  the  declarations  are  of 
a  nature  unfit  for  publication.  In  no  case 
should  evidence  be  taken  behind  the  back  of 
the  person  chiefly  interested.  Chamher$  v. 
Winchester,  10  O.  W.  R.  939,  15  O.  L.  R. 
316. 

County  oohboII  —  Appeal  from  decUion 
of  local  council  —  Previous  decision  —  Res 
judicata  —  Procis-verhal  —  Description  of 
works  —  Inaccuracies  —  Functions  of  coun- 
cillors —  Administrative  or  judicial  acts  — 
Corruption.]  —  Rules  of  law  affecting  the 
doctrine  of  res  judicata  are  not  applicable 
to  such  decisions  of  municipal  councils  as 
are  only  acts  of  administration.  Therefore, 
a  decision  of  a  council  to  a  particular  effect 
does  not  afford  a  ground  which  may  be  in- 
voked in  an  action  to  set  aside  a  second 
decision  to  the  opposite  effect. — In  a  proc^- 
verbal  of  works  to  be  done,  a  rigorous  preci- 
sion of  language  in  the  description  is  not 
required,  and  inaccuracies  which  more  or  less 
mar  its  clearness  are  not  grounds  of  nullity. 
The  council  may  always  modify  the  text  so 
as  to  make  it  sufficiently  intelligible. — The 
members  of  a  county  council,  sitting  in  ap- 
peal from  a  decision  of  a  local  council,  are 
not  required  to  observe  towards  the  parties 
to  the  appeal  the  reserved  attitude  of  magis- 
trates or  arbitrators.  They  may  properly 
act  towards  the  parties  as  members  of  the 
legislature  act  towards  those  who  elect  them. 
Therefore,  several  glasses  of  drink  supplied 
before  the  sitting  and  a  dinner  at  25  cents 
a  head  eaten  afterwards,  at  the  expense  of 
the  parties  interested,  by  the  members  of  the 
county  council,  could  not  be  regarded  as  cor- 
ruption affording  ground  for  setting  aside 
the  decision.  Corp,  of  the  Parish  of  8t. 
Christopher  v.  Corp.  of  the  County  of  Artha- 
haska,  29  Que.  S.  G.  493. 

Oom&ty  oounoll  —  Demand  for  creation 
of  village  —  Public  notice  —  Discretion  — 
Report  of  superintendent.] — ^A  county  coun- 
cil to  which  a  demand  is  made  for  the  setting 
apart  of  a  certain  territory  as  a  village  is 
not  obliged  to  give  public  notice  of  taking  the 
demand  into  consideration.  It  has  no  dis- 
cretion in  the  matter,  and  must  name  a 
special  superintendent  and  direct  him  to 
make  a  report  upon  the  demand.  Gravel  v. 
County  of  Lake  of  8t.  John,  33  Que.  S.  G. 
527. 

County  eounoil  —  Nature  of  its  func- 
tions —  Action  to  set  aside  its  decision  — 
Who  must  he  m^ide  parties  to  itf — Inscrip- 
tion in  law  —  0.  P.  191,  M.  C.  100,  698, 
706,  926,  978,  S52.]— A  county  councd  sit- 
ting in  appeal  from  a  decision  of  the  parish 
council  does  so  as  a  judicial  appellate  tribu- 
nal, and  cannot  be  called  to  account  for  its 
decision,  unless  ultra  vires  or  vitiable  for 
gross  irregularities.  In  an  appeal  brought 
from  the  decision  of  a  county  council,  the 
petitioner  before  said  council  is  rightly  made 
a  respondent,  he  being  an  interested  party. 
Forget  V.  Letendre  i  Corp.  Du  Comti 
d'Yamas/ca   (1909),  10  Que.  P.  R.  309. 

Deed  —  Petition  for  —  Possession  of 
land — Jurisdiction  of  town  oounoil — Seal  of 
corporation — Presumption  of  authority — Re- 
citals —  Conditions  precedent  —  Statutes  — 
"Wfcen."]— H.  by  petition  applied  to  the 
town  council  of  Sydney  for  a  deed  of  a  lot 


of  land,  alleging  possession  for  upwards  of 
30  years  and  paying  the  statutory  fee.    He 
obtained  a  deed  of  the  land,  under  the  seal  of 
the  town  corporation,  and  having  the  signa- 
tures of  the  mayor  and  town  ^erk.       The 
town  corporation  could  only  grant  and  make 
such  a  deed  by  virtue  of  a  specdal  statute, 
which  contemplated  a  possession  of  20  yeats 
by  the  grantee.     When  H.  presented  his  peti- 
tion to  the  town  council  he  had  neither  actual 
nor    constructive    possession,    although    the 
petition  contained  a  representation  that  be 
had  38  years  of  possession: — Held,  that,  on 
face   of   his   petition,   H.    did   not   give  the 
town  council  jurisdiction  to  give  this  deed. 
The  presumption  relating  to  an  instrument 
which  has  the  corporate  seal  attached,  and 
the   signatures   of    the   proper   officers,   that 
there  was  authority  to  affix  the  seal,  may  be 
rebutted.     In  order  to  rebut  this  presump- 
tion,  the  defendant  oeUled   the  town  derk, 
who  could  not  produce  any  resolution  aatho> 
rising  the  deed,  and  a  majority  of  the  mem- 
bers of  the  committee  of  the  council,  whose 
duty   it   would   be   to   report   upon   such  a 
transaction,  and  who  testified  that  the  grant- 
ing of  the  deed  never  came  before  him: — 
Held,  that  the  presumption  of  authority  to 
affix  the  seal  had  been  disproved. — There  were 
no  recitals  in  the  deed. — Held,  that  the  plain- 
tiff, in  searching  the  title  before  purchasing, 
was  bound  to  inquire  whether  the  conditions 
precedent  to  the  exercise  of  the  power  by  the 
council  to  grant  to  H.  had  been  performed. 
The  expression  *'  when  "  in  the  statute  con- 
strued.   Hart  V.   Halifax,   35   N.   S.  R.  1, 
followed.     Cossitt  v.   Cusack,   40  N.  S.  R 
446. 

Demand  for  peremptory  writ  of  niaji- 

damus  to  compel  a  mayor  to  sign  a  draft 
deed  of  retrocession  of  certain  immovables  to 
plaintiff,  who  alleges  that  he  has  become 
entitled  to  such  retrocession,  and  that  the 
municipal  council  has  adopted  a  resoIutioD 
directing  the  mayor  to  sign  such  draft,  is  not 
a  matter  relating  to  a  municipal  corporation 
or  office  within  meaning  of  Art.  1006  G.  P^ 
and  an  appeal  in  such  a  case  will  He  to 
Gourt  of  King's  Bench.  Municipal  Homes  d 
Investment  Cor.  v.  Legare,  16  R.  de  J.  42. 

Divldins   a  municipality  in  two  — 

An  arrangement  which  frees  those  houmi 
from  charges  and  work  on  highways — Works 
and  charges  in  the  territory  of  each  of  the 
new  municipalities  —  Existing  prods-verM 
— Local  works  and  county  —  Effect  of  the 
abandoning  of  the  work  of  the  county  on  the 
division  of  a  municipality.] — Held,  a  pro- 
vision in  a  statute  to  divide  a  municipality 
into  two  new  ones,  that  the  contributoriei 
are  discharged  from  works  on  the  highway 
and  other  municipal  charges  of  the  moni- 
cipality  from  which  they  are  detached,  the 
procds-verbal  to  the  contrary  notwithstand- 
ing, means  the  works  on  the  highway  and  the 
charges  which  as  a  result  of  the  separation, 
ought  to  be  charged  on  each  municipality  in 
such  a  way  as  to  relieve  the  other,  the  con- 
tributories  are  not  the  less  bound  as  to  the 
works  on  the  highways  within  the  limits  of 
their  new  municipality,  by  virtue  of  the 
prods-verbal  existing  outside  of  their  divi- 
sion. Hence,  each  new  municipality  has  the 
power  to  amend  these  proc^-verbal  and  to 
make  by-laws  dealing  with  highways  in  iti 
territory;  this  is  the  sense  of  the  27  V-  & 
9,  ss.  3  and  4.    A  statute  making  a  distine- 
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ti<Hi  between  local  works  and  county  works, 
ijpfining  the  latter  as  "  works,  etc.,  made  and 
maintained  at  the  expense  of  one  or  more 
counties,  or  the  inhabitants  of  more  than  one 
local  monicipality  within  a  county,"  has  not 
the  effect  of  converting  local  works  described 
by  a  proe^-verbal  into  a  county  work,  by  the 
mere  fact  that  there  is  a  division  of  the 
local  municipality  where  they  are  situated 
into  two.  Cote  v.  8t.  CeoUe,  18  Que.  K.  B. 
2U. 


—  Powers  of  municipaUty  —  Ap- 
pUancea  of  ferry — Sale — Duty  to  purchaser 
— LdahiUty.} — The  authority  conferred  on  a 
municipality  to  make  by-laws  for  establish- 
ing, licensing,  and  regulating  a  ferry,  autho- 
rises it  to  provide  a  boat  and  other  appli- 
ances for  operating  the  same.  And  where  a 
ferry  so  established,  with  the  boat  and  ap- 
pliances, is  sold  at  public  auction  by  the 
municipality,  they  are  bound  to  put  the 
vendee  in  possession,  and  are  liable  in  tta 
action  of  damages  for  failure  to  do  so,  and  to 
an  action  to  recover  back  the  purchase 
money.  Currcy  v.  Victoria,  35  N.  B.  R. 
605. 


—  Conviction  —  Fine  payable  to 
officer.} — When  it  is  provided  by  a  statute 
tliat  a  fine  shall  belong  to  a  municipal  cor- 
poration, a  conviction  which  condemns  an 
offender  to  pay  such  a  fine  to  an  officer  of 
the  corporation,  and  not  to  the  corporation 
itself,  is  void  and  will  be  quashed  upon  cer- 
Oormri,  Wilcox  v.  Montreal,  23  Que.  S.  G. 
3& 

Flv«  brieade  —  Defective  appliances  — 
Negligence.  Montreal  v.  Enright,  3  E.  L. 
B.  129. 

Formatioii  of  Tillace  mmiieipalit  j — 

PetitioH  for — WithdrauxU  of  signatures  — 
Jurisdictum.] — ^After  two-thirds  of  the  resi- 
dents of  a  locality  have  signed  a  petition 
demanding  the  formation  of  their  territory 
into  a  village  municipality,  the  county  coun- 
cfl  Is  sufficiently  seised  of  such  petition,  and 
tbe  fact  tliat  certain  of  the  signers  with- 
draw their  signatures  so  that  there  no  longer 
temain  two-thirds  of  the  residents  upon  ihe 
petition,  does  not  take  away  the  jurisdiction 
of  tbe  council ;  and  the  proceedings  which  it 
subsequently  takes  are  not  in  excess  of  its 
jurisdiction.  Judgment  in  20  Que.  S.  G. 
3S9,  reversed.  Martin  v.  Arthahaska,  21 
Que.  S.  G.  119. 

HospitAl  maiateaanoe  —  Liability  for 
negligence  of  officers  and  servants  employed 
— ^Death  of  patient  —  Nonfeasance — ^Public 
Health  Act — ^Pleading — Statement  of  claim 
—  Motion  to  strike  out  as  disclosing  no 
reasonable  cause  of  action  —  Rule  261  — 
Sommary  dismissal  of  action.  Butler  v. 
Toronto,  10  O.  W.  R.  876. 

I»tfagyaration  of  oity  —  Separation 
from  county — Agreement  between  county  and 
city — Adjustment  of  assets  and  liabilities — 
County  had  large  surplus  on  hand — Not  taken 
into  consideration  in  adjustment — Right  of 
dty  to  share  in  the  surplus  —  Mun,  Act 
iOnt.)  1903,  s.  408.]-<:ity  of  Woodstock 
brought  action  to  recover  part  of  a  surplus 
fond,  amounting  to  $37,000,  standing  to  the 
credit  of  defendant,  county  of  Oxford,  at  the 
time  of  the  separation  of  said  city  from  said 


county.  There  had  been  an  adjustment  of 
assets  and  liabilities  between  the  munici- 
palities, but  this  surplus  fund  had  not  been 
taken  into  consideration  nor  dealt  with  in 
any  way.  Plaintiff  city  alleged  that  in  vir- 
tue of  their  incorporation  Act  and  of  the 
Municipal  Act,  they  were  entitled  to  re- 
ceive some  part  of  the  surplus  in  question. — 
At  trial  Mulock,  G.J.Ex.D.,  held,  that  under 
s.  408  of  the  Municipal  Act.  the  surplus 
formed  part  of  the  general  fund  of  the  county 
and  was  at  the  disposal  of  the  county,  be- 
cause not  otherwise  appropriated:  and  that 
the  Municipal  Act  did  not  entitle  a  minor 
municipality  to  maintain  an  action  against 
the  county  to  recover  a  share  of  the  county 
moneys,  and  dismissed  the  action.— Gourt  of 
Appeal  held  that  in  no  case  could  the  sur- 
plus have  been  dealt  with,  unless,  perhaps, 
by  consent  of  all  the  municipalities,  and 
from  no  point  of  view  did  it  appear  that 
plaintiff  city  was. entitled  to  share  in  the 
fund,  and  dismissed  the  appeal  with  costs. 
Garrow  and  Maclaren,  JJ.A..  dissenting. 
Woodstock  v.  Oofford  (1910)  17  O.  W.  R. 
176,  2  O.  W.  N.  134,  O.  L.  R. 

Injury  to  bnildin^  —  Use  of  expUh 
sives  —  Works  authorised  by  statute.} — A 
municipal  corporation  are  liable  for  damage 
to  buildings  from  vibration  caused  by  the 
use  of  explosives  in  the  prosecution  by  the 
corporation  of  work  under  legislative  author- 
ity, however  carefully  used.  Murdock  v. 
Westmount\  33  Que.  S.  G.  243,  4  E.  L.  R. 
409. 

Injury  to  bnildinss  by  noasnres 
taken  by   serrants   of   oorporatioa  — 

Vis  major  —  Fire  department.] — Measures 
taken  by  officers  and  servants  of  a  munici- 
pal corporation,  in  accordance  with  the  law, 
for  extinguishing  and  preventing  the  spread 
of  fires,  do  not  render  the  corporation  liable 
for  injury  thereby  to  the  property  burnt  or 
neighbouring  property.  They  are  regarded 
as  the  necessary  result  of  vis  major.  Val- 
li^es  y.  Montreal,  33  Que.  S.  G.  250. 


Inqnlry  into  nnnlcipal   eleotioa  — 

Powers  of  council  —  "Good  government  of 
the  muni<*ipality'*  —  Ratepayer  —  Injunction 
— Conduct  of  inquiry  —  Evidence  —  Wit- 
nesses —  Ballot  papers.] — Held,  that  the 
council  of  a  city  had  power  under  s.  324  (1) 
of  the  Municipal  Act,  1903,  to  order  an  in- 
quiry by  a  Gounty  Court  Judge  into  an  elec- 
tion for  members  of  the  council  and  board 
of  education,  at  which  it  was  alleged  that 
corrupt  practices  had  prevailed ;  the  election 
being  a  "matter  connected  with  the  good 
government  of  the  municipality,"  within  the 
meaning  of  the  enactment: — Held,  also,  that 
the  High  Court  could  not,  in  an  action  by  a 
ratepayer  for  an  injunction,  interfere  with 
the  conduct  of  the  inquiry  by  the  Judge  in 
regard  to  the  admission  or  rejection  of  evi- 
dence, the  examination  of  ballot  papers,  com- 
pelling witnesses  to  answer  incriminating 
questions,  etc.  Lane  v.  Toronto,  24  G.  L.  T. 
228,  7  O.  L.  R.  423,  3  O  W.  R.  269. 

Iiiabllity  for  arrest  —  Warrant  of 
mayor  —  Execution  by  special  constables.] — 
The  execution  of  a  warrant  of  arrest,  signed 
by  the  mayor  of  a  municipality,  and  intrusted 
to  special  constables  of  the  municipality, 
does  not  make  the  municipal  corporation  re- 
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sponsible  for  the  consequences  of  the  arrest; 
the  constables  in  making  the  arrest  acting 
only  in  the  execution  of  the  functions  for 
which  they  are  employed.  Milton  v.  Muni- 
cipality  of  Got4  St,  Paul,  24  Que.  S.  C.  541. 

Iiiability  for  lloodins  of  lands — Cul- 
Tert  —  Negligence  —  Owner  —  EiVidence. 
Jephson  v.  Niagara  Falls,  3  O.  W.  R.  »38. 

Maintenaaoe  of  lunatlos  —  Contrihu- 
tion  by  municipaUty  —  Collector  of  provin- 
cial revenue  —  Action  —  Statutory  formal- 
ities regarding  confinement  of  lunatics.] — 
The.  remedy  of  the  collector  of  provincial 
revenue  against  municipal  corporations  for 
the  recovery  of  what  they  should  contribute 
to  the  maintenance  of  lunatics  (R.  S.  Q., 
Art.  3225)  is  subject  to  the  strict  obser- 
vance of  the  formalities  prescribed  for  the 
confinement  of  lunatics  (R.  S.  Q.  Art  3195 
et  seq.)  Therefore,  an  action  against  a 
county  corporation  for  the  recovery  of  a  con- 
tribution to  the  maintenance  of  lunatics  con- 
fined, without  the  production  of  certificates 
following  forms  E.  and  I.  (R.  S.  Q.  Art. 
3195o)  of  the  mayor  or  a  councillor  and  of 
the  secretary-treasurer  of  any  municipality 
within  the  territory  of  the  county,  should  be 
dismissed.  Fortier  v.  Quebec,  33  Que.  S.  C. 
97. 

Mtsnomer  —  Amendment  —  Penalty  — 
Affidavit,] — ^Wh<pre  a  corporation  whose  true 
name  was  "La  corporation  de  la  paroisse  de 
St.  Columban  de  Sillery"  commenced  an  ac- 
tion under  the  name  of  "La  corporation  de  la 
municipality  de  St.  Columban  de  Sillery/' 
its  action  was  dismissed  upon  exception  to 
the  form,  though  the  writ  might  have  been 
amended  had  an  application  been  made  for 
leave  to  do  so.  A  municipal  corporation 
which  sues  for  a  penalty  incurred  by  the  in- 
fraction of  one  of  its  by-laws,  ought  to  fur- 
nish the  affidavit  required  by  Art.  6716  of 
the  consolidated  statutes  of  Quebec.  Corp. 
de  SiVery  v.  McCone,  26  Que.  S.  C.  464. 

Monioipal  election  —  Voting  on  by-law 
—Unsafe  condition  of  polling  place — Injury 
to  voter — ^Liability  of  corporation  —  Negli- 
gence— Winnipeg  charter.  R.  S.  M.  1902  c. 
77 — ^Deputy  returning  officer — ^Appointment 
—Fixing  polling  places — Statutory  agency — 
Respondeat  superior.  Oarbutt  v.  Winnipeg, 
9  W.  L.  R.  550. 

Nesliseaee  —  Explosion  —  Injury  to 
property  —  Failure  to  observe  by-taios  — 
Enforcement  of  by-law  optional,] — In  an  ac- 
tion against  the  corporation  of  the  city  of 
Montreal  for  damages  for  the  loss  of  a  horse, 
caused  by  an  explosion,  an  allegation  of  neg- 
ligence and  fault  on  the  part  of  the  defend- 
ants' employees  in  not  causing  the  by-laws 
in  force  to  be  observed,  is  sufficient  to  shew 
a  right  of  action  an  inscription  in  law  on 
the  part  of  the  defendants,  alleging  that  the 
enforcement  of  the  by-law  in  question  was 
optional,  will  be  dismissed.  Lauzon  y.  Mont- 
real, 10  Que.  P.  R.  49. 

Notiee  —  City  charter.]  —  The  require- 
ment of  notice  under  s.  301  of  the  charter 
of  the  city  of  Montreal  (62  Y.  c.  58)  applies 
only  to  by-laws  enacted  under  s.  12  of  the 
charter.  Wilder  y.  Montreal,  26  Que.  S.  O. 
504. 


Ovemtion  of  railway  —  Use  of  streets 
—  By-law  or  resolution.]  —  By  the  Nova 
Scotia  statute  63  V.  c.  176.  the  appellant 
company  were  granted  powers  as  to  the  use 
and  crossing  of  certain  streets  in  the  town, 
subject  to  such  regulations  as  the  town  coun- 
cil might  from  time  to  time  see  fit  to  make 
to  secure  the  safety  of  persons  and  property: 
— Held,  that  such  regulations  could  only  be 
made  by  by-law,  and  that  the  by-law  maiking 
such  regulations  would  be  subject  to  the  pzo- 
visions  of  s.  264  of  the  Towns  Incorporation 
Act,  R.  S.  N.  S.  1900,  c.  71.  Liverpool  d 
Milton  Rw.  Co.  v.  Liverpool,  23  G.  L.  T. 
180.  33  S  C.  R.  180. 

Parks  —  Establishment  of  —  By-Iatr  — 
Dedication  of  land  held  by  corporation  in  fee 
— Subsequent  leases  for  building  purposes — 
Injunction — Private  plaintiff — Interest.  ]  — ^A 
by-law  was  passed  by  the  defendant  corpora- 
tion in  1880  purp9rting  to  establish  a  park 
on  the  "  Island,"  which  was  granted  to  the 
corporation  by  the  Crown  in  fee  in  1867,  and 
certain  lots  were  designated  therein  which, 
*'  with  such  other  lands  as  may  hereafter  be 
obtained  from  lessees  or  otherwise,"  were  to 
form  a  park.  Other  lands  were  in  1887 
directed  to  be  taken  and  expropriated  in  order 
to  enlarge  the  **  Island  Park/'  but  no  general 
plan  or  scheme  for  park  improvements  was 
considered  till  1901,  when  a  special  committee 
was  appointed  to  elaborate  a  plan.  The  de- 
fendant corporation  from  1880  till  1901  acted 
on  the  belief  that  there  was  power  to  deal 
with  the  land  designated  as  park  land«  by 
leasing  it,  imposing  and  collecting  rent  and 
taxes,  improving  on  the  laying  out  of  new 
streets  on  registered  plans,  and  otherwiae 
exercising  the  control  of  owners.  The  park 
scheme  was  not  abandoned,  but  the  details 
and  the  area  were  modified  from  time  to  time 
by  successive  councils: — Held,  that  the  cor- 
poration had  not  exceeded  their  powers  in 
BO  dealing  with  the  land  designated.  The 
doctrine  of  irrevocable  dedication  is  not 
applicable  to  the  case  of  a  parte  which  is 
established  by  by-law  out  of  land  belonging 
to  the  corporation  as  owners  in  fee.  The  fact 
of  corporate  action  being  embodied  in  a  by- 
law implies  its  revocability : — Held,  also,  that 
S.,  who  was  joined  as  a  plaintiff,  claiming 
under  a  lease  made  prior  to  the  park  scheme, 
and  renewed  in  1895.  after  registration  of 
plans  made  in  1883  and  1890,  which  shewed 
that  the  corporation  had  sanctioned  the  sub- 
division of  the  lands  in  question  into  build- 
ing lots,  had  not  such  an  interest,  by  reason 
of  a  special  grievance,  as  would  entitle  her 
to  have  the  corporation  restrained  from 
granting  to  the  defendant  L.  a  building  lease 
of  part  of  the  lands.  Attomey-Oenerel  i. 
Toronto,  23  C.  L.  T.  284,  6  O.  L.  R-  159, 
2  O.  W.  R.  539. 

Panper  —  Support  —  R.  8.  N.  8. 
(1909),  e.  50,  s.  25—DisabUity  of  father 
and  grandfather.]  —  Action  against  father 
and  grandfather  to  recover  moneys  paid  out 
by  plaintiff  for  maintenance  of  M.  There 
being  no  direction  as  to  manner  in  which  M. 
is  to  be  relieved  and  no  refusal,  action  dis- 
missed. The  above  statute  does  not  apply 
to  past  maintenance.  Overseers  v.  Stevens, 
7  B.  L.  R.  663.    * 

Pajment  for  sheep  killed  by  doss  — 

Sheep  Protection  Act,  s.  18 — Municipal  Acf, 
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190S^  9,  537,]  —  Plain tiflfB  sheep  had  been 
killed  by  dogs.  Defendants  had  their  in- 
spector appointed  by  by-law  under  s.  537 
Consolidate  Municipal  Act,  to  estimate  value 
of  these  sheep : — Held^  that  there  was  no  ap- 
peal from  his  valuation,  and  that  under  s. 
18  of  Sheep  Protection  Act,  it  was  discre- 
tionary on  defendants  to  pay  two-thirds  of 
that  value  or  a  smaller  sum.  Craig  V. 
Maiahide,  Liddle  v.  Malahide,  13  O.  W.  R. 
68a 


it  of  momej  act  owing — Right 
to  repayment  —  Inspector  of  hightoayB  — 
Work  not  anthoriMed  hy  councU,]  —  1.  A 
municipal  corporation  which  pays  a  sum 
that  it  does  not  owe,  has  the  right  to  com- 
pel repayment,  even  if  the  members  of  its 
council,  who  have  ordered  the  payment  of 
it,  knew  that  it  was  not  owing. — 2.  An  in- 
spector of  highways  who,  without  having 
been  authorised  thereto  by  the  council,  has 
caused  work  to  be  done  which  the  rate- 
payers have  neglected  to  do,  has  not  the 
right  to  make  the  corporation  pay  the  cost  of 
It.  Corp.  de  Ste.  Foye  v.  Laberge,  35  Que. 
8.  a  373. 

Poaml  laws  — Strict  construction  — 
Hemming  of  the  expression  "  legally "  in  a 
penal  clause  —  Informalities  in  municipal 
proceedings,'] — Laws  involving  penal  conse- 
quences should  be  strictly  interpreted  and  ap- 
plied only  to  meet  the  cases  for  which  they 
were  passed.  Disqualification  which  might 
be  incurred  by  the  members  of  a  municipal 
corporation  **  who  authorise  the  payment  of 
money  of  the  city  exceeding  the  amount  pre- 
vioosiy  voted  and  legally  placed  at  the  dis- 
posal of  the  council,"  is  not  incurred  by  the 
members  of  the  finance  committee  of  such 
council  who  authorise  an  unforeseen  neces- 
aiy  expenditure  to  give  effect  to  a  resolu- 
tion of  the  council,  when  there  are  at  the 
latter's  disposition,  moneys  available  for  sim- 
ilar expenditures  and  sufficient  to  cover  the 
amount  voted  in  the  present  instance. — ^An 
informality  in  procedure  which  might  have 
invalidated  the  voting  of  money  or  even  the 
resolution  placing  the  fund  is  question  at 
the  disposal  of  the  council,  but  which  does 
not  entail  absolute  nullity  and  causes  no 
real  prejudice,  is  not  included  in  the  ex- 
pression "legally  placed  at  the  disposal" 
etc  contained  in  the  clause  above  cited.  It 
follows  that  the  adoption  of  the  resolution 
I7  the  council,  the  absence  of  the  control- 
ler's certificate  establishing  the  existence  of 
the  fund,  the  omission  of  the  amount  to  be 
•pent,  are  not  reasons  which  would  author- 
ise the  application  of  the  disqualification 
clause.  Lapointe  V.  Larin,  19  Que.  K.  B. 
14«.  (Reversed  in  the  Supreme  Court,  Feb- 
maiy,  1910.  Leave  to  appeal  to  the  Privy 
Coondl  granted.    Appeal  pending.) 


lajvxles  —  Notice  of  action — 
PleaiiMg.} — In  an  action  for  the  recovery  of 
damages  against  the  corporation  of  a  town, 
tbe  absence  of  previous  notice  required  by 
the  charter  of  such  corporation  must  be 
■pedally  pleaded.  Sullivan  v.  Magog,  18 
One.  8.  C.  107. 


—  Obscure  and  unintdH- 
gihle  clauses — Action  to  annul — Petition  to 
ffesh,] — ^An  action  before  the  Superior 
Court  will  not  lie  to  annul  a  proces-verbdl 


on  the  ground  that  clauses  in  it,  relating  to 
some  of  the  work  to  be  performed,  are  drawn 
in  obscure  or  even  unintelligible  language. 
The  proper  course  for  the  parties  interested 
is  to  have  tbe  instrument  amended  and  its 
meaning  made  clear  in  the  manner  provided 
by  law. — Actions  to  annul  and  petitions  to 
quash  are  different  remedies  and  while  the 
matter  may  be  resorted  to,  within  the  pre- 
scribed delay,  to  have  informal  proceedinsrs 
set  aside,  the  former  will  not  avail  for  the 
purpose,  after  such  delay  has  expired,  and  in 
a  case  in  which  tiie  document  impeached 
does  not  impose  an  illegal  burden  upon  the 
plaintiff.  Cinet  d  St.  Louis  de  Oomague 
(1909),  19  Que.  K.  B.  222. 

Proees-Torbal  —  Report  of  special  sup- 
erintendent— Time  for — Costs.] — The  peri<»d 
within  which  the  special  superintendent 
charged  with  making  a  proc^s-verbal  must 
make  his  report  to  the  council,  pursunut  to 
Art.  794  of  the  Municipal  Ck>de,  is  not  fixed 
under  penalty  of  nullity.  It  may  bo  given 
effect  to,  according  to  the  provisions  of  tbe 
Code,  by  a  proc^s-verbal  deposited  with  a 
report  a  day  or  two  after  the  time  fixed, 
uidess  some  real  injustice  will  result  from 
it;  and  the  special  superintendent  has  the 
right  to  recover  the  costs  of  it  from  the  cor- 
poration whose  council  has  appointed  him. 
Demers  v.  St.  Jean,  28  <^e.  S.  G.  371. 

Pnblio  batli  —  Drowning  of  bather  — 
Negligence — Liability.] — Where  a  bather  was 
drowned  in  a  public  bath  kept  by  a  dty 
corporation  and  under  their  control,  the 
circumstances  that  at  the  time  (a)  the 
guardian  was  not  in  a  fit  state  of  health, 
(b)  that  he  was  not  properly  clad,  and  (c) 
Uiat  the  life-saving  apparatus  was  inade- 
quate, are  not  sufficient  reasons  for  holding 
the  city  at  fault  and  liable,  in  the  absence  of 
evidence  that  they  were  the  cause  of  or  con- 
tributed to  the  actual  drowning.  Montreal 
V.  Duplessis,  15  Que.  K.  B.  548. 

Publie  doolc  —  Invitation  to  use  —  Col- 
lapse.]— Under  the  authority  conferred  by  s. 
562  of  the  Municipal  Act,  R.  S.  O.  c.  223, 
the  defendants,  a  municipal  corporation, 
built  a  dock  on  the  Detroit  river,  and  passed 
a  by-law  providing  for  the  collection  of 
wharfage  fees  from  those  using  the  dock, 
one  item  of  the  tariff  of  fees  being  ten  cents 
per  thousand  for  loading  and  unloading 
bricks;  a  period  of  forty-eight  hours  was 
allowed  for  removing  freight  placed  on  the 
dock,  and  fifty  per  cent,  was  to  be  added  if 
that  period  was  exceeded.  The  plaintiff  un- 
loaded 34,000  bricks  from  a  vessel  upon  a 
dock,  whereupon  the  dock,  being  by  reason 
of  some  defect  incapable  of  sustaining  such 
a  weight,  collapsed,  and  the  greater  part  of 
the  brick  were  sunk  and  lost  to  the  plaintiff: 
— Held,  that  the  defendants,  having  placed 
the  dock  in  such  a  position  as  invited  any 
vessel  owner  desiring  to  unload  a  cargo  to  do 
so,  if  prepared  to  pay  the  dock  charges, 
which  the  statute  gave  the  defendants 
authority  to  levy,  and  having  passed  a  by- 
law establishing  tolls  for  the  use  of  it, 
thereby  invited  the  public  to  make  use  of  it 
for  such  purposes  as  public  docks  are  ordi- 
narily used  for,  and,  if  they  wished  to  limit 
the  use  of  it,  they  should  have  made  that 
known  in  some  public  way;  and,  the  evi- 
dence shewing  that  the  mode  adopted  in  this 
case  of  unloading  and  piling  the  bricks  was 
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that  usually  adopted  at  public  docks,  the 
defendants  were  liable  for  the  loss.  Thomp- 
Bon  V.  Sandwich,  21  G.  L.  T.  206,  1  O.  L.  U. 
407. 

Public  works  —  Proods-verbdl  —  Rate- 
payer— Mandamus.] — ^A  municipal  corpora- 
tion, in  an  action  by  a  ratepayer  regularly 
brought,  will  be  ordered  to  construct  works, 
fences,  &c.,  prescribed  by  a  proc^a-verbdlf 
and  such  ratepayer  is  not  obliged  to  proceed 
against  each  one  of  the  owners  or  occupants 
of  the  lands  liable  for  such  works;  but  in 
default  of  the  corporation  performing  such 
works  within  a  certain  time,  the  CJourt  will 
authorise  such  ratepayer  to  do  them  or 
cause  them  to  be  done  at  the  expense  of  the 
corporation.  Rousseau  v.  Blandford,  21 
Que.  S.  G.  464. 

Bight  of  appeal  to  tl&e  eom&tj  ooun- 
oil  from  the  deeisions  of  the  local 
council  —  Refusal  of  a  request  to  place 
roads  under  the  charge  of  the  corporation — 
Case  where  the  county  council  may  exercise 
the  powers  of  the  local  council — Enquiry  he- 
fore  the  county  council — By-law  setting  forth 
ultra  petita,  other  requests.] — ^There  is  an 
appeal  to  the  county  council  from  the  de- 
cision of  the  local  council  rejecting  a  peti- 
tion to  place  the  roads  under  the  control  of 
the  council  of  the  parish.  The  county  coun- 
cil seized  by  way  of  appeal  of  the  above 
mentioned  request,  may  if  the  majority  of 
the  members  of  the  local  council  have  a 
personal  interest  in  the  question,  exercise  all 
the  powers  of  this  council  which  appertain  to 
it,  Art  136  G.  M.  A  county  council  that 
adopts,  in  such  a  case,  a  by-law  to  put  the 
roads  under  the  control  of  the  municipality 
in  the  manner  provided  in  Art.  535  G.  M., 
exercises  administrative  functions  and  is  not 
bound  to  make  an  inquiry  touching  the  facts 
if  it  is  sufficiently  informed  by  the  know- 
ledge of  its  members.  A  by-law  providing 
that  the  roads  of  the  municipality  shall  be 
under  the  immediate  control  and  charge  of 
corporation,  following  the  provisions  of  Art. 
535  G.  M.,  is  sufficiently  in  accord  with  a 
prayer  of  those  interested,  "to  put  all  the 
roads  under  the  control  of  the  parish  council 
for  all  the  works  that  are  to  be  done  in  the 
future  for  the  good  maintenance  of  the  said 
roads."  It  can  not  be  set  aside  under  the 
pretext  that  it  provides  for  what  was  not 
demanded.  St,  Charles  v.  Ponteuf,  18  Que. 
K.  B.  380. 

Bighte  of  telephone  oompanj  —  Use 

of  municipal  bridge— yfurisdiotion  of  Court 
based  on  damages — Railway  commission  — 
45  F.  (Dominion)  c.  9&—R.  S,  C,  1906,  o.  57, 
s.  248.] — Latchford,  J.,  refused  to  make  a 
declaration  that  a  telephone  company  had  not 
the  right  to  erect  tdephone  poles  upon  a 
bridge  built  by  a  municipality,  or  grant  a 
mandatory  injunction  commancHng  the  tele- 
phone company  to  remove  its  poles  from  the 
bridge,  as  no  actual  damage  was  proved  to 
have  been  suffered,  which  was  necessary  to 
sustain  any  such  actions,  and  as  R.  S.  G. 
1906,  c.  37,  s.  248,  did  not  apply  to  existing 
telephone  lines: — Dicta,  the  municipality, 
however,  have  the  right  under  R.  S.  G.  1906, 
c.  37,  8.  248,  8.-8.  9,  to  apply  to  the  Board 
of  Railway  Commissioners  to  have  the  poles 
removed.  Haldimand  T.  BeU  Telephone  Co, 
(1911),  19  O.  W.  R.  335,  2  O.  W.  N.  1154. 


Sale  of  eorporate  proporiy  —  Cosi- 
mittee  of  coumA — Authority  to  sett — Ratifir- 
cation,] — ^A  committee  of  a  municipal  coun- 
cil cannot,  unless  authorised  by  the  coundl* 
sell  corporate  property,  and,  if  they  do,  an 
action  lies  against  them  by  the  corporatioo 
for  any  loss  incurred  thereby. — Sncb  illegal 
sale  cannot  be  ratified  by  resolution  of  the 
council  carried  by  the  votes  of  the  members 
of  the  committee.  Ifew  Glasgow  T.  ^rowii, 
39  S.  G.  R.  586. 


Sale    of    lands    of    corporation    te 
other  than  the  hishost  bidder  — ;  i2€a- 

sons  actuating  aldermen  —  Oood  /otfiL] — 
Where  the  action  of  a  municipal  corporatioB 
in  selling  real  estate  of  the  corporation  to  a 
person  other  than  the  highest  bidder  is  called 
in  question: — Held,  that  it  is  sufficient  if 
the  Gourt  find  (1)  that  the  council  acted  in 
perfect  good  faith,  and  (2)  that  they  had 
reasons  before  them  which  they  might 
reasonably  have  considered  good  and  soffi- 
cient  to  justify  their  action.  PhilUps  ▼. 
Belleville,  11  O.  L.  K.  256,  7  O.  W.  R.  49. 

Seeretary-treasnrer  —  Account-^Pey- 
ment  for  services — Absence  of  authorisation 
— Resolutions  of  council — Limitation  of  ac- 
tions —  Public  officer  —  Rule  536,  J.  0. — 
Settled  accounts — Audit  —  Counterclaim  — 
Interest — Costs.] — In  an  action  for  an  ac- 
count against  the  secretary-treasurer  of  the 
plaintiff  municipality,  the  defendant  in  ac- 
counting was  credited  with  $160  paid  out  to 
himself  for  services  in  collecting  taxes  from 
Doukhobors: — Held,  that  this  payment  was 
not  authorised  by  virtue  of  resolutions  of 
the  plaintiff's  council  authorising  the  de- 
fendant to  collect  all  taxes  and  *'  to  pro- 
ceed at  once  to  collect  from  Doukhobon,** 
and  "  that  all  the  expenses  of  the  council 
in  the  conduct  of  the  Doukhobors  be  paid," 
nor  otherwise  authorised. — ^The  defendant 
set  up  that  he  was  protected  by  Rule  536  of 
the  Judicature  Ordinance,  this  action  not 
having  been  brought  within  six  months  after 
the  cause  of  action  arose. — Held,  that  the 
Rule  refers  to  an  action  for  some  act  tliat 
has  be^i  committed  in  pursuance  of  the  de- 
fendant's duty  as  a  public  officer,  and  does 
not  apply  in  this  case. — Held,  also,  that  the 
accounts  were  not  settled  between  the  plain- 
tifb  and  defendant;  the  auditing  was  not 
done  by  or  on  behalf  of  the  plaintiffs  nor 
adopted  by  them. — Held,  also,  that  the  de- 
fendant was  not  entitled  to  interest  on  his 
counterclaim. — Held,  also,  that  the  defend- 
ant should  pay  the  costs  of  the  action,  thoii|& 
the  balance  found  in  favour  of  the  plaintiff 
was  very  small.  Local  Improvement  Distnei 
16  D.  2  V.  Ferrie  (1910),  14  W.  L.  R.  222. 

Snow  fences  —  By-law  —  Conditiimel 
undertaking  by  municipality  to  pay  for  fences 
— Compulsory  arbitration — Municipal  Act.] 
— The  defendants'  council  passed  a  by-law 
enacting  "  that  where  the  road  is  liable  to  be 
blocked  with  snow  in  winter,  and  where  hi 
the  opinion  of  the  council  such  drifts  wooM 
be  prevented  by  the  removal  of  any  .  .  • 
fence  and  replacing  the  same  by  wire  or  other 
fence,  the  council  may  order  the  removal  of 
such  fence  .  .  .  and  in  the  removal  of 
such  fence  or  fences  by  the  owners  and  tlie 
erection  of  such  wire  or  other  fences  as  the 
council  shall  direct,  the  parties  erecting  such 
wire  or  other  fences  shall  be  paid  out  of  the 
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general  fnndB  of  the  mmiicipality  a  sum 
not  exceeding,  etc  The  plaintiff,  before 
ezectiiig  certaui  wire  fencingt  submitted  his 
contract  for  it  to  the  council  through  A., 
and  at  a  session  of  the  council,  and  in  the 
presence  of  the  township  clerk  and  several 
councillors,  the  reeye  expressed  to  A.  the 
opinion  and  order  of  the  council  that  the 
plaintiff's  existing  fence  should  be  removed, 
and  its  direction  for  or  approval  of  the  erec- 
tion of  the  proposed  wire  fence ;  and  A.  com- 
municated this  order  and  direction  to  the 
plamtiff,  and  thereupon  the  plaintiff  removed 
his  existing  fence  and  had  the  wire  fencing 
in  qnestion  erected: — Held^  that  the  de- 
fendants were  liable  to  pay  for  the  wire 
fencing.  The  by-law  was  a  conditional 
undertaking  by  them  to  pay,  and  the  plaintiff 
had  fulfilled  the  required  conditions. — By 
the  Act  respecting  Snow  Fences,  R.  S.  O. 
1897  c.  240,  s.  1,  "If  the  council  and  the 
owner  cannot  agree  in  respect  to  compensa- 
tion to  be  paid  by  the  council,  then  the  same 
shall  be  settled  by  arbitration  in  the  manner 
provided  in  the  Municipal  Act,  and  the 
award  so  made  shall  be  binding  upon  all 
parties:" — Semhle,  that  this  did  not  pre- 
dode  the  jurisdiction  of  the  Ck>urt,  where,  as 
here,  the  parties  were  not  merely  unable  to 
tgree  aa  to  the  amount  of  compensation,  but 
the  municipal  corporation  wholly  repudiated 
liaMlity.  Brohm  v.  SomerviUe,  11  O.  L.  R. 
588,  7  O.  W.  R.  721. 

Speeial  verbal  notioe  giTen  by  tele- 

yboae.] — The  notice  required  by  the  third 
paragraph  of  article  397  M.  O.  may  be  given 
by  telephone.  In  any  event,  when  the  notice 
has  been  given  in  this  manner  and  the  person 
notified  has  acquiesced  thereto  by  perfomdng 
the  work  which  was  the  subject  of  the  notice, 
he  cannot  complain,  under  artide  16  M.  O., 
of  the  informality  of  the  notice  unless  he 
estahliahea  that  he  thereby  suffered  a  real 
prejudice.  Beffin  v.  Crawford  (1911),  39 
Que  S.  C.  539. 

SnbdiTiaioB  —  Property  subject  to  par- 
Ution.'i — ^The  property  the  division  of  which 
is  referred  to  in  Art.  86,  C.  M.,  in  the  case 
of  the  division  or  sub-division  of  municipali- 
ties, la  that  of  their  private  domain  and  not 
of  the  public  domain,  of  which  they  have 
only  the  administration.  Parish  of  Si, 
Denis  v.  ViUage  of  Si.  Denis,  15  Que.  K.  B. 

Tax  azemptioB  —  By-law  —  Bonus  to 
company — Ck>nditions  —  Ratification — ^Breach 
by  company — Forfeiture — ^Demurrer — Judg- 
ment **  a  quo/*  Commercial  Rubber  Co,  V. 
Jerome,  4  E.  L.  R.  56. 


Tas  ezemptioB  —  Resolution  of  council 
—Discrimination  —  Establishment  of  indus- 
try ~- S6  V.  c.  81,  s,  1  (N,B,)  ]— By  s.  1  of 
36  y.  c  81,  the  New  Brunswick  legislature 
anthorixed  the  town  council  of  Woodstock 
from  time  to  time  to  "  give  encouragement  to 
manufacturing  enterprises  within  the  said 
town  by  exempting  the  property  thereof  from 
taxation  for  a  period  of  not  more  than  ten 
years,  by  a  resolution  declaring  such  exemp- 
tion.'* In  1892  the  council  passed  the  fol- 
lowing resolution:  "That  any  company 
establishing  a  woollen  mill  in  the  town  of 
Woodstock  be  exempted  from  taxation  for  a 
period   of    ten    years:" — Held,    per    Davies, 


Idington  and  Madennan,  JJ.,  that  this  reso- 
lution provided  for  discrimination  in  favour 
of  companies  and  against  individuals  who 
might  establish  a  woollen  mill  or  mills  in  the 
town,  and  was  therefore  void.  City  of  Ham- 
ilton V.  Hamilton  Brewing  Association,  38 
S.  C.  R.  239,  followed.— HcW,  per  Davies, 
J.,  that  the  resolution  exempting  any  com- 
pany, and  not  any  property  of  a  company, 
was  too  indefinite  and  uncertain  to  found  an 
exemption  upon. — In  1893  a  woollen  mill  was 
established  in  Woodstock  by  the  Woodstock 
Woollen  Mills  Co.,  and  operated  for  some 
years  without  taxation.  In  1899  the  mill 
was  sold  under  execution,  and  two  months 
later  the  Garleton  Woollen  Mills  Co.  (appel- 
lants) were  incorporated,  and  acquired  the 
mill  from  the  purchaser  at  the  sheriff's  sale, 
and  had  operated  it  since: — Held,  that  the 
appellants  could  not  by  so  acquiring  the  mill 
which  had  been  exempted  be  said  to  have 
*'  established  a  woollen  mill,"  without  shew- 
ing that  when  it  was  acquired  it  had  ceased 
to  exist  as  such,  which  they  had  not  done. 
Judgments  in  3  N.  B.  Eq.  138,  37  N.  B.  R. 
545,  affirmed.  Carleton  Woollen  Co.  v.  Town 
of  Woodstock,  27  C.  L.  T.  316,  28  S.  O.  R. 
411. 

Tort  —  Breach  of  by-laws  —  Police  pro- 
tection,]— The  municipal  corporation  are  not 
liable  to  a  citizen  for  damages  suffered  by 
him  in  one  of  the  streets  of  the  municipality 
by  reason  of  an  assault  upon  him,  in  breach 
of  the  by-laws  of  the  city,  even  where  gross 
negligence  in  not  providing  police  protection 
is  alleged.  Ratteau  v.  Drosse,  28  Que.  S.  C. 
208. 

Townahip  by-la'or  lloexisia^  storaee 
of  ennpovder  —  Contract  wxth  powder 
company — Repeal  of  by-law — Mala  fides — 
Expenditure  by  licensees  —  QuMhing  repeal- 
ing by-la^,] — A  township  passed  a  by-law 
licensing  the  applicant  company  to  erect  a 
storage  warehouse  for  gunpowder,  the  license 
being  for  5  years.  The  company  spent  a 
large  sum  in  buildings  and  leased  certain  pro- 
perty. Property  owners  adjoining  the  ware- 
house shortly  after  the  company  began  stor- 
ing the  gunpowder,  petitioned  the  council  to 
cancel  the  license,  the  result  being  that  the 
council  passed  a  by-law  repealing  the  licen- 
sing by-law.  The  Court  holding  the  repeal- 
ing by-law  was  passed  in  bad  faith  quashed 
it.  Re  Hamilton  powder  Co,  and  Township 
of  Gloucester,  13  O.  W.  R.  661. 

Trespass  —  Taking  land  for  sidewalk — 
Remedy  —  Ascertainment  of  boundaries  — 
Restoration  —  Amendment,'] — Action  to  re- 
cover the  value  of  a  strip  of  land  in  front  of 
which  a  municipal  corporation  had  laid  a 
sidewalk.  The  real  matter  in  controversy  was 
the  extent  of  the  plaintiff*s  land.  The  Courts 
below  dismissed  the  action  on  the  ground 
that  the  proper  remedy  was  by  action  en 
homage  or  au  petitoUre.  In  order  to  put  an 
end  to  litigation,  the  Supreme  Court  of  Can- 
ada reversed  the  judgments  below  and 
directed  that  the  record  should  be  remitted 
to  the  trial  Court  to  ascertain  the  property 
affected,  all  necessary  amendments  being 
made,  and  that  plaintiff's  property  should  be 
restored  to  him,  defendants  having  offered 
this  in  their  pleadings.  Burland  v.  City  of 
Montreal,  33  S.  C.  R.  373. 


3035       HinnCIPAL  COBPOBATIONS— HEGAUVE  FBESCBIPTION.        3086 


Voter  at  afcimloipal  eleotion  injured 

— Respondeat  superior.] — Plaintiff  was  in- 
jured while  going  into  a  compartment  for 
marking  his  ballot  when  voting  on  a  money 
by-law.  The  Manitoba  Court  of  Appeal  in 
affirming  the  judgment  of  the  tried  Judge 
awarding  $250  damages,  held  the  deputy  re- 
turning officer  to  be  the  agent  of  the  defend- 
ants, who  on  the  principle  of  respondeat 
superior  were  responsible.  It  was  misfeas- 
ance, not  nonfeasance.  Garhutt  y.  Winni- 
peg, 9  W.  L.  R.  550. 

IVeights  and  measnres  —  By-law  re- 
quiring toeighing  of  coal  on  municipal  weigh 
scales — Municipal  Act,  R,  8.  M.  1902,  a  116, 
w.  368,  632  (t),  654  (f) —Ultra  vires- 
Restraint  of  trade — Monopoly.] — Under  s.-s. 
(f)  of  s.  654  of  the  Municipal  Act,  R.  S.  M. 
1902,  c.  116,  the  council  of  a  town  may  pass 
a  by-law  requiring  that  all  coal  sold  in  the 
town  shall  before  delivery  be  weighed  on  the 
public  weigh-scales  which  the  town  is  au- 
thorized by  S.-S.  (i)  of  8.  632  to  establish, 
and  that  the  person  delivering  such  coal  shall, 
at  time  of  delivery,  hand  to  the  purchaser  a 
certificate  of  the  true  weight,  signed  by  the 
public  weighmaster.  The  power  to  regulate 
the  sale  of  coal  enables  the  council  to  make 
the  above  provisions.  —  2.  Such  provisions 
cannot  be  regarded  as  in  restraint  of  trade. — 
3.  A  by-law  of  that  kind  is  not  in  contraven- 
tion of  s.  368  of  the  Act,  as  creating  a  mon- 
opoly in  the  weighing  of  coal,  being  only  part 
of  the  machinery  for  the  administration  of 
the  public  affairs  of  the  town.  In  re  Miller 
and  Town  of  Virden,  5  W.  L.  R.  49,  16  Man. 
L.  R.  479. 

IVork  done  —  Request  of  land  owner — 
Assessment  roU  —  Particulars — Pleading,] — 
In  an  action  for  work  done  by  a  municipal 
corporation  (the  plaintiffs),  for  land  owners 
in  the  municipality,  the  plaintiffs  will  be 
ordered  to  declare  whether  the  order  for  the 
work  was  oral  or  written,  and  if  written  to 
produce  the  writing.  2.  A  municipal  cor- 
poration suing  a  religious  community  for 
work  done  in  pursuance  of  an  assessment 
roll,  may  be  ordered  to  file  an  extract  from 
such  roU,  and  the  defendants  may  demand 
that  they  be  not  required  to  plead  before 
such  filing.  ViUage  of  Lorimier  v.  Commun- 
ity of  the  Sacred  Names  of  Jesus  and  Mary, 
6  Que.  P.  R.  368, 
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Unlawful  bnaineae— Art  1062  C.  G. 
See  Morel  v.  Morel,  19  Que.  S.  C.  123.  di- 
gested ante  col.  914. 


MUnrAIi  IK8UBAHOE  CO. 

See    I278UBA.NCE. 


See  AucnoNEEB — CoiiPAirr — ^Misno: 


NATUBAI.  OA8. 

See  00I7TBACT  —  Masteb  awd  Sebvaht  — 

Nbgligbnge. 


NATUBJJLI8ATION. 

See  Aliens — Constitdtional  Law. 


NAVIOABLZ:  WATEBS. 


See  CJoNSTiTunoNAL  Law  - 

Watebcottbsbs. 


Wateb  ahd 


NAVIOATION. 

See  Negugbnce  —  Ship  —  Wateb  ihd 

Watebcoubbbs. 


NAVIOATION,     HABBOUK8,    AMD 


:i><:J|i:4, 


See  OoNSTrrtrnoNAL  Law. 


MUNIOIPAIi  OOXTBTB  AOT. 

See  Judgment. 


See  Attachment  of  Debts  —  GBncnfAi. 
Law — Husband  and  Wnw— Intani^ 
LuNATio — Ship. 


MUNICIPAI.    EI^EGTIONS. 


See  EJECTIONS. 


PBOVINGIA* 


See  Abbest. 


See  Cbiminal  Law — Extbadition — Injuno- 
tion  —  Insubance — Ship — Wateb  and 
Watebcoubses. 


NEGATIVE  PBE8CBIPTIOV. 

See  Pbbscbiption. 
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NEGLECTING  FAMILT— NEGHGENCE. 
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TO     PBOVIDB 
FAMII.T. 


See  Criminal  Law. 


FOB 


NEGLIGENCE. 

L  AcnoHB  FOB  Nbouoenge,  9038. 
(a)   Generally,  3038. 
(5)   Under  statute,  3040. 
(e)  Statute     of     Limitations,        (See 
Limitation  of  Actions). 

2.  Animals,  3043. 

(a)  Carriage  of.    (See  Cabsixbb). 

ih)  Dangerous,  3043. 

(o)  On   or  near  tracks*      {See  Bail- 

WATS). 

3.  Buiij>iN08     3044. 

(a)  DemoUshing  and  removing  adjacent 

land,  3044. 
ih)   Unsafe  condition,  3045. 

(c)  Erection  of,  3050. 

4.  Ghildbkn    and    Oihebb    under    Dis* 

ABQJTT,    3052. 

5.  GONTBIBUTOBT    Nbouqence,    3063. 

6.  Damages,  3056. 

(a)  Compensation    to    person    injured, 

3056. 
(5)   Compensation  to  relatives,  3057. 
(e)  Excessive  damages,  3059. 

(d)  Miscellaneous  Cases,   3060. 

7.  Dbitino  Logs.  3061. 

&  Etidsncs  of  Neguqencb,  3062. 

9.  FOES,  3066. 

IOl  Highways,  3069. 

(a)  Accidents  on,  3069. 
ih)  Sidewalks,  unsafe,  3071. 

(c)  Streets,  unsafe,  3072. 

11.  Inks — Theatbes,  etc.,  3074. 

12.  Nsolect  of  Duty,  3074. 

13.  PuBLiQ.  3062. 

(a)  Licensee^-^Visitors,  3062. 

(b)  Trespassers,  3082. 

14.  Railways — Street  Railways,  3063. 

(a)  Crossings — ^iicctdent^  at,  3063. 

(b)  Exceseive  Speed,  3088. 

(e)  Passengers,  3088. 

i.  Aboarding,  3088. 
il.  On  board,  3068. 
Hi.  Alighting,  3089. 

(d)  Persons,  3089. 

i.  On  or  near  tracks.  3069. 

ii.  Risks  assumed  by.  3093. 

iii.  Trespassers,  3094. 

ir.  Warnings  and  instructions,  3094. 


(6)  Stations—Yarde,   etc.,  3094. 

(/)  Miscellaneous  Cases,      (No  cases). 

15.  Sale  of  Dangeboub  Things,  3100. 

16.  Sebvants — ^Injuby   to  by   Negligence 

OF  Master.  3100. 

17.  Ships — ^Management  of,  3182. 

18.  Vehicles — ^Reosiless    Dbiving,    EJtc., 

19.  WOBK  OF  Independent  Ck)NTBAcroBS. 

3191. 

20.  Otheb  Gases. 

(a)  Broker,     (See  Bbokeb). 

(&)  Carriers,     (See  Gabbiebs). 

(c)  Solicitor.     (See  Sougitob). 

(d)  Trustee.     (See  Tbustees). 


1.  Actions  fob  Negligence. 

(a)  Generally. 

Action  by  parent  as  master  for 
death  of  child  —  Damages  to  estate  — 
Dismissal  of  previous  action  under  Fatal  Ac- 
cidents Act  —  Evidence  of  —  Negligence  — 
Contributory  negligence  —  Misdirection  — 
Survival  of  the  riaht  of  action.} — The  plain- 
tiff's son,  who  was  employed  as  a  watchman 
by  the  government  of  Ganada,  and  boarded 
at  home  with  his  father,  was  killed  as  the 
result  of  an  accident  while  attempting  to 
leave  a  passenger  elevator  in  the  defendant's 
building.  The  deceased  had  entered  the 
elevator  for  the  purpose  of  seeing  a  tenant 
whose  office  was  situated  on  one  of  the  upper 
floors  of  the  building,  and,  not  finding  the 
person  whom  he  desired  to  see,  had  continued 
to  ride  up  and  down  in  the  elevator.  He 
finally  attempted  to  leave  the  elevator  as 
another  passenger  entered,  and  just  as  the 
boy  in  charge  started  the  elevator  and  was 
in  the  act  of  closing  the  door,  he  was  caught 
between  the  floor  of  the  building  and  the 
upper  part  of  the  elevator  cage,  and  received 
injuries  from  which  he  died.  In  an  action 
by  the  plaintiff  personally,  and  as  adminis- 
trator of  deceased,  for  damages,  the  jury 
awarded  the  plaintiff  "  for  loss  of  deceased's 
services  since  death  $1,500."  On  trial,  evi- 
dence was  offered  and  rejected  of  the  pro- 
ceedings in,  and  judgment  dismissing  a  for- 
mer action,  brought  by  the  plaintiff  as  admin- 
istrator, suing  for  the  benefit  and  on  behalf 
of  himself  as  father  and  the  mother  of  de- 
ceased, under  the  Act  corresponding  to  Lord 
Gampbell's  Act,  in  respect  to  the  same  al- 
leged negligence.  The  jury,  in  addition  to 
the  damages  above  mentioned,  awarded  "for 
damages  to  deceased's  estate  from  the  hap- 
pening of  the  accident  to  death,  and  for 
necessary  expenses,  $37.50."  The  trial  Judge, 
in  summing  up,  said  to  the  jury,  "  I  cannot 
understand  myself  how  the  negligence  of  the 
deceased  contributed  to  this  accident:" — 
Held,  that  this  part  of  the  verdict  could  not 
be  sustained  without  overruling  the  common 
law  rule  that  "in  a  civil  court  the  death  of 
a  human  being  cannot  be  complained  of;" 
that  the  evidence  was  improperly  rejected, 
and  that,  for  this  reason  also,  this  part  of 
the  verdict  could  not  stand;  that,  there  be- 
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ing  no  contract  for  safe  carriage,  and  the 
case  being  simply  one  of  tort,  for  alleged 
negligence,  the  action  died  with  deceased; 
that  there  was  eyidence  of  negligence  on  the 
part  of  deceased  in  attempting  to  leave  the 
elevator  at  the  time  he  did,  which  contri- 
buted to  the  happening  of  the  accident,  and 
which  should  have  been  submitted  to  the 
jury ;  that  the  remark  of  the  trial  Judge  was 
equivalent  to  telling  them  that  there  was  no 
evidence  of  the  fact,  and  was  misdirection; 
and  that  the  direction  to  the  jury  that,  if 
they  found  that  deceased  pushed  open  the 
closed  door  to  get  out,  they  might  find  that 
there  was  contributory  negligence,  was  cal- 
culated to  hinder  the  jury  from  considering 
any  evidence  which  they  themselves  might 
be  able  to  discover  tending  to  shew  that 
there  was  contributory  negligence.  Hatoley 
V.  WHght,  37  N.  S.  R.  77.  24  C.  L.  T.  63, 
136. 

Action  for  damaf^es  —  Plea  —  AUega- 
iion  of  coroner^s  verdict — Inscription  in  Uiw 
— 0.  P.  191.] — ^In  an  action  in  damages 
against  a  railway  company  for  the  death  of  a 
party,  an  allegation  in  the  plea  which  states 
that  according  to  the  coroner's  verdict,  the 
employees  of  the  company  were  guilty  of  no 
negligence,  will  be  struck  out  on  an  inscrip- 
tion in  law,  as  being  irrelevant  to  the  issue. 
Blais  v.  Can.  Pac,  Rw.  Co,  (1909),  10  Que. 
P.  R.  355. 

Action  for  death  and  expenses  in- 
onrred  prior  to  death.] — A  declaration  by 
executrix  under  Lord  Campbeirs  Act,  C.  S. 
N.  B.  1903  c.  79,  in  an  action  for  damages 
for  negligence  causing  death  and  for  expenses 
incurred  and  pecuniary  loss  sustained  by 
deceased  prior  to  his  death,  and  stating  that 
the  action  was  brought  for  the  benefit  of 
deceased's  sisters,  was  held  bad  on  demurrer, 
sisters  not  being  beneficiaries  under  the  Act. 
The  provisions  of  the  Workmen's  Compensa- 
tion for  Injuries  Act,  C.  S.  N.  B.  1903  c.  146, 
place  a  workman  who  has  been  killed  by  the 
negligence  of  his  employer  in  the  same  posi- 
tion as  a  stranger,  but  gave  his  personal  re- 
presentatives no  other  or  better  right  than 
they  would  have  if  he  were  a  stranger. 
Murray  v.  Miramichi  Pulp  &  Paper  Co,,  39 
N.  B.  R.  44,  6  E.  L.  R.  247. 

Death  of  prisoner  in  looh-np — Veg- 
lect  of  constable — Master  and  servant — B.  C. 
Municipal  Clauses  Act,  1897,  s.  2S2.) — Action 
by  widow  for  damages  for  death  or  her  hus- 
band arrested  for  being  drunk  and  placed  in 
municipal  lock-up,  who,  whilst  there,  set  fire 
to  it  and  was  burned  to  death.  By  above 
section  municipalities  are  to  police  and  pro- 
vide a  lock-up  within  their  borders.  The 
constable  appointed  was  acting  in  discharge 
of  public  duties  imposed  by  legislature.  There 
was  no  newus  of  master  and  servant.  Action 
dismissed.  Mackenzie  v.  ChUiwhack  (B.C.), 
10  W.  L.  R.  118. 

Eleotrie  shoeh  —  Passer-hy  —  Aid  to 
injured  person — Evidence — Verdict  of  jury.} 
— Where  a  person  passing  in  front  of  a  con- 
struction yard  sees  a  workman  fall  from  a 
shock  caused  by  allowing  the  arm  of  a  crane 
which  he  was  operating  to  come  in  contact 
with  wires  charged  with  electricity,  and  goes 
to  the  rescue  of  the  victim,  in  spite  of  the 
cries  and  warnings  of  the  other  workmen, 
and,  putting  his  hand  on  the  handle  of  the 
crane,  receives  a  shock  in  his  turn,  a  verdict 


of  a  jury  finding  that  his  injury  is  not  at- 
tributable to  the  fault  of  the  owner  of  tiie 
works  is  not  unreasonable,  wiUun  the  metn- 
ing  of  Art.  501,  G.  P.  C,  and  there  is,  there- 
fore, no  ground  for  setting  it  cudde.  Dumpky 
Y.  Martineau,  17  Que.  K.  B.  471,  4  B.  L.  B. 
554. 

Eleotrie  wires  —  Injury  to  Unesman 
workina  on  telegraph  pole  —  Injury  by  Uw 
toire — Master  and  servant — Findings  of  jury 
— Joint  tort-feasors — Injury  by  live  wire.]— 
Plaintiffs  deceased  son,  a  telegraph  lineman, 
was  killed  in  employ  of  defendant  railway 
company  while  ascending  a  telegraph  pole 
on  which  defendant  electric  company  had 
strung  their  own  wires  with  permission  of  the 
railway  company.  The  plaintiff  succeeded 
at  the  trial  against  both  defendants.  On  ap- 
peal the  railway  company  was  held  not  liable 
— the  primary  cause  of  the  accident  being  the 
Improper  insulation  of  the  electric  company's 
wires,  of  which  the  railway  company  had  no 
knowledge.  The  appeal  of  the  electric  li^t 
company  was  dismissed.  Wright  Y.  Port 
Hope  Electric  Co,.  13  O.  W.  R,  210. 

Eleotrie  wires  —  Injury  to  person  — 
Findings  of  jury — Judge's  charge — ^Nonsuit 
—  Evidence  —  New  trial.  Russell  y,  BeU 
Telephone  Co.,  11  O.  W.  R.  808. 

lioz  loci  netns.] — ^Liability  for  tort  is 
governed  by  the  lew  lod  actus,  and,  in  an 
action  by  an  employee  against  his  employer 
arising  out  of  a  personal  injury,  is  not 
affected  by  the  law  of  the  place  where  the 
contract  of  service  was  made.  Hence,  when 
a  railway  company,  running  trains  in  both 
provinces  of  Ont.  and  Que.,  hired  one  o( 
its  servants  in  Que.,  and  he  was  injured 
through  the  negligence  of  the  company  in 
Ont.,  his  claim  for  compensation  is  governed 
by  the  law  of  the  hitter  province.  Marieau 
V.  Orand  Trunk  Ru>.  Co.  (1910),  38  Que. 
S.  C.  394. 

(b)    Under  Statute. 

Accident  to  ^rorknuui  —  8hanty-man 
--R,  S.  Q.  (1909)  ss.  7S21  and  foUowing.]— 
An  accident  to  a  shanty-man  in  the  woods 
does  not  give  rise  to  a  right  of  action  in  &var 
of  his  representatives  under  the  Workmen's 
Compensation  Act.  Duquette  y.  Lake  Megem- 
tic  Pulp   Co.    (1911),   12   Que.   P.  R.  350. 

:Novico  Y.  Eddy  Co.  (1911),  12  Que.  P.  R- 
319. 

Aetion  for  damages  —  Notice  —  De- 
lay in  sending— Prejudice^-C.  P.  &8;  6S  V, 
c.  58,  s.  536.] — ^The  failure  to  give  notice  in 
an  action  for  damages  destroys  all  right  of 
action  against  the  city  of  Montreal  by  virtue 
of  section  536  of  the  charter,  whether  the  dty 
has  suffered  a  prejudice  on  account  of  that 
failure  or  not.  Zitulski  Y.  Montreal  (1906)* 
10  Que.  P.  R.  343. 

City  of  Montreal  —  Notice  of  suU  — 
lU  sufficiency— O.  P.  88;  7  Edw.  VII.  c  «, 
s.  45.] — ^The  right  of  an  action  for  damages 
against  Montreal  being  based  primarily  on  die 
sufficiency  of  the  notice  as  to  the  place  where 
the  accident  occurred  according  to  article  596 
(a)  of  the  charter,  a  notice  stating  Uiat  the 
accident  occurred  on  a  sidewalk  at  the  comer 
of  two  streets,  while  it  appears  by  the  evi- 
dence that  the  plaintiff  fdl  on  a  crossing 
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between  these  two  streets,  is  insufficient 
Sevhold  y.  Montreal  (1909),  10  Que.  P.  R. 
377. 

City  of  Montreal  —  Suit  far  damages 
^Preaenption—C,  P.  88,  0.  C.  2224;  62  V, 
c  58.  8.  536.] — ^The  filing  of  a  petition  to  be 
heard  and  to  proceed  in  forma  pauperis  does 
not  interrupt  the  prescription  fixed  by 
section  536  of  the  charter  of  the  City  of 
Montreal,  which  provides  that  a  suit  for 
damages  against  the  dty  must  be  begun  with- 
in six  months  of  the  date  of  the  accident 
Savard  v.  Montreal  (1909),  10  (^ue.  P.  R. 
333. 

Companies    carrying    on    Inmberins 

operations  are  not  included  in  the  provisions 
of  the  law  respecting  accidents  to  workmen. 
Provost  ▼.  8t.  Galriel  Lumber  Co.  (1911), 
12  (^e.  P.  R.  295. 

Contributory  neglisenoe — Construction 
of  statute — '*  Workmen's  Compensation  Act*' 
t  Bdw.  VI I.  €.  74,  s.  2,  s.'S.  2  (c)  and  4, 
sck.  ?,  art.  ^— Remedial  legislation — Refusal 
of  damages — Right  of  appeal — Evidence,'] — 
In  an  action  in  Supreme  Court  of  B.  C. 
claiming  damages  under  "  Employers'  Lia- 
bility Act  •'  and.  alternatively,  under  "  Work- 
men's C\>mpensation  Act,"  plaintiff,  at  the 
trial,  abandoned  the  claim  under  former  Act 
and,  thereupon,  the  Judge  dealt  with  the  case 
as  a  claim  under  the  "Workmen's  Compen- 
sation Act,"  found  that  plaintiff's  deceased 
husband  came  to  his  death  solely  in  conse- 
quence of  his  own  '*  wilful  and  serious  mis- 
conduct" and,  therefore,  under  sub-sec.  2  (c) 
of  sec.  2  of  the  Act,  held  that  she  was  pre- 
cluded from  obtaining  compensation  in  con- 
lequence  of  his  death.  Per  Da  vies.  Duff  and 
Aodin.  JJ. — ^The  right  of  appeal  from  a  de- 
cision in  the  course  of  proceedings  to  which 
article  4  of  the  second  schedule  of  the 
**  Workmen's  Compensation  Act "  applies  is 
available  only  for  questioning  the  determina- 
tion of  the  Court  or  Judge  upon  some  ques- 
tion of  law.  Decisions  upon  questions  of 
tact  in  adjudicating  upon  a  claim  brought 
before  the  Supreme  Court  under  sub-sec.  4 
of  sec  2  of  that  Act  are  not  subject  to  an 
appeal.  Whether  or  not  there  is  any  reason^ 
able  evidence  to  support  a  finding  of  wilful 
and  serious  misconduct  is  an  appealable  ques- 
tion. In  the  circumstances  of  the  case  the 
Coart  held^  Davies  and  Anglin,  JJ.,  dissent- 
ing, that  tiiere  was  not  reasonable  evidence 
to  support  the  finding  of  wilful  and  serious 
misconduct.  Judgment  of  the  0>urt  of  Ap- 
peal for  B.  C-,  15  B,  C.  R.  198,  14  W.  L.  R. 
i33,  affirming  judgment  at  trial ;  14  B.  C.  R. 
251,  10  W.  L.  R.  256,  affirmed.  Davies  and 
Anglin,  JJ.,  dissenting.  B.  C.  \8ugar  Re- 
Mng  Co.  V.  Granick  (1910),  44  S.  C.  R, 
106. 

Deadi  of  adoi^ed  ehild  —  Cause  of 
KtioH  —  Negligence.] — The  death  of  an 
adopted  son,  thou^  caused  by  negligence, 
sives  no  right  of  action  to  the  adoptive  parent 
onder  the  Fatal  Accidents  Act,  R.  S.  O. 
1887,  c  166,  8.  1,  ss.  2.  Blayborough  v. 
Brentford  Oas  Co.,  18  O.  L.  R.  243,  13  O.  W. 
R.  573. 

Fatal  AeoidejLta  Aet— Plaintiff  brought 
this  action  in  Manitoba  under  the  Fatal  Acci- 
dents Act  oi  that  province  as  administrator 
appointed  by  a  Surrogate  Court  of  Manitoba 


of  the  estate  of  his  deceased  wife  who  lost  her 
life  in  the  North- West  Territories  :—FeW, 
on  appeal  from  order  of  Cameron,  J.,  that  the 
action  will  not  lie.  Couture  v.  Dominion^  11 
W.  L.  R.  412. 

Injury  to  and   death   of  aerraait  — 

Workmen's  Compensation  for  Injuries  Act — 
Notice  prescribed  by  s.  9 — Reasonable  excuse 
for  failure  to  give — Administrator  —  Right  to 
give  notice  before  issue  of  letters — Ignorance 
of  law  —  Negligence  —  Workman  run  over  by 
train  in  railway  yard — Findings  of  jury  — 
Licensee — Statutory  duty — Defective  system 
— New  trial — Ground  not  alleged  in  pleads 
ing.] — Section  9  of  the  Workmen's  Compensa- 
tion for  Injuries  Act,  which  requires  notice 
of  the  injury  to  be  given,  provides  that  the 
notice  must   be   given   within   twelve   weeks 
after  the  occurrence  of  the  accident  causing 
the  injury,   and   that   in   case   of  death   the 
want  of  notice  shall  not  bar  the  action  which 
the  Act  gives,  if  the  Judge  is  of  opinion  that 
there  was  "  reasonable  excuse  "  for  the  want 
of  notice: — Held,  that  Ignorance  of  the  law 
is  not  a  "  reasonable  excuse " ;  and  in  this 
case  the  plaintiff,  the  brother  of  the  deceased 
person  who  was  injured,   might  have  given 
the  notice  before  he  was  appointed  adminis- 
trator,  and   his   solicitors'  mistaken   idea  to 
the  contrary  did  not  excuse  the  want  of  the 
notice;     and    the    action    therefore    failed. 
Judgment   of   a   Divisional    0>urt   reversed. 
The  deceased  was  employed  by  the  defendants 
as  a  workman  on  the  tracks  in  a  railway 
yard,    and,   when   crossing   the   trackci   with 
other  workmen  on  his  way  home  from  work, 
was  struck   by  an  engine  and  killed.    The 
negligence  alleged  was  that  the  engineer  in 
charge  of  anotur**  engine  in  the  yard  let  off  a 
large  quantity  of  steam,  which  prevented  the 
deceased  from  seeing  or  hearing  the  engine 
which  struck  him.     The  jury  found  that  the 
defendants  were  guilty  of  negligence  by  blow- 
ing off  steam  or  hot  water  at  such  a  critical 
moment  vTith  such  a  large  number  of  em- 
ployees between  the  tracks,  that  the  deceased 
came  to  his  death  by  reason  of  the  negligence 
of  a  person  in  charge  of  an  engine  of  the 
defendants,    such    negligence    consisting    in 
blowing  off  steam  or  hot  water,  and  that  a 
proper  look-out  was  not   kept  in   a  proper 
place  on   both   engines  when  backing;    and 
that   there   was  no   contributory   negligence. 
On   these    findings   the   trial   Judge    entered 
judgment   for   the   plaintiffs: — Held,   by   the 
Divisional   Court,   that   the   position   of  the 
deceased,  in  view  of  clause  5  of  s.  3  of  the 
Workmen's  Compensation  for  Injuries  Act, 
was,  in   the  absence  of  any  finding  to   the 
contrary,  that  of  a  mere  licensee;   that  he 
could  not  claim  the  benefit  of  s.  276  of  the 
Dominion  Railway  Act,  because  the  engine 
was  not  passing  over  or  along  a   highway 
at  rail  level;  but  that   the  deceased   might 
have  had  cause  to  complain  of  a  defective 
system,  within  the  meaning  of  clause  1  of  s. 
3  from  the  facts  developed  in  the  evidence, 
although    not   specifically    mentioned   in    the 
pleadings;    and    a    new    trial   was   ordered, 
with  leave  to  amend.     The  Court  of  Appeal, 
reversing     the    judgment     upon     the     other 
ground,    did    not    as    a    Court,    express    an 
opinion  upon  these  points.     But,  semble,  per 
Osier,  J.A.,  referring  to  Willetts  v.  Watt  d 
Co.,  ri892]  2  Q.  B.  92,  that  the  discretion  of 
the  Court  below  in  allowing  the  plaintiff  to 
make  a  new  case,  after  the  time  has  elapsed 
within  which  a  new  action  could  be  brought. 
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should  not,  on  that  groond,  be  interfered  with. 
Semhle,  per  Garrow,  J.A.,  that  the  true  posi- 
tion of  the  deceased  at  the  time  of  the  acci- 
dent was  not  that  of  a  mere  licensee,  but  of 
a  person  upon  the  defendants'  premises  by 
their  invitation,  and  one  to  whom  the  defend- 
ants owed  a  duty  to  take  reasonable  care  that 
he  should  not  be  injured.  And,  semhle,  per 
Meredith,  J.A.,  that  there  was  no  proof  of 
any  negligence  on  the  part  of  the  defendants ; 
and  the  granting  of  a  new  trial  in  order  to 
enable  the  plaintiif  to  set  up  an  entirely  new 
case  was  contrary  to  proper  practice.  CHo- 
vinazzo  v.  Can.  Pac.  Rto.  Co.  (1009),  13  O. 
W.  R.  24,  1200,  19  O.  L.  K.  325. 

• 

LoBsshoreman  was  enga«red  by  defend- 
ant in  Montreal,  to  act  as  foreman  on  his 
contracts  as  a  stevedore  at  the  port  of  St 
John,  N.B.  While  in  the  performance  of  hii 
work,  the  plaintiff  went  into  the  hold  to  re-ar- 
range a  part  of  the  cargo  in  a  vessel,  in  the 
port  of  St  John,  and,  in  assisting  the  labour- 
ers, stood  under  an  open  hatchway,  where  he 
was  injured  by  a  heavy  weight  falling  upon 
him,  on  account  of  the  negligence  of  the 
winchman  in  passing  it  across  the  upper  deck. 
The  winchman  had  attempted  to  remove  the 
article  which  fell,  without  any  order  from 
his  foreman,  the  plaintiff,  and  with  impro- 
perly adjusted  tackle.  In  an  action  for 
damages  instituted  in  the  Superior  Court  at 
Montreal: — Held,  that  the  plaintiff  was  en- 
titled to  recover  either  under  the  law  of  the 
province  of  Quebec  or  under  the  provisions 
of  the  New  Brunswick  Act,  3  Edw.  VII.  c 
11,  as  he  came  within  the  class  of  persons 
therein  mentioned  to  whom  the  law  of  the 
latter  province  relating  to  the  doctrine  of 
common  employment  does  not  apply. — Judg- 
ment in  Lee  v.  Logan,  31  Que.  S.  O.  469, 
3  B.  L.  R.  132,  affirmed.  Logan  v.  Lee 
(1907),  27  C.  L.  T.  781.  39  S.  a  B.  311. 

Notice  of  Aotion  —  City  of  Montreal 
— Damages  —  Delay.] — ^The  slightness  of  a 
wound  and  the  intention  first  taken  not  to 
claim  damages  does  not  justify  delay  in 
giving  notice  of  an  accident  to  the  city  of 
Montreal,  if  later  on  the  claimant  changes 
his  mind  and  decides  to  make  a  legal  claim. 
In  this  case,  plaintiff  had  met  with  an  acci- 
dent on  the  23rd  of  December,  and  was  in- 
formed of  the  gravity  of  the  wound  on  the 
4th  January  following;  he  lost  his  right  of 
action  against  the  city  of  Montreal  by  not 
giving  notice  of  the  accident  till  the  14th  of 
February  following.  Insenga  v.  Montreal 
(1909),  10  Que.  P.  R.  419. 


2.  Animals. 

(6)  Dangerous. 

See  Animals. 

Ghftttol  mortsac^  —  Race  horse — ^Loss 
of — ^Agency  of  trainer — ^Evidence — Applica- 
tion of.  MoCullough  v.  Alexander,  2  O.  W. 
R.  362,  3  O.  W.  R.  188. 

Dog  —  Injury  to  child  —  Contributory 
fault.]  —  The  respondent's  son,  aged  thir- 
teen, was  provoking  or  exciting  a  bull-dog 
owned  by  the  appellant,  by  stamping  on  the 


floor  and  calling  him  by  name,  when  the  ap- 
pellant's daughter,  aged  nineteen  opened  tiie 
door  and  allowed  the  dog  to  fly  at  the  diHd 
and  bite  him: — Held,  that  the  appellant  was 
responsible  for  the  injuries  inflicted  on  the 
boy»  notwithstanding  the  fact  that  he  had 
irritated  the  dog, — a  child  of  that  age  not 
being  expected  to  shew  the  prudence  and 
thoughtfulness  which  would  be  expected  and 
required  from  an  adult  under  aiinilar  dr- 
cumstances.  Bemier  y.  Oin&reu^,  12  Qot. 
K.  B.  24. 

Horso  on  hishwAy  —  Injury  to  Mli.] 
— ^The  defendant's  horse  being  on  the  higlh 
way,  a  boy  of  twelve  years  of  age  approached 
to  catch  him  by  taking  hold  of  a  rope  then 
around  his  neck,  when  the  boy  was  kicked 
and  injured.  There  was  no  evidence  that 
the  defendant  knew  that  the  horse  wss 
accustomed  to  stray  or  had  any  vidooi 
propensity,  nor  was  the  horse  shewn  to  have 
such  fault,  and  there  was  evidence  that  the 
horse  had  been  interfered  with  by  several 
boys,  of  wh(Hn  the  injured  boy  was  one,  and 
that  the  latter  had  more  than  ordinary  intel- 
ligence and  fully  understood  the  nak  he 
ran.  In  an  action  by  the  boy  and  his 
father: — Held.tbtit  they  could  not  recover. 
Patterson  v.  Fanning,  2  O.  L.  R.  462,  dis- 
tinguished. Flett  V.  Coulter,  23  G.  L.  T. 
Ill,  5  O.  L.  R.  375,  1  O.  W.  R.  775,  2  0. 
W.  R.  142. 

Injury  hj,  to  Tolnnteor  —  Necessarf 
appliance — Insufficiency — LiahiUty  of  owner 
— Contributory  negligence — Damages.] — ^The 
owner  of  an  animid  is  liable  in  damages  for 
an  injury  caused  by  it  to  a  person  who  has 
voluntarily  taken  charge  of  it  to  lead  it,  if 
it  be  shewn  that  a  necessary  and  customary 
appliance  for  doing  so,  supplied  by  the 
owner,  was  not  of  sufficient  strength.  If  the 
person  injured,  before  so  taking  charge  of 
the  animal,  saw  the  appliance  and  declared 
it  sufficient,  the  case  is  one  of  contributory 
negligence,  and  the  amount  of  damages  pay- 
able by  the  owner  will  be  reduced  accord- 
ingly.    Orenier  v.  Wilson,  32  Que.  S.  C.  193L 


Injnry  to  animal — Fences — B^ailore  to 
shew  cause  of  injury — ^Nonsuit — ContractDr 
for  building  of  fence  along  right  of  way  of 
power  company.  Benner  v.  Dickenson,  8 
O.  W.  R.  752. 


Owner  of  an  animal  —  Gross  neglect 
of  responsibility — Presumption  of  neglect- 
Burden  of  proof.] — ^The  responsibility  of  the 
owner  of  an  animal  recognised  in  Art  1066^ 
C.  C,  arises  from  his  neglect,  but  this 
neglect  is  presumed  and  he  must  prove  tiiat 
it  does  not  exist.  Hence,  the  owner  of  a 
horse  that  bucks,  is  not  responsible  for  the 
damage  caused,  if  he  proves  the  boding 
happened  fortuitously  and  without  fault  of 
his.  Birmingham  v.  Gallery,  1909,  36  (Joe. 
S.  G.  481. 


3.  Buildings. 

{a)  Demolishing    and    Removing    Aijeee^t 

Land. 

Tall  of  waU  of  bnUdinc  l«f  t  sUad- 
inc  after  Are  —  Dangerous  condition  — 
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Notice  and  knowledge — ^Nuisance — Liability 
of  municipal  corporation  —  By-laws  —  In- 
spector of  buildings  —  Liability  oyer  of 
owners  of  building  —  Indemnity — ^Municipal 
Act.     Camplen  v.  Cluff,  0  O.  W.  R.  401. 


Jm^utj  to  ■Aateriftls  —  LiahUity  —  Con- 
tract.}— ^The  appellants  purchased  from  the 
respondent  certain  land  with  buildings 
erected  thereon,  which  were  to  be  demolished. 
The  vendor  reserved  the  timber  and  other 
materials  in  the  buildings,  with  the  excep- 
tion of  the  brick  and  stone,  the  materials  so 
reserved  to  be  removed  by  him  as  the  de- 
molition of  the  buildings  proceeded.  The 
appellantB,  without  notice  to  the  respondent, 
employed  contractors  to  demolish  the  build- 
ings, and  a  considerable  quantity  of  the 
material  was  carried  away  before  the  re- 
spondent was  aware  that  the  demolition  had 
commenced,  and  the  timber  was  so  split 
and  broken  by  the  haste  with  which  the 
work  waa  carried  on,  that  it  was  unfit  for 
building  purposes: — Held,  that  the  obliga- 
tion of  the  appellants  to  deliver  the  mater- 
ials required  the  observance  at  least  of  or- 
dinary care  necessary  for  safe  delivery  under 
such  circumstances,  and  that  the  appellants 
were  responsible  for  the  damage  occasioned 
by  the  undue  haste  of  the  demolition,  proper 
allowance  being  made  for  breaking  and  split- 
ting unavoidably  caused  by  the  process  of 
demolition.  Dominion  Express  Co.  v.  Cum- 
aek,  10  Que.  K.  B.  307. 


—  Licensee  —  Master  and 
ssrvant — Liability  of  master  for  acts  of  ser- 
vant— Course  of  employment.] — ^A  trespas- 
ser or  bare  licensee  injured  through  negli- 
gence may  maintain  an  action.  The  work- 
men of  a  contractor  for  tearing  down  por- 
tions of  a  building,  in  order  to  make  altera- 
tions, tonyed  on  a  water  tap  in  a  room 
where  they  were  working,  and  neglected  to 
turn  it  off,  whereby  goods  in  the  store  below 
were  damaged  by  water: — Held,  Davies  and 
Nesbitt,  JJ.,  dissenting,  that  the  act  of  the 
workmen  was  done  in  the  course  of  their 
employment;  that  it  was  negligent;  that 
their  employer  was  liable;  and  that  the 
owner  of  the  goods  couLd  recover  damages* 
though  he  was  in  possession  merely  as  an 
oreiholding  tenant  who  had  not  been  ejected. 
Bievert  v.  Brookfield,  25  G.  L.  T.  53,  35  S. 
aR.494. 

(&)   Unsafe  Condition. 

Aeeidemt  to  wisitor — LiahiUty  of  owner 
— Landlord  and  tenant — Bub-letting  vAthout 
leave  —  Damages  —  Increase  on  appeal  — 
Cott«.] — ^It  is  negligent  for  the  owner  of 
property  to  leave  an  unprotected  excavation 
in  tn  open  passage  leading  from  the  street 
to  the  rear  of  his  buildings,  and  used  by  his 
tenants  and  those  having  business  with 
them,  and  he  is  responsible  in  damages  for 
Uk  accident  occurring  in  consequence  of  such 
onprotected  excavation.  The  fact  that  the 
person  injured  was  visiting  her  son,  a  sub- 
tenant, who  had  leased  from  a  tenant  not- 
withstanding a  clause  in  the  lease  of  the 
latter  prohibiting  sub-letting,  does  not  affect 
the  responsibility  of  the  owner  for  negli- 
SOioe  in  permitting  the  passage  to  be  in  an 
minfe  condition.  Where  the  award  of  dam- 
ages and  costs  by  the  first  Court  appears  to 
he  inadequate    and    unjust,    the    Court    of 
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King's  Bench  will,  on  appeal  of  the  plaintiff, 
reform  the  judgment  in  this  respect,  and  in- 
crease the  award  to  a  reasonable  extent,  and 
will,  moreover,  reform  the  judgment  as  to 
costs;  e.g.,  where  a  woman  had  her  leg  bro- 
ken by  falling  into  an  unprotected  excava- 
tion, and  was  crippled  and  incapacitated 
for  work,  and  the  first  Court  awarded  only 
$50  damages,  without  costs  of  plaintiff's 
enqu^tCf  the  appellate  Court  increased  the 
indemnity  to  |200,  with  costs  of  suit. 
Vachon  y.  Durand,  13  Que.  K.  B.  372. 

Bvildins  ooll«psed  during  altera- 
tions —  Person  in  adjoining  building  injured 
— Independent  contractor — Res  ipsa  loquitur 
— Evidence — License  —  Findings  of  jury — 
New  trial.] — ^Defendant  was  engaged  in  re- 
pairing his  four-storey  brick  buil£ng  when 
it  collapsed  and  fell  against  an  adjoining 
building,  causing  injury  to  plaintiff,  a  clerk 
in  said  adjoining  store.  The  plaintiff 
brought  action  to  recover  $3,000  for  injuries 
sustained.  The  jury  found  the  plaintiff's 
injuries  were  caused  by  defendant's  negli- 
gence, which  consisted  in  placing  the  iron 
columns  on  a  defective  wall,  and  assessed 
the  damages  at  $500. — Latchford,  J.,  entered 
judgment  accordingly. — ^Divisional  Court,  16 
O.  W.  R.  713,  21  O.  L.  R.  545,  1  O.  W.  N. 
1067,  dismissed  defendant's  appeal  there- 
from with  costs. — Court  of  Appeal  held,  per 
Moss,  C.J.O. : — It  would  aid  materially  in 
arriving  at  a  final  conclusion  as  to  the  de- 
fendant R's  liability  in  law,  if  more  light 
was  thrown  upon  the  part  of  the  case  relat- 
ing to  the  employment  of  and  instructions 
to  the  architect  by  whom  the  plan  was  pre- 
pared and  under  whose  direction  the  work 
of  altering  the  building  was  done,  and  his 
knowledge  and  means  of  knowledge  of  the 
condition  of  the  walls,  as  well  as  his  com- 
petency.— Per  Qarrow,  J.A.:  —  An  owner 
may  be  liable,  although  out  of  possession, 
if  he  created  or  permitted  to  be  created  the 
nuisance  complained  of,  or  if  the  injury 
complained  of  was  brought  about  through 
the  defective  condition  of  the  premises  which 
it  was  his  duty,  under  a  covenant  wi^  his 
tenant,  to  repair.  The  alterations  which 
brought  about  the  disaster  were  none  the 
less  Reid's,  because  he  did  not  perform  the 
work  with  his  own  hands,  for  he  authorised 
and  commanded  it  by  an  express  covenant 
in  the  lease.  The  injury  was  the  direct  con- 
sequence of  the  very  thing  contracted  to  be 
done,  for  which  defendant  Reid  was  respon- 
sible, unless  otherwise  excused.  His  real 
defence  must  be  that,  in  doing  as  he  did,  he 
took  reasonable  care;  and  the  question  was 
one  of  fact — did  he,  by  employing  an  inde- 
pendent contractor,  and  by  adopting  and  act- 
ing upon  a  plan  prepared  by  an  architect, 
do  all  that  a  reasonable  man,  in  such  cir- 
cumstances, should  have  done?  That  was  a 
question  for  the  jury,  to  whom  it  was  not 
clearly  submitted  at  the  first  triaL — Per 
Madaren,  J.A. : — In  such  a  case  as  this, 
it  is  the  tenant  or  occupier,  and  not  the 
landlord,  who  is  responsible  to  third  persons. 
When  the  building  collapsed,  the  tenant  was 
actually  in  possession  under  the  lease.  De- 
fendant Reid  was  not  liable  for  an  accident 
resulting  from  the  negligence  of  the  tenant 
or  his  architect,  in  the  circumstances  of  this 
case.  The  plaintiff  did  not  make  out  such  a 
case  as  would  entitie  her  to  a  verdict — Per 
Riddell,   J.: — ^Defendant   Reid   was  not   re- 
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sponsible  for  the  negligence  of  his  tenant, 
who  was  not  his  agent  in  making  the  change 
in  the  building — ^nor  could  it  be  fairly  said 
that  the  change  was  being  made  for  Reid. 
The  improvements  were  to  become  and  re- 
main the  property  of  Reid,  but  the  changes 
were  for  the  defendant's  advantage  and  at 
his  desire.  The  mere  fact  that  there  was  a 
possibility  that  the  work  would  be  done  in 
such  a  way  as  to  do  harm,  would  not  fix 
Reid  with  liability — the  use  of  the  build- 
ing in  the  manner  contemplated  by  the  lease 
would  not  naturally  and  necessarily  cause 
damage.  All  the  facts,  however,  not  being 
before  the  Court,  there  should  be  a  new 
trial.  New  tri^  ordered,  costs  of  former 
trial,  of  Divisional  Court,  and  of  new  trial, 
to  be  in  the  action.  Costs  of  appeal  to  be 
paid  by  defendant  in  accordance  with  the 
order  giving  leave  to  appeal.  If  defendant 
declines  the  new  trial,  appeal  to  stand  dis- 
missed. Earl  V.  Reid  (1911),  18  O.  W.  R. 
562,  2  O.  W.  N.  873,  23  O.  L.  R.  453. 

EleTAtor  —  Injury  to  passenger  —  Find- 
ing of  jury — Damages.]  —  A  verdict  by  a 
jury  that  an  accident  in  an  elevator  was  due 
to  the  fault  of  the  defendants,  "  owing  to  the 
practice  of  not  closing  the  door  before  start- 
ing the  elevator,"  when  there  was  evidence 
that  on  the  occasion  that  practice  was  fol- 
lowed, will  not  be  disturbed  by  the  Court, 
and  is  one  on  which  judgment  should  be  ren- 
dered holding  the  defendants  liable. — When 
an  accident  resulted  in  the  crushing  of  the 
leg  of  the  plaintiff,  a  civil  engineer,  so  as  to 
leave  him  a  cripple  for  life,  an  award  of 
$11,000  damages  is  not  so  excessive  as  to 
make  it  evident  that  the  jury  was  influenced 
by  improper  motives.  Odell  v.  Windsor 
Hotel  Co,,  31  Que.  S.  C.  370,  3  B.  L.  R.  82. 

EleTAtor — Injury  to  person — Bad  condi- 
tion of  premises — Responsibility  of  owner  to 
stranger.] — The  plaintiff  fell  into  the  well 
of  an  elevator  at  the  defendant's  place  of 
business  and  thereby  injured  herself.  She 
brought  action  for  damages  alleging  negli- 
gence on  the  part  of  the  defendant.  At  the 
time  of  the  accident  the  plaintiff  was  neither 
an  employee  nor  a  customer,  but  was  merely 
a  stranger  upon  defendant's  premises:  — 
Held,  that  the  proprietor  had  no  responsi- 
bility towards  third  parties  who  might  come 
upon  his  premises  without  invitation  or 
without  having  business  to  transact  there. 
Wiggins  y.  Semi-Ready  Clothing  Co.,  23  C. 
L.  T.  117. 

railing  through  hotel   Terandah  — 

Hotel  leased  under  covenant  to  repair  ex- 
cept outside  repairs — Liability  of  oumer  to 
plaintiff.] — Owner  of  an  hotel  leased  the 
premises,  lessee  covenanting  to  repair  ex- 
cept outside  repairs.  Plaintiff  sustained  in- 
juries by  falling  throush  an  opening  in  a 
verandah  and  brought  action  against  the 
owner  claiming  that  owner  had  covenanted 
to  make  outside  repair?  and  was  in  default 
after  notice  before  plaintiff  was  injured : — 
Held,  that  plaintiff  was  not  entitled  to  re- 
cover as  against  the  owner,  even  if  there 
were  an  express  covenant  by  owner  to  make 
outside  repairs,  as  plaintiff  was  a  stranger 
to  the  covenant.  MarcUle  v.  Donnelly 
(1909),  14  O.  W.  R.  1044,  1  O.  W.  N.  195. 

Injury  to  goods  of  ooonpant  of 
building  —  Trespasser  or  licensee  —  Con- 


tractor  for  alteration  of  huUdinff — lAahiUiw 
to  occupant — Negligent  ads  of  servant.]  — 
Where   the   plaintiff,   a   tenant   of  property 
subject  to  mortgage,  after  foreclosure  of  tlie 
mortgage,  though  his  tenancy  had  been  there- 
by  determined,   continued   in   occupation   of 
the   premises,   pursuant   to   an  arrangement 
with    the    mortgagor    (apparently    with    the 
cognizance    of    the    purchaser),    and    after- 
wards  failed   to  *  move   out   as   agreed   with 
the   mortgagor,   because  the  latter  had   not 
complied  with  a  stipulation  to  find  him  other 
premises,  and  the  defendant,  who  had  oon- 
tracted  to  make  alterations  required  by  the 
purchaser,    entered    and   commenced    tearing 
down   the   walls   and   plaster  on   the   npper 
floor,  in  the  course  of  which  work  the  waste 
pipe  leading  from  a  basin  on  the  upper  floor 
became    choked    with    plaster,    and   the    tap 
over  the  basin  having  been  turned  on  at  a 
time   when   the    water   was   not    turned   off 
again,  the  water  subsequently  overflowed  the 
basin,  and,  passing  down  through  the  floors, 
damaged    the   plaintiff's   goods: — Held,   that 
there  was  no  duty  cast  upon  defendant  of 
protecting    the    plaintiflfs    property    except 
against  wilful  or   wanton  injury,   of   which 
there  was  no  evidence;  that,  if  any  servant 
of  the  defendant  had  turned  on   the  water 
tap,  the  defendant  would  not  be  liable,  sad) 
not  being  within  the  scope  of  the  employ- 
ment of  such   servant;   that   to   render  the 
defendant  liable  the  damage  must  have  been 
occasioned  by  some  negligent  act  of  the  de- 
fendant to  his  servants,  and  the  onus  on  the 
plaintiff  was  not  satisfied,  there  being  abun- 
dant opportunity  for  some  one  else  to  have 
occasioned  it  after  the  defendant's  workmen 
left  the  buildingj.  and  that  the  plaintiff  being 
in  the  position  of  a  trespasser,  and  in  the 
bmlding  at  a  time  when  the  defendant  wu 
carrying  on  his  work   (the  work  being  done 
with  at  least  ordinary  care),  he  was  there 
subject  to   all   risks  incident   to   occnpatioa 
at  such  a  time,   and  must  bear  the  conse- 
quences.    Sievert  v.  Brookfleld,  37  N.  8.  B. 
115. 


Injury  to  linesman  of  elaetrie 
pany  —  Duty  of  strangers  —  Danger  — 
Precautions — Volunteer  or  licensee  —  Juiy. 
Randall  v.  Ottawa  Electric  Co.,  2  O.  W.  B. 
146,  173,  1022,  4  O.  W.  R.  2*6,  289. 

Injury  to  stranger  working  in  shet 

— Duty  of  owner — Res  ipsa  loquitur — Onni 
— Evidence  shewing  no  want  of  care.  Mc- 
Donell  ▼.  Aleofander  Fleck  Limited,  12  0. 
W.  R.  84. 

Invitation  —  Unguarded  hole  in  floors 
Absence  of  warning — Notice  of  danger.]  — 
The  plaintiff,  a  contractor  for  constructinx 
and  repairing  roofs,  came  to  the  defendsotr 
premises  on  their  invitation  to  examine  tbc 
roof  and  give  an  estimate  of  the  cost  of  ce^ 
tain  repairs  to  it  There  was  a  cupola  on 
the  roof,  from  which  it  could  be  examined. 
This  cupola  was  reached  by  a  ladder  goinf 
up  through  a  hole  in  the  roof.  It  had  two 
windows  and  was  well  lighted.  There  was 
also  another  hole  in  the  floor  of  the  cupola* 
which  was  there  for  the  purpose  of  furnish- 
ing light  to  the  floor  below  and  was  un- 
guarded. The  plaintiff  in  broad  daylight  tf- 
cended  to  the  cupola,  accompanied  by  the 
defendants'  foreman,  for  the  purpose  of  ex- 
amining the  roof,  and,  after  looking  throivh 
one  of  the  windows,  he  stepped  bac^waids 
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and  fen  throa^h  the  last  mentioned  hole  to 
the  floor  below  and  was  injured:  —  Held, 
tiiat  there  was  no  evidence  of  negligence  on 
defendants'  part  to  go  to  a  jury,  and  that 
the  plaintiff  was  properly  nonsuited.  John- 
9cn  T.  Ramherff,  51  N.  W.  Rep.  1043,  fol- 
lowed. Indermaur  y.  Davies,  L.  R.  1  O.  P. 
274,  distingaished : — HMy  also,  that  as  the 
danger  was  obvious,  there  was  no  duty  on 
the  part  of  the  defendants'  foreman,  al- 
thoagh  he  was  present,  to  warn  the  plain- 
tiff of  it  Fonseca  v.  I^ake  of  the  Woods 
MiUing  Co.,  15  Man.  L.  R.  413,  1  W.  L. 
B.  553. 

IdaUUty   of  mmiioipal   eorporatioB 
for  vBMif e  conditloii  of  pollins  booth 

— Agency  of  corporation  officer  —  Municipal 
election — Respondeat  superior J\  —  In  sub- 
mitting money  by-laws  to  a  vote  of  the  elec- 
tors under  s.  48i8  of  the  Winnipeg  charter, 
1  &  2  Bdw.  VII.  c  77,  the  city  derk,  acting 
as  returning  oflScer,  should  be  deemed  to 
have  acted  as  the  agent  of  the  city  corpora- 
tion, and  an  elector  who  enters  the  polling 
booth  to  vote  on  the  by-laws  and  there  re- 
ceives injuries  caused  by  defects  in  the 
MMutment  provided  for  marking  ballots,  the 
polling  booth  having  been  appointed  by  the 
council  in  the  by-laws,  is  entitled  to  recover 
damages  from  the  city  corporation  for  such 
injuries,  in  an  action  for  negligence;  and 
it  makes  no  difference  that  the  elector  is  at 
the  same  time  voting  at  a  municipal  election 
for  mayor  and  aldermen.  —  Mersey  Docks 
Trustees  v.  Qibhs,  L.  R.  1  H.  L.  at  p.  110, 
and  MeSorley  v.  Bt.  John,  6  S.  O.  R.  531, 
followed.  Per  Howell,  C.J.A.— If  the  plain- 
tiff had  been  injured  simply  because  of  the 
ae^ect  of  some  official  in  preparing  booths 
for  the  election  of  mayor  and  aldermen,  the 
official  would  have  been  acting  in  a  public 
capacity,  and  the  law  of  respondeat  superior 
would  not  apply  so  as  to  make  the  city  cor- 
poration liable.  Wishart  v.  Brandon,  4 
Man.  L.  R.  453,  and  McCleave  v.  Moncton, 
32  S.  C.  R.  106,  foUowed.  Qarhutt  v.  City 
of  Winnipeg,  18  Man.  L.  R.  345,  9  W.  L. 
R.  550. 

Maaielpal  ImildiAga  —  Collapse  of — 
Injury  to  vjorkman — LiahiUty  of  employers 
—Contractors  for  icorh^IAdbiUty  of  muni- 
cipal corporation — Employment  of  architect 
—independent  contractors.]  —  An  employee 
was  working  on  the  inside  of  a  municipal 
bidlding  when  it  collapsed  by  reason  of  in- 
raffictent  tmos  rods  placed  therein  owing  to 
trdiitecfs  negligence: — Held,  there  was  no 
liability  on  the  part  of  the  municipality,  no 
evidence  having  been  given  to  shew  negli- 
cence  on  their  purt  in  employing  the  archi- 
tect SiU  y.  Taylor,  5  O.  W.  R.  85,  9  O. 
U  R.  643. 


Platf  onn  out  of  repair  —  EwhiUtion 
usooiation — Injury  to  licensee — Munioipal- 
i^f— Highway  —  Repair  —  Invitation.'^  — 
The  plaintiff  purchased  from  an  exhibition 
aaociation  the  privilege  of  selling  refresh- 
ments under  a  certain  building,  during  t>ie 
hokling  of  the  exhibition  on  the  grounds 
leased  from  a  city  corporation  for  two 
Booths  in  the  year  for  the  purpose  of  hold- 
ins  the  exhibition.  The  city  corporation 
eovenanted  to  repair,  but  the  practice  was 
for  the  association  to  repair  and  charge  the 
leptirs  to  the  corporation.  In  walking  across  a 
^tform  which  was  constructed  between  the 


building  and  the  public  sidewalk  to  give  ac- 
cess to  people  requiring  refreshments  the 
plaintiff  put  her  foot  into  a  hole  in  the 
platform,  which  was  out  of  repair,  and  was 
injured: — Held,  that  she  was  not  a  lessee 
of  the  premises,  but  a  mere  licensee;  that 
she  was  lawfully  there  upon  the  invitation 
of  the  association ;  that  the  association  owed 
a  duty  to  the  persons  whom  they  induced  to 
go  there  to  keep  the  place  in  proper  repair; 
that  there  was  no  liability  on  the  city  cor- 
poration, as  they  were  not  the  occupiers  of 
the  grounds  and  did  not  invite  the  plaintiff 
to  go  where  she  was  hurt,  and  there  was  no 
highway  to  be  kept  in  repair  by  them,  but 
that  the  association,  who  knew  the  place 
was  out  of  repair  and  who  had  by  their 
negligence  caused  the  accident,  were  liable. 
Marshall  v.  Industrial  Exhibition  Associa- 
tion of  Toronto.  21  C.  L.  T.  203,  368.  1  O. 
L.  R.  319,  2  O.  L.  R.  62. 

Ungrnarded  hole  In  sehool  floor — Sani- 
tary inspector  and  truant  officer — Fell  into 
hole — Action  for  damages  for  injuries  sus- 
tained — Contributory  negligence.} — Plaintiff, 
a  sanitary  inspector  and  truant  officer  of  the 
municipality,  went  to  a  school  to  perform 
certain  duties,  and  while  searching  for  the 
janitor,  fell  into  an  unguarded  hole  in  the 
floor  of  the  furnace  room,  sustaining  injuries, 
for  which  he  brought  action  to  recover  dam- 
ages. —  Falconbridge,  C.J.K.B.,  held,  that 
plaintiff  was  entitled  to  $1,200  damages  and 
costs,  as  there  was  no  evidence  of  contribu- 
tory negligence  on  the  part  of  plaintiff,  and 
there  was  evidence  that  a  member  of  the 
School  Board  had  previously  fallen  into  the 
same  hole.  Shaw  y.  8t.  Thomas  Board  of 
Education  (1911).  18  O.  W.  R.  166.  2  O. 
W.  N.  510. 

(o)  Erection  of. 

Collapse  —  Injury  to  workmen  —  Lia- 
bility of  employers  —  Contractors  —  Muni- 
cipal corporation — ^Architect  —  Independent 
contractor.  Hill  v.  Taylor,  4  O.  W.  R.  284, 
5  O.  W.  R.  85. 

Oonstntetioii  of  bvildlne — Contract  for 
construction — Collapse  of  toall  —  Building 
not  completed— Vis  major.] — Held,  per  Dav- 
ies  and  Maclennan.  J.J..  that  the  owner  of 
a  building  in  course  of  construction  owes  to 
those  whom  he  invites  into  it  or  upon  it  the 
duty  of  using  reasonable  care  and  skill  in 
order  to  have  the  property  and  appliances 
upon  it  intended  for  use  in  the  work  fit  for 
the  purposes  they  are  to  be  put  to.  Such 
a  duty  is  not  discharged  by  the  employment 
of  a  competent  architect  to  prepare  plans 
for  the  building  and  a  competent  contractor 
to  attend  to  the  work  of  construction. — Per 
Idington,  J. : — ^The  fact  that  the  building  is 
in  an  unfinished  state  nuiy  render  the  obli- 
gation of  the  owner  towards  a  workman  em- 
ployed upon  it  less  onerous  in  Law  than  it 
would  be  in  the  case  of  a  completed  struc- 
ture.— Per  Duff,  J. : — ^Does  the  rule  govern- 
ing the  duty  of  occupiers  respecting  the  safe 
condition  of  the  premises  apply  without 
qualification  where  the  structure  is  incom- 
plete, and  the  invitee  is  engaged  in  complet- 
ing it  or  fitting  it  for  its  intended  use? — 
Per  Davies  and  Maclennan,  JJ. : — In  the 
present  case  the  failure  to  guard  against  the 
effect  of  a  sudden  storm  of  so  violent  and 
extraordinary  a  character  that  it  could  not 


3051 


HEOUOENCE. 


have  been  expected,  was  not  negligence  for 
which  the  owner  was  liable. — Judgment  of 
the  CJourt  of  Appeal,  12  O.  L.  R.  4,  8  O.  W. 
R.  55,  and  of  a  Bivislonal  Court,  9  O.  L.  R. 
57,  4  O.  W.  R.  60,  543,  25  C.  L.  T.  36. 
affirmed;  Idington,  J.,  duhitanfe.  Valtquette 
V.  Fraser,  27  C.  L.  T.  486,  39  S.  C.  R.  1. 

Injury  to  child  —  Unsafe  condition  of 
defendants'  premises — Responsibility  —  In- 
dependent contractor  —  Building  operations 
— Employment  of  architect — Conflict  of  evi- 
dence. Ware  v.  Dominion  Express  Co,,  5  E. 
L.  R.  224. 


Injury  to  serrant  —  Hazardous  em- 
ployment— Unskilled  toorkman — Absence  of 
guard — Workmen's  Compensation  Act — De- 
fect in  ways,  works,  etc. — Negligence — Fatal 
Accidents  Act — Action  hy  u>idow  of  work- 
man— Infant  children — Parties — D  amages — 
Jury — Powers  of  trial  Judge.} — The  defen- 
dants, who  were  contractors  for  the  erection 
of  an  eight-storey  building,  used  an  outside 
hoist  for  the  purpose  of  raising  the  mater- 
ials required  in  the  construction  of  the  dif- 
ferent floors.  The  hoist  stood  close  against 
the  building,  and  was  made  in  sections,  a 
new  section  being  added  as  each  floor  was 
reached.  It  was  necessary  for  the  worlnnen 
to  work  upon  a  platform  8  feet  square,  to 
the  corners  of  which  uprights  were  fixed  and 
secured  on  the  outside  by  braces.  When  the 
last  or  roof  section  of  the  hoist  was  being 
erected,  the  plaintiffs  husband,  an  ordinary 
labourer  employed  by  the  defendants  to  as- 
sist the  skilled  carpenters  whose  duty  it 
was  to  construct  the  hoist,  in  stepping  for- 
ward quickly,  stumbled  and  fell  off  the  plat- 
form, receiving  injuries  which  caused  his 
death  on  the  following  day.  There  was  some 
evidence  that  the  planks  forming  the  plat- 
form were  rough  and  of  unequal  thickness. 
The  jury  found  that  the  accident  was  caused 
by  the  negligence  of  the  defendants,  by  not 
having  a  guard  on  the  inside  of  the  uprights 
and  by  the  unevenness  of  the  platform;  that 
the  deceased  could  not  have  avoided  the  acci- 
dent by  the  exercise  of  reasonable  care;  and 
that  he  was  not  aware  of  the  condition  of 
the  hoist: — Held,  that,  even  although  it 
should  be  considered  that  there  was  no  evi- 
dence that  the  floor  was  in  fact  uneven,  or 
of  how  the  deceased  came  to  fall,  the  plain- 
tiff was  entitled  to  succeed  under  the  Work- 
men's Compensation  for  Injuries  Act,  R,  S. 
O.  1897,  c.  160,  8.  3,  clause  1,  as  qualified 
by  s.  6,  clause  1,  inasmuch  as  the  death  of 
her  husband  was  found  to  be  caused  by  a 
**  defect  in  the  condition  or  arrangement  of 
the  ways,  works,  machinery,  plant,  build- 
ings, or  premises  connected  with,  intended 
for,  or  used  in  the  business  of  the  employer," 
and  the  defect  had  not  been  discovered  or 
remedied  owing  to  the  negligence  .  .  of 
some  person  entrusted  (by  the  employer) 
with  the  duty  of  seeing  that  the  condition  or 
arrangement  of  the  same  was  proper.  The 
position  of  an  ordinary  labourer,  like  the 
deceased,  was  different  from  that  of  the 
skilled  workmen  who  had  undertaken  the 
construction  of  the  hoist,  and  he  was  en- 
titled to  every  reasonable  safeguard  in  the 
performance  of  so  hazardous  a  duty.  Brown 
V.  Waterous  Engine  Works  Co.  (1904),  8 
O.  L.  R.  37,  distinguished.  Judgment  of 
Falconbridge,  C.J.K.B.,  at  the  trial,  affirmed. 
The  action  being  brought  by  the  widow 
alone,  without  mention  of  the  infant  child- 


ren of  the  deceased,  it  was  ordered  that  duy 
should  be  added  as  parties  plaintiffs,  with 
proper  averments  in  the  statement  of  daim. 
or  that  the  latter  should  be  amended  so  mm 
to  shew  that  the  action  was  brought  on  the 
behalf  of  the  widow  as  required  by  s.  8  of 
the  Fatal  Accidents  Act. — QiMrre,  wbetiier 
the  trial  Judge  had  power  to  enter  judgment 
for  a  sum  greater  than  the  statutory  maxi- 
mum of  $1,500  where  the  jury  were  not 
asked  to  and  did  not  assess  the  damages  on- 
der  the  Workmen's  Compensation  Act«  but 
only  as  at  common  law.  Linden  y.  Trussed 
Concrete  Steel  Co.  (1908),  18  O.  L.  R.  540^ 
11  O.  W.  R.  1003. 


4.  Childben   and  Others  undkb  Di»- 

abhitt. 

Danseroiui  article  near  laigk^ray.] — 

The  plaintiff,  a  boy  of  twelve,  entered  upoo 
railway  property  and  took  a  fog  signal  out 
of  a  box  on  a  hand  car  standing  there,  which 
he  struck  with  a  stone  and  exploded,  injur- 
ing himself: — Held,  that,  as  the  boy  was  a 
trespasser,  the  defendants  were  not  liable 
Barnes  V.  Ward,  9  C.  B.  392,  distinguished. 
Smith  V.  Hayes,  29  O.  R,  283,  18  C.  L.  T. 
134,  followed.  MoShane  v.  Toronto,  Hamil- 
ton and  Buffalo  Rw.  Co.,  19  C.  L.  T.  387, 
31  O.  R.  185. 

Ezeeution  of  f unctioiu  —  PermUtiiiig 

child  to  ride  in  vehicle.] — Although  masten 
and  employers  are  responsible  for  damage 
caused  by  their  servants  and  woikmen 
in  the  execution  of  the  proper  func- 
tions of  such  servants  and  worlonen,  they 
are  not  responsible  for  damage  caused  by 
such  servants  and  workmen  during  the  time 
that  they  are  exercising  such  functions,  but 
not  in  the  actual  execution  thereof.  So,  the 
infant  son  (ten  years  of  age)  of  the  pUin- 
tiff  having  secretly  got  into  a  vehicle  owned 
by  the  defendant,  without  the  knowledge  of 
the  driver  of  the  vehicle,  and,  when  dis- 
covered, having  been  permitted  by  the  driver 
to  remain  in  the  vehicle  only  because  tibe 
latter  did  not  wish  to  leave  him  upon  tiie 
public  road  a  lon«  way  from  his  fatber^s 
house,  the  defendant  was  not  reeponstbk 
for  the  fact  that  the  vehicle  waa  strad  by  an 
engine  when  crossing  a  railway,  and  tbe 
plaintiff's  son  hurt,  the  driver  not  btaag 
engaged  in  the  execution  of  his  functioat 
when  he  thus  permitted  the  presence  of  tiK 
boy  in  the  defendant's  vehicle.  Ifar^  r. 
Robidowf,  19  Que.  S.  C.  361. 

Injury  to  ehild  playisc  ia  street  at 
level  railway  orosslafi;  —  By-law  of  mani- 
cipality — Contributory  negligence — Dntr  to 
give  warning  of  approach  of  hand-car— Dun- 
ages.  Burtch  V.  Can,  Pac.  Rw,  Co^  8  0.  W. 
R.  837. 

Injury  to  infant  in  faetovy— -ZMi- 
Uty  of  owner  —  Contributory  negligemos  si 
infant.] — ^A  boy  of  eight  years,  the  appel- 
lant's son,  was  in  the  habit  of  playisg  in 
the  respondent's  factory.  In  conaequeoee  «f 
an  accident  which  happened  to  the  boy  in 
the  winter  of  1899-1900,  the  reapondoit  m- 
structed  his  foreman  to  prevent  all  penont 
who  had  no  business  in  the  factory  fron 
entering,  and  particularly  this  boy.  For  t 
certain  time  these  orders  were  obeyed,  but 
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later  the  boy  b^an  to  frequent  the  factory 
as  in  the  past,  indading  a  room,  in  whicn 
was  a  dangeroas  machine,  and  that  to  the 
knowledge  of  the  foreman.  In  August,  1900, 
the  boy  entered  the  factory  by  the  office  door. 
Hie  bookkeeper  was  not  here  at  the  mo- 
laeat ;  the  boy  crossed  the  office  and  seeing  the 
bookkeeper  with  whom  he  was  in  the  habit 
of  playing,  threw  himself  into  his  arms,  and 
the  bookkeeper  began  to  throw  the  boy  into 
the  air  and  catch  him  in  his  arms.  In  play- 
ing thos  the  boy's  foot  was  caught  in  a 
pulley  and  seriously  injured: — Held,  that  in 
these  circumstances,  the  owner  of  the  fac- 
tory was  liable,  and  in  order  to  relieye  him- 
sdf  of  liability  he  should  not  have  confined 
Umself  to  giving  orders,  but  should  have 
seen  that  they  were  executed.  2.  There  can- 
not be  on  the  part  of  a  child  of  eight  years 
liability  for  his  own  negligence,  the  presump- 
tion being  that  at  such  age  he  is  incompe- 
tent to  know  the  consequence  of  his  conduct. 
D^age  y.  Deliale,  10  Que.  K.  B.  481. 


Imimrj  to  lafaat  In  high'wmj — Care- 
less driving — ^Eividence  for  jury — Damages — 
Bight  of  infant's  father  to  recover  for  ex- 
penses— Objection  not  taken  at  trial.  Banks 
V.  Shedden  Foncarding  Co,,  11  O.  L.  R. 
483:  7  O.  W.  R.  88.  Digested  under  sub- 
heading 18. 


5.    CONTRIBUTOBT   NEGLIOEINOE. 

Coatlnning  to  time  of  aootdent.]  — 

Bidden,  J.,  held,  18  O.  W.  R.  498,  2  O.  W. 
N.  684,  that  plaintiff  in  an  action  for  negli- 
Senoe  cannot  recover  if  he  were  contributing 
to  tiie  cause  of  the  accident  at  the  time  when 
it  happened. — ^Divisional  Court  reversed  above 
lodgment,  holding  that  though  the  plaintiff 
may  have  been  gmlty  of  negligence  and  though 
that  negligence  may  have  contributed  to  the 
aoddent,  yet  if  the  defendant  could  in  the 
result,  by  exercise  of  ordinary  care  and  dili- 
gence, have  avoided  the  mischief  which  hap- 
pened, the  plaintiff^s  negligence  will  not  excuse 
the  defendant  Radley  v.  L<mdon  d  North 
Wettem  Rto.  Co,,  1  A.  C.  7f9,  followed, 
•/oset  V.  Toronto  d  York  Radial  Rto,  Co, 
(1911).  18  O.  W.  R.  966,  2  O.  W.  N.  979. 

FladimsB  of  Jury  —  Contributory  negU- 
gatce— Misdirection  —  RaUtoay  Act,  R.  B. 
0.  1906,  c.  S7,  9.  828 — Duty  of  company  to 
pwk  /ro(y«.]— -Contributory  negligence  may 
be  a  defence  to  an  action  for  damages  suf- 
fered in  consequence  of  a  breach  of  a  statu- 
toi7  duty.  Cfroves  v.  Wimlome,  [1898] 
2  Q.  B.  419,  and  Beven  on  Negligence,  pp. 
^  634,  643,  and  the  cases  there  cited, 
followed. — ^In  an  action  for  damages  for  in- 
Juies  suffered  by  the  plaintiff  in  conse- 
quence of  putting  his  foot  in  a  frog  which 
It  was  alleged  had  not  been  properly  packed 
tt  required  by  s.  288  of  the  Railway  Act, 
B.  S.  G.  1906  c.  37,  the  trial  Judge  charged 
tbe  jnry  that,  if  the  frog  was  unpacked,  the 
Pendants  would  be  liable,  whether  the 
plaintiff  was  guilty  of  contributory  negli- 
fiCQce  or  not : — Held,  that  this  was  a  misdir- 
ection, and  that,  notwithstanding  that  the 
qnestion  of  contributory  negligence  was  sub- 
nutted  to  the  jury  and  answered  in  the 
Pvtntiff's  favour,  there  should  be  a  new 
tt«l.  Bray  v.  Ford,  [1896]  A.  C.  at  p.  49, 
•Ad  Luoas  y.  ifoore,  3  A.  R.  at  p.  614,  fol- 
Jjwed.  Street  v.  Can.  Pac.  Rto.  Co.,  18 
Mtn.  L.  R.  334,  9  W.  L.  R.  558. 


Foreman  permitting;  labourers  to  ex- 
pose themselTes  to  danger  —  Volun- 
tary risk  taken  by  the  workmen — Common 
negligence  —  Reduction  of  damages,]  —  A 
foreman  permitting  workmen  to  work*  in  a 
shaft  under  rocks  ready  to  fall  from  the  arch 
above  is  guilty  of  negligence  for  which  his 
superior  will  be  responsible  if  accidents  oc- 
cur. A  workman  who  knowing  this  danger 
voluntarily  runs  the  risk  to  gain  the  favour- 
able opinion  of  his  superiors,  is  likewise  in 
fault,  and  as  a  result  of  this  common  negli- 
gence, the  master  is  entitled  to  a  proportion- 
ate reduction  of  damages  that  he  must  pay. 
Cf.  Gauthier  v.  Wertheim,  28  S.  C.  280. 
Lefebvre  v.  Nicholls  Chem.  Co,,  1909,  36 
Que.  S.  C.  536. 

Hole  im  ice  over  harbour  —  Accident 
— Cause — Findings  of  jury  —  Contributory 
negligence.] — The  dead  body  of  the  plain- 
tiffs husband  was  found  lying  on  ice  formed 
over  a  harbour,  the  head  being  in  open  water 
where  the  defendants  had  made  a  hole.  At 
the  trial  of  an  action  to  recover  damages  for 
his  death,  questions  were  submitted  to  the 
jury,  and  answered  in  favour  of  the  plain- 
tiff, except  the  following:  '* Could  the  de- 
ceased by  the  exercise  of  ordinary  and  rea- 
sonable care  have  avoided  the  accident  which 
occasioned  his  death:  and,  if  so,  in  what 
respect  or  how  could  the  deceased  have 
avoided  the  accident?"  To  this  the  jury 
answered :  "  Yes,  he  might  have  taken  an- 
other road,  or  if  sober,  on  a  bright  night, 
he  might  have  avoided  the  hole:" — Held, 
that  this  was  a  finding  of  Qontributory 
negligence,  and  the  action  was  properly  dis- 
missed, though  the  trial  Judge  (10  O.  L.  R. 
37),  dismissed  it  on  another  ground.  Plouffe 
y,  Canada  Iron  Furnace  Co.,  11  O.  L.  R. 
52,  6  O.  W.  R.  500. 

Injury  to  passenger  in   elevator  — 

Contributory  negligence.]  —  H.  entered  an 
elevator  in  a  public  building,  after  inquiring 
of  the  boy  in  charge  if  a  certain  tenant  was 
in  his  office,  and  being  told  he  was  not,  he 
remained  in  the  elevator  while  it  made  a 
number  of  trips  in  response  to  calls,  and  had 
been  in  it  over  ten  minues  when  a  call  came 
from  the  fifth  floor.  The  elevator  went  up, 
and  the  passenger  who  had  rung  entered, 
H.  at  first  making  no  attempt  to  get  out. 
The  operator  then  shoved  to  the  door  of  the 
elevator,  and  at  the  same  time  started  the 
wheel,  which  had  to  be  completely  turned 
round  to  move  the  elevator.  The  turning 
of  the  wheel  would  also  dose  the  door. 
While  it  was  being  turned  H.,  without  giv- 
ing warning,  tried  to  get  out  through  the 
door,  and,  the  elevator  being  then  descend- 
ing, he  was  caught  between  it  and  the  floor 
and  injured,  so  that  he  died  soon  after.  In 
an  action  by  his  administrator  against  the 
owner  of  the  building: — Held,  that  the  acci- 
dent was  entirely  due  to  the  conduct  of  H. 
himself,  and  the  owner  was  not  liable.  Judg- 
ment in  34  N.  S.  R.  365,  affirmed.  Hawley 
V.  Wright,  22  C.  L.  T.  198,  32  8.  C.  R.  40. 


Injnry  to  pedestrian  —  Street  railway 
— Findings  of  jury  —  Contributory  negli- 
gence.]— In  an  action  founded  on  personal 
injuries  caused  by  a  street  car,  the  jury 
found  that  the  defendants*  negligence  was 
the  cause  of  the  accident,  and  also  that  the 
plaintiff  had  been  negligent  in  not  looking 
out  for  the  car: — Held,  reversing  the  judg- 
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ment  of  the  Conrt  of  Appeal,  2  O.  L.  R.  68, 

21  O.  L.  T.  369,  that,  as  the  charge  to  the 
jory  had  properly  explained  the  law  as  to 
contributory  negligence,  the  latter  finding 
must  be  considered  to  mean  that  the  acci- 
dent would  not  haye  occurred  but  for  the 
plaintiff's  own  negligence;  and  he  could  not 
recover.     Brown  v.  London  Street  Rto,  Co., 

22  C.  L.  T.  78,  31  S.  C.  R.  642. 

Injury  to  servant — Contributory  negli- 
gence— Findings  of  jury — Disagreement  — 
Nonsuit  —  Master  and  servant.  Wilson  v. 
HamUton  Steel  and  Iron  Co.,  8  O.  W.  R. 
625. 

Injury  to  workman  —  Contributory 
negligence — Finding  of  jury.  Kent  v.  John 
Bertram  Sons  Co.,  8  O.  W.  R.  874. 

Injury  to  workman  —  Machinery  — 
Minor  —  Contributory  negligence — lAahility 
of  employer,] — Plaintiff's  son,  a  boy  of  15, 
who  had  the  ends  of  two  fingers  cut  off,  and 
a  third  crushed,  was  given  $1,000  damages. 
On  appeal  held  that  employer  is  practically 
an  insurer  of  his  employees'  safety.  The 
Court  will  not  under  ordinary  circumstances 
disturb  the  finding  of  the  Court  below.  A 
boy  of  16  can  be  guilty  of  contributory  negli- 
gence.    Allia  V.  Bolduc,  6  B.  L.  R.  185. 


Iiandlord  and  tenant  —  Damages  to 
goods  of  tenant  on  demised  premises — Lia- 
bility of  landlord — Master  and  servant  — 
Acts  in  course  of  employment — Alterations 
— Damage  by  steam — Responsibility  of  con^ 
trttctors — Control  of  premises.}  —  In  the 
lease  of  a  shop  the  landlord  agreed  to  supply 
steam  heating,  and,  in  order  to  improve  the 
system,  engaged  a  firm  of  plumbers  to  make 
alterations.  Before  this  work  was  com- 
pleted, and  during  the  absence  of  the  tenant, 
the  plumbers'  men  who  were  at  work  in  an- 
other part  of  the  same  building,  with  steam 
cut  off  for  that  purpose,  at  ttie  request  of 
the  caretaker  employed  by  the  landlord, 
turned  the  steam  on  again,  which,  passing 
through  unfinished  pipes  connected  with  the 
shop,  escaped  through  an  open  valve  in  a 
radiator  and  injured  the  tenant's  goods: — 
Held,  that  the  landlord  was  liable  in  dam- 
ages for  the  negligent  act  of  his  caretaker 
in  allowing  steam  to  be  turned  on  without 
ascertaining  that  the  radiator  was  in  proper 
condition  to  receive  the  pressure,  and  that 
the  plumbing  firm  were  also  responsible  for 
the  negligence  of  their  employees  in  turning 
on  the  steam,  in  such  circumstances,  as  they 
were  acting  in  the  course  of  their  employ- 
ment in  what  they  did,  although  requested 
to  do  so  by  the  caretaker. — ^The  judgment 
appealed  from,  Malcolm  v.  McNiohol,  16 
Man.  L.  R.  411,  6  W.  L.  R.  45,  was  affirmed, 
with  a  variation  declaring  the  plumbers 
jointly  liable  with  the  landlord.  MoNiohol 
V.  Maloolm,  27  C.  L.  T.  664,  39  S.  C.  R. 
265. 

IieaTlnc  dan^^eroua  plaoe  ungnarded 

— Contributory  negligence — Nonsuit  —  Un- 
disputed  facts — Inference.}  —  The  power  to 
nonsuit  on  the  ground  of  contributory  negli- 
gence is  restricted  to  cases  where  it  is  indis- 
putable that  the  misfortune  would  not  have 
occurred  but  for  the  plaintiff's  own  want  of 
proper  care.     Where  the  facts,  or  the  pro- 


per inference  from  the  facts,  are  in  dispute, 
the  case  must  go  to  the  jury.  Ajid  where 
the  defendants  negligently  left  a  hole  in  the 
floor  of  a  room  unguarded,  and  the  plaintiii^ 
going  into  the  room,  saw  the  danger  and  at 
first  avoided  it,  but,  in  turning  to  go  out 
again,  lost  sight  of  it,  stepped  into  the  bole, 
and  was  injured: — Held,  these  facts  being 
undisputed,  that  it  was  properly  left  to  the 
jury  to  say  whether  she  was  negligent  or  not 
Scriver  v.  Lowe,  21  C.  L.  T.  27,  32  O.  R. 
290. 

Quebec  law — Damages.} — If  the  princi- 
pal cause  of  an  accident  is  the  want  of  care 
of  the  victim,  that  does  not  take  away  all 
recourse  against  the  party  who  has  contri- 
buted to  the  accident  by  his  negligence.  2. 
The  only  effect  of  the  victim's  carelessness 
is  to  reduce  tne  amount  of  damages  which 
he  may  be  awarded.  3.  It  is  not  necessary 
in  order  to  establish  negligence  in  a  party 
that  the  law  should  have  imposed  upon  him 
the  duty  of  doing  what  he  has  not  done ;  it  is 
sufficient  that  ordinary  prudence  imposed 
the  duty  upon  him.  Jess  v.  Quebec  d  Levis 
Ferry  Co.,  25  Que.  S.  C.  224. 


6.  DA1CA0S8. 

(a)  Compensation  to  person  injured. 

Aoeldent  to  workman  —  Provisionol 
allowance  ordered — How  it  may  he  stopped — 
R.  8.  Q.  7S46.} — ^A  demand  to  stop  a  pro- 
visional allowance,  in  virtue  of  the  Work- 
men's Compensation  Act,  which  has  been 
granted  by  consent,  and  confirmed  by  an 
order  of  the  Court,  should  be  formulated  by 
suit  and  not  by  petition.  Duval  y.  Viens 
(1911),  12  Que.  P.  R.  338. 

Defect  in  soods  sold — Injury  to  pur- 
chaser— Liability  of  vendor — Accident,}  — 
The  plaintiff's  daughter,  about  eleven  yean 
of  age.  was  injured  by  the  bursting  of  t 
bottle  containing  cream  soda,  which  had  been 
sold  to  the  plaintiff  by  the  defendant,  t 
manufacturer  of  soda  water.  The  bottle 
had  been  carefully  tested  by  the  defendant 
before  it  was  fiUed,  and  was  more  tbas 
ample  to  support  the  pressure  to  whidi  it 
was  subjected.  The  cause  of  the  accident 
was  not  definitely  ascertained,  but  it  ap- 
peared to  be  the  sudden  exposure  of  a  cold 
bottle  in  a  refrigerator  to  a  current  of  warm 
air,  or,  perhaps,  to  some  unknown  flaw  or 
inequality  in  the  glass  itself: — Held,  that, 
whether  the  accident  was  attributable  to 
sudden  change  of  temperature  or  to  an  un- 
known defect  in  the  glass,  the  defendant,  u 
the  vendor,  was  not  responsible,  it  being 
either  the  result  of  imprudence  on  the  part 
of  the  plaintiff's  daughter,  or  a  caae  of  in- 
evitable accident.  The  extent  of  the  oUigt- 
tion  of  persons  selling  gaseous  waters,  as  to 
the  receptacles  which  contain  them,  is  to 
take  every  reasonable  precaution  that  sach 
receptacles  shall  be  sufficient  for  the  pa^ 
pose.  Guinea  v.  Campbell^  22  Que.  S.  C 
257. 

Mnniclpal  nesrllgenoe  —  Personal  is- 
juries — Road  under  repair  —  Varied  etpert 
evidence.} — ^Action  by  a  physician  to  recovtr 
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$25,000  damages  for  personal  injaiies  sus- 
tained by  being  thrown  from  his  boggy  while 
driving  in  the  early  morning  upon  the  high> 
way  in  the  coonty  of  Middlesex,  which  was 
ondergoing  repair. — ^Riddell,  J.,  held,  that 
if  a  patient  refuses  to  snbmit  to  an  operation 
which  it  was  in  fact  reasonable  that  he  shoold 
tnbmit  to.  the  continuance  of  the  malady  or 
injury  which  such  operation  would  cure  is 
doe  to  his  refusal,  and  not  to  the  original 
caose. — ^Neurasthenia  is  personal  injury  due 
to  accident.— ^Aiirc^  ▼.  Otiatoa,  22  O.  R. 
348,  referred  to  as  to  damages. — Judgment 
for  $12,500  and  costs.  Bateman  y.  Middh- 
9m  (19U),  10  O.  W.  R.  442,  2  O.  W.  N. 
1238. 

Pesvoiial  injury  —  Labourer  while  pav« 
mg  Mireet  wa9  Bfruck  hy  a  Ught  rig — Non- 
fury  tridi — Question  of  negligence  for  the 
Judge — No  reason  to  increaee  damages  — 
Appeal  and  cross-appeal  dismissed,] — ^An  ap- 
peel  as  to  the  amount  of  damages. — ^Divi- 
dcmal  Court  held  that  in  a  non-jury  trial  for 
personal  injuries,  the  Judge's  verdict  and  as- 
sessment must  not  be  changed  without  very 
special  reasons.  Appeal  dismissed  with  costs. 
Wright  v.  RadcUffe  (1911),  19  O.  W.  R.  439, 
2  O.  W.  N.  1241. 

(d)  Compensation    to   relatives, 

Canien  —  Death  of  pUUntifs  wife  — 
Fatal  Accidents  Act — Damages  —  Evidence 
-—Questions  for  jurg — Misdirection.]  —  In 
an  action  by  a  husband  as  administrator  of 
bis  wife  under  the  Act  respecting  compensa- 
tion to  relatives  of  persons  killed  by  wrong- 
ful act,  negligence,  or  default,  C.  S.  N.  B. 
1903,  c.  79,  to  recover  compensation  for  her 
death  by  the  ne^gence  of  defendants  as 
carriers  of  paasengers,  damages  based  on  a 
daim  of  $15  per  month  for  loss  of  prospect 
tive  services  of  the  wife  for  a  period  of  5 
years  may  be  recovered  and  are  assessed  on 
a  proper  principle. — In  an  action  under  the 
itatute,  the  jury  should  be  simply  asked  if 
tiie  defendant  was  guilty  of  negligence  caus- 
ing the  death,  and,  if  so,  in  what  did  such 
negligence  consist?  If  irrelevant  and  un- 
necessary questions  are  asked,  and  the 
Judge's  charge  in  respect  to  them  is  not  war- 
ranted by  evidence  relevant  to  the  issue,  a 
new  trial  will  not  be  granted  unless  the 
dfect  thereof  is  to  prejudice  the  minds  of 
the -jury  as  to  the  real  Question  to  be  tried! 

r  Barker,  J.,  ColUns  V.  8t,  John,  2  B.  L. 
490,  38  N.  B.  R.  86. 

Claiai  of  widow  and  ehildren  of  the 

deceased,  under  Art.  1056  G.  C,  cannot  be 
affected,  nor  its  amount  reduced,  by  insur- 
ance held  by  the  deceased  and  paid  after  his 
death.  MiUer  v.  Grand  Trunk  Rw,  Co.,  15 
Qoe.  K.  B.  118,  followed.  Johnson  y.  Can, 
Hor,  Que,  Rw.  Co.  (1910),  39  Que.  S.  C.  263. 
Appealed  17  R.  de  J.  182. 

BestlK  of  a  ehild  —  Alleging  loss  of 
his  future  earnings — Inscription  in  law.] — 
In  an  action  for  damages  for  death  of  a  child, 
the  parents  may  allege  that  they  suffer  dam- 
ages by  his  decease,  which  would  depend  on 
kis  earnings  in  the  future,  if  he  had  lived. 
Perrault  Y,  Montreal  (1909),  10  Que.  P.  R. 

m. 

]>eath  of  a  child  —  Funeral  expenses.] 
^The  funeral   expenses  occasioned   by   the 


death  of  a  child  form  part  of  the  damages 
that  the  parents  may  recover  from  the  party 
responsible  for  the  accident  Brialofsky  v. 
Montreal  (1909),  10  Que.  P.  R.  387. 

Doath  of  person  —  Pleading  —  Dam- 
ages,]— In  an  action  for  damages  for  the 
death  of  the  plaintiff's  father  by  the  negli- 
gence of  the  defendant,  the  plaintiff  may 
allege  the  services  which  the  father  per- 
formed, and  the  value  of  them. — 2,  In  such 
an  action  the  plaintiff  must  not  allege  the 
verdict  of  the  coroner's  jury  upon  the  cause 
of  death. — 3.  A  plaintiff  cannot  daim  dam- 
ages for  injuries  to  his  sensibilities  or  feel- 
ings.— i.  A  plaintiff  may  daim  a  certain 
sum,  at  the  same  time  alleging  that  the  dam- 
ages suffered  cannot  be  compensated  by 
money.     Thihault  V.  David,  6  Que.  P.  R.  55. 

Death  of  son  of  woman  for  whoso 
beneflt  action  bronsht  —  Etppedation 
of  pecuniary  benefit  from  continuation  of 
life — Evidence  of  intention  to  benefit — Find- 
ings of  fury  —  Damages.] — Action  under 
above  Act  to  recover  damages  for  death  of 
M.  by  reason  of  defendants'  negligence,  the 
action  being  for  benefit  of  mother  of  M.  ^e 
was  a  widow  of  about  70,  living  in  Ontario 
with  another  unmarried  son.  M.  had  told 
the  plaintiff,  his  brother,  of  his  intention  to 
send  some  money  to  his  mother.  Evidence 
of  intention  to  benefit  hdd  to  be  admissible: 
— Held,  further,  that  it  cannot  be  said  there 
was  no  evidence  from  which  a  jury  could 
reasonably  make  the  necessary  inference. 
Judgment  for  plaintiff.  MoMtt  v.  Can.  Pao, 
Rw,  Co,,  11  W.  L.  R.  608. 

Insurance  moneys  —  Jury  assessed 
$2,200  damages — Deducted  $1,000  insurance 
money  received  —  Verdict  corrected  —  Full 
amount  assessed  allowed  hhJoit.I— Plaintiff, 
the  widow  and  administratrix  of  George  Wm. 
Dawson,  who  was  killed  while  in  the  employ 
of  defendants,  brought  action  under  Work- 
men's Compensation  Act  to  recover  $2,5(X) 
damages.  The  jury  found  in  favour  of  plain- 
tiff and  assessed  her  damages  at  $2,200,  but 
deducted  therefrom  $1,000  for  insurance 
money  received  by  plaintiff.— CJlute,  J.,  17 
O.  W.  R.  23,  2  O.  W.  N.  85,  22  O.  L.  R. 
69,  held,  that  having  regard  to  s.  7  of  the 
Act,  the  jury  ought  not  to  have  deducted  the 
$1,000  for  insurance,  and  judgment  should 
be  entered  for  full  amount  of  damages  as- 
sessed by  jury  with  costs.  Damages  appor- 
tioned $2,000  to  widow  and  $200  to  mother  of 
deceased.  Beckett  v.  Grand  Trunk  Rw.  Co, 
(1885),  8  O.  R.  601,  13  A.  R.  174,  16  S. 
0.  R.  713,  and  Grand  Trunk  Rw.  Co,  v.  /en- 
nings  (1888),  13  A.  C.  800,  specially  re- 
ferred to.  Court  of  Appeal  held,  that  the  as- 
sessment x)f  damages  was  not  excessive  or 
such  as  a  jury  acting  reasonably  might  not 
upon  the  evidence  have  found,  but  owing  to 
the  method  used  in  arriving  at  the  amount 
being  improper  the  defendants  should  be  al- 
lowed a  new  assessment  of  damages  by  a  jury. 
Dawson  y.  Niagara  St.  Catharines  d  Toronto 
Rw,  Co,  (1911),  19  O.  W.  R.  242,  2  O.  W. 
N.  1080. 

Insurance  moneys — Parents  of  deceased 
— Damages — Eatent — Solatium  deloris  —  In- 
surance—C,  C.  X056.] — Under  artide  1056 
C.  C,  when  the  parents  of  a  deceased  person 
sue  the  party  responsible  for  the  death  of 
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their  child,  they  can  only  recoYer  the  real 
damages  which  they  have  experienced;  they 
cannot  claim  damages  based  upon  affection 
— solatium  deloris^ — In  assessing  their  dam- 
ages, the  Court  may,  according  to  dream- 
fltances,  take  into  consideration  the  fact 
that  they  have  already  received  insurance 
upon  the  life  of  their  deceased  child.  Bou- 
chard V.  Gauthier  (1911),  17  R.  L.  n.  a.  244. 

(c)  Excessive, 

l^emth  of  -wife  and  mother.] — In   an 

action  under  the  B^atal  Accidents  Act,  R.  S. 
O.  1897  c.  166,  to  recover  damages  for  the 
death  of  a  married  woman,  62  years  of  age, 
the  jury  awarded  $3,325,  apportioning  $325 
to  the  executors  of  her  husband,  who  sur- 
vived her,  $800  to  a  daughter  36  years  of 
age,  $700  to  a  son  27  years  of  age,  and 
$1,500  to  a  son  21  years  of  age : — Held,  that 
the  damages  recoverable  being  entirely 
pecuniary,  the  above  (except  as  to  the 
executors),  considering  the  ages  and  circum- 
stances of  the  children,  and  the  age  and 
financial  ability  of  the  mother,  were  grossly 
excessive,  and  the  case  must  go  to  a  new 
assessment.  Ronson  v.  Can,  Pao.  Ru>,  Co.. 
18  O.  L.  R.  337,  13  O.  W.  R.  1179. 

IfOoomotive  englnoor — Death  caused  hy 
jumping  from  train — Equipment  of  train — 
Efficiency  of — Negligence  of  driver — Compet- 
ency of  fellow  servants.] — Plaintiffs  brought 
action  to  recover  damages  for  the  death  of 
their  son,  a  locomotive  engineer  in  defend- 
ants' employ,  who  was  killed  by  having 
jumped  from  a  train  over  which  he  had  lost 
control.  The  jury  found  in  plaintiff's  favour 
and  assessed  the  damages  at  $6,000. — Cle- 
ment, J.,  entered  judgment  accordingly. — 
Supreme  Court  of  B.C.,  held,  that  the  only 
verdict  reasonably  open  to  the  jury  was 
that  the  deceased  lost  his  life  by  his  own 
negligence;  that  the  damages  were  excessive 
and  the  verdict  could  not  stand.  New  trial 
ordered. — Privy  Council  held,  that  the  above 
order  must  be  reversed.  It  was  too  late  for 
the  respondents  to  rely  on  misdirection  to 
the  jury,  which  they  had  not  excepted  to  at 
the  trial  or  in  the  notice  of  appeal  or  in 
oral  argument  before  the  Supreme  Court  of 
British  Columbia.  There  were  no  sufiScient 
grounds  for  a  new  trial  on  the  head  of  ex- 
cessive damages.  —  Judgment  of  Supreme 
Court  of  British  Columbia  set  aside,  and 
judgment  of  Hon.  Mr.  Justice  Clement  at 
trial,  restored.  White  v.  Victoria  Lumber 
Co.,  C.  R.,  [1910]  A.  C.  207,  80  L.  J.  P.  C. 
38,  [1910]  A.  C.  606,  103  T.  L.  R.  323. 

Hew  trial — Volens.'] — In  the  construction 
of  a  tunnel  under  the  Detroit  River  the  re- 
spondent company  had  an  apparatus  for  lift- 
ing material  to  the  surface  consisting  of  a 
crane  and  cable  with  hook  and  buckets  hauled 
up  and  down  through  an  air  shaft  by  an 
engine  on  the  surface.  At  the  top  of  the 
shaft  a  "  tag  man  "  was  stationed  to  signal 
the  engineer  when  to  start  or  stop  the  engine, 
and  when  to  run  fast  or  riow.  The  officers 
and  men  of  the  respondent  company  and  of 
the  Detroit  River  Tunnel  Company  engaged 
on  the  same  work*  were  in  the  habit  of  com- 
ing to  the  surface  through  the  air  shaft,  and 
the  "  tag  man  "  gave  a  special  signal  to  the 
engineer  when  a  man  was  coming  up.  R.,  an 
employee  of  the  Detroit  River  Company,  was 


attempting  to  come  up  on  one  occasion  when 
the  apparatus  did  not  remain  in  the  centre, 
but  was  swinging  around,  and  in  a  narrow 
part  of  the  shaft  a  block  on  the  cable  with 
a  hook  over  which  was  a  ring  which  B. 
was  grasping,  caught  in  the  timbers  on  the 
side  and  the  ring  came  off  the  hook,  throwing 
him  to  the  bottom  of  the  shaft  and  causing 
his  death.  In  an  action  on  behalf  of  his  par- 
ents the  jury  found  the  respondent  company 
negligent  in  using  an  unsafe  hook  while 
allowing  persons  to  use  this  apparatus,  and 
also  by  die  tag  man  not  signalling  the  en- 
gineer to  stop  until  the  cable  ceased  moving. 
They  assessed  the  damages  at  $4,000  all  for 
deceased's  mother.  The  verdict  was  sos- 
tained  by  a  Divisional  Court,  but  the  Court 
of  Appeal  granted  a  new  triid  on  the  groond 
that  the  questions  of  volens  on  the  part  of 
R.  should  be  passed  upon  by  the  jury : — HM 
that  as  such  question  had  been  raised  for  the 
first  time  in  the  Court  of  Appeal  a  new  trial 
should  not  have  been  granted  on  that  ground. 
— ^The  evidence  as  to  damages  was  that  de- 
ceased gave  his  mother  $25  per  month  regu- 
larly and  presents  in  goods  or  money  that 
would  make  his  whole  contribution  over  $500 
a  year. — Held,  that  $4,000  was  an  excessive 
sum  to  give  the  mother,  and  the  order  for  a 
new  trial  should  stand,  but  be  restricted  to 
a  proper  assessment  of  the  damages. — Order 
accordingly.  Rorison  v.  Butler  Bros.  (1911), 
31  C.  L.  T.  396,  44  S.  C.  R. 

OperatioB  of  ratlway.] — The  Court  rp- 
fused  to  order  a  new  trial  or  reduction  of 
damages,  under  the  provisions  of  Arts.  502, 
503,  C.  P.  Q.,  where  it  did  not  appear  that, 
under  the  circumstances,  the  amount  of  dam- 
ages awarded  by  verdict  was  so  grossly  ex- 
cessive as  to  make  it  evident  that  the  jury 
had  been  led  into  error  or  were  influenced 
by  improper  motive.  Davies,  J.,  dissented 
in  respect  of  that  part  of  the  verdict  award- 
ing damages  in  favour  of  one  of  the  sons 
who  was  almost  21  years  of  age  and  earning 
wages  at  the  time  deceased  was  killed. — 
Quwre,  in  an  action  under  Art.  1056  0.  C, 
can  a  jury  award  damages  in  solatium 
dolorisf  Robinson  v.  Can.  Pac.  Rv>.  Co., 
[1892]  A.  C.  481,  referred  to.  Lachance  v. 
Can.  Pac.  Rw.  Co.  (1909),  42  S.  C.  R  205, 
affirming  35  Que.  S.  C.  494. 

id)    Miscellaneous   Cases. 

BamAgea  reooverable  —  Dtrntiiif^ioii 
of  the  value  of  an  immovable  caused  6y 
quasi  delict.] — ^A  tramcar  company  is  respon- 
sible beyond  the  real  damages,  for  damages 
which  represent  the  diminution  in  value  of  an 
immovable  situated  at  the  foot  and  in  &ce  of 
a  sharp  incline  on  the  road  where  the  can 
frequently  run  off  the  rails  through  the  negli- 
gence of  the  motorman,  and  are  hurled  on 
the  lands  at  great  risk  to  those  who  may  be 
there.  Amyot  V.  Quebec  R.  L.  d  P.  Co. 
(1909),  36  Que.   S.   C.   141. 

Iioss  of  tmak  of  Taluablo  merehaB- 
dise  —  Railway  company  liable  —  Esprest 
company*s  limitation  of  $50.] — ^A  mannfoc- 
turers'  agent  and  conunission  merchant 
brought  action  to  recover  $3,500  for  a  trunk 
of  valuable  merchandise  alleged  to  have  beai 
destroyed  by  the  negligence  of  the  defendant 
company  while  in  transit  on  their  line.  De- 
fendants alleged  that  the  goods  had  not  been 
entrusted  to  them,  but  to  the  Dominion  Ex- 
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press  Co.,  for  whom  they  were  carrying  them, 
ajod  who  made  it  a  condition  of  their  receiv- 
is;  the  goods  that  they  should  not  be  liable 
beyond  $50,  and  the  defendants  claimed  the 
benefit  of  this  condition  and  paid  $50  into 
Court: — Held,  that  an  action  for  the  loss  of 
goods  will  lie  against  the  railway  company, 
and  that  they  are  not  entitled  to  claim  the 
limitation  of  the  express  company.  Judg- 
ment given  the  plaintiff  for  16,000  francs  and 
costs.  Allen  v.  Can.  Pac.  Rto.  Co,  (1909), 
14  0.  W.  R.  752,  1  O.  W.  N.  84,  19  O.  L.  R. 
510. 

Trial  hj  Jury  —  Verdict  assessing  the 
damages  in  an  action  for  negligence — Declar- 
aiian  in  a  verdict  that  a  specific  sum  has 
aireedif  Iteen  paid  to  the  plaintiff  hy  the  de- 
fendantr-^udgment  fixing  the  amount  of  dam- 
ages on  such  verdict.] — When  by  the  same 
▼erdict  in  an  action  for  negligence  for  an 
accident  to  a  workman  the  jury  fixes  the  dam- 
ages at  the  amount  claimed  and  declares  that 
a  specific  sum  has  already  been  paid  by  the 
plaintiff  to  the  defendant  on  account  of  his 
claim,  the  Court,  in  giving  judgment,  ought 
not  to  take  this  declaration  into  account 
nor  deduct  it  from  the  sum  which  it  fixes. 
The  jury  is  considered  to  have  done  so  in 
fixing  the  damages,  which  sum  is  over  and 
above  what  it  recognizes  as  having  been 
paid.  Dom,  Park  Co,  v.  DaUaire,  18  Que. 
K.  B.  429. 


7.  DsivnrG   Logs. 

Bridge  —  Injury  to  —  Navigable  river — 
Budden  rising — Floating  logs — Vis  major.] — 
The  plaintiffs  were  the  owners  of  an  iron 
bridge  crossing  a  navigable  river.  The  de- 
fendant was  hurriedly  floating  his  logs  and 
timber  down  the  river;  and  the  river  sud- 
denly rising,  as  it  often  did,  a  jam  was 
fonned,  and  the  plaintiffs'  bridge  was  in- 
jured. The  defendant  pleaded  that  the  dam- 
age was  caused  by  an  irresistible  force  over 
which  he  had  no  control. — Held,  that,  the 
riTer  being  navigable,  the  defendant  had  the 
right  to  use  it  as  an  ordinary  highway  only ; 
that  the  defendant  must  be  taken  to  have 
been  aware  of  the  fact  that  the  river  was 
sQbject  to  sudden  rising;  and  that  the  acci- 
dent was  caused  not  by  force  majeure,  but 
I7  the  negligence  of  the  defendant  in  placing 
too  many  logs  in  the  river  at  once,  without 
baving  at  the  same  time  a  correspondingly 
sufficient  number  of  men  to  keep  abreast  of 
them  in  order  to  prevent  a  jam.  Ward  v. 
GrenviUe,  21  C.  L.  T.  444. 

IaJ«xy  to  bridge  —  Servitude — (Water- 
courses— Floatable  rivers — Statutory  duty — 
Ripurian  rights— Vis  major,]  —  The  Rouge 
nver,  in  the  province  of  Quebec,  is  floatable 
but  not  navigable,  and  is  used  by  the  lumber- 
men for  bringing  down  saw-logs  to  booms,  in 
which  the  logs  are  collected  at  the  mouth  of 
the  river,  and  distributed  among  the  owners. 
The  plaintiffs  constructed  a  municipal  bridge 
across  the  river  near  its  mouth  where  the 
collecting  booms  are  situated.  The  defend- 
ant and  a  number  of  other  lumbermen  en- 
gaged in  driving  their  logs,  mixed  together, 
down  the  river,  did  not  place  men  at  the 
bridge  to  protect  it  during  the  drive,  and 
took  no  precaotions  to  prevent  the  forma- 
fi<Mi  of  jams  of  their  logs  at  the  piers  of  a 
nulway    bridge    which   crosses    the    river   a 


short  distance  below  the  municipal  bridge, 
nor  did  they  break  up  a  jam  of  logs  which 
formed  there,  but  they  abandoned  the  drive 
before  the  logs  had  been  safely  boomed  at 
the  river  mouth.  The  river  Rouge  is  sub- 
ject to  sudden  freshets  during  heavy  rains, 
and,  on  the  occurrence  of  one  of  these 
freshets,  the  waters  were  penned  back  by  the 
jam,  and  a  quantity  of  the  logs  were  swept 
up  stream  with  such  force  that  the  super- 
structure of  the  municipal  bridge  was  carried 
away.  In  an  action  by  the  municipality  to 
recover  damages  from  the  lumbermen,  jointly 
and  severally: — Held,  that  irrespective  of 
any  duty  imposed  by  statute,  the  proprietors 
of  the  logs  were  liable  for  actionable  negli- 
gence on  account  of  the  careless  manner  in 
which  the  driving  of  the  logs  was  carried  on, 
and  were  jointly  and  severally  responsible  in 
damages  for  the  injuries  so  caused. — Held, 
further,  that  the  right  of  lumbermen  to  float 
timber  down  rivers  and  streams  is  not  a  para- 
mount right,  but  an  easement  or  privilege 
which  must  be  enjoyed  and  exercised  with 
such  care,  skill,  and  diligence  as  may  be 
necessary  to  prevent  injury  to  or  interfer- 
ence with  the  concurrent  rights  of  riparian 
proprietors  and  public  corporations  entitled 
to  bridge  or  otherwise  make  use  of  such 
watercourses.  Ward  v.  OrenviUe,  23  G.  L* 
T.  37,  32  S.  0.  R.  510. 


8.  Evidence  of  Negugenck. 


—  Particulars,] — In  an  action 
for  injuries  alleged  to  be  caused  by  the  gross 
carelessness  and  negligence  of  the  defendant^ 
the  plaintiff  will  be  ordered  to  furnish  par- 
ticulars of  the  alleged  gross  carelessness  and 
negligence,  and  of  the  damages  thereby  suf- 
fered by  him.  Forbes  v.  Montreal  St.  Rvo. 
Co.,  3  Que.  P.  R.  449. 

Eleotrlo  shook  —  Death  caused  by  — 
Burden  of  proof  —  Liability  of  suppliers  of 
electricity.] — Appeal  from  a  judgment  con- 
demning the  defendants  to  pay  $5,000  dam- 
ages for  the  death  of  the  respondent's  hus- 
band, caused  by  taking  hold  of  a  lamp  (sup- 
plied by  the  defendants  in  the  ordinary  course 
of  their  business)  to  turn  on  the  light.  It 
was  not  proved  exactly  what  was  responsible 
for  the  accident.  A  guy  wire  of  another 
electric  company's  system  was,  at  one  point, 
within  an  inch  or  an  inch  and  a  half  of  the 
appeRants'  wires  communicating  with  the 
house  of  deceased,  and,  although  there  was 
no  evidence  of  actual  contact  between  the 
wires,  yet  this  was  one  of  the  various  theories 
advanced  in  explanation  of  the  accident: — 
Held,  that  the  burden  of  proof  of  the  fact, 
act,  or  omission  constituting  negligence  was 
not  upon  the  plaintiff.  The  presumption 
was  that  the  fatal  current  came  over  the 
same  system  and  from  the  same  source  as 
that  by  which  his  ordinary  supply  was  de- 
livered to  the  deceased  by  the  appellants. 
The  burden  of  proof  was  upon  them  to  shew 
the  contrary.  This  they  had  failed  to  do, 
and  the  judgment  holding  them  resi>onsible 
for  the  accident  should  be  affirmed.  Royal 
Electric  Co,  V.  Hevi,  21  C.  L.  T.  442. 

Explosion  At  gas  wogrks  —  Death  of 
servant — Protection  of  employees — Evidence 
— Questions  for  jury—-Judge*s  charge — Find- 
ings of  fact  —  Inferences.] — An  experienced 
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employee  of  the  defendants  was  killed  by  an 
explosion  of  illuminating  gas  while  discharg- 
ing his  duties  in  the  meteiMroom  at  the  de- 
fendants' gas  works.  It  was  shewn  that 
there  might  possibly  have  been  an  escape  of 
gas  from  the  controllers  or  other  fixtures  in 
the  room  or  in  the  blow-room  adjoining  it; 
that  there  had  been  no  special  precautions 
by  the  defendants  to  detect  any  such  escape 
of  gas  that  might  occasionally  happen;  and 
that  the  meter-room  had  always  been,  and  at 
the  time  of  the  accident  was,  lighted  by  means 
of  open  gas  jets.  There  was  no  exact  proof 
of  any  particular  fault,  attributable  to  the 
defendants,  which  could  have  been  the  whole 
cause  of  the  explosion,  and  its  origin  and 
course  were  not  explained.  In  an  action  for 
damages  by  the  widow  and  representatives 
of  the  deceased,  the  jury  found  that  the 
explosion  had  resulted  from  the  fault  and 
imprudence  of  the  defendants  in  lighting  the 
meter-room  by  open  gas  jets,  and  contribu- 
tory negligence  on  the  part  of  deceased  was 
negatived: — Held^  affirming  the  judgment 
appealed  from,  16  Que.  K.  B.  246,  3  E.  L. 
R.  1,  which  affirmed  30  Que.  S.  C. 
104,  Davies  and  Madennan,  JJ.,  dissenting, 
that,  in  the  circumstances,  the  jury  were 
justified  in  finding  that  there  had  been  such 
negligence  and  imprudence  on  the  part  of  the 
defendants,  in  such  use  of  open  gas  jets,  as 
would  render  them  responsible  for  the  injury 
complained  of.  Montreal  Light  Heat  d 
Power  Co,  v.  Regan,  40  S.  C.  R.  580. 

Fatal  Aoeldenta  Aot — Death  caused  hy 
motor  vehicle — Presumption  of  negligence — 
Motor  Vehicle  Act,  s.  SS  —  Application  to 
action  hy  representative  of  deceased — Evi- 
dence to  rehut  presumption— InsufjUdency — 
Statutory  teaming — Speed  of  vehicle— Dam- 
ages— Dependents  —  Reasonable  expectation 
of  pecuniary  benefit.]  —  Section  33  of  the 
Manitoba  Motor  Vehicles  Act,  7  &  8  E3dw. 
YII.  c.  34^  applies  to  actions  under  the  Fatal 
Accidents  Act,  R.  S.  M.  1902,  c.  31,  where 
the  death  of  a  person  has  been  caused  by  an 
Injury  sustained  from  a  motor  vehicle  upon 
a  highway.  The  only  effect  of  s.  38  is  that  a 
presumption  is  affoi^ed  that  there  has  been 
n^Iigence,  and  it  is  for  the  defendant  to 
rebut  that  presumption.  Therefore,  the  plain- 
tiffs, suing  as  the  administrators  of  the  estate 
of  a  man  who  was  injured  upon  a  highway 
by  the  defendant's  motor  vehicle,  and  died 
from  his  injuries,  were  entitled  to  the  bene- 
fit of  the  presumption. — ^And  held,  upon  the 
evidence,  and  having  regard  to  ss.  12,  13, 
22  and  39  of  the  Motor  Vehicles  Act,  that 
the  defendant  had  not  discharged  the  onus 
that  the  statute  had  placed  upon  him — ^that 
there  was  negligence  on  the  part  of  the  de- 
fendant.— ^The  deceased  had  a  right  to  ex- 
pect that  any  person  driving  a  motor  vehicle 
along  the  highway  would  comply  with  the 
statute  and  otherwise  exercise  a  proper  de- 
gree of  care;  and  it  had  not  been  made  to 
appear  that  he  himself  was  guilty  of  any 
want  of  care. — ^The  introduction  into  street 
traffic  of  the  automobile,  combining  speed 
with  great  weight  and  size,  has  brought  about 
new  considerations;  and  the  legislature  has 
deemed  it  necessary  to  interfere  for  the  pro- 
tection of  pedestrians  and  vehicular  traffic 
of  other  kinds;  hence  the  Motor  Vehicles 
Act.  —  Cotton  V.  Wood,  8  O.  B.  N.  S.  568. 
and  like  cases,  distinguished. — ^The  rule  that 
persons   lawfully  using  a   highway   are   en- 


titled to  rely  on  warnings  required  by  sta- 
tute, as  from  railway  engines,  is  applicable 
where  the  statute  requires  from  motor  ve- 
hicles warning  by  light  and  sound. — Hetmet 
sey  T.  Taylor,  189  Mass.  583,  4  Am.  &  Bog. 
Ann.  Gas.  396,  approved. — ^The  persons  on 
whose  behalf  the  action  was  brought,  the 
father,  sister  and  child  of  the  deceased,  were 
held  to  have  a  reasonable  expectation  of  pe- 
cuniary benefit  from  the  continuance  of  the 
life  of  the  deceased;  and  damages  were  is- 
sessed  in  their  favour  at  $3,000.  Toronto 
(General  Trusts  Cor,  v.  Dunn  (1910),  15  W. 
L.  R.  314,  Man.  L.  R. 

Fault  of  the  owner  of  a  tblaSi  ^ 
person  who  haa  the  eare  of  it.] — ^In  an 
action  for  damages  for  an  injury  caused  }sj 
a  thing,  it  is  incumbent  upon  the  plaintiff 
to  establish  affirmatively,  not  only  the  dam- 
age claimed,  but  also  fault,  negligence  or  im- 
prudence on  the  part  of  the  defendant,  as  the 
owner  or  person  having  the  care  of  the  thine* 
Such  ownership  or  care  has  not  in  law  the 
effect  of  placing  upon  the  defendant  the  boi^ 
den  of  proving  negatively  the  absence  of 
fault  on  his  part,  or  that  of  his  servantL 
Can,  Pac,  Rw,  Co.  v.  Dionne  (1908),  18 
Que.  K.  B.  385. 

Findings  of  Jnry  —  Question  whether 
plaintiff  could  have  avoided  injury  by  eaer- 
cising  reasonable  care — **  iJe  might  have^ — 
Neto  triaL] — In  an  action  for  damages  for 
injury  to  plaintiff  while  crossing  defendants' 
railway,  the  jury,  in  answer  to  the  question 
"could  plaintiff,  by  exercise  of  reasonable 
care  on  his  part,  have  avoided  the  collision?" 
answered  "  he  might  have :" — Held,  that  the. 
answer  "  he  might  have,**  was  only  specnla- 
tive,  and  not  a  real  answer  to  the  question. 
Judgment  at  trial  (1909),  13  O.  W.  R.  683^ 
discharged  and  new  trial  ordered.  Rowen 
V.  Toronto  Ru>,  Co,  (1899),  29  S.  C.  R.  717, 
followed.  Badgeley  v.  Grand  Trunk  Ru>.  Co, 
(1909),  14  O.  W.  R.  425. 

Jndsaient  after  trial  —  Reasons  for 
the  decision  —  Liability — Proof— ConfUet  of 
testimony — Grave  presumpti<ms  —  Appeoi — 
Summing  up  of  the  Judge  in  his  charge.]-^ 
The  judgment  rendered  after  trial  in  an  ac- 
tion as  to  liability  for  an  accident  causing 
death  and  which  is  imputed  to  the  negligence 
of  the  defendant  is  sufficiently  traced  to  its 
source  in  these  terms. — **  Considering  that 
the  plaintiffs  have  proved  that  the  accident 
that  caused  their  son's  death  happened 
through  the  negligence  of  the  defendants*  em- 
ployees.*' It  is  not  necessary  to  point  ont  in 
what  this  negligence  consisted  to  satisfy  the 
requirements  of  Art  541  G.  P.  In  matten 
of  liability  for  an  accident  causing  death 
negligence  may  be  inferred  from  wei^ty  pre- 
sumptions notwithstanding  the  conflict  of  efi- 
dence,  and  a  Ck>urt  of  Appeal  in  these  dr- 
cumstances  ought  rather  to  rely  on  the  coo- 
elusion  of  the  Judge  in  the  Ck>art  below  m 
summing  up  for  the  jury.  C  P,  R,  T.  Riceo, 
18  Que.  K.  B.  337. 

Presumption  —  Onus  prohandi  —  /s- 
surance  —  Subrogation,] — Where  damage  if 
caused  to  a  plate  glass  window,  the  onmt 
probanai  is  on  the  party  causing  the  damage 
to  prove  that  he  was  not  in  fault,  the  pre- 
sumption being  that  the  window  was  brwes 
by  his  negligence. — 2,  Where  the  insnranee 
company  replaces  the  broken  window  and  % 
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nibrociated  in  the  rights  of  the  insured,  the 
company  is  entitled  to  claim  from  the  party 
causing  the  damage,  although  the  insurance 
company  insures  against  accident. — 3.  It  is 
negligence  on  the  part  of  the  roofer  not  to 
protect  plate  glass  windows  by  some  means 
when  clearing  the  roof  above  from  snow. 
Woyd«  Plate  Olas8  Co.  v.  Poicelh  16  Que. 
8.  C   432. 


Bailiray  —  Death  of  engine-driver  — 
Evidence — Conjecture  as  to  cause  of  death — 
CkHitributory  negligence — Volenti  non  fit  in- 
juria —  Findings  of  jury  —  Misdirection — 
Damages — New  trial.  Woolsey  v.  Can. 
yorth.  Rto.  Co.,  11  O.  W.  R.  1030. 


Ballway  —  Evidence  —  Aote  euhse- 
quently  done  to  remove  source  of  danger — 
Cmc  for  jury — Queetione — General  verdict — 
hemagee  —  Fuvustione  of  jury — Quantum  of 
damage*.} — In  an  action  for  negligence,  it  is 
not  improper  to  receive  evidence  as  to  what 
may  have  been  done  by  the  defendants  subse- 
qoently  to  remedy  the  defects  or  dangers 
complained  of,  but  the  jury  should  be  warned 
that  such  evidence  taken  by  itself  is  no  evi- 
dence of  negligence.  If  there  be  no  other  evi- 
dence of  negligence,  the  case  should  be  with- 
drawn from  the  jury. — ^The  evidence  in  this 
case  considered,  as  to  whether  the  case 
should  have  been  left  to  the  jury  or  not. — It 
is  within  the  discretion  of  the  trial  Judge 
to  submit  special  questions  to  the  jury  or 
not;  but  in  either  case  the  jury  may  render 
a  general  verdict. — The  words  "the  Court 
may  give  such  damages,"  in  C.  O.  1898  c.  48, 
&  3,  mean  the  Judge  at  the  trial,  or  the 
Judge  and  the  jury,  as  the  case  may  be. — 
Semble,  a  verdict  for  $4,500,  in  the  circum- 
stances of  this  case,  could  not  seriously  be 
excepted  to. — Judgment  of  Stuart,  J.,  1  Alta. 
L.  B.  244,  affirmed.  Toll  v.  Can.  Pac.  R%d. 
Co.,  8  W.  L.  R.  795,  1  Alta.  L.  R.  318,  8 
Can.  Ry.  Cas.  294. 

Serraat  worktne  on  bridge — Thrown 
off  and  drowned — Defective  system — Dan^ 
iferous  place — Question  for  jury — Non-suit — 
NeiD  trial— Costs  to  pla*n«ii/f».l— Plaintiffs, 
widow  and  infant  children  of  Wm.  Calms, 
brought  action  to  recover  damages  for  his 
death,  caused,  as  they  alleged,  by  the  neg- 
ligence of  the  defendants,  both  under  the 
common  law  and  the  Workmen's  Compensa- 
tion for  Injuries  Act.  Deceased,  at  the  time 
of  the  accident,  was  engaged  in  assisting  in 
jacking  up  part  of  a  bridge  over  a  river 
which  had  ** canted  over"  owing  to  the  sub- 
sidence of  one  end  of  one  of  its  supporting 
piers.  Deceased  and  another  man  were  work- 
ing at  the  outer  end  of  the  piers,  when,  ow- 
ing to  some  cause  not  fully  explained,  the 
two  men  were  thrown  into  the  river  and 
drowned. — Falconbridge,  C.J.K.B.,  withdrew 
the  case  from  the  jury  and  dismissed  Uie 
tction. — Divisional  Court  ordered  a  new  trials 
holding  that  there  was  evidence  which  should 
have  been  submitted  to  the  jury.  Costs  to 
plaintiif.  Cairns  v.  Hunter  Bridge  d  Boiler 
Oo.  (1910),  17  O.  W.  R.  947,  2  O.  W.  N. 
472. 

Speeifteall7  chsae^hk^  act  of  negli- 
CSAee  that  caused  the  injury,  estops  the 
plaintiff,  in  an  action  of  damages,  from  prov- 
ing any  other  act  at  the  trial,  and  the  ad- 
misflion  of  such  evidence  by  the  Judge  is  a 


sufficient  ground  to  quash  a  verdict  in  his 
favour.  Lemieum  y.  Montreal  8t,  Rw.  Co. 
(1910),  38  Que.  S.  C.  400. 

Trial  by  Jury  —  Findings  —  Statutory 
privilege — Street  railway — Condition  of  high- 
way.]— On  the  trial  of  an  action  based  on 
negligence,  the  jury  should  be  asked  to  find 
specially  what  the  negligence  of  the  defend- 
ant was  that  caused  the  injury.  General 
findings  of  negligence,  unless  the  same  is 
found  to  be  the  direct  cause  of  the  injury, 
will  not  support  a  verdict. — ^Where  a  street 
railway  company  have  by  their  charter  privi- 
leges in  regard  to  the  removal  of  snow  from 
their  tracks,  and  the  city  engineer  is  given 
I)Ower  to  determine  the  condition  in  which 
the  highway  shall  be  left  after  a  snow  storm, 
a  duty  is  cast  upon  the  company  to  exercise 
their  privilege  in  the  first  instance  in  a  rea- 
sonable and  proper  way  and  without  negli- 
gence. Mader  v.  Halifax  Electric  Tramway 
Co.,  26  C.  L.  T.  188,  27  S.  C.  R.  94. 


9.  FiBBS. 

Gontributory  nesUf^iioe  —  Voluntar- 
ily incurring  risk — Remoteness  of  damages.] 
— The  defendant  was  the  owner  of  a  thresh- 
ing machine  and  a  portable  steam  engine, 
and  hired  from  the  plaintiff  a  team  of  horses 
with  a  driver  for  use  in  moving  the  engine 
about  and  in  drawing  straw  and  grain  dur- 
ing the  work  of  threshing.  While  threshing 
for  a  certain  farmer,  sparks  from  the  engine 
set  fire  to  a  stack  of  grain,  and,  the  separator 
being  thereby  placed  in  danger,  the  plaintiff's 
driver  attached  his  horses  to  it  for  the  pur- 
pose of  hauling  it  into  a  place  of  safety ;  but 
the  fire  spread  so  rapidly  and  unexpectedly 
before  the  separator  could  be  moved  or  the 
horses  detached  that  they  were  severely 
burned  and  had  to  be  killed.  The  County 
Court  Judge,  who  tried  the  case  without  a 
jury,  found  that  the  fire  had  been  caused  by 
negligence  on  the  part  of  the  defendant's 
servants,  also  that  the  horses  had  been  at- 
tached to  the  separator  either  in  obedience 
to  a  call  from  the  defendant's  foreman  or 
under  his  personal  supervision,  and  that  there 
was  no  negligence  on  the  part  of  the  plain- 
tiff's driver: — Held,  that  the  evidence  fully 
warranted  the  finding  of  negligence,  and,  un- 
less the  plaintiff's  driver  was  guilty  of  con- 
tributory negligence,  the  defendant  was  re- 
sponsible for  the  loss  of  the  horses. — 2.  That 
the  driver  was  not  guilty  of  contributory 
negligence  in  exposing  the  horses  to  danger, 
as  it  was  not  obvious,  and  he  had  acted  either 
on  the  orders  of  the  defendant's  foreman  or 
in  obedience  to  a  natural  impulse  to  try  to 
save  the  defendant's  proi>erty.  Connell  Y, 
Prescott,  20  A.  R.  49,  22  S.  C.  R.  147,  fol- 
lowed. Thorn  v.  James,  23  C.  L.  T.  124,  14 
Man.  L.  R.  373. 

Deatmotiofli  of  building  —  Scope  of 
employment.}  —  Defendants'  servant  while 
pursuing  the  ordinary  course  of  his  duties 
drove  a  steam  roller  over  a  gas  main  which 
burst,  the  escaping  gas  exploding,  set  fire  to 
the  roller,  from  which  it  was  claimed  sparks 
ignited  the  church  of  which  plaintiffs  were 
trustees : — Held,  that  the  evidence  was  suffi- 
cient to  give  a  reasonable  explanation  of  the 
origin  of  the  fire  in  the  absence  of  any  other 
reasonable  cause.     The   defendants'   servant 
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was  negligent  in  the  management  of  the  roller 
and  he  knew  generally  where  the  main  was. 
Judgment  for  plaintiffs.  Methodist  Church 
V.  Welland,  12  O.  W.  R.  949. 

Destrvotion  of  house  —  Electric  light 
company — Cause  of  fire — Condition  of  trans- 
former— Rules  of  insurance  association.'\ — 
A  company  furnishing  electricity  for  the 
lighting  of  a  house  and  conducting  a  primary 
current  at  a  tension  of  2,000  volts  to  its 
transformer,  where,  in  order  to  avoid  danger, 
it  is  reduced  to  a  secondary  current  at  a 
tension  of  110  volts,  at  which  it  enters  the 
house  and  is  received  by  wires  installed  by 
the  owner,  are  responsible  for  a  fire  which 
occurs  in  the  house,  when  the  evidence 
shews  no  other  acceptable  explanation  of  it 
than  the  state  of  inefficiency  of  the  trans- 
former, ascertained  immediately  after  the  fire, 
especially  when  the  concomitant  facts  estab- 
lish that  such  state  of  inefficiency  existed  at 
the  time  of  the  fire  and  was  not  a  result  of 
it. — It  was  in  vain  for  the  company  to  con- 
tend that  the  evidence  established  that  the 
branch  wires  in  the  house  had  not  been  in- 
stalled in  accordance  with  the  rules  of  the 
association  of  insurers,  for  there  was  nothing 
to  shew  that  the  fire  had  been  occasioned  by 
any  breach  of  the  rules.  Union  Assce,  Co.  v. 
Que.  Rw,  Light  d  Power  Co,,  28  Que.  S.  C. 
289. 

DestniotioB  of  property  —  Liability 
of  infant — LiahiUty  of  father — Ownership  of 
property  destroyed— Possession— ^us  tertU,] 
— A  father  is  not  liable  for  negligence  in 
allowing  his  fourteen  year  old  son  to  go  out 
alone  with  a  gun  to  shoot  game,  if  the  boy 
has  been  carefully  trained  in  the  use  of  a 
gun  and  ordinarily  exercises  great  care  in 
handling  it;  but  the  son  will  be  liable  in 
damages  for  the  consequences  of  carelessness 
in  firing  the  gun  so  as  to  start  a  prairie  fire 
which  destroys  the  plaintiff's  property. — ^Part 
of  the  plaintiff's  claim  was  for  the  loss  of  a 
stable  on  land  which  he  had  agreed  to  sell. 
The  stable  had  been  placed  on  the  land  by 
the  purchaser,  but  the  plaintiff  had  taken 
possession  of  the  stable  and  was  using  it  at 
the  time  of  the  fire : — Heldt  that  the  plain- 
tiff's possession  of  the  stable  was  evidence  of 
title  as  against  a  wrong-doer,  and  that  the 
defendant  could  not  rely  on  the  purchaser's 
rights  as  against  the  plaintiff,  but  was  liable 
to  the  plaintiff  for  the  value  of  the  stable  as 
well  as  of  the  other  property  destroyed  by 
the  fire.  Jeffries  V.  Oreat  Western  Rw.  Co,, 
5  E.  &  B.  802 ;  "  Winkfield,"  [1902]  P.  42, 
and  Qlenwood  V.  Phillips,  [1904]  A.  C.  405, 
followed.  Turner  v.  Snider,  3  W.  L.  R. 
385,  16  Man.  L.  R.  79. 

FnmisAtins  premifles  —  Fire  carried 
to  adjoining  property  —  Liability.] — ^A  hen- 
house in  the  defendant's  barn  was  fumigated 
by  placing  a  pan  containing  burning  paper, 
splinters  of  wood,  and  sulphur,  upon  the 
floor  of  the  bam.  The  fire  from  the  pan  was 
communicated  to  hay  in  a  loft  overhead,  and 
resulted  in  the  destruction  of  the  bam. 
Sparks  from  the  latter  were  carried  by  the 
wind  to  the  plaintiff's  bam,  situated  some 
distance  away,  which  caught  fire  and  was 
also  destroyed: — Held,  that  the  act  of  fumi- 
gation, in  the  way  in  which  it  was  done, 
amounted  to  a  putting  upon  the  land  some- 
thing which  would  not  naturally  come  upon 
it  and   which  was  in   itself  dangerous  and 


might  become  mischievous,  within  Rylands  T. 
Fletcher,  L.  R.  3  H.  L.  330,  and  that  the  de- 
fendant was  liable  in  damages  for  the  con- 
sequences. Creaser  v.  Creaser,  3  E.  L.  B. 
216,  41  N.  S.  R.  480. 

Parent  aad  child — Fire  caused  by  ad 
of  imbecile  son — Liability  of  parent— Scienter 
of  propensity — A  bility  to  take  care — Law  same 
as  in  c€ue  of  animals — Damages  approrimate 
— Findings  of  jury.] — ^An  action  for  $1,500 
damages,  alleged  to  have  been  caused  to 
plaintiff  by  reason  of  a  weak-minded  son  of 
defendant  setting  fire  to  a  stack  of  straw 
close  to  the  plaintiff's  gi«nary,  oontaining 
1,150  bushels  of  wheat,  which  was  destroyed. 
The  plaintiff  alleged  and  the  jury  found  that 
the  fire  was  set  by  an  irresponsible,  imbecfle 
son  of  defendant,  that  the  liability  in  the 
case  was  because  of  the  defendants  not  tak- 
ing care  of  a  dangerous  human  bdng. — ^Brit- 
ton,  J.,  held,  19  O.  W.  R.  229.  2  O.  W. 
N.  1085,  that  a  man  is  an  animal  as  to 
legal  liability  as  to  torts.  That  there  was 
scienter  on  the  part  of  the  defendant  and 
there  was  ability  to  take  care  of  the  son. 
That  damages  were  the  proximate  result 
of  the  negligence.  That,  upon  these  general 
principles,  and  upon  the  answers  of  the 
jury  and  upon  the  whole  case,  judgment  was 
entered  for  plaintiff  for  $570.40  damages  with 
costs.  Divisional  Court  held,  affirming  above 
judgment,  that  at  common  law  the  family  re- 
lationship is  distinguished  from  that  of  mas- 
ter and  servant,  and  does  not  make  a  parent 
legally  responsible  to  damages  for  the  torts 
of  his  infant  child.  The  responsibility  must 
be  based  upon  the  rules  of  negligence  rather 
than  that  of  the  relation  of  parent  and  diiid. 
Under  the  facts  established  by  the  trial,  this 
responsibility  was  placed.  Appeal  dismissed 
with  costs.  Thibodeau  v.  Cheff  (1911),  19 
O.  W.  R.  679.  2  O.  W.  N.  1354. 

Railway  —  Destruction  by  fire  of  wood 
pUe  near  railv>ay  siding — Escape  of  fire  from 
engine — Proof  of  negligence  —  AccumuUtum 
of  combustible  matter  —  Defective  conditum 
of  screen.] — Plaintiff,  by  agreement  with  de- 
fendants, had  the  right  to  store  cord  wood 
on  defendants*  property  adjoining  their 
track.  A  large  quantity  was  destroyed  by 
fire  caused  by  sparks  emitted  from  the  de- 
fective engine,  lighting  in  some  dry  gnss 
and  being  communicated  therefrom  to  the 
cord  wood.  Defendants  held  liable  for  $300 
damages.  Judgment  of  Teetzel,  J.,  at  trial 
(1909),  13  O.  W.  R.  1113,  affirmed.  Soott 
V.  Pere  Marquette  Rw.  Co,,  14  O.  W.  R.  64a 

Settins  ont.] — ^Damage  to  property  — 
Gasuial  connection — Findings  of  jury.  FaUem 
V.  Smdllpiece,  4  O.  W.  R.  268. 

Threshing — Escape  of  sparks  from  en- 
gine— NegUgenoe — OoniribuUiry  negUgenee^ 
Damages,]  —  Appeal  by  defendants  from 
judgment  of  Prendergast,  J..  15  W.  L.  B. 
185,  in  favour  of  plaintiffs  dismissed.  Sprett 
V.  Dial  (1911).  16  W.  L.  R.  67a  M«n- 
L.  R. 

Tlireahiiis  mntfijoue,]   —  Destraction  of 

grain — Leaving  spark  arresters  <^en — (3on- 
tributory  negligence  —  Acquiescence — ^Dam- 
ages. Gibson  v.  Wickham  (N.W.P.),  5  W. 
L.  R.  319. 
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10.   HlQHWATS. 

(a)  AccidenU  on, 

El««tile  wires.] — InJQiT  to  person  by  — 
Prazimity  to  highway  —  Finding  of  jury — 
Knowledge  of  danger — Negligence  of  both 
plaintiff  and  defendant — New  trial.  Findlay 
V.  Hamilton  Electric  Light  d  Cataract  Potoer 
Co^  9  O.  W.  R.  434,  773,  11  O.  W.  R.  46, 


I.] — Injury  to  person  pass- 
ing in  street — Municipal  corporation — Elec- 
tric company  —  ELnowIedge  of  defects — Pre- 
cautions against  danger  —  Liability  —  In- 
demnity— Joint  tort-feasors  —  Contribution. 
Button  v.  Dundas,  11  O.  W.  R.  501. 

Xleetrlo  wires  —  Quebec  Act  1  Edto. 
VIL  c.  66y  9.  10— Construction — Exercise  of 
statutory  powers  —  Evidence.]  —  A  derrick 
used  in  putting  up  a  house  in  one  of  the 
streets  c^  Montreal  was  brought  into  contact 
with  the  overhead  wires  of  the  respondents, 
with  the  result  that  a  current  of  electricity 
was  diverted  to  the  street  and  killed  the  ap- 
pellant's husband : — Held,  that  the  respond- 
ents, being  authorised  by  the  Quebec  Act,  1 
Edw.  VII.  c.  66,  s.  10,  in  the  alternative  to 
place  their  wires  either  overhead  or  under- 
ground, were  not  guilty  of  negligence  in 
adopting  one  alternative  rather  than  the 
other,  or  in  neglecting  to  insulate  or  guard 
the  wires,  in  the  absence  of  evidence  that 
such  precaution  would  have  been  effectual 
to  avert  the  accident.  Judgment  in  15  Que. 
K.  B.  11,  affirmed.  Judgment  in  28  Que.  S. 
C.  18  set  aside.  Dumphy  v.  Montreal  Light 
Heat  d  Power  Co.,  [1907]  A.  O.  454,  16  Que. 
K.  B.  527. 


Horse  at  large  on  hishwajr  —  Injury 
to  passer-hy.] — ^The  defendant  left  his  horse, 
attached  to  a  vehicle,  upon  the  public  high- 
way, without  tying  it  up  or  putting  any 
person  in  char^.  The  horse  ran  away  and 
struck  and  injured  the  plaintiff,  who  was 
driving  a  loaded  sleigh: — Held,  that  the  de- 
fendant was  liable  to  the  plaintiff  in  dam- 
ages; and  it  made  no  difference  that  the 
plaintiff  had  got  down  from  his  sleigh,  and 
when  struck,  was  endeavouring  to  keep  the 
runaway  horse  from  running  into  the  sleigh, 
as  the  evidence  shewed  that  he  would  have 
been  struck  had  he  remained  upon  the  sleigh. 
LafUnnme  V.  Stames,  18  Que.  S.  G.  105. 

Horse  at  large  on  hlshway  —  Injury 
to  passer-by  —  By-law,} — ^The  defendant's 
horse  strayed  from  his  field  to  the  highway, 
the  fence  being  defective,  and,  being  fright- 
ened by  a  boy,  ran  upon  the  sidewalk  and 
knocked  down  and  injured  the  plaintiff.  A 
municipal  by-law  made  it  unlawful  for  any 
person  to  allow  horses  to  run  at  large: — 
Held,  that  the  horse  was  unlawfully  on  the 
highway,  and  that  the  defendant  was  liable 
in  damages  for  the  injury  suffered  by  the 
idaintilf,  the 'injury  being  the  natural  result 
of,  and  properly  attributable  to,  his  negli- 
gence. Judgment  in  1  O.  L.  R.  412,  21  G. 
U  T.  205,  affirmed.  Patterson  v.  Fanning, 
21  C.  L.  T.  549,  2  O.  L.  R.  462. 

Imfmrj  to  jiasser-by  —  Electrio  com- 
pany—Operations of  a  dangerous  nature — 
lusulatian  of  electric  wires.] — ^The  defend- 
ants, a  company  engaged  in  supplying  elec- 
tric light  to  consumers  in  the  city  of  Mont- 


real, under  special  charter  for  that  purpose, 
placed  a  secondary  wire,  by  which  electric 
light  was  supplied  to  G.'s  premises,  in  close 
proximity  to  a  guy-wire  used  to  brace  primary 
wires  of  another  electric  company,  which, 
although  ordinarily  a  dead  wire,  might  be- 
come dangerously  charged  with  electricity  in 
wet  weather.  The  defendants'  secondary 
wire  was  allowed  to  remain  in  a  defective 
condition  for  several  months  immediately  pre- 
ceding the  time  when  the  injury  complained 
of  was  sustained,  and  it  was  at  that  time 
insufficiently  insulated  at  a  point  in  close 
proximity  of  the  guy- wire.  While  attempt- 
ing to  turn  on  the  light  of  an  incandescent 
lamp  on  his  premises,  on  a  wet  and  stormy 
day,  Q.  was  struck  with  insensibility  and 
died  almost  immediately.  In  an  action  to 
recover  damages  against  the  company  for 
negligently  causing  the  injury : — Held,  affirm- 
ing the  judgment  in  21  G.  L.  T.  442,  11  Que. 
K.  B.  436,  that  the  defendants  were  liable 
for  actionable  negligence,  as  they  had  failed 
to  exercise  the  high  degree  of  skill,  care  and 
foresight  required  of  persons  engaging  in 
operations  of  a  dangerous  nature.  Hev^  v. 
Royal  Electric  Co,,  22  C.  L.  T.  358,  32  S.  G. 
R.  462. 

Injury  to  passer-by  —  Municipal  cor- 
poration— Dangerous  operations — Neglect  of 
precautions — Personal  injuries. ]  — Dangerous 
operations,  such  as  blasting  for  the  purpose 
of  excavation,  should  be  carried  on  with  due 
regard  to  the  safety  of  the  public;  and  where 
it  appeared  that  a  person,  at  a  distance  of 
about  250  yards  from  the  works,  was  seri- 
ously injured  by  a  stone  hurled  through  the 
air  by  a  blast,  and  that  the  accident  occurred 
through  the  fault  and  negligence  of  the  de- 
fendants' employees  in  not  sufficiently  cover- 
ing the  blast,  the  defendants  were  held  re- 
sponsible. Larocque  v.  Montreal,  19  Que.  S. 
G.  527. 

Injiiry  to  person — Municipal  corpora- 
tion— ^Work  on  roads — Pathmaster  —  Rela- 
tionship of  master  and  servant  —  Infant 
Bock  V.  WUmot,  1  O,  W.  R.  415. 

Operation  of  eleotrie  power — Liabil- 
ity of  contractors.] — The  plaintiff's  husband 
witnessed  an  accident  which  happened  to  an 
employee  of  the  defendants  engaged  in  build- 
ing operations  on  one  of  the  public  streets 
of  the  city  of  Montreal.  A  wire  cable  used 
on  a  derrick  coming  in  contact  with  high 
voltage  wires  of  the  Montreal  Light,  Heat 
and  Power  Go.,  the  employee  received  an 
electric  shock  and  was  being  assisted  by  the 
foreman  of  the  contractors.  The  plaintiff's 
husband  rushed  to  their  assistance,  and,  in 
trying  to  extricate  the  employee,  both  were 
killed  by  electricity  passing  through  the 
cable.  The  plaintiff  brought  a  joint  and 
several  action,  on  behalf  of  herself  and  her 
children,  against  the  contractors  and  the 
Montreai  Light.  Heat  &  Power  Go.,  for 
damages,  and  cnarged  the  contractors  with 
negligence  in  placing  and  operating  the  der- 
rick in  dangerous  proximity  with  the  live 
wires.  The  jurv  exonerated  the  appellant's 
husband  from  blame  in  voluntarily  going  to 
the  rescue  of  the  men  who  were  in  contact 
with  the  electric  current,  and  found  the 
company  at  fault  for  neglecting  to  protect 
their  live  wires,  but  found,  also,  that  the 
contractors  were  not  to  blame  for  the  acci- 
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dent.  On  these  findings,  in  respect  to  the 
contractors,  the  case  was  referred  by  the 
trial  Judge  to  the  Court  of  Review  which 
dismissed  the  action  against  the  contractors 
with  costs,  (1908),  17  Que.  K.  B.  471.  This 
decision  was  affirmed  by  the  Court  of  King's 
Bench,  Trenholme,  J.,  dissenting.  The  Su- 
preme Court  of  Canada  allowed  the  appeal 
with  costs  in  the  Supreme  Court  of  Canada 
and  in  the  Court  of  King's  Bench,  and  or- 
dered a  new  trial,  the  costs  of  the  first  trial 
in  the  Superior  Court,  District  of  Montreal, 
to  abide  the  results.  Dumphy  y.  Mariineau 
(1908),  42  S.  C.  R.  224. 

See  Dumphy  y.  Montreal  Liffht,  Heat  d 
Power  Co.,  [1907]  A.  C.  454,  15  Que.  K.  B. 
11. 

Plftyins  daagerovB  jgAme  on,  hish- 
ivay  —  Infant  —  Contributory  negligence. 
Oobum  y.  Hardwick,  1  O.  W.  R.  733. 

Street  rail^ray.] — Horse  killed  by  elec- 
tric wire  —  Dangerous  appliances — Neces- 
sity for  extraordinary  precautions.  Hinman 
y.  Winnipeg  Electric  Street  Rto.  Co.  (Man.), 
3  W.  L.  R.  351. 

(h)  Sidewalk — Unsafe  Condition. 

Fall  on  slippery  sidewalk.  Bell  y. 
HamUton,  15  O.  W.  R.  747,  1  O.  W.  N.  644, 
affirmed,  1  O.  W.  N.  784. 

PriTity  of  contract — Accident. "l — When 
a  duty  is  imposed  by  law,  if  one  of  a  class  for 
whose  benefit  that  duty  is  imposed  is  in- 
jured, by  neglect  to  obey  the  law,  then, 
prima  facie,  the  person  injured  has  a  right 
of  action  against  the  person  in  such  neglect. 
Therefore,  where  a  municipality  has  passed 
a  by-law  putting  the  construction  and  main- 
tenance of  sidewalks  on  adjacent  proprietor 
there  is  a  privity  of  contract  between  that 
proprietor  and  any  person  injured  as  the  re- 
sult of  its  defective  condition:  C.  P.  Art. 
191.  Laurentide  Paper  Co.  y.  Batsford 
(1910),  17  R.  L.  n.  s.  24. 

Surface  of  boulevard  below  enrb.] — 

An  action  for  damages  brought  by  John  and 
Joanna  Brown  (husband  and  wife),  for  in- 
juries to  Joanna  Brown,  from  falling  while 
crossing  a  boulevard,  alleged  to  have  been 
caused  by  the  negligence  of  defendants  in 
leaving  the  earth  some  two  inches  lower  than 
the  curb. — Britton,  J.,  held,  that  plaintiffs 
were  not  entitled  to  recover  and  dismissed 
the  action  without  costs.  Brown  y.  Toronto 
(1911),  18  O.  W.  R.  996,  2  O.  W.  N.  982. 

Tripping  on  eidewaUc — Repaired  »o  oi 
to  he  slightly  raised— Action  for  damages.] 
— Plaintiff  brought  action  to  recover  dam- 
ages for  injuries  received  by  her  from  a  faU, 
owing  to  the  unsafe  condition  of  the  side- 
walks.—Clute,  J.,  found  that  the  sidewalk 
was  not  in  a  reasonably  safe  condition  at 
the  time  of  the  accident,  and  for  several 
months  prior  thereto,  and  that  defendant 
was  aware,  or  by  reason  of  the  length  of 
time  it  was  out  of  repair,  should  have  been 
aware  of  such  condition.  —  Plaintiff  given 
judgment  for  $1,767,  with  costs;  damages 
assessed  at  $1,300,  and  doctor's  bills  and 
medicine  $467.  Jackson  v.  Toronto  (1910), 
17  O.  W.  R.  1007,  2  O.  W.  N.  461. 


(c)  Streets — Unsafe  Gondifion, 

I>iS8^S  trunk  sewer — Without  taking 
proper  precautions  for  shoring  up  sides  cf 
sewer — Subsidence  of  plaintifTs  land^-WaUs 
of  house  cracked — Action  for  damages.] — 
An  action  for  $1,000  damages  by  plaintiff 
residing  on  Wyatt  Avenue,  Toronto,  alleged 
to  have  been  caused  by  defendants'  regligenee 
in  digging  a  trunk  sewer  along  the  street 
without  taking  proper  precautions  for  shpr- 
ing  up  the  sides  of  the  sewer  whereby  t 
subsidence  of  plaintiffs  land  and  house  re- 
sulted, and  the  walls  of  the  house  were 
cracked,  etc. — Riddell,  J.,  held,  that  plaintiff 
was  entitled  to  judgnient  for  $600  and  costs. 
— Divisional  Court  dismissed  defendants'  ap- 
peal with  costs.  Boyd  v.  Toronto  (1911),  18 
O.  W.  R.  897,  2  O.  W.  N.  902.        O.  L.  R 

Failure  to  maintain  streets — Hypothe- 
tical plea — C.  P.  191.] — ^An  hypothetical  plea 
is  illegal.  Thus,  a  municipal  corporation 
sued  in  damages  caused  by  the  use  of  dan- 
gerous materials  in  the  upkeep  of  its  streets, 
cannot  plead  that  perhaps  the  plaintiff  suf- 
fered the  damages  complained  of  whils  driv- 
ing in  adjoining  towns  where  the  same  mater- 
ial is  used  upon  the  roads.  Dagenais  v.  Dor- 
val  (1911),  12  Que.  P.  B.  217. 


Faulty  condition  of  street  and  lif^t 

on  street.] — Order  made  adding  the  gai 
company  as  defendants  to  action  for  dam- 
ages against  city  owing  to  alleged  faulty 
condition  of  the  streets  and  the  light  thereon. 
Holmes  v.  St.  CathaHnes  (1900),  14  O.  W. 
R.  736.  1  O.  W.  N.  76. 

Obstmction  placed  npon  bonleyard — 

By-law    prohibiting    use     of    boulevard    — 
Plaintiff     injured     by     falling     among     ob- 
structions —  Liability    of    defendants,]    — 
Plaintiff,     in     his    hurry     to    get    medicine 
for   his    wife,    attempted    to    cross   a  street 
diagonally,  when  he   fell  among  some  loose 
scoria    blocks    placed     upon     the     boulevard 
by  defendants   to  be  used  in   repairing  the 
street.     Plaintiff  broke  his  leg,  and  broogfat 
action    to    recover   damages. — ^lAtchford,   J., 
held  (17  O.  W.  R.  41,  2  O.  W.  N.  87),  that 
defendants  owed  no  duty  to  plaintiff  to  lca?e 
the   boulevard   unobstructed   by   the  blocb: 
That  had  plaintiff  conformed  to  the  dty  by- 
law prohibiting  persons  from  walking  on  any 
boulevard   where    there   were    crossings,  be 
would   not   have   been   injured.     Action  dis- 
missed, but  under  the  circumstances,  witiiont 
costs. — ^Divisional  Court  held,  that  defendanti 
failed  in  their  duty  towards  the  public  by 
creating,  without  notice,  the  dangerous  con- 
dition  which   caused   the  accident.      Appeal 
allowed  and  judgment  entered  for  plaintiff  for 
$1,500  with  costs.    Breen  y.  Toronto  (1911). 
18  O.  W.  R,  522;  2  O.  W.  N.  690. 

Raised  crossing — Injury  to  person  irie' 
ing  —  Character  and  population  of  *o«»— 
Judicial  notice  —  Condition  of  crossing  — 
Dangerous  spot  —  Negligence  of  fii«»io»- 
pality  —  Contributory  negligence  —  Finiingt 
of  trial  Judge  —  Reversal  on  appeal] — Sec- 
tion 383  of  the  Town  Act.  c.  17  of  1908 
(Sask.),  provides  that  every  public  highway, 
crossing,  etc.,  shall  be  kept  in  repair  by  the 
town,  and,  on  default  of  ttxe  town  so  to  keep 
in  repair,  the  town  shall  be  civilly  respon- 
sible for  all  damage  sustained  by  any  peima 
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by  reason  of  such  default: — EM,  that  in 
order  properly  to  determine  the  question  of 
the  defendants'  liability  to  the  plaintiff  for 
injories  sustained   by  the  latter  by  reason, 
•B  alleged,  of  a  street  crossing  being  out  of 
repair  or  improj^rly  constructed,  the  char- 
acter and  population  of  the  town  should  be 
considered ;  what  might  render  a  large,  popu- 
lous, and  wealthy  city  liable  for  an  omission 
to  repair  a  street  or  sidewalk  might  not  ren- 
der a  small  and  thinly  populated  town  liable, 
and  what  might  render  a  town  liable  might 
not  render  the  custodians  of  a  highway  in 
a   rural   district   liable.     Lordly   v.    City   of 
Haiifiup,  24  N.  S.  R.  1,  City  of  Halifam  y. 
Lordly,  20  S.   C.  R.  506,  specially  referred 
to.     Review  of  the  Ontario  cases.     The  de- 
fendants had  constructed  a  sidewalk  on  the 
west    side   of    E.    street   across    F.    avenue, 
in  a  town.     Where  the  avenue  crossed  this 
sidewalk,  a  roadway  21  feet  in  width,  hifd 
been  graded  and  made  even  with  the  cross- 
ing.    On  the  north  side  of  this  roadway  the 
ground  dropped,  and  the  top  of  the  sidewalk 
was  some  inches  above  the  ground.     On  a 
dark  evening  in  November,  1900.  the  plain- 
tiff was  driving  a  horse  attached  to  a  delivery 
waggon  west  along  F.  avenue,  and  when  he 
came  to  E.  street  he  saw  another  waggon  in 
front  of  him  on  the  crossing.     He  turned  to 
the   right   for   the   purpose   of   passing    this 
v^SSon,  and  the  wheel  of  his  waggon  struck 
the  sidewalk.     He   was   thrown   out   of  his 
waggon  by  the  violence  of  the  impact,  and 
hii  collar  bone  was  broken.    Apparently,  the 
reason   why   the  ground   north   of  the   road 
was  not  filled  in,  was  because  it  had  been 
left  to  serve  the  purpose  of  a  gutter.     The 
trial  Judge  found  that  the  platform,  at  the 
place  where  the  plaintiff's  waggon  struck  it, 
was  12  inches  from  the  ground  and  18  feet 
north  of  the  graded  roadway,   which  would 
be  7  feet  6  inches  from  the  north  side  of  the 
roadway.     There  was  no   evidence   to   shew 
when   the    town    was    incorporated    nor    the 
present  number  of  its  inhabitants:  —  EeHj 
that  the  Court  could  not  take  judicial  notice 
of  these  matters,  but  could  take  notice  of  the 
general  condition  of  the  province,  and   that 
the  towns  generally  were  not  thickly  popu- 
lated.   The  trial  Judge  found  that  the  cross- 
ing waa  a  "  dangerous  spot  without  a  light, 
Slid  that,  if  the  utmost  care  were  used,  no 
accident  might  occur,  but  it  was  not  in  such 
proper  or  safe  state  as  to  render  such  acci- 
dent unlikely  to  occur."     He  did   not   con- 
sider the  question  whether  or  not  those  re- 
quiring to  use  the  road  might,  using  ordin- 
ary care,  pass  to  and  fro  upon  it  in  safety. 
—Held,  that  the  latter  question  was  the  one 
to  be  considered,  and  it  was  largely  a  ques- 
tion of  fact.     If  the  trial  Judge  had  found 
opon    that    question,     the     appellate     Court 
voDid  not  interfere  with  his  finding;  but,  as 
he  had   not  so   found,   it   was   open    to   the 
Court  to  draw  the  proper  inferences  of  fact. 
The  mere  fact  of  the  crossing  being  danger- 
OQg  was  not  sufficient  to  fix  the  defendants 
with  liability.     The  proper  finding,  upon  the 
«Tidence,  was,  that  the  platform  and  cross- 
iof  respectively  were   in  such  a   reasonable 
state  of  repair  that  those  requiring  to  use 
the  street  might,   using  ordinary  care    pass 
to  and  fro  upon  them  in  safety. — Held,  also, 
that  the  trial  Judge's  finding  against  the  de- 
(eadanta  on   the   question   of   the  plaintiff's 
contributory  negligence    should    be  reversed, 
iodgment  of  District  Court  of  Battleford,  14 


W.  li.  R.  684.  reversed.     WUUami  y.  North 
BaUleford   (1911),  16  W.  K  R.  301, 
Sask.  L.  R. 

RespoBailile  for  tlio  bad  conditioii 
of  roads  —  Rqfid  under  water  left  open  for 
travel  —  Traveller  icho  risks  himself  on  it — 
Common  negligence.] — ^The  fact  that  a  per- 
son voluntarily  ventures  on  a  public  high- 
way flooded  by  the  overflow  of  a  river,  does 
not  relieve  the  municipal  corporation  of  the 
locality  of  its  responsibility  for  the  conse- 
quences of  an  accident  caused  by  the  bad 
condition  of  the  road.  The  corporation  is 
doubly  in  fault,  firstly,  on  account  of  this 
bad  condition,  and,  secondly,  because  it  leaves 
the  road  open  for  travel  during  the  Inunda- 
tion, when  the  ruts,  culverts,  etc.,  are  hid- 
den by  water;  there  is,  nevertheless,  contri- 
butory negligence  by  the  victim,  and  the 
damages  ought  to.,  be  borne  proportionately 
by  the  two  parties.  8t,  Catharine  V.  Oren- 
stein   (1909),  18  Que.  K.  B.  569. 


11.  Inns — Thea^tbes,  Etc. 

Oaloinm  llsht  in  tHeatre  —  Death  of 
person  operating  —  Employment  by  playing 
company — Agreement  "between  company  and 
owners  of  theatre  —  Division  of  gross  re- 
ceipts —  Partnership  —  Control  of  theatre 
and  operations  —  lAability  of  owners.] — A. 
theatrical  company  agreed  to  present  a  cer- 
tain play  at  the  defendants'  theatre  on  a 
date  specified,  and  the  defendants  agreed  to 
furnish  the  theatre  and  all  the  properties 
contained  in  the  theatre  for  the  period  of 
the  engagement,  and  also  to  "furnish  elec- 
tric current  for  the  company's  calciums." 
It  was  agreed  that  there  should  be  no  other 
entertainment  in'  the  theatre  during  the  en- 
gagement, and  that  the  gross  receipts  should 
be  shared  so  that  70  per  cent,  should  go  to 
the  playing  company.  The  plaintiffs'  son 
was  employed  by  the  company  to  operate, 
and  did  operate,  a  calcium  light  belonging 
to  them;  he  was  under  the  charge  and  direc- 
tion of  their  electrician;  the  company's  ser- 
vants had  entire  and  sole  control  of  the 
stage  and  its  surroundings,  including  the 
place  where  the  lamp  was  operated.  The 
plaintiffs'  son  was  killed  by  the  action  of 
electricity  while  operating  the  lamp: — Held. 
that  the  effect  of  sharing  the  gross  receipts 
was  but  another  mode  of  paying  rent  for  the 
premises,  and  did  not  indicate  that  any  part- 
nership existed;  and  the  defendants,  having 
no  right  of  control,  were  not  jointly  liable 
with  the  company,  nor  in  any  way  liable, 
for  the  death  of  the  plaintiffs*  son.  Lyon 
V.  Knowles,  3  B.  &  S.  556.  560.  followed. 
Flynn  y.  Toronto  Industrial  Ewhibition  As- 
sociation, 9  O.  L.  R.  582,  and  Indermaur  V. 
Dames,  L.  R.  1  C.  P.  274,  L.  R.  2  C.  P.  311, 
distinguished.  Bradd  v.  Whitney,  9  O.  W. 
R.  656.  14  O.  L.  R.  415. 


12.  Neglect  op  Dutt. 

AbsoAOO  of  direot  proof  —  Leaving 
unguarded  hole  in  ice  formed  upon  navi- 
gable water  —  Evidence  of  negligence  — 
Death  of  person  walking  over  ice  —  Contri- 
butory negligence  —  Argumentative  finding 
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of  jury  —  Interpretation  of,] — Defendants 
were  owners  of  a  large  dock  at  Midland, 
lying  alongside  of  which  in  the  winter  was 
their  tug,  which  accidentally  filled  with 
water  and  sank  at  the  dock,  breaking  the 
ice  and  leaving  open  water  above  her  deck. 
The  sunken  boat  was  not  immediately  raised, 
and  ice  formed  above  it.  In  a  short  time 
they  cut  the  new  ice  recently  formed,  and 
proceeded  with  the  work  of  raising  the  tug. 
Defendants  did  not  place  any  brush  or  ob- 
struction or  sign  near  the  open  water  or  in 
any  way  mark  the  place  of  open  water  or 
give  any  warning  of  danger.  While  in  this 
condition  on  the  morning  of  7th  February, 
1903,  the  body  of  plaintiff's  deceased  hus- 
band was  found  near  this  tug.  He  was  lying 
upon  his  back,  his  feet  and  legs  were  upon 
solid  ice,  his  head  in  open  water.  On  the 
evening  before  the  morning  when  the  body 
was  found,  the  deceased  had  been  drinking 
and  there  was  no  doubt  that  he  was  that 
evening  in  a  state  of  intoxication.  Certain 
questions  were  submitted  to  the  jury,  all  of 
which  were  answered  by  the  jury,  in  favour 
of  plaintiff  except  the  fifth  question,  which 
was :  "  Gould  the  deceased,  by  the  exercise 
of  ordinary  and  reasonable  care,  have  avoided 
the  accident  which  occasioned  his  death,  and, 
if  so,  in  what  respect  or  how  could  the  de- 
ceased have  avoided  the  accident?"  The  lat- 
ter part  of  the  question  was  added  at  the 
request  of  counsel  for  plaintiff.  To  this 
question  the  answer  was :  *'  Yes.  He  might 
have  taken  another  road,  or  if  sober  on  a 
bright  night  he  might  have  avoided  the 
hole:" — Held,  there  was  no  doubt  that  the 
deceased  had  a  right  to  be  on  the  ice  in  the 
vicinity  of  the  hole.  He  was  not  a  tres- 
passer. He  was  upon  the  ice  over  navigable 
water.  He  was,  when  he  lost  his  life,  at  a 
place  "open  to'*  but  not  "frequented  by" 
the  public.  Defendants  in  making  the  hole 
through  the  ice  did  so  in  the  exercise  of  their 
rights  for  the  purpose  of  saving  their  tug, 
which,  without  fault  of  theirs,  so  far  as  it 
appeared,  had  sunk  in  navigable  water.  De- 
fendants had  no  reason  to  suppose  that  in 
the  ordinary  course  of  business  or  travel  any 
one  other  than  those  in  their  employment 
would  be  near  enough  to  their  boat  or  to 
this  hole  to  be  in  any  way  in  danger.  While 
the  public  had  the  right  to  be,  or  travel 
upon  the  ice,  there  was  no  invitation  by 
defendants  to  deceased  or  to  any  of  the  pub- 
lic to  travel  upon  the  ice  or  to  go  near  the 
opening.  There  was  not,  apart  from  what 
was  being  done  by  defendants  in  the  raising 
of  the  tug,  any  work  or  business  being  car- 
ried on,  or  any  road  or  way  defined  by  bushti 
or  marks  or  by  travel  on  the  ice,  that  would 
give  notice  to  defendants  that  any  one  would 
be  likely  to  drive  or  ride  or  walk  near  to 
where  the  hole  was.  and  the  ice  was  not  in 
condition  to  be  skated  upon.  It  was  quite 
as  reasonable  to  conclude  from  the  evidence 
that  the  deceased  voluntarily  sat  down  or 
fell  upon  the  ice,  close  to  the  edge,  and  per- 
ished from  cold,  as  that  he  accidentally 
waked  into  the  hole.  Upon  the  evidence, 
the  way  in  which  Plouffe  met  his  death  was 
as  consistent  with  the  theory  that  he  did 
not  fall  into  the  water  as  that  he  did,  and, 
that  being  so,  the  case  should  not  go  to  the 
jury :  see  Armstrong  y.  Canada  Atlantic  Rw. 
Co.,  4  O.  L.  R.  560,  1  O.  W.  R.  612.  Plouffe 
V.  Canada  Iron  Furnace  Co,,  6  O.  W.  R. 
758,  6  O.  W.  R.  500.  10  O.  L.  R.  37. 


Bailmeat  —  Perishable  goods  —  Injmrjt 
to  —  Defective  storage  plant  —  Improper 
operation  —  Warehouse  receipts  —  CoiMli- 
tion  limiting  liahiUty  —  Defects  in  wrap- 
pers,]— ^The  defendants  receive!  at  different 
times,  in  their  cold-storage  warehouse  oM 
meat,  to  be  frozen  and  kept  frooen  for  the 
plaintiffs    until   called    for.      After    a    few 
months  the  meat  was  found  so  spoilt  that  it 
had  to  be  destroy^.  This  action  was  brought 
to  recover  damages  for  the  loss  alleged  to 
have  been  caused  by  the  negligence  of  the 
defendants.     When  delivered  to  the  defend- 
ants,   the   meat   was   inclosed   in   wrappen, 
which,    according    to    the    evidence,    necessi- 
tated one  or  two  more  degrees  of  frost  to 
freeze  the  meat  than   if  there  had  been  no 
wrapping,  and  the  defendants  attributed  the 
damage  to  this  fact,  and  relied  on  a  provi- 
sion  in    the   receipts  given   that   they  were 
not  to  be  "  responsible  for  any  loss  or  dam- 
age caused   .    .    .    from  any  defects  in  the 
packages,  barrels,  wrappers,  or  coverings  in 
which  the  said  goods  are  contained."     The 
trial  Judge   made   the  following  findings  of 
fact:   (1)  The  meat  was  in  good  and  sound 
condition  when  delivered  at  the  defendants* 
warehouse.      (2)    The  warehouse  was  prop- 
erly   constructed    for    the    purpose    of  cold 
storage;    the    plant    was    a    first-class  coM- 
storage  plant  of  modem  type  and  sofficieot 
power;   it   was  operated   with  the  ordinary 
and  reasonable  care  which  might  have  been 
expected  in  the  carrying  out  of  the  business; 
and   the  men  in  charge  of  the  plant,  whfle 
not   having   that   higher   and    special   know- 
ledge which  a  man  of  scientific  attainment 
might  possess  on  the  subject,  yet  had  such 
practical   and   even   technical   knowledge  as 
might  be  reasonably  expected  in  conducting 
such  a  business  in  an  ordinarily  satisfactory 
manner.     (3)   The  real  cause  of  the  spoiling 
of  the  meat  had  not  been  disclosed  by  the 
evidence.     On  these  findings,  the  trial  Judge 
held  that  the  plaintiffs  had  failed  to  estab- 
lish negligence  on  the  defendants'  part,  and 
he  dismissed  the  action  with  costs: — HtU, 
on  appeal,  that  the  condition  in  the  receipt 
above  quoted  did  not  relieve  the  defendants 
from    the    consequences    of    negligence,    if 
proved;   but.   Perdue,   J.A.,   dissenting,  that 
the  plaintiffs  had  failed  to  prove  negligence^ 
and  that  the  appeal  should  be  dismissed.— 
Per  Perdue,  J.A.:   (1)    Since  the  meat  was 
in  good  and  sound  condition  when  received, 
and   the  defendants   impliedly  undertook  to 
promptly  freeze  it  and  keep  it  frozen,  the 
fact  that  it  was  found  spoiled  a  few  months 
afterwards  speaks  for  itself,  and  negligenee 
must   be  presumed   against    the  defendants. 
Kearney  v.  London,  Brighton,  etc^  iJ».  Co^ 
L.  R.  6  Q.  B.  759.— (2)   The  defendanto  in 
this  case  could  not  meet  the  plaintifEs'  daim 
b^  shewing  merely  that  they  had  used  op- 
dmary  and  reasonable  care;  but  were  bound 
to  see  that  the  meat  was  at  once  thorongUly 
frozen  and  then  to  keep  it  in  that  condition, 
and  anything  short  of  that  woold  be  n^ll- 
gence.     Brabant  v.  King,  [1895]  A.  C  64a 
— (3)  The  evidence  shewed  that  the  damage 
was   probably    caused     by    the    defendants' 
failure  to  maintain  a  sufficiently  low  tempera- 
ture to  freeze  the  meat  thoroa^ily.    Char- 
rest  V.  Manitoba  Cold  Storage  Co^  6  W.  Lk 
R.  762,  8  W.  L.  R.  110,  17  Man.  L.  R  539. 

Breakins   of   raillas   of   spootatorfl* 
sallery   in   akatlns   rink  —  Injuff  to 
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t^eetaiar  —  Liahility  of  owner  —  Warranty 
of  retuonahle  safety  to  spectator  paying  for 
piaee  in  gaUery.} — ^Action  for  damages  for 
mjnries  sostained  by  falling  from  gallery  of 
defendants*  rink,  while  witnessing  a  hockey 
match,  owing,  as  alleged,  to  a  portion  of  the 
railing  breaking,  whereby  plaintiff  was  pre- 
cipitated to  the  ice  below  and  Injured: — 
Heid,  that  the  accident  did  not  arise  from 
nnezpected  or  unforeseen  causes.  What  hap- 
pened was  just  what  might  have  been  and 
shonld  haye  been  expected  under  the  giyen 
conditions,  and  that  the  defendants  were 
liable.  Stewart  y.  Cohalt  Curling  Assoc, 
(1900).  14  O.  W.  R.  171 ;  affirmed,  14  O.  W. 
a  1063.  1  O.  W.  N.  203. 

Collision  of  railiray  trains — Caused 
^  wtisoonduci  of  crew — Brakesman  hilled— 
Action  by  widow  for  damages — Failure  to 
Aew  negligence  on  part  of  defendants,^ — 
Plaintiffs,  the  widow  and  cldldren  of  Dayid 
Yanoe,  brought  action  to  recoyer  $10,000 
damages  for  the  accidental  killing  of  said 
Yanee,  as  alleged  through  the  negligence  of 
defendiants,  whereby  a  collision  occurred  and 
Yance  was  killed. — ^Latchford,  J.,  at  trial, 
entered  judgment  for  the  plaintiffs  for  $4320. 
— Conrt  of  Appeal  held,  that  judgment 
should  be  entered  for  the  defendants,  dis- 
missing the  action  with  costs,  if  demanded, 
on  Uie  ground  Uiat  plaintiffs  had  failed  to 
diew  any  negligence  on  part  of  defendants. 
—Ma^ree,  J. A.  (dissenting),  held,  that  there 
should  be  a  new  trial.  Vance  F.  Grand 
Trunk  Pac,  Rw,  Co.  (1910),  17  O.  W.  R. 
1000,  2  O.  W.  N.  489. 

.  ehannel  tluronsl^  iee  fomed 

Lsal»le  water  —  Right  of  navi^ 

gaUan  —  Failure  to  guard  opening — Crim- 
inal Code,  s.  287  —  Drowning  of  person 
skating  —  Cause  of  action  —  Findings  of 
jury.} — ^The  defendants,  for  the  purpose  of 
placing  two  yessels  in  winter  quarters,  cut 
a  channel  through  the  ice  formed  oyer  the 
waters  of  a  nayigable  harbour.  They  placed 
the  yessels  at  different  points,  making  for 
these  purposes,  at  the  inner  end  of  the  chan- 
nel which  they  cut.  two  openings,  which 
left  a  triangular  piece  of  ice  attached  to  the 
shore.  This  piece  of  ice,  the  jury  found, 
was  subsequently  washed  away  by  the  swell 
of  one  of  the  yessels  while  in  motion.  The 
daughter  of  the  plaintiffs,  in  skating  upon 
the  ice,  went  through  some  thin  ice.  which 
the  jury  found  to  haye  been  at  a  point  with- 
in the  space  preyiously  occupied  by  the  tri- 
angular piece  of  ice,  and  was  drowned.  The 
jury  found  that  failure  to  protect  the  open- 
uig  made  by  the  defendants  was  negligence 
which  caused  the  girFs  death: — Held,  that 
the  defendants  were  sul>ject  to  the  obligation 
imposed  by  the  Criminal  Code,  s.  287.  and 
the  common  law,  to  guard  the  opening  made 
by  them,  although  made  for  purposes  of 
nayigation;  and  that  failure  to  discharge 
that  obligation,  resulting  in  the  death  of 
the  plaintiffis'  daughter,  gaye  the  plaintiffs 
a  good  cause  of  action. — Held,  also,  that  the 
fifii^lngg  of  the  jury  were  sufficient  to  sup- 
port a  judgment  for  the  plaintiffs.  Pennock 
V.  Mitchell,  12  O.  W.  R.  767,  17  O.  L.  R. 
286. 

Daas^rons  place  on  premises  —  Part 
of  premises  used  by  licensee  —  Responsihil- 
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ity  of  owner  —  Construction  of  license  — 
Extent  of  invitation,] — ^Defendants  were  les- 
sees of  large  grounds  which  they  used  for 
the  purposes  of  holding  an  annual  exhibiton 
of  arts  and  manufactures,  for  admission  to 
which  grounds  they  charged  a  fee.  There  were 
seyeral  attractions  by  way  of  amusements  on 
the  grounds,  the  owners  of  which  paid  a  li- 
cense fee  to  the  lessees  of  the  grounds,  for 
the  right  to  charge  a  further  fee  for  admis- 
sion to  these  seyeral  attractions.  The  plain- 
tiff paid  his  general  admission  fee  to  the 
grounds  and  also  a  further  fee  for  a  ride  on 
a  merry-go-round,  which  was  separate  from 
the  general  grounds.  Here  he  met  with 
serious  injuries,  by  the  merry-go-round 
breaking  by  a  defect  in  its  construction: — 
Heldf  the  owners  of  these  seyeral  attrac- 
tions were  licensees  and  not  lessees  and  the 
defendants  had  a  right  of  superyision  which 
they  were  negligent  In  not  exercising,  and 
they  were  liable  to  plaintiff  for  holding  out 
an  invitation  to  use  the  merry-go-round 
when  it  was  negligently  constructed.  Flynn 
V.  Toronto  Industrial  Eahihition  Assoc,  5 
O.  W.  R.  550,  9  O.  L.  R.  582. 

pmsgist.] — Sale  of  liniment  containing 
poison  —  Neglect  to  label  as  poison — Warn- 
ing to  purchaser  —  Death  of  purchaser  by 
drinking  —  Liability  of  druggist  —  Action 
under  Fatal  Accidents  Act  —  Expectation 
of  benefit.  Antoine  v.  Buncombe,  8  O.  W. 
R.  719. 

Eleetrie  enrrent  —  Injury  to  person — 
Findings  of  jury  —  Judge's  charge — ^Non- 
suit. RusseU  y.  Bell  Telephone  Co.,  10  O. 
W.  R.  892. 

Eleetrie  UsI^tinK  —  Dangerous  currents 
— Trespass  —  Breach  of  contract  —  Sur- 
reptitious installations  —  Liability  for  dam- 
ages.]— P.  obtained  electric  lighting  service 
for  his  dwelling  only,  and  signed  a  contract 
with  the  company  whereby  he  agreed  to  use 
the  supply  for  that  purpose  only,  to  make 
no  new  connections  without  permission,  and 
to  provide  and  maintain  the  house-wiring 
and  appliances  "in  efficient  condition,  with 
proper  protective  devices,  the  whole  accord- 
ing to  fire  underwriters'  requirements."  He 
surreptitiously  connected  wires  with  the 
house-wiring  and  carried  the  current  into  an 
adjacent  building  for  the  purpose  of  lighting 
other  premises  by  means  of  a  portable  elec- 
tric lamp.  On  one  occasion,  while  attempt- 
ing to  use  this  portable  lamp,  he  sustained 
an  electric  shock  which  caused  his  death. 
In  an  action  by  his  widow  to  recover  dam- 
ages from  the  company  for  negligently  al- 
lowing dangerous  currents  of  electricity  to 
escape  from  a  defective  transformer  through 
which  the  current  was  passed  into  the  dwell- 
ing:— Held,  reversing  the  judgment  in  2  B. 
L.  R.  570,  that  there  was  no  duty  owing  by 
the  company  towards  deceased  in  respect  of 
the  installation  so  made  by  him  without  their 
knowledge,  and  in  breach  of  his  contract, 
and  that,  as  the  accident  occurred  through 
contact  with  the  wiring  which  he  had  so 
connected  without  their  permission,  the  com- 
pany could  not  be  held  liable  in  damages. 
Montreal  Light,  Heat  d  Power  Co,  V.  Laur- 
ence, 27  C.  L.  T.  779,  39  S.  C.  R.  326, 

Escape  of  gas  —  Injury  to  persons  — 
Liahility  of  gas  company  —  Ft«  major  • — 
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Evidence^] — ^The  owner  or  operator  of  an 
illuminating  gas  system  in  a  city  is  liable 
in  damages  for  asphyxiation  of  dwellers  in  a 
house,  into  which  gas  penetrates  through  the 
ground,  from  an  escape  in  a  defective  portion 
of  the  pipes  in  the  street.  —  2.  Irresistible 
force,  force  majeure,  must  be  expressly 
proved,  and  will  not  be  inferred  from  cir- 
cumstances. Oarand  d  Hamel  v.  Montreal 
Light,  Heat  d  Power  Co.,  33  Que.  S.  C.  414. 

Explosion  of  g^as  —  Independent  con- 
tractor —  Nuisance  —  Natural  gas  company 
— Exercise  of  statutory  powers  —  Explosion 
— Collateral  negligenc€.'\  —  The  defendant 
company,  acting  within  their  corporate  pow- 
ers and  under  the  statutory  powers  conferred 
by  R.  S.  O.  1897  c.  200,  s.  3.  and  c.  199, 
8.  22.  on  such  companies,  instructed  a  con- 
tractor with  whom  they  had  a  contract  to 
do  such  work  for  them,  to  make  connection 
with  the  place  of  business  of  the  plaintiff's 
tenant  for  the  supply  of  natural  gas  thereto. 
The  contractor's  employees  negligently  al- 
lowed gas  to  escape  while  constructing  a 
trench  for  the  service  pipe  from  the  de- 
fendants' main  line,  which  had  been  laid 
along  a  public  street,  thus  damaging  the 
plaintiff's  property: — Held,  that  the  defend- 
ants were  liable. — The  statutory  power  to 
break  up  and  dig  trenches  in  streets  implied 
the  duty  of  seeing  that  the  gas  was  not  al- 
lowed negligently  to  escape  in  dangerous 
quantities,  which  duty  the  defendants  could 
not  rid  themselves  of  by  delegating  it  to  an- 
other. Such  negligence  was  not  merely  col- 
lateral, but  was  negligence  in  the  very  act 
the  contractor  was  engaged  to  perform  for 
the  defendants.  Ballentine  v.  Ontario  Pipe 
Line  Co.,  12  O.  W.  R.  273,  16  O.  L.  R.  654. 

Explosion  of  gsM  —  Injury  to  persons 
and  property  —  Liability  of  g<u  company — 
Natural  gas.] — Action  for  damages  for  loss 
and  injury  from  an  explosion  of  natural  gas 
supplied  by  defendants  dismissed,  no  evidence 
shewing  negligence  on  part  of  defendants 
with  their  main  or  service  pipes.  Harmer 
V.  Brantford  Gas  Co.,  Holstock  v.  Brant  ford 
Gas  Co.,  Williams  v.  Brantford  Gas  Co.,  13 
O.  W.  R.  873. 

ExplosiTos  —  Injury  —  Knowledge  of 
defendants  of  plaintiff* s  proximity  —  Contri- 
hutory  negligence.] — Plaintiff  was  in  a  tent 
near  where  defendants,  who  were  contract- 
ors, discharged  a  blast  of  dynamite,  when 
plaintiff  was  injured : — Held,  that  there  was 
no  sufficient  warning,  that  defendants  knew 
of  plaintiff's  tent,  and  that  their  workmen 
were  reckless  and  negligent.  Judgment  given 
plaintiff  for  $2,000  damages.  Longmore  y. 
MoPherson,  10  W.  L.  R.  417. 

Gas  works.] — ^Explosion  —  Injury  to 
person  —  Slot  meter  —  Damages.  Bastien 
V.  Montreal  Lights  Heat  d  Power  Co.,  4  E. 
L.  R.  173. 

loo  —  Accumulation  —  Death  from  — 
Construction  of  huilding.] — ^A  man  hired  to 
work  about  a  building  was  killed  by  a  mass 
of  ice  falling  upon  him  from  the  roof.  In 
an  action,  under  Lord  Campbell's  Act,  by 
the  administratrix  of  the  deceased  against 
the  owners  and  occupiers  of  the  building: — 
Heldt  that  the  latter  were  not  liable  in  the 
absence  of  evidence  that  they  suffered   the 


ice  to  remain  there  for  an  annsoal  and  un- 
reasonable time  after  they  had  notice  of  its 
accumulation,  and  might  have  removed  it. 
In  erecting  a  building  the  owner  may  adopt 
any  style  of  architectun}  he  pleases,  provided 
he  does  not  create  a  nuisance  or  violate  any 
law  or  municipal  ordinance;  therefore  the 
construction  of  a  roof  with  projecting  eares, 
which  caused  an  accumulation  of  ice  and 
snow  thereon,  is  not  per  se  evidence  of  neg- 
ligence on  the  part  of  the  owner.  altboQ^ 
it  may  impose  upon  him  a  greater  degree  of 
watchiulness  and  care  in  order  to  prevent 
accidents.  Dugal  v.  People* %  Bank  of  Bali' 
fax,  34  N.  B.  R.  581. 

loe  —  Building  —  Owner  —  Tenant  — 
lAahilitp,] — ^The  proprietor  of  a  building  is 
responsible  for  injuries  caused  by  snow  or 
ice  falling  from  the  roof  thereof,  where  the 
fall  of  the  snow  or  ice  results  from  a  want 
of  proper  care  in  keeping  the  premises  in  a 
safe  condition;  and  the  proprietor  is  not 
relieved  from  this  responsibility  as  regards 
the  public  by  the  fact  that  the  bnilding  is 
wholly  occupied  by  tenants,  or  by  the  fact 
that  the  municipal  by-laws  impose  upon  ten- 
ants the  obligation  of  keeping  the  roof  free 
from  snow.  Jackson  v.  Vanier,  18  Que.  S. 
C.  244. 

Mnnielpal  oorporation  oporaifais 
•leotrlo  liKht  pliuit  nnder  statatoiT 
antHority.] — Spike  on  post  charged  widi 
electricity — Failure  of  person  injured  to 
prove  negligence.  Prue  y.  BrockviUe,  10  O. 
W.  R.  359. 

FromissoTy  note  —  Agent  of  hank  — 
Neglect  to  take  in  proper  form  —  Suhseque^ 
material  alteration  —  Loss  of  remedy  o» 
note  —  Damages.]  —  The  defendant,  the 
plaintiffs'  agent  at  a  branch,  accepted  a  pro- 
missory note,  not  expressed  to  be  joint  and 
several,  as  security  for  an  advance,  instead 
of  a  joint  and  several  one,  althoagh  expressly 
instructed  to  re<juire  the  latter.  Shortly 
afterwards  he  discovered  the  mistake,  and 
at  the  suggestion  of  one  of  the  maken  of 
the  note,  he  inserted  the  words  "jointly  and 
severally,"  on  the  understanding  tiiat  the  al- 
teration was  to  be  initialled  by  all  the  mak^L 
This,  however,  was  not  done,  and  after  con- 
sultation with  the  plaintiffs'  solicitor,  the  ia- 
serted  words  were  crossed  oot  by  the  de- 
fendant. In  the  result  the  bank  were  held 
to  have  lost  their  remedy  on  the  note  on  the 
ground  of  material  alteration.  The  hank 
then  brought  this  action  against  the  defend- 
ant for  damages  for  negligence:  —  Hdi, 
Osier,  J.A.,  dissenting,  that  the  form  of  the 
note  as  taken  was  to  all  intents  and  purpoeei 
as  valid  as  if  made  jointly  and  seveiaUy. 
and  therefore  in  this  regard  only  nomioa) 
damages  could  be  recoverable.  Tlie  defend- 
ant, also,  was  not  liable  in  damages  for  tbe 
consequences  of  his  subsequent  acts.  What 
he  did  was  done  in  good  faith,  and  in  ig- 
norance of  the  legal  consequences.  The  de- 
fendant exercised  reasonable  care  and  dili- 
gence, in  all  the  circumstances  of  the  case^ 
and  the  mere  foct  that  his  judjement  wai 
mistaken,  and  his  acts  prejadidal  to  tbe 
plaintiffs,  was  not  enough  to  render  bin 
liable.  Judgment  of  Meredith,  C.J.,  award- 
ing the  plaintifh  nominal  damages  with 
costs  on  the  appropriate  scale  and  a  set- 
off  of   costs    to    the     defendant,     tJ&naeL 
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Banque  Provincicle  du  Canada  v.  Charhotir 
neau,  23  C.  L.  T.  256,  6  O.  L.  R.  302,  2  O. 
W.  R.558. 


ray  —  Dangerous  contrivance  — 
— Permitting  access  to  infants.] — ^A  railway 
company  who  leave  a  mechanical  contrivance 
(«.  jr.f  a  tam-table)  in  an  open  place  to 
which  children  of  tender  years  are  allowed 
access,  are  guilty  of  negligence  and  liable 
for  the  consequences  of  the  children's  un- 
skilful handling  of  it  Judgment  in  Coley 
V.  Can.  Pac.  Rw,  Co.,  29  Que.  S.  C.  282, 
8  Can.  Ry.  Gas.  269.  affirmed.  Can.  Pac. 
Rw.  Co.  V.  Coley,  16  Que.  K.  B.  404,  8 
Can.  Ry.  Gas.  274. 


l-pit  —  Injury  to  and  death  of  per- 
son taking  sand  from  pit  —  FalUng  in  of 
roof  —  Liability  of  owner  —  Knowledge  of 
danger  —  Warning  —  Contributory  negli- 
gence —  Volenti  non  fit  injuria.]  —  The 
deceased  and  a  number  of  other  purchasers 
of  sand  and  gravel  from  a  pit  owned  and 
operated  by  the  defendants,  were  loading 
sand  in  an  excavation  underneath  the  frozen 
erost  two  feet  thick.  Ten  or  fifteen  minutes 
before  the  accident  a  man  employed  by  the 
defendants  for  that  purpose  warned  all  those 
working  in  the  pit  that  the  crust  was  crack- 
ing. The  others  withdrew  in  time,  but  the 
deceased  thought  he  could  complete  his  load- 
ing before  the  crust  caved  in,  took  the  risk, 
and  was  killed  in  consequence  of  the  crust 
Calling  upon  him: — Held,  that,  although  it 
was  the  defendants'  duty  to  break  down  the 
crust  as  soon  as  it  became  dangerous  to 
their  customers,  yet  the  maxim  **volenti  non 
fit  injuria**  applied  in  this  case,  and  the  de- 
fendants were  not  liable  in  damages  for  the 
death  of  the  deceased.  Roy  v.  Henderson, 
18  Man.  L.  R.  234,  8  W.  L.  R.  157.  9  W.  D. 
R.  545. 

Statvtorsr  duty  —  Con^pany — Negligent 
performance  —  Independent  contractor.] — 
Where  a  statutory  duty  is  imposed  on  a 
company,  the  company  are  liable  for  any 
damage  caused  to  the  property  of  another 
in  consequence  of  the  negligent  performance 
of  that  duty,  and  the  company  cannot  avoid 
liability  by  shewing  that  the  negligence  was 
that  of  an  independent  contractor  employed 
by  the  company.  McRury  v.  Dominion  Coal 
Co.,  40  N.  S.  R.  89,  McLean  v.  Dominion 
Coal  Co^  ib.  90fi. 


—  Accident  resulting 
from  contact  of  electric  wires.] — Per  Du- 
hnc,  C.J.: — ^A  street  railway  company  are 
not  guilty  of  negligence  in  failing  to  take 
steps  to  prevent  telephone  wires  crossing 
above  their  trolley  wire  from  coming  in  con- 
tact, if  broken,  with  the  trolley  wire,  unless 
it  be  at  some  place  known  to  be  especially 
dangerous. — Per  Mathers,  J. : — Such  failure 
by  a  street  railway  company  is  evidence  of 
negligence  to  go  to  the  jury.  The  escape  of 
electricity  from  wires  suspended  over  streets 
through  any  other  wires  that  may  come  in 
contact  with  them  must  be  prevented,  so 
Car  as  it  can  be  done  by  the  exercise  of  rea- 
sonable care  and  diligence,  and  the  defend- 
ants should  have  put  up  guards  such  as 
were  shewn  to  be  in  use  very  generally  in 
the  United  States  and  England  to  prevent 
sach  accidents.  Royal  Electric  Co.  y.  Heve, 
32  8.  C.  R.  462,  McKay  v.  Southern  BeU 


Telephone  Co.,  19  Sou.  R.  695,  and  Block  v. 
Milwaukee,  61  N.  W.  R.  1101,  followed.— 
The  Gourt  being  equally  divided,  an  appeal 
from  the  Gounty  Gourt  jury's  verdict  in 
favour  of  the  plaintiff  was  dismissed.  Hin- 
man  v  Winnipeg  Electric  Street  Rw.  Co., 
3  W.  L.  R.  351,  16  Man.  L.  R.  16. 


IS.  Public. 
(a)   Licenses — Visitors. 

Dangerous  operatloiu  near  highway 

— Injury  to  person  lawfully  on  highway — 
Warning — Gontributory  negligence  —  Verdict 
of  jury — Refused  to  disturb — Weight  of  evi- 
dence. Stonor  V.  Lamb  (Tuk.).  4  W.  L.  R. 
26. 

Injury  to  pemon  oomins  on  pren&isos 

— Dangerous  premises  —  Want  of  screen  or 
guard.] — While  a  teamster  was  delivering  a 
load  of  coke  on  the  premises  of  the  defend- 
ants, an  iron  foundry  company,  he  was 
struck  in  the  eye  and  injured  by  a  chip, 
which  one  of  the  defendants*  workmen,  who 
was  cutting  off  the  excrescences  on  the  in- 
side of  an  iron  pipe  for  the  purpose  of 
smoothing  it,  had  chipped  off.  The  accident 
might  have  been  avoided  had  there  been  a 
screen  or  guard;  or,  in  the  absence  of  a 
screen  or  guard,  by  the  workman  stopping 
work  during  the  delivery  of  the  coke : — Held, 
that  the  defendants  were  liable  for  the  in- 
juries sustained.  Fallis  v.  Gartshore-Thomp- 
son  Pipe  Foundry  Co.,  22  C.  L.  T.  283.  4 
O.  L.  R.  176,  1  O.  W.  R.  348. 

Lioenseo  killed — Action  for  damage^-^ 
Findings  of  jury  —  $J^,000  awarded  aged 
mother — Excess  damages — New  trial  ordered 
— Unless  parties  agree  to  sum  to  be  awarded 
plaintiff— Costs.] — Plaintiff  brought  action 
under  Lord  Gampbeirs  Act  to  recover  dam- 
ages for  the  death  of  her  son,  a  lineman  in 
the  employ  of  the  Detroit  River  Tunnel 
Gompany,  for  which  the  defendant  company 
was  constructing  tunnel  tubes  across  the 
river,  alleged  to  have  been  caused  by  the 
negligence  of  defendants'  servants. — Mulock, 
G.J.EX.D.,  at  trial,  entered  judgment  for 
plaintiff  for  $4,000  on  findings  of  jury. — 
Divisional  Gourt  affirmed  that  judgment. — 
Gourt  of  Appeal  held,  that  the  appeal  should 
be  allowed  and  a  new  trial  ordered  unless 
the  parties  agreed  upon  a  sum  for  which 
judgment  may  be  entered  for  plaintiff.  If 
a  sum  was  agreed  upon  the  appeal  would  be 
dismissed  with  costs,  otherwise  there  should 
be  a  new  trial.  Gosts  of  last  trial  and  in 
Divisional  Court  to  be  costs  in  action.  Costs 
of  appeal  to  be  costs  to  defendants  in  any 
event.  Rorison  v.  Butler  Bros.  (1910),  17 
O.  W.  R.  595.  2  O.  W.  N.  312. 

Pleasure  gpronnds.] — Injury  to  person 
— Licensee — No  unusual  danger  —  Nonsuit. 
Downs  V.  Hamilton  d  Dundas  Rw.  Co.,  10 
O.  W.  R.  657. 

(6)    Trespassers. 

Eleotrie  wire  —  Trespasseir — Evidenoe 
— Contributory  negligence  —  New  trial.] — 
The  Abeam  and  Soper  Go.  had  a  contract 
to  illuminate  certain  buildings  for  the  visit 
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of  the  Duke  of  York  to  Ottawa,  and  ob- 
tained power  from  the  Ottawa  Electric  Co. 
For  the  purposes  of  the  contract,  wires 
were  strung  on  a  telegraph  pole  and  fasten- 
ed with  tie  wires,  the  ends  of  which  were  un- 
insulated. R.,  an  employee  of  the  Ottawa 
Blectric  Co.,  was  sent  by  the  latter  to  place 
a  transformer  on  the  same  pole,  and  in  do- 
ing so  his  hands  touched  the  ends  of  the  tie 
wire,  by  which  he  received  a  shock  and  fell 
to  the  ground,  being  seriously  injured.  To 
an  action  for  damages  for  such  injury  the 
Ahearn  and  Soper  Co.  pleaded  that  R.  had 
no  right  to  be  on  the  i>ole  and  was  a  (res- 
passer,  and  on  the  trial  their  counsel  urged 
that  the  work  he  was  doing  was  connected 
with  the  lighting  of  a  building  in  the  city. 
The  Court  of  Appeal  held  (6  O.  L.  R.  619, 
24  C.  L.  T.  5.  2  O.  W.  R.  1022).  that  this 
defence  was  established  and  dismissed  the 
action: — Held,  reversing  the  judgment,  that 
the  counsel's  address  did  not  indicate  that 
the  building  referred  to  was  not  one  of  those 
to  be  illuminated  under  the  contract,  and 
the  evidence  did  not  shew  that  R.  was  en- 
gaged in  the  ordinary  business  of  his  em- 
ployers, and  the  case  should  be  re-tried,  the 
jury  having  failed  to  agree  at  the  triaL  A 
rule  of  the  Ottawa  Electric  Co.  directed 
every  employee  whose  work  was  near  appara- 
tus carrying  dangerous  currents  to  wear  rub- 
ber gloves,  which  would  be  furnished  on  ap- 
plication. R.  was  not  wearing  such  gloves 
when  he  was  hurt — Held,  that  the  mere  fact 
of  the  absence  of  gloves  was  not  such  negli- 
gence on  R.'s  part  as  to  warrant  the  case 
being  withdrawn  from  the  jury;  that,  as 
to  the  Ahearn  and  Soper  Co..  R.  was  not 
bound  by  the  rules;  and  that,  though  his 
failure  to  take  such  precaution  was  evi- 
dence of  negligence,  he  had  a  right  to  have 
it  left  to  the  jury  and  considered  in  connec- 
tion with  other  facts  in  the  case.  Randall  v. 
Ottawa  Electric  Co.,  24  C.  L.  T.  262,  RandaU 
V.  Ahearn  d  Soper  Co.,  34  S.  C.  R.  69a 
See  2  O.  W.  R.  146,  173,  1022,  4  O.  W.  R. 
240,  269. 


14.    Railways — Street   Railways. 
(a)   Cro99ing9 — Accidents  at, 

Acoident  to  perton  eroMlns  timok — 

OontrihMtory  negligence  —  Jury  —  Trial  — 
Form  of  guestione,]  —  When  contributoiy 
negligence  is  set  up  in  an  action  to  recover 
damages  for  negligence,  which  is  being  tried 
before  a  jury,  the  plaintiff  is  entitled  to  a 
clear  and  distinct  finding  upon  the  point. 
In  an  action  against  a  street  railway  com- 
pany to  recover  damages,  the  jury,  after 
finding  in  answer  to  questions  that  the  de- 
fendants were  guilty  of  negligence,  in  run- 
ning at  too  hi^h  a  rate  of  speed,  not  prop- 
erly sounding  the  gong,  and  not  having  the 
car  under  proper  control,  and  that  the  plain- 
tiff's injury  was  caused  by  this  negligence, 
said,  in  answer  to  further  questions,  that 
the  plaintiff  Was  guilty  of  contributory  neg- 
ligence in  not  using  more  caution  in  cross- 
ing the  railway  tracks: — Held,  that  this 
answer  was  ambiguous  and  unsatisfactory, 
and,  in  view  of  the  previous  distinct 
answers,  not  fairly  to  be  treated  as  a  find- 
ing of  contributory  negligence.  Per  Osier, 
J. A. — Instead  of  putting  in  such   cases  the 


question,  "Was  the  plaintiff  guilty  of  con- 
tributory negligence?"  involving,  as  it  does, 
both  the  fact  and  the  law,  it  would  be  better 
to  ask,  ''Could  the  plaintiff  by  the  exercise 
of  reasonable  care  have  avoided  the  injuiy?" 
and  to  provide  for  the  case  of  an  affirmative 
answer  by  the  further  question.  "If  so,  in 
what  respect  do  you  think  the  plaintiff 
omitted  to  take  reasonable  care?"  Brovtn  v. 
London  Street  Rw.  Co,,  21  C.  li.  T.  369,  2 
O.  li.  R.  53. 

Action  for  daatasea  —  PlmnUf  sif%6k 
hy  engine  whUe  on  defendants^  tracks  — 
Evidence  —  Contributory  negligence,  —Ac- 
tion for  compensation  for  injuries  received 
by  plaintiff  through  coming  into  contact  with 
one  of  defendants'  engines  where  defend- 
ants* tracks  cross  a  London  street  The 
plaintiff  succeeded  at  the  trial.  The  Court 
of  Appeal,  in  allowing  an  appeal  and  dis- 
missing the  action,  held,  that  as  the  juiy  had 
found  that  the  plaintiff  had  so  contributed  to 
the  accident  and  her  injuries,  that,  but  for 
her  own  negligence,  the  accident  would  not 
have  happened,  and  that  the  engineer  of 
the  train  could  not  have  prevented  the  acci- 
dent by  exercise  of  reasonable  care,  sudh 
findings  put  her  out  of  Court.  Judgmoit  of 
Meredith,  C.J.C.P.,  at  trial,  reversed.  Few- 
ings  v.  Grand  Trunk  Rw.  (1909) ,  14  O.  W. 
R.  686.  1  O.  W.  N.  1. 

Child  playims  in  atroot  —  Hand-car-~ 
By-law  of  municipality  —  Warning — Findr 
ing  of  jury  —  Railway  Commissioners  -7 
Jurisdiction  —  Infant  plaintiff  —  Comri- 
hutory  negligence,]— -A  child  of  10  years  of 
age  was  coasting  down  an  incline  on  a  street 
in  a  town  crossed  by  a  railway,  and  was 
run  down  and  injured  by  a  hand-car  pro- 
ceeding along  the  railway.  The  jury  found, 
in  answer  to  questions,  that  the  defendants 
were  negligent  in  not  giving  some  want- 
ing in  approaching  the  crossing;  that  the 
defendants  could  have  avoided  injuring  the 
plaintiff  by  stopping  the  hand-car;  and  that 
it  was  their  duty,  apart  from  the  provisions 
of  the  Railway  Act,  to  have  given  waiulng: 
—Held,  that  the  jury,  in  finding  that  warn- 
ing should  have  been  given*  were  not  as- 
suming to  lay  down  any  general  rule  as  to 
what  care  or  precaution  should  be  taken, 
but  simply  that  under  the  circumstances 
some  warning  should  have  been  given,  and 
that  the  answer  was  unobjectionable  and 
in  no  way  infringed  upon  the  jnrisdictioD 
of  the  Railway  Commission.  —  Held,  also, 
that,  even  if  a  hand-car  is  not  a  train,  a 
warning  is  necessary  apart  from  the  RaUway 
Act — Held,  also,  that,  although  there  was 
a  municipal  by-law  prohibiting  coasting,  the 

E lain  tiff  had  not  been  notified  as  required 
y  the  by-law,  and  the  onus  was  on  the  de- 
fendants to  prove  criminal  capacity  at  oom- 
mon  law  and  under  the  Code  of  an  infant 
under  14,  and  the  defendants  were  not  en- 
titled to  invoke  such  by-law  for  another 
purpose. — Held,  lastly,  that,  although  a  de- 
fendant is  not  liable  if  the  injury  is  caused 
entirely  by  an  infant's  own  negligence,  the 
capacity  of  the  infant  to  be  guilty  of  con- 
tributory negligence  is  a  question  for  the 
jury,  and  that,  as  the  plaintiff  was  not  a 
trespasser  and  was  where  he  had  a  right  to 
be,  and  had  not  been  notified  under  the 
provisions  of  the  by-law,  or  his  capacity  for 
crime  shewn,  the  whole  case  was  properif 
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Babmitted  to  the  jury.     Burieh  y.  Can,  Poo. 
Rw.  Co.,  8  O.  W.  R.  837,  13  O.  L.  R.  632. 

BzaessiTe  speed  —  Oonp  not  sounded — 
Contrihuiory  negligence  —  Findings  of  jury 
— AcHtm  under  Fatal  AccidenU  Act — Dam- 
aff€9 — Bxpenees  incurred  hy  father  of  de- 
ceased.]— ^A  passenger  on  a  street  car  in  To- 
ronto, going  west,  alighted  on  the  side  far- 
thest from  the  other  track  and  passed  in 
front  of  the  car  to  cross  to  the  opposite  side 
of  the  street  The  space  between  the  two 
tia<^  was  very  narrow,  and  seeing  a  car 
coming  from  the  west  as  she  was  about  to 
step  on  the  track,  she  recoiled  and  at  the 
same  time  the  car  she  had  left  started,  and 
she  was  crashed  between  the  two,  receiving 
injuries  from  which  she  died.  In  an  ac- 
tion by  her  father  and  mother  for  dam- 
aces  the  jury  found  that  the  defendants 
were  negligent  in  running  the  east  bound 
ear  at  excessive  speed  and  not  sounding 
the  gong  before  starting  the  west  bound 
ear.  They  found  also  that  the  deceased 
was  negligent  but  that  the  defendants  could, 
nevertheless,  have  avoided  the  accident  by 
the  exercise  of  reasonable  care: — Held^  that 
the  case  having  been  submitted  to  the  jury 
with  a  charge  not  objected  to  by  the  de- 
fendants, and  the  evidence  justifying  the 
findings,  the  verdict  for  the  plaintiffs  should 
not  be  disturbed. — The  plaintiffs  should  not 
have  had  the  funeral  and  other  expenses 
Incnrred  by  the  father  of  the  deceased  al- 
lowed as  damages  in  the  action.— Judgment 
of  the  Court  of  Appeal  in  Mulvaney  v.  To- 
ronto Rfo.  Co.,  7  O.  W.  R.  644,  affirmed. 
Toronto  Rto,  Co.  v.  Mulvaney,  27  C.  L.  T. 
225.  38  S.  C.  R.  327. 

Failure  to  g^w9  stgiials — Another  train 
paeHng  in  opposite  direction — No  one  taw 
accident — Finding  of  jury — Neglect  of  statu- 
tory duty — Judgment  for  plaintiff — Appeal  to 
Court  of  Appeal  dismissed^ — ^An  action  for 
damages  for  death  of  one  Griffith,  caused  by 
being  run  down  by  defendant's  train,  while 
decdued  was  crossing  a  public  highway.  The 
evidence  shewed  that  the  train  gave  no  warn- 
ing either  by  whistle  or  bell.  Another  train 
was  paning  upon  the  other  track  in  the  op- 
posite direction  at  the  same  time,  which  gave 
the  necessaiy  signals.  No  one  saw  the  acci- 
dent. The  jury  found  that  the  accident  was 
caused  by  the  violation  of  the  statutory  duty 
to  whistle  and  ring  the  bell,  and  nenitived 
contributory  negligence. — Middleton,  J.,  17 
O.  W.  R.  509,  2  O.  W.  N.  252,  entered  judg- 
ment for  plaintiff  for  $2,000,  and  costs  as 
awarded  by  the  jury. — ^Moss,  O.J.O.,  granted 
leave  to  appall  direct  to  the  Court  of  Appeal. 
—Court  of  Appeal  dismissed  defendants  ap- 
peal with  costs.  Meredith,  J.A.,  dissenting^ 
being  in  favour  of  granting  a  new  trial.  Orif- 
ftth  ▼.  Grand  Trunk  Rw.  Co.  (1911),  19  O. 
W.  R.  53,  2  O.  W.  N.  1069. 

Headlight  on  saow-plow  —  Statutory 
signals  —  Bmcessive  speed  —  Verdict  of  ten 
jurors  under  s.  108  of  Judicature  Act  — 
Meaning  of  ""ViUage'  in  Railway  Act,  s. 
tit — New  trial — Costs.] — ^An  action  under 
Fatal  Accidents'  Act,  by  the  father  and 
mother  of  Ernest  Edgar  Zufelt  and  Ida 
Marion  Zufelt.  who  while  driving  on  Zorra 
street  in  the  village  of  Beachville,  and  cross- 
ing defendants'  railway,  were  struck  by  a 
snow-plow  attached  to  a  train  of  defendants 
and  both  injured   so  that   they   afterwards 


died,  which  accident  was  alleged  to  have 
been  caused  by  the  negligence  of  defendants, 
and  plaintiffs  claimed  $10,000.— The  jury 
found  that  the  snow-plow  had  a  head-light, 
but  it  was  insufficient,  because  not  placed  so 
as  to  show  the  light  directly  in  front  of  the 
snow-plow ;  failure  to  sound  whistle  or  bell ; 
that  15  miles  per  hour  was  excessive  speed 
at  that  place  where  it  was  thickly  populated, 
that  there  was  no  contributory  negligence 
and  assessed  damages  at  $3,000.  Magee, 
J.A..  entered  judgment  accordingly.  Court 
of  Appeal  held,  that  above  verdict  was  un- 
satisfactory, that  above  judgment  should  be 
set  aside  and  a  new  trial  ordered.  Costs  of 
former  trial  and  appeal  to  be  costs  in  the 
cause. — Per  Moss,  C.J.O.,  there  is  no  obli- 
gation, statutory  or  otherwise,  upon  rail- 
way companies  to  maintain  a  head-light  on 
a  snow-plough;  but  there  was  a  head-light 
upon  this  particular  snow-plough;  and  there 
was  no  evidence  upon  which  a  jury  could 
reasonably  find  negligence  so  far  as  the 
head-light  was  concerned.  The  finding  with 
regard  to  running  at  an  excessive  speed 
through  a  thickly  peopled  portion  of  the  vil- 
lage was  not  complete,  for  all  the  necessary 
facts  were  not  found.  And  the  finding  with 
respect  to  the  statutory  signals  was  not  a 
reasonable  one  upon  the  evidence. — Per  Car- 
row,  J.A.,  as  to  the  sufficiency  of  the  head- 
light, if  that  was  a  question  proper  for  the 
jury  at  all,  which  was  doubtful,  there  was 
evidence  to  justify  their  finding.  As  to  the 
statutory  signals,  the  onus  was  upon  the 
plaintiffs  to  give  some  evidence  from  whidi 
the  jury  might  reasonably  find  the  fact  to 
be  that  the  signals  were  not  given;  evidence 
of  persons  who  say  that  they  did  not  hear 
the  signals  must  go  for  nothing  If  there  is 
reasonable  evidence,  by  equally  credible' wit- 
nesses, that  the  signals  which  the  others 
did  not  hear  were  actually  given;  and  that 
was  the  situation  here.  The  finding  was 
not  merely  against  the  weight  of  evidence, 
but  approached,  if  it  did  not  reach,  the  per- 
verse. The  findings  as  to  excessive  speed 
and  a  thickly  peopled  place  were  immater- 
ial without  a  finding  as  to  fencing. — Per 
Meredith,  J.A.,  the  verdict  was  not  rightly 
found,  because  the  jury  were,  in  effect,  told 
by  the  trial  Judge,  that  any  ten  of  them 
could  answer  any  of  the  questions,  and  that 
it  was  not  necessary  that  the  same  ten 
should  agree  upon  more  than  one  answer; 
and  that  was  erroneous.  On.  the  facts  of 
this  case,  it  was  necessary  that  the  same 
ten  jurors  should  have  agreed  upon  some 
set  of  facts  entitling  the  plaintiffs  to  re- 
cover before  any  verdict  or  judgment  could  be 
given  in  their  favour. — Per  Moss,  C.J.O., 
and  Carrow,  J.A.,  that,  upon  the  proper 
construction  of  sec.  108  of  the  Judicature 
Act,  having  regard  particularlv  to  the  lan- 
guage of  sub-sec.  2,  it  is  enough  if  any  ten 
jurors  concur  in  answering  each  question. — 
Per  Garrow  and  Maclaren,  JJ.A..  "village" 
in  sec.  275  of  the  Railway  Act  of  Canada 
includes  what  is  known  as  ''a  police  vil- 
lage," that  is,  an  unincorporated  village,  or- 
ganised for  certain  limited  purposes  under 
the  Municipal  Act  Zufelt  V.  Can,  Pac.  Rw. 
Co.  (1911),  19  O.  W.  R.  77.  2  O.  W.  N. 
1063,  23  O.  L.  R.  602. 

Injury  to  person  erossli&s  traek  — 

Contrihutory  negligence  —  Findings  of '  jury 
— New  tritu.] — The  deceased,  in  attempting 


L 


3087 


NEOUOEHCE. 


3088 


to  cross  over  one  of  the  streets  of  a  city  on 
which  there  were  street-car  lines,  passed  be- 
hind one  of  the  cars,  and  was  jnst  step- 
ping on  to  the  track  on  which  cars  com- 
ing in  the  opposite  direction  ran,  when  she 
fell  and  was  struck  by  an  approaching  car 
and  killed.  In  an  action  brought  to  recover 
damages  therefor,  the  jury,  while  finding 
that  there  was  negligence  on  the  defendants' 
part  in  runnincr  at  too  high  a  rate  of  speed, 
and  that  there  was  contributory  negligence 
on  the  plaintiff's  part  in  not  taking  proper 
precautions  before  attempting  to  cross,  also 
found  that  the  defendants  could  have  avoided 
the  accident  had  the  car  been  running  at  a 
reasonable  rate  of  speed.  Upon  their  an- 
swers judgment  was  entered  for  the  plain- 
tiff:— Held,  Garrow,  J. A.,  dissenting,  that 
on  these  findings  the  judgment  could  not  be 
supported,  and  a  new  trial  was  directed. 
Hinsley  v.  London  8t,  Rto.  Co.,  16  O.  L.  R. 
850.  11  O.  W.  B.  743. 

Injury  to  person  crossings  track  — 

Findings  of  jury  —  Ehddence  —  Speed  of 
car  —  Control  —  Contributory  negligence. 
Milligan  v.  Toronto  Rto,  Co.,  12  O.  W  R. 
967. 

Mnnioipal  corporation  —  PuWo  park 
— Oate  and  toatchman  at  crossing — Injury  to 
person  crossing  track.]  —  Within  a  public 
park  maintained  and  controlled  by  the  de- 
fendants, a  municipal  corporation,  they 
erected  a  gate  near  a  railway  crossing,  and 
kept  a  watchman  to  open  the  gate  when 
there  was  no  danger  from  passing  trains, 
and  to  close  it  when  trains  were  approach- 
ing the  crossing.  The  plaintiff,  driving 
through  the  park,  desiring  to  pass  through 
the  gate  to  the  highway  beyond  the  railway, 
and  finding  the  gate  open,  took  that  as  an 
intimation  that  no  train  was  approaching, 
and  attempted  to  cross  the  railway,  when 
he  was  struck  by  a  train  and  injured : — 
Held,  that  the  defendants  owed  him  no  duty, 
and  were  not  liable  in  damages  for  his  in- 
juries. Soulshy  V.  Toronto,  9  O.  W.  R. 
871,  15  O.  L.  R.  13. 

Rnles  of  conipany  —  Charge  of  Judge 
— Contrilmtory  negUgence.] — ^A  rule  of  the 
defendants  provided  that  '*when  approaching 
crossings  and  crowded  places,  where  there  is 
a  possibility  of  accidents,  the  speed  must 
be  reduced  and  the  car  kept  carefully  under 
control.  Go  very  slowly  over  all  curves, 
switches,  and  intersections:  never  faster 
than  three  miles  an  hour.  .  ."  A  girl  on  the 
south  side  of  Queen  street  wished  to  cross 
to  University  avenue,  which  reaches  but 
does  not  cross  Queen  street.  She  saw  a  car 
coming  along  the  latter  street  from  the  east, 
and  thought  she  had  time  to  cross,  but  was 
struck  and  severely  injured.  On  the  trial 
of  an  action  for  damages  the  Judge  in  his 
chaige  said :  **It  is  not  a  question,  gentle- 
men of  the  jury,  as  to  the  motorman's  duty 
under  the  rule:  it  is  a  question  of  what  is 
reasonable  for  him  to  do."  The  jury  found 
that  the  defendants  were  not  guilty  of  negli- 
gence; that  the  plaintiff  by  the  exercise  of 
reasonable  care  could  have  avoided  the  in- 
jury; and  that  she  failed  to  exercise  such 
care  by  not  taking  proper  precautions  before 
crossing.  The  action  was  dismissed  at  the 
trial;  a  Divisional  Court  ordered  a  new 
trial,  on  the  ground  that  the  Judge  had  mis- 


directed the  jury  in  withdrawing  from  thar 
consideration  the  rules  of  the  company;  the 
Court  of  Appeal  restored  the  judgment  at 
the  trial: — Held,  affirming  the  judgment  of 
the  Court  of  Appeal,  15  O.  L.  R.  195.  10 
O.  W.  R.  547.  8  Can.  Ry.  Cas.  lOa  which 
set  aside  the  order  of  the  Divisional  Court 
for  a  new  trial.  13  O.  L.  R.  423,  9  O.  W. 
R.  198,  Idington,  J.,  dissenting,  that  the  ac- 
tion was  properly  dismissed. — Per  Gfioaard 
and  Duff,  JJ.,  that  the  Judge's  charge  was 
open  to  objection,  but  as,  under  the  findings 
of  the  jury  and  the  evidence,  the  plaintOf 
could  not  possibly  recover,  a  new  tzial 
should  be  refused. — Per  Davies.  J. :  There 
was  no  misdirection.  The  jury  were  not 
led  to  believe  that  the  rules  were  not  to  be 
considered,  but  only  that  they  should  not 
be  the  standard  as  to  what  was  or  was  not 
negligence,  which  question  should  be  decided 
on  the  facts  proved. — Per  Maclennan,  J.: 
The  place  at  which  the  accident  occurred, 
where  University  avenue  meets  Queen  street 
is  not  a  crossing  nor  intersection  within 
the  meaning  of  the  rules,  and  they  do  not 
apply  in  this  case.  Brenner  v.  Toronto  Rw. 
Co.,  40  S.  C.  R.  540,  8  Can.  Ry.  Cas.  106. 

(b)    E9ces9ive    Speed, 

Injury  to  motonnan  —  Collision  with 
another  car — Failure  of  motive  power  — 
Stranded  car — Neglect  to  signal  approach- 
ing car — ^Disobedience  of  rules  by  injured 
motorman — Actual  cause  of  injuiy — Contri- 
butory negligence — Finding  of  jurv,  Herris 
V.  London  8t.  Rw.  Co.,  10  O.  W.  R,  302. 

Injury  to  person  —  Horse  frightened 
by  electric  car — High  speed  and  noise  — 
Duty  of  motorman  —  Bindings  of  joiy. 
Drewitt  v.  Hamilton,  Qrimshy  d  Beams- 
ville  Electric  Rw.  Co.,  9  O.  W.  R.  427. 

Injnr^  to  person  drivlns  on  U^^vmy 

— Horse  becoming  unmanageable  —  Exces- 
sive speed  of  car — EMndings  of  juiy— Li- 
ability of  electric  railway  company — Or 
not  under  control  of  motorman — ^EMdence. 
Foreman  v.  Berlin  d  Waterloo  Street  Rw. 
Co.,  11  O.  W.  R.  756. 

(c)    Passengers. 

i.  Aboarding. 

Street  railways.] — Injuiy  to  passenger 
— Starting  car  before  passengipr  alights.  6^- 
puis  V.  Montreal  Street  Ru>.  Co.,  3  E.  L.  R. 
30. 

li.  On  board. 

Oar  leaTins  track.] — Pasnoiger  jump- 
ing from  car.  Shea  v.  HaUfam  d  8.  W.  RvH- 
way  Co.,  3  E.  L.  R.  431. 

Electric  shock.] — Fall  from  car— Dam- 
ages —  Mental  shock  —  Evidence  —  Im- 
proper admission  —  Excessive  damages  — 
New  trial  —  Costs.  Lewis  v.  Toronto  Rv. 
Co.,  6  O.  W.  R   1029. 

Injnry  to  passenger  —  Car  leatiM 
track  —  Ohligalions  of  carriers  for  Wre— 
Burden  of  proof  —  Defect  in  tcheel^-lfegleet 
of  inspection  and  testing  —  Purchase  from 
reputable   manufacturer.] — Action   for  dam- 
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-^^  for  injury  to  plaintiff  by  being  thrown 
off  defendants'  street  car: — Held^  that  de- 
fpndantjt  were  liable,  they  not  having  tested 
the  wheels  on  purchasing  nor  inspected  them 
properly  while  in  use.  They  have  not  ex- 
onerated themselves,  the  onus  being  on  them. 
Gaiser  v.  Niagara  (1909),  14  O.  W.  R.  42, 
19  O.  L.  R.  31.  Lieave  to  appeal  to  Ck>urt 
of  Appeal  refused.  14  O.  W.  R.  142. 

Imivrj  to  person  In  olutr^e  of  11t6 
stoek  wl&lle  heUtt:  oarried  free — Con- 
trad  with  raUioau — Approval  of  Board  of 
RaHuHty  Commiasionera — lAaUlity  of  raihoay 
for  neglect  to  obtain  assent  to  terms  of  con- 
tract,}— C>>urt  of  Appeal  affirmed  judgment 
of  Teetzel,  J.,  16  O.  W.  R.  726.  21  O.  L.  R. 
575,  1  O.  W.  N.  1086.  Goldstein  v.  Can, 
Pae,  Rw.  Co,  d  Robinson  v.  Can,  Poo.  Rw. 
Co.  d  Bums  d  Sheppard  (1911),  18  O.  W. 
R.  977.  2  O.  W.  N.  964. 

ill.  Alighting. 

Tsmm&mts^r   attomptiiis  to   allcbt  — 

Thrown  of  by  a  sharp  jerk  of  car  starting — 
Damages.] — Defendants  held  liable  for  dam- 
ages to  plaintiff,  for  injuries  received  while 
attempting  to  alight  from  a  car,  through  the 
negligence  of  defendants'  servants  in  causing 
the  ear  to  start  with  a  sharp  jerk,  which 
threw  plaintiff  to  the  ground.  Mazza  y. 
Port  Arthur  (1909),  14  O.  W.  R.  1108,  1 
0.  W.  N.  223;  Letcher  v.  Toronto  Rw.  Co. 
(1909),  14  O.  W.  R.  1240.  1  O.  W.  N.  273. 

"Stoalins  side"   oa  ireiKlit  train— 

Ordered  off  by  conductor — Train  moving  at 
dangerous  rate  —  Arm  cut  off — Action  for 
damages.] — ^Plaintiff  while  stealing  a  ride  on 
defendants'  freight  train  was  ordered  off  by 
the  conductor,  when  the  train  was  moving 
at  a  dangerous  rate  of  speed.  Plaintiff  fell 
and  his  right  arm  was  cut  off.  In  an  action 
to  recover  damages  the  jury  found  in  plain- 
tilTs  favour  awarding  him  $2,000  damages. 
— CJourt  of  Appeal,  13  O.  W.  R.  879,  ordered 
a  new  trial  as  an  answer  to  one  question 
sabmitted  to  jury  was  uncertain  and  verdict 
against  weight  of  evidence. — Supreme  Court 
of  Canada  affirmed  above  judgment.  —  A 
■econd  trial  was  had  with  same  result  as 
the  former  except  the  jury  awarded  plaintiff 
only  $1,(X)0  damages. — Divisional  Court  dis- 
missed defendants'  appeal  with  costs  as  the 
drcumstances  did  not  entitle  the  conductor 
to  force  plaintiff  o€  the  train  when  going 
at  a  speed  that  might  reasonably  have  been 
attended  with  danger  to  plaintiff. — Garrow, 
JJu,  in  Chambers  refused  defendants  leave 
to  appeal  to  the  Court  of  Appeal.  Brown 
T.  Can.  Pac.  Rw.  Co.  (1911),  18  O.  W.  R. 
400,  2  O.  W.  N.  773.  834. 

(d)  Persons. 
i.  On  or  near  tracks. 

Aectdent  to  person  on  street  railway 
trmek — Action  claiming  damages  for  injur- 
ies received  by  plaintiff  in  consequence  of 
the  defective  condition  of  defendants'  rails 
Mjuard  rail — Improper  height  of  rail — Con- 
ttibntory  negligence  —  Evidence  —  Damages 
^^uantum.  Chisholm  v.  Halifax  Tram  Co. 
(N.  S.  1911),  9  B.  L.  R.  291. 

Collision  between  street  oar  and  Are 

vaccon.] — Injury   to  person  on  waggon — 


Excessive  speed  —  (Contributory  negligence — 
Findings  of  jury.  Ardagh  v.  Toronto  Rw. 
Co.,  6  O.  W.  R.  940. 

Oollision   of   motor-oar   with   trani- 

oar.] — Absence  of  air-brakes — ^Amendment. 
Winter  v.  British  Columbia  Electric  Rw.  Co., 
9  W.  L.  R.  117. 

Oollision  with  Tehiole  —  Motorman.} 
— The  motorman  of  an  electric  car  is  not 
necessarily  guilty  of  negligence  because  he 
does  not  at  once  stop  the  car  at  the  first 
notice  that  a  horse  is  being  frightened  either 
at  the  car  or  at  something  else.  All  that 
can  be  expected  is  that  the  motorman  shall 
proceed  carefully,  and  it  is  In  each  case  a 
question  whether  that  has  been  done.  Upon 
the  facts  of  this  case,  the  majority  of  the 
Court  held  that  there  was  no  evidence  to 
justify  a  finding  of  negligence,  and  set  aside 
a  judgment  in  the  plaintiff's  favour.  Robin- 
son V.  Toronto  Itw,  Co.,  21  C.  L.  T.  370, 
2  O.  L.  R.  18. 

Oontribntory  noKlisenoe  —  Act  of  a 

child  of  tender  years  —  Mishap  —  Divided 
responsibility  —  Gravity  of  the  negligence 
in  estimating  the  damages.] — ^The  contribu- 
tory negligence  of  the  victim  of  an  accident 
which  makes  him  partly  responsible  becomes 
a  mishap  when  it  is  committed  by  a  child 
of  tender  years,  too  young  to  be  conscious 
of  his  actions.  It  is  considered  in  the  same 
manner  as  common  negligence  in  the  fixing 
of  damages.  Hence,  when  a  child  of  three 
years  of  age  has  been  crushed  by  a  street 
car,  as  a  result  of  his  own  negligence  and 
that  of  the  motorman,  who  not  looking  ahead 
of  him  for  the  moment,  did  not  see  the  vic- 
tim in  time  to  apply  the  brakes,  the  damages 
ought  to  be  divided  and  the  company  is  only 
responsible  for  half.  In  fixing  the  damages 
in  a  case  of  liability  provided  for  in  Art. 
1053,  C.  C,  the  Court  ought  to  have  regard 
to  the  gravity  of  the  negligence  and  assess 
the  damages  accordingly.  Champagne  v. 
Montreal  8t.  Ry.,  35  Que.  S.  C.  507. 

Oontribntory  nesliKenee.]  —  Collision 
between  electric  car  and  another -vehicle  — 
Findings  of  jury  —  New  trial.  Liddiard  V. 
Toronto  Rw.  Co.,  2  O.  W.  R.  145,  3  O.  W. 
R.  852,  7  O.  W.  R.  207. 

Oontribntory  neelisenoe  of  Tiotini 
of  an  aooident  —  Duties  of  operators  of 
locomotives  —  LiabiUty  through  the  negli- 
gence of  their  servant.] — ^The  negligence  of 
a  deaf  mute  walking  on  a  railway  contrary 
to  law  does  not  relieve  the  engine-driver  of 
his  duty  to  do  all  possible  to  avoid  the  acci- 
dent. There  is  nogligence  of  the  engine- 
driver  who  being  behind  and  seeing  the  pedes- 
trian continuing  on  the  track,  in  spite  of  the 
whistle  and  bell,  doos  not  slacken  speed  in 
time  to  avoid  an  accident.  Although  there 
was  contributory  negligence  of  the  victim, 
the  railway  company  is  none  the  less  liable 
through  the  nogligence  of  its  servant,  for  its 
proportion  of  the  damages.  C.  P.  R.  v. 
Tapp   (1909),  1*8  Que.  K.  B.  552. 

Employee  walUnc  on  traok  —  Yar^ 

engine — A^o  person  stationed  at  front  end — 
Ringing  of  bell  and  sounding  of  whistle-^ 
Application  of  ss.  274  ^nd  216  of  DominMn 
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Railtoay  Act  —  Negligence  —  Trespass  — 
Contributory  negUgence.l — S.  was  employed 
by  the  defendants  as  a  labourer  in  their  coal- 
sheds.  In  leavini?  his  work  one  morning,  he 
proceeded  to  walk  through  the  track-yards 
of  the  defendants,  in  the  city  of  W.»  and 
was  warned  of  the  approach  of  a  passenger 
train.  He  was  at  that  time  walking  be- 
tween the  rails  of  the  track  upon  which  the 
train  was  coming;  he  walked  on  to  an- 
other track,  and  was  struck  by  a  yard-engine 
and  received  injuries  from  which  he  died. 
The  engine  was  reversing  at  the  time,  and 
no  person  was  stationed  on  the  foremost 
end  to  warn  persons  crossing  or  about  to 
cross  the  track.  There  was  evidence  that 
the  bell  did  not  ring  nor  the  whistle  blow, 
but  this  was  contradicted  by  the  engine- 
driver  and  the  fireman: — Held,  that  s.  276 
of  the  Railway  Act  R.  S.  O.  190a  c.  37 
(even  as  amended  in  1910),  did  not  apply; 
the  precaution  required  by  it  (placing  a 
man  on  the  foremost  end)  need  only  be 
taken  at  a  crossing,  and  not  along  the  track 
between  crossings;  and  the  same  may  be 
said  with  regard  to  the  use  of  bell  and 
whistle  in  compliance  with  s.  274. — Senible, 
also,  that  the  ringing  of  the  bell  or  the 
sounding  of  the  whistle  would  not  have  saved 
8.;  and  the  evidence  that  the  bell  did  not 
ring  was  not  satisfactory. — Held,  also,  upon 
the  evidence,  that,  though  a  pathway  be- 
tween the  two  tracks  had  been  used  by  the 
defendants'  workmen,  there  was  no  pretence 
of  a  permitted  or  acquiesced-in  user  of  the 
tracks  except  at  the  crossings;  and  the  con- 
duct of  S.  in  going  upon  the  track,  instead 
of  keeping  to  the  paUiway.  amounted  to  a 
trespass,  and  shewed  him  to  be  guilty  of 
contributory  negligence. — Both  on  the  ground 
of  the  absence  of  negligence  on  the  part  of 
the  defendants  and  on  the  ground  of  con- 
tributory negligence  on  the  part  of  S.«  the 
action  was  dismissed. — 8hulak  t.  Can.  Nor, 
Rw.  Co.  (1910),  16  W.  D.  R.  099.  Man.  L. 
R. 

Injury  to  bioyoUst  —  PiUng  snow  at 
side  of  track— Contributory  negligence — New 
trial,] — The  plaintiff,  a  telegraph  messenger, 
was  riding  a  bicycle  in  a  southerly  direction 
behind  a  street  car  of  the  defendants  on  the 
west  track,  and  the  car  stopped,  in  order  to 
avoid  running  into  it,  and  because  he  found 
snow  was  piled  up  on  the  road  on  the  right 
side,  he  turned  to  the  left  side  and  was 
struck  by  a  car  coming  north  on  the  east 
track*,  and  injured.  It  did  not  appear  that 
the  latter  car  had  sounded  the  gong  or  given 
any  other  warning.  The  plaintiff  was  non- 
suited at  the  tTiali'-Held,  that  the  defend- 
ants were  bound  to  adopt  reasonable  precau- 
tions to  prevent  accidents  by  sounding  a 
gong  or  otherwise,  although  there  was  no 
statutory  obligation;  and  although  the  plain- 
tiff may  have  put  himself  in  a  position  of 
peril,  this  was  not  per  $e  an  act  of  negli- 
gence ;  and,  there  being  evidence  which  might 
have  satisfied  the  jury  that  the  accident  was 
caused  by  omission  on  the  defendants'  part 
to  ring  the  gong,  and  also  evidence  from 
which  they  might  have  found  that  it  was 
attributable  to  the  plaintiff's  own  negligence, 
the  case  ^ould  not  have  been  withdrawn 
from  them.  DubUn,  WickloWy  d  Wewford 
Rw,  Co.  v.  8lattery,  3  App.  Oas.  1155,  speci- 
ally referred  to.  Preston  v.  Toronto  Rw. 
Co.,  11  O.  L.  R.  56,  6  O.  W.  R.  786,  8  O.  W. 
R.  504. 


Court  of  Appeal  dismissed  appeal  from 
above.  Meredith,  J.A.,  dissenting,  8  O.  W. 
R.  504,  13  O.  L.  R.  369. 

Injury  to  bioycUst  by  orertaklas 
street  oar.] — Unusual  position  of  car  — 
Speed — Defect  in  fender — Failure  of  plain- 
tiff to  look  behind— (Contributory  negligence 
— Proximate  cause  of  injury — Oase  for  jury 
— Motion  for  nonsuit.  Health  v.  HamUUm 
Street  Rw.  Co,,  7  O.  W.  R.  459,  8  O.  W.  R. 
32,  937. 

Injury  to  infant.] — (Contributory  negli- 
gence— findings  of  jury.  Hackett  ▼.  To- 
ronto Rw.  Co.,  10  O.  W.  R.  582. 

Injury  to  infant  orossinc  tjrmek  — 

Duty  of  company  to  put  on  wkeei  guards  — 
Contributory  negligence  —  Damages  —  Nets 
trioL] — ^1.  It  is  negligence  in  a  oompajiy 
operating  electric  cars  in  the  streets  of  a  dty 
not  to  have  such  guards  for  the  front  wheds 
as  will  prevent  persons  falling  on  the  track 
from  being  run  over,  and  the  company  will 
be  liable  in  damages  to  any  person  injured 
in  consequence  of  such  negligence,  unless 
there  is  sufficient  contributory  ne^ligenoe  oo 
the  part  of  such  person  to  constitute  a  de- 
fence.— 2.  No  such  contributory  negligeDoe 
could  be  attributed  to  a  child  under  six  yeari 
old.— 3.  A  verdict  for  $8,000  damages  in 
such  case,  where  one  of  the  child's  legs  was 
cut  off,  is  not  so  excessive  as  to  warrant  tiie 
Oourt  in  ordering  a  new  trial.  Wold  v. 
Winnipeg  Electric  Rw.  Co.,  18  Man.  L.  B. 
134,  9  W.  L.  R.  109. 


do^vn  by 

— Case  withdrawn  from  jury — Anpeal — New 
trial — Costs — Taxation.] — PlaintifE,  a  market 
gardener,  brought  action  to  recover  dam- 
ages for  injuries  sustained  by  being  run  down 
by  one  of  defendants'  cars,  alleged  to  have 
been  the  result  of  incompetency,  wrongful 
acts,  negligence  and  carelessness  of  defend- 
ants' motorman.  At  trial  Madiahon,  J., 
dismissed  the  action  at  the  dose  of  plaintiff's 
case.  On  appeal  Divisional  0>urt  hM,  that 
the  case  ought  not  to  have  been  withdrawn 
from  the  jury.  New  trial  ordered.  Plain- 
tiff entitled  to  costs  of  first  trial  and  of  the 
appeal  to  be  paid  on  taxation.  Jones  ▼. 
Toronto  d  York  Radial  Co.  (1909),  14  0. 
W.  R.  1168,  1  Q.  W.  N.  267,  20  O.  L.  R. 
71. 

Appeal  pending. 

Operation  of  street  oars.] — ^Upon  see- 
ing a  child  (aged  one  year  and  eleven 
months)  approacliing  the  tracks,  the  motor- 
man  sounded  the  whistle  of  the  car  he  was 
driving ;  the  child  stopped  for  a  moment  and 
looked  towards  the  car;  the  motorman  tiicB 
applied  full  speed  without  waiting  to  see 
whether  the  child  retreated  or  making  any 
effort  to  remove  it  from  the  dangerous  posi- 
tion; the  child  moved  quickly  towards  the 
tracks,  was  struck  by  the  car  and  received 
the  injuries  from  which  damages  were 
daimed  by  the  action:  —  Held,  that  the 
conduct  of  the  motorman  was  reddeaness 
for  which  the  company  were  liable,  that 
failure  to  take  proper  precautions  to  avert 
injury  to  the  child  was  not  to  be  excused  by 
the  alleged  necessity  of  complying  with  the 
time-table  and  preventing  dday  to  passen- 
gers, and  that  the  failure  of  the  company  to 
provide  its  car  with  a  fender  was  evidence  of 
negligence.  Lett  v.  Sydney  d  Olaee  Bey 
Rw.  Co,  (1909),  2  E.  L.  R.  309,  41  N.  8.  B. 
153,  affirmed,  42  S.  G.  R.  220. 
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Penan  drlTiai:  ^Facon — Struck  by  oar 
— Driver  throym  from  seat — Bone  in  foot 
hroken — Action  for  damages  —  Finding  of 
jurp  Cannot  he  interfered  with  —  Appeal 
Hamiued.] — ^Plaintiff,  a  teamster,  while  draw- 
iog  a  load  of  sand  with  a  team  of  hnrseB 
through  the  streets  of  Port  Arthur,  was 
stmck  by  a  street  car.  which  threw  him 
from  his  seat,  breaking  a  bone  in  his  left 
foot  and  broising  his  left  arm.  He  alleged 
that  the  said  accident  was  caased  by  the 
n^ligence  of  defendants,  and  claimed  dam- 
ages.— ^Biitton,  J.,  on  the  findings  of  the 
jory,  entered  judgment  for  plaintiff  for  $350 
and  costs  on  Oonnty  Court  scale,  without 
right  of  set-off. — ^Divisional  Court  held,  that 
the  finding  of  the  jury  could  not  be  inter- 
fered with,  and  upon  the  findings  it  was 
cleaily  a  case  in  which  plaintiff  was  en- 
titled to  recoTer.  Appeal  dismissed  with 
costs.  Sim  T.  Port  Arthur  (1911).  18  O. 
W.  R  822.  2  O.  W.  N.  864. 


lajiived  erossInK  traeks — Bm- 
eeeeive  speed  —  Contributory  negligence  — 
Finding  of  jury  —  Damages  —  Appeal  — 
"Bern  iridLI — Plaintiff  brought  action  as  ex- 
ecutor to  recover  damages  for  death  of  one 
Rice,  who  was  struck  by  defendants'  car 
while  crossing  their  tracks.  Evidence  was 
received  as  to  excessive  speed  oT  car  and  of 
plaintiff's  contributory  negligence.  Jury 
found  in  plaintiff's  favour,  assessing  damages 
at  $1,000— Meredith,  .C.J.C.P.,  entered  judg- 
ment accordingly. — ^Divisional  Court  reversed 
above  judgment  and  dismissed  plaintiff's  ac- 
tion without  costs,  holding  that  the  accident 
was  caused  solely  by  deceased's  contributory 
negligence.  Bice  v.  Toronto  Rw,  Co,  (1910), 
17  O.  W.  B.  770.  2  O.  W.  N.  406. 


—  'Notice  for  particulars,'] — 
Plaintiff's  husband  was  killed  while  on  a 
rulway  track  used  by  both  defendants.  In 
in  action  for  negligence  causing  death  of 
husband,  defendants  moved  for  particulars: 
—Held,  entitled  to  particulars  as  to  how 
deceased  came  to  be  on  the  right  of  way  and 
which  company's  train  struck  him.  Also  as 
to  the  incompetence  and  want  of  skill  charged 
sgainst  crew  of  the  freight  train  which  struck 
the  hand  car.  Tracey  v.  Toronto  Rw,  Co,, 
iBd  Grand  Trunk  Ru>,  Co.  (1908),  13  O. 
W.  B.  15,  distinguished.  Rachar  v.  Grand 
Trunk  Rw.  Co.  d  Wabash  (1909),  14  O.  W. 
IL548. 

IL  Risks  assumed  by. 

GolUaloB  —  Injury  to  motorman  —  Dm- 
^Mience  of  rules---Contributory  negligence,] 
—Role  212  of  the  rules  of  the  defendants 
provides  that  "when  the  power  leaves  the 
line,  the  controller  must  be  shut  off,  the 
overhead  switch  thrown,  and  the  car  brought 
to  a  stop  .  .  ." — ^A  car,  on  which  the 
light  had  been  weak  and  intermittent  for 
■ome  little  time,  passed  a  point  on  tlie  line 
at  which  there  was  a  circuit-breaker,  when 
the  power  ceased  to  operate.  The  motorman 
tfant  off  the  controller,  but.  instead  of  apply- 
ing the  brakes,  allowed  the  car  to  proceed 
by  the  momentum  it  had  acquired,  and  it 
collided  with  a  stationary  car  on  the  line 
ahead  of  it.  In  an  action  by  the  motorman 
for  damages  for  injuries  received  through 
nch  collision: — Held,  that  the  accident  was 
to  to  the  motorman's  disregard  of  the  above 
rale,  and  he  could  not  recover.     Judgment  of 


Court  of  Appeal,  10  O.  W.  R.  302,  affirmed. 
Harris  v.  London  Street  Rw,  Co,,  39  S.  C. 
R.  398. 

Violation  by  the  employees  of  a 
tbUvtslj  oompany  of  by-laws  causing  the 
death  of  one  of  them — Liability  of  the  com- 
pany,]— ^A  railway  company  is  responsible 
for  an  accident  caused  by  the  violation,  by  its 
employees,  of  the  by-laws  made  for  the  pro* 
tection  of  all,  and  which  causes  the  death  of 
one  of  them.  It  is  not  permitted  to  set  up  as 
a  defence  to  its  liability  that  the  thing  com- 
plained of  was  brought  about  by  an  under- 
standing among  the  employees  concerned, 
especially  when  it  is  not  proven  that  the 
victim  had  full  knowledge  of  it.  Under  these 
conditions  there  could  be  no  ground  for  set- 
ting aside  a  verdict  which  declares  there  was 
negligence  and  which  assesses  the  amount  of 
the  damages  caused.  Lachanoe  v.  C,  P,  R., 
35  Que.  S.  C.  494. 

iii.  Trespassers. 

iMJUTj  to  trespasser.] — ^The  P.  M.  rail- 
way company,  under  an  arrangement  with 
the  appellants,  used  the  yard  and  station  of 
the  appellants  at  L.  A  P.  M.  train  came  into 
that  station,  discharged  its  passengers,  and 
was  proceeding  backwards  to  its  destination 
for  the  night  when  the  respondent  jumped 
on  board,  intending  to  ride  a  short  distance 
towards  his  home.  He  stood  upon  the  rear 
platform  of  a  car  and  was  in  that  position 
when  a  collision  took  place  between  the  train 
he  was  on  and  a  train  of  the  appellants  upon 
a  '*  lead  "  of  the  appellants,  by  reason  of  th« 
negligence  of  the  appellants,  whereby  the 
respondent  was  injured,  and  in  respect  thereof 
he  sued  the  appellants.  In  the  action  ths 
jury  found  that  at  the  time  of  the  accident 
the  respondent  was  not  upon  the  P.M.  com* 
pany's  train  or  the  platform  of  the  car  by  the 
company's  permission: — Held,  that  the  re- 
spondent was  a  trespasser,  and  that  although 
the  appellants  were  under  a  duty  to  the  re- 
spondent not  wilfully  to  injure  him.  they 
were  not  liable  to  him  for  mere  negligencei 
and  that  as  the  accident  was  due  to  the 
negligence  of  the  appellants'  servants  and 
not  to  any  wilful  act  the  respondent  was  not 
entitled  to  recover.  Grand  Trunk  Rw,  Co. 
V.  Bamett  (1911),  31  O.  L.  T.  385,  27  T, 
L.  R.  359  (P.C). 

iv.  Warning  and  Instructions. 

Proteetion  and  safety  of  pulillo.] — 

The  provisions  of  the  Railway  Act  respect* 
ing  the  protection  and  safety  of  the  publie 
are  not  to  be  considered  as  foreseeing  all 
possible  contingencies  and  it  is  not  suffi- 
cient that  the  engine  crew  and  other  train 
hands  observed  such  provisions  to  relieve 
their  employer  from  liability  in  case  of  acci- 
dent. They  are  held  to  the  additional  duty 
of  obeying  the  ordinary  rules  of  prudence 
and,  particularly,  to  proceed  at  a  rate  oi 
speed  less  than  the  lawful  one  at  point? 
where,  to  do  otherwise,  would  be  dangerous. 
Grand  Trunk  Rw.  Co,  v.  Fecteau  (1910), 
20  Que.  K.  B.  131. 

ie)  Stations— Yards,  etc, 

Aecident — Plaintiff  sUpped  in  front  of 
train — Injured,] — Plaintiff  brought  action  to 
recover  damages  for  injuries  sustained  by  be- 
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ing  strnck  by  an  enfrine  of  the  Wabash  Rw. 
Co.— Middleton,  J.,  held,  19  O.  W  R.  13,  2 
O.  W.  N.  991.  that  the  accident  was  the  re- 
mit of  plain tifiTs  own  negligence,  or,  at  any 
rate,  something  not  attributable  to  defend- 
ants' negligence.  —  Action  dismissed  without 
costs.  Divisional  Court  held  that  while 
a  passenger  train  is  yet  standing  at  a 
station  after  discharging  its  passengers,  it  is 
not  negligence  for  another  train  to  pass  at  a 
rapid  rate  between  the  standing  train  and 
the  station  platform  providing-  it  fulfils  the 
duty  of  exercising  reasonable  care  in  passing 
crossings  when  people  might  be  encountered. 
— It  is  not  negligence  for  a  train  to  be  late. — 
There  is  no  case  for  a  jury  when  the  plain- 
tiff's own  evidence  established  reasonable 
precautions  on  the  part  of  the  defendants. — 
To  enable  an  injured  party  to  recover  dam- 
ages for  negligence  he  must  shew  actionable 
negligence  on  the  part  of  defendants,  that  is, 
the  jury  must  find  the  particular  act  of  negli- 
gence which  was  the  direct  cause  of  the  acci- 
dent, and  failing  in  this,  the  presumption  is 
that  there  is  no  evidence  to  justify  any  find- 
ing beyond  what  they  have  actually  found, 
and  a  new  trial  will  not  be  granted.  Andreas 
y.  Canadian  Pacifio  Bw,  Co.,  37  S.  G.  R.  1. 
— Judgment  of  Middleton.  J.,  affirmed.  An- 
taya  v.  Wahash  Rw,  Co,  (1911).  19  O.  W. 
R.  354,  2  O.  W.  N.  1175. 

Aooldent  to  a  workman  —  Employ- 
ment on  a  shunting  engine — Backing  up,  the 
engine  driver  not  being  able  to  see  the  track 
— Negligence  of  the  driver  —  Contributory 
negligence  of  the  victim,] — ^There  is  negli- 
gence in  an  engine  driver  backing  his  engine 
out  of  a  roundhouse  at  the  intersection  of 
several  roads,  in  such  a  way  that  the  view 
is  cut  off  by  the  tender.  The  company  is 
liable  for  a  resulting  accident,  for  its  pro- 
portion of  the  damages  when  there  is  con- 
tributory negligence  of  the  victim.  Of.  G. 
r.  R.  V.  Daoust,  14  B.  R.  548;  C.  P.  R.  v. 
Toupin,  1909,  18  Que.  K.  B.  557. 

AotloA  for  damages — Injury  to  brake- 
man  —  Struck  by  switch-stand— Finding  of 
Jury  —  Evidence  —  Damages  reduced.}  — 
Plaintiff,  a  brakeman  in  the  employ  of  de- 
fendants, was  struck  by  a  switch-stand  on 
the  defendants'  railway  at  St.  Thomas  and 
thrown  under  the  wheels  of  one  of  the  cars 
which  was  being  moved  at  the  time  and  had 
a  portion  of  both  feet  cut  off.  He  brought 
action  to  recover  damages,  alleging  negligence 
by  defendants  in  placing  the  switch-stand 
where  it  was  placed.  At  the  first  trial  of 
the  action:  Teetzel.  J.,  granted  a  non-suit, 
with  costs,  but  subject  to  provision  that  if 
Divisional  Court  was  of  opinion  that  there 
was  any  evidence  on  charge  of  negligence 
which  should  have  been  submitted  to  a  jury 
judgment  should  be  entered  for  plaintiff  for 
$2,520. — ^Divisional  Court  entered  judgment 
for  plaintiff  for  |2,520. — Court  of  Appeal 
(16  O.  W.  R.  e09.  1  O.  W.  N.  502),  ordered 
a  new  trial  on  ground  that  the  best  evidence 
available  had  not  been  adduced  at  the  trial. 
No  costs  of  former  trial  to  either  party. — ^A 
new  trial  was  had  and  the  jury  found  in 
favour  of  plaintiff  awarding  him  $4,000  dam- 
ages.— Boyd,  C,  entered  judgment  accord- 
ingly.— Court  of  Appeal  allowed  defendants' 
appeal  to  the  extent  of  reducing  plaintiff's 
damages  to  $2,600.  No  costs  of  appeal. 
Leitch  V.  Pere  Marquette  Rw,  Co,  (1911), 
18  O.  W.  R.  433.  2  O.  W.  N.  617. 


Aotiom  for  damag—  Loss  of  foot — 
AUeged  negligence  of  foreman — Care  im  mov- 
ing cars — Shunting  by  "  Kick  " — Faihtre  to 
give  notice — Findings  of  jury — Not  sustam- 
able  on  evidence,} — Plaintiff  while  in  the 
employ  of  defendants,  was  knocked  down  and 
run  over  by  a  coach  of  the  Grand  Trunk 
Railway  in  the  Union  Station,  whilst  in  tiie 
performance  of  his  duties,  losing  his  right 
foot,  and  brought  action  for  danuges. — Tsl- 
conbridge,  C.J.K.B.,  entered  judgment  for 
plaintiff  for  $1,500  damages  and  costs,  apoa 
the  findings  of  the  jury.— Court  of  Appeal 
held,  that  there  was  no  evidence  of  any  negli- 
gence on  the  part  of  defendants.  Appeal  al- 
lowed and  action  dismissed  with  costs  if  de- 
manded.— Dominion  Iron  d  Steel  Co,  ▼.  OK- 
ver  (1905),  35  S.  C.  R.  517,  followed.  Lear 
nox  v.  Grand  Trunk  Rw,  Co.  d  Can.  Pee, 
Rw.  Co.  (1911),  19  O.  W.  R.  169,  2  O.  W. 
N.  1078. 

Improper  llsl^t — Improper  time— Exces- 
sive speed— Jury  finding  facts  not  relied  on 
— Jury  ignoring  facts  pleaded — Duty  of  rsfl- 
way  to  employee.} — Held,  per  Moss,  CM.C: 
— When  a  jury  exonerate  an  injured  party 
from  the  charge  of  contributory  negligence 
upon  evidence  which  but  for  ^  the  finding 
would  appear  to  shew  very  convincingly  that 
he  was  the  author  of  his  own  injuries:  Hie 
Court  should  ascertain  whether  there  is  evi- 
dence to  find  actionable  negligence  on  the 
part  of  the  defendants  which  actually  caused 
the  injury  and  whether  the  findings  of  the 
jury  are  upon  elements  upon  which  the  plain- 
tiffs do  not  rely.  Charges  expressly  put  to 
the  jury  upon  which  the  jury  did  not  make 
a  finding  must  be  taken  to  have  been  nega- 
tived. Per  Meredith,  J.A. — ^There  was  no 
duty  owed  by  defendants  to  the  plaintiff^ 
regarding  the  time  of  arrival  of  any  of  its 
trains.  There  is  no  rule  of  law  limiting  the 
rate  of  speed  of  railway  trains  in  the  inters 
ests  of  railway  workmen.  Paquette  v.  Qremd 
Trunk  Rw.  Co.  (1911),  19  O.  W.  R.  306»  2 
O.  W.  N.  1133. 

lajiiry  to  lioensee  —  License  —  Master 
and  servant — Damages  —  New    trial.} — ^Tbe 
plaintiff's  son  was  given  leave  by  a  yard- 
master  of  the  defendants  to  learn  in  the  lafl- 
way  yard  the  duties  of  car  checker,  with  the 
expectation  that  if  he  became  competent  be 
would  be  taken  into  the  employment  of  the 
defendants  in  that  capacity,  and  he  was  free 
to  devote  as  much  or  as  little  time  to  ac- 
quiring the  necessary  knowledge  as  be  sav 
fit.     While  he  was  in  the  railway  yard  a  few 
days  after  this  permission  had  been  gives, 
he  was  killed  by  an  engine  of  the  defendanti, 
which  was  running  through  the  railway  yard 
without  the  bell  t>eing  rung,  though  the  roles 
of  the  defendants  required  this  to  be  done:— 
Held,  that  the  deceased  was  a  licensee,  and 
not  a  trespasser;   that  the  defendants  were 
bound    to   exerci^   reasonable   care   for  his 
protection ;  and  that  the  omission  to  give  the 
warning   was   negligence   which   made  ttem 
liable  in  damages  for  his  death.     The  Court 
being  of  opinion,  however,  that  damages  of 
$3,000  allowed  by  the  jury  were  excessive, 
ordered   that   there   should   be   a   new  trial 
unless  the  plaintiffs  should  consent  to  accept 
$1,500.     Collier    v.    Michigan    Central   Bf^ 
Co.,  1  C.  L.  T.  16,  27  A.  E  630. 


lajiiry  to  workman  —  Ship  —  Vntro- 
tectea  trap — Joint  liability  of  owner  of  esn- 
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iraeiar  for  work,} — A  shipowner  who  con- 
tracts with  a  ship-liner  to  put  up  cattle  stalls 
between  decks,  is  jointly  and  severally  liable 
with  him  for  an  injury  sustained  by  one  of 
the  workmen  employed  in  the  work,  caused 
by  a  fall  through  an  unprotected  open  hatch- 
way, although  the  ship-liner's  foreman  knew 
of  the  danger  and  warned  his  men  against 
it.  And  such  warning  to  the  men,  given  in  a 
general  way,  does  not  relieve  the  contractor 
from  his  liability,  in  the  absence  of  proof  that 
the  phiintiff  heard  it.  Proula  v.  Lee,  27  Que. 
8.  a  304. 

iBjuy  to  yardrntaa.] — Municipal  cor- 
poration —  Coal  yard  —  Railway  siding  — 
Construction  of  wall — ^Evidence — ^Findings  of 
jury — Nonsuit.  Hammill  v.  Chrand  Trunk 
Rw,  Co.  d  City  of  Hamilton,  8  O.  W.  R.  434. 


lajuy  to  yardsman  —  Bhunting  rail- 
way  cars  —  Absence  of  teaming  —  Con- 
tributory neffliffence — Failure  to  look — Jury,] 
— ^A  railway  yardsman  in  the  ordinary  course 
of  his  duty  was  passing  behind  the  most 
westerly  of  four  cars  standing  by  themselves 
on  a  side  line.  As  he  was  crossing  the  track, 
two  cars  of  the  defendants,  propelled  by  a 
flying  shunt,  came  from  the  east  and  ran  into 
the  standing  cars,  with  the  result  that  he  was 
knocked  down,  run  over,  and  killed  by  the 
car  behind  which  he  was  passing.  There 
was  no  evidence  that  cars  were  liable  to  be 
shunted  nefl^gently  or  unexpectedly,  and  he 
did  not  see  or  hear  the  cars,  and  no  warning 
was  given  to  him: — Held,  that  there  was 
evidence  of  negligence  on  the  part  of  the 
defendants  to  go  to  the  jury,  and  that  the 
fact  that  the  yardmaster  did  not  look  for 
approaching  cars  before  going  behind  the 
standing  car  was  not  sufficient  to  shew  that 
he  was  guilty  of  such  negligence  as  ipso  facto 
to  deprive  him  of  his  right  to  recover.  Judg- 
ment of  Meredith,  J.,  reversed.  London  d 
Western  Trusts  Co.  v.  Lake  Erie  d  Detroit 
River  Rw.  Co,,  12  O.  L.  R.  28,  7  O.  W.  R. 
511. 

Bailwair  Aet»  R.  S.  O.,   10O6,  o.  37, 

a.  264  (o)  —  Brakeman  injured  whiie  go- 
ing between  ends  of  moving  cars  to  uncouple 
— Defective  apparatus — Costs — Evidence.  ] — 
The  plaintiff,  a  brakeman  on  duty  in  the  de- 
fendants' employ,  was  injured  in  an  attempt 
to  uncouple  a  number  of  cars  from  an  engine, 
the  train  being  in  motion.  There  was  evi- 
dence that  the  lever  on  the  engine  tender 
failed  to  work  properly,  that  there  was  no 
lever  on  the  end  of  the  car  next  the  tender, 
and  that  the  plaintiff  in  order  to  uncouple, 
had  to  reach  in  between  the  ends  of  the  cars 
in  an  effort  to  pull  out  the  coupling  pin.  In 
io  doing  he  either  tripped  or  was  knocked 
down  and  had  an  arm  cut  off  by  the  wheel 
of  the  tender : — Held,  that  in  view  of  the  re- 
quirements of  S.-S.  (c)  of  s.  264  of  the  Rail- 
way Act,  R.  S.  C.  1906,  c.  37,  that  all  cars 
should  be  equipped  with  apparatus  which 
would  prevent  the  necessity  of  brakemen 
going  in  between  the  ends  of  the  cars  to  un- 
ooaple,  the  plaintiff  had  made  out  a  prima 
fseie  case  of  negligence,  and  that  the  non- 
ioit  entered  at  the  trial  should  be  set  aside 
and  a  new  trial  granted.  Costs  of  the  former 
trial  and  of  the  appeal  to  be  costs  to  the 
plaintiff  in  any  event.  The  trial  Judge  had 
made  an  order  that,  if  a  new  trial  should  be 
panted  by  the  Court  of  Appeal,  then,  in  the 
event  of  either   of   the   plaintiff's   witnesses 


being  out  of  the  country,  he  should  have  the 
right  to  read  the  evidence  such  witnesses  had 
given  at  the  trial  on  the  case  coming  up  for 
trial  again,  and  the  Court  ordered  this  provi- 
sion to  be  embodied  in  the  judgment.  Soott 
v.  Can,  Poo.  Rw.  Co,  (1909),  19  Man.  R.  29. 

Railway  mles  —  Special  instructions — 
Defective  system — Common  law  negUgenoe — 
Workmen*s  Compensation  Act.] — ^The  "  Rail- 
way Act"  prescribes  that  rules  and  regula- 
tions for  travelling  upon  and  the  use  or 
working  of  a  railway  must  be  approved  by 
the  Governor-General  in  Council  and  that 
until  so  approved,  such  rules  and  regulations 
shall  have  no  force  or  effect;  when  approved 
they  are  binding  on  all  persons.  Rule  2  of 
the  rules  of  the  Grand  Trunk  Railway  Co. 
provides  that  "In  addition  to  these  rules, 
the  time-tables  will  contain  spedal  instruc- 
tions, as  the  same  may  be  found  neces- 
sary. Special  instructions,  not  in  con- 
flict with  these  rules,  which  may  be 
given  by  proper  authority,  whether  up- 
on the  time-tables  or  otherwise,  shall  be 
fully  observed  while  in  force."  Trains  run- 
ning out  of  Brantford,  Ont.,  are  under  con- 
trol of  the  train-despatcher  at  London.  The 
railway  time-table  has  for  many  years  con- 
tained the  following  foot-note: — ^** TUsonburg 
Branch. — ^Yard-engines  at  Brantford  are  al- 
lowed to  push  freight  trains  up  the  Mount 
Vernon  grade  and  return  to  Brantford  B.  & 
T.  station  without  special  orders  from  the 
train-despatcher.  Yard-foreman  in  charge 
of  yard-engine  will  be  held  responsible  for 
protecting  the  return  of  the  yard-engine,  and 
for  knowing  such  engine  has  returned  before 
allowing  a  train  or  engine  to  follow. — ^A.  J. 
Nixon,  Assistant  Superintendent."  — This  re- 
gulation or  instruction  had  not  then  been 
submitted  for  the  approval  of  the  Governor- 
General  in  Council. — By  Rule  224  *'  all  mes- 
sages or  orders  respecting  the  movement  of 
trains  .  .  .  must  be  in  writing  " : — Held, 
Davies,  J.,  dissenting,  that  assuming  the 
foot-note  on  the  time  table  to  be  a  "special 
instruction  "  under  Rule  2,  it  is  inconsistent 
with  the  train-despatching  system  in  force 
at  Brantford  and  if,  as  the  evidence  indicates, 
it  purports  to  authorize  the  sending  out  of 
engines  under  verbal  orders  to  push  freight 
trains  up  the  grade  it  is  also  inconsistent 
with  Rule  224.  Such  instruction  has,  there- 
fore, no  legal  operation. — Held,  per  Girouard. 
and  Anglin,  JJ.,  that  it  was  not  a  "  special 
instruction,"  but  a  regulation,  and  not  hav- 
ing been  sanctioned  by  order  in  council  oper- 
ation under  it  was  illegal.— By  *' The  Rail- 
way Act "  a  "  train  "  includes  any  engine  or 
locomotive.  Rule  198  provides  that  it  "in- 
cludes an  engine  in  service  with  or  without 
cars  equipped  with  signals." — Held,  per 
Girouard,  Idington  and  Ajiglin,  JJ.,  that  an 
engine  returning  to  the  yard  after  pushing 
a  train  up  the  grade,  is  a  "  train  "  subject  to 
the  provisions  of  Rule  224,  and  to  the  rules 
of  the  train-despatching  system. — ^The  acci- 
dent in  this  case  occurred  through  the  yard- 
foreman  failing  to  protect  the  engine  on  its 
return  to  the  yard. — Held,  Davies,  J.,  dis- 
senting, that  the  company  operated  the  yard- 
engines  under  an  illegal  system  and  were 
Uable  to  common  law  damages  and  that  sub- 
section 2  of  section  427  of  the  "  Railway 
Act "  applied. — Held,  per  Duff,  J.,  that  since, 
as  regards  the  danger  of  collision  with  trains 
stopping  at  Brantford  for  orders,  the  system 
of   operating   the   yard-engines   through    the 
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telegraphic  despatchen  would  clearly  have 
afforded  greater  protection  than  that  in  use, 
and  since  there  was  admittedly  no  impedi- 
ment in  the  way  of  adopting  the  former  sys- 
tem, there  was  evidence  for  the  jury  of  want 
of  care  in  not  adopting  the  safer  system ;  and 
the  fact  that  the  existing  system  had  been 
in  operation  for  25  years  was  evidence  from 
which  the  jury  might  infer  that  the  general 
governing  body  of  the  company  was  aware  of 
it  And  further,  following  Smith  V.  Baker 
( (1801),  A.  G.  325),  and  linsUe  Mining  and 
Railway  Co.  Y.  MoDougaU,  42  Can.  S.  O.  B. 
420,  that,  in  these  circumstances,  the  com- 
pany was  responsible  for  the  defects  in  the 
system.  Fralick  v.  Grand  Trunk  Rtc,  Co. 
(1910),  43  S.  0.  R.  494,  80  C.  L.  T.  600. 

Leave  to  appeal  to  P.  G.  refused  25th  July, 
1010. 

Seotiomiiaii  —  Ankle  fractured  by  piece 
of  coal  faUing  from  a  passing  train — Ontario 
Workmen's  Vompensation  Act  —  Res  ipsa 
loquitur — Release,] — r  lain  tiff,  a  sectionman 
in  defendants'  employ,  claimed  damages  for 
having  had  his  ankle  fractured  by  a  piece  of 
coal  falling  from  the  tender  of  a  tra&i  pass- 
ing while  he  was  engaged  at  his  work.  De- 
fendants pleaded — ^1,  not  guilty  by  statute ;  2, 
notice  of  injury  had  not  been  given  within 
time,  and,  3,  release  after  action.  The 
Gourt  of  Appeal  held  (1)  that  defendants 
were  not  prejudiced  by  plaintiff's  delay  in 
giving  notice  of  the  injury ;  (2)  that  in  sign- 
ing a  release  all  plaintiff  intended  to  release 
was  a  claim  for  wages  during  his  compulsory 
idleness;  (3)  there  was  evidence  of  negli- 
gence in  piling  the  coal.  Res  ipsa  loquitur 
applied,  and  awarded  |1,500  damages  under 
the  Workmen's  Gompensation  Act.  Judg- 
ment of  Glute,  J.,  at  trial,  affirmed.  See 
motions  before  trial  in  S.  G.  (1908),  12  O. 
W.  R.  1060,  1227.  O'Brien  v.  Michigan 
Central  Rw.  (1909),  14  O.  W.  R.  581,  1  O. 
W.  N.  7,  19  O.  L.  R.  345. 

Serraat  in  railway  yard  injured  — 

Action  for  damages — Finding  of  jury — De- 
fective system — Motion  for  non-suit  —  Evi- 
dence— Judgment  for  plaintiff  for  $2,5(X)  and 
costs.  Ward  v.  Can,  Nor.  Rw,  Co.  (1910), 
17  O.  W.  R.  696.  2  O.  W.  N.  378. 

Siding.] — Owner  of  land  leaving  obstruc- 
tion near  siding — Servant  of  railway  injured 
in  removing  it — ^Damages.  Hence  V.  Stan- 
dard Chemical  Co.,  2  E.  L.  R.  553. 

S-witchman  in  railm^ay  yard — 'Negli- 
gence— Defective  system — Orders  of  foreman 
— Contributory  negligence — Volenti  non  fit 
injuria — Inferences  to  be  drawn  from  facts 
— Province  of  jury — New  trial.] — ^The  plain- 
tiff, a  switchman  employed  by  the  defendants, 
was,  while  engaged  In  his  duties  as  such  in 
the  yard  of  the  defendants,  struck  by  a  train 
and  injured.  In  an  action  to  recover  dam- 
ages for  his  injuries,  he  alleged  a  defect  in 
the  ways,  works,  etc.,  of  the  defendants,  in 
that  there  was  not  sufficient  room  between 
the  tracks  in  the  yard  to  enable  him  to  carry 
on  safely  the  operations  of  switching  and 
signalling;  that  there  was  negligence  in  the 
operation  of  the  train  by  which  the  plaintiff 
was  injured,  by  reason  of  excessive  speed 
and  no  warning  given;  and  that  he  was 
under  the  orders  of  a  foreman  to  which  he 
was  bound  to  and  did  conform,  and  was  in- 
jured as  the  result  of  having  so  conformed: 


— Held,  upon  the  evidence,  that  there 
nothing  in  the  plaintiff's  actions  that 
not  in  accord  with  his  duties  and  the  ozden 
of  his  foreman.  Although  there  was  no  ex- 
press order  from  the  foreman  for  him  to  take 
certain  paces  backwards  in  order  to  gire  him- 
self a  clear  vision  of  the  fbreman  and  to 
give  the  engine-driver  a  dear  vision  of  him- 
self, he  was  apparently  acting  within  the 
best  of  his  judgment  in  order  to  carry  out 
his  orders  faithfully,  properly  and  promptly 
— he  did,  in  the  circumstances,  what  a  switch- 
man in  his  position  might  be  expected  to  do 
and  what  his  employers  might  reasonably 
expect  him  to  do.  With  reference  to  tie 
location  of  the  tracks  in  the  yards,  there  was 
some  evidence  upon  which  a  jury  might  baae 
a  finding  that  the  "lay-out"  was  defective. 
The  real  questions  in  controversy  were  the 
inferences  proper  to  be  drawn  from  faeta 
which  were  practically  not  in  dispute;  and 
it  was  the  province  of  the  jury,  and  of  the 
jury  alone,  to  draw  those  inferences.  If  the 
defences  of  contributory  negligence  and  vol- 
enti non  fit  injuria  were  to  he  established, 
they  must  be  established  to  the  satisfaction 
of  the  jury. — King  v.  Toronto  Rw.  Co..  C3L  R. 
11908]  A.  G.  826,  and  Higley  T.  Wmmipog 
(1910),  20  Man.  L.  R.  22  foUowed.— Judg- 
ment of  Perdue,  J.A.,  in  favour  of  the  de- 
fendants, withdrawing  the  case  from  the  jniy, 
reversed,  and  a  new  trial  ordered.  Wood 
y.  Can.  Pao.  Rw.  Co.  (1910),  15  W.  Ll  IL 
293,  20  Man.  L.  R.  92. 


15.  Sale  of  DAneKBouB  THnres. 

Shot  by  infant  with  mir^goar-Loss  of 

eye — Liability  of  vendor  for  seHUng  sawte  to 
infant  under  16— Criminal  Code,  ».  119.]-- 
Defendants,  a  business  firm,  sold  an  aii^gim 
to  a  boy  of  thirteen,  who,  while  on  a  public 
street,  discharged  its  contents,  which  lodged 
in  plaintiff's  left  eye,  causing  her  the  loss  of 
the  same.  She  brought  action  to  recover 
S5,000  damages  for  their  negligence  in  sell- 
ing it  to  a  minor  under  sixteen.  Criminal 
Code,  s.  119.— Britton,  J.,  held  (15  O.  W. 
R.  790,  20  O.  L.  R.  639,  1  O.  W.  N.  647), 
that  plaintiff  was  entitled  to  $800  damages 
and  costs.  Divisional  Court  dismissed  de- 
fendant's appeal  with  costs. — Dison  v.  BtM 
(1816),  5  M.  &  S.  198,  foUowed.  FoweU  t. 
Grafton  (1910),  17  O.  W.  R.  949,  2  O.  W. 
N.  460,  22  O.  L.  R.  660. 


16.   Servants — Injury  to  by  Nbqliqrhcs 

OF  Master. 

Absenoe  of  neslisonce  —  Findings  of 
trial  Judge — ^Dangerous  work  —  Voluntary 
exposure.  Hogan  v.  Butler  Bros.,  14  O.  W. 
R.  341. 

Absolute  instmctiona  not  ^'wem  — 

Common  fault.] — Action  for  damages  by  a 
workman  against  his  employers  for  injuriet 
from  a  falL  Defendants'  plea  was  that  die 
accident  was  caused  by  gross  negligence  of 
plaintiff.  The  jury  found  that  "the  abso- 
lute instructions  were  not  given  to  plaintiff 
to  put  a  scaffolding  where  he  was  woifciagi 
as  should  have  been  done,  but  that  this  was 
left  to  his  judgment  f'—Feld,  that  sufficieot 
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to  establish  a  common  faalt,  faute  eommunef 
of  the  parties,  and  defendants  were  liable  to 
contribote  a  share  of  the  loss,  and  justified 
the  further  finding  by  the  jury  of  the  sam  to 
which  that  share  amounts.  Jodoin  v.  Do- 
mM4m  Bridge  Co.  (1910),  S9  Que.  S.  C. 
108. 

(Affirmed  by  Supreme  Ck>urt  of  Canada.) 

Ae«id«&t  —  Apprentice — Unskilled  work- 
men— ^Liability.  Union  Card  d  Paper  Co. 
T.  Hickman,  4  E.  L.  B.  125. 


Aeeident  at  oaie's  m'ork  —  Common 
negUgenee  —  Mode  of  operation  dangerous, 
permitted  by  the  overseen  of  a  railway  com- 
pmny.] — There  is  common  negligence  by  a 
railway  company  and  its  employee  killed  in 
an  action  resulting  from  a  dangerous  method 
ot  operating,  tolerated  by  the  conductors  and 
overseers  of  the  company.  O,  N.  Rw,  Co.  Y. 
Cyr,  18  Que.  K.  B.  410. 

Aeeidemt  d«e  to  witsnnderstaiifHiig — 

Fault   of  feUow-aervant — Absence   of   negli- 
gence —  Contributory  negligence.}   —  The 
plaintiff  was  employed  as  a  brakesman  at  the 
defendants'  smelter.     Part  of  his  duty  was 
to  indicate  to  the  engine-driver  to  stop  at 
the  required  spot  where  the  slag-pots  brought 
out  from   the  smelter  were  to  be  emptied, 
and  the  engine-driver  was  not  to  move  again 
until  signalled  to  do  so.     Certain  points  ex- 
isted  where   there   were  chains  which  were 
used  to  anchor  the  frame  of  the  car  to  the 
track  in  order  to  prevent  the  locomotive  be- 
ing capsized  when  the  pot,  weighing  about 
12  tons,  was  beini^  emptied.     On  the  occa- 
sion  in  question,   the  engine-driver  reached 
the  chain  point,  when,  considering  that  he 
had  gone  too  far,  he  reversed,  going  back 
aboat  two  feet.     The  plaintiff,    meanwhile, 
had    dismounted,    and,    thinking    the    driver 
was   not  going   to   back   up,   put  his   hand 
uider  to  draw  the  chain  through  and  anchor 
tile  car.    In  doing  so  his  hand  was  run  over 
and   serioualy    injured.     There   were   hooks 
supplied  for  this  purpose,  but  the  plaintiff 
did  not  use  one:  —  Held,  on  appeal,  per 
Hunter,   C.J.,   and   Morrison,   J.    (afSrming 
tlie    judgment    of    Martin,    J.,    on    different 
grounds)    that   the  accident   was   due   to  a 
aatuial    misunderstanding    in    the    circum- 
stances, and  that  there  was  neither  negligence 
nor  contributory   negligence. — Per   Clement, 
J.,  that  the  evidence  did  not  warrant  a  find- 
ing that  the  driver  was  guilty  of  negligence, 
and  the  action  was  rightly  dismissed.    Har- 
rigan  T.  Oranby  Consolidated  Mining,  Smelt- 
iag  d  Power  Co.,  14  B.  C.  B.  89,  9  W.  L. 
R>  480. 

Aetion  hj  infant  eltildren  to  veeowev 
daatases — Findings  of  fury — Impossible  to 
reconcile — Postponement  of  justice  —  Action 
dismissed — No  costs.] — An  action  by  the  two 
infant  children  of  Frederick  Miller  for  $5,000 
damages  for  the  death  of  their  father,  who 
was  struck  in  the  abdomen  with  a  board 
fhing  from  the  circular  saw  in  defendant's 
planing  mill,  at  which  he  was  working. — 
Latchford,  J.,  hM,  that  It  was  impossible 
to  reconcile  the  answers  of  the  jury  to  the 
different  questions.  Action  dismissed  but 
without  costs,  his  Lordship  saying  that  the 
result  was  a  miscarriage  or  at  least  a  post- 
ponement of  justice.  Miller  v.  Kaufmah 
(Idll),  18  O.  W.  B,  915,  2  O.  W.  N.  925. 


AotioA  for  damasks  for  allesod  me^ 
llKenee  for  diseharsiais  serwant  with- 
ont  proTidins  for  his  safe  return.]  — 

Plaintiff,  a  labourer,  brought  action  against 
the  defendants,  railway  contractors,  for  dam- 
ages for  injuries  caused  by  freezing  his  hands 
through  negligence  of  defendants'  foreman  in 
discharging  him  without  making  provision  for 
his  safe  return  to  place  from  which  he  had 
been  brought  by  defendants: — Held,  on  the 
evidence,  that  the  plaintiff  failed  to  shew  any 

f rounds  for  rendering  defendants  liable, 
udgments  of  the  Divisional  Court  reversed 
and  judgment  at  trial  restored.  VasiUf  v. 
McDonald  d  Stephens  (1909),  14  O.  W.  B. 
654. 

Action  nnder  Workmen's  Oompensa- 
tion  Aot  —  Defence  —  Particulars.  8t. 
Amand  y.  Interstate  Consolidated  Mineral 
Co.,  2  O.  W.  B.  252. 

Aotnal  or  oonatmotWe  fanlt  —  As- 
sumption of  risks.] — No  liability  for  tort  at- 
taches where  there  is  no  fault,  either  actual 
or  constructive.  When  an  employee  is  or- 
dered by  his  employer  to  perform  work  in  the 
ordinary  course  of  his  employment,  he  as- 
sumes the  ordinary  risks  inherent  to  it,  and, 
if  he  meets  with  an  injury,  he  must  shew, 
to  be  entitled  to  damages  from  his  employer, 
that  the  latter  caused  it  by  some  fault  of 
commission  or  of  omission.  Demeule  y.  Qae- 
bee  d  Jacques-Cartier  Electric  Co.,  88  Que. 
S.  C.  318. 

Appliances  —  Building  —  Dangerous 
work  —  Contributory  negligence  —  Munici- 
pal by-law  regulating  erection  and  safety  of 
buildings  —  Applicability  of.]  —  A  steel 
frameworic  building,  some  eleven  storeys  high, 
was  in  course  of  construction,  the  defendants, 
a  bridge  company,  being  the  contractors  for 
the  steelwork,  and  another  company  for  the 
flooring.  The  steelwork  had  been  put  into 
position  up  to  the  tenth  or  eleventh  storey, 
the  fioormg  having  been  laid  up  to 
the  sixth.  Two  of  the  defendants'  men  were 
raising  a  scaffold  from  the  seventh  to  the 
eighth  storey,  for  the  riveters  to  stand  upon, 
which  was  swung  by  ropes  over  the  steel 
girders  on  the  eighth  storey.  One  of  the 
ropes  had  fallen  short,  and  one  of  the  men 
was  about  to  ascend  by  a  ladder  to  get  it, 
when  the  plaintiff,  who  was  standing  on  the 
girder,  said  he  would  do  so,  and  in  the  at- 
tempt lost  his  balance  and  fell,  and  was 
injured.  He  was  not  called  upon  to  do  the 
act,  nor  was  it  any  part  of  his  duty : — Held, 
that,  as  the  accident  was  attributable  to  the 
plaintiff  voluntarily  performing  an  act  which 
it  was  no  part  of  his  duty  to  perform,  no 
liability  was  imposed  on  the  defendants. — A 
city  by-la Wj  apparently  passed  under  s.  542 
of  the  Municipal  Act,  for  regulating  the  erec- 
tion of  and  to  provide  for  the  safety  of  build- 
ings, provided'  that  as  soon  as  all  buildings 
in  course  of  construction  were  up,  and  the 
first  or  ground  floor  joists  in,  the  said  joists 
should  be  covered  or  floored,  temporarily  or 
otherwise,  with  inch  boards,  etc.  In  case 
of  steel  structures,  where  the  girders  were 
twelve  feet  centres  or  over,  not  less  than 
two-inch  planks  should  be  used,  such  planks 
in  all  cases  to  be  supported  so  as  to  insure 
reasonable  safety: — Held,  that  the  by-law 
did  not  apply  to  the  circumstances  of  this 
case,  even  assuming  that  its  terms  were  not 
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confined  to  the  first  storey  only. — Qutere, 
whether  the  by-law  was  applicable  to  a  case 
where  there  were  several  contractors  for  the 
performance  of  different  portions  of  the  work 
of  a  building.  Norman  v.  Hamilton  Bridge 
Works  Co.,  15  O.  L.  R.  457.  11  O.  W.  R.  37. 

B.  C  Workmen's  Compeiuatloii  Act, 
1902,  ■•  6 — Application  for  issue  as  to  pay- 
ment of  award  hy  insurers — Rules  made  hy 
Lieutenant-Governor  in  Council  —  Ultra 
vires,] — ^Application  for  an  order  to  make 
two  companies  proceed  to  the  trial  of  an 
issue  whether  the  applicant  is  entitled  to 
payment  of  award  under  the  above  Act. — 
Heldf  that  the  above  rules  are  ultra  vires 
and  s.  6  above  does  not  authorise  an  issue. 
An  action  must  be  commenced  by  writ  of 
summons  in  the  ordinaiy  way.  Re  Disourdi 
d  SulUvanf  Re  Disourdi  d  Maryland^  11  W. 
L.  R.  251. 

Bookkeeper  In  faetory  —  Workmen's 
Compensation  Act  not  applicable — Ejusdem 
generis  rule  —  Common  law  liability — Ex- 
plosion of  natural  gas  —  Defect  —  Oiuse 
of  ezolosion — ^Findings.  MiUer  v.  Monarch 
Manufacturing  Co.,  12  O.  W.  R.  14. 

Breaek  of  Faetories  Act — Questions  for 
jury — ^Costs.  Ackemecht  v.  McBrine,  6  O. 
W.  R.  720. 

Breaek  of  statutory  duty  on  part  of 
railway  oompany  —  Improper  couplings 
—  Contributory  negligence  —  Volens  — 
Quantum  of  damages.  Roylance  v.  Cana- 
dian Pacific  Rw,  Co.  (B.C.),  8  W.  L.  R.  399. 

Building  —  Defective  condition  of  appli- 
ances —  Knowledge  of  master  —  Company 
—Officer  of  —  Admissions  hy — Evidence  — 
Onus  —  Nonsuit.]  —  The  plaintlflp  was  a 
labourer  working  for  the  defendants  in  the 
erection  of  an  elevator.  He  was  directed  by 
a  superintendent  of  the  work,  to  go  upon  a 
planking  which  answered  the  purpose  of  a 
Scaffolding  in  an  excavation  made  for  the 
purpose  of  placing  therein  the  leg  of  the 
elevator.  The  planking  gave  way  while  the 
plaintiff  was  on  it,  and  he  was  precipitated 
to  the  bottom  of  the  excavation  sustaining 
injuries.  It  was  contended  that  the  plain- 
tiff had  knowledge  of  the  defective  construc- 
tion and  unsafe  condition  of  the  scaffolding 
through  J.,  their  secretary-treasurer.  It  was 
not  shewn  that  J.  assumed  to  give  orders  to 
the  men,  or  directions  as  to  the  practical 
work  which  was  going  on ;  but  there  was 
evidence  that  he  was  standing,  with  his  hands 
in  his  pockets,  looking  down  into  the  exca- 
vation on  the  morning  of  the  accident,  and 
that  on  former  occasions  he  had  been  seen 
to  call  D.  on  one  side  and  say  something  to 
him,  which  no  one  overheard.  There  was 
no  evidence  that  the  persons  employed  by  the 
defendants  were  not  proper  a'^d  competent 
persons,  or  that  the  materials  used  were 
faulty  or  inadequate;  nor  was  there  any 
evidence  that  the  defendants  had  any  better 
means  of  knowing  of  the  danger  than  the 
plaintiff: — Held,  that  the  onus  was  on  the 
plaintiff,  and  he  had  not  made  out  a  case  to 
be  submitted  to  the  jury.  Evidence  was 
given  of  an  admission  made  by  J.  to  the 
plaintiff,  after  the  accident,  as  to  the  defec- 
tive condition  of  the  scaffolding  and  the  de- 
fendant's  knowledge   of   it: — Held,   that  he 


had  no  authority  to  make  admissions  on  be- 
half of  the  defendants,  an  incorporated  cgm- 
pany.  Wilson  v.  BotsfordrJenk^  Co.,  22  C. 
L.  T.  95. 

Canal  works — ^Dangerous  place — "Way" 

— Workmen's  Compensation  Act — ^N'?gligence 
of  ftupeiintendent— Workman  conforming  to 
orders  —  Contributory  negligence.  Birmimg- 
ham  V.  Larkin,  5  O.  W.  R.  549. 

Canse  of  aeoident  —  Evidence  —  Con- 
jecture.] —  The  respondent's  husband,  a 
skilled  engineer,  while  employed  in  the  ap- 
pellants' establishment,  in  charge  of  a  sta- 
tionary engine,  was  accidentally  killed. 
There  was  no  one  present  at  the  time,  and 
there  was  no  evidence  to  indicate  the  canse 
of  the  accident: — Held,  Lacoste,  C.J.,  and 
Hall,  J.,  dissentientihus^  that  the  appellants 
being  in  fault,  in  not  properly  protecting  the 
machinery  by  railings,  it  was  for  tliem  to 
prove  that  the  accident  would  have  occurred 
even  if  the  machinery  had  been  properly  pro- 
tected. Per  Lacoste,  C.J.,  and  Hall,  J: — 
Even  where  there  is  evidence  of  general  negln 
gence  (which  had  not  been  established  in 
the  present  case)  the  burden  of  proof  is  oo 
the  plaintiff  to  shew  that  the  accident  oc- 
curred as  the  result  of  such  negligence,  and 
mere  conjecture  or  theory  is  not  sufficient  to 
constitute  such  proof.  Montreal  RMmg 
Mills  Co.  V.  Corcoran,  8  Que.  Q.  B.  488. 
Reversed  26  S.  C.  R.  595. 

Canse  of  aecidont — Injury  to  servants- 
Evidence — Negligence.]  —  Administrator  at 
the  estate  of  John  Wilson  the  yoanger, 
brought  action  to  recover  damages  for  the 
death  of  the  latter  from  injuries  received  by 
him  while  in  the  employment  of  defendants 
at  Merritton,  owing,  as  alleged,  to  the  unsafe 
and  defective  condition  of  a  hoist  in  defend- 
ants' mill.  The  jury  found  that  the  de- 
ceased came  to  his  death  throui^h  a  defective 
elevator ;  that  there  was  negligence  of  de- 
fendants in  not  having  a  guard  and  not  hav- 
ing sufficient  light;  that  the  deceased  was 
not  guilty  of  any  act  which  contributed  to 
his  death;  and  assessed  plaintiflTs  damages 
at  $700.  There  was  evidence  that  the  ap- 
proach to  the  hoist  shaft  was  nngoarded, 
and  that  the  hoist  was  defectively  constracted 
in  that  it  had  no  catch : — Held,  that  defend- 
ants were  liable,  notwithstanding  that  there 
was  no  direct  evidence  of  how  the  deceased 
was  injured.  Kerwin  v.  Canadian  Cohufii 
Cotton  MilU  Co.,  28  O.  R.  73,  25  A.  R  36. 
29  S.  C.  R.  478,  distinguished.  Groves  J. 
Wimhome,  [1898]  2  Q.  B.  402,  foUowed. 
Wilson  V.  Lincoln  Paper  Mills  Co.,  4  0.  W. 
R.  521,  25  C.  L.  T.  14,  9  O.  L.  R.  119. 

Coal   Mines    Resnlations    Ordiaaaes 

C.  O.  1898,  e.  le—Workman's  Compensatit» 
Ordinance,  1900,  c.  IS—LiaJnUtyfor  nan-pet- 
formance  of  statutory  duty  —  Contributorf 
negligence  of  fellow  workmen  or  of  wiers 
strangers.] — ^Action  brought  by  administra- 
trix of  Prosper  Daye,  tilled  in  explosion  in 
defendants'  mine,  under  C.  O.  1896,  c.  48. 
Plaintiff  gave  evidence  that  her  hoslMuid  was 
killed  by  explosion  of  gas  in  defendant^ 
Canmore  mine  in  June,  1900;  that  voitila- 
tion  was  defective  and  not  as  required  by  a 
39,  rule  1  of  C.  O.  1898,  c  16;  that  mise 
was  not  inspected  as  required  by  mle  3  of 
last  dted  section ;  that  the  mine  was  gaseoot; 
that  on  morning  of  the  accident  ttee  wu 
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gas  present  in  explosive  quantities  for  two  or 
three  honrs  prior  to  the  explosion;  that  the 
manager  knew  of  the  presence  of  gas;  that 
two  feUow  workmen  of  deceased  had  opened 
their  safety  lamps;  and  no  evidence  of  in- 
spection of  the  lamps  as  required  by  rale 
8  of  8.  39  above,  or  that  the  explosion  arose 
from  any  act  or  default  of  deceased. — ^Mc- 
Gmre,  CJ.,  held,  (1)  That,  having  found  the 
effective  and  proximate  cause  of  death  to  be 
an  explosion  due  to  the  fault  and  negligence 
of  the  defendants  and  their  breach  of  duty 
imposed  by  the  Ordinances  C.  O.  1898  c  16, 
they  were  not  relieved  if  there  was  contribu- 
tory negligence  on  the  part  of  a  fellow  work- 
man of  accused  or  of  a  mere  stranger.  (2) 
That  by  reason  of  Ord.  c.  13  of  1900,  if 
negligence  was  proved  there  was  no  reason  to 
enquire  whether  it  was  that  of  a  fellow 
workman. — On  appeal  to  the  Court  en  banc: 
— Held,  that  there  was  sufficient  evidence  to 
support  the  findings  of  the  trial  Judge;  that 
the  findings  were  sufficient  to  render  the  de- 
fendants Hable.  Appeal  dismissed  with  costs. 
Days  V.  McNeill  Co,  (1904),  6  Terr.  L.  R. 
23. 

Collapse  of  bidldiiiic— I^aftiKty—Oirner 
— Tettant.] — The  plaintiff  was  employed  by 
the  defendant  as  a  storeman.  The  building  in 
which  the  latter  carried  on  his  business 
collapsed,  and  the  defendant  was  carried 
down  in  the  debris  and  was  severely  injured. 
He  brought  this  action  for  $3,000  damages, 
claiming  that  the  defendant  knew  of  the 
faulty  construction  of  the  building,  and  that 
be  had  overloaded  it.  The  defendant  denied 
that  he  knew  of  any  defect,  or  that  he  had 
overloaded  the  building.  Both  parties  ad- 
mitted that  the  building  collapsed  because  of 
inherent  defects: — Held,  that  the  defendant 
had  not  overloaded  the  building;  and  that, 
therefore,  since  under  Art.  1055  the  owner 
of  a  building  is  responsible  for  damages 
caused  by  its  defects,  the  action  should  have 
been  brought  against  the  proprietor  of  the 
building,  and  not  against  the  defendant,  who 
was  only  a  lessee.  Duhide  v.  Benoit,  21  G. 
L.  T.  82. 

Common  law  liability — ^Defective  sys- 
tem— Findings  of  jury — Workmen's  Compen- 
ntion  Act.  Oraham  v.  IniematUmdl  Har- 
veeUr  Co.,  5  O.  W.  R.  613. 

Common  law  liability  —  Employers* 
LiatnUty  Act  —  Fault  of  feUov)  servant — 
Fault  of  servant  himself — Evidence — Find- 
wgs  of  jury — Damages — Fatal  Accidents  Act 
—Parents*  ewpectation  of  benefit,] — ^Action 
for  damages  for  death  of  plaintiff's  son,  an 
engineer  who,  while  taking  a  train  down  a 
steep  grade,  lost  control  of  it,  jumped  and 
was  killed.  At  trial  judgment  given  for 
plaintiff  for  $6,000.  New  trial  ordered  as 
damages  assessed  at  too  high  a  figure.  White 
T.  Victoria,  11  W.  L.  B.  480. 

Common  law  liabiUty.]— Plaintiff,  a 
switchman,  aged  26,  in  defendant's  employ, 
vhile  coupling  cars,  had  his  right  thumb  so 
croshed  that  it  had  to  be  amputated.  Judg- 
ment was  given  plaintiff  for  $1,500  at  com- 
mon law.  Roylanoe  T.  Canadian  Pacific,  9 
W.  L.  B.  239. 

Company — ^Absence  of  personal  negligence 
—Power    appliances— Competent    foreman — 


Damages  —  Workmen's  Compensation  Act. 
Linden  v.  Trussed  Concrete  Steel  Co,,  7  O. 
W.  B.  236,  613. 

Company  —  Explosion  of  boiler  —  De- 
fective appliances — Reasonable  care  in  selec- 
tion —  Incompetence  of  fellow  servant  — 
Knowledge  of  officers  of  company — Selection 
of  competent  oncers — Liability  at  common 
law — Workmen^s  Compensation  for  Injuries 
Act  —  Damages.] — ^The  plaintiffs  were  em- 
ployed by  the  defendants,  an  incorporated 
company,  in  a  rolling  mill,  and  while  so  em- 
ployed were  injured  by  the  explosion  of  a 
boiler.  The  immediate  cause  of  the  explo- 
sion was  that  the  water  in  the  boiler  had 
been  allowed  to  become  too  low  owin?  to  the 
valve  which  repulated  the  supply  having  been 
closed.  It  was  the  duty  of  the  "water  tender," 
who  was  killed  by  the  explosion,  to  attend 
to  the  valve  and  see  that  a  sufficient  supply 
of  water  was  maintained.  The  boiler  was 
built  by  reputable  makers,  and  there  was 
nothing  to  shew  that  it  was  not  originally 
built  of  good  material  or  that  it  had  become 
defective  or  worn  out  except  as  to  the  **  pet- 
cock,"  at  the  foot  of  the  glass  gauge.  In 
actions  against  the  defendants  at  common 
law  and  under  the  Workmen's  Compensation 
for  Injuries  Act  to  recover  damages  for  the 
plaintiffs'  injuries,  four  allegations  of  negli- 
gence were  made.  (1)  that  the  "water  ten- 
der" was  negligent  and  incompetent;  (2) 
that  the  boiler  was  insufficient  and  dangerous 
by  reason  of  the  valve  which  regulated  the 
water  supply  having  been  placed  upon  the 
vertical  pipe  or  water  column,  instead  of 
being  lower  down  by  itself  upon  a  horizontal 
pipe  through  which  the  water  passed  on  its 
way  to  the  boiler;  (3)  that  the  boiler  was 
also  out  of  repair  in  that  a  brass  pet-cock 
at  the  bottom  of  or  connected  with  the  glass 
indicator  had  become  broken,  and  its  place 
imperfectly  supplied  by  a  wooden  plug;  and 
(4)  that  the  defendants  failed  in  their  duty 
to  see  that  the  boiler  was  kept  supplied  wit£ 
water.  The  actions  were  tried  by  a  jury, 
who  answered  a  number  of  questions  mainly 
in  favour  of  the  plaintiffs : — Held,  that  there 
was  no  evidence  of  negligence  proper  for  the 
jury  upon  the  question  of  the  valve.  The 
real  question  was,  whether  the  defendants, 
in  buying  and  using  the  boiler  with  the  valve 
as  it  was,  fell  short  of  discharging  the  duty 
of  exercising  reasonable  care,  which  was  the 
limit  of  their  obligation;  and  the  undisputed 
evidence  disclosed  that  such  boilers  with 
valves  so  arranged  were  in  common  use  and 
that  the  boiler  in  question  was  built  by  mak- 
ers of  good  reputation  and  large  experience. 
— There  was  evidence  proper  for  the  jury 
that  the  "  water  tender "  was  incompetent 
when  employed  and  remained  incompetent 
and  negligent  in  the  discharge  of  his  duty, 
and  that  the  defendants'  officials  had  been 
amply  warned  thereof,  and  were  negligent  in 
retaining  nim.  But,  there  being  no  finding 
and  no  evidence  that  these  officials  were 
themselves  incompetent,  their  negligence  in 
carrying  on  operations  could  not  be  imputed 
to  the  defendants.  And  this  also  applied  to 
any  right  of  action  as  at  common  law  for 
failure  to  repair  the  pet-cock. — ^The  law  laid 
down  in  Wilson  v.  Merry,  L.  B.  1  Sc.  App. 
326,  332,  is  the  law  by  which  the  Court  is 
bound;  although  the  rule  laid  down  by  the 
Supreme  Court  of  the  United  States,  that 
where  the  master  only  acts  in  the  manage- 
ment of  his  business  through  vice-principals 
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he  will  be  liable  for  their  negligence  as  for 
his  own,  is  a  more  reasonable  rule. — 3.  The 
failure  to  repair  the  pet-cock  was  negligence 
for  which  the  defendants  were  answerable 
under  the  Workmen's  Compensation  for  In- 
juries Act;  it  was  a  fair  and  reasonable  in- 
ference from  the  evidence  that  with  a  pet-cock 
in  proper  order  the  real  difficulty  might  have 
been  at  once  discovered  by  its  use,  in  time  to 
avert  the  disaster;  and  the  defect  was  well 
known  to  two  of  the  defendants'  officials  for 
several  weeks  before  the  accident — ^The 
plaintiffs  were,  therefore,  confined  to  such 
damages  as  were  recoverable  under  the  sta- 
tute—Judgment of  Anglin,  J.,  varied.  Woods 
T.  Toronto  Bolt  and  Forging  Co.,  Dunford  v. 
Toronto  Bolt  and  Forging  Co.,  11  O.  L.  R. 
216,  6  O.  W.  R.  637. 

Gompany — Foreman — Open  hatch  in  ves- 
sel—Absence  of  lights  —  Evidence  —  Work- 
men's Compensation  Act.  Bassani  v.  Cana- 
dian Pacific  RtD.  Co.,  7  O.  W.  R.  271. 

Gonditioii  of  eleTator-^ury.  TrapUn 
V.  Canadian  Woolen  MilU  {Limited),  2  O. 
W.  R.  380. 

Contract  as  to  liability  —  Railway 
company  —  Provident  society  —  Release  of 
claim  —  Rights  of  widow — NulUty — Indem- 
nity or  satisfaction — Motion  for  judgment — 
Peremption.] — 1.  The  provisions  of  Art  4d4, 
C.C.P.,  are  not  on  pain  of  nullity,  and  fail- 
ure to  move  for  judgment  in  accordance  with 
the  verdict  of  a  special  jury  until  after  the 
lapse  of  the  time  prescribed  by  this  article, 
does  not  deprive  the  party  of  the  right  to  a 
judgment,  unless  the  action  itself  has  been 
declared  perempted  for  failure  to  proceed 
there  during  two  years. — 2.  A  railway  com- 
pany cannot,  under  a  contract  between  their 
employee  and  an  insurance  and  provident 
society,  in  consideration  of  an  annual  sub- 
scription to  such  society,  be  exempted  from 
responsibility  for  damages  caused  by  neglect 
and  failure  on  their  part  to  comply  with  a 
duty  imposed  on  them  by  law  for  the  safety 
of  passengers  and  employees,  e.g,,  equipment 
of  the  cars  with  efficient  brakes,  such  stipula- 
tion being  without  effect  under  s.  243  of  the 
Railway  Act  of  Canada,  51  V.  c.  29.-— 3.  The 
right  of  the  widow  and  other  relatives  under 
Art.  1056,  CO.,  is  not  a  representative  one, 
but  is  independent  of  that  of  the  injured  per- 
son, and,  therefore,  even  if  an  agreement  sti- 
pulating immunity  from  responsibility  for 
damages  caused  by  faute  lourde  were  valid 
as  regards  the  injured  person,  it  would  be 
without  effect  as  regards  his  widow  or  other 
persons  having  rights  under  Art.  1056,  CO. 
— 4.  An  agreement  exempting  a  party  from 
responsibility  for  damages  caused  by  his  gross 
negligence,  or  faute  lourde,  is  null  and  void, 
as  being  contrary  to  public  order. — 5.  The 
words  **  indemnity  or  satisfaction,"  in  Art. 
1056,  C.C.,  imply  compensation  by  the  per- 
son responsible  for  the  damage  suffered,  and 
not  a  payment  made  under  a  contract  with 
an  insurance  society.  Judgment  of  21  Que. 
S.  C.  846,  affirmed.  Grand  Trunk  Rw.  Co. 
V.  Miller,  12  Que.  K.  B.  1. 

Gontraotor  —  Sub-contractor  —  Inde- 
pendent contractor  —  Foreman  —  Evidence 
— Partnership  —  Contributory  negligence — 
Damages.  Kitts  v.  Phillips,  10  O.  W.  R. 
98a 


Gontribntory  noKlisence  —  Acti4m  hy 
widow  —  Pleading — Reply  —  Railway,] — ^Id 
an  action  for  damages  by  the  widow  of  a  nil- 
way  company  for  the  death  of  her  husband, 
where  the  defendants  plead  that  the  victim 
took  no  steps  to  protect  his  own  train,  as 
required  by  the  rules  and  regulations  of  the 
company,  and  that  such  negligence  was  th« 
determining  cause  of  the  accident,  it  is  not 
legal  for  the  plaintiff  to  reply  that  the  de- 
ceased "  had  done  all  that  was  costomaiy 
for  the  employees  of  the  said  railway  com- 
pany defendant,"  and  such  allegation  being 
too  vague  will  be  rejected  on  an  inscripti<n 
in  law.  Leahey  v.  Orand  Trunk  Rw.  Co.,  5 
Que.  P.  R.  350. 

Contribiitory  nogligomoo  —  Evidence 
— Mine.] — In  an  action  to  recover  damages 
for  negligence  causing  the  death  of  the  plain- 
tiff's son,  a  workman  employed  in  defendanti' 
mine,  the  defence  of  contributory  negligence 
was  raised.  The  cause  of  death  was  the 
breaking  away  from  its  fastening  of  a  car, 
used  for  the  purpose  of  hauling  coal  up  a 
slope  leading  from  the  mine.  The  evidenee 
shewed  that  the  fastening  used  to  attadi  the 
car  to  the  rope  was  fit  for  the  purpose  for 
which  it  was  employed,  and  that  it  was  in 
good  condition;  also  that  the  deccnised  was 
on  the  "haulage  way,"  where  the  accident 
occurred,  contraiy  to  orders,  there  being  a 
"travelling  way"  by  which  workmen  were 
required  to  go  up  and  down : — Held,  that  tiie 
plaintiff  could  not  recover.  Howie  v.  Do- 
minion Coal  Co.,  37  N.  S.  R.  111. 

Gontribntory  noKligomee — Pleading  — 
Particulars — Damages — Allegations  concern- 
ing.]— A  master  who  alleges  that  an  accident 
caused  to  a  workman  in  his  employment  is 
due  to  the  latter's  own  want  of  care,  atten- 
tion, and  skill,  nmy  be  ordered  to  give  partir 
culars  shewing  in  what  such  want  of  care, 
attention,  and  skill  consists. — 2.  A  plaintiff 
claiming  damages  for  an  injury  may  alleige 
that  he  is  married  and  the  father  of  a  family, 
since  his  obligations  to  his  wife  and  childroi 
must  be  taken  into  consideration  in  assfwiing 
the  damages.  Lahossiire  v.  Montreal  Light, 
Heat,  and  Power  Co.,  6  Que.  P.  R.  410. 

Gontribntory  nosli^ponee  —  Proximate 
cause — ^Voluntary  incurring  of  risk — ^Work- 
men's Compensation  Act — ^New  trial — Jury. 
Cameron  v.  Douglass,  5  O.  W.  R.  35. 

Gontribntory  nosUconoo  —  Railway- 
Workman  on — Neglect  of  rules — Cause  of  isr 
jury.] — ^A  rule  of  the  defendants  required  the 
display  of  a  blue  signal  (blue  flag  by  day  and 
blue  light  by  night)  while  a  car  was  beug 
repaired  on  the  track.  Solely  in  consequence 
of  the  failure  of  the  plaintiff,  an  employee  of 
the  defendants,  to  comply  with  this  role  a 
train  backed  down  while  he  was  working  at 
a  car  on  the  track,  and  he  was  injured: — 
Held,  that  the  plaintiff  had  no  claim  for 
compensation  under  the  circumstances. 
Coutlie  V.  Grand  Trunk  Rw.  Co.,  23  Qoe; 
S.  C.  242. 

Contributory  noKUc^^^A^  —  Unsatis- 
factory verdict — New  trial.  Reid  v.  PmU,  3 
O.  W.  R.  821. 

Contributory  neKliconee — Volenti  nsm 
fit  injuria  —  findings  of  jury  —  Nonsuit 
Keiller  v.  John  Inglis  Co.,  6  O.  W.  R  331 
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Coal  Biine — Employers  Liability  Act — 
GoDtribotoiy  negligence.  Bell  v.  Inveme99 
Coal  and  Rw,  Co.,  Aird  v.  Inverness  Co€^  and 
Rw,  Co.,  4  B.  L.  B.  144. 


—  Pleadinff — Financial  oircttm- 
ttances  of  parties,]  —  A  plaintiff  claiming 
damages  from  his  employers,  on  account  of 
an  accident  while  at  work,  may  allege  his 
poTerty  and  the  illness  of  his  wife,  but  not 
the  iiecuniaiy  standing  of  his  employers. 
Desrosiers  ▼.  Wighton,  6  Que.  P.  B.  429. 


—  Knowledge  of  master — Neglect 
to  inform  servant.] — In  an  action  against  an 
employer  to  recover  damages  for  injuries  re- 
cdyed  while  operating  a  mangle,  it  is  in- 
cumbent on  the  plaintiff  to  shew  an  omission 
on  the  part  of  the  employer  to  inform  her  of 
something  which  she  needed  to  know  in  or- 
der to  be  safe.  The  burden  is  on  the  plain- 
tiff to  shew  that  she  did  not  know  of  the 
danger  incident  to  the  work.  McPherson  v. 
r««,  40  N.  S.  R.  517. 


—  Order  of  foreman  —  Mine  — 
Voluntartf  risk  —  Common  fault.] — An  em- 
ployer is  resi>onsibIe  for  an  accident  caused 
by  the  falling  into  a  mining  pit  of  a  rock 
which  has  threatened  to  fall  in  for  some  time, 
and  which  the  foreman  had,  foreseeing  the 
danger,  endeavoured  to  detach  from  the  wall 
of  the  pit  There  Is  no  common  fault  on  the 
part  of  a  workman  who,  believing  there  is 
danger  nevertheless  descends,  upon  the  order 
of  &e  foreman  and  upon  his  affirmation  that 
there  is  no  danger,  to  work  at  the  bottom  of 
the  pit  Oauthier  v.  Wertheim,  28  Que.  S. 
C.  280. 

"Dsasgeronm  maoliiae — Absence  of  guard 
—Contributory  negligence.]  —  The  plaintiff 
was  employed  by  the  defendant  to  *'  edge " 
boards  at  a  machine  known  as  a  jointer, 
which  consisted  of  two  revolving  knives  about 
sixteen  inches  wide  driven  by  steam  power, 
set  in  and  projecting  slightly  above  the  sur- 
face of  an  iron  table  about  three  feet  high 
and  eight  feet  long.  The  knives  were  not 
guarded,  and  it  was  proved  that  a  guard  could 
have  been  used ;  that  without  one  the  machine 
was  dangerous ;  and  that  the  defendant's  fore- 
man knew  this.  The  workman  as  he  edged 
each  board  stood  it  on  end  against  the  table 
at  his  left  hand  for  removal  by  other  work- 
men. One  of  the  boards,  owing  either  to  the 
vibration  of  the  machinery,  or  to  a  knock 
given  to  it  by  another  workman,  fell  upon  the 
plaintiff^s  arm  and  forced  his  hand  upon  the 
knives,  and  he  was  seriously  injured : — Held, 
that  the  absence  of  a  guard  was  a  defect  in 
the  machine ;  that  the  foreman's  knowledge  of 
this  defect  and  failure  to  remedy  it  consti- 
tated  negligence  for  which  the  defendants 
were  liable;  that  the  absence  of  the  guard 
and  not  the  placing  of  the  board  against  the 
table  was  the  proximate  cause  of  the  acci- 
dent; and  therefore  that  the  plaintiff  was 
entitled  to  damages.  Godwin  v.  New  combe, 
21  C.  L.  T.  228,  1  O.  L.  R.  525. 

Baiqceroiia  maoliine — ^Absence  of  guard 
— Factories  Act — ^Proximate  cause  of  injury 
—Damages.  McBain  v.  Waterloo  Manufac- 
tunng  Co.,  8  O.  W.  R.  333. 

t>sa^Toiia  maoliiae — Absence  of  guard 
required  by  law — Order  of  factory  inspector 

C.CJL.      tn/ 


—  Damages  —  Quantum.]  —  The  owner 
of  a  factory  who,  contrary  to  law  and 
the  directions  of  the  factory  inspector,  fails 
to  guard  a  dangerous  machine  with  appli- 
ances which  will  protect  the  operator  there- 
of, is  guilty  of  negligence,  and,  if  this  negli- 
gence is  the  cause  of  an  accident,  is  liable  to 
the  person  injured  in  damages  for  the  injury. 
An  assessment  of  $1,000  damages  for  an  in- 
jury consisting  in  the  loss  of  three  fingers 
and  the  stiffening  of  the  index  finger  of  one 
hand,  in  the  case  of  a  workman  aged  20,  is 
not  excessive.  Judgment  in  26  Que.  S.  C. 
535,  affirmed.  Desrosiers  v.  8t.  Lawrence 
Furniture  Co.,  27  Que.  S.  C.  73. 

Dangerous  machinery  —  Absence  of 
guard — Evidence — Factories  Act — Contribu- 
tory negligence.  Allard  v.  Cleveland  8aw 
Mills  Co.,  12  O.  W.  R,  729. 

Dangerons  machinery  —  Absence  of 
guard — Violation  of  Factories  Act— Liabil- 
ity at  common  law — Release  of  cause  of  ac- 
tion— Understanding  of  plaintiff  —  Evidence 
as  to  fitness  to  transact  business.  Lennox  v. 
McAuliffe,  12  O.  W.  R.  181. 

Dangerons  machinery  —  Defects  in 
condition  —  Knowledge  of  defendants  — 
Workmen's  Compensation  Act — Evidence  of 
working  of  machine  subsequent  to  accident 
— ^Admissibility.  Oreen  v.  Kilgour  Brothers, 
11  O.  W.  R.  752. 

Dangrerons  machinery  —  Defects  in 
—Common  law  liability  —  Damages.  Cotie 
V.  Canada  Turpentine  Co.,  12  O.  W.  R.  422. 

Dang:erons  machinery  —  Failure  to 
follow  instructions — Contract  of  hiring^— Im- 
munity from  liability  for  accidents — Public 
poh('y.]—~A  covenant  in  a  contract  of  hire  of 
labour  that  the  employer  shall  not  be  liable 
for  accidents  to  the  employee  from  the  use 
of  a  machine  he  is  hired  to  operate,  is  law- 
ful and  not  against  public  policy. — 2.  An 
employer  is  not  liable  for  an  accident  to  an 
employee  caused  by  his  failure  to  comply 
with  the  instructions  given  him  for  operat- 
ing a  dansrerous  machine.  Conan  v.  Charest, 
32  Que.  S.  C.  3a5. 

Danfcerons  machinery  —  Inexperienced 
workman — Failure  to  instruct  —  Dangerous 
work.] — 'An  employer  who  orders  a  workman, 
a  youth  of  nineteen,  alone  and  unaided,  to 
select  and  take  out  from  amon«:  a  number, 
certain  iron  plates  six  feet  by  two  and  of  a 
quarter  of  an  inch  thickness,  weighing  from 
100  to  114  lbs.,  without  instructing  him  in 
the  manner  of  handling  them,  is  guilty  of 
negligence  and  liable  in  damages  for  an  in- 
jury thereby  caused  to  the  workman.  Boucher 
V.  La  Compagnie  Martineau,  33  Que.  S.  C. 
515. 

Dangerons  machinery  —  No  fault  of 
master — Absence  of  negligence — Pure  acci- 
dent. Calve  V.  Northern  Industrial  Co.,  5 
E.  L.  R.  226. 

Danserons  machinery.]  —  Plaintiff,  a 
boy  of  fifteen,  having  violated  the  orders  of 
his  superior  officers,  went  near  some  machin- 
ery, and  in  stumbling  had  his  loft  hand 
caught  in  the  cog  wheels,  part  of  his  thumb 
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and  one  finger  being  taken  off.  The  injury 
was  caused  by  his  negligence,  machinery  was 
dangerous  and  unguarded,  but  plaintiff  went 
there  notwithstanding  repeated  warnings, 
and  brought  the  injury  on  himself.  Action 
was  dismissed.  Mammelito  v.  Page-Hersey 
Co,,  13  O.  W.  R.  109. 

Dangerons  maoliliiery — Precautions  — 
Negligence  of  fellow  workmen — Jury — Dam- 
ages. Myers  v.  fiault  8te  Marie  Pulv  and 
Paper  Co.,  1  O.  W.  R.  280,  3  O.  L.  R.  GOO. 

Daaserous  maohinery — Verdict  of  jury 
— Weight  of  evidence — Dismissal  of  action. 
Baker  v.  Canadian  Rubber  Co,,  5  E.  L.  R. 
141. 

Daaserovs  machinery  —  Workmen's 
Compensation  Act — ^Factories  Act — Common 
law  liability — ^Evidence — ^Damages.  Loitgheed 
V.  Collingtoood  Shipbuilding  Co.,  12  O.  W. 
R.  871. 

Daaserous  obieots  —  Precautions  — 
T^oiice  of  aciiof^--Time — Knowledge,^ — Any 
person  who  uses  dangerous  objects  in  any  in- 
dustry or  manufacture  must  take  the  greatest 
possible  care  to  prevent  accidents  by  adopting 
all  the  means  and  inventions  known ;  and 
where  it  is  proved  that  such  precautions  have 
not  been  taken,  the  owner  of  the  industry 
is  responsible  for  injuries  to  workmen  arising 
from  the  dangerous  machinery. — 2.  The  no- 
tice required  in  certain  cases  previous  to  the 
bringing  of  an  action  for  a  tort  or  quasi-tort 
is  in  time  and  will  be  considered  sufficient  if 
it  has  been  served  as  soon  as  the  plaintiff  has 
knowledge  of  the  facts  which  give  him  a  right 
of  action.  City  of  Montreal  v,  Oosney,  13 
Que.  K.  B.  214. 

Dangerous  operation  —  Defective  sys- 
tem—  I^^ndings  of  fact  —  Common  fault  — 
Contributory  negligence — Apportionment  of 
damages,] — ^The  Supreme  Court  of  Canada 
affirmed  the  unanimous  judgments  of  the 
Courts  below,  whereby  it  was  held  that  the 
defendant  was  liable  in  damages  for  injuries 
sustained  by  the  plaintiff  through  an  accident 
which  occurred  in  consequence  of  a  defective 
system  of  blasting  rocks  with  dynamite,  per- 
mitted by  the  foreman  of  works,  where  the 
plaintiff  was  engaged  by  him  in  a  dangerous 
operation.  Montreal  Rolling  Mills  Co,  v. 
Corcoran,  26  S.  C.  R.  595,  and  Tooke  V. 
Bergeron,  27  S.  C.  R.  567,  distinguished. 
The  plaintiff  had  been  guilty  of  contributory 
negligence,  and  damages  should  be  appor- 
tioned according  to  the  practice  in  the  pro- 
vince of  Quebec.  Paquet  v.  Dufour,  27  C. 
L.  T.  779,  39  S.  C.  R.  332. 

Dangerons  operations  —  Mining  — 
Neglect  of  fellow-servant — Liability  of  mas- 
ter.]— An  employer  whose  business  necessi- 
tates dangerous  operations  is  responsible  for 
an  accident  to  a  workman  caused  by  the 
neglect  of  his  employees  to  follow  the  orders 
which  he  gives  them  touching  the  precau- 
tions to  be  taken.  Therefore,  a  mining  com- 
pany are  liable  for  damages  suffered  by  a 
workman  in  consequence  of  an  explosion  of 
explosive  substences  left  and  forgotten  in  a 
rock-drilling,  after  an  abortive  attempt  at 
mining,  by  the  employees  charged  with  clear- 
ing up.  Blouin  V.  Johnston  Co,,  30  Que.  S. 
C.  399. 


Dangerous  plaoe — Cause  of  death — ^In- 
ference— Negligence— Jury.  Oriffiihs  v.  JJsti- 
ilton  Electric  Light,  etc,  Co.,  2  O.  W.  & 
594.  6  O.  L.  R.  296. 

Dangerous  plaoe — Guard — Factories  Act 
— ^Defect  in  way — Workmen's  Oompensatioii 
Act— Jury.  Colboume  y.  Hamilton  Steei  and 
Iron  Co.,  2  O.  W.  R.  54a 


Dangerovs  'ways,  works,  ete.  —  In- 
spection— Evidence — Presumptions  —  Appeal 
— Reversal  of  findings  of  fact.] — ^While  at 
work  in  the  pit  of  an  asbestos  mine,  the  pit 
foreman  was  killed  by  a  loose  rock  falliBir 
upon  him  from  the  wall  of  the  pit  Some 
time  before  the  accident,  after  setting  off  a 
blast,  the  wall  had  been  inspected  by  a  com- 
petent person  under  the  personal  direction 
of  the  pit  foreman  himself,  and  the  particniar 
spot  from  which  the  loose  rock  fell  tested  by 
sounding  and  prying  with  a  crowbar,  and 
judged  to  be  safe.  In  an  action  to  recover 
damages  the  Courts  below  inferred  from  the 
evidence  that  the  wall  of  the  pit  had  been 
allowed  to  remain  in  an  unsafe  condition,  and 
held  the  defendants  responsible  on  account  of 
negligence  in  this  respect.  On  appeal  to  the 
Supreme  Court  of  Canada: — Held,  reversing 
the  judgment  appealed  from,  Girouaid,  J., 
dissenting,  that  as  an  inspection  had  been 
duly  made  by  competent  persons  using  their 
best  judgment  in  the  honest  discharge  of  their 
duty,  who  reported  the  wall  to  be  secure, 
there  could  be  no  negligence  imputed  to  tlie 
company  in  that  respect,  although  it  after- 
wards appeared  that  there  had  been  error  in 
judgment  or  in  the  manner  in  which  the 
inspection  was  performed: — Held,  also.  Gir- 
ouard,  J.,  dissenting,  that  where  tiiere  is 
evidence  that  makes  it  unnecessary  to  draw 
inferences  or  rely  upon  presumptions  from 
facts  proved,  the  findings  of  two  Oourts  below 
which  have  acted  upon  such  inferences  or  pre- 
sumptions, should  be  reversed.  Oirard  v. 
Canadian  Asbestos  Co.,  25  C.  L.  T.  96; 
Canadian  Asbestos  Co.  v.  Oirard,  36  S.  C  R. 
13. 

Dangerous  work — ^Absence  of  inspection 
—  Findings  of  jury  —  Common  law  lithi- 
lity  —  Joint  tort-feasors  —  Death  of  one  — 
Action  against  survivor  and  executors  of 
deceased — ^Damages — Motion  for  new  trial  on 
affidavits — Charge  of  unprofessional  conduct 
against  solicitor  —  Affidavits— ^Contradiction. 
Casselman  v.  Bary,  7  O.  W.  R.  328. 

Dangerous  work  —  Accident  —  /set- 
pcrienced  workman — Infant  —  Supenmten- 
dence — Instruction.] — ^The  employer  owes  to 
his  workman,  in  the  execution  of  bis  work, 
all  the  protection  which  a  father  owes  to  his 
child,  and  ought  to  take  the  necessary  pie- 
cautions  to  avoid  accidents  which  may  happen 
to  his  workmen,  even  by  reason  of  their  im- 
prudence, inexperience,  and  want  of  skUl; 
he  is  liable  not  only  as  regards  habitotl 
dangers,  but  also  as  regards  posnUe  acci- 
dents, and  is  responsible  for  an  accident 
which  happens  to  a  workman  in  the  course  of 
dangerous  work^  which  he  has  ordered  him  to 
do,  especially  when  the  workman  ia  an  in- 
fant, ignorant  of  the  danger  which  he  incun, 
and  having  neither  the  prudence  nor  the  ex- 
perience necessary  to  protect  himself.  There- 
fore, in  this  case,  the  foreman  of  the  defend- 
ant company  having  ordered  the  plaintiffi 
son  (aged  sixteen)  to  do  a  dangerous  ^eoeof 
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wo^  without  having  instructed  him  suffi- 
ciently as  to  the  mode  of  doing  it  without 
danger  to  himself,  and  without  having  super- 
intended the  work  or  caused  the  workman  to 
be  assisted  by  an  experienced  person,  the  de- 
fendant company  were  liable  for  the  conse- 
qaences  of  the  accident  which  happened  to 
the  plaintiff's  son  by  reason  of  his  inexperi- 
ence and  his  want  oi  skill,  known  to  the  fore- 
man. McCarthy  v.  Thomas  Davidson  Mfg. 
Co^  18  Que.  S.  C.  272. 

IHusg;eroiui  work  —  Defective  system  — 
Knowledge  of  danger — Damages.  Dagg  v. 
McUughlin,  11  O.)  W.  R.  1080,  12  O.  W.  R. 
407. 

Daiiseroiui  work  —  Findings  of  jury  — 
liability  at  common  law — Workmen's  Com- 
pensation Act.  Dodds  v.  Consumers*  Oas 
Co.,  MiUs  V.  Consumers*  Oas  Co,,  Heard  v. 
Consumers*  Oas  Co.,  Webster  v.  Consumers* 
Gu  Co^  9  O.  W.  R,  905. 

Daaceroiui  work  —  General  toamtng — 
Supervision.]  —  Where  employment  is  at- 
tended with  danger  to  life,  v.g.,  from 
poisonous  exhalations  in  a  manufactory  of 
chemicals,  an  employer  is  bound  to  give 
gpedal  warning  to  his  employees  of  the 
dangers  of  the  different  tasks  given  them, 
and  to  have  some  system  of  supervision  over 
them  while  at  work.  A  general  warning  to 
the  men  that  their  work  is  dangerous  and 
demands  the  exercise  of  care,  is  not  suffi- 
cient, and  will  not  relieve  the  employer  from 
liabiHty  for  accidents.  Nicholls  Chemical 
Co.  of  Canada  v.  Forster,  15  Que.  K.  B.  411. 

Daneerous  irork  —  Neglect  to  provide 
ssfeguards  —  Evidence  for  the  jury — Exces- 
sive damages,] — The  plaintiff,  employed  as  a 
workman  in  the  defendants'  foundry,  was 
working  within  a  few  feet  of  another  work- 
man, who  was  chipping  off  the  rough  pro- 
jections from  a  large  cast  iron  cylinder, 
when  he  was  struck  in  the  eye  by  one  of  the 
flying  diips  so  as  to  cause  him  to  lose  the 
sight  of  that  eye.  The  evidence  shewed  that 
the  work  was  dangerous  to  those  in  the  im- 
mediate vicinity,  and  that  the  accident  might 
have  been  avoided  by  the  use  of  a  screen,  or 
Hy  having  the  casting  on  a  pivot,  and  having 
the  chipping  done  in  a  direction  away  from 
the  other  workmen,  or  by  having  it  done  in 
u  open  yard  apart  from  the  other  employees : 
—Heldy  that  there  was  evidence  of  negligence 
to  submit  to  the  jury. — Held,  also,  that  a 
tinding  of  $2,000  damages  was  not  under  the 
circomstances  excessive.  Allan  v.  Sawyer- 
J/M»ey  Co.,  12  O.  L.  R.  282,  8  O.  W.  R.  269. 

Baacerons  work  —  Negligence — Find- 
ings of  jury — Workmen's  Compensation  Act 
7-Want  of  guard — Evidence — ^Assessment  by 
jury  of  damages  at  common  law — ^Right  of 
trial  Judge  to  assess  damages  under  statute 
H  more  than  statutory  maximum  —  Fatal 
Accidents  Act — ^Action  not  brought  for  bene- 
fit of  infant  children  of  deceased — ^Amend- 
ment— ^Apportionment  of  damages.  Linden 
V.  Trussed  Concrete  Bteel  Co.,  11  O.  W.  R. 
1003. 

Baac^rous  irork  —  Precautions  —  Lia- 
^itff,] — Judgment  of  the  Court  of  King's 
^ch,  QuebM;,  affirming  the  judgment  of  the 
^'*>urt  of   Review.     8ub   nom.    Foumier   v. 


Lamoureuw,  21  Que.  S.  C.  99,  reversing  judg- 
ment in  21  Que.  S.  C.  32,  affirmed,  Lamour- 
euw V.  Foumier,  33  S.  C.  R.  075. 

Dangerous  work  —  Proximate  cause  of 
injury — Findings  of  jury  —  Common  law 
liability — Workmen's  Compensation  Act  — 
Joint  tort-feasors  —  Death  of  one — ^Action 
against  survivor  and  executors  of  deceased — 
Excessive  damages — ^New  trial.  Casselman 
v.  Barry,  8  O.  W.  R.  198. 

Danserous  works  —  Knowledge  of  mas- 
ter— Workmen*s  Compensation  Act — Liability 
at  common  lav?,] — ^T.,  an  employee  in  a  mill, 
entered  the  elevator  on  the  second  floor  to  go 
down  to  the  ground  floor,  and,  while  he  was 
in  it,  the  elevator  fell  to  the  bottom  of  the 
shaft,  and  he  was  injured.  On  the  trial  of 
an  action  against  his  employers  for  damages, 
it  was  proved  that  the  elevator  was  over  20 
years  old;  that  it  had  fallen  before  on  the 
same  day  owing  to  the  dropping  out  of  the 
key  of  tiie  pinion  gear,  which  had  been  re- 
placed ;  and  the  jury  found  that  the  vibration 
and  general  dilapidation  of  the  running  gear 
caus^  the  key  to  fall  out  again,  occasioning 
the  accident : — Held,  that  the  defendants  were 
liable  under  the  Workmen's  Compensation 
Act — HM,  also,  Nesbitt,  J.,  dissenting,  that 
the  defendants  were  negligent  in  not  exer- 
cising due  care  in  order  to  have  the  elevator 
in  a  safe  and  proper  condition  for  the  neces- 
sary protection  of  their  employees,  and  were, 
therefore,  liable  at  common  law.  Per  Nesbitt, 
J.,  that,  as  the  defendants  had  employed  a 
competent  person  to  attend  to  the  working  of 
the  elevator,  they  were  not  liable  at  common 
law  for  their  negligence.  Judgment  of  the 
Court  of  Appeal,  Traplin  v.  Canadian  Wool- 
len MUls  {Limited),  3  O.  W.  R.  416,  af- 
flrmed.  Canadian  Woollen  Mills  (Limited) 
V.  TrapUn,  25  C.  L.  T.  26,  35  S.  O.  R.  424. 

Dangoroi&s  irorks — Liability  of  incor- 
porated company — Fault  of  employee.] — An 
incorporated  company  carrying  on  danger- 
ous operations  is  liable  at  common  law  for 
damages  sustained  by  an  employee  in  con- 
sequence of  injuries  occasioned  by  the  use 
of  a  system  which  failed  to  provide  a  safe 
and  proper  place  in  which  the  employee  could 
do  his  work ;  it  is  not  relieved  from  this 
responsibility  by  the  fact  that  the  opera- 
tions were  superintended  by  a  competent  fore- 
man. Ainslie  Mining  d  Railway  Co,  v.  Mo- 
Dougall,  42  S.  C.  R.  420,  followed.  Judg- 
ment in  15  B.  C.  R.  461.  15  W.  L.  R.  493. 
affirmed.  Brooks^  Scanlon,  O'Brien  Co.  v. 
Fakkema  (1011),  44  S.  C.  R.  412. 

Daaserons  irorks  —  Ordinary  precau- 
tions —  Knowledge  of  risk  —  Contributory 
negligence — Voluntary  exposure  to  danger,] 
— An  employer  carrying  on  hazardous  works 
is  obliged  to  take  all  ordinary  precautions, 
commensurate  with  the  danger  of  the  em- 
ployment, for  the  protection  of  employees, 
and,  where  this  duty  has  been  neglected,  the 
employer  is  responsible  in  damages  for  in- 
juries sustained  by  an  employee  as  the  direct 
result  of  such  omission.  Lapitre  v.  Citizens* 
Light  and  Power  Co.,  29  S.  C.  R.  1,  referred 
to.  In  such  a  case  it  is  not  a  sufficient  de- 
fence to  shew  that  the  person  injured  had 
knowledge  of  the  risks  of  his  employment,  but 
there  must  be  such  knowledge  shewn  as,  in 
the  circumstances,  leaves  no  doubt  that  the 
risk  was  voluntarily  incurred ;  and  this  must 
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be  foand  as  a  fact.  McDougall  v.  Montreal 
Park  and  Island  Rw,  Co,,  2o  C.  L.  T.  98; 
Montreal  Park  and  Island  Hw.  Co.  v.  Mc- 
Dougall, 36  S.  C.  R.  1. 

Death — Absence  of  direct  evidence  as  to 
cause  of  injury — Inference — Case  for  jury 
— Dangerous  machinery  —  Factories  Act.] — 
The  plaiiiti£F  sued  as  the  personal  representa- 
tive of  her  deceased  husband  to  recover  dam- 
ages for  injuries  sustained  by  him  while  work- 
ing as  a  sawyer  in  the  employment  of  the  de- 
fendants, which,  as  she  alleged,  resulted  in 
his  death,  and  were  caused  by  a  defect  in  the 
condition  or  arrangement  of  a  *'  jointer "  at 
which  the  deceased  was  working,  the  revolving 
knives  of  which  it  was,  as  she  contended, 
the  duty  of  the  defendants  under  the  Factories 
Act  to  guard,  and  which  were  not  so  guarded. 
There  was  no  direct  evidence  of  the  cause  of 
the  injury : — Held^  that  certain  circumstances 
shewn  afforded  evidence  which,  if  believed, 
warranted  the  inference  being  drawn  that  the 
injuries  to  the  deceased  happened  while  he 
was  in  the  act  of  putting  the  board  through 
the  jointer,  and  that,  owing  to  the  knives  be- 
ing unguarded,  his  fingers,  without  fault  of 
his,  came  in  contact  with  the  revolving  knives 
by  which  the  ends  of  them  were  taken  off. 
Montreal  Rolling  Mills  Co,  v.  Corcoran,  26 
S.  C.  R.  505,  Canadian  Coloured  Cotton  Co. 
V.  Kervin,  29  S.  C.  R.  478,  and  WakeUn  v. 
London  and  South  Western  Rw.  Co.,  12 
App.  Cas.  41,  [1896]  1  Q.  B.  196n.,  distin- 
guished.— Held,  also,  following  Oroves  v. 
Wimhome,  [1898]  2  Q.  B.  402,  and  Sauli 
8te.  Marie  Pulp  and  Paper  Co.  v.  Meyers,  33 
S.  C.  R.  2H,  that  failure  to  obey  the  direction 
of  the  Factories  Act  as  to  guarding  dangerous 
machinery,  which  resulted  in  injury  being 
caused  to  an  employee,  gives  a  right  of  action. 
Billing  V.  Semmens,  24  C.  L.  T.  83,  7  O.  L. 
R.  340,  3  O.  W.  R.  17.  Affirmed,  8  O.  L.  R. 
540,  4  O.  W.  R.  218. 

Death  —  Action  by  parent  under  Fatal 
Accidents  Act  —  Evidence  of  negligence  — 
Refusal  of  trial  Judge  to  withdraw  case  from 
jury — Appeal.  McDougall  v.  Ainslie  Mining 
Co.,  4  E.  L.  R.  275. 

Death  —  Action  hy  tcidow  under  Fatal 
Accidents  Ordinance — Proof  of  marriage  — 
Negligence  of  master — Proximate  cause  of  in- 
jury— Neglect  of  statutory  duty — Negligence 
of  fellow  workmen.] — In  an  action  by  the 
administratrix  of  the  estate  of  lf.,  who  was 
killed  in  an  explosion  in  the  defendants* 
mine,  brought  under  C.  O.  1898  c,  48,  there 
was  evidence  of  the  plaintiff  that  she  was 
married  to  D.  in  Belgium,  was  living  with 
him  to  the  time  of  death,  and  that  he  was  the 
father  of  her  children,  oldest  aged  17  years; 
that  he  was  killed  by  explosion  of  gas  in  the 
defendants'  mine  in  June,  1900 ;  that  ventila- 
tion was  defective  and  not  as  required  by 
s.  39,  rule  1,  of  C.  O.  1898,  c.  16;  that  the 
mine  was  not  inspected,  as  required  by  rule  3 
of  that  section ;  that  the  mine  was  gaseous ; 
that  on  the  morning  of  the  accident  there  was 
gas  present  in  explosive  quantities  for  two 
or  three  hours  before  the  explosion ;  that  the 
manager  knew  of  the  presence  of  gas ;  that 
two  fellow  workmen  of  deceased  had  opened 
their  safety  lamps ;  there  was  no  evidence 
to  rebut  presumption  of  marriage,  and  no  evi- 
dence of  inspection  of  the  lamps,  as  required 
by  rule  8  of  s.  39  above,  or  that  the  explosion 
arose  from  any  act  or  default  of  deceased : — 


Held,  per  McGuire,  C.J.,  at  the  trial,  that 
the  or&l  evidence  of  the  widow  was  sufficient 
proof  of  marriiage,  according  to  the  general 
rule  that  cohabitation  and  reputation  is  suffi- 
cient evidence  of  marriage,  though  in  ca^et 
of  bigamy  and  divorce,  and  petitions  for  dam- 
ages for  adultery,  stricter  proof  is  required. 
— 2.  That  the  effective  and  proximate  causie 
of  death  having  been  found  to  be  an  explo- 
sion due  to  the  fault  and  negligence  of  the 
defendants  and  their  breach  of  the  duty  im- 
posed by  Ordinance  C.  O.  1898  c.  16,  tliey 
were  not  relieved  if  there  was  contriburory 
negligence  on  the  part  of  a  fellow  workman.af 
the  deceased  or  of  a  mere  stranger. — 3.  Thit 
by  reason  of  Ordinance  c.  13  of  1900,  if  negli- 
gence was  proved,  there  was  no  reason  to  in- 
quire whether  it  was  that  of  a  fellow  work- 
man.— Held,  by  the  Court  en  banc,  that  mar- 
riage was  sufficiently  established  by  the  piiiD- 
tiff's  evidence;  that  strict  proof  was  not  n*- 
quired;  that  the  fact  that  th^  alleged  mar- 
riage took  place  in  a  foreign  country  did  not 
affect  the  question,  as  the  2ex  fori  governs 
questions  of  proof. — 2.  That  there  was  sufli- 
cient  evidence  to  support  the  findings  of  th*> 
trial  Judge,  and  the  findings  were  sufficient  to 
render  the  defendants  liable.  Daye  T.  H.  \f. 
McNeill  Co.,  6  Terr.  L.  R.  23. 

Death  —  Action  by  widow  under  Fatal 
Injuries  Act — Cause  of  death — ^Defective  ap- 
pliances—  Absence  of  precautions — Dan^r- 
ous  employment  —  Voluntary  acceptance  of 
risb — Knowledge  of  master  —  Knowledge  of 
servant  Campbell  v.  Ontario  Lumber  Co., 
3  O.  W.  R.  235. 

Death  —  Action  under  Fatal  Accidents 
Act — Action  maintainable  although  deceased 
an  alien  and  action  brought  for  benefit  of 
aliens  resident  abroad.  Oyorgy  v.  Dawson, 
8  O.  W.  R.  784. 

Death  —  Casual  connection  —  Evidence 
— Conjecture  —  D elect  —  Want  of  guard  — 
Findings  of  jury.] — ^The  plaintiffs  husband, 
who  was  working  on  a  platform  projecting 
a  few  feet  from  a  gallery  in  the  defendants' 
workshop,  fell  from  the  platform  and  was 
killed,  there  being  no  evidence  to  shew  how 
he  fell.  There  was  no  railing  or  guard  to 
the  platform,  but  when  the  deceased  was  la^t 
seen  he  was  standing  on  the  platform  next 
the  gallery  in  a  place  of  «afety,  and  afi»*r 
that,  up  to  the  time  when  he  was  found  lyln; 
on  the  floor,  nothing  had  happened  in  conn^T" 
tion  with  his  work  to  make  it  necessary  f'>r 
him  to  change  his  position : — Held,  Meredith, 
C.J.,  dissenting,  that  there  was  no  case  to  p) 
to  the  jury,  it  being  merely  at  best  a  matter 
of  conjecture  that  the  accident  had  happened 
because  of  the  want  of  a  guard.  Brown  v. 
Waterous  Engine  Works  Co.,  24  C.  1^  T. 
315.  8  O.  L.  R.  37,  3  O.  W.  R.  943. 

Death  —  Cause  of  —  l'nauthori^*d  mu- 
conduct  of  fellow-workman — Findings  of  j^nf 
— Irrelevancy  —  Negligence  —  Workmfn'i 
Compensation  Act — Factories  Act.] — ^Aa  ac^ 
tion  under  the  Workmen's  Compensatioo  fur 
Injuries  Act  by  a  widow  to  recover  damai^s 
for  the  death  of  her  husband,  caused  by  siQ 
accident  when  in  the  defendant's  employment. 
The  deceased  was  working  on  the  first  (i*^*T 
of  the  defendant's  door  and  sash  &ctory. 
There  was  an  opening  in  the  floor  throu^b 
which  boards  were  passed  from  the  lower  \o 
the  first  floor  when  required.     The  usaal  i..  - 
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thod  before  and  at  the  time  of  the  accident 
was,  that  when  a  number  of  boards  had  to 
be  put  np-stairs  a  workman  was  sent  up  to 
stand  by  the  hole  and  receive  each  board  as 
it  was  handed  up  by  a  man  on  the  ground 
floor.  When  only  a  few  boards  were  to  be 
put  up  at  a  time,  the  man  below  would  push 
a  board  up  a  little  way  and  rattle  it  about 
nntil  some  one  on  the  first  floor  came  for- 
ward and  took  it.  On  the  occasion  of  the 
accident  an  employee  of  the  defendants  en- 
fBLged  on  the  ground  floor,  finding  three 
boards  standing  with  the  upper  ends  in  the 
opening  above  and  in  the  way  of  his  work, 
pushed  one  up  a  little  way  and  rattled  it. 
No  attention  being  paid,  he  violently  shoved 
a  board  up  so  that  it  shot  through  the  hole 
and  landed  on  the  first  floor.  He  repeated 
this  with  the  second  and  third,  and  the  last 
one  struck  the  deceased  while  walking  past 
the  hole  and  caused  his  death : — Held,  that 
the  defendant  was  not  responsible,  inasmuch 
as  the  act  of  the  employee  which  caused  the 
accident  was  wholly  unauthorised  and  op- 
posHl  to  the  usual  course,  and  the  defendant 
or  foreman  could  not  be  blamed  for  not  as- 
soming  that  any  workman  would  resort  to 
such  unlikely  and  extraordinary  measures  for 
removing  boards  from  the  lower  floor ;  and  the 
findings  of  the  jury  were  irrelevant  and  must 
be  disregarded.  Judgment  of  Britton,  J.,  2 
O.  W.  R.  305,  reversed.  Alexander  v.  Miles. 
24  C.  L.  T.  124,  7  O.  L.  R.  103,  3  O.  W.  R. 

Death  —  Danger  —  Knoirledge  of  master 
— If^norance  of  servant  —  Absence  of  direct 
evidence  of  cause  of  deaih,'\ — In  an  action 
by  the  administratrix  of  an  employee  against 
the  employer  for  negligence,  the  employee's 
iimorance  of  the  danger  as  well  as  the  em- 
ployer's knowledge   of  the  danger  must   be 
shewn  and  should  be  alleged  in  the  statement 
of  claim. — M.  was  a  night  track-walker  in 
the  service  of  the  defendants,  and  his  duty 
was  to  walk  backwards  and  forwards  on  the 
railway  tracks  of  the  defendants  and  keep 
the  tracks  dear.     The  roof  of  the  shed  over 
the  defendants*  blast  furnace  projected  some 
distance  on   each    side.       The   tracks   were 
under  the  projecting  roof,  and  persons  walk- 
ing along  the  tracks  were  entirely  protected 
from  the  falling  of  ice  from  the  roof.     If  the 
tracks  were  obstructed,  the  walker  would  have 
to  fo  outside  the  track  or  take  the  track  on 
the  ether  side  of  the  shed.    The  deceased  was 
foond  dead  one  morning  about  12  feet  outside 
of  the  track,  covered  with  pieces  of  ice,  and 
with  marks  on  the  back  of  his  head.     There 
was  no  direct  evidence  of  the  cause  of  his 
death.    The  trial  Judge  found  the  facts  con- 
sistent equally   with   negligence   by   the  de- 
fendants, contributory  negligence  by  deceased, 
and  death  under  circumstances  for  which  the 
defendants   would   not   be   responsible.     The 
action  was  dismissed.     On  appeal  this  judg- 
ment was  affirmed.  Mc'Neil  v.  Dominion  Iron. 
rtc.  Co.,  4iJ  N.  S.  R.  513. 

Death  —  Dangerous  employment  —  Fore- 
nan — Volenti  non  fit  injuria  —  Findings  of 
lory — Nonsuit  on  undisputed  evidence.  Cam- 
eroH  V.  Douglas,  3  O.  W.  R  817. 

Death — Dangerous  employment — ^Primary 
P^Hgence  of  servant  immediate  cause  of  in- 
jury— Hndings  of  jury — Voluntary  assump- 
ton  of  risk.     Wilson  v.  Davies,  10  O.  W.  R. 

ol.j. 


Death  —  Dangerous  machinery  —  Want 
of  guard — Finding  of  jury — Damages  —  In- 
surance on  Ufe  of  deceased.] — ^A  foreman  em- 
ployed in  the  defendants'  paper  mill,  in  which 
uncovered  revolving  machinery  was  in  mo- 
tion, suddenly  reaching  out  by  a  natural  im- 
pulse to  seize  a  dropping  rope  and  prevent  its 
becoming  entangled,  lost  his  balance,  and, 
falling  on  the  machinery,  was  crushed  to 
death: — Held,  that  the  finding  of  the  jury 
that  the  death  was  caused  through  the  neglect 
of  the  defendants  in  not  having  the  machinery 
covered,  was  properly  within  their  province 
and  should  not  be  set  aside  as  unreasonable. 
A  defendant  liable  for  damages  caused  by 
death  has  no  right  to  a  reduction  of  the 
amount  by  reason  of  insurance  on  the  life  of 
the  deceased  paid  to  the  plaintiff.  Cameron 
V.  Royal  Paper  Mills  Co.,  31  Que.  S.  C.  273. 

Death  —  Dangerous  work — Instructions 
of  foreman — Defective  appliances  —  Finding 
of  jury — Knowledge  of  danger — Voluntarily 
incurring  risk  —  Workmen's  Compensation 
Act.  Mitchell  V.  Canada  Foundry  Co.,  3  O. 
W.  R.  907. 

Death — Defect  in  machinery  —  Defective 
system  of  inspection — Workmen's  Compensa- 
tion for  Injuries  Act.] — On  the  trial  of  this 
action — ^which   was  against  a  railway  com- 
pany to  recover  damages  for  the  death  of  the 
deceased  through  scalding  by  the  escape  of 
steam   occasioned   by   the   giving  way   of   a 
water  tube  in  a  locomotive  engine  on  which 
he  was  working — the  jury,  in  answer  to  ques- 
tions submitted  to  them,  found  that  the  death 
was  caused  by  a  defect  in  the  condition  of  the 
locomotive,  "  through  the  defendants  not  sup- 
plying  proper  inspection,"   the  defect  itself 
not  being  specified,   but  from   a   discussion 
which  the  trial  Judge  had  with  the  jury  when 
they  brought  in  their  answers,  and  from  the 
answers   to   further  questions   submitted   to 
them,  such  defect,  it  appeared,  consisted  in 
the  fact  that  the  end  of  the  tube  in  question 
had  not  been  sufficiently  **  belled  "  by  one  J., 
who  had  put  the  tube  in  the  l>oiler: — Held, 
that  there  was  no  evidence  to  support  liability 
at  common  law,  but  that  the  evidence  and 
findings  of  the  jury  sufficiently  established 
what  the  defect  was,  and  that  J.  was  a  person 
intrusted  with  the  work,  so  that  there  was 
liability  under  the  Workmen's  Compensation 
Act  in  respect  of  which  the  deceased's  widow 
and  administratrix  could  maintain  the  action, 
and  was  entitled  to  recover  the  damages  as- 
sessed by  the  jury  under  the  above  Act ;  Mere- 
dith, J.A.,  dissenting  on  the  question  of  liabi- 
lity  under   the   Act.     Schtoooh  v.   Michigan 
Central  R.  R.  Co.,  8  O.  W.  R.  710,  13  O.  L. 
R.  548. 

Death  —  Defective  appliances — Construc- 
tion hy  deceased — Evidence — Appeal.]  —  In 
an  action  for  damages  by  reason  of  an  acci- 
dent in  a  workshop  causing  the  death  of  a 
man,  where  the  defendant  pleads  that  the 
contract  of  the  deceased  contained  a  stipula- 
tion that  the  scaffolds,  of  which  that  which 
caused  the  accident  was  one,  were  to  be  con- 
structed by  the  deceased  and  his  father,  and 
were  so  constructed,  may  call  witnesses  to 
prove  such  stipulation. — 2.  A  judgment  main- 
taining objections  to  the  enquite  falls  within 
the  cases  enumerated  in  Art.  46,  C.  P.  Beau- 
doin  V.  Petit,  6  Que.  P.  R.  322. 

Death  —  Defective  system  —  Immunity 
from  accident  for  long  period.] — The  defend- 
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ant  was  the  owner  of  a  derrick  for  hoisting 
coal  from  vessels,  which  was  drawn  up  by  a 
bucket  and  emptied  into  a  hopper  at  the 
top  of  the  derrick;  Under  the  hopper  was 
a  platform  with  an  opening  in  it,  across 
which  there  were  rails  for  a  tram  car,  into 
which  the  coal  was  loaded  when  it  was  de- 
sired to  weigh  it,  the  coal  being  then  dropped 
through  the  opening  into  a  lower  hopper ; 
but  when  the  weigh  car  was  not  in  use,  the 
coal  fell  directly  from  the  upper  hopper 
through  the  opening  into  the  lower  hopper. 
The  sides  of  the  platform  were  three  feet 
nine  inches  from  the  opening,  and  were  not 
fenced  so  as  to  prevent  coal  from  falling  over 
its  edge.  There  was  a  ladder  from  the  cor- 
ner of  the  platform  to  the  ground,  which, 
though  not  the  ordinary  means  of  access  to 
and  from  the  derrick,  was  being  properly  used 
by  deceased,  one  of  the  employees,  on  his 
way  to  inspect  a  vessel  then  being  unloaded, 
when  he  was  struck  on  the  head  and  killed 
by  a  piece  of  coal,  which  had  fallen  from  the 
platform.  The  derrick  had  been  in  use 
for  fifteen  years  without  the  occurrence  of 
any  similar  accident,  or  proof  of  any  coal 
having  previously  fallen  from,  though  occa- 
sionally falling  on,  the  platform.  In  an  ac- 
tion by  the  administrator  to  recover  damages 
by  reason  of  the  death  of  the  deceased : — 
Held,  that  the  unfenced  sides  of  the  plat- 
form were  obviously  a  cause  of  danger,  which 
was  necessarily  increased  by  the  existence  of 
the  rails  across  the  opening  causing  coal 
striking  them  to  be  driven  outward,  and  that 
the  plaintiff  was  therefore  entitled  to  recover. 
Judgment  of  a  Divisional  Court,  2  O.  W.  R. 
396,  affirmed.  Bisnaw  v.  Shields,  24  C.  L.  T. 
120.  7  O.  U  R.  210,  3  O.  W.  R.  112. 

Death  —  Electric  plant  —  Defective  ap- 
pliances— Electric  shock  —  Engagement  of 
skiUed  manager  — :  Contributory  negligence.) 
— An  electrician  engaged  with  the  defendants 
as  manager  of  their  electric  lighting  plant, 
and  undertook  to  put  it  in  proper  working 
order,  the  defendants  placing  him  in  a  posi- 
tion to  obtain  all  necessary  materials  for 
that  purpose.  About  three  months  after  he 
had  been  placed  in  charge  of  the  works  he 
was  killed  by  coming  in  contact  with  an  in- 
candescent lamp  socket  in  the  power  house, 
which  had  been  there  the  whole  of  the  time 
he  was  in  charge,  but,  at  the  time  of  the  acci- 
dent, was  apparently  insufficiently  insulated : 
— Held,  that  there  was  no  breach  of  duty  on 
the  part  of  the  defendants  towards  the  de- 
ceased, who  had  undertaken  to  remedy  the 
very  defects  that  had  caused  his  death,  and 
the  failure  to  discover  them  must  be  attri- 
buted to  him.  The  judgment  appealed  from, 
14  Man.  L.  R.  74,  22  C.  L.  T.  266,  ordering  a 
new  trial,  was  affirmed,  but  for  reasons  dif- 
ferent from  those  stated  in  the  Court  below. 
Davidson  v.  Stuart,  24  C.  L.  T.  113,  34  S.  C. 
R.  215. 

Death  —  Electric  shock  —  Live  toire,] — 
— An  electric  company  who  permit  the 
entrance  into  their  workshops  of  an  unpro- 
tected live  wire,  charged  with  an  electric  cur- 
rent of  11,000  volts,  at  a  place  to  which 
access  of  the  company's  workmen  is  allowed, 
are  responsible  for  the  death  of  a  workman 
caused  by  contact  with  the  wire.  V^zina  v. 
North  Shore  Power  Co.,  29  Que.  S.  C.  305. 

Death — Employers'  Liability  Act — Cause 
of  injury  —  Negligence — Contributory  negli- 
gence.l — Action  under  the  provisions  of  the 


Employers'  Liability  Act,  by  the  widow  and 
administratrix  of  McN.,  who  was  a  night 
track  walker  in  the  services  of  the  defendants, 
and  whose  duty  was  to  walk  backwards  and 
forwards  on  the  railway  tracks  of  the  defend- 
ants to  see  that  the  tracks  were  dear.  There 
was  a  shed  over  the  defendants'  blast  furnace, 
the  roof  of  which  projected  on  each  aide  for 
some  distance.  The  tracks  were  under  the 
projecting  roof,  and  persons  walking  along 
the  tracks  would  be  entirely  protect^  from 
the  falling  ice  and  snow  from  the  roof.  If 
slag  or  metal  was  being  poured  from  the  fur- 
naces, or  the  track  was  otherwise  entirely 
obstructed,  the  walker  would  have  to  go  ont- 
side  the  track  or  take  the  track  on  the  other 
side  of  the  shed.  The  deceased  was  found 
dead  one  morning  about  12  feet  outside  the 
track,  covered  with  pieces  of  ice,  one  arm 
broken  and  with  marks  on  the  back  of  bis 
head.  There  was  no  direct  evidence  of  the 
cause  of  the  death  : — Held,  foUowing  Wakdin 
V.  London  and  South  Western  Rw,  Co.,  12 
App.  Cas.  41,  that  the  facts  proven  were  con- 
sistent equally  with  negligence  by  the  defend- 
ants, contributory  negligence  by  the  deceased, 
and  death  in  circumstances  for  which  the  de- 
fendants would  not  be  responsible:  and  tue 
action  was  dismissed.  McNeil  v.  Dominion 
Iron  and  Steel  Co,,  24  C.  L,  T.  236., 

Death  —  Evidence  of  negligence  —  Cm* 
for  jury.     Cujf  v.  r  razee,  9  O.  W.  R.  691. 

Death  —  Failure  of  action  at  common 
law  and  under  Employers*  JAabiUty  Act  — 
Workmen* s  Compensation  Act,  1902 — ^De- 
pendents**— Arbitrator — Power  to  take  com- 
mission evidence — Costs  —  Apportionment — 
Set-off. '\ — The  plaintiffs  received  money  at 
times  from  the  deceased  in  his  lifetime,  hot 
there  was  no  evidence  of  the  money  having 
been  sent  at  regular  intervals  or  in  regular 
amounts: — Held,  on  appeal,  that  the  plain- 
tiffs were,  on  the  evidence,  dependents,  with- 
in the  meaning  of  the  term  in  the  Workmen's 
Compensation  Act,  1902. — ^An  action  at  com- 
mon law  for  damages  for  the  death  of  a  work- 
man having  failed,  the  trial  Judge  proceeded, 
under  s.  2,  8.-8.  4  of  the  Workmen's  Com- 
pensation Act,  to  assess  compensation.  On 
the  question  of  apportionment  of  costs  of 
the  abortive  action  and  the  assessment  under 
the  Act,  the  plaintiffs*  counsel  set  up  his 
inability  under  the  Act  to  take  evidence  on 
commission: — Held,  per  Martin,  J.,  at  the 
trial,  that  s.  2  of  the  second  schedule  and 
Rules  2,  34,  and  81  of  the  Workmen's  Com- 
pensation Rules,  1904,  give  the  arbitrator 
power  to  direct  the  taking  of  evidence  on 
commission.  FolUs  y.  Schaake  Machine 
Works,  Limited,  8  W.  L.  R.  14,  13  B.  C.  R. 
471. 

Death — Fatal  Accidents  Act  —  AUens— 
Action  for  benefit  of — Negligence.} — ^The  ad- 
ministrator witiiin  this  province  of  a  for- 
eigner who  was  killed  in  an  accident  here 
through  his  employer's  negligence  is  entitled, 
under  the  amendment  to  the  Fatal  Accidents 
Act,  as  embodied  in  s.  2  of  R.  S.  O.  1897.  c 
166,  to  maintain  an  action  on  behalf  of  the 
deceased's  family,  foreigners  residing  out  of 
Canada,  for  the  recovery  of  damages  sus- 
tained by  reason  of  his  death.  Oyorpy  t- 
Dawson,  8  O.  W.  R.  784,  13  O.  L.  R.  381. 

Death — Fatal  Accidents  Act — Workmen's 
Compensation  Act — Pleading  —  Status  of 
plaintiff  —  Expectation  of  benefit  —  Per9on$ 
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for  foho9e  benefit  action  brought.] — No  per- 
son can  sue  under  the  Workmen's  C!ompensa- 
tion  Act,  R.  S.  M.  1902  c.  178,  for  damages 
for  the  death  ot  a  deceased  relative,  who 
conld  not  sue  under  R.  S.  M.  1902  c.  31,  and 
the  statement  of  daim  must  shew  either  that 
the  plaintiff  is  the  executor  or  administrator 
of  the  deceased  or  that  there  is  no  executor 
or  administrator,  or,  if  there  be  one,  that  no 
action  has  been  commenced  within  six  months 
after  the  death  of  the  deceased  by  or  in  the 
name  of  the  executor  or  administrator;  and 
it  ia  not  sufficient  for  the  plaintiff  to  state 
simply  that  he  is  the  father  and  sole  heir- 
at-law  of  the  deceased.  It  is  necessary  that 
the  statement  of  daim  should  shew  that  the 
plaintiff  had  a  reasonable  prospect  of  future 
pecuniary  benefit  from  the  continuance  of  the 
life  of  the  deceased.  It  is  not  necessary  in 
every  case,  and  it  was  not  necessary  in  the 
drcumstances  of  this  case,  to  allege  that  the 
action  was  brought  for  the  benefit  of  all  per- 
sons entitled  to  claim  damages.  Makarsky  v. 
Canadian  Pacific  Ry,  Co,,  15  Man.  L.  R.  53. 


1 — Fatal  Accidents  Act — Workmen's 
Compensation  Act — Railway — Engine-driver 
— Disobedience  of  rules — Nonsuit.  Holden  v. 
Grand  Trunk  Rw.  Co,,  5  O.  L.  R.  301,  2  O. 
W.  R.80. 


I — Finding  of  jury  —  Inconclusive 
verdict — Failure  to  establish  cause  of  injury 
— Bvidence — Dismissal  of  action.  Ede  V. 
Canada  Foundry  Co.,  Lynn  v.  Canada  Foun- 
dry Co.^  10  O.  W.  R.  629. 


—  Mine  —  Negligence  —  Onus  — 
Waiver — Disobedience  of  servant.  Anderson 
V.  Mikado  Gold  Mining  Co,,  3  O.  L.  R.  581, 
1  O.  W.  R.  276. 


—  Neglect  to  provide  medical  at- 
tendance.] — ^The  refusal  or  neglect  of  the 
master  to  provide  medical  or  surgical  attend- 
ance for  the  servant  injured  in  his  service  by 
his  alleged  negligence  gives  no  cause  of  action 
where  death  ensues  from  the  injuries.  Ma- 
karsky T.  Canadian  Pacific  Ry,  Co.,  15  Man. 
L.  R.  53. 

I^eatb  —  Negligence  —  Common  law  lia- 
bility— ^Workmen's  Compensation  Act  —  De- 
fect in  engine — Repair — Inspection — Reason- 
able care — ^Person  intrusted  with  duty  of  pro- 
viding proper  appliances — Findings  of  jury — 
Interpretation  of — Refusal  to  grant  new  trial. 
Bektcoob  v.  Michigan  Central  R,  R.  Co,,  8  O. 
W.  R.  710. 

]>eAf]i — Negligence — Destruction  of  vessel 
by  fire — Warning  —  Watchman  —  Common 
enployment — Findings  of  jury — ^Absence  of 
evidence  to  sustain  —  Nonsuit.  Finch  v. 
^orikem  Navigation  Co,,  8  O.  W.  R.  412. 

Deatlft — ^Negligence  —  Res  ipsa  loquitor, 
Bisnauf  y.  Shields,  3  O.  W.  R.  396. 

Deafli  —  Negligence  of  master — Mine — 
Defective  machinery  —  Contributory  negli- 
gence— ^Fatal  Acddents  Act — Death  of  widow 
of  servant  after  action.  Adams  v.  Culligan, 
Howe  v.  CuUigan,  1  O.  W.  R.  38. 


Deatlft  —  Persons  entitled  to  sue  for.] — 
Where  a  person  has  been  injured  by  the  negli- 
Cence  of  his  employer  and  has  died  as  the 
result  of  his  injuries,  without  having  received 


compensation,  the  right  to  recover  belongs  ex- 
clusively to  the  persons  mentioned  in  art. 
1056,  C.  C,  which  is  restrictive  and  ought 
to  be  interpreted  strictly.  8t,  Laurent  v. 
Telephone  Co,  of  Kamouraska,  7  Que.  P.  R. 
293. 

Death  —  Precautions  against  danger  — 
Machinery — R.  8,  Q,,  art,  S024,]  —  An  em- 
ployer is  responsible  for  the  death  of  a  work- 
man caused  by  an  acddent  which  an  obvious 
precaution,  simple  and  inexpensive,  would 
have  prevented  if  it  had  been  taken.  Thus, 
the  omission  to  stop  a  moving  horizontal 
shaft  while  the  workman  is  whitening  the 
ceiling  of  the  workshop  above,  and  must  for 
that  purpose  approach  the  shaft  in  a  danger- 
ous manner,  when  the  ^aft  might  be  stopped 
without  serious  inconvenience,  is  a  fault 
which  involves  the  responsibility  of  the  em- 
ployer. That  responsibility  may  also  be  im- 
plied from  the  injunction  to  employees  in 
art.  3024,  R.  S.  Q.,  to  instal  and  maintain 
their  machines  in  the  best  possible  condition 
for  the  security  of  their  workmen.  Kirk 
V.  Canada  Paint  Co,,  29  Que.  S.  C.  500. 

Death  — Railway — Defective  appliances.] 
— Where  a  car  used  by  a  railway  company 
kills  a  man  who  is  in  charge  of  it,  the  com- 
pany are  responsible  for  the  damages  sus- 
tained by  the  widow  and  children  of  the  de- 
ceased, unless  the  company  can  prove  that 
they  could  not  have  prevented  the  accident. 
2.  Where,  as  in  tliis  case,  the  acddent  could 
have  been  avoided  by  using  more  perfect  ap- 
pliances, which  are  easy  to  procure,  as,  for 
example,  automatic  couplers,  compressed  air 
brakes,  etc.,  the  company  are  guilty  of  negli- 
gence in  not  having  these  appliances.  Le- 
May  V.  Quebec  and  Lake  St.  John  Ry.  Co., 
25  Que.  S.  C.  82. 

Death  —  Railway  —  Person  in  charge  — 
Workmen's  Compensation  Act  —  Res  ipsa 
loquitor.  Warren  v.  MacdonneU,  10  O.  W. 
R.  614. 

Death  —  Workmen's  Compensation  Act 
— Application  by  parents  for  compensation — 
Arbitration  —  "  Dependents "  —  Jurisdic- 
tion of  County  Court-— Lord  CamphelVs  Act — 
Aliens.] — Section  8  of  the  second  schedule 
to  the  Workmen's  Compensation  Act.  1902, 
provides  for  the  recording  of  any  award  of 
compensation,  or  of  any  matter  decided  un- 
der the  Act,  in  the  County  Court  for  the 
district  in  which  any  person  entitled  to  such 
compensation  resides : — Held^  on  the  facts, 
that  the  applicants  had  not  proved  that  they 
were  dependents  of  the  deceased. — Semble, 
however,  that  the  principle  governing  Lord 
Campbell's  Act  governs  the  Workmen's  Com- 
pensation Act,  viz.,  given  the  wrongful  act 
in  respect  of  which  the  deceased,  had  he  lived, 
would  have  had  a  right  of  action,  the  sta- 
tute intends,  in  case  of  death,  to  make  the 
wrongdoer  liable  in  damages  to  those  who, 
irrespective  of  race  or  residence,  stood  to  the 
deceased  in  anv  of  the  relationships  men- 
tioned in  the  Act.  Varesick  v.  British  Co- 
lumbia Copper  Co.  12  B.  C.  R.  28G.  5  W. 
L.  R.  50. 

Death  —  Workmen's  Compensation  Act — 
Application  by  parents  for  compensation  — 
Arbitration  —  **  Dependents  "  —  JHirisdiction 
of  County  Court.  Re  Varesick  and  British 
Columbia  Copper  Co.  (B.C.),  5  W.  L.  R. 
56. 
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Death  —  Workmen^ a  Compenaaiion  Act — 
Defect] — ^M.,  proprietor  of  inDn  works,  had 
built  an  engine  in  the  course  of  business, 
and,  while  it  was  standing  on  a  railway 
track  in  the  workshop,  a  heavy  dray  stand- 
ing near,  owing  to  the  horses  attached  being 
startled,  was  thrown  against  it,  whereby  it 
was  overturned  and  killed  a  workman  at  a 
bench  thrco  or  four  feet  away.  On  the  trial 
of  an  action  by  the  administratrix  of  the 
workman^s  estate,  the  jury  found  that  the 
accident  was  due  to  the  negligence  of  M.  in 
not  having  the  engine  properly  braced: — 
Held,  that  this  finding  was  justified  by  the 
evidence  and  M.  was  liable  under  the  Work- 
men's Compensation  for  Injuries  Act,  R.  S. 
O.  1897,  c.  100:— Held,  also,  that  the  acci- 
dent did  not  occur  through  *'  a  defect  in  the 
condition  or  arrangement  of  the  ways,  works, 
machinery,  plant,  buildings,  or  premises  con- 
nected with,  intended  for,  or  used  in  the  busi- 
ness of  the  employer."  King  v.  Miller,  24 
C.  L.  T.  2<S,  Miller  v.  King,  34  S.  C.  R.  710. 

Death  —  Workmen's  Compensation  Act — 
Failure  of  evidence  to  establish  how  injury 
occurred  —  Workmen's  serious  neglect  — 
Onus  of  proof.  Re  McAloney  d  Western 
Fuel  Co.  (B.C.).  5  W.  L.  R.  163. 

Death  —  Workmen's  Compensation  Act — 
Notice  of  injury — ^Ehccuse  for  want  of — Evi- 
dence —  Statement  of  deceased — Negligence 
— Cause  of  injury — Jury.  Armstrong  v.  Can- 
ada Atlantic  Rw.  Co.,  1  O.  W,  R.  612,  4  O. 
L.  R.  560. 

Death  of  husband  thrown  from  high 
ladder  while  repairing:  eleetrie  light.] 

— Plaintiff,  widow  and  administratrix  of 
Alphonse  Paguette,  brought  action  against 
defendants  claiming  damages  for  death  of 
husband,  an  electrician  in  the  employ  of 
defendants,  who  was  thrown  from  a  high 
ladder  while  repairing  an  electric  light,  in 
the  centre  of  defendants'  rink,  by  reason  of  a 
boy  skating  against  said  ladder.  Plaintiff 
alleged  negligence  that  the  ladder  supplied 
by  defendants  was  not  properly  constructed 
for  the  purpose  for  which  it  was  used,  and 
was  unsuitable  for  said  purpose,  being  defec- 
tive in  design  and  manufacture.  At  the 
trial  Anglin,  J.,  dismissed  the  action  on  find- 
ing of  the  jury.  The  Divisional  Court  on 
appeal  vacated  this  judgment  and  ordered 
a  new  trial.  The  Court  of  Appeal  reversed 
the  Divisional  Court  and  restored  the  trial 
judgment  on  the  grounds  that  the  unsuccess- 
ful party  must  be  able  to  point  to  something 
like  mistrial  or  unreasonable  conduct  on  the 
part  of  the  jury  in  order  to  attack  a  verdict 
for  his  opponent.  Paguette  v.  Rideau  tikat- 
ing  Club  (1909),  14  O.  W.  R.  845,  1  O.  W. 
N.  108. 

Defect  in  engine  —  Consequent  death 
— Negligence — Workmen's  Compensation  Act 
— Repair  —  Inspection  —  Reasonable  care 
—  Person  intrusted  by  master  to  provide 
proper  appliances — Evidence  for  jury — New 
trial.] — ^The  deceased  was  in  the  employment 
of  defendants  as  fireman  on  locomotive  en- 
gine NOj^  480,  which  w^as  of  what  is  known 
as  the  "Atlantic"  type,  and  was  provided 
with  arch  flues  or  hot  water  pipes  which 
passed  through  the  fire  box  and  had  their 
ends  inserted  into  the  hot  water  tank  sur- 
rounding the  fire  box.     On  17th  November, 


1903,  while  the  engine  was  on  its  joamey 
from  Windsor  to  Niagara  Falls,  one  of  these 
tubes  drew  out  of  the  tank,  with  the  reBoJt 
that  the  boiling  water  and  steam  from  it 
escaped,  and  the  deceased  was  so  badly 
scalded  that  he  died  a  few  hours  afterwards. 
Plaintiff's  case  as  presented  at  the  trial  was: 
(1)  that  the  use  of  arch  flues  or  hot  water 
pipes  was  improper,  because,  as  it  was  at- 
tempted to  be  shewn,  it  was  highly  danger- 
ous to  use  them,  owing  to  their  being  very 
liable  to  draw  out ;  (2)  that  this  danger  wis 
increased  by  an  unsafe  and  improper  method 
of  keeping  the  pipes  in  place,  which  was 
adopted  and  in  use  by  defendants;  and  (3) 
that  the  pipe  which  drew  out  when  de- 
ceased received  his  injuries  was  insecurdj 
and  negligently  fastened  into  the  side  of  the 
tank  to  which  it  was  attached.  It  was 
also  alleged  that  defendants  had  not  made 
proper  provision  for  the  inspection  of  these 
appliances;  and  it  was  contended  that,  hav- 
ing regard  to  the  liability  of  the  hot  water 
pipes  to  become  displaced  and  to  draw  oat 
special  care  and  vigilance  should  have  been 
exercised  to  see  that  they  were  always  in 
good  and  efficient  repair  and  condition.  It 
appeared  in  evidence  that  the  pipe  which 
drew  out  when  the  deceased  was  injured  had 
been  put  in,  in  defendant's  workshop,  to  re- 
place one  that  had  become  defective,  bat  it 
was  not  shewn  by  whom  this  was  done  or  in 
what  circumstances  the  engine  was  sent  to 
the  workshop  to  be  thus  repaired,  llere  was 
evidence  that  in  making  this  repair  the  pipe 
had  not  been  properly  secured,  and  the  in- 
ference might  be  drawn  that  it  was  owing  to 
this  that  the  pipe  drew  out : — Heid,  **  It  was 
clear  at  common  law  that  the  contract  be- 
tween employer  and  employed  involved  on 
the  part  of  the  former  the  duty  of  taking  rea- 
sonable care  to  provide  proper  appliances  and 
to  maintain  them  in  a  proper  condition,  and 
so  to  carry  on  operations  as  not  to  subject 
those  employed  to  unnecessary  risk."  It  was 
also  clear  that  at  common  law  the  employer 
was  not  bound  in  person  to  execute  the  work 
in  connection  with  his  business,  but  he  was 
bound,  if  he  did  not  personally  superintend 
and  direct  the  work,  to  select  proper  and 
competent  persons  to  do  so,  and  to  provide 
them  with  adequate  materials  and  resources 
for  the  work,  and  that,  having  done  this,  h^ 
had  done  all  that  he  was  bound  to  do.  and 
for  the  negligence  of  the  persons  so  selected 
he  was  not  answerable :  per  Lord  Oaims  in 
Wilson  V.  Merry,  L.  R.  1  Sc.  App.  326»  332. 
One  of  the  duties  flowing  from  that  obliga- 
tion of  the  employer  was  to  take  due  and 
reasonable  care  that  machinery  which,  if  oot 
of  order,  would  cause  danger  to  his  employee, 
was  safe  and  in  such  a  condition  that  the 
employee  could  use  it  properly  without  in- 
curring unnecessary  danger.  What  was  due 
and  reasonable  care  was  a  question  of  degree 
in  each  case  and  depends  upon  the  nature  of 
the  machinery,  its  liability  to  get  out  of  or- 
der, and  the  danger  incurred  by  the  employee 
if  he  was  suffered  to  use  it  when  not  in  a 
condition  to  be  safely  used :  Murphy  v.  i*W- 
lips,  24  W.  R.  ft49.  35  L.  T.  N.  S.  477.  The 
employer  who  omits  to  discharge  this  obli- 
gation to  his  employee,  either  by  performing 
it  personally  or  by  employing  a  competent 
person  to  do  it,  was  liable  at  common  law  to 
answer  in  damages  to  his  employee  (unleas 
the  employee  himself  knew  of  the  defect) 
for  any  injury  happening  to  him  owing  to  a 
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defect  in  the  condition  of  the  machinery 
wbidi,  by  reasonable  examination  from  time 
to  time,  might  have  been  discovered.  The 
purpose  of  8.-8.  1  of  s.  3  and  s.-s.  1  of  s.  6 
was  to  take  from  the  employer  the  immunity 
from  liability  for  the  neglect  of  the  person 
to  whom  he  had  intrusted  the  duty  of  pro- 
Tiding  and  maintaining  in  proper  condition 
the  appliances  for  the  work  in  which  his  em- 
ployees were  engaged,  but  it  was  not  intended 
otherwise  to  affect  the  common  law  liability 
of  the  employer,  and  it  did  not  do  so.  If 
defendants  in  this  case  did  not  provide  for 
a  proper  examination  from  time  to  time  of 
the  locomotive  upon  which  the  deceased  was 
working,  and  the  defect  in  it  which  caused 
the  injury  to  him  would  have  been  discovered 
had  such  an  examination  been  made,  they 
were  answerable  for  a  breach  of  the  duty 
which  they  owed  to  deceased  of  taking  reason- 
able care  to  provide  proper  appliances  and 
to  maintain  them  in  a  proper  condition,  and 
if.  on  the  other  hand,  they  did  provide  for 
snch  an  examination,  if  the  defect  could  have 
been  discovered  they  are  answerable  for  the 
negligence  of  the  person  or  persons  whom 
they  intrusted  with  the  performance  of  that 
doty.  Defendants  are  also  answerable  for 
the  negligence  of  any  persons  whom  they  had 
intrusted  with  the  duty  of  seeing  that  the 
locomotive  was  repaired  so  as  to  make  it  fit 
to  be  safely  used,  for  such  a  person  would 
be  a  person  intrusted  by  them  with  the  duty 
of  seeing  that  the  machinery  was  proper, 
within  the  meaning  of  s.-8.  1  of  s.  6 :  Markle 
V,  Donaldson,  7  O.  L.  R.  376,  3  O.  W.  R. 
147  affirmed  in  appeal,  4  O.  W.  R.  377. 
There  was  evidence  which  would  support  a 
finding  by  the  jury  of  negligence  in  the  dis- 
charge of  the  duty  which  defendants  owed 
to  deceased,  and  that  deceased  came  to  his 
death  owing  to  that  negligence.  Appeal  al- 
lowed and  new  trial  ordered ;  costs  of  appeal 
and  of  last  trial  to  be  costs  in  the  cause; 
opon  the  new  trial  it  was  not  to  be  open 
to  plaintiff  to  rely  upon  the  first  and  second 
sroonds  of  complaint,  and  as  to  these  the 
action  remained  dismissed.  Schtcooh  v. 
Michigan  Central  Rw.  Co,,  5  O.  W.  R.  157, 

6  0.  W.  R.  630.  9  O.  L.  R.  86.  10  O.  L. 
R.  157. 

Defeet  iii  maoliiiie  —  Contractor  — 
Subcontractor  —  Owner  —  iSuperintend- 
ence  —  Common  fault  —  Liability.]  — 
Where  an  injury  to  a  workman  caused  by 
the  use  of  a  defective  machine,  happens  in 
the  course  of  work  done  under  contract, 
with  a  sub-lettin?  of  the  hand  work  and 
machine  work  and  executed  under  the  direc- 
tion of  a  servant  of  the  owner,  there  is  a 
common  fault  of  the  owner,  the  contractor, 
And  the  sub-contractor,  which  makes  them 
severally  responsible.  Dominion  Iron  and 
titeel  Co,  V.  Cook,  14  Que.  K.  B.  563. 

Defect  ill  maeblne — Findings  of  jury. 
Conn f II  V.  Ontario  Lantern  and  Lamp  Co., 

7  0.  W.  B.  77. 

Befeet  In  maeliiae — Findings  of  jury 
—Particulars  —  Damages.  McCarthy  v. 
Kilgour,  7  O.  W.  R.  44,  8  O.  W.  R.  515. 

Befeet  In  machinery  —  Workmen^s 
Compensation  Act.] — Order  of  a  Divisional 
Court,  9  O.   L.    R.   86,   5   O.   W.   R.    157, 


affirmed  by  the  Court  of  Appeal.    Schwooh 
V.  Michigan  Central  Ric.  Co.,  10  O.  L.  R. 
.  647,  6  O.  W.  R.  630. 

Defect  In  ways  —  Contributory  Aegli- 
gence  —  Course  of  employment  —  Sunday 
work  —  Jury  —  Nonsuit.  Hopkins  v.  Bar- 
chard,  5  O.  W.  R.  246.  6  O.  W.  R.  330. 

Defective  apparatus  —  Death  of  ser- 
vant —  Action  by  widow  and  children.] — 
The  use  of  a  wooden  beam  as  part  of  the 
operating  plant  of  a  brewery,  which  gave 
way  owing  to  dry  rot  and  fell  upon  a  man 
employed  in  the  brewery  and  killed  him.  was 
held  to  be  such  negligence  as  made  the  em- 
ployer liable  in  an  action  by  the  widow  and 
children  of  the  man  who  was  killed.  Demers 
V.  Montreal  Brewing  Co.,  28  Que.  S.  C.  35. 

Defective  appliances  —  Care  —  Lia- 
bility.]— ^An  employer  is  not  absolutely  bound 
to  provide  the  latest  tools  and  appliances, 
but  if  old  fashioned,  inferior,  and  dangerous 
tools  and  appliances  (link  and  pin  couplings 
for  cars)  are  provided,  this  in  itself  consti- 
tutes an  element  of  negligence  imposing  the 
obligation  to  exercise  the  greatest  care.  In 
the  present  case  the  care  exercised  by  the 
employers  was  not  such  as  it  should  have 
been  in  view  of  the  defective  nature  of  the 
couplings  provided,  and  they  must  be  held 
responsible  for  the  injury  and  death  of  the 
servant.  Judgment  in  25  Que.  S.  C.  82, 
affirmed.  Quebec  and  Lake  8t.  John  Rw. 
Co.  V.  Lemay,   14  Que.  K.  B.  35. 

Defective  applianecs — Findings  of  jury 
— Evidence  of  no  previous  accident — Con- 
tributory negligence  —  Damages.  Comme- 
ford  V.  Empire  Limestone  Co.,  6  O.  W.  R. 
1018,  11  O.  L.  R.  119. 

Defective    condition    of    machine  — 

Findings  of  jury.     Connell  v.  Ontario  Lan- 
tern and  Lamp  Co.,  8  O.  W.  R.  201. 

Defective  gear  —  Injury  to  workman — 
Use  of  property  of  defendants — Knowledge 
— Res  ipsa  loquitur.] — A  chain  was  part  of 
certain  gear  owned  by  the  defendants  which 
was  hir^  by  a  contractor.  The  plaintiff,  ap. 
employee  of  the  contractor,  had  to  use  this 
chain  and  gear  in  connection  with  his  work, 
and  while  using  it  the  chain  broke,  and  the 
plaintiff  was  severely  injured.  No  one  could 
account  for  the  breaking  of  the  chain.  There 
was  no  evidence  that  anything  wrong  with 
the  defective  link  could  have  been  discovered 
by  a  reasonable  examination : — Held,  that 
from  the  breaking  of  the  chain,  in  these 
circumstances,  an  inference  should  not  be 
drawn  that  when  the  defendants  supplied  the 
chain  they  had  not  taken  reasonable  care  to 
ascertain  such  a  defect,  or  that  the  defendant 
ought  to  have  known  of  its  conditions,  or 
that  it  was  not  then  in  a  reasonably  safe 
condition. — ^The  practice  in  England  of 
periodic  testing  by  chain  testers  is  not  feas- 
ible in  this  country.  The  phrase  res  ipsa 
loquitur  referred  to.  Murray  v.  Phillips,  35 
Ij.  T.  N.  S.  477,  distinguished.  McLellan  v. 
Halifax  Graving  Dock  Co.,  40  N.  S.  R.  90. 

Defective  implcmcnta  —  Right  of  ser- 
vant to  assume  tools  furnished  are  in  good 
order  —  Accident  —  Burden  of  proof — Ad- 
missions of  servant  —  Value  of.] — ^An  em- 
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ployer  is  bound  to  furnish  his  woi^men  with 
tools  in  good  order:  if  an  accident  happens 
by  reason  of  a  tool  supplied  being  in  bad 
order,  the  employer  is  responsible.  The  em- 
ployer should  have  a  foreman  capable  of 
judging  the  condition  of  tools  furnished,  and, 
when  they  become  dangerous,  they  should 
be  withdrawn  from  the  workmen.  The  em- 
ployer has  the  duty  imposed  on  him  to  guard 
the  workmen  against  dangers  which  may  be 
the  consequence  of  the  work  at  which  he  is 
employed.  In  this  case  the  workman  was 
occupied  in  cutting  a  steel  rail  with  a  cold 
chisel ;  he  and  another  workman,  in  turn, 
struck  with  iron  hammers  on  the  head  of  the 
chisel  which  another  workman  held  on  the 
rail  with  tongs;  the  head  of  the  chisel  was 
broken,  and,  ^  when  struck  with  the  hammer 
of  the  plaintiff's  companion,  a  sliver  of  steel 
was  detached  from  the  chisel  and  struck  and 
injured  the  eye  of  the  plaintiff;  the  latter 
had  the  ri.?ht  to  tak»  for  granted  that  the 
head  of  the  chisel  was  in  good  oi^er:  — 
Held,  that  the  defendants  were  liable  for  the 
accident.  An  admission  of  a  party  has  value 
and  is  binding  only  on  questions  of  fact 
and  not  on  questions  of  law.  The  admis- 
sion of  the  plaintiff,  after  the  accident,  that 
the  tools  were  in  arood  order,  that  the  acci- 
dent was  not  the  fault  of  the  defendants,  is 
contrary  to  the  evidence  and  the  truth,  and 
it  does  not  bind  him.  he  not  having  the 
necessary  ability  to  judge  whether  the  tools 
were  in  good  order  or  not,  nor  the  legal 
knowledge  necessary  to  appreciate  the  legal 
consequences  resulting  from  the  fact.  He 
who  alleges  that  an  accident  was  due  to 
mere  chance  {ca»  fortuit)  must  prove  it. 
Drolet  V.  Metahetchman  Pulp  Co.,  2(»  Que. 
S.  C.  307. 

Defective  maoliiiie  —  Fault  of  superior 
workman  —  Workmen's  Compensation  Act — 
Damages.  Olasffotc  v.  Toronto  Paper  Manu- 
facturing Co.,  5  O.  W.  R.  104. 

Defeotive  plant  —  Ship.]  —  As  a  fisher- 
man, employed  by  the  defendants,  was  drag- 
ging by  its  wooden  handle  according  to  the 
usual  practice  adopted  on  the  defendants' 
fishing  tug,  a  heavy  box  of  fish  along  the 
deckj  the  handle,  which  was  made  of  a  poor 
quality  of  wood,  broke,  and  the  man  fell 
overboard  and  was  drowned : — Held,  that  the 
defendants  were  bound,  even  at  common  law, 
to  exercise  due  care  to  furnish  to  their  men 
material  and  plant  in  a  sound  and  proper 
condition,  and  that  they  were  liable  in  dam- 
ages. Sim  V.  Dominion  Fish  Co.,  21  C.  L. 
T.  371.  2  O.  L.  R.  69. 

Defective  ccaffoldiaK  —  Liability  at 
common  law  —  Workmen's  Compensation 
Act  —  Want  of  inspection.  Keiller  v.  John 
Inglis  Co.,  8  O.  W.  R.  170. 

Defective  ayBteni  —  Dangerous  work — 
Findings  of  sury,] — 'When  a  water  tank  is 
used,  from  which  water  is  distributed  through 
pipes  by  means  of  compressed  air  pressure, 
and  its  lid  has  to  be  removed  from  time  to 
time  for  re-filling,  the  failure  to  provide  it 
with  a  valve  or  stop-cock,  to  relieve  the 
pressure,  is  negligence  which  makes  the 
owner  liable  for  accidents:  and  the  finding 
of  a  jury 'that  the  death  of  a  workman,  em- 
ployed to  remove  the  lid,  against  whom  it 
was  thrown  by  an  explosion,  was  partly  due 


Dilapidated  condition  of  eleval 

Common  law  liability  —  Finding  of  jury. 
Traplin  v.  Canadian  Woollen  MMs  (Limi- 
ted), 3  O.  W.  R.  416. 


Digobedienoo — Enforcing  rules  of  fmctwnf 
— Verdict  against  toeight  of  evidence — Mis- 
direction —  Ueto  trial  —  Cost^,^  —  Action 
brought  by  respondent  against  the  company 
for  recovery  of  compensation  for  injuries  sus- 
tained by  him  while  employed  in  their  fac- 
tory. Jury  found  that  the  company  was  at 
fault  for  laxity  in  enforcement  of  its  regula- 
tions made  to  secure  the  safety  of  empbyees 
and  that  plaintiff  had  contributed  to  the  acci- 
dent which  occasioned  the  injuries  sustained 
by  him  by  disobedience  to  the  orders  given 
to  him  in  pursuance  of  those  regulatioiw. 
Jury  estimated  damages  to  plaintiff  at 
$3,500,  made  a  deduction  of  $2,000  theicfrom 
on  account  of  the  fault  which  they  attributed 
to  him  and  returned  a  verdict  against  the 
company  for  $1,500.  Upon  this  verdict  jad;- 
ment  was  entered  against  the  company  by 
the  trial  Judge  and  this  judgment  ws? 
afiirmed  by  the  Court  of  Review,  36  Que.  S. 
O.  425.  Principal  grounds  urged  by  the  com- 
pany on  their  appeal  to  Supreme  Court  of 
Can.  were  that  the  jury  had  been  mis- 
directed by  the  trial  Judge  and  that  the  find- 
ings and  verdict  were  against  the  weight  of 
evidence.  Supreme  Court  of  Can.  diiected 
a  new  trial  should  be  had.  No  costs  aOowed 
on  appeal  to  Supreme  Court  of  Gan.  Coit? 
in  courts  below  should  follow  event  of  nev 
trial.  Can.  Rubber  Co.  t.  Karevokins 
(1900),  44  S.  C.  R.  308. 

Disobedience  of  orders  —  DangerofH 
machine  —  Findings  of  jury  —  Question* 
left  unanswered.] — Plaintiff  sued  for  dam- 
ages to  her  hand  which  was  caught  in  d^ 
fendant's  laundry  mangle,  at  which  she  was 
working.  The  trial  Judge  left  certain  ques- 
tions to  the  jury,  part  being  answered,  and 
as  they  could  not  agree  on  the  others  they 
were  excused  from  answering  them: — ^ffeM, 
that  as  found  by  the  jury,  plaintiff  was 
working  where  she  should  not  have  been,  it 


to  such  negligence,  is  proper  and  will  not 
be  disturbed.  Stevenson  y.  Cfrand  Trunk 
Rw.  Co.,  32  Que.  S.  C.  423. 


Defective  system  —  Ontario  Wcrkmen't 
Compensation  Act  —  Iniury  in  Ontario  — 
Action  brought  in  Manitoba  —  Time  for 
bringing  action.] — Action  under  the  Work- 
men's Compensation  Act  and  at  common  lav 
to  recover  damages  for  injury  sustained 
while  working  for  defendants  in  Ontario. 
The  plaintiff  invoked  the  aid  of  the  Ontario 
Workmen's  Compensation  Act.  under  which 
notice  of  injury  must  be  given  within  12 
weeks,  and  action  commenced  within  six 
months  from  the  accident  Under  the  Mani- 
toba Workmen's  Compensation  Act,  two 
years  is  the  limitation  within  whidi  action 
may  be  brought: — Held,  that  the  plaintiff 
must  be  governed  by  the  Ontario  Act  and 
not  having  given  notice,  has  lost  his  rights.— 
Held,  also,  that  he  cannot  succeed  at  com- 
mon law.  Lawrence  v.  Kelly,  11  W.  L.  R. 
347. 

Defects  in  machinery  —  Contribntoiy 
negligence  —  Volenti  non  fit  injuria.  Short 
V.  Canadian  Pacific  Rw.  Co,  (N.W.T.>.  3 
W.  L.  R.  326. 
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waa  quite  mmecessary  for  the  jary  to  deal 
with  the  other  qnestions.  D'Aoust  v.  Bissetty 
13  O.  W.  R.  1115. 

JMflobedienee  of  orders  —  Dangerous 
ttfork.]  —  Where  a  foreman  has  siyen  the 
necessary  orders  to  ensure  the  safety  of  a 
workman  engaged  in  dangerous  work,  the  em- 
ployee who  disobeys  such  orders,  and,  in  con- 
ssequence,  sustains  injuries,  cannot  hold  his 
employer  responsible  in  damages  on  the 
ground  that  the  foreman  was  bound  to  see 
that  the  orders  were  not  disobeyed.  Lamour- 
eus  V.  Faumier  dii  Laroae,  33  S.  C.  R.  675, 
discussed  and  distinguished.  Royal  Electric 
Co.  ?.  Paquette,  25  C.  L.  T.  3,  35  S.  C.  R. 
202, 

Biareismrd  of  wamlne  —  Danger  — 
lAabiiiiy,}  —  The  plaintiff  was  employed  in 
shoTelling  coal  from  a  large  pile,  and  cart- 
ing it  to  the  defendants'  furnaces.  The  pile 
of  coal  was  frozen  over  on  the  outside,  and 
plaintiff  was  instructed  not  to  undermine  the 
crust,  and,  moreover,  had  been  frequently 
warned  by  his  fellow  workmen  of  the  danger 
of  shovelling  coal  from  under  the  crust  so 
formed,  bat  he  took  the  risk,  with  the  result 
that  a  portion  of  the  frozen  coal  fell  upon 
hira  and  caused  him  serious  injury.  In  an 
action  by  the  plaintiff  to  recover  damages 
for  this  injury: — Held^  that  employers  are 
not  obliged  to  indemnify  their  workmen  when 
accidents  hap^n  in  consequence  of  their  not 
obeying  the  instructions  given  them  as  to  the 
safe  and  proper  method  of  performing  their 
work;  and  under  the  circumstances  the  de- 
fendants were  not  responsible.  Primeau  v. 
Merchantg  Cotton  Co.,  19  Que.  S.  C.  62. 

Dvty  of  master  —  Protection  of  toork- 
men  —  Enforcement  of  obedience  to  orders.} 
— ^The  employer  owes  a  duty  to  his  work- 
men, not  onliy  to  give  the  necessary  orders 
for  their  protection,  but  further,  especially 
in  the  case  of  young  and  inexperienced  work- 
men, to  see  -that  his  orders  are  obeyed.  His 
neglect  to  do  so  renders  him  rseponsible  for 
accidents  which  happen  in  consequence. 
Union  Card  and  Paper  Co.  v.  Hickman,  17 
Que.  K.  B.  163. 

Dntj  of  Blaster  to  obtain  surgieai 
asslstamee — ^Damages.  Delorme  v.  Locomo- 
tive ^nd  Engine  Co.^  3  E.  L.  R.  828. 

Dwty  of  servant — Insulation  of  electric 
tdre*  —  OfitM  of  proof.]  —  An  electric  line- 
foreman  in  the  defendants*  employ  met  his 
death  from  contact  with  imperfectly  insu- 
lated live  wires  while  at  work  in  proximity 
to  them  in  the  power-house.  The  evidence 
left  some  doubt  whether  the  duties  of  de- 
eeased  included  the  inspection  and  care  of 
the  wires  both  inside  and  outside  of  the 
power-house,  or  whether  his  engagement  was 
to  perform  the  duties  in  question  in  respect 
only  to  the  wires  outside  the  power-house 
walls: — Held,  that  the  onus  of  proof  as  to 
the  point  in  dispute  was  on  the  defendants, 
tnd,  SQch  onus  not  having  been  satisfied, 
they  were  liable  in  damages. — Judgment  ap- 
pealed from  affirmed.  Da  vies,  J.,  dissenting, 
on  a  different  view  of  the  evidence  and  hold- 
ing that  the  duties  of  deceased  included  the 
inspection  and  care  of  the  interior  wiring. 
Quehec  Rw  Light  and  Power  Co,  v.  Fort  in, 
40  S.  C.  R.  181. 


Duty   of   the   employer — Fault   of  the 

workman,] — ^Although  the  employer  is  bound 
to  take  the  necessary  precautions  to  protect 
the  workman  in  the  execution  of  dangerous 
work,  he  is  not  bound  to  foresee  the  latter*s 
fault  or  imprudence,  and  to  take  means  to 
prevent  the  consequences  thereof.  Hence, 
the  representatives  of  a  workman,  who,  while 
working  on  a  pontoon,  falls  into  the  water 
and  is  drowned  by  his  own  fault,  cannot 
blame  the  employer  for  not  having  provided 
life-saving  facilities  in  anticipation  of  such 
an  accident.  Loomis  v.  Bedard  (1909),  20 
Que.  K.  B.  28. 

Duty  to  ease  shaft  —  Evidence — Jury 
— New  trial.  Cameron  v.  Douglass,  6  O.  W. 
R.  673. 

Dvty  to  servant — Defective  appliances 
— New  trial.  Uylaki  v.  Datoson,  Qyorgy  V. 
Dawson,  6  O.  W.  R.  569,  7  O.  W.  R.  300. 

Electrio  lamp.l — Injury  by  —  Evidence 
— Non-direction — Liability  of  master  for  acts 
of  servant  causing  injury  to  stranger  — 
Findings  of  jury — Damages.  Sedore  v.  To- 
ronto Electno  lAght  Co,,  3  O.  W.  R.  407. 

Eleotrio  ivlre  left  on  ground  —  In- 
jury to  passers-by — Liability  of  gas  company 
— City  corporation — Immediate  cause  of  in- 
jury —  Damages  —  Costs,] — Plaintiffs  were 
injured  by  a  wire  which  had  been  cut  and 
allowed  to  hang  loose  by  the  workmen  of 
defendant  company  while  straightening  a 
pole.  It  came  in  contact  with  a  power  wire 
and  thus  became  a  live  wire  injuring  the 
plaintiffs.  Defendants  held  liable  owing  to 
original  negligence  of  defendants'  workmen. 
Labombarde  v.  Chatham  Gas  Co.,  5  O.  W. 
R.  534,  10  O.  L.  R.  446. 

Eleetrioal  appliances  —  Intermittent 
danger  —  Duty  to  give  warning  —  Notice — 
Burden  of  proof,]  —  A  master  who  makes  an 
intermittent  use  of  electrical  appliances, 
dangerous  when  charged  with  electricity,  and 
necessarily  placed  within .  reach  of  his  work- 
men, is  under  obligation  to  cause  them  to  be 
warned  on  every  occasion  upon  which  the 
current  of  electricity  is  turned  on,  and  in 
default  is  responsible  for  injuries  which  may 
occur  from  contact  with  the  appliances. — 
The  burden  of  proof  that  a  sufficient  notice 
to  employees  has  been  given  is  upon  the  mas- 
ter. Shaioinigan  Carbide  Co.  v.  8aint-Onge, 
15  Que.  K.  B.  5. 

Elevator  —  Defective  appliances  —  In- 
spection —  Duty  of  tenant  —  Du^  of  land- 
lord —  Evidence  for  jury  —  Nonsuit.  Tal- 
bot V.  Hall,  Delaire  v.  Hall,  5  O.  W.  R.  751. 

Elevator  —  Defective  appliances  —  In- 
spection —  Duty  of  tenant  —  Findings  of 
jury  —  New  trial.  Talbot  v.  Hall,  Delaire 
V.  JSToK,  7  O.  W.  R.  187. 

Employers'  UahilHy  Aet  —  Common 
employment  —  Negligence  in  operating  rail- 
way in  mine  —  Contributory  negligence  — 
Volenti  non  fit  injuria  —  Applicability  of 
rule  to  cases  of  breach  of  statutory  obliga- 
tion. Bell  V.  Inverness  Coal  and  Rw.  Co., 
4  E.  L.  R.  405. 
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Employers'  Iiiabillty  Act — Dangeromt 
place  —  Contributory  negligence  —  Obedi- 
ence to  ordcr^J] — ^Where  the  plaintiff  was  re- 
quired to  perform  a  piece  of  work  in  a 
dangerous  place,  by  a  person  in  the  employ- 
ment of  the  defendants,  whose  orders  he  was 
required  to  obey,  and,  while  so  engaged  wa$« 
struck  by  a  moving  car  and  severely  injured, 
the  company  having  failed  to  provide  proper 
plant  and  a  reasonably  safe  place  for  the 
performance  of  the  work  he  was  directed  to 
do: — Held,  that  the  plaintiff  was  entitled 
to  recover  compensation  for  the  injuries  sus- 
tained; and  that,  as  the  plaintiff,  although 
aware  of  the  serious  danger  of  working: 
where  he  did,  felt  obliged  to  do  so  under  peril 
of  dismissal  if  he  refused,  he  was  not  guilty 
of  such  contributory  negligence  as  would  pre- 
clude his  recovery.  Oliver  v.  Dominion  Iron 
and  Steel  Co,,  3T  N.  S.  R,  183. 

Employers'  Iilability  Act  —  Defect  in 
vayg,  works,  etc. — Care  in  moving  cars  - — 
Contributory  negligence.'] — O.,  a  workman 
in  the  employment  of  the  defendant  company, 
was  directed  by  his  superior  to  cut  sheet 
iron  and  to  use  the  rails  of  the  company's 
railway  track  for  the  purpose.  The  superior 
offered  to  assist,  and  the  two  sat  on  the 
track  facing  each  other.  O.  had  his  back 
to  two  cars  standing  on  the  track,  to  which, 
after  they  had  been  working  for  a  time,  an 
engine  was  attached^  which  backed  the  cars 
towards  them,  and  O.,  not  hearing  or  seeing 
them  in  time,  was  run  over  and  had  his  leg 
cut  off: — Held,  that  O.  did  not  use  reason- 
able precautions  for  his  own  safety  in  what 
he  knew  to  be  a  dangerous  situation,  and 
could  not  recover  damages  for  such  injury  : — 
Held,  also,  that  the  employees  engaged  in 
moving  the  cars  were  under  no  obligation  to 
see  that  there  was  no  person  on  the  track  be- 
fore doing  so.— FeW,  per  Sedgewick,  Nesbitt, 
and  Killam,  JJ.,  that  the  want  of  a  place 
specially  provided  for  cutting  the  sheet  iron 
was  not  a  defect  in  the  ways,  works,  etc., 
of  the  company,  within  the  meaning  of  s.  8 
(a)  of  the  Employers'  Liability  Act— HcW. 
per  Gironard  and  Davies,  JJ.,  that,  if  it 
was  such  a  defect,  it  was  not  the  cause  of 
the  injury  to  O.  Dominion  Iron  and  Steel 
Co.  V.  OUver,  25  C.  L.  T.  54.  35  S.  C.  R. 
517. 

Employers'  Iiiabillty  Aet  —  Foreman's 
act  not  in  eweroise  of  superintendence.]  — 
In  an  action  for  damages  for  injuries  sus- 
tained by  the  plaintiff  while  in  the  employ- 
ment of  the  defendants  and  engaged  in  load- 
ing a  ship,  the  plaintiff  alleged:  (1)  negli- 
gence of  the  defendants  at  common  law  be- 
cause their  system  of  doing  the  work  was 
defective;  and  (2)  liability  under  the  Em- 
ployers' Liability  Act,  s.  3,  8.-s.  2,  because 
of  the  negligence  of  a  person  having  super- 
intendence intrusted  to  him,  etc.  The  second 
ground  was  not  actually  pleaded,  but  the 
action  was  tried  on  the  assumption  that  it 
was  pleaded,  and  the  defendants  sought  to 
shew  by  evidence  that  the  defendants'  fore- 
man was  not  negligent.  The  evidence  shewed 
that  the  foreman  found  the  sling-loader  absent 
from  his  place,  and,  presumably  in  order  not 
to  retard  the  work  of  loading,  he  voluntarily 
loaded  the  sling  himself;  some  sticks  slipped 
out,  fell  on  the  plaintiff,  and  caused  the  in- 
jury complained  of.  The  jury  found  a  gen- 
eral verdict  for  the  plaintiff,  after  which  the 
defendants  contended  that,  if  the  injury  was 


caused  by  the  defendants'  foreman,  it  was  not 
caused  by  him  while  in  the  exercise  of  wapet' 
intendence : — Held,  that  the  defendants  weie 
not  in  a  position  so  to  contend ;  and  that  there 
was  evidence,  both  of  defective  system  and  of 
negligence  of  a  person  intrusted  with  gnpcr- 
intendence,  which  could  not  have  been  with- 
drawn from  the  jury;  and,  tiierefore,  there 
should  be  judgment  for  the  plaintiff.  Bom 
V.  Broum  d  McCabe  (1910),  16  W.  L.  B. 
120,  B.  O.  R. 

Employers'  IiiabUlty  Act — Knowledge 
of  workman  —  Contributory  negligence  — 
Proximate  cause  of  injury  —  Jury,  ques- 
tions to  —  Failure  of  Judge  to  submit — Neie 
trial.] — ^The  plaintiff,  while  engaged  in  re- 
placing on  their  track  some  cars  which  had 
run  off,  was  struck  through  a  car  becoming 
released  on  a  down  grade,  and  was  thrown  on 
a  set  of  exposed  cog-wheels,  some  nine  or  ten 
feet  to  one  side  of  where  he  was  working. 
He  lost  the  use  of  his  arm  in  the  cogs.  His 
duties  did  not  usually  bring  him  in  contact 
with  the  machinery  which  caused  his  injmy. 
nor  had  he  any  control  over  or  concern  in 
its  working : — Held,  that  the  leaving  the  cogs 
unguarded  was  the  decisive  cause  of  the 
accident,  and  whether  that  was  negligence 
in  the  particular  circumstances  was  properly 
left  to  the  jury. — The  only  object  in  snb- 
mitting  questions  to  a  jury  is  to  ascertain  if 
they  apprehend  the  case;  but  if  the  Jndge 
does  not  submit  questions,  it  is  no  gnmnd 
for  a  new  trial,  if  he  has  properly  instnicted 
the  jury  on  the  law.  Snow  v.  Crowds  Nest 
Pass  Coal  Co.,  6  W.  L.  R.  494.  13  B.  C.  R. 
145. 

Employers'  Liability  Aet  —  Operation 
of  coal  mine  —  Liability  of  company  for 
negligence  of  employee  —  Contributory  neg- 
ligence —  Volenti  non  fit  injuria.] — Under 
the  system  of  operating  the  defendant  com- 
pany's coal  mine,  coal  was  brought  to  the 
surface  by  means  of  box  cars,  and  at  inters 
vals  what  was  termed  a  "  rake  of  cars  "  was 
sent  down  to  bring  up  men.  In  the  latter 
case  the  rules  of  the  company  required  the 
man  in  charge  of  the  rake  to  give  four  raps 
upon  the  rope  connecting  the  cars  with  the 
hoisting  engine  at  the  surface  as  a  signal 
that  men  were  on  board,  when  the  cars  were 
raised  at  a  much  slower  rate  of  speed  thtn 
that  employed  in  raising  coal. — ^The  man  in 
charge  of  the  rake  in  violation  of  the  mles. 
gave  only  one  rap  upon  the  rope  (the  signal 
used  where  coal  was  being  raised),  and  the 
cars,  being  brought  up  at  a  great  speed,  ran 
off  the  track,  resulting  in  the  death  of  one 
man  and  serious  injury  to  another.  In  an 
action  under  the  Ekiployers'  Liability  Act, 
R.  S.  N.  S.  1900  c.  179  i—Held,  affirming  the 
judgment  of  the  trial  Judge,  that  the  case 
was  within  s.  3  (e)  of  the  Act,  relating  ro 
the  negligence  of  persons  in  the  service  of 
the  employer  and  having  "  charge  or  control 
of  any  points,  signal,  upon  a  railway."  etc.— 
(2)  That  there  was  no  such  contribotoiy 
negligence  on  the  part  of  plaintiff  in  cemain- 
ing  upon  the  cars  (there  having  been  an  op> 
portunity  of  getting  off  at  a  stopping  place) 
as  would  disentitle  him  to  recover.  —  (3' 
That  the  principle  volenti  non  fit  injurie 
could  not  be  invoked  on  behalf  of  the  de- 
fendant company.  Bell  v.  Inverness  Cool 
and  Rw.  Co.,  42  N.  S.  R.  265,  4  E.  U  R- 
405. 
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Employers'  I«iability  Act  —  Proximate 
cftiwe.l — ^D.  was  engaged  in  moving  cars  at 
a  quariy  of  the  comi>any.  The  cars  were 
loaded  at  a  chute  under  a  crusher  and  had 
to  be  taken  past  an  unused  chute  about  200 
feet  away,  supported  by  a  post  placed  seven 
and  a  half  inches  from  the  trac^.  D.,  hav- 
ing loaded  a  car,  found  that  it  failed  to  move 
aa  usual  after  unbraking,  and  he  had  to  come 
down  to  the  foot-board  and  shove  back  the 
foot-rod  connected  with  the  brake.  The  car 
then  started,  and  he  climbed  up  the  steps  at 
the  side  to  get  to  the  brake  on  top  but  was 
emshed  between  the  car  and  the  post.  lie 
could  have  got  on  the  rear  of  the  car,  instead 
of  using  the  steps,  or  jumped  down  and 
walked  along  after  the  car  until  it  had 
passed  the  post.  The  manager  at  the  quarry 
had  been  warned  of  the  danger  from  the  post, 
but  had  done  nothing  to  obviate  it: — Held^ 
reversing  the  judgment  in  36  N.  S.  R.  US, 
Davies  and  Klllam,  JJ.,  dissenting,  that  D.'s 
own  negligence  was  the  cause  of  his  injury, 
and  the  company  were  not  liable. — Held,  per 
Davies  and  Killam,  JJ.,  that  the  position 
of  the  post  was  a  defect  in  the  company's 
works  under  the  Ehnployers'  Liability  Act, 
which  was  evidence  of  negligence.  Dominion 
Iron  and  Steel  Co.  v.  Day,  24  C  L.  T-  167, 
54  S.  C.  B.  387. 

Employers'  liability  Act,  B.  C.  — 
Common  'employment  —  Former  servant's 
negligence  —  Trial  —  Party  hound  hy 
course  of,1' — Where  a  party  frames  an  action 
for  negligence  at  common  law  and  also  un- 
der the  Employers*  Liability  Act,  but  at  the 
trial  attempts  to  develop  a  case  at  common 
law  and  fails,  he  will  not  be  granted  a  new 
trial  in  order  to  try  to  establish  a  case  un- 
der the  Employers'  liability  Act.  The  jury 
found  that  the  defendants  were  negligent 
in  Dot  providing  proper  and  accurate  work- 
ing plans  of  a  mine,  and  that  such  neglect 
was  the  cause  of  the  accident,  but  they  did 
not  specify  what  person  or  official  was 
SuUty  of  the  negligent  act.  The  plans  were 
prepared  by  the  defendants'  engineers,  who 
were  competent,  and  who  had  left  the  de- 
fendants' employment  before  the  injured  per- 
son entered  their  employment : — Held^  that 
the  defendants  were  not  liable  either  under 
the  Act  or  at  common  law.  Per  Irving, 
J. — ^The  doctrine  of  common  employment  is 
applicable  where  the  servant  because  of 
whose  fault  the  accident  happened  had  left 
the  employer's  service  before  the  injured 
servant  entered  his  service.  Hoshing  v.  Le 
Roi  No.  2,  Limited,  23  C.  L.  T.  300. 

Employers'    liabiOlty    Aot,    B.    C.  — 

DangtTous  place  —  Duty  to  warn  work- 
men.]— G.  had  been  working  in  the  defend- 
ants' mine  on  the  floors  immediately  below 
the  000-foot  level,  and  on  the  night  of  the 
accident  when  he  was  going  to  work  he  was 
told  by  the  shift  whom  he  was  relieving 
that  the  place  was  in  pretty  bad  shape,  and 
to  look  out  for  it.  He  proceeded  to  make 
an  examination,  but  while  thus  engaged  the 
mine  superintendent  directed  him  to  do  some 
blasting,  and  while  doing  it  a  slide  occurred, 
and  he  was  injured.  The  principal  evi- 
dences of  the  likelihood  of  a  slide  were  two 
floors  beneath  the  600-foot  level,  of  which 
the  saperintendent  was  aware,  and  G.  not 
aware.  The  jury  found  that  the  superin- 
tendent was  negligent,   inasmuch  as  he  did 


not  advise  G.  of  the  probable  danger: — 
Held,  in  an  action  under  the  Employers* 
Liability  Act,  that  the  defendants  were 
liable.  Where  a  workman  is  put  to  work 
in  a  place  where  there  is  an  imminent  danger 
of  a  kind  not  necessarily  involved  in  the 
employment,  and  of  which  he  is  not  aware, 
but  of  which  the  employer  is  aware,  it  is 
the  employer's  duty  to  warn  the  workman 
of  the  danger.  Gunn  v.  Le  Roi,  23  C  L. 
T.  201,  10  B.  C.  R.  50. 

Employers*    Inability    Act,    B.    C.  — 

Negligence  —  Common  employment — Mine 
owner  and  contractor,]  —  H.  and  M.  con- 
tracted to  sink  a  winze  in  defendants'  mine 
at  a  certain  price  per  foot,  and  by  the  terms 
of  the  contract  the  direction  and  dip  of  the 
winze  were  to  be  as  given  by  the  defendants' 
engineers;  the  defendants  were  to  provide 
all  necessary  appliances,  etc. ;  H.  and  M.'s 
workmen  should  be  subject  to  the  approval 
and  direction  of  the  defendants'  superin- 
tendent, and  any  men  employed  without  the 
consent  and  approval  of  or  unsatisfactory 
to  such  superintendent  should  be  dismissed 
on  request.  A  hoisting  bucket  hung  on  a 
clevis  was  supplied  to  H.  and  M.  by  the  de- 
fendants, and  through  the  negligence  of  the 
defendants'  superintendent,  master  mechanic, 
or  shift  boss,  a  hook  substituted  for  the 
clevis  by  defendants,  at  the  request  of  H. 
and  M.,  got  out  of  repair,  in  consequence  of 
which  the  bucket  slipped  off  and  in  falling 
injured  the  plaintiff,  who  was  one  of  H.  and 
M.'s  workmen  engaged  in  sinking  the 
winze: — Held,  that  the  plaintiff,  being  sub- 
ject to  the  orders  and  control  of  the  de- 
fendants, was  acting  as  their  servant,  and 
the  doctrine  of  fellow-servant  applied,  and 
the  action  was  not  maintainable.  Hasting 
V.  Le  Roi  No.  2,  Limited,  23  0.  L.  T.  273, 
10  B.  C.  R.  9. 

Employers'    UabtUty    Act,    B.    C.  — 

Negligence  —  Findings  of  fact  —  Machinery 
in  mine  —  Defective  construction — Proxi- 
mate cause,] — An  elevator  cage  was  used 
in  defendants'  mine  for 'the  transportation 
of  workmen  and  materials  through  a  shaft 
over  eight  hundred  feet  in  depth.  It  was 
lowered  and  hoisted  by  means  of  a  cjible, 
which  ran  over  a  sheave-wheel  at  the  top  of 
the  shaft,  and,  to  prevent  accidents,  guide- 
rails  were  placed  along  the  elevator  shaft, 
and  the  cage  was  fitted  with  automatic  dogs 
or  safety  clutches,  intended  to  engage  upon 
these  guide-rails  and  hold  the  cage  in  the 
event  of  the  cable  breaking.  The  guide- 
rails  were  continued  only  to  a  point  about 
twenty-feet  below  the  sheave-wheel.  On  one 
occasion  the  engineman  in  charge  of  the 
elevator  carelessly  allowed  the  cage  to  as- 
cend higher  than  the  guide-rails  and  strike 
the  sheave-wheel  with  such  force*  that  the 
cable  broke,  and  the  safety  clutches  fail- 
ing to  act,  the  cage  fell  a  distance  of  over 
eight  hundred  feet,  smashed  through  a  bulk- 
head at  the  eight  hundred  foot  level,  and 
injured  the  plaintiff,  who  was  engaged  at 
the  work  for  which  he  was  employed  by  the 
defendants  about  fifty  feet  lower  down  in 
the  shaft.  In  an  action  to  recover  dam- 
ages for  the  injury  sustained,  the  jury  found 
that  the  proximate  cause  of  the  injury  was 
occasioned  by  the  non-continuance  of  th«' 
guide-rails,  which,  in  their  opinion,  caused 
the   safety-clutches   to   fail   in    their   action. 
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and  thereby  allowed  the  cage  to  fall : — Held, 
that  the  Court  ouerht  not,  on  appeal,  to  dis- 
turb the  verdict  entered  for  the  plaintiff,  as 
there  was  sufficient  evidence  to  support  the 
finding  of  fact  by  the  jury.  Judgment  in 
9  B.  C.  R.  62  reversed.  McKelvey  v.  Le 
Roi  Mining  Co.,  23  C.  L.  T.  61,  32  S.  C.  E. 
(J64. 

Employers'    Uabilltj    Act,    B.    C.  — 

Notice  of  injury  —  Want  of  —  Reasonable 
excuse  —  Prejudice  —  Et^idence.} — In  an 
action  for  damages  under  the  Ehnployers' 
IJability  Act  for  injuries  sustained  by  the 
plaintiff,  it  was  shewn  that  the  plaintiif  was 
without  means  and  for  some  weeks  after  the 
accident  was  unable  to  transact  any  busi- 
ness ;  and  that  the  defendants'  business  man- 
ager and  representative  saw  the  accident 
and  arranged  for  the  plaintiff's  admission 
into  the  hospital,  where  a  few  days  later  he 
discussed  with  him  the  cause  of  the  acci- 
dent : — Held,  that  the  circumstances  ex- 
cused the  want  of  notice  of  injury.  At  the 
close  of  the  plaintiff's  case  a  nonsuit  was 
moved  for,  on  the  ground  that  the  plaintiff 
had  not  proved  notice  of  injury,  and  the 
plaintiff  then  adduced  evidence  which  the 
Court  held  shewed  a  reasonable  excuse  for 
the  want  of  notice,  and  the  trial  proceeded. 
Before  closing  his  case  the  defendants'  coun- 
sel tendered  evidence  of  being  prejudiced 
by  want  of  notice. — HeUj  excluding  the  evi- 
dence, that  the  proper  time  to  shew  preju- 
dice was  while  the  question  of  reasonable 
excuse  was  still  open.  Lever  v.  McArthur, 
9  B.  C.  R.  417. 

Employers'    Uability    Aot,    B.    C.  — 

Railway  —  Contributory  negligence  —  Non- 
suit —  Jury.] — ^The  judgment  in  22  C.  L. 
T.  244,  8  B.  C.  R.  393.  affirmed.  Fawcett 
V.  Canadian  Pacific  Rw,  Co,,  32  S.  C.  R. 
721. 

Employers'  Liability  Aet,  Nova  Sootia 

— Railway  —  Defect  in  way  —  Voluntary 
incurring  of  risk  —  Contributory  negligence 
— Damages  —  Costs.} — ^The  plaintiff  was 
employed  as  a  brakesman  on  cars  that  were 
be' no:  loaded  with  stone  from  a  chute  on  the 
defendant  company's  line  of  railway.  At  a 
distance  of  150  to  200  feet  from  the  chute 
where  the  cars  were  loaded  was  a  second 
and  unused  chute  which  the  cars  were  re- 
quired to  pass  in  order  to  reach-  the  loading 
point.  The  track  sloped  from  the  point 
where  the  empty  ,cars  were  stationed  to  the 
point  where  they  were  filled,  and  as  soon 
as  one  car  was  filled  it  was  the  duty  of  the 
brakesman  to  release  the  brakes  and  allow 
another  car  to  run  down  the  track  and  take 
its  place.  The  gear  controlling  the  brake 
of  a  car  which  the  plaintiff  was  placing  in 
position  to  bp  filled  failed  to  work  properly, 
and  the  plaintiff  w^as  obliged  to  descend  for 
the  purpose  of  releasing  it.  As  he  was  at- 
tempting to  regain  his  position,  after  the 
car  had  started,  in  order  to  be  in  a  position 
to  control  it,  he  was  caught  between  the 
car  and  one  of  the  posts  supporting  the  un- 
used chute,  and  was  injured.  The  attention 
of  the  manager  of  the  defendant  company 
had  previously  been  called  by  the  plaintiff 
to  the  danger  of  accidents  from  this  cause, 
and  he  had  promised  to  have  it  remedied, 
but  nothing  was  done  till  after  the  accident, 
when   the  chute   was   removed.     The  plain- 


tiff had  been  eiaployed  by  the  company  for 
two  years  prior  to  the  happening  of  the  ac- 
cident, but  had  only  been  engaged  in  tikis 
particular  work  for  some  nine  days: — Hdd, 
that  the  position  of  the  post,  coapled  with 
the  position  from  which  the  empty  cars  had 
to  be  started,  constituted  a  defect,  and  should 
have  been  remedied  when  the  attention  of 
the  defendants'  manager  was  called  to  the 
danger  arising  from  it.  After  the  plaintiff 
had  notified  the  manager  of  the  danger, 
there  was  nothing  in  his  continuance  in  tiie 
defendants'  employ  from  which  to  infer  that 
he  voluntarily  incurred  the  risk.  Notwith- 
standing evidence  that  the  plaintiff  migfat 
have  got  on  the  car  in  another  way.  and 
thus  have  avoided  the  accident,  he  was,  on- 
der  the  circumstances,  only  aUled  upon  to 
use  a  reasonable  way  of  doing  what  be  was 
called  upon  to  do — ^not  the  safest  way— 
and  that  the  finding  of  the  jury  that  the 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence should  not  be  disturbed.  In  the  ab- 
sence of  evidence  of  permanent  injury,  the 
damages  assessed  ($850)  were  excessive  and 
should  be  reduced ;  no  costs  to  either  party. 
Day  V.  Dominion  Iron  and  Steel  Co^  36 
N.  S.  R.  113. 


Employment  in  mine  —  Negligenc 
Evidence  —  Damages.     Eustis  Mining  (7*. 
V.  Bean,  5  E.  L.  R.  257. 

Employment  of  child  —  Lease  of  part 
of  building  as  factory  —  Use  of  elevator  — 
Defective  condition  —  Liability  of  owners  of 
building  —  Implied  invitation  —  lAabiUty 
of  employers  —  Common  law  —  Workmen^s 
Compensation  Act  —  Factories  Aci-^nry.] 
— ^The  plaintiff,  a  child  under  fourteen  yean 
of  age,  was  injured  by  the  fall  of  a  goods 
elevator  used  by  his  employers  in  a  bnild- 
ing,  the  third  floor  of  which  they  rented  for 
the  purpose  of  their  business   of  manufac- 
turing  check   books.    By    the   leaae  to  the 
employers,  the  lessors  covenanted  to  give  the 
use,  together  with  the  other  tenants  in  the 
building,   to   the    lessees     (the    employers), 
their  agents,  clerks,  and  tenants,  of  the  eleva- 
tor   in    said    building    for    freight   purposes 
only,  in  each  day,  and  to  keep  the  same  in 
repair  and  good  working  order,  with  a  right 
of  way  to  and  from  the  elevator,  and  pro- 
Tided  that  the  lessors  should  not  be  liable 
for  any  damage  or  any  accident  to  any  mem- 
ber  of   said   lessees    or    any    of  their  em- 
ployees through  using  or  interfering  with  the 
elevator,   but   the   lessors   were   to  keep  the 
elevator  in  proper  running  order,  and  repair 
on  notice.     The  plaintiff   was  "helper"  to 
I.,  a  fellow  employee,  who  told  him  to  bring 
up  a  packing  case  from  the  basement;  the 
plaintiff   placed    it   on    the   elevator,   which 
stuck  on  the  way  up;  he  returned  to  I.  and 
reported,  and   I.   told  him  to  take  the  case 
off,  and  not  to  use  that  hoist,  but  another. 
The  plaintiff  went  down  stairs,  and  I.  heard 
nothing   more   of   him   until   he   was  found 
lying  on  the  elevator,  injured.    The  evidence 
did  not  shew  whether  the  packing  case  was 
on  or  off  the  elevator  when  the  plaintiff  was 
found.     The  elevator  was  out  of  older,  and 
the  inference  was  that  it  had  fallen: — HM 
that  the  plaintiff's  rights  as  against  the  les- 
sors  wholly   depended   upon  implied  invita- 
tion, and  any  invitation  to  use  the  elevator 
must    be    regarded    as    cancelled    when   the 
plaintiff  became  aware  that  it  was  oat  of 


8137 


TtLQiUQiESCE. 


3138 


order,  and  was  told  not  to  use  it;  and  the 
plaintiff^s  action  a^irainst  the  lessors  to  re- 
cover damases  for  his  injuries  failed.  — 
Heidf  also,  that  the  plaintiff's  action  against 
his  employers  also  failed  so  far  as  it  was 
based  upon  the  common  law  and  the  Work- 
men's Compensation  for  Injuries  Act;  upon 
the  former,  because,  upon  the  undisputed  eyi- 
denoe,  he  was  not  using  the  defective  eleva- 
tor as  an  elevator  at  the  time  of  his  injury, 
or,  if  he  was,  that  he  was  doing  so  in  de- 
fiance of  the  order  of  I.;  and  upon  the  lat- 
ter, because  the  jury  had  not  made  the  neces- 
sary findings  upon  which  to  base  a  judgment 
in  respect  of  the  order  given  by  I. — ^But,  by 
the  Ontario  Factories  Act,  R.  S.  O.  1897 
c.  256,  8.  3,  the  plaintiff's  employment  was 
wholly  unlawful,  and  a  primd  facie  case  un- 
der that  Act  was  made  simply  by  proof  of 
his  age,  the  employment  and  the  injury.  To 
such  primd  facie  case  no  answer  was  made; 
there  was  no  finding  of  contributory  negli- 
gence; and  the  employers'  premises  were, 
within  the  meaning  of  the  Act,  a  factory, 
of  which  the  elevator  formed  part.  The 
employers  were,  therefore,  liable  under  the 
Factories  Act  to  the  extent  of  $1,500.  Mere- 
dith, J. A.,  dissented  in  part.  Jonei  v.  Mor- 
ton Co.  Limited,  9  O.  W.  R.  500,  14  O.  L. 
R.   402. 

EBtployateiit  of  olilld  in  factory  — 

Factories  Act  —  Misrepresentation  as  to 
age  —  Dangerous  machinery  —  Warning  - — 
Negligence  —  Jury,^ — ^The  plaintiff,  a  boy 
of  ten,  represented  his  age  as  fourteen,  and 
vas  employed  by  the  defendants  in  their 
factory.  He  was  not  put  at  dangerous  work, 
bat,  in  going  to  his  work  through  a  room 
in  which  there  were  dangerous  machines, 
he  was  injured  by  one  of  them:  —  Ueldj 
Meredith,  J.,  dissenting,  that  the  provision 
of  the  Factories  Act,  R.  S.  O.  1897  c.  256, 
8.  3,  that  no  child  (as  defined  by  s.  2, 
S--8.  5)  shall  be  employed  in  a  factory,  is 
to  protect  young  children  from  dangerous 
employment  It  is  not  enough  to  take  the 
statement  of  a  child  as  to  his  age;  the  em- 
idoyer  must  satisfy  himself  by  reasonable 
means  that  the  applicant  for  work  is  of  the 
leqoisite  age;  and  it  is  for  the  jury  to  say 
whether  reasonable  precautions  have  been 
taken.  The  illegal  employment  may  be  evi- 
dence of  negligence.  Upon  the  facts  of  this 
case  it  was  for  the  jury  to  say  whether 
Bofficient  warning  had  been  given  by  the 
defendants  to  protect  the  plaintiff,  having 
regard  to  his  age  and  the  danger  of  the 
place.  Mcintosh  v.  Firsthrook  Bow  Co,,  24 
G.  U  T.  370,  8  O.  L.  R.  419,  3  O.  W.  R. 
^.  Affirmed  10  O.  L.  R.  526,  6  O.  W.  R. 
237. 

Employment  of  child  in  factory  — 

Negligence  of  foreman  —  Dangerous  ma- 
chines —  Neglect  to  caution  infant — Lia- 
bility of  employers  —  Superintendence  — 
Workmen's  Compensation  Act  —  Factories 
Act.  Lawson  v.  Packard  Electric  Co.,  10 
0.  W.  R.  525. 

Employment  of  child  in  factory  — 

Pleading  —  Declaration  —  Dismissal  of 
oUer  children  —  Insurance  against  acci- 
dents.] — ^The  allegations  in  the  declaration 
in  an  action  for  damages  for  injury  to  a 
child  under  14  years  of  age,  that  the  de- 
fendant has  admitted  liability  by  dismissing 


all  other  employees  of  the  same  age, 
and  also  that  the  defendant  carries  an  in- 
surance policy  against  accidents  to  em- 
ployees, are  irrelevant  and  illegal  and  will 
be  struck  out  on  inscription  in  law.  Harvey 
V.  Dominion  Tewtile  Co.,  8  Que.  P.  R.  202. 

Encasement  liy  contractor — Conirol — 
Defective  machinery  —  "Notice  —  Failure 
to  remedy  —  Common  employment.]  —  The 
sinking  of  a  winze  in  a  mine  belonging  to 
the  defendants  was  let  to  contractors,  who 
used  the  hoisting  apparatus  which  the  de- 
fendants maintained  and  operated  by  their 
servants,  in  the  excavation,  raising  and 
dumping  of  materials,  in  working  the  mine 
under  the  direction  of  their  foreman.  The 
winze  was  to  be  sunk  according  to  direc- 
tions from  defendants'  engineer,  and  the 
contractors'  employees  were  subject  to  the 
approval  and  direction  of  the  defendants' 
superintendent,  who  also  fixed  the  em- 
ployees' wages  and  hours  of  labour.  The 
plaintiff,  a  miner,  was  employed  by  the  con- 
tractors under  these  conditions,  and  was 
paid  by  them  through  the  defendants.  While 
at  his  work  in  th^  winze  the  plaintiff  was 
injured  by  the  fall  of  a  hoisting  bucket, 
which  happened  in  consequence  of  a  defect 
in  the  hoisting  gear,  which  had  been  re- 
ported to  the  defendants'  master-mechanic 
and  had  not  been  remedied : — Held,  afiirm- 
ing  the  judgment  in  10  B.  C.  R.  9.  23  C. 
L.  T.  273,  Taschereau,  C.J.C.,  dissenting, 
that  the  plaintiff  was  in  common  employ- 
ment with  the  defendants'  servants  engaged 
in  the  operation  of  the  mine,  and  that,  even 
if  there  was  a  neglect  of  the  duty  imposed 
by  statute,  in  respect  to  inspection  of  the 
machinery,  as  the  accident  occurred  in  con- 
sequence of  the  negligence  of  one  of  his 
fellow-servants,  the  defendants  were  excused 
from  liability  on  the  ground  of  common 
employment.  Hastings  v.  Le  Roi  No.  2, 
Limited,  24  C.  L.  T.  116,  34  S.  C.  R.  177. 

ETldenoe — Death  from  electrical  shock — 
Inference  as  to  cause  of  death  —  Jury  — 
Negligence  —  New  trial.] — ^The  plaintiff's 
son  and  another  labourer  were  directed  to 
clear  up  and  remove  the  rubbish  caused  by 
their  cutting  a  trench  in  the  concrete  floor 
of  an  alleyway  in  the  defendants'  power 
house.  The  alleyway  was  crossed  at  right 
angles  by  others,  on  each  side  of  which  were 
electric  machines  and  live  wires  within  arm's 
length  of  anyone  working  in  the  trench, 
one  of  the  latter  of  which  was  ruptured,  per- 
haps by  bending  in  constant  use.  The 
other  labourer  went  into  a  cross  alleyway 
where  the  live  wires  were,  although  there 
had  been  a  slat  nailed  across  it  when  the 
two  were  put  to  work;  and  was  sweeping 
towards  the  trench  the  litter  that  had  been 
scattered  about  when  he  suddenly  became 
unconscious  from  an  electric  shock.  The 
bodies  of  both  men  were  found  near  a 
switchboard,  plaintiff's  son  being  dead.  It 
was  shewn  that  there  was  a  rupture  in  the 
insulation  of  a  loose  loop  or  cable  hanging 
from  the  switchboard  directly  over  where 
the  survivor  was  lying  and  that  the  insula- 
tion of  the  wires  was,  with  respect  to  the 
voltage  passing,  insufficient  for  the  safety 
of  anyone  working  among  them,  and  that 
the  hanging  loop  might  easily  have  been 
better  guarded  than  it  was:  —  Held,  that 
there  was  evidence  which  could  not  be  prop- 
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eriy  withdrawn  from  the  jury,  and  a  non- 
suit was  set  aside,  and  a  new  trial  ordered. 
Criffiths  v.  Hamilton  Electric  and  Cataract 
Power  Co..  23  C.  L.  T.  293,  6  O.  L.  R.  296, 
2  O.  W.  R.  594. 

Evidence — Finding  of  jury — 'Nev)  trial-^ 
Verdict  —  Effect  of.] — The  plaintiff  claimed 
damages  under  LprB  Campbell's  Act  for  the 
loss  of  his  son,  who  was  killed  by  a  fall 
of  stone  in  the  defendants'  mine. — The  jury, 
in  answer  to  a  question  submitted  by  the 
trial  Judge,  found  that  the  specific  act  of 
negligence  that  caused  the  injury  was  the 
failure  of  the  defendants  to  properly  ex- 
amine the  face  of  the  wall  from  which  the 
rock  fell.  There  w^as  uncontradicted  evi- 
dence on  the  part  of  the  defendants  that 
several  of  the  oflScials  of  the  company,  before 
starting  work,  went  carefully  over  the  banks 
and  walls  for  the  purpose  of  ascertaining 
whether  they  were  safe: — Heldt  in  view  of 
this  evidence,  that  the  finding  of  the  jury 
was  not  justified,  and  that  there  must  be  a 
new  trial;  also,  that,  the  jury  having  placed 
their  verdict  on  this  one  ground  which  could 
not  be  justified  under  the  evidence,  the  Court 
could  not  give  a  wider  scope  to  their  answer 
80  as  to  embrace  other  acts  of  negligence 
pointed  out,  or  to  rectify  the  error  or  mis- 
understanding of  the  jury.  McDougall  v. 
Ainalie  Mining  d  Rto.  Co.  42  N.  S.  R.  226, 
4  E.  L.  R.  275. 

Evidenee  —  Long  continued  user.} — The 
fact  that  for  many  years  an  operation  has 
been  carried  on  in  the  same  way  and  with 
the  same  appliances  without  an  accident, 
while  strong  evidence  in  the  master's  favour, 
is  not  conclusive,  and  if  there  is  evidence  that 
the  system  is  defective  the  case  must  be  sub- 
mitted to  the  jury.  Judgment  of  a  Divi- 
sional Court  affirmed.  Osier,  J.A.,  dissent- 
ing. Commarford  v.  Empire  Limestone  Co., 
11  O.  L.  R.  119,  6  O.  W.  R.  1018. 

Eridenee  —  "Negligence  of  servant  cause 
of  disaster. ^ — In  an  action  for  negligence, 
brought  by  a  **  rapper  "  in  the  employ  of  the 
defendants,  it  appeared  that  a  chain  connected 
with  some  cars  of  the  defendants  broke  ow- 
ing to  defective  welding  and  the  breaking  of 
the  chain  caused  certain  cars  to  jump  the 
rail,  one  of  the  cars  striking  the  plaintiff 
and  injuring  him.  It  also  appeared,  how- 
ever, that  the  plaintiff  was  not  required  to 
be  where  he  was,  at  the  time  of  the  acci- 
dent, and  that  the  duty  of  **  rapping  "  could 
easily  have  been  performed  by  him  in  an- 
other and  safer  place: — Ueldj  that  the  acci- 
dent was  due  to  his  own  negligence.  Boyce 
v.  Nova  Scotia  Steel  Co.,  40  N.  S.  R.  558. 

Explosion — Verdict  of  jury  —  Absence  of 
exact  proof  of  cause  of  injury — Appeal.] — 
A  jury  having  found  that  an  explosion  oc- 
curred through  the  neglect  of  the  defendants 
to  supply  suitable  machinery  and  to  take 
proper  precautions,  and  that  the  resulting 
injury  to  the  plaintiff,  a  workman  in  the 
employment  of  the  defendants,  was  not  in 
any  way  due  to  his  negligence,  the  verdict 
was  upheld  by  the  unanimous  judgment  of 
two  Courts: — Held,  reversing  the  judgment 
in  Dominion  Cartridge  Co.  v.  McArthur,  22 
C.  L.  T.  5,  31  S.  C.  R.  302,  which  w^ent  upon 
the  ground  that  there  was  no  exact  proof  of 
the  fault  which  certainly  caused  the  injury, 


that,  although  proof  to  that  effect  may 

sonably  be  required  in  particular  cases,  it 
is  not  so  where  the  accident  is  the  woik  of 
a  moment,  and  its  origin  and  cause  incapable 
of  being  detected.  McArthur  y.  Dommion 
rartridge  Co.,   [1905]  A.  C.  72, 

Explosion  of  boiler  in  rolllnff  adll 

— Defective  appliances  —  Reasonable  care — 
Common  law  liability — Incompetency  of  fel- 
low servant — ^Workmen's  Compensation  Aa 
— Damages.  Woods  v.  Toronto  Bolt  A  Forg- 
ing Co.,  Bunsiord  v.  Toronto  Bolt  d  Forg- 
ing Co.,  6  O.  W.  R.  637,  11  O.  L.  R.  216. 

Explosion  of  dsmamite  —  Cardessness 
in  thauAng — FaUure  to  foUov)  directions  — 
Exposure  to  direct  heat  without  screm,]  — 
Plaintiff,  as  administrator  for  Leone  Lanata. 
who  was  killed  by  an  explosion  of  dynamite 
which  he  was  thawing  out  while  in  the  em- 
ployment of  defendants,  brought  action  to 
recover  $5,000  damages,  allenng  negUgenoe 
on  the  part  of  defendants.— Teetzel,  J.,  on 
the  findings  of  the  jury,  entered  judgment  in 
favour  of  the  plaintiff  for  $2,000.— Court  of 
Appeal  dismissed  defendants'  appeal  with 
costs.  Meredith,  J.A.,  dissenting.  Strmti  ?. 
Toronto  Construction  Co.  (1911),  19  0.  W. 
R.  88.  2  O.  W.  N.  1067. 

Explosion  of  furaaoe — Absence  of  de- 
fect—Art. 1054,  C.  C.— Precautions  —  A'o 
negligence  or  fault  of  master.] — The  owner 
of  an  industrial  establishment  is  not  respon- 
sible for  accidents  which  may  occur  to  the 
workmen  in  the  running  of  the  machines, 
etc.,  except  for  such  as  may  occur  by  rea- 
son of  his  fault  and  the  onus  of  proof  is  on 
the  victim  who  sues  for  recovery  of  damages. 
Therefore,  an  explosion  in  a  furnace  not 
caused  by  a  defect  in  it,  but  which  might 
have  resulted  from  the  fault  of  the  work- 
man ordered  to  stop  it  up  after  a  leakage, 
will  not  render  the  master  liable  for  the  in- 
jury suffered  by  the  workman.  Art  1054, 
C.  C,  which  makes  a  person  responsible  for 
damage  caused  by  the  things  he  has  under 
his  care,  is  not  applicable,  because  the  fur- 
nace did  not  cause  the  explosion.  The  mas- 
ter cannot  be  blamed  for  not  having  fumisbe<i 
the  workman  with  a  mask  and  spectade^; 
the  particular  fact  that  in  the  case  in  qae^- 
tion  the  victim  had  been  injured  in  the  ftcp 
and  eyes  was  not  to  be  foreseen.  This  pre- 
caution, moreover,  could  not  prevent  or  di- 
minish the  danger  of  explosion  and  would 
only  affect  its  consequences.  Dou^t  v. 
Shawinigan  Carbide  Co.,  35  Que.  S.  C.  385. 

Explosion  of  tea  am — ^Damages^Tipt 
to  waiter.  Richelieu  d  Ontario  Navigotio*' 
Co.  V.  Barman,  3  E.  L.  IL  128. 

Factories  Act  —  Dangerous  machine  — 
Want  of  guard  —  Impracticability  of  secure 
guard — Findings  of  jury.  Beelcy  v.  Cai»«- 
dian  Westinghouse  Co.,  9  O.  W.  R.  73d. 

Factories  Act  —  Bangerous  machine  -* 
Want  of  guard  —  Notice  —  NegHgemce  — 
Liability.] — The  neglect  of  the  owner  of  • 
factory  to  furnish  a  dangerous  machine  with 
a  guard  as  prescribed  by  the  regnlatioDs 
made  in  virtue  of  Art.  3022,  R.  S.  Q^  »• 
pecially  after  notice  to  conform  thereto 
given  by  an  insuector  of  factories,  is  a 
fault  which  makes  him  responsible  for  acci- 
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dents  which  result  from  the  want  of  a  guard. 
B&omger  v.  Detjardins  Co.,  29  Que.  S.  C.  1. 


FactoTles  Aot,  Ontario — Negligence — 
Unguarded  machinery — Proximate  cause,] — 
The  plaintiff,  a  workman  in  a  pulp  factory, 
whose  duty  it  was  to  take  the  pulp  away 
from  a  drier,  had  to  climb  up  a  step-ladder 
to  get  on  a  plank  in  front  of  the  drier.  The 
step-ladder  was  movable  and  placed  close 
to  a  revolving  cog-wheel.  On  returning  from 
the  drier  on  one  occasion,  another  workman, 
accidentally  or  intentionally,  removed  the 
ladder  as  the  plaintiff  was  about  to  step  on 
it,  and  before  he  could  recover  his  balance 
his  leg  was  caught  in  the  cog-wheel  and  so 
crashed  that  it  had  to  be  amputated.  In 
an  action  against  the  factory  owners  the  jury 
foond  that  the  injured  workman  was  not 
negligent  or  careless ;  that  the  removal  of  the 
ladder  would  not  have  caused  the  accident  if 
the  wheel  had  been  properly  guarded,  and  the 
ladder  fastened  to  the  floor:  and  that  the 
non-guarding  and  fastening  was  negligence  of 
the  defendants: — Heldj  affirming  the  judg- 
ment of  the  Court  of  Appeal.  3  O.  L.  R. 
eOO,  22  C.  L».  T.  208,  that  the  evidence  justi- 
fied the  findings:  and  that  the  proximate 
cause  of  the  accident  was  the  want  of  a 
proper  guard  on  the  wheel  and  fastening 
of  the  ladder  to  the  floor,  for  which  the  de- 
fendants were  liable.  Myer$  y.  Sault  8te. 
Marie  Pulp  Co^  23  C.  L.  T.  81,  33  S.  C.  R. 
23. 

TmmtoirY — Defective  system — ^Negligence — 
Jury — ^Workmen's  Compensation  Act.  Alew- 
ander  v.  Miles,  2  O.  W.  R.  305. 

Fmetory  —  Elevator  —  Defects  —  Safe- 
guards— Signals  —  Negligence — Findings  of 
jury.  Leeder  v.  Toronto  Biscuit  Co.,  1  O. 
W.  B.  687. 


.  —  Machinerjr  —  Guard  —  Jury 
—General  verdict — Pleading — Notice  of  acci- 
dent   Pearce  v.  Elwell,  2  O.  W.  R.  515. 

Fttetory — Negligence — Findings  of  jury — 
Finding  of  Judge — Consent — Notes  of  evi- 
dence. Walton  v.  Wetland  Vale  Mfg.  Co., 
1  O.  W.  R.  839. 

Fmll  of  scaffold.] — Defective  construc- 
tion —  Want  of  inspection  —  Contributory 
negligence.     Day  ▼.  Miles,  2  E.  L.  R.  254. 

Fatal  injury  to  workman  —  Fellow- 
servant — Action  hy  tcidoto — Lord  CampbelVs 
Act — Trial— Jury — Misdirection — Practice — 
New  trial.] — ^The  plaintiffs  husband  while 
in  defendants'  employ,  was  killed  by  a  fall- 
ing plank.  She  succeeded  at  three  trials  and 
motion  for  another  trial  now  dismissed.  At 
the  last  trial  plaintiffs  counsel  read  extracts 
from  judgments  of  dissenting  appellate 
lodges.  Doubt  expressed  as  to  right  to  do 
m.  Fellow-servant  doctrine  not  applicable. 
it  y.  Jamieson,  7  E.  L.  R.  175. 


_  of  Jnrjr — Defective  apparatus — 
Absence  of  test — Misdirection — Evidence  — 
Damages  —  Excess,]  —  When  an  explosion 
causing  damage  to  an  employee  occurred 
through  the  defective  state  of  a  steam 
fed  coil  encased  in  a  metal  urn,  and 
therefore    not    visible,    a    finding    by     the 
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jury  that  the  employer  was  at  fault  for  not 
having  had  the  apparatus  properly  tested, 
is  consonant  with  law. — 2.  The  instruction 
by  the  trial  Judge  to  the  jury  that  the  de- 
fendant could  relieve  himself  from  liability 
by  proving  that  he  could  not  have  prevented 
the  explosion  and  consequent  damage,  with- 
out adding  (when  he  was  not  specially  asked 
by  the  defendant  to  do  so)  that  the  evidence 
established  the  impossibility  of  ascertaining 
the  defect  in  the  coil  before  the  explosion, 
was  no  misdirection. — 3.  When  damages  from 
an  explosion  consist  of  total  inability  to  work 
and  acute  suffering  during  three  months, 
bodily  disfigurement,  diminished  sense  of 
hearing,  and  permanent  impairment  of  phy- 
sical strength,  tb  a  table-waiter  on  a  steam- 
boat, whose  earnings  are  about  $50  a  month 
during  the  season  of  navigation,  a  verdict  of 
$6,000  is  not  so  grossly  excessive  that  it 
should  be  set  aside.  Richelieu  d  Ontario 
Navigation   Co.  v.   Dorman,   16  Que.  K.   B. 

Finding  of  Jnry  —  Evidence  —  Con- 
tributory negUpenee  —  Voluntary  acceptance 
of  risk — Practice — Submission  of  questums  to 
sury.] — ^The  defendants  employed  a  competent 
foreman  to  construct  and  operate  a  chute  by 
means  of  which  to  deliver  saw-logs  from  a 
point  considerably  above  the  beach  down  to 
the  sea.  In  the  operation  of  the  chute,  it 
was  necessary  to  use  an  engine  with  which 
to  release  logs  which  should  stick  fast  in  their 
descent  The  plaintiff,  who  was  employed  by 
the  defendants  in  the  operation  of  the  engine, 
was  struck  by  a  log  and  injured,  and,  in  an 
action  to  recover  damages  for  his  injuries, 
the  jury  found  that  he  received  his  injuries 
by  reason  of  the  fact  that  the  engine  was 
placed  too  close  to  the  chute,  and  awarded 
him  $4,5(K>  damases.  The  accident  happened 
within  a  few  days  after  the  plant  was  put 
in  operation,  and  the  foreman  was  experi- 
menting to  ascertain  where  to  place  the  en- 
gine so  as  to  obtain  the  best  results.  A 
day  or  two  before  the  accident  it  was  moved 
from  a  higher  position  down  to  that  which 
it  occupied  when  the  accident  occurred.  The 
verdict  was  based  upon  the  common  law,  and 
not  upon  the  Employers'  Liability  Act : — 
Held,  that  there  was  evidence  to  support  the 
finding  of  the  jury,  and  that  it  amounted 
to  a  finding  of  a  defective  system,  for  which 
the  defendants  were  responsible.  —  Ainslie 
Mining  and  Rw.  Co.  v.  McDougall,  42  S.  C. 
R.  420,  followed. — Per  Macdonald,  0. J.A. : — 
In  effect  the  verdict  negatived  contributory 
negligence  and  voluntary  acceptance  of  the 
risk,  and  there  was  evidence  to  justify  thes<3 
conclusions.  —  Per  Martin,  J. A.,  the  estab- 
lished practice,  in  actions  for  negligence,  of 
submitting  questions  to  the  jury,  should  have 
been  followed  by  the  trial  Judge.  Fakkema 
v.  Brooks  Scanlon  O'Brien  Co.  (1910>,  15 
W.  L.  R.  493.  15  K.  C.  R.  401. 

Affirmed  44  S.  C  R.  412. 

Findings  of  jury — E  vldev  ce — A  ppcal.  ] 
— Although  the  Court  to  which  an  appeal  is 
made  from  the  verdict  of  a  jury  in  4in  ac- 
tion brought, by  a  workman  against  his  em- 
ployer for  injuries  alleged  to  have  been 
caused  by  the  employer's  negligence,  feels 
grave  doubt  as  to  whether  the  evidence  was 
such  as  to  justify  reasonable  men  in  render- 
ing a  verdict  for  the  plaintiff  upon  it,  and 
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erly  withdrawn  from  the  jury,  and  a  non- 
suit was  set  aside,  and  a  new  trial  ordered. 
Griffiths  V.  Hamilton  Electric  and  Cataract 
Power  Co.,  23  C.  L.  T.  293,  6  O.  L.  R.  296, 
2  O.  W.  R.  594. 

Evidence — Finding  of  jur^ — 'Sew  trial — 
Verdict  —  Effect  of,] — The  plaintiff  claimed 
damages  under  Lprcl  Campbell's  Act  for  the 
loss  of  his  son,  who  was  killed  by  a  fall 
of  stone  in  the  defendants*  mine. — The  jury, 
in  answer  to  a  question  submitted  by  the 
trial  Judge,  found  that  the  specific  act  of 
negligence  that  caused  the  injury  was  the 
failure  of  the  defendants  to  properly  ex- 
amine the  face  of  the  wall  from  which  the 
rock  fell.  There  was  uncontradicted  evi- 
dence on  the  part  of  the  defendants  that 
several  of  the  oflScials  of  the  company,  before 
starting  work,  went  carefully  over  the  banks 
and  walls  for  the  purpose  of  ascertaining 
whether  they  were  safe: — Heldy  in  view  of 
this  evidence,  that  the  finding  of  the  jury 
was  not  justified,  and  that  there  must  be  a 
new  trial ;  also,  that,  the  jury  having  placed 
their  verdict  on  this  one  ground  which  could 
not  be  justified  under  the  evidence,  the  Court 
could  not  give  a  wider  scope  to  their  answer 
80  as  to  embrace  other  acts  of  negligence 
pointed  out,  or  to  rectify  the  error  or  mis- 
understanding of  the  jury.  McDougall  v. 
Ainslie  Mining  d  Rto.  Co,  42  N.  S.  R.  226, 
4  E.  L.  R.  275. 

Evidenee  —  Long  continued  user.] — The 
fact  that  for  many  years  an  operation  has 
been  carried  on  in  the  same  way  and  with 
the  same  appliances  without  an  accident, 
while  strong  evidence  in  the  master's  favour, 
is  not  conclusive,  and  if  there  is  evidence  that 
the  system  is  defective  the  case  must  be  sub- 
mitted to  the  jury.  Judgment  of  a  Divi- 
sional Court  affirmed,  Osier,  J.A.,  dissent- 
ing. Commarford  v.  Empire  Limestone  Co., 
11  O.  L.  R.  119,  6  O.  W.  R.  1018. 

Evidenee  < —  Negligence  of  servant  cause 
of  disaster. ] — In  an  action  for  negligence, 
brought  by  a  *'  rapper  "  in  the  employ  of  the 
defendants,  it  appeared  that  a  chain  connected 
with  some  cars  of  the  defendants  broke  ow- 
ing to  defective  welding  and  the  breaking  of 
the  chain  caused  certain  cars  to  jump  the 
rail,  one  of  the  cars  striking  the  plaintiff 
and  injuring  him.  It  also  appeared,  how- 
ever, that  the  plaintiff  was  not  required  to 
be  where  he  was,  at  the  time  of  the  acci- 
dent, and  that  the  duty  of  *'  rapping  "  could 
easily  have  been  performed  by  him  in  an- 
other and  safer  place: — Held,  that  the  acci- 
dent was  due  to  his  own  negligence.  Boyce 
v.  Nova  Scotia  Steel  Co.,  40  N.  S.  R.  558. 

Explosion — Verdict  of  jury  —  Absence  of 
exact  proof  of  cause  of  injury — Appeal.} — 
A  jury  having  found  that  an  explosion  oc- 
curred through  the  neglect  of  the  defendants 
to  supply  suitable  machinery  and  to  take 
proper  precautions,  and  that  the  resulting 
injury  to  the  plaintiff,  a  workman  in  the 
employment  of  the  defendants,  was  not  in 
any  way  due  to  his  negligence,  the  verdict 
was  upheld  by  the  unanimous  judgment  of 
two  Courts : — Held,  reversing  the  judgment 
in  Dominion  Cartridge  Co,  v.  McArthur,  22 
C.  I^  T.  5,  31  S.  C.  R.  392,  which  went  upon 
the  ground  that  there  was  no  exact  proof  of 
the  fault  which  certainly  caused  the  injury, 


that,  although  proof  \o  that  effect  may  rea- 
sonably be  required  in  particular  cases,  it 
is  not  so  where  the  accident  is  the  work  of 
a  moment,  and  its  origin  and  cause  incapabk 
of  being  detected.  McArihur  v.  Dominiou 
Cartridge  Co.,   [19051  A.  C.  72. 

Explosion  of  boiler  in  rolling:  mill 

— Defective  appliances  —  Reasonable  care — 
Common  law  liability — Incompetency  of  fel- 
low servant — Workmen's  ComjpensatJon  Act 
— Damages.  Woods  v.  Toronto  Bolt  d  Ftrrg- 
ing  Co.,  Dunsford  v.  Toronto  Bolt  d  Forg- 
ing Co.,  6  O.  W.  R.  637,  11  O.  I*.  R.  216. 

Explosion  of  dsmamite  —  Caretestnest 
in  thatoing — Failure  to  follow  directions  — 
Exposure  to  direct  heat  without  Mcreon,]  — 
Plaintiff,  as  administrator  for  Leone  Lanata. 
who  was  killed  by  an  explosion  of  dynamite 
which  he  was  thawing  out  while  in  the  em- 
ployment of  defendants,  brought  action  to 
recover  $5,000  damages,  alleging  ne^igeDoe 
on  the  part  of  defendants.— ^eetzel,  J.,  on 
the  findings  of  the  jury,  entered  judgment  in 
favour  of  the  plaintiff  for  $2,000. — Coort  of 
Appeal  dismiiraed  defendants'  appeal  witk 
costs.  Meredith,  J.A.,  dissenting.  Strati  f. 
Toronto  Construction  Co.  (1911),  19  O.  W. 
R.  88.  2  O.  W.  N.  1067. 

Explosion  of  fnraaoe — Absence  of  it- 
feet — Art.  105k,  C.  0. — Precautions  —  A'o 
negligence  or  fault  of  master.} — ^The  owner 
of  an  industrial  establishment  is  not  respon- 
sible for  accidents  which  may  occur  to  the 
workmen  in  the  running  of  the  machinei, 
etc.,  except  for  such  as  may  occur  by  rea- 
son of  his  fault  and  the  onus  of  proof  is  <« 
the  victim  who  sues  for  recovery  of  damages. 
Therefore,  an  explosion  in  a  furnace  not 
caused  by  a  defect  in  it,  but  which  might 
have  resulted  from  the  fault  of  the  work- 
man ordered  to  stop  it  up  after  a  leakage, 
will  not  render  the  master  liable  for  the  in- 
jury suffered  by  the  workman.  Art.  1054, 
C.  C,  which  makes  a  person  responsible  for 
damage  caused  by  the  things  he  has  under 
his  care,  is  not  applicable,  because  the  fur- 
nace did  not  cause  the  explosion.  The  mas- 
ter cannot  be  blamed  for  not  having  furnished 
the  workman  with  a  mask  and  spectacles: 
the  particular  fact  that  in  the  case  in  ques- 
tion the  victim  had  been  injured  in  the  face 
and  eyes  was  not  to  be  foreseen.  This  pre- 
caution, moreover,  could  not  prevent  or  di- 
minish the  danger  of  explosion  and  woold 
only  affect  its  consequences.  Doucet  t. 
Shawinigan  Carbide  Co.,  35  Que.  S.  C  385. 

Explosion  of  tea  am — Damages-— Tips 
to  waiter.     Richelieu  d  Ontario  NavigaUoM' 
Co,  V.  Darman,  3  E.  L.  R.  128. 

Faetories  Acrt  —  Dangerous  machine  — 
Want  of  guard  —  Impracticability  of  secure 
guard — ^Findings  of  juiy.  DeeUy  v.  Cono- 
dian  Westinghouse  Co,,  9  O.  W.  R,  736. 

Factories  Act  —  Dangerous  machine  — 
Want  of  guard  —  Notice  —  Ne^Hgence  — 
Liability.} — The  neglect  of  the  owner  of  t 
factory  to  furnish  a  dangerous  machine  with 
a  guard  as  prescribed  by  the  regulatioDS 
made  in  virtue  of  Art.  3022,  R.  S.  Q.,  es- 
pecially after  notice  to  conform  thereto 
given  by  an  inspector  of  factories,  is  a 
fault  which  makes  him  responsible  for  acci- 
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dents  which  result  from  the  want  of  a  guard. 
B&anger  v.  Desjardint  Co.,  29  Que.  S.  C.  1. 


Fftctories  Aot,  Ontario — Negligence — 
Unguarded  machinery — Proafimate  cause.] — 
The  plaintiif,  a  workman  in  a  pulp  factory, 
whose  duty  it  was  to  take  the  pulp  away 
from  a  drier,  had  to  climh  up  a  step-ladder 
to  get  on  a  plank  in  front  of  the  drier.  The 
itep-Iadder  was  movable  and  placed  close 
to  a  reToWing  cog-wheel.  On  returning  from 
the  drier  on  one  occasion,  another  workman, 
aoddentally  or  intentionally,  removed  the 
ladder  as  the  plaintifit  was  about  to  step  on 
it,  and  before  he  could  recover  his  balance 
hu  leg  was  caught  in  the  cog-wheel  and  so 
crashed  that  it  had  to  be  amputated.  ^  In 
an  action  against  the  factory  owners  the  jury 
found  that  the  injured  workman  was  not 
negligent  or  careless ;  that  the  removal  of  the 
ladder  would  not  have  caused  the  accident  if 
the  wheel  had  been  properly  guarded,  and  the 
ladder  fastened  to  the  floor;  and  that  the 
non-guarding  and  fastening  was  negligence  of 
the  defendants: — Held,  affirming  the  judg- 
ment of  the  Court  of  Appeal,  3  O.  L.  R. 
fiOO,  22  C.  L.  T.  208,  that  the  evidence  justi- 
fied the  findings;  and  that  the  proximate 
cause  of  the  accident  was  the  want  of  a 
proper  guard  on  the  wheel  and  fastening 
of  the  ladder  to  the  floor,  for  which  the  de- 
fendants were  liable.  Myers  v.  Sauli  Ste. 
Marie  Pulp  Co,,  23  C.  L.  T.  81,  33  S.  C.  R. 
23. 

Fftctory — Defective  system — ^Negligence — 
Jary — Workmen's  Compensation  Act.  Alew- 
ander  v.  Miles,  2  O.  W.  R.  305. 

Faetory  —  Elevator  —  Defects  —  Safe- 
suard»— Signals  —  Negligence — Findings  of 
jary.  Leeder  v.  Toronto  Biscuit  Co,,  1  O. 
W.  R.  687. 


—  Machinery  —  Guard  —  Jury 
—General  verdict — Pleading — Notice  of  acci- 
dent   Pearce  v.  Elwell,  2  O.  W.  R.  515. 

Faetoiy — Negligence — Findings  of  jury — 
Finding  of  Judge — Consent — Notes  of  evi- 
dence. Walton  V.  Welland  Vale  Mfg,  Co., 
1  O-  W.  R.  839. 

Fan  of  scaffold.! — Defective  construc- 
tion —  Want  of  inspection  —  Contributory 
negligence.     Day  v.  Miles,  2  E.  L.  R.  254. 

Fatal  injury  to  'workman  —  Fellow- 
iervant — Action  by  widow — Lord  CamphelVs 
Act — TriaJ— i/«ry — Misdirection — Practice — 
Hew  trioL] — The  plaintiffs  husband  while 
in  defendants'  employ,  was  killed  by  a  fall- 
ing plank.  She  succeeded  at  three  trials  and 
motion  for  another  trial  now  dismissed.  At 
the  last  trial  plain tiff*s  counsel  read  extracts 
from  judgments  of  dissenting  appellate 
Judges^  Doubt  expressed  as  to  right  to  do 
io.  Fellow-servant  doctrine  not  applicable. 
Harris  v.  Jamieson,  7  E.  L.  R.  175. 

Flndlns  of  jury — Defective  apparatus — 
Absence  of  test — Misdirection — Evidence  — 
Damages  —  Espcess,]  —  When  an  explosion 
causing  damage  to  an  employee  occurred 
through  the  defective  state  of  a  steam 
fed  ooU  encased  in  a  metal  urn,  and 
therefore    not    visible,    a    finding    by    the 
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jury  that  the  employer  was  at  fault  for  not 
having  had  the  apparatus  properly  tested, 
is  consonant  with  law. — 2.  The  instruction 
by  the  trial  Judge  to  the  jury  that  the  de- 
fendant could  relieve  himself  from  liability 
by  proving  that  he  could  not  have  prevented 
the  explosion  and  consequent  damage,  with- 
out adding  (when  he  was  not  specially  asked 
by  the  defendant  to  do  so)  that  the  evidence 
established  the  impossibility  of  ascertaining 
the  defect  in  the  coil  before  the  explosion, 
was  no  misdirection.^-3.  When  damages  from 
an  explosion  consist  of  total  inability  to  work 
and  acute  suflfering  during  three  months, 
bodily  disfigurement,  diminished  sense  of 
hearing,  and  permanent  impairment  of  phy- 
sical strength,  tb  a  table-waiter  on  a  steam- 
boat, whose  earnings  are  about  $50  a  month 
during  the  season  of  navigation,  a  verdict  of 
$6,000  is  not  so  grossly  excessive  that  it 
should  be  set  aside.  Richelieu  d  Ontario 
Navigation  Co,  v.  Dorman,  16  Que.  K.  B. 
ro. 

Finding:  of  Jnry  —  Evidence  —  Con- 
tributory negligence  —  Voluntary  acceptance 
of  risk — Practice — Submission  of  questions  to 
jury.] — The  defendants  employed  a  competent 
foreman  to  construct  and  operate  a  chute  by 
means  of  which  to  deliver  saw-logs  from  a 
point  considerably  above  the  beach  dovm  to 
the  sea.  In  the  operation  of  the  chute,  it 
was  necessary  to  use  an  engine  with  which 
to  release  logs  which  should  stick  fast  in  their 
descent  The  plaintiff,  who  was  employed  by 
the  defendants  in  the  operation  of  the  engine, 
was  struck  by  a  log  and  injured,  and,  in  an 
action  to  recover  damages  for  his  injuries, 
the  jury  found  that  he  received  his  injuries 
by  reason  of  the  fact  that  the  engine  was 
placed  too  close  to  the  chute,  and  awarded 
him  $4,5(K)  damaires.  The*  accident  happened 
within  a  few  days  after  the  plant  was  put 
in  operation,  and  the  foreman  was  experi- 
menting to  ascertain  where  to  place  the  en- 
gine so  as  to  obtain  the  best  results.  A 
day  or  two  before  the  accident  it  was  moved 
from  a  higher  position  down  to  that  which 
it  occupied  when  the  accident  occurred.  The 
verdict  was  based  upon  the  common  law,  and 
not  upon  the  Employers'  Liability  Act: — 
Held,  that  there  was  evidence  to  support  the 
finding  of  the  jury,  and  that  it  amounted 
to  a  finding  of  a  defective  system,  for  which 
the  defendants  were  responsible.  —  Ainslie 
Mining  and  Rw,  Co.  v.  McDougall,  42  S.  C. 
R.  420,  followed. — Per  Macdonald,  C. J.A. : — 
In  effect  the  verdict  negatived  contributor.v 
negligence  and  voluntary  acceptance  of  the 
risk,  and  there  was  evidence  to  justify  thes«» 
conclusions.  —  Per  Martin.  J.A.,  the  estab- 
lished practice,  in  actions  for  negligence,  of 
submitting  questions  to  the  jury,  should  have 
been  followed  by  the  trial  Judge.  Fakkema 
V.  Brooks  Scanlon  O^Brien  Co,  (1910),  15 
W.  L.  R.  493.  15  B.  C.  R.  401. 

Affirmed  44  S.  C.  R.  412. 

Findings  of  jury — Evidence — Appeal.] 
— Although  the  Court  to  which  an  appeal  is 
made  from  the  verdict  of  a  jury  in  4in  ac- 
tion brought, by  a  workman  against  his  em- 
ployer for  injuries  alleged  to  have  been 
caused  by  the  employer's  negligence,  feels 
grave  doubt  as  to  whether  the  evidence  was 
such  as  to  justify  reasonable  men  in  render- 
ing a  verdict  for  the  plaintiff  upon  it,  and 
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whether  the  jury  were  not  influenced  by 
sympathy  irrespective  of  the  weight  of  evi- 
dence, yet  in  the  present  state  of  the  law  as 
laid  down  in  the  leading  cases,  the  appeal 
must  be  dismissed  if  there  was,  in  support 
of  the  verdict,  any  evidence  that  the  Court 
could  not  say  the  jury  ought  not  to  have  be- 
lieved, however  slight  and  however  contra- 
dicted by  apparently  more  reliable  testimony 
it  may  have  been.  Mclniyre  v.  Holliday, 
18  Man.   L.   R.  535,  10  W.   L.   R.  558. 

Findings  of  jnry — Fault  of  foreman  of 
icork  —  Negligence  —  Workmen*8  Compen- 
sation Act.] — Deceased,  a  workman  in  de- 
fendants* employ,  was  killed,  it  was  alleged, 
owing  to  their  negligence.  A  car  on  which 
he  was  making  repairs  fell  and  injured  him. 
Action  was  brought  by  his  widow  and  infant 
child  for  damages  under  the  Ontario  Fatal 
Injuries  Act.  The  jury  found  defendants 
negligent  in  not  placing  planks  under  the 
trestles  used  to  support  the  car  while  being 
repaired.  They  also  found  system  of  trestles 
defective  and  awarded  damages: — Heldy  on 
appeal,  that  damages  must  be  allowed  under 
Workmen's  Compensation  Act,  as  deceased 
was  not  killed  through  use  of  a  defective 
trestle  system,  but  because  of  a  leg  of  a 
trestle  giving  way  from  insufficient  founda- 
tion. The  limit  is  not  three  years*  wages 
of  deceased,  but  the  estimated  earnings  of 
one  in  the  same  grade,  and  employed  in 
like  employment.  Judgment  reduced  to 
$2,000.  Lappage  v.  Canadian  Pacific,  13  O. 
W.  R.  118. 

Findings  of  jnry — NeiD  triah] — In  con- 
structing the  bins  for  an  elevator,  a  staging 
had  to  be  raised  as  the  work  progressed  by 
ropes  held  by  men  standing  on  the  top  until 
it  could  be  secured  with  dogs  placed  under- 
neath. When  secured,  workmen  stood  on  the 
staging  and  nailed  planks  to  the  sides  of  the 
bin.  The  planks  were  run  along  a  tramway 
at  the  side  of  the  bins  by  rollers  and  thrown 
oCE  to  the  side  of  the  bin  farthest  from  the 
tramway.  While  two  men  on  the  top  of  a  bin 
were  holding  up  the  staging  until  it  could  be 
secured,  a  plank  being  thrown  struck  another 
on  top  of  the  adjoining  pile  and  knocked  it 
off.  In  falling  it  hit  the  men  on  top  of  the 
bin,  and  they  were  precipitated  to  the  bot- 
tom and  one  of  them  killed.  In  an  action 
by  his  widow  against  the  contractor  for  build- 
ing the  elevator,  25  questions  were  submitted 
to  the  jury,  and  on  their  answers  a  verdict 
was  entered  for  the  plaintiff: — Held^  Iding- 
ton,  J.,  dissenting,  that,  while  the  falling  of 
the  plank  caused  the  accident,  there  was  no 
finding  that  the  same  was  due  to  negligence 
of  tbe  defendant,  nor  any  that  the  death 
of  the  deceased  was  due  to  negligence  for 
which,  under  the  evidence,  the  defendant  was 
responsible.  Therefore,  and  because  many 
of  the  questions  submitted  were  irrelevant  to 
the  issue  and  may  have  confused  the  jury, 
there  slionld  be  a  new  trial.  Jamieson  v. 
Earrii,  25  C.  L.  T.  79.  35  S.  C.  R.  625. 

Findings  of  Jnry — Workmen's  Compen- 
sation Act — Damages  —  Negligence.]  —  The 
Court  of  Appeal  held  that  the  accident  in 
question,  according  to  the  evidence  and  the 
jury's  findings,  was  due  to  defects  in  an 
iron  bar  not  remedied  as  they  should  have 
been  owing  to  negligence  of  a  person  en- 
trusted by  defendants  with  that  duty.  Dam- 
ages therefore  must  be  awarded   under  the 


Workmen's  Compensation  Act,  not  at  oooi- 
mon  law,  and  they  were  reduced  from  $4,500 
to  $1,500.  BagnaU  v.  Durham,  13  O.  W.  B. 
164. 

Fire  in  bnilding — Death  of  servant— 
Order  of  foreman  —  Damages  —  AppedL]  — 
A  fire  having  broken  oat  in  a  tobacco  factory 
in  which  children  were  employed,  the  fore- 
man on  the  highest  floor  of  the  buildixig  or- 
dered the  work-people,  who  had  commenced 
to  descend,  to  return  to  their  places,  ctyins 
out  that  there  was  no  danger — ^in  which  he 
was  mistaken.  The  smoke  from  the  fire  after- 
wards reaching  this  floor,  the  children  there 
at  work  became  alarmed  and  ran  to  a  win- 
dow. The  respondents'  daughter,  one  of  these 
children,  whether  through  fright  or  beizts 
pushed  by  her  companions,  threw  herself  oat 
of  the  window  and  was  killed.  Those  who 
remained  easily  escaped  by  the  stairs  or  tbe 
lifts: — Held,  that  the  primary  cause  of  the 
child's  death  was  the  fact  of  the  foreman 
hindering  the  work-people  from  descending* 
which  they  could  easily  have  done,  and,  al- 
though the  foreman  had  acted  in  good  faith, 
he  had  committed  an  imprudence  for  whidi 
the  appellant,  the  master,  was  liable. — 'OaX 
the  foreman  having  thus  placed  the  child  in 
a  perilous  position,  in  which  fright  took  away 
from  her  the  use  of  her  reason,  or  at  least 
made  her  believe  that  she  could  save  herself 
only  by  throwing  herself  out  of  the  window, 
the  appellant  was  liable. — ^The  judgment  of 
the  Judge  of  first  instance  fixing  the  amonnt 
of  damages  cannot  be  set  aside  except  ifft 
reasons  which  would  justify  the  setting  aside 
of  the  verdict  of  a  jury.  Levi  y.  Reed,  6  S. 
C.  R.  432,  followed.  Macdonald  ▼.  TMiss- 
deau,  8  Que.  Q.  B.  449. 

Foreman  of  mine  —  Conirihutw^f  neg- 
ligence —  Voluntary  assumption  of  risk  — 
Findings  of  jury  —  Inconclusiveness  —  Neis 
trial — Costs,] — Action  for  damages  lor  in- 
juries sustained  by  plaintiff,  while  workinf 
for  defendants,  in  their  mine.  EridcDoe 
shewed  that  plaintiff  was  injured  by  water 
rushing  through  the  mine,  and  that  he  had 
been  warned  that  when  a  rush  of  water  oc- 
curred he  should  lie  on  the  side  of  the  flame 
in  the  tunnel,  instead  of  which  he  endeaToored 
to  get  out  of  the  tunnel  at  its  month  when 
he  heard  the  rush  of  the  water,  but  was  over^ 
taken  and  so  injured.  The  following  ques- 
tions were  left  to  the  jury,  who  made  the  fol- 
lowing answers:  (1)  Have  the  defoidanti 
or  their  servants  done  anything  which  per- 
sons of  ordinary  care  and  skill,  under  tbe 
circumstances,  would  not  have  done,  or  have 
they  or  their  servants  omitted  to  do  anything 
which  persons  of  ordinary  care  and  ridll, 
under  the  circumstances,  would  have  done; 
if  so,  what  was  it?  A.  We  agree  that  tbe 
foreman  might  have  explained  the  danger 
more  fully  to  the  men.  (2)  Have  the  defend- 
ants or  their  servants  by  any  such  act  or  com- 
mission or  omission  caused  injury  to  tbe 
plaintiff?  A.  To  a  certain  extent  they  have. 
(3)  If  you  find  .  .  .  that  the  defendants 
or  their  servants  are  guilty  of  any  act  or 
omission,  who  was  the  person,  if  any,  wbo 
committed  such  act  or  made  such  omission? 
A.  The  foreman  F.  (4)  Did  the  plaintiff  do 
anything  which  a  person  of  ordinary  care 
and  skill  would  not  have  done,  under  tbe 
circumstances,  or  omit  to  do  anything  which 
a  person  of  ordinary  care  and  skill  would 
have  done,  under  the  circumstances,  and 
thereby  contribute  to  the  accident?    A.  We 
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think    the   plaintiff   might  have   used   better 
judgment      (5)    Did   the  plaintiff,  knowing 
the  nature  and  condition  of  the  works,  and 
folly  appreciating  the  risk  of  accident  he  ran 
by  working  in  the  tunnel  referred  to,  under 
the  circumstances  Yoluntarily  assume  to  take 
such   riak  upon  himself?     A.  We  agree  that 
the   plaintiff  did  to  a  certain  extent  appre- 
ciate Ills  danger,  but  not  fully  under  the  cir- 
camstances.     (6)   If  the  plaintiff  is  entitled 
to  recover,  what  is  a  fair  sum  to  allow  by 
way    of   damages?     A.   We   think   that    the 
plaintiff  is  entitled  to  $900  damages.     Judg- 
ment was  entered  for  the  plaintiff  upon  these 
findings,  and  the  defendants  appealed : — Held, 
that   the  answers  of  the  jury  were  neither 
condofliTe  nor  satisfactory,  and  there  should 
be  a  new  trial ;  no  costs  of  the  former  trial ; 
bat  costs  of  the  appeal  to  the  defendants. — 
Per    Dn^as,   J.: — ^The   main   point   was   not 
whether  F.  had  sufficiently  explained  the  dan- 
ger  to  the  men,  including  the  plaintiff,  or 
whether  the  plaintiff  himself  might  have  used 
better  judgment,  realising  to  a  certain  extent 
to  what  danger  he  was  exposed,  but  whether 
the   men   should  have  been  exposed  to  that 
danger  by  F.     Although  the  plaintiff  knew 
of  the  danger,  there  was  no  implication  of  law 
against  him  by  reason  of  such  knowledge  (s. 
6    of    the    Employers'    Liability    Ordinance, 
1906)  ;  and  the  question  whether  he  was  in 
fact   volens  should   have  been  answered   by 
the  jury.     And  the  indefinite  answer  of  the 
jnry  to  the  4th  question  was  not  properly  a 
<m4««g  of  contributory  negligence. — Per  our- 
imm: — Section  515  of  the  Judicature  Ordin- 
ance baying  been  amended  in  1907  by  restrict- 
ing the  powers  of  the  Court,  the  Court  can 
now  only  find  facts  which  are  not  inconsistent 
with  the  findings  of  the  jury. — Per  Craig,  J. : 
— ^There  was  no  finding  of  negligence  on  the 
part    of   the   defendants  causing  the   injury. 
Btcb  if  the  jury  had  that  negligence  in  mind, 
finding  "  to  a  certain  extent "  is  not  a  find- 
ing of  negligence  which  would  warrant  a  ver- 
dict for  damages.     There  must  be  a  finding 
that    there   was    negligence   which    was    the 
proximate  cause  of  the  injury.    The  whole  of 
the  findings,  boiled   down,   meant  that  both 
parties    might    have    used    better    judgment. 
There   was  no  finding  of  contributory  negli- 
gence, though  the  evidence  might  sustain  one. 
The  Question  whether  the  plaintiff  was  or  was 
not  rolenM  should  have  been  decided  by  the 
jury.     The  jury  might  have  brought  in  a  gen- 
eral verdict;  Aey  were  not  bound  to  answer 
the  questions;  the  trial  Judge  was  wrong  in 
telling  them  that  they  must  answer  the  ques- 
tions; the  answer  to  the  last  question,  how- 
ever, was  not  intended  as  a  general  verdict, 
but  as  a  fixing  of  the  quantum  of  damages. 
— Review    of   the   authorities. — Judgment   of 
Macaulay,    J..    15    W.    L.    R.    83,    reversed. 
Skoropaia  v.  Yukon  Gold  Co,   (Yuk.  1911), 
16  W.  L.  R.  ITS. 

Impairing  fitness  of  servant  to  do 
work — Injury  resulting  from  —  Infant  — 
Claims  of  parent  for  expenses  and  loss  of 
timcl — ^An  employer  who  keeps  his  servant 
(tmtJnuously  at  work  for  an  undue  number 
of  hoars,  makes  himself  liable  for  the  result 
m  damages  of  an  accident  to  such  servant  in 
the  ordinary  discharge  of  his  duty,  caused  by 
Lis  inability  from  fatigue  to  use  the  skill 
and  care  required. — 2.  The  father  of  the  ser- 
vant ander  age,  in  the  above  circumstances, 
has  a  right  of  action  against  the  employer 
to  recover  his  expense  and  loss  of  time  in 
<^ring  for  his  son,  and  for  the  medical  at- 


tendance for  which  he  has  made  himself  re- 
sponsible, but  not  for  loss  resulting  from  the 
diminished  earning  capacity  of  his  son  in  the 
future.  Great  Northern  Ry,  Co.  v.  Couture, 
14  Que.  K.  B.  316. 

Inoonolnsive  verdict  —  Course  of  trial 
— Parties  hound  hy — Effect  of  s.  66  of  Su- 
preme Court  Act,  1904 — Praoticcl — In  an 
action  for  damages  for  personal  injuries  sus- 
tained by  a  workman  engaged  in  decking 
logs,  caused  by  the  alleged  negligence  of  the 
defendants  in  supplying  a  team  of  horses 
unfit  for  the  work,  the  jury  found  that  the 
team  was  unfit ;  that  the  accident  was  caused 
by  reason  of  such  unfitness ;  and  that  the 
plaintiff  did  not  have  a  full  knowledge  and 
appreciation  of  the  danger: — Held,  affirming 
a  judgment  in  the  plaintiff's  favour,  that,  al- 
though the  findings,  read  alone,  did  not  es- 
tablish any  legal  liability  on  the  part  of  the 
defendants,  yet,  as  the  issues  for  the  jury 
were  limited  to  the  questions  submitted  to 
them,  and  as  the  defendants'  negligence  was 
treated  by  all  parties  as  an  inference  arising 
from  the  defect  charged,  a  finding  of  the  ex- 
istence of  the  defect  involved  a  finding  of 
negligence.  The  provisions  of  s.  66  of  the 
Supreme  Court  Act,  1904,  are  applicable  to 
an  appeal  in  an  action  tried  and  decided  be- 
fore the  provisions  were  enacted.  The  said 
section  has  not  wholly  repealed  the  rule  that 
a  litigant  is  bound  by  the  way  in  which  he 
conducts  his  case.  The  proviso  of  that  sec- 
tion giving  a  party  the  privilege  of  having 
his  right  to  have  the  issues  for  trial  submit- 
ted to  the  jury,  enforced  by  appeal,  without 
any  exception  having  been  taken  at  the  trial* 
does  not  give  a  right  of  new  trial  in  cases 
where  counsel  settle  by  express  stipulation 
the  issues  of  fact  for  the  jury,  or  where  the 
issues  submitted  are  accepted  on  both  sides 
as  the  only  issues  on  which  the  jury  is  to 
be  asked  to  pass.  Scott  v.  Femie  Lumber 
Co,,  25  C.  L.  T.  51,  11  B.  C.  R.  91. 

Independent  contractor  —  Fellow-ser- 
vant— Combined  neffligence.]  —  While,  as  a 
general  rule,  the  negligence  of  a  contractor 
prudently  selected  is  not  the  negligence  of 
those  who  employ  him,  this  principle  is  sub- 
ject to  two  exceptions:  (1)  where  by  the 
terms  of  the  contract,  control  or  supervision, 
with  power  to  direct  changes  in  its  execution, 
is  reserved  to  the  employer  so  that  the  work 
may  be  regarded  in  a  sense  as  the  joint  oper- 
ation of  both ;  (2)  where  the  other  principle 
applies  whereby  the  employer  is  obliged  both 
by  common  law  and  statute  to  have  his  works 
suitable  for  the  operations  to  be  carried  on  in 
them  with  reasonable  safety.  —  Where  the 
negligence  of  a  master  combines  with  that 
of  a  fellow-servant  and  both  contribute  to 
the  accident,  the  servant  injured  may  recover 
from  the  master.  —  Where  a  contractor, 
through  his  men,  did  certain  shoring,  not 
upon  any  plan  or  method  of  his  own,  nor 
because  any  term  of  his  contract  obliged  him, 
but  in  conformity  with  the  directions  of  an 
apent  of  his  employer : — Held,  that  he  did  not 
do  the  work  as  an  "  independent  contractor." 
Daniel  v.  Metropolitan  Ry.  Co,,  L.  R.  5  H. 
L.  61,  Howe  V.  Finch,  17  Q.  B.  D.  187,  and 
Moore  v.  Gimson,  5  Times  L.  R.  177,  distin- 
guished. McKecgan  v.  Cape  Breton  Coal, 
etc.,  Co.,  40  N.  S.  R.  566. 

Independent  contractor  —  Jury,'^  — 
An  employer  is  liable  for  the  consequences, 
not  of  danger,  but  of  negligence.     He  per* 
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forms  his  duty  when  he  furnishes  machinery 
of  ordinary  and  reasonable  safety.  Reason- 
able safety  means  safety  according  to  the 
usages,  habits,  and^brdinary  risks  of  the  busi- 
ness. No  jury  can  be  permitted  to  say  that 
the  usual  and  ordinary  way  commonly 
adopted  by  those  in  the  same  business  is  a 
negligent  way  for  which  liability  shcUl  be 
imposed.  It  is  only  so  far  as  a  duty  arises 
on  the  part  of  the  employer  to  provide  proper 
means  or  precautions  so  as  to  make  the  ser- 
vice reasonably  safe,  and  when  a  breach  of 
that  duty  is  a  cause  of  injury,  that  a  right 
of  action  accrues  to  the  person  injured.  K. 
entered  into  an  agreement  with  the  defend- 
ant company  to  draw  the  coal  and  debris  pro- 
duced in  the  mine  from  the  places  at  which 
the  miners  worked  to  the  pit  bottom,  and  to 
carry  from  the  pit  bottom  to  the  workmen 
certain  things  required  in  their  work,  and 
K.  agreed  to  provide  competent  and  efficient 
drivers.  The  vehicles  used  were  cars  run- 
ning on  a  railway  track  and  drawn  by  a 
horse.  The  plaintiff  was  employed  by  K. 
as  a  driver,  and  while  so  employed  was  in- 
jured. On  the  evidence  set  out  in  the  case, 
notwithstanding  certain  adverse  answers  to 
questions  submitted  to  the  jury,  and  the  trial 
Judge's  judgment  thereon  for  the  plaintiff: 
— Heldt  that  the  plaintiff  had  failed  to  prove 
negligence  on  the  part  of  the  defendants.  (2) 
That  if  the  evidence  established  negligence  on 
the  part  of  K.,  resulting  in  the  injury  to  the 
plaintiff,  as  was  the  inferential  finding  of  the 
jury,  K.  was  an  independent  contractor,  for 
whose  conduct  the  defendants  were  not  liable. 
The  judgment  for  the  plaintiff  was  set  aside 
and  a  judgment  directed  to  be  entered  for  the 
defendants.  Patton  v.  Alberta  Railway  and 
Coal  €o.,  2  Terr.  L.  R.  438. 

They  are  further  bound  to  see  that  none 
but  trained  workmen  are  made  to  work  at, 
or  operate,  dangerous  machinery,  or,  at  least, 
that  the  inexperienced  be  only  allowed  to  do 
so  under  the  supervision  of  skilled  foremen. 
Allis-ChamherB'Bullock  Co,  v.  Bolduc,  6  E. 
L.  R.  185i  18  Que.  K.  B.  332. 

Infant  —  Dangerous  machine  —  'Negli- 
gence— Duty  to  warn  —  Superintendence  — 
Workmen's  Compensation  Act.^ — The  plain- 
tiff, a  boy  under  fifteen,  was  engaged  by  the 
foreman  of  the  defendants'  factory  to  help 
any  one  who  needed  help  on  a  certain  floor, 
except  one  man  who  was  doing  piecework. 
He  had  been  helping  a  man  who  was  operat- 
ing a  stamping  machine,  to  put  plates  through 
the  machine,  and  the  former  leaving  for  a 
few  minutes,  he  took  hold  of  the  press  and 
endeavoured  to  get  a  plate  out,  and,  appar- 
ently through  his  inadvertently  touching  the 
foot  press,  the  die  came  down  upon  his  hand, 
and  he  lost  three  fingers.  It  was  admitted 
that  the  machine  was  a  dangerous  machine: 
— Held  (Glute,  J.,  dissenting),  that  the  de- 
fendants were  liable  under  s.  3,  s.-s.  2,  of  the 
Workmen's  Compensation  Act,  R.  S.  O. 
1897,  c.  160,  inasmuch  as  the  foreman,  whilst 
exercising  superintendence,  was  negligent  in 
not  pointing  out  to  the  plaintiff  which  of  the 
machines  were  dangerous,  and  cautioning  and 
instructing  him  as  to  them,  and,  if  it  was  in- 
tended that  he  should  not  attempt  to  oper- 
ate any  of  them,  expressly  forbidding  him  to 
do  so.  Lawson  v.  Packard  Electric  Co,,  16 
O.  U  R.  1,  11  O.  W.  R.  72. 

Infant  —  Factory  —  Dangerous  hole  — 
Ouard — Report  of  inspector  —  Contributory 
negligence — Reduction  of  damages,]  —  The 


sixteen  year  old  son  of  the  plaintiff  was  em- 
ployed by  the  defendant  in  his  mill  to  throw 
out  the  waste  made  by  a  machine  called  to 
"  edger."  During  his  moments  of  leisure— 
and  without  having  been  requested  to  do  w 
— ^he  helped  a  man  who  was  working  a  "  bat- 
ter"  or  machine  for  trimming  the  end  of 
planks.  At  a  time  when  he  was  not  coco- 
pied,  he  went  to  look  out  of  the  mill,  and, 
in  passing  near  the  saw  of  the  butter,  whicb 
was  placed  above  a  hole  from  two  feet  to 
one  and  a  half  deep,  he  fell  into  this  Mf. 
and  one  of  his  arms  was  mutilated  by  tin* 
saw.  It  was  proved  that  he  knew  this  bole, 
which  was  afterwards  covered  by  the  em- 
ployer:— Held,  that  there  was  oontribatory 
negligence  on  the  part  of  the  boy,  and  tiiai 
the  damages  awarded  by  the  Court  of  fint 
instance  should  be  reduced.  2.  That  the  fsct 
that  the  report  of  the  inspector  of  butona 
stated  that  the  null  was  fitted  up  in  aoesrd- 
ance  with  the  law  did  not  relieve  the  em- 
ployer from  liability,  seeing  that  the  hw 
requires  that  openings  in  the  floor  should  be. 
as  far  as  possible,  surrounded  vnth  protectiiiK 
apparatus.  Nault  v.  0*8haughne9ay,  19  Qoe. 
S.  C.  448. 

Infant — Imprudence.] — The  owner  of  a 
factory  who  employs  children  in  it  should 
take  all  necessary  precautions  to  protect  than 
against  the  consequences  of  acts  which,  al- 
though in  the  case  of  adults  they  would  be 
imprudent,  are  such  as  might  be  expected  in 
the  case  of  children,  but  he  is  not  responsible 
for  accidents  which  the  limited  prudence  to 
be  expected  from  a  child  would  have  pre- 
vented. RobitaiUe  v.  White,  19  Que.  8.  C. 
431. 

Infant — Machiirry — Neuliffenfi*  of  fon*- 
man.  Holman  v.  Tiftir.i  /'riniina  rv.  1  n. 
W.  R.  7,  338,  756. 

Injured  chopping  hay  —  \ew  marhiHr  , 
— Lack  of  evidence  of  knowledge  of  defendant 
of  any  defects — Carelessness  of  plaintif.]— 
Plaintiff  was  injured  while  chopping  bar 
with  a  machine  provided  by  defendant,  bj 
reason  of  alleged  defects  in  the  machine:— 
Held,  that  the  evidence  shewed  that  this 
machine  was  nearly  new  and  was  made  by  a 
reputable  manufacturer,  and  if  there  wen* 
any  defects  in  the  machine  such  defects  werp 
not  brought  to  the  knowledge  of  defendant: 
that  the  accident  was  attributable  to  ptab- 
tiff's  own  want  of  care  in  feeding  the  madbio<* 
by  unnecessarily  placing  his  fingers  too  near 
to  the  rollers,  whereby  his  hand  was  drawn 
into  the  knives.  Action  dismissed.  Bemmie 
V.  Verrall  (1909),  14  O.  W.  R.  1905.  1  O. 
W.  N.  222. 

Injury  by  ezolosion  —  Res  ipsa  lo^»- 
tur — Dangerous  substance  stored  on  premisf* 
of  manufacturers  of  explosives  —  Damages.  I 
— Action  for  damages  for  personal  iiyari*^ 
received  by  plaintiff  owing  to  an  explosion  in 
defendants'  works,  occurring  as  alleged  by 
defendants*  negligence: — Held,  on  the  evi- 
dence that  there  was  no  negligence.  Bes  iff^ 
loquitur  not  applicable.  Fletcher  v.  Af- 
lands,  L.  R.  3  H.  L.  330,  cannot  apply  to  the 
carrying  on  of  the  manufacture  of  explo- 
sives. Action  dismissed.  Clarkson  v.  Hamii- 
ton,  10  W.  L.  R.  102. 

Injnry  oavsed  by  things  —  Who  kt 

the  keeping  of  a  thing  t — Tool  tn  a  shop— 
Workmen*s  superior — Proof — Presumption  «j 
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negligence — New  and  dangerous  machinea  — 
DuHea  of  superiors — Lack  of  precaution  to 
protect  the  workmen.} — It  is  not  necessarily 
the  owner  who  is  responsible  for  the  injury 
done  by  it  (Art.  1055,  C.  C),  but  the  one 
who  has  it  under  his  keeping,  who  takes 
advantage  of  it  and  makes  use  of  it.  A  tool 
in  a  factory  is  not  under  the  keeping  of  the 
workmen  who  use  it,  but  of  the  overseer,  the 
owner  or  the  tenant,  or  the  keeper  for  him- 
i^lf,  under  whataoerer  title,  of  the  establish- 
ment The  liability  for  keeping  the  thing 
depends  on  a  presumption  of  negligence,  and 
hence  the  claimant  of  indemnity  is  not  bound 
to  bring  forward  proof  of  it.  The  overseer 
of  a  factory  where  dangerous  machines  are 
used  is  bound  to  furnish  for  the  workmen 
means  of  protection  against  accidents,  and 
in  the  case  of  new  machines  whose  working 
is  still  in  the  experimental  stage,  ought  to 
take  the  minutest  precautions  to  this  end. 
His  failure  to  do  so  is  negligence  which 
renders  him  liable  for  accidents  arising  there- 
from. Doucet  V.  Carbide  Co.,  18  Que.  K.  B. 
271. 

lajnrjr  to  and  conaequent  death  of 
■errant  —  Negligence  —  Servant  not  acting 
in  course  of  duty  —  Voluntary  incurring  of 
risk — No  duty  owing  hy  master  —  Contribu- 
tory negligence.'} — ^Action  by  widow  of  de- 
oeaaed  for  damages  for  his  death  caused,  as 
aUeged,  by  defendant's  negligence.  Deceased 
was  suffocated  in  trying  to  save  life  in  a 
tannel  fire: — Held^  that  deceased,  having  no 
duty  at  the  fire,  nor  the  defendants  any  duty 
to  keep  fire  from  that  section  of  the  tunnel, 
th^  deceased  not  being  employed  where  the 
tire  occurred,  and  being  a  volunteer,  acting 
deliberately,  the  defendants  are  not  liable. 
KimhaU  V.  Butler  (1909),  14  O.  R.  360. 

Injnry  to  and   death   of  servant  — 

Action  by  widow  for  damages — findings  of 
joiy — ^Accident — Cause  of.  Markle  v.  Simp- 
son Brick  Co.,  9  O.  W.  R.  436,  10  O.  W. 
R.9. 

Injnry  to  servant  —  Absence  of  negli- 
genee — Dangerous  work  —  Voluntary  expo- 
Mure.} — ^Action  for  damages  for  personal  in- 
jnries  sustained  by  plaintiff  while  in  defend- 
ant's service  owing  to  latter's  negligence : — 
lidi,  there  was  no  breach  of  duty  in  the  first 
daim  and  that  the  second  was  an  accident. 
Hogan  v.  Butler  (1909),  14  O.  W.  R.  341. 


lajnrj  to  servant  —  Negligence  of  both 
muter  and  servant  —  Common  fault.} — A 
verdict  by  a  jury  that  injuries  sustained  by 
the  plaintiff  were  caused  by  the  fault  and 
negiigenoe  of  both  parties  to  the  suit — of  the 
plaintiff,  by  remaining  in  a  position  of  danger 
after  having  been  warned  off,  and  of  the 
defendants  by  inadequate  supervision  of  the 
work  carried  on — ^is  a  proper  finding  of  com- 
nxm  fault  ifaute  commune)  ;  the  Court  is 
boand  by  it;  and  the  defendants  are  not 
«ititled  to  a  nonsuit  thereunder  on  the 
eroand  that  the  plaintiff's  fault  was  not 
ni^rely  contributory  negligence,  **  but  the 
principal  and  immediate  cause  of  the  acci- 
deat"  Cf.  Tooke  v.  Bergeron,  27  S.  C.  R. 
5W.  Bloval  V.  Clinton  Fireproofing  Co.  of 
Cnaia,  29  Que.  S.  C.  481. 

lajvry  to  wolnnteer  —  Machinery  — 
.M^*« — Duty — Delegation.  Pimperton  v. 
^c^eaaie,  1  O.  W.  R.  335. 


Interoolonlal  Railway  —  Injury  to 
person — Liability  of  Crown  in  tort.} — ^Ac- 
tion for  damages  for  death  of  plaintiff's  hus- 
band, an  employee  of  the  Intercolonial  Rail- 
way. The  tried  Judge  gave  judgment  for 
plaintiff.  Appeal  to  Supreme  Court  of  Can- 
ada dismissed,  following  Armstrong  ▼.  The 
King,  40  S.  C.  R.  220.  The  cause  of  the 
action  arose  during  the  lifetime  of  the  late 
Queen  Victoria:  —  Held,  that  it  did  not 
abate.  ** Actio  personalis  moritur  cum  per- 
sona,'* does  not  apply.  Rex  v.  Desrosiers,  6 
E.  L.  R.  119. 

Jnry  —  Apparatus  causing  injury — New 
trial.} — To  entitle  plaintiff  to  judgment  in  an 
action  under  the  Employers'  Liability  Act, 
the  jury's  findings  must  shew  that  it  was  rea- 
sonably and  practically  necessary  for  him  to 
use  the  apparatus  causing  the  injury.  Where 
the  facts  proved  shew  absence  of  such  neces- 
sity a  new  trial  will  not  be  granted.  Davies 
V.  Le  Roi  Mining  and  Smelting  Co.  7  Brit. 
Col.  L.  R.  6. 

Killed  by  derrick — Duty  of  master — 
Findings  of  jury  —  Damages,  $1,000.}  — 
Plaintiff  brought  action  to  recover  damages 
for  the  death  of  their  husband  and  father, 
who  was  killed  by  the  fall  of  a  derrick  in 
defendant's  quarry,  where  deceased  was  em- 
ployed, alleged  to  have  been  caused  by  the 
negligence  of  defendant.  The  jury  found  in 
plaintiffs'  favour  and  assessed  their  dam- 
ages at  $1,000. — Mulock,  C.J.Bx.D.,  entered 
judgment  accordingly. — Divisional  Court  dis- 
missed defendant's  appeal  with  costs.  Mo- 
Donald  V.  Murphy  (1910),  17  O.  W.  R.  968, 
2  O.  W.  N.  475.  ^ 

Kno'wiedse  of  danger  —  Warning.}  — 
Plaintiff  was  employed  in  defendants'  planing 
mill  from  1st  Oct.  to  18th  Dec.,  1908,  and  on 
last-named  date,  when  operating  a  machine 
known  as  a  joiner,  had  3  fingers  of  his  right 
hand  injured  so  as  to  necessitate  amputation. 
Plaintiff,  to  the  knowledge  of  defendants,  was 
inexperienced  in  operating  such  a  machine. 
He  received  some  instruction  from  the  fore- 
man, by  whom  he  was  put  to  work  at  this 
particular  machine  on  day  of  his  injury,  he 
having  previously  worked  at  other  machines. 
This  was  a  dangerous  machine: — Held,  upon 
evidence,  Beck,  J.,  dissenting,  that  judgment 
of  Harvey,  C.J.,  dismissing  the  action,  on 
ground  that  no  negligence  was  shewn,  should, 
be  affirmed. — ^That  the  danger  was  one  of 
which  plaintiff  could  judge  as  well  as  defend- 
ants; there  was  nothing  latent  or  concealed, 
and  no  increased  danger  was  shewn  which 
would  require  a  warning,  under  the  principle 
which  lays  that  duty  upon  the  master.  — 
Per  Beck,  J. : — Evidence  shewed  a  dangerous 
machine,  known  to  defendants  to  be  so;  an 
inexperienced  workman;  dangers  obvious, 
even  to  an  inexperienced  man,  so  long  as  the 
tables  were  level;  dangers  much  increased 
when  the  tables  were  so  adjusted  as  to  be 
out  of  level;  the  machine  so  adjusted;  that, 
though  the  method  of  adjustment  was  ex- 
plained, the  increased  danger  was  not  ex- 
plained; and  an  accident  happening  to  the 
workman  while  the  conditions  increasing  the 
dangers  existed.  Upon  these  facts,  there  was 
a  prima  facie  case  of  negligence  which  shoiUd 
have  been  submitted  to  the  jury,  if  there  had 
been  a  jury ;  and  there  was  a  reasonable  pro- 
bability that  plaintiff  would  not  have  suf- 
fered the  injury  but  for  negligence,  that  is, 
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the  want  of  warning  and  instructions  on  the 
part  of  defendants,  and  that  the  consequent 
inference  should  be  drawn,  in  the  absence  of 
evidence  to  rebut  it. — Young  v.  Hoffman 
Manufacturing  Co.,  [1907]  2  K.  B.  Wft  and 
Dominion  Natural  Oas  Co,  v.  CoIUm.  [1909] 
A.  G.  640,  speoifllly  rpforred  to.  WiUiams  v. 
Western  Planing  MilU  Co.  (1910),  16  W.  L. 
R.  13,  Alta.  L.  R. 

UabiUtj  for  tort— Ar*.  105^  C.  C.]— 
One  who  contracts  with  an  electric  company 
"  to  erect  such  poles,"  including  wires,  cross- 
arms,  trimming  of  trees,  etc.,  as  shall  be 
ordered  "  by  its  chief  engineer,  and  in  a  man- 
ner satisfactory  to  him,"  is  not  a  person  un- 
der control  of  the  company,  nor  its  servant 
or  workman,  within  the  meaning  of  Art.  1054 
C.  C.  Hence,  the  company  is  not  liable  in 
damages  to  the  owner  of  trees,  of  which  the 
contractor  cuts  branches,  so  as  to  spoil  their 
beauty  or  expose  them  to  decay.  Oagon  v. 
Saraguay  Klecfric  Light  and  Potcer  Co, 
(1909),  36  Que.  S.  C.  227. 

Uability  for  tort  —  Employers'  Ka- 
lility  for  injuries  to  workmen  —  Duty  of 
employer — Instructions,  ioarnings  and  orders 
to  workmen  against  dangers  of  employment 
— Duty  to  insure  compliance  unth  orders.} — 
An  employer  who  instructs  his  workmen  in 
a  manner  of  operating  his  machinery,  warns 
them  of  the  danger  of  using  their  hands  to  it, 
and  gives  orders  forbidding  them  to  do  so, 
is  further  bound  to  see  that  his  orders  are 
carried  out  and,  if  he  becomes  aware  that 
they  are  disregarded,  notwithstanding  re- 
peated warnings,  he  must  resort  to  some 
other  means,  such  as  fine  or  dismissal,  to 
insure  compliance  with  them,  otherwise  he 
will  be  liable,  as  participator  in  a  common 
fault,  for  the  damages  caused  by  accidents. 
Karavokiris  v.  Canadian  Rubber  Co,  (1909), 
36  Que.  S.  C.  425. 

Liability  of  master  for  medical  at- 
tendance —  Contract  —  Privity  —  Implied 
authority—"  Hospital  fund."  Struthers  v. 
Canadian  Copper  Co.,  2  O.  W.  R.  748,  6  O. 
Iv.  R.  374. 

Liability  of  master  for  negligence 
of  servant — Injury  to  third  person — Want 
of  skill.] — The  defendants  were  engaged  by 
M.  T.  &  Co.,  to  remove  furniture  from  one 
place  to  another.  It  became  necessary  to 
lower  some  tables  from  an  upper  window, 
and  the  plaintiff,  who  was  not  in  the  employ- 
ment of  the  defendants,  but  was  employed 
by  M.  T.  &  Co.,  was  directed  to  stand  below, 
and,  by  the  use  of  a  long  board,  keep  the 
tables  clear  of  the  windows  below.  While 
he  was  so  engaged  a  table,  which  was  badly 
tied  by  defendants*  men,  fell  down  and  the 
plaintiff's  legs  were  fractured: — Held,  that 
as  the  defendants  alone  had  charge  of  the 
removal,  so  far  as  the  actual  performance 
and  mode  of  operation  were  concerned,  re- 
sponsibility for  their  employee's  want  of  skill 
in  not  properly  securing  the  tables,  attached 
to  the  defendants,  and  they  were,  therefore, 
liable  for  the  result  of  the  accident.  Wil- 
liams V.  Cunningham,  23  Que.  S.  C.  2GS. 

Liability  of  person  cbargcd  as  em- 
ployer— Failure  of  evidence  to  establish  re- 
lationship— Findings  of  jury — Nonsuit — Evi- 
dence of  defendants.  Miller  v.  Woods,  3  O. 
W.  R.  809. 


Lineunan  working  on  telcgrapb  pele 

— Injury  by  live  wire — Jury  —  Evideocp— 
Findings — Liability — Third  parties  —  Belief 
over.  Wright  v.  Port  Hope  Electric  Co..  11 
O.  W.  R.  318. 

Machinery  —  Defective  appliances.]  — 
Action  by  servant  against  master  for  dtm- 
ages  for  personal  injury  sustained  in  defend- 
ant's saw  mill.  While  operating  a  saw  pliin- 
tiff  was  struck  in  the  eye  witii  sawdast  or 
bark : — Held,  that  defendant  is  liable,  plain- 
tiff having  told  defendant  that  he  was  afnid 
of  the  sawdust  box  and  offered  to  remodel  it 
and  that  injury  was  caused  by  dost  or  wood 
thrown  from  the  box.  Appeal  dismiswd. 
The  jury  had  given  plaintiff  damages.  Mc- 
Intyre  v.  HoUiday,  10  W.  L.  R.  558. 

Machinery  —  Protection  —  Contributory 
negligence  —  Common  fault  —  ProportwMU 
liability.] — When  an  injury  by  machinery  to 
an  employee  is  the  result  both  of  his  care- 
lessness and  of  the  negligence  of  bis  em- 
ployer  by  not  providing  proper  means  of  pro- 
tection, the  case  is  one  of  common  fault  and 
liability,  and  the  employer  will  be  con- 
demned to  pay  no  more  than  his  due  propor- 
tion of  the  damages  sustained. — Emplojir* 
are  bound  to  provide  the  necessary  protec- 
tion to  make  the  use  of  their  machinery  l>y 
their  employees  as  safe  as  possible.  Wiire 
and  Cable  Co.  v.  Mc.Ulindon,  16  Que.  K. 
B.  273. 

Machinery  —  W'ant  of  guard — Opinion 
evidence — Jury — Defect  in  way — Workmen's 
Compensation  Act.  McCaugherty  v.  Outta 
Percha  and  Rubber  Co.,  2  O.  W.  K.  204. 

Member  of  benefit  society  —  Bar  to 

claim  against  railway  company — Rules  of  so- 
ciety. Harris  v.  Grand  Trunk  Ry.  Co.,  S  O. 
W.  R,  211,  550.  561. 

Mill  —  Dangerous  machinery  —  ITsat  of 
guard — Factories  Act — Workmen's  Compen- 
sation Act.] — The  plaintiff,  a  boy  between 
fourteen  and  fifteen  years  of  age,  was  em- 
ployed by  the  defendants  in  cleaning  up  aboat 
a  machine — called  a  dove-tailing  machine, 
consisting  of  rapidly-revolving  knives — carry- 
ing pieces  of  board  therefor ;  and  on  one  oc- 
casion he  had  cleaned  it  He  had  carried 
some  boards  and  laid  them  down  by  the 
machine  and  was  going  for  another  load, 
when  he  was  directed  by  the  operator  to 
straighten  them  out.  On  his  proceeding  to  do 
so,  and  not  observing  that  the  machine  was 
in  motion,  he  put  out  his  hand  to  remore 
some  dust  on  it,  when  his  arm  was  caught  in 
the  machine  and  cut  off.  The  machine  was 
of  a  very  dangerous  character,  and  the  knives, 
when  revolving,  had  the  appearance  of  a 
solid  stationary  cylinder.  There  was  do 
guard  or  protection  around  it,  and  no  one  at 
the  time  in  actual  charge  of  it,  the  operator 
having  left  it  and  standing  some  fifteen  feet 
away  looking  out  of  a  window.  The  jory 
found  that  the  cause  of  the  accident  was  the 
negligence  of  the  defendants  in  not  bavins 
the  machinery  properly  guarded,  and  the  in- 
attention of  the  operator,  and  they  negatived 
contributory  negligence  on  the  part  of  the 
plaintiff: — Held,  that  the  defendants  were 
liable.  Moore  V.  J.  D.  Moore  Co.,  22  C  I- 
T.  283,  4  O.  L.  R.  167,  1  O.  W.  R.  29#. 

MiU — Dangerous  icork  —  Precautions  ^ 
Liability.] — In   order   to   free  himself  fwo 
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responsibility,  an  employer  must,  either  per- 
aonaUy  or  through  his  foreman,  not  only 
Older  his  employees  to  discontinue  work  con- 
sidered dangerous,  but  must  also  either  per- 
sonally or  through  his  foreman,  see  that  the 
orders  are  respected  and  carried  out,  and  if 
he  does  not  do  so,  he  is  responsible  for  acci- 
dents which  happen  as  a  result  of  the  non- 
observance  of  these  orders.  Judgment  in  21 
Qae.  S.  C.  32  reversed.  Foumier  ▼.  Lamour- 
nw-,  21  Que.  S.  C.  99. 

Mill  —  Opening  in  floor — Fencinff — Con- 
irihutory  negligence.] — T.  was  working  in  a 
saw-mill  at  a  time  when  the  saws  were 
stopped  in  order  to  change  any  saws  requir- 
ing to  be  replaced.  One  only,  the  butting  saw, 
was  left  running,  being  near  the  end  of  a 
board  12  feet  long  used  to  measure  the  planks 
before  they  were  cut.  While  the  saws  were 
stopped  several  of  the  workmen  sat  on  this 
table,  and  T.,  going  towards  the  end  to  find 
a  seat,  slipped  and  fell  into  an  opening  in  the 
floor  where  the  deal  ends  were  dropped  on  be- 
iniT  cnt  off.  On  slipping  he  threw  out  his  left 
arm,  which  came  against  the  saw  in  motion, 
and  was  cnt  off: — Held,  that  the  want  of 
protection  of  the  opening  was  negligence  for 
wliich  the  owner  was  responsible. — Held^ 
also.  Strong,  G.J.,  hceaitante,  that  if  T.  was 
guilty  of  contributory  negligence,  he  was 
sufficiently  punished  by  a  division  of  the 
damages  at  the  trial. — Held,  per  Sedgewick, 
Davies,  and  Mills,  JJ.,  that  negligence  could 
not  be  attributed  to  the  owner  from  the  fact 
that  the  butting  saw  was  not  stopped  with 
the  others.  Price  v.  Talon,  22  C.  L.  T.  195, 
32  a  a  R.  123. 

mil — Unguarded  machinery  —  Fellow  ier- 
vant — Findingn  of  jury  —  Damage*.]  —  A 
workman  employed  by  the  defendants,  in  or- 
der to  do  his  work,  had  to  climb  a  step  lad- 
der and  step  over  the  unguarded  rim  of  a 
cog  wheel,  to  a  plank  on  which  he  did  his 
work.  In  coming  from  his  work  a  track- 
man removed  the  ladder  as  he  was  stepping 
on  it,  and  in  recovering  himself  his  leg  went 
through  the  spokes  of  the  wheel  and  he  was 
injured.  At  the  trial  the  jury  in  answer  to 
questions  found  that  the  injury  to  plaintiff 
was  caused  by  the  negligence  of  the  defend- 
ants, and  not  by  his  own  negligence  or  want 
of  proper  care ;  that  it  was  only  to  a  certain 
extent  caused  by  the  negligence  of  a  fellow- 
servant,  for,  if  the  wheel  had  been  properly 
guarded  and  the  ladder  properly  fastened  to 
the  floor,  the  accident  would  not  have  hap- 
pened; that  the  negligence  of  the  defendants 
consisted  in  not  guarding  the  wheel  and  fas- 
tening the  ladder ;  that  the  wheel  was  a  dan- 
gerous part  of  the  mill  gearing,  and  was  not, 
as  Uit  as  practicable,  securely  guarded ;  that 
he  would  not  have  received  the  injury  if  it 
had  been  so  securely  guarded: — Held,  that 
the  findings  of  the  jury  as  to  negligence  were 
amply  supported  by  the  evidence,  and  could 
not  be  interfered  with ;  that  the  defendants 
were  bound  by  the  common  law  to  take  all 
reasonable  precautions  for  the  safety  of  their 
workmen,  and  it  was  for  the  jury  to  say  what 
were  such  reasonable  precautions;  that  the 
defendants  were  also  bound  by  the  Factories 
Act  to  securely  guard,  as  far  as  practicable, 
all  dangerous  parts  of  their  machinery ;  that 
the  jury  having  so  found,  and  their  find- 
ing being  supported  by  the  evidence,  the 
intervention  of  the  truckman  in  wrongfully 
taking  away  the  ladder  did  not  relieve  the  de- 


fendants from  the  consequences  of  their  negli- 
gence, for  their  negligence  still  remained  an 
operative  cause  of  the  workman's  injury. 
Mann  v.  Ward,  8  Times  L.  R.  699,  not  re- 
garded as  an  authority.  As  the  damages  were 
excessive,  a  new  trial  was  granted  unless 
the  plaintiffs  would  consent  to  reduce  them. 
Myers  v.  8auH  8te.  Marie  Pulp  and  Paper 
Co.,  22  C.  Jj.  T.  208,  3  O.  L.  R.  600,  1  O.  W. 
R.  280. 

Mill — Use  of  dangerous  materials — Proxi- 
mate cause  of  accident  —  Presumptions  — 
Findings  of  jury — Appeal.] — As  there  can 
be  no  responsibility  on  the  part  of  an  em- 
ployer for  injuries  sustained  by  an  employee 
in  the  course  of  his  employment,  unless  there 
be  positive  testimony,  or  presumptions 
weighty,  precise,  and  consistent,  that  the  em- 
ployer is  chargeable  with  negligence  which 
was  the  immediate  necessary  and  direct  cause 
of  the  accident  which  led  to  the  injuries  suf- 
fered, it  is  the  duty  of  an  appellate  Court  to 
relieve  the  employer  of  liability  in  a  case 
where  there  is  want  of  evidence  as  to  the 
immediate  cause  of  an  explosion  of  dangerous 
material  which  caused  the  injuries,  notwith- 
standing that  the  findings  of  a  jury  in  favour 
of  the  plaintiff  had  been  sustained  by  two 
Courts  below.  Taschereau,  J.,  dissented,  tak- 
ing a  different  view  of  the  evidence,  and  be- 
ing of  opinion  that  the  findings  of  the  jury, 
concurred  in  by  both  Courts  below,  were 
based  upon  reasonable  presumptions  drawn 
from  the  evidence,  and  that,  following  Oeorge 
Matthetos  Co.  v.  Bouchard,  28  S.  C.  R.  580, 
and  Metropolitan  Ry.  Co.  v.  Wright,  11  App. 
Cas.  152,  those  findings  ought  not  to  be  re- 
versed on  appeal.  Asbestos  and  Asbestio  Co. 
V.  Durand,  30  S.  C.  R,  285,  discussed  and 
approved.  Dominion  Cartridge  Co.  v.  Mc- 
Arthur,  22  C.  L.  T.  5,  31  S.  C.  U.  ;i02. 


—  Defective  system — Rules — Find- 
ings of  jury.] — In  an  action  by  a  miner 
against  the  mine  owners  for  damages  for 
injuries  caused  him  by  being  precipitated  to 
the  bottom  of  a  shaft  when  at  work  in  the 
mine,  the  jury  found  inter  alia  that  the  sys- 
tem adopted  for  lowering  the  men  was  faulty 
and  that  the  plaintiff  did  not  comply  with  the 
printed  rules  of  the  mine : — Held,  that  the 
plaintiff  was  entitled  to  judgment,  although 
adherence  by  him  to  the  rules  would  have 
prevented  the  accident.  Warmington  v.  f^al- 
mer,  7  B.  C.  R.  414. 

Mines — Common  employment — Emploijcrs* 
Liability  Act.] — The  provisions  of  s.  3  of  the 
Inspection  of  Metalliferous  Mines  Act,  1897, 
of  British  Columbia,  du  not  impose  upon  an 
absent  mine-owner  the  absolute  duty  of  ascer- 
taining that  the  plans  for  the  working  of  the 
mines  are  accurate  and  sufficient  and,  unless 
the  mine-owner  is  actually  aware  of  inaccur- 
acy or  imperfections  in  such  plans,  he  can- 
not be  held  responsible  for  the  result  of  an 
accident  occurring  in  consequence  of  the 
neglect  of  the  proper  officials  to  plat  the 
plans  up  to  date  according  to  surveys.  The 
defendant  company  acquired  a  mine  which 
had  been  previously  worked  by  another  com- 
pany, and  provided  a  proper  system  of  sur- 
veys and  operation,  and  employed  competent 
superintendents  and  surveyors  for  the  effi- 
cient carrying  out  of  their  system.  An  acci- 
dent occurred  in  consequence  of  neglect  to 
plat  the  working  plans,  according  to  surveys 
made  up  to  date,  the  inaccurate  plans  mis- 
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leading  the  superintendent  so  that  he  ordered 
works  to  be  carried  out  without  sufficient  in- 
formation as  to  the  situation  of  opening 
made,  or  taking  the  necessary  precautions 
to  secure  the  safety  of  the  men  in  the  work- 
ing places.  The  engineers  who  had  made  the 
surveys  and  omitted  platting  the  information, 
on  the  plans,  had  left  the  employment  of  the 
company  prior  to  the  engagement  of  the  de- 
ceased, who  was  killed  in  the  accident: — 
Held,  that  the  employers,  not  being  charged 
with  knowledge  of  the  neglect  of  their  offi- 
cers to  carry  out  the  efficient  system  provided 
for  the  operation  of  their  mine,  could  not  be 
held  responsible  for  the  consequences  of  fail- 
ure to  provide  complete  and  accurate  plans  of 
the  mine : — Held^  also,  that  negligence  of  the 
superintendent  would  be  negligence  of  a  co- 
employee  of  the  person  injured  for  which 
the  employers  would  not  be  liable  at  common 
law,  although  there  might  be  liability  under 
the  British  Columbia  Employers'  Liability 
Act,  R.  S.  B.  C.  c.  09,  s.  3,  for  negligence  on 
the  part  of  the  superintendent.  Judgment  in 
23  C.  L.  T.  309,  9  B.  C.  R.  551,  reversed  and 
a  new  trial  ordered.  Ilosking  v.  Le  Roi  No. 
2,  Limited,  24  O.  L.  T.  117,  M  S.  C.  R.  244. 

Mines — Explosion  —  Breach  of  statutory 
duty — Jury — Contributory  negligence  —  Mis- 
direction— Evidence — Insurance  by  employers 
against  risk  to  workmen — New  trial—Costs. 
Daviea  v.  Canadian- American  Coal  and  Coke 
Co.    (N.W.T.),  1   W.   L.   R.  ,V»,  97. 

Mines — Ififtpection  Art  -  Statutory  duty 
— Protection  from  falling  cage.] — Action  for 
damages  for  personal  injuries  sustained  by 
plaintifif,  a  miner,  while  working  at  the  bot- 
tom of  shaft  in  the  I>eRoi  mine.  The  cage 
or  skip  used  for  lowering  and  hoisting  men 
fell  and  broke  through  the  bulkhead  of  cage 
platform  at  the  8(X)-foot  level,  and  struck 
the  plaintiff  while  working  a  few  feet  below : 
— Held,  affirming  the  decision  of  McCoU,  C.J., 
that  the  cage  or  skip  used  for  lowering  and 
hoisting  men  is  not  *'  falling  material,"  within 
the  meaning  of  that  term  as  used  in  Rule  20 
of  s.  25  of  the  Metalliferous  Mines  Inspection 
Act,  and  amendment  of  1899  (c.  49,  s.  12) 
does  not  create  any  duty  on  the  owner  to 
provide  protection  from  a  falling  cage.  Ale- 
Kelvey  v.  LeRoi  Mining  Co.,  22  C.  L.  T. 
246,  9  B.  C.  R.  62. 

Mine*— .Vo«-o6<»cri'a«fe'  of  rules  —  Mines 
Act.] — A  master  is  entitled  to  make  and  in- 
sist on  the  observance  of  reasonable  rules  for 
the  conduct  of  his  business,  and  if,  in  con- 
sequence of  the  non-observance  of  these  rules 
by  a  servant,  that  servant  is  injured,  the 
master  is  not  liable.  It  was  held  that  the 
roaster  was  not  liable  in  damages  for  the 
death  of  a  servant  resulting  from  the  servant 
using,  in  direct  violation  of  rules,  the  cage 
instead  of  the  ladders  to  ascend  from  a  mine, 
although  the  ladders  did  not  in  some  particu- 
lars conform  to  the  requirements  of  the  Mines 
Act.  Anderson  v.  Mikado  Gold  Mining  Co., 
22  C.  L.  T.  175,  3  O.  L.  R.  581,  1  O.  W. 
R.  276. 

Mines — »S7i<i//  —  t^ignals  —  Disregard  of 
rules — Negligence  —  Contributory  negligence 
— Damages — Employers'  Liability  Act,  B.  0.1 
— A  miner  was  getting  into  a  bucket  by  which 
he  was  to  be  lowered  into  the  mine  when, 
owing  to  the  chain  not  being  checked,  his 
weight  carried  him  rapidly  down  and  he  was 


badly  hurt  In  an  action  for  damages  agaiait 
the  mine  owners,  the  jury  found  that  tiie  sys- 
tem of  lowering  the  men  was  faulty,  tiie 
men  in  charge  of  it  negligent,  and  the  engine 
and  brake  by  which  the  bucket  was  lowncd 
not  fit  and  proper  for  the  purpose.  Printed 
rules  were  posted  near  the  mouth  of  the  pit 
providing,  among  other  things,  that  aignala 
should  be  given  by  any  miner  wishing  to  fo 
down  the  mine  or  be  brought  up,  by  meani 
of  bells,  the  number  telling  the  engineer  and 
pitman  what  was  required.  The  jury  fonnd 
that  it  was  not  usual,  in  descending,  to  signtl 
with  the  bells,  and  that  the  injured  miner 
knew  of  the  rules,  but  had  not  complied  with 
them  on  the  occasion  of  the  accident  On 
appeal  to  the  Supreme  Court  of  Canada  from 
a  judgment  setting  aside  the  verdict  for  the 
plaintiff: — Held,  reversing  that  judgment  22 
C.  L.  T.  126,  8  B.  C.  L.  R.  344,  and  restor 
ing  the  judgment  of  the  trial  Judge,  7  B.  C 
R.  414,  that  there  was  ample  evidence  to  sop- 
port  the  findings  of  the  jury  that  the  defend- 
ants were  negligent ;  that  there  was  no  coo- 
tributory  negligence  by  non-use  of  the  sig- 
nals, the  rules  having,  with  consent  of  the 
employers  and  of  the  persons  in  charge  of  the 
men,  been  disregarded,  which  indicated  tbesr 
abrogation ;  the  new  trial  should,  therefore, 
not  have  been  granted: — Held,  further,  that 
as  the  negligence  causing  the  accident  wns 
not  that  of  the  employers  themselves,  but  that 
of  the  persons  having  control  of  those  goinc 
down  the  mine,  it  was  not  a  case  of  negli- 
gence at  common  law,  with  no  limit  to  the 
amount  of  damages,  but  tiie  latter  must  be 
assessed  under  the  Employers'  Liability  Act 
R.  S.  B.  C.  1897,  c  69.  WarmingUm  v. 
Palmer,  22  C.  L,  T.  199,  32  S.  C.  R.  126. 

Mines  —  Statutory  mining  regulations  — 
Fault  of  fellow  workmen.]  —  The  defendant 
company  employed  competent  officials  for  the 
superintendence  of  their  mine,  and  required 
that  the  statutory  regulations  should  be  ob- 
served. A  labourer  was  sent  to  work  in  an 
unused  balance  which  had  not  been  fenced 
or  inspected,  and  an  explosion  of  gas  occur- 
red, from  the  effects  of  which  he  died. — In  an 
action  for  damages  by  the  widow: — Hdd. 
reversing  the  judgment  below.  34  N.  S. 
Reps.  (?19.  Taschereau  and  Sedgewidc,  JJ.. 
dissenting,  that,  as  the  company  had  failed  to 
maintain  the  mine  in  a  condition  suitable  for 
carrying  on  their  works  with  reasonable 
safety,  they  were  liable  for  the  injuries  sus- 
tained by  the  employee,  although  the  explo- 
sion may  have  been  attributaMe  to  ne^ect 
of  duty  by  fellow-workmen.  Grttnt  v.  Acadia 
Cool  Co.,  22  C.  L.  T.  359.  32  S.  a  B.  427. 

Neoessary  protection — Burden  of  proof 
— Voluntary  exposure  to  danjrer.]— Judgment 
of  the  Court  of  King's  Bench,  15  Que.  K.  B. 
5,  affirmed.  Shawinigan  Carbide  Co.  v.  8t 
Onge,  37  S.  C.  R.  688. 


Negleot  of  company's  raloo — Non-amt.] 
— Divisional  Court  held^  that  no  action  for 
negligence  will  lie  where  death  is  occasioned 
by  the  unfortunate  neglect  of  the  company*! 
rules  by  deceased.  Pettigrcw  v.  Orand  IViMd 
Rw.  Co.  (1911),  18  O.  W.  R.  531,  2  O-  W. 
N.  709. 

^osi^eonoe  —  Cause  of  accidetU — Com- 
mon employment.] — ^To  permit  an  unneces- 
sary quantity  of  dynamite  to  aocumolate  in 
dangerous  proximity  to  employees  of  a  min- 
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mg  company,  in  a  sitnation  where  opportun- 
ity for  damage  might  occur  from  the  nature 
of  the  substance  or  through  carelessness  or 
otherwise,  is  such  negligence  on  the  part  of 
the  company  as  will  render  it  liable  in  dam- 
ages for  the  death  of  an  employee  from  an 
explosion  of  the  dynamite,  though  the  direct 
cause  of  such  explosion  may  be  unknown ; 
G Wynne,  J.,  dissenting: — Heldf  further,  that, 
as  the  doctrine  of  common  employment  does 
hot  prevail  in  the  Province  of  Quebec,  acts 
or  omissions  by  fellow  servants  of  the  de- 
oeaaed  could  not  exonerate  the  employees 
from  liability  for  the  negligence  of  a  servant 
which  may  have  led  to  the  injury.  Regina 
V.  PUion,  24  S.  C.  R.  482,  and  Regina  v. 
Orenier,  30  S.  C.  R.  42,  followed.  Afthesto9 
and  A$h€9tic  Co.  v.  Durand,  20  G.  L.  T.  195, 
.10  S.  C.  R.  285. 

HeslieeAc*  —  Damages  —  Death  of  child 
— Railwatf.] — The  omission  to  have  a  lock 
at  a  railway  switch,  not  otherwise  securely 
guarded,  situate  near  a  much  travelled  high- 
way, is  such  negligence  as  to  make  those  hav- 
ing control  of  the  railway  liable  in  damages 
for  the  death  of  their  servants  resulting  from 
the  switch  becoming  misplaced.  In  an  action 
by  a  parent  to  recover  damages  for  the  death 
of  his  child  there  need  not  be  evidence  of 
pecuniary  advantage  derived  from  the  de- 
i-eased ;  it  is  sufficient  if  there  is  evidence 
to  justify  the  conclusion  that  there  is  a  rea- 
.4onable  expectation  of  pecuniary  benefit  to 
the  parent  in  the  future,  capable  of  being 
estimated.  Romhough  v.  Balch — Oreen  v. 
-Veip  York  and  Ottawa  Ry.  Co.,  20  C.  L.  T. 
eO,  27  A.  R.  32. 


—  Dangerous  place — *'Way" 
— Contributory  negligence.  Birmingham  v. 
Urhin,  2  O.  W.  R.  536,  3  O.  W.  R.  (507,  5 
O.  W.  R.  549 

HegUceAoe  —  Dangerous  process — Want 
of  teaming.]' — ^The  plaintiff,  while  employed 
in  rpmoving  the  cut  pieces  from  a  pair  of 
shears  worked  by  steam  power,  was'  struck 
by  a  fly'ng  piece  of  metal  and  severely  in- 
jured. The  machine  was  perfect  of  its  kind, 
and  it  was  not  shewn  that  a.  screen  or  guard 
coald  have  been  used,  and  the  plaintiff  was 
aware  that  there  was  danger.  The  danger 
when  steel  was  being  cut  was  greater  than 
when  iron  was  being  cut,  and  the  accident 
happened  when  steel  was  being  cut: — Held, 
that  there  should  have  been  some  warning 
that  steel  was  about  to  be  cut,  and  that  this 
means  of  reducing  the  possible  danger  not 
having  been  adopted,  the  defendants  were 
HftUe  in  damages  as  at  common  law : — Held, 
also^  per  Maclennan,  J.AA.,  that,  as  the 
foreman  had  been  in  the  habit  of  warning  the 
workmen  when  steel  was  to  be  cut,  and  had 
Directed  to  do  so  on  this  occasion,  there  was 
liability  under  the  Workmen's  Compensation 
Act  Choate  v.  Ontario  RolUng  Mitt  Co.,  20 
i\  L.  T.  200,  27  A.  R.  155. 

Hefiplieeiioe — Death  —  Action  by  ioidoto 
—Employment  of  competent  persons — Dam- 
«y«f  —  Pecuniary  loss — Benefit  of  heirship,] 
---The  plaintiff's  husband  was  sum>cated  by  a 
fire  which  broke  out  suddenly  in  the  defend- 
aata'  distributing  station.  The  evidence,  in 
the  opinion  of  the  Court,  justified  the  con- 
dosion  that  if  competent  persons  had  been 
in  charge  of  the  work  proceeding  when  the 
fire  broke  out,  it  might  have  been  extin- 
suished  in  time  to  prevent  any  injury  to  the 


deceased : — Held,  that  it  is  the  duty  of  the 
employer  to  have  competent  persons  in  charge 
while  work  of  a  dangerous  character  is  be- 
ing performed,  and  he  is  responsible  for  an 
injury  to  a  workman  which  might  have  been 
prevented  if  the  persons  in  charge  had  been 
sufficiently  on  the  alert  to  give  timely  warn- 
ing. The  fact  that  the  deceased  might  have 
adopted  a  safer  and  more  prudent  method  of 
attempting  to  escape  from  the  danger  did  not 
relieve  the  employer  from  responsibility.  2. 
The  '*  damage  occasioned  by  the  death "  of 
the  person  injured,  under  Art.  1056,  C.  C, 
is  limited  to  pecuniary  loss,  and  where  the 
widow  claimant  under  that  article  is  heir 
to  the  deceased,  the  pecuniary  benefit  accru- 
ing to  her  as  such  heir  must  be  deducted  from 
the  loss  occasioned  by  the  death.  3.  It  is  for 
the  defendant,  in  such  action,  to  establish  to 
what  extent  the  claimant,  as  heir,  has  bene- 
fited by  the  death,  after  liquidation  of  the 
liabilities  of  the  estate.  The  Court  may,  how- 
ever, under  art.  371,  C.  C.  P.,  in  the  absence 
of  such  proof,  order  the  plaintiff  to  appear 
and  answer  on  oath,  in  order  to  complete 
the  proof  necessary  for  the  determination  of 
the  amount  for  which  judgment  should  be  ren- 
dered. Warhoys  v.  Lachine  Rapids  Hydrau- 
lic and  Land  Co..  22  Que.  S.  C.  531. 

Negligence  —  Dcfcd  in  machinery  — 
Want  of  notice  of  accident.] — A  machine  per- 
fect in  itself  is,  if  applied  to  some  purpose 
for  which  it  is  unfitted,  defective  within  the 
meaning  of  s.  3  (1)  of  the  Workmen's  Com- 
pensation for  Injuries  Act.  R.  S.  O.  c.  160. 
To  state  in  the  defence  that  notice  of  the 
accident  has  not  been  given,  and  that  the  de- 
fendants intoud  to  rely  on  that  defence,  is 
not  sufficient.  Formal  notice  must  be  given 
in  accordance  with  the  provisions  of  s.  14. 
Cavanagh  v.  Park.  23  A.  R.  715,  applied. 
Hamilton  v.  Oroeshcck,  19  O.  R.  76,  is  not 
now  law,  owing  to  statutory  changes.  Wilson 
v.  Owen  Sound  Portland  Cement  Co.,  20  C. 
L.  T.  299,  27  A.  R.  328. 

Negllgenoe — Defect  in  plant — Contractor 
— Oicner.] — Where  the  plaintiff,  a  workman, 
undertook  to  do  certain  work  for  the  defend- 
ant by  contract  at  a  price  agreed  upon,  and 
subseouently  borrowed  a  ladder  from  the 
defendant  to  aid  him  in  the  performance  of 
the  work  : — Held,  that  the  defendant  was  not 
responsible  for  injury  resulting  to  the  plain- 
tiff from  the  weakness  of  a  screw  in  the  lad- 
der, it  being  the  duty  of  the  plaintiff,  who 
was  skilled  in  such  matters,  to  examine  the 
ladder  and  ascertain  whether  it  was  suffi- 
ciently strong  for  the  purpose,  before  making 
use  of  it.  Larose  v.  Laforest,  17  Que  S.  C. 
•3ol. 

Hegligence — Degree  of  care  necessary.] 
— The  application  of  the  principle  that  the 
responsibility  of  the  employer  is  that  of  a 
hon  p^re  de  famille  requires  at  his  hands 
care  and  protection  against  even  the  mistakes 
and  thoughtlessness  of  the  servant,  in  the 
performance  of  acts  in  the  ordinary  discharge 
of  his  duties.  While  the  employer  may  not 
be  responsible  for  the  consequences  of  un- 
usual or  unnecessary  acts  of  the  workman, 
and  while  certainly  he  is  not  responsible  for 
acts  committed  in  violation  of  orders  or  in 
defiance  of  ordinary  rules  of  self  protection, 
a  greater  degree  of  prudence  may  be  enforced 
against  an  employer  in  protecting  his  work- 
man against   possible  dangers,   than  can  be 
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exacted  from  the  workman.  From  the  em- 
ployer is  expected  the  prudence  of  experi- 
enced judgment;  from  the  workman,  obedi- 
ence only  to  express  orders  and  general 
principles  of  safety  and  self  protection.  In 
the  present  case,  therefore,  where  the  wedge 
of  a  screw  on  a  revolving  shaft  was  left 
projecting  near  where  the  workman  was 
employed,  and  his  clothing  caught  thereon, 
the  employer  was  held  responsible  although 
the  accident  might  have  been  avoided  by 
greater  care  on  the  part  of  the  workman. 
Matthet08  y.  Bouchards  8  Que.  K.  B.  550. 
Affirmed,  28  S.  C.  R.  580. 

Negligence  —  Evidence  —  Finding  of 
jury.] — An  appeal  by  the  defendant  from 
the  judgment  in  32  O.  R.  8,  20  C.  L.  T.  304. 
reversing  the  judgment  in  31  O.  R.  521,  20 
O.  L.  T.  121,  was  dismissed  with  costs,  the 
Ooart  agreeing  that  there  was  some  evidence 
to  support  the  finding  of  negligence.  Kelly 
V.  Davidson,  21  C.  L.  T.  13,  27  A.  R.  657. 

Negligence  —  Excessive  damages.]  —  In 
an  action  under  the  Employers'  Liability 
Act  the  jury  found  that  the  defendants  were 
guilty  of  negligence  in  not  having  a  platform 
so  fixed  as  to  prevent  drills  which  were 
thrown  down  from  bounding  into  the  tunnel, 
and  that  the  plaintiff  was  unaware  that 
drills  were  being  thrown  down  when  he  was 
about  to  pass  through  the  tunnel ;  and  the 
jury  assessed  the  damages  at  $3,000: — Held^ 
that  the  defendants  were  liable,  but  that 
the  damages  should  be  reduced  to  $^00. 
Pender  v.  War  Eagle  Consolidated  Mining 
and  Development  Co,,  7  Brit.  Col.  L.  R.  162. 

Negligence  —  Foreman  —  Evidence  — 
Finding  of  jury.] — The  plaintiff,  while  work- 
ing for  some  contractors  who  were  building 
a  house,  was  injured  through  a  fall  caused 
by  the  giving  way  of  part  of  the  scaffolding 
of  the  bouse.  The  scaffold  he  was  standing 
on  consisted  of  a  single  plank  about  fifteen 
feet  long,  one  end  of  which  rested  on  a 
trestle,  and  the  other  on  a  stay  formed  of  a 
plank  nailed  to  two  upright  posts,  forming 
a  part  of  the  main  structure.  The  stay  as 
originally  fastened  to  the  posts  was  perfectly 
secure,  as  the  plank  forming  the  stay  rested 
on  its  edge  on  a  cleat  securely  fastened  to 
the  posts  by  spikes,  the  stay  itself  being 
securely  fastened  to  the  posts  by  large  spikes. 
The  general  superintendent  of  the  defend- 
ants' works  had  been  very  explicit  in  direct- 
ing the  workmen  that  the  stays  should  be  put 
up  and  secured  as  this  one  had  been.  Two 
workmen  however  removed  the  stay  for  pur- 
poses of  their  own  convenience  about  three 
o'clock  on  the  7th  September,  and  raised  it 
about  a  foot  above  the  cleat  and  nailed  it 
to  the  posts  in  a  manner  which  rendered  it 
dangerous.  On  the  following  morning,  be- 
tween eight  and  nine  o'clock,  the  plaintiff 
and  another  being  directed  by  the  foreman 
to  cut  off  the  ends  of  two  beams  at  the  top 
of  the  third  storey,  the  plank  referred  to  was 
thrown  across  from  the  trestle  to  the  stay ; 
and  the  plaintiff  mounting  it  the  stay  gave 
way  and  the  injury  happened : — Held,  by  the 
trial  Judge,  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  foreman.  An 
appeal  by  the  plaintiff  from  this  deci- 
sion was  allowed  with  costs,  and  judgment 
ordered  for  the  plaintiff  for  $500,  the  dam- 
ages assessed  by  the  jury,  with  costs,  the 
Court  holding  that  there  was  evidence  suffi- 
cient to  support  the  finding  of  the  jury  in 


answer  to  the  third  question,  and  the  finding 
could  not  be  interfered  with  or  disregarded. 
Kelly  V.  Davidson.  20  C.  L.  T.  121,  304,  31 
O.  R.  521,  32  O.  R.  8. 

Negligence.]  —  Plaintiff,  while  woikinf? 
for  defendant,  fell  from  a  scaffold  and  broke 
his  ankle: — Held,  that  defendant's  foremui 
was  negligent  in  not  taking  proper  precau- 
tions to  insure  safety  of  plaintiff  and  other 
workmen,  but  that  plaintiff  himself  was  to  a 
certain  extent  in  fault,  fault  on  each  side 
being  about  equal.  Plaintiff  given  judgment 
for  $690  damages.  Pageau  v.  Quebec,  Mont- 
real and  Southern  Rw.  Co.  (Que.),  6  E.  L 
R.  369. 

Negligence  —  Street  railway — Control] 
— The  motorman  of  a  car  running  on  an 
electric  system  is  a  **  person  who  has  the 
charge  or  control "  thereof,  within  the  mean- 
ing of  S.-8.  5  of  8.  3  of  the  Workmen's  Com- 
pensation for  Injuries  Act,  R.  S.  O.  c.  160, 
and  his  employers  are  liable  in  damages  to  a 
fellow  servant  for  injuries  sustained  while 
in  discharge  of  his  duty,  owing  to  the  moti)r- 
man's  negligence  in  passing  too  dose  to  a 
waggon  which  is  moving  out  of  the  way  of 
the  car.  Snell  v.  Toronto  Rtc.  Co.,  20  C.  L 
T.  224,  27  A.  R.  151. 

Negligence  —  Superintendence  —  Deftct 
in  tcays.] — The  plaintiff  was  a  labourer  em- 
ployed by  the  defendants  to  carry  mortar  to 
masons,  also  employed  by  them,  who  were 
building  a  wall  on  the  defendants*  land. 
The  work  was  being  done  under  the  superui- 
tendence  of  a  foreman,  who,  after  the  waD 
had  been  built,  directed  the  plaintiff  and  one 
mason  to  do  the  tucb-pointing  next  day.  In 
order  to  enable  the  plaintiff  to  take  tbe 
mortar  to  the  mason  at  the  foot  of  the  outer 
face  of  the  wall,  the  mason  and  the  plaintiff 
made  a  gangway  of  planks  which  had  been 
used  in  the  scaffolding,  from  the  top  of  the 
wall  to  an  adjacent  building  and  thence  to 
the  ground,  and,  while  the  plaintiff  was  walk- 
ing on  the  gangway  with  a  load  of  mortar, 
an  insecurely  fastened  plank  gave  way  and 
he  was  injured: — Held,  that  the  defendants 
were  not  liable  at  common  law.  the  mason 
and  the  plaintiff  being  fellow  workmen  exer- 
cising their  own  judgment  aa  to  the  proper 
means  of  accomplishing  their  object,  and  the 
planks  being  strong  and  sufficient  for  the 
purpose  required  if  properly  fastened:— 
Held,  also,  that  there  was  no  liability  under 
the  Workmen's  Compensation  for  Injoiies 
Act,  the  mason  not  being  a  person  to  wboae 
orders  the  plaintiff,  in  respect  of  the  mode 
of  carrying  the  mortar,  waa  bound  to  con- 
form, and  the  gangway  not  being  a  ''way'* 
within  the  meaning  of  the  Act,  or  constracted 
by  a  person  having,  in  regard  to  it.  superin- 
tendence intrusted  to  him.  Ferguson  v. 
Gait  PuhUo  School  Board,  20  C.  L.  T.  397. 
27  A.  R.  480. 

Negligence  —  Unskilled  workman — [)«*- 
gerous  work  —  Reasonable  precautions.]— 
Although  an  employer  is  not  liable,  as  a  gen- 
eral rule,  for  the  result  of  accidents  wbicb 
happen  to  employees  from  dangers  essentially 
inherent  in  the  work  which  is  being  per- 
formed, be  nevertheless  becomes  liable  when 
reasonable  precautions  have  not  been  taken 
by  him  to  reduce  the  danger  to  the  lowest 
point  or  remove  it  altogether.  And  so,  when 
work  which   is  not  especially   unsafe  for  a 
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skilled  workman,  such  as  the  driving  of 
spikes  on  a  railway,  is  intmsted  to  an  un- 
skilled person,  the  employer  is  responsible 
for  an  accident  to  the  workman  resulting 
from  his  inexperience,  reasonable  precau- 
tions to  avoid  it  not  having  been  adopted. 
Sparano  V.  Canadian  Paeifio  Rw.  Co.,  22 
Que.  S.  C.  292. 

Hegligrence.] — While  plaintiff  was  put- 
ting together  two  parts  of  a  locomotive 
tender  tank,  latter  dropped  and  broke  his 
arm.  He  daimed  that  the  accident  arose 
from  lack  of  proper  appliances,  that  is, 
blocks  to  support  the  tank : — Held,  that  the 
method  adopted  by  defendants  was  the  one 
invariably  used  by  all  railway  companies, 
and  that  the  manner  in  which  it  was  pro- 
posed that  blocks  should  have  been  used  was 
farcical.  The  accident  would  have  been 
avoided  if  plaintiff  had  been  careful.  Appeal 
allowed  and  action  dismissed.  Brainard  v. 
SJichiffan  Central,  13  O.  W.  R.  112. 

HegUeenoe  of  fellow  serraat  —  Com- 
mon employtnent.] — Negligence  of  a  track- 
master  of  a  railway  company  causing  an  in- 
jnry  to  a  man  employed  as  one  of  the  crew 
engaged  in  removing  gravel  from  a  ballast- 
ing train  working  on  a  section  of  the  road 
under  the  control  of  the  track-master,  is  the 
negligence  of  a  fellow-servant  engaged  in  a 
common  employment,  and  the  company  is 
not  liable  in  an  action  for  damages  result- 
ing therefrom.  Day  v.  Canadian  Pacific 
Rw.  Co.,  36  N.  B.  R.  323. 


Kesliso>^oo  of  fellow  servaiit — Ck)ur8e 
of  employment — Railway  servants  returning 
from  work  in  hand-car — Findings  of  jury — 
Common  law  liability — Superintendence  — 
'*  Train,"  meaning  of — Section  3,  s.-s.  5  of 
Workmen's  Compensation  Act  —  Railway 
Act.  Vaccaro  v.  Kingston  and  Pembroke 
Ric.  Co.,  11  O.  W.  R.  836. 

Keslisenoe  of  fellow  servaat  —  Fac- 
tories Act — Klcvator — Mechanical  device.] — 
The  plaintiff  was  employed  as  a  dressmaker 
in  the  defendants*  departmental  store,  and, 
while  descending  in  their  elevator  after  her 
day's  work  was  done,  was  injured  by  the 
fall  of  the  elevator,  owing  to  the  failure  of 
the  person  in  charge  to  properly  manage  it: 
— Held,  that  the  defendants  were  not  answer- 
able at  common  law  for  such  neglect,  which 
was  that  of  the  plaintiff's  fellow-servant,  nor 
under  thf*  Workmen*s  Compensation  for  In- 
jurieK  Act,  R.  S.  O.  1897  c.  160,  for  the 
fellow-Rprvant  was  not  a  person  having  any 
superintendence  intrusted  to  him,  within  ss. 
2  (1)  and  3  {2)  :—Held,  that  the  defend- 
ants* store  was  a  factory  within  the  meaning 
of  the  Act,  and  the  onus  of  proving  that  the 
brake  ana  *'  dogs  "  in  use  in  connection  with 
the  elevator  were  sufficient  was  upon  the  de- 
fendants: but  it  was  not  necessary  for  them 
to  shew  that  the  device  in  its  concrete  form 
as  part  of  the  elevator  had  been  approved  by 
the  inspector  in  accordance  with  s.  20,  s.-s. 
1  (d),  of  the  Ontario  Factories  Act,  R.  S.  O. 
c^  256 :  it  was  sufficient  that  the  kind  of  de- 
vice used  had  been  approved. — Held,  also, 
that  in  order  to  render  the  employer  liable 
to  a  civil  action  it  was  incumbent  on  the 
plaintiff  to  make  out  the  casual  connection 
between  the  omission  to  provide  the  statutory 
safeguards   and    the   injury    complained   of; 


and  that  she  had  not  done.  Camahan  v. 
Robert  Simpson  Co.,  21  C.  L.  T.  74,  32  O. 
R.  328. 

Nesltgenoe  of  fellow  aerraiit — Work- 
men's Compensation  Act — Finding  of  jury — 
Pleading  —  Amendment — Application  for  at 
trial — Entirely  new  case  sought  to  be  made 
— New  trial.  Pascal  v.  Nicholson,  11  O.  W. 
R.  394. 

Neglig^enee  of  fellow  aervant  in 
same  grade  of  employment  —  Defective 
system — Proximate  cause  of  injury  —  Evi- 
dence. Simpson  v.  Webb,  12  O.  W.  R.  732, 
1189. 

Hegligrenoe  of  foreman  —  Jury.  Bar- 
man \.  Imperial  Cotton  Co.,  1  O.  W.  R.  450. 

Negligence  of  foreman  —  Liability  of 
master  —  Contributory  negligence — Damages 
— Finding  of  trial  Judge — Appeal.] — A  fore- 
man who  causes  a  heavy  body  to  be  canted 
by  means  of  a  crane,  and  orders  the  crane- 
cable  to  be  attached  for  a  rolling  hitch  to  a 
headless  spike  projecting  from  the  body,  so 
that  the  cable  must  slip  when  the  spike  is 
raised  to  a  certain  angle,  is  guilty  of  negli- 
gence and  makes  his  employer  liable  for  an 
injury  caused  thereby  to  one  of  the  work- 
men.— 2.  When  the  injury  is  aggravated  by 
the  negligence  of  the  workman,  and  it  is  im- 
possible to  determine  the  proportion  of  the 
damage  attributable  thereto,  the  finding  of 
the  trial  Judge  will  not  be  disturbed  in  ap- 
peal, if  not  excessive.  Locomotive  and  Ma- 
chine Co.  of  Montreal  v.  Lemay  dit  Delorme, 
17  Que.  K.  B.  328,  4  B.  L.  R.  354. 

Negligence  of  foreman  —  Superintend- 
ence—Findings of  jury.  Condon  v.  Hamilton 
Steel  and  Iron  Co.,  11  O.  W.  R.  49. 

Negligence  of  master  —  Dangerous 
employment — Volunteer.  Blanquist  v.  Ho- 
gan,  1  O.  W.  R.  15. 

Negligence  of  master  —  Foreman  — 
Secretary  of  company  —  Knowledge  —  Evi- 
dence. Wilson  V.  Botsford-Jenks  Co.,  1  O. 
W.  R.  101. 

Negligence  of  master — Precautions.] — 
The  master  is  in  the  wrong  if  it  can  be 
shewn  that  the  accident  to  the  servant  could 
have  been  avoided,  however  costly  and  useless 
he  may  have  thought  the  necessary  precau- 
tions to  attain  this  result. — 2.  Every  act  of 
imprudence  or  negligence  on  the  part  of  the 
master  puts  him  in  the  wrong  and  mak-'s 
him  liable.  Durand  v.  Asbestos  and  Asbestio 
Co.,  19  Que.  S.  C.  30.  (Affirmed  by  the 
Court  of  Review  and  by  the  Supreme  Court 
of  Canada,  30  S.  C.  R.  285.) 


-  Question  for 
Brotherson   v. 


Negligence  of  master 

jury  —   Res    ipsa   loquitur. 
Carry,  1  O.  W.  R.  34. 

Negligence  of  servant — Injury  to  third 
person — Scope  of  employment  —  Railway — 
Sectionmen  —  Piling  ties  on  railway  near 
crossing — Nuisance  —  New  trial.  ]  — Plaintiff 
was  a  carpenter  and  contractor.  On  24th 
August,  1903,  he  was  driving  across  defend- 
ants' track  in  the  township  of  Oxford  when 
his  horse  became  frightened,  apparently  by 
a  pile  of  old  railway  ties  upon  the  highway, 
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and,  by  reason  of  the  horse  swerving,  the 
buggy  wheel  went  into  the  ditch,  and  plain- 
tiff was  thrown  out  and  very  severely  in- 
jured. A  section  man,  called  by  plaintiff, 
deposed  that  the  ties  were  placed  on  the 
highway  by  himself  and  another  section  man, 
and  the  section  foreman,  the  others  acting 
under  the  direction  of  the  latter!  "  It  was 
laid  down  in  Ix>rd  Hale's  time  and  repeatedly 
since,  that  wherever  the  master  intrusts  a 
horse,  or  carriage  or  anything  which  may 
readily  be  made  an  implement  of  mischief, 
to  his  servant  to  be  used  by  him  in  further- 
ance of  his  master's  business  or  for  the  exe- 
cution of  his  orders,  the  master  will  be  re- 
sponsible for  the  negligent  management  of 
the  thing  intrusted  to  the  servant,  so  long 
as  the  latter  is  using  it  or  dealing  with  it 
in  the  ordinary  course  of  his  employment. 
Within  these  definitions,  there  was  evidence 
that  defendants'  servants  placed  the  ties  in 
question  on  the  highway  in  the  course  of 
their  employment.  This  was  purely  a  ques- 
tion of  fact,  and  I  think  there  was  reason- 
able evidence  from  which  a  jury  might  so 
infer.  Their  employment  or  duty  at  that 
time  was  to  get  rid  of  the  no  longer  useful 
and  now  incumbering  ties,  and  to  do  so  two 
modes  are  suggested,  both  of  which  had  pre- 
viously been  adopted — one  to  bum  them  on 
the  defendant's  own  lands,  the  other  to  per- 
mit their  workmen  to  take  them  home  for 
firewood.  By  either  method  the  defendants' 
purpose  would  have  been  accomplished.  But 
the  ties  were  the  property  of  defendants,  and 
there  was  no  evidence  to  shew  that  they  had 
ceased  to  be  their  property  when  placed 
on  the  highway,  even  assuming  what  was 
fortainly  not  proved,  that  the  section  fore- 
man, who  was  not  called,  intended  to  after- 
wards remove  them  to  his  own  house.  The 
work  was  done  by  defendants'  workmen  dur- 
ing their  ordinary  working  hours,  and  under 
the  superintendence  of  the  section  boss. 
Under  these  circumstances,  I  think  plaintiff 
made  out  a  prima  facie,  and  the  issue  was 
properly  for  the  jury.  But  there  was  no  spe- 
cific finding  of  fact  upon  the  vital  question  of 
nuisance  or  no  nuisance,  which  was  essen- 
tially plaintiff's  cause  of  action.  A  nuisanco 
Aiich  as  the  one  in  question  was  not  neces- 
sarily created  by  placing  an  object  or  doing 
an  act  causing  one  horse  to  be  frightened, 
but  by  doing  something  upon  or  near  the 
highway  which  is  calculated  to  frighten 
horses  generally  in  ordinary  circumstances. 
See  Roe  v.  Lucknoto,  21  A.  R.  1.  On  refer- 
ring to  the  charge  it  appears  that  the  jury 
were  not  told  that  the  question  of  nuisance 
or  no  nuisance  depended  not  so  much  on  the 
particular  result  to  the  plaintiff's  horse,  but 
as  they  should  have  been,  on  the  larger  and 
more  general  result,  to  horses  generally,  aju 
before  indicated.  The  damages  awarded  are 
so  large  as  to  appear  excessive.  The  appeal 
allowed  and  a  new  trial  directed.  Forsyth  e 
V.  Canadian  Pacific  Ry,  Co.,  6  O.  W.  K. 
L'42,  10  O.  L.   R.   74. 

NeKligenoe  of  serrant  —  Scope  of  au- 
thority— Forbidden  act.] — A  master  is  liable 
for  an  injury  caused  by  the  wrongful  act  of 
his  servant  within  the  scope  of  his  authority, 
although  the  master  has  expressly  forbidden 
the  servant  to  do  the  act  from  which  the  in- 
jury resulted.  Rvad  v.  McQivney,  3(>  N.  B. 
R.  513. 

Neglisenoe  of  servant  —  Sfope  of  em- 
ployment —  Rniliraij  —   Watchman.] — De- 


fendants employed  a  watchman  ti>  lower  tlie 
bars  across  the  highway  as  a  train  was  ap- 
proaching, and  to  raise  them  as  soon  as  it 
had  passed.  This  duty  carried  wiUi  it  that 
of  warning  persons  who  were  obstnictin<  the 
raising  or  lowering  of  the  ban,  and  thereby 
preventing  him  from  using  them  for  the 
purpose  for  which  they  were  required.  The 
infant  plaintiff  was  obstructing  the  raking 
of  the  bars,  and  the  watchman  &rew  a  dnder 
at  him,  and  put  out  his  eye: — Heid,  the  jury 
had  found  for  plaintiff,  and  they  must  be 
taken  to  have  found,  as  they  might  prop- 
erly do  upon  the  evidence,  that  the  act  done 
by  Jarman  was  done  in  the  course  of  his 
employment,  not  simply  to  gratify  some  spite- 
ful feeling  of  his  own  against  the  boy.  Juan- 
mond  V.  Grand  Trunk  Ry,  Co..  4  C  W.  R. 
530,  25  C.  L.  T.  35,  9  O.  L.  R.  M. 

Not  In  ■nperlntendenee.]  —  An  action 
for  damages  by  an  administrator  and  next 
of  kin  under  the  Workmen's  Compensation 
Act,  and  at  common  law.  The  deceased  was 
killed  while  assisting  one  Carrol  to  adjust 
the  hood  of  the  cage  in  the  shaft  of  defend- 
ants' mine  by  the  cage  being  hoisted  past 
him,  thus  crushing  his  head  between  the  cafe 
and  the  timbeis  of  the  shaft. — ^Teetzel.  J., 
held,  that  the  cage  was  hoisted  owing  to 
Carrol,  the  man  in  charge  of  the  cage,  ha?- 
ing  improperly  given  the  signal  to  do  so 
while  the  deceased  was  in  a  position  in 
which  he  might  be  injured  by  the  cage  in  its 
upward  course:  That  there  was  no  defect 
in  the  equipment  of  the  shaft  and  cage,  and 
that  defendants  were  not  guilty  of  negligence 
in  employing  Carrol  to  operate  the  cace: 
That  the  defendants  not  being  liable  for  Car- 
roVs  negligence,  the  action  mast  be  dismissed, 
but  under  the  circumstances  without  oostSL 
— McLaughUn  v.  Oni.  Iron  d  8ieH  Co^  15 
O.  W.  R.  284,  20  O.  L.  R.  335,  1  O.  W.  N. 
408,  approved.  Davies  v.  Badger  Minet  Co. 
(1911).  18  O.  W.  R.  348,  2  O.  W.  N.  559. 

Not  in  snporlntendenee — Servant  in- 
jured— Action  for  damages — Evidence— Find- 
ing of  jury — ^Appeal  allowed  and  action  dis- 
missed— No  costs.  Davidson  v.  Tonmto  Jltr. 
Co.  (1910).  17  O.  W.  R.  844,  2  O.  W.  X. 
382. 

Notice  of  injory — Excuse  for  ioant  of-^ 
Evidence  —  Statement  of  deceased  —  Negli^ 
gence. — Cause  of  injury— Jury.} — ^The  know- 
ledge of  the  dpfendants  of  the  injury  and 
the  cause  of  it.  at  the  time  it  occars,  v 
(in  ease  of  death)  a  reasonable  excuse  for 
the  want  of  the  notice  of  injury  required 
bv  s.  9  of  the  Workmen's  Compensation  for 
Injuries  Act.  R.  S.  O.  1897  c.  160.  where 
there  is  no  evidence  that  they  were  in  any 
way  prejudiced  in  their  defence  by  the  want 
of  it.  Where  the  deceased  received  the  in- 
juries from  which  he  died  by  being  run  over 
by  a  train  of  cars,  a  statement  made  by  him 
Immediately  after  he  was  run  over,  in  an- 
swer to  a  question  as  to  how  it  happened, 
**I  slipi>ed  and  it  hit  me/'  was  held  admis- 
sible in  evidence.  Thompson  v.  Trevani^ 
Skin.  402,  Aveson  v.  Kinnaird,  6  East  ISS. 
193,  and  Rex  v.  Foster,  6  C.  &  P.  325.  f^ 
lowed.  Upon  that  evidence  and  evidence  « 
the  slippery  condition,  by  reason  of  snow  and 
ice,  of  the  place  where  the  deceased  slipped, 
a  question  should  have  been  submitted  to  tt* 
jury  whether  he  slipped  by  reason  of  «cd 
condition,   and   whether  such  condition  was 


3166 


NEGUOENCE. 


3166 


du€  to  the  negligence  of  the  defendants. 
Arwutrang  v.  Canada  Atlantic  Rw.  Co.,  21 
C.  L.  T.  497,  2  O.  L.  R.  219. 


Paroat  aad  oHild  —  Negligence,] — The 
doctrine  of  the  liability  of  a  master  for  his 
aervanfs  negligence  applies  in  the  case  of 
the  implied  relationship  of  master  and  ser- 
vant sometimes  existing  between  parent  and 
child,  bat  as  in  the  case  of  master  and 
servant  so  in  that  of  parent  and  child  there 
is  no  liability  if  at  the  time  the  negligent 
act  is  committed  the  child  is  engaged  in  his 
own  affairs  and  not  on  the  parent's  behalf. 
Hie  father  of  a  lad  of  twenty,  living  at 
home,  was  held  not  liable,  therefore,  for 
an  accident  caused  by  the  lad's  negligence 
while  driving,  with  the  father's  implied  per- 
mission, the  father's  horses  and  carriage 
home  firom  a  shop  to  which  the  lad  had 
gone  to  pnrchase,  with  money  earned  by  him- 
self, articles  of  clothing  for  himself.  File 
V.  Unger,  20  C.  L.  T.  348,  27  A.  R.  468. 


Parson  to  whose  orders  servants 
hound  to  eonf  ona — Right  to  give  order — 
Servant  voluntarily  incurring  risk — Findings 
of  jury.  Parker  v.  Lake  Erie  and  Detroit 
River  Rw.  Co.,  5  O.  W.  R.  634. 

Personal  injuries  —  Accident  to  miner 
caused  by  falling  rock — ^Defect  in  works  — 
[1906]  Ont.  Mining  Act,  s.  164,  s.-8.  17  and 
31 — Argument  based  on  finding  of  jury — De- 
finition of  ^entice."  —  Falconbridge,  C.T. 
K.B.,  gave  judgment  for  plaintif  f  >r  .$2,o(K) 
and  costs.  Siven  v.  Temiskaming  Mining  Co, 
(1911),  19  O.  W.  R.  436,  2  O.  W.  N.  1245. 

Personal  injuries  to  servant  thron^h 
ae^yrenee  of  master — Permanent  injury 
— Partial  disahilitp — Earning  potcer — Tnnir- 
aWe  dinease  —  Death  after  first  trial — New 
trial  for  a^^esnment  of  damage* — Elements  of 
damage — Hastening  of  death — Physical  suf- 
fering.}— See  sub  nom.  Tinsley  v.  Canada, 
9  W.  L.  R.  706.  The  original  plaintiff  died 
after  the  first  trial  and  the  action  was  re- 
vived in  the  present  plaintiff.  On 
new  trial  judgment  for  plaintiff.  Damages 
dionld  not  be  confined  strictly  to  loss  of  earn- 
ing power  during  a  certain  period : — field, 
that  the  accident  had  to  do  with  hastening 
the  cancer,  of  which  be  died.  He  is  entitled 
to  compensation  for  being  left  with  a  de- 
formed and  weakened  leg.  McOarry  v.  Can- 
ada, 11  W.  L.  R.  597. 

Personal  nesUcanee  of  master — No 

eridence  to  support  finding  —  Workmen's 
Gompensation  Act — Negligence  of  foreman — 
FindingF  of  jury  —  Damages  —  Proof  of 
tmoont  of  servant's  earnings  —  Evidence. 
Williama  v.  Piggott,  11  O.  W.  R.  28. 

Plaintiff    crushed    hetween    oars  — 

Sufideneif  of  questions  put  and  answered — 
Voluntarily  accepting  risk.]  —  If  there  is 
negligence  of  a  superior,  while  in  the  exer- 
cise of  his  superintendence,  and  the  worb- 
van  is  bound  to  conform  to  his  orders,  the 
cue  is  brought  within  the  Workmen's  Com- 
pensation for  Injuries  Act :  sec  3,  sub-sec  2. 
-~In  a  personal  injury  action  the  plaintiff  ad- 
mitted knowledge  of  the  extreme  danger,  also 
of  the  lack  of  and  the  necessity  for  the  usual 
ud  proper  safeguards.  The  defendants  ad- 
loitted  superintendence  of  the  foreman. — The 
jniy,  in  answer  to  questions  put,  found:  (1) 


negligence  due  to  foreman  neglecting  to  place 
flags  for  protection;  (2)  that  the  injured 
party  was  bound  to  conform  to  the  orders; 
(3)  no  contributory  negligence;  (4)  no  duty 
of  plaintiff  to  place  the  flags. — Falconbridge, 
C.J.K.B..  after  addres«e8  of  counsel,  refused 
to  submit  an  additional  question,  and  entered 
verdict  for  the  plaintiff. — Court  of  Appeal, 
Meredith,  J. A.,  dissenting,  held  that  the  ques- 
tions of  (o)  whether  persuading  conversation 
amounted  to  a  direction,  (5)  knowledge  con- 
stituted contributoi^  negligence,  (o)  and  the 
question  of  the  duties  devolving,  were  rightly 
put  to  the  jury; — That  the  appeal  should  be 
dismissed  as  there  was  no  finding  that  the 
workman  voluntarily  accepted  the  risk; — 
That  the  other  question  raised  by  the  de- 
fendants was  involved  in  and  answered  by 
the  findings  by  necessary  implication  and 
under  all  the  circumstances  the  defendants 
were  not  entitled  to  have  the  additional  ques- 
tion put  to  the  jury.  Brulott  v.  Urand  Trunk 
Pae,  Rw,  Co,  (1911).  19  O.  W.  R.  514.  2 
O.  W.  N.  1277. 

Pleading  —  Damages — Factories  Act,] — 
In  an  action  for  damages  for  physical  in- 
juries, the  age  of  the  victim,  and  his  per- 
sonal condition  as  to  means  are  relevant, 
but  not  the  number  of  his  children  or  the 
fact  that  he  has  to  support  them. — 2.  The 
statutory  duties  prescribed  by  the  Factories 
Act  do  not  affect  the  civil  responsibility  of 
employers  towards  their  employees.  Rien- 
deati  V.  Pack  Rolling  Co,,  6  Que.  P.  R.  148. 

Pleading;  —  Declaration  —  Damages  — 
Plaintijf's  loss  by  inahiliiy  to  support 
family.] — In  an  action  for  damages  by  rea- 
son of  an  injury  to  a  person  in  the  service 
of  the  defendant,  an  allegation  in  the  declara- 
tion that  the  plaintiff  is  the  father  of  n 
family,  and  the  sole  support  of  his  wife  and 
children,  is  useful  to  assist  the  Court  in  fix- 
ing the  damages  suffered,  and  will  not  bt^ 
struck  out  on  inscription  in  law.  8auv4  v. 
LyaU,  10  Que.  P.  R.  91. 

Pleadine  ''Not  guilty  by  statute*'  — 
Denial  —  Contributory  negligence — Common 
employment — Statute  —  Retroactivity  —  No 
cause  of  action,] — In  an  action  by  a  brakes- 
man in  the  defendants*  employment  to  re- 
cover damages  for  injuries  sustained  by  him 
by  reason  of  the  negligence  of  the  defendants, 
the  defendants  proposed  to  plead  other  de- 
fences along  with  "  not  guilty  by  statute  :" — 
Held,  that  it  was  not  necessary  to  plead  con- 
tributory negligence  specially,  for  it  could 
be  raised  under  "  not  guilty  by  statute,"  t>y 
Rule  13,  J.  O.,  N.  W.  T.— 2.  That  a  deninl 
of  **  each  and  every  material  allegation  con- 
tained in  the  statement  of  claim  "  was  too 
general  in  form  and  was  contrary  to  Rule 
118,  having  regard  to  Rule  114;  the  de- 
fendants must  specify  the  particular  allega- 
tions which  they  denied,  and  must  in  some 
cases  shew  by  affidavit  that  they  had  good 
grounds  for  the  denial. — 3.  That  the  defend- 
ants should  be  allowed  to  set  up  the  defence 
that  the  injury  was  caused  by  the  negligence 
of  the  plaintiff*s  fellow  servants  in  the  com- 
mon employment  of  the  defendants;  for  v\ 
13  of  the  Ordinances  of  1900,  taking  away 
the  right  to  set  up  this  defence,  was  not  re- 
troactive as  applying  to  a  mere  matter  of 
procedure,  but  gave  a  substantial  right. — 4. 
That  the  defendants  might  raise  a  question 
of   law   by   pleading   that   the   statement   of 
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claim  disclosed  no  cause  of  action,  but  they 
must  pive  the  grounds.  Smith  v.  Canadian 
Pacific  Rw.  Co.,  21  C.  L.  T.  103. 

Pleading  —  Onus  —  Contributory  neg- 
ligence—  Employer's  Liability  Act,  3^.fif.] — 
The  statement  of  claim  alleged  that  while  the 
plaintiff  was  in  the  defendant's  employ,  and 
engaged  in  filling  a  car  with  dolomite  from  a 
chute,  a  car  was  suddenly  dumped  into  the 
chute  above,  and  came  down  with  great  force, 
and  struck  and  injured  the  plaintiff,  and  that 
such  injury  was  caused  by  the  defendants, 
his  engineers,  etc.,  not  warning  the  plaintiff 
that  the  car  of  dolomite  was  about  to  be 
dumped  into  the  chute,  thus  giving  him 
notice  to  avoid  danger : — Held,  that  upon  the 
pleading,  the  onus  was  on  the  plaintiff  to 
prove  that  that  injury  was  caused  by  the 
negligence  of  defendant;  and  that,  in  the 
absence  of  evidence  to  satisfy  the  burden 
resting  upon  him,  he  could  not  recover.  The 
evidence  shewed  that  it  was  the  plaintiff*8 
duty  to  place  the  car  to  be  loaded  below  the 
chute,  and  to  remain  in  a  place  of  safety  un- 
til the  car  was  loaded,  and  the  gates  of  the 
chute  closed,  and  then  to  remove  the  car  to 
the  crusher;  that,  at  the  request  of  a  fellow- 
workman,  he  attempted  to  pull  out  the  car 
before  it  was  loaded,  and  before  the  gates 
were  closed,  with  the  result  that  he  sustained 
the  injury  complained  of: — Held,  that  there 
was  contributory  negligence  on  the  part  of 
the  plaintiff  which  prevented  his  recovery. 
MacFherson  v.  MacLachlan,  36  N.  S.  R. 
435. 

Pleading — Workmen^s  Compensation  Act 
— Particulars  —  Name  of  felloto-servant,] — 
The  requirements  of  s.  9  of  the  Workmen's 
Compensation  for  Injuries  Act  are  directory 
rather  than  imperative,  and  the  omission  to 
give  the  name  and  description  of  the  person 
in  the  defendants*  service  by  whose  negli- 
gence the  accident  which  gave  rise  to  the  ac- 
tion occurred,  is  a  matter  to  be  dealt  with  by 
an  application  for  particulars,  and  not  by 
demurrer.  Makarsky  v.  Canadian  Pacific 
Rw,  Co.,  15  Man.  L.  R.  53. 

Preoantions  —  Wamings.l  —  It  is  the 
duty  of  an  employer  to  use  means  as  safe 
as  are  practicable  in  the  performance  of  his 
work.  He  has  no  right  to  use  means  which 
offer  a  constant  danger  to  his  employees, 
when  other  means,  perhaps  a  little  more  ex- 
pensive and  a  little  slower  in  operation, 
would  have  avoided  the  danger.  ,The  em- 
ployer is  not  relieved  from  responsibility  by 
the  fact  that  the  workman  did  not  comply 
with  warnings,  unless  it  be  shewn  at  the 
same  time  that  such  compliance  would  have 
avoided  the  danger.  Scanlan  v.  Detroit 
Bridge  and  Iron  Works,  16  Que.  S.  C.  264. 

Proximate  canse  —  Contributory  negli- 
gence— Findings  of  jury.  Lcnnon  v.  Cana- 
dian Niagara  Power  Co,,  6  O.  W.  R.  885. 

Proximate  came  —  Finding  of  jury  — 
Evidence.] — T.,  an  engineer,  was  scalded  by 
steam  escaping  when  the  front  of  a  valve 
was  blown  out  by  the  pressure  on  it.  In  an 
action  for  damages  against  his  employers, 
the  jury  found  that  the  bursting  was  caused 
by  strain  on  the  valve ;  that  the  employers 
were  guilty  of  negligence  in  allowing  the 
engine  to  run  on  an  improper  bed,  and  that 
they  did  not  supply   proper  appliances  and 


keep  them  in  proper  condition  for  the  work 
to  be  done  by  T.,  the  engine-bed  and  room  all 
being  in  bad  condition ;  they  also  fonnd  that 
the  valve  was  not  defective: — Held^  that,  in 
the  absence  of  a  finding  that  the  negligoice 
imputed  to  the  employers  was  the  proximate 
cause  of  the  injury  to  T.,  and  of  evidence  to 
justify  such  a  finding,  the  action  mast  fail. 
Judgment  of  the  Court  of  Appeal,  11  O.  W. 
R.  32,  affirmed.  Thompson  v.  Ontario  Bewer 
Pipe  Co.,  40  S.  C,  R.  396. 


Quebec      Industrial      EstabHaliiB— t 

Act  —  Regulations — Failure  to  comply  with 
— Factory — Dangerous  machinery.] — Failure 
by  the  owner  of  an  indnstrial  establishment 
to  comply  with  the  regulations  made  by  the 
Lieutenant-Governor  in  council,  nnder  the 
authority  of  the  Quebec  Industrial  E2stablisli- 
ment  Act,  ISM,  is  a  fault  which  makes  him 
liable  for  injuries  to  an  employee  caused 
thereby. — Independently  of  such  regnlatioms. 
when  machinery,  including  a  revolving  shaft 
is  used  in  a  factory  where  the  employees  are 
exposed  to  contact  with  it,  ordinary  pmdenee 
requires  that,  after  a  stoppage,  the  patting 
of  it  in  motion  again  should  be  signalled,  and 
the  omission  to  do  so  is  a  fault  that  makes 
the  employer  liable  for  an  injury  caused 
thereby. — In  like  manner,  to  allow  girls  and 
women  in  the  factory  to  wear  their  hair 
loose  and  flowing  on  their  backs,  so  that  it 
can  be  caught  in  the  machinery,  is  a  Canlt 
that  makes  their  employer  liable  for  injories 
caused  thereby. — It  is  not  enough  that  rules 
and  regulations  for  the  prevention  of  acci- 
dents be  posted  in  factories;  they  must  far- 
ther be  drawn  to  the  attention  of  the  em- 
ployees. Caron  v.  Standard  Shirt  Co.,  28 
Que.  S.  C.  211. 

Questions  for  Jury — New  trial.    8orm- 
son  V.  Smith,  5  O.  W.  R.  576. 

Railway  —  Collision  —  Duty  of  engine- 
man  —  Orders  of  conductor  —  Rules— €oth 
tributary  negligence.] — By  Rule  232  of  th^ 
defendants,  "  conductors  and  enginemen  will 
be  held  equally  responsible  for  the  violatioo 
of  any  of  the  rules  governing  their  traios, 
and  they  must  take  every  precaution  for  the 
protection  of  their  trains,  even  if  not  pro- 
vided for  by  the  rules.**  By  Rule  52,  engine- 
men  must  obey  the  conductor's  orders  as  to 
starting  their  trains,  unless  such  orders  in- 
volve violation  of  the  rules  or  endanger  the 
train's  safety ;  and  Rule  65  forbids  tbem  to 
leave  the  engine,  except  in  a  case  of  necessity. 
Another  rule  provides  that  a  train  most  not 
pass  from  one  double  or  single  track  antil  it 
is  ascertained  that  all  trains  due  whidb  have 
the  right  of  way  have  arrived  or  left  M. 
was  engineman  on  a  special  train  whidi  was 
about  to  pass  from  a  double  to  a  single  track, 
and  when  the  time  for  starting  arrived  he 
asked  the  conductor  if  it  was  all  right  to  go. 
knowing  that  the  regular  train  passed  over 
the  single  tracks  about  that  time.  He  n- 
ceived  from  the  conductor  the  usual  signal 
to  start,  and  did  so.  After  proceeding  aboot 
two  miles  his  train  collided  with  the  regoJar 
train,  and  he  was  injured.  In  an  action 
against  the  company  for  damages  in  conse- 
quence of  such  injury : — Held,  affirming  the 
judgment  of  the  Court  of  Appeal  (Slst  De- 
cember, 1001),  that  M.  was  not  obliged,  be- 
fore starting,  to  examine  the  register  and 
ascertain  for  himself  if  the  regular  train 
had  passed,  that  duty  being  imposed  by  the 
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nil«i  on  the  conductor  alone;  tbat  he  was 
bound  to  obey  the  conductor's  order  to  start 
the  train,  having  no  reason  to  question  its 
propriety;  and  he  was,  therefore,  not  guilty 
of  contributory  negligence  in  starting  as  he 
did.  MiUer  v.  Grand  Trunk  Rw,  Co,,  22  C. 
L.  T.  353,  32  S.  C.  R.  454. 

Bailway  —  Collision  —  Engine-driver — 
Disobedience  to  rules — <^ause  of  collision — 
Negligence  —  Defects  —  Evidence  —  Negli- 
gence of  fellow-servants.  Ruddick  v.  Cana- 
dian Pacific  Rw.  Co.,  11  O.  W.  R.  130,  8 
Can.  Ry.  Gas.  484. 


il^^ay  —  Contributory  negligence  — 
yontuii—Jury  —  Employers*  LiahUity  Act.] 
— F.,  a  conductor  and  brakesman  in  the  em- 
ploy of  the  defendant  company,  while  turn- 
ing the  brake  wheel,  fell  from  his  train  and 
waa  run  over  and  killed.  The  nut  which 
fastens  the  brake  wheel  to  the  brake  mast, 
and  which  should  have  been  on,  was  not  on, 
and  so  the  wheel  came  off  and  the  accident 
resulted.  It  was  the  duty  of  the  deceased  to 
examine  the  cars  of  the  train  and  see  that 
they  were  in  good  order  before  leaving  the 
station  which  the  train  was  just  leaving: — 
HM,  in  an  action  by  F.*8  personal  repre- 
sentatives to  recover  damages  in  respect  of 
his  death,  that  it  was  F.'s  own  neglect  in 
not  seeing  that  the  brake  was  in  a  secure 
condition,  and  that  there  was  therefore  ao 
case  for  the  jury.  Fawcett  v.  Canadian  Paci- 
fie  Rfo.  Co.,  22  C.  L.  T.  244,  8  B.  C.  R.  393. 

Railway — Collision  of  train  taith  yard 
engine — Death  of  engine-driver — Liability  at 
common  law  —  Workmen*8  Compensation 
Aft.] — Action  for  damages  for  death  of  de- 
ceased, an  engine-driver,  killed  in  a  collision 
betwpcn  his  train  and  a  yard  engine.  The 
jury  found  that  the  system  by  which  the  con- 
trol of  the  yard  engine  was  under  the  yard 
master,  not  the  despatching  office,  was  defec- 
tire.  The  trial  Judge  held  that  the  yard 
master  and  superintendent  were  competent 
officials,  that  the  system  used  was  deliber-' 
ately  adopted  in  preference  to  what  jury 
found  was  the  proper  one.  Jhidgment  given 
for  plaintiff  under  Workmen's  Compensation 
Act,  not  at  common  law.  Fralick  v.  Grand 
Trunk,  13  O.  W.  R.  462. 

Appeal  to  the  Court  of  Appeal  dismissed, 
15  0.  W.  R.  55. 


Hallway  —  Employers^  liability — Exces- 
sive damages.] — In  the  defendants'  coal  mine 
the  haulage  slope,  which  was  necessarily 
used  as  a  travelling  road  by  the  workmen, 
was  not  provided  with  man-holes  at  intervals 
of  not  more  than  twenty  yards,  as  required  by 
the  Coal  Mines  Regulation  Act,  and  on  ac- 
coant  of  this  lack  of  sufficient  manholes  it 
was  the  custom  of  the  defendants  not  to  run 
the  trip  during  the  time  the  workmen  were 
zoing  to  and  coming  from  work.  The  plain- 
tiff while  coming  from  work  was  run  into 
and  injured  by  the  trip,  which  had  been 
started  off  during  a  prohibited  time.  The 
trip  was  a  train  of  cars,  operated  by  a  sta- 
tionary engine  on  the  outside,  and  used  for 
hauling  coal  out  of  the  mine.  The  jury 
found  that  the  accident  was  caused  by  the 
defendants'  negligence  in  letting  the  trip 
down,  and  on  the  verdict  judgment  was  en- 
tered for  the  plaintiff  for  $1,424  and  costs. 
An  appeal  to  the  full  Court  was  dismissed, 
the  Court  refusing  to  reverse  the  findings  of 


fact  or  to  interfere  with  the  damages  as  ex- 
cessive:— Held,  also,  that  the  place  in  ques- 
tion was  a  "railway"  within  the  meaning 
of  the  Employers*  Liability  Act.  Booker  v. 
Wellington  Colliery  Co.,  22  G.  L.  T.  436,  9 
B.  C.  R.  265. 

Railway  —  Engine-driver  —  Bursting  of 
glass  tube — Failure  to  supply  shield— Volun- 
tary incurring  of  risk — Findings  of  jury — 
Judge's  charge.  Fulton  v.  Michigan  Central 
Rto.  Co.,  11  O.  W.  R.  52. 

Railway  —  Explosion — Defective  condi- 
tion of  boiler — Necessity  for  inspection — 
Failure  of  company  to  discharge  duty  of 
master  —  Liability  at  common  lato  —  Negli- 
gence.]— Plaintiff,  a  car  inspector  for  de- 
fendants, going  into  a  boiler-room  to  get  a 
saw  he  required  to  use,  was  severely  in- 
jured by  the  boiler  exploding.  The  defend- 
ants had  no  boiler  inspector  nor  had  the 
boiler  ever  been  inspected  : — Held,  defendants 
liable  at  common  law.  $3,000  damages  given 
plaintiff.  Waddell  v.  Pcre  Marquette,  13  O. 
W.  R.  817,  R.  360.  h         ,    ^  kj. 

Railway  —  I'ault  of  fellow-servant  — 
Workmen's  Compensation  Act  —  Evidence — 
Findings  of  jury — Questions  and  answers — 
New  trial.  Curtis  v.  Michigan  Central  Rw. 
Co.,  12  O.  W.  R.445. 

Railway  —  Lights  on  trains.]  —  A  con- 
ductor in  the  defendants'  employment,  while 
performing  the  duty  for  which  he  was  en- 
gaged at  the  Windsor  station  of  the  Canadian 
Pacific  Railway  in  Montreal,  was  killed  by 
a  train  which  was  being  moved  backwards 
in  the  station  yard.  There  was  no  light  on 
the  rear  end  of  the  last  car  of  the  train,  nor 
was  there  any  person  stationed  there  to  give 
warning  of  the  movement  of  the  train: — 
Held,  that,  by  omitting  to  have  a  light  on  the 
rear  end  of  the  train,  the  railway  company 
failed  in  their  duty,  and  this  constituted 
pr%ma  facie  evidence  of  negligence.  Judgment 
in  11  Que.  K.  B.  394,  affirmed.  Boisseau  v. 
Canadian  Pacific  Rw.  Co.,  22  C.  L.  T.  358, 
32  S.  C.  R.  424. 

Railway  —  Person  in  charge  —  Open 
switch — Control  of  railway  —  Contractor — 
Workmen's  Compensation  Act — Common  law 
liability — Findings  of  jury.  Warren  v.  Mac- 
donnell,  12  O.  W.  R.  493. 

Railway  —  Stcrvant  carried  by  train  — 
— Failure  to  stop  train — Injury  by  jumping 
— Contract — Tort.]  —  The  defendants  hired 
the  plaintiff  to  work  on  the  construction  of 
a  railway,  and,  as  part  of  their  contract, 
the  plaintiff  waa  to  be  carried  on  their  train 
to  and  from  a  certain  crossintj  near  his  home 
to  the  place  of  work.  One  night  the  train 
did  not  stop  at  this  crossing,  but  slowed 
down  and  was  passing  it  at  a  dsngerous 
rate  of  speed,  when  the  plaintiff,  finding  that 
the  train  was  not  stopping,  jumped  off  and 
was  severely  injured: — Held,  that  if  it  were 
a  breach  of  contract  by  the  defendants  not 
to  have  stopped  at  this  crossing,  the  plain- 
tiff^ was  not  justified  in  jumpmg  from  the 
train  while  it  was  in  dangerous  motion : — 
Held,  further,  that,  if  the  action  was  con- 
sidered as  one  in  tort,  the  plaintiff  must 
fail,  as  the  injury  was  the  direct  result  of 
his  own  conduct.  Kennedy  v.  Isbester,  40 
N.  S.  R.  116. 
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Railway — Signals  —  Warning — Findings 
of  jury.      Basso  v.   Orand  Trunk  Rw,  Co., 

6  O.  W.  R.  172.  893. 

Railway  —  f^tipulation  in  contract  of 
service  for  non-liahility  of  master — Assur- 
ance fund- — Vonstitution  of  aid  society, '\  — 
A  master  may  validly  stipulate  with  his  ser- 
vant that,  in  consideration  of  a  contribution 
which  he  makes  to  the  funds  of  a  society 
of  aid  and  assurance  formed  for  the  purpose 
of  assisting  workmen  and  their  families  in- 
case of  injury  or  death  by  accident,  he  shall 
not  be  responsible  for  the  consequences  of  an 
accident  sustained  by  the  servant,  caused  by 
the  fault  of  his  fellow  servants.  Regina  y. 
Orenier,  30  S.  C.  R.  42,  followed.— 2.  In 
this  ease  the  society  of  aid  and  assurance 
had  been  legally  constituted.  Ferguson  v. 
Grand  Trunk  Rir.  Co.,  20  Que.  S.  C.  54. 

Rail^^ay  —  Unpacked  frog  —  Construc- 
tion work  —  Horse  tramway  —  Sub-con- 
tractors —  Independent  contractor  —  Elm- 
ployment  of  workmen  —  Liability  of  princi- 
pal contractor  —  Damages  —  Workmen's 
Compensation    Act.      Amendola    v.    Dohvny, 

7  O.  W.  R.  32. 

Railway — Workmen's  Compensation  Act 
— Notice  of  injury — Absence  of — Reasonable 
excuse  —  Meaning  of — Cause  of  injury,] — 
While  the  notice  of  injury  required  by  s.  9 
of  the  Workmen's  Compensation  for  Injuries 
Act,  R.  S.  O.  1897,  c.  160,  is  for  the  employ- 
er's protection  against  stale  or  imaginary 
claims,  and  to  enable  him,  while  the  facts  are 
recent,  to  make  enquiry,  the  injured  work- 
man, however,  is  the  primary  object  of  the 
legislative  consideration ;  and  therefore  un- 
der that  section  of  ss.  13  and  14,  notice  may 
be  dispensed  with  where  there  is  reason- 
able excuse  for  th6  want  thereof,  the  em- 
ployer not  being  prejudiced  thereby.  What 
constitutes  reasonable  excuse  must  depend 
upon  the  circumstances  of  each  particular 
case,  and  a  reasonable  excuse  will  be  ^  in- 
ferred where,  as  here,  there  is  the  notoriety 
of  the  accident,  the  knowledge  of  the  employ- 
ers of  the  injury  which  resulted  in  death,  and 
its  cause,  and  of  a  claim  having  been  made 
on  them  by  the  deceased's  representative, 
which  they  had  stated  they  would  take  into 
their  consideration,  but  to  which  no  final 
answer  had  ever  been  given.  In  an  action 
against  a  railway  company  for  alleged  neg- 
ligence, it  appeared  that  the  deceased  was 
killed  by  being  run  over  while  shunting  cars. 
The  evidence  shewed  that  the  space  between 
two  sets  of  tracks  in  the  defendants'  yard 
was  dangerous  by  reason  of  an  accumula- 
tion of  snow  and  ice  thereon,  but  that  the 
tracks  themselves  were  in  good  condition, 
and  it  was  merely  a  matter  of  conjecture, 
whether,  at  the  time  of  the  accident,  the  de- 
ceased was  on  the  tracks  themselves,  or  in 
the  space  between  them : — Held,  that,  under 
these  circumstances,  the  accident  could  not 
be  said  to  be  due  to  the  defendants'  negli- 
gence, and  the  plaintiff's  action  failed.  Judg- 
ment in  2  O.  L.  R.  219,  21  C.  L.  T.  497, 
reversed.  Armstrong  v.  Canada  Atlantic 
Rw,  Co,,  22  C.  L.  T.  379,  4  O.  L.  R.  560. 

Railway   company   is    liable    for   the 

death  of  an  engine  driver  in  a  collision  shewn 
to  have  been  caused  by  the  insufficiency  of 
brakes  on  train,  or  by  their  not  having  been 


properly   applied   by  other  Berranta     

son  V.  Can.  Northern  Que.  Rw.  Co.  (1010), 
39  Qae.  S.  C.  263,  17  B.  de  J.  182,  appealed. 

Sliip  —  Bursting  of  capstan  —  Defect  — 
Notice  —  Superintendent  —  Competence  — 
Aggravation  of  injury  by  suhseiiuent  conduct 
— Master  of  ship — Scope  of  authority.}  — 
The  mate  of  a  steamer  was  injured  by  the 
bursting  of  a  capstan,  and  brought  a  oom- 
mon  law  action  against  the  owners  for  dam- 
a^^es  for  his  injuries,  and  also  for  aggrava- 
tion of  his  injuries  owing  to  his  anaathorised 
detention  on  the  steamer  after  the  acddeot: 
— Held,  that,  in  the  absence  of  evidence  of 
a  defective  systen^  the  defendants  were  not 
liable  for  the  negligence,  if  any,  of  a  com- 
petent engineer,  who  was  a  fellow-servant 
of  the  plaintiff  and  not  the  representative  of 
defendants.  If  there  was  any  negligence  on 
the  part  of  the  captain  in  keeping  the  plain- 
tiff on  the  steamer,  the  defendants  were  not 
liable  for  it,  as  such  interference  was  not 
within  the  scope  of  his  employmenL  Marfan 
V.  British  Yukon  Navigation  Co.,  11  B.  C. 
R.  ,316.  1  W.  L.  R  294. 

Ship — ^Deck-hand  on  lake  steamer — Sea- 
man —  Negligence  of  mate  —  Findincs  of 
jury — ^Workmen's  Compensation  Act  Frav- 
ley  V.  Hamilton  Steamboat  Co.,  10  O.  W. 
R.  308. 

Street  railway  —  Negligence  —  Motor- 
man.] — ^The  motorman  of  an  electric  car 
may  be  a  "  person  who  has  charge  or  con- 
trol," within  the  meaning  of  a.  3  of  the 
Workmen's  Compensation  Act,  R.  S.  O.  1897 
c.  100,  and,  if  he  negligently  allows  an  open 
car  to  come  in  contact  with  a  passing  ve- 
hicle, whereby  the  conductor,  who  ia  stand- 
ing on  the  side  in  discharge  of  his  duty,  is 
struck  and  injured,  the  electric  company  are 
liable  in  damages  for  such  injury.  Jodg- 
ment  in  27  A.  R.  151,  20  O.  L.  T.  224. 
affirmed.  SneU  v.  Toronto  Ru>.  Co.,  21  C.  L 
T.  327,  31  S.  C.  R.  241. 

Suhaidence  of  soil  —  Inevitable  acn- 
dent — Jury.  Sangallo  v.  Laurin,  5  E.  U  R. 
230. 

Superintendence  within  ■.-•.  2  ef  t. 
3   of  Workmen's  Compensation  Aet— 

Notice  of  accident — Damages.]  —  An  actioB 
under  the  Workmen's  Compensation  let  In- 
juries Act  for  damages  because  of  injury  sa»- 
tained  by  plaintiff  when  in  defendant^  em- 
ployment— Mulock,  C.J.,  held,  upon  the  eti- 
dence,  that  1,  No  contributory  negligence: 
2,  that  the  accident  was  due  to  lack  of  scaf- 
folding; 3,  that  the  superintendent  was  t^Mj 
of  gross  negligence  Hi  requiring  the  plijntiff 
to  work  on  top  of  6-inch '  timl^r  which  bed 
become  wet  and  icy,  without  having  supplied 
hob-nailed  boots.  Damages  for  the  inja'7* 
including  pain  and  gaffering,  also  anean  of 
wages  and  costs  of  action  allowed.  Qem^ 
V.  Bishop  (1911),  19  O.  W.  R.  313,  2  O.  W. 
N.  1152. 

Superintendent  of  works — Werkment 

Compensation  Act — Findings  of  jury — ^la- 
consistency — ^New  trial.  Higgins  v.  Bwm- 
Uton  Electric  Light  and  Cataract  Power  Co., 
5  O.  W.  R.  136. 

Snperinteadent  of  works — ^Woiknen^ 
Compensation  Act — Place  of  danger — ^Wara- 
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ins — ^Findiiigs  of  jiiiy*  Higgins  V.  Hamilton 
Electric  Light  and  Cataract  Power  Co.,  7  O. 
W.  K-  505. 

Tort — Law  of  country  where  committed — 
Contract  of  hiring  and  domicU  of  servant 
tn  another  country — Common  employment — 
Preeumption.^  —  The  liability  of  a  master 
to  bis  servant  for  an  accident  in  the  course 
of  his  work  does  not  arise  from  the  contract 
of  hiring  between  them ;  it  arises  out  of  tort, 
and  is  governed  by  the  law  of  the  country 
where  the  tort  is  committed. — Where  the 
law  of  the  place  recognises  the  liability, 
the  Ck>urt  should  not  be  bound  by  an  excep- 
tion which  it  makes,  drawn  from  a  presump- 
tion that  the  circumstances  take  it  out  of  the 
rule.  Thus  the  law  of  New  Brunswick 
(which  is  the  common  law  of  England) 
rendering  the  master  responsible  for  the  acts 
of  his  servant,  except  in  the  case  of  damages 
caused  by  a  fellow- workman  (common  em- 
ployment), because  workmen  in  the  same 
employment  are  presumed  to  accept  the  risk 
of  each  other's  faults,  such  exception  does 
not  apply  to  a  servant  domiciled  and  engaged 
at  Montreal  to  work  in  New  Brunswick. 
That  engagement,  interpreted  according  to 
the  law  of  the  place  where  it  was  made, 
excludes  the  presumption  that  the  employee 
has  accepted  the  risk  of  the  common  employ- 
ment Therefore,  the  master  who  has  en- 
gaged the  workman  is  responsible,  according 
to  the  law  of  New  Brunswick,  for  dam- 
ages caused  to  him  by  the  fault  of  his  fellow- 
servants  in  the  course  of  their  employment 
in  that  province.  Lee  v.  Logan,  31  Que.  S. 
C.  469,  3  E.  L.  R.  132 ;  Logan  v.  Lee,  27  C 
L.  T.  781,  39  S.  C.  R.  311. 

Trial — ^Findings  of  jury— Verdict  —  Fail- 
ore  to  establish  cause  of  injury — ^Dismissal 
of  action — ^Appeal — New  trial.  Ede  v.  Can- 
ada Foundry  Co.,  Lynn  V.  Canada  Foundry 
Co.,  11  O.  W.  R.  332,  12  O.  W.  R.  809. 

Trial  by  Jury  —  Verdict  against  the 
weight  of  evidence  —  Verdict  "reasonably 
given  "  in  the  sense  of  Art.  501  C.  P. — Li- 
ability— Accident  to  workman — Negligence  of 
the  master— Orders  made  by  his  substitute, 
the  boss,  to  the  workmen,  and  permitting 
them  to  disregard  the  orders.^ — In  an  action 
to  recover  damages  caused  by  an  accident^  to 
a  workman,  the  verdict  of  the  jury,  finding 
the  master  guilty  of  negligence,  because  his 
substitute,  the  boss,  permitted  the  victim  to 
interfere  with  machines  with  which  he  had 
no  business,  may  have  been  reasonably 
rendered  in  the  sense  of  Art  501  C.  P. 
Although  the  boss,  on  examination,  declared 
that  he  had  told  the  plaintiff  "  not  to  meddle 
with  this  machine  as  he  had  no  business  to 
as  it  was  dangerous  to  touch,"  but  he  had 
taken  no  steps  to  prevent  him  from  doing  so. 
Baker  v.  Can.  Rubber  Co.,  1909,  18  Que.  K. 
B.  481. 

Uiisiiarded    machinery    in    mill    — 

Contributory  negligence.} — While  deceased 
was  bringing  a  bag  of  grain  out  of  the  mill, 
he  passed  near  a  moving  vertical  shaft  in 
which  his  overcoat  was  caught  and  he  was 
killed.  The  jury's  findings  negatived  all 
negligence  in  the  defendant  The  deceased 
had  not  taken  reasonable  care  and  with 
proper  care  he  could  have  avoided  the  acci- 

C.C.L. — 101 


dent  Judgment  for  defendant.  New  trial 
refused.  Bertholot  y.  Baleses,  6  E.  L.  B. 
462,  39  N.  B.  R.  144. 

Unprecedented  ooonrrenee  —  Duty  to 
guard  against  —  Question  for  jury  —  Evi- 
dence —  Findings  —  CJontract  of  service  — 
Obligatory  contract — Condition  of  hiring — 
Validity  of  contract — Payments  made  to  in- 
jured servant — Acceptance  with  knowledge 
— R.  S.  O.  1897  c.  160,  s.  10— Consideration 
—  Adequacy  —  Improvidence  —  Just  and 
reasonable  contract — Release — Bar  to  action, 
— Ck>sts.  Fisher  v.  International  Harvester 
Co.  of  Canada,  12  O.  W.  R.  1126. 

Unprecedented  occurrence  —  Negli- 
gence of  master — Contract  of  service  —  Re- 
lease.]— While  plaintiff  was  cutting  off  rivet 
heads  with  a  cold  chisel  and  hammer,  a 
piece  of  steel  striking  a  board  rebounded, 
destroying  the  sight  of  his  left  eye.  The 
jury  found  defendants  negligent  in  not 
guarding  against  such  an  accident,  and  as- 
sessed damages  at  $1,000.  Under  a  special 
personal  service  contract,  the  trial  Judge 
held  that  as  plaintiff  had  taken  benefits 
under  that  contract  he  could  not  now  re- 
cover. Fisher  v.  International  Harvester 
Co.,  12  O.  W.  R.  1129. 

Appeal  from  above  judgment  allowed  and 
judgment  entered  for  $1,000.  Ibid.,  13  O. 
W.  R.  381. 

Unskilful  nse  of  tool  —  Unsuitability 
of  tool — Unsuitability  of  tool  supplied  for 
workman's  use  —  Contributory  negligence. 
Chreat  Northern  Rw.  Co.  of  Canada  v.  Turcot, 
4  E.  L.  R.  361. 

Use  of  ezpIosiTes — Cause  of  accident — 
Conjecture — Nonsuit — New  trial — ^Discovery 
of  fresh  evidence.  Lundy  v.  Dawson,  3  O. 
W.  R.  720. 

Verdict  —  Inconsistent  findings  —  Con- 
struction,]— In  an  action  for  damages  for 
personal  injuries  received  by  the  plaintiff 
while  in  the  employ  of  the  defendant : — Held, 
that  in  construing  a  jury's  verdict,  consist- 
ing of  a  number  of  questions  and  answers, 
the  whole  verdict  must  be  taken  together 
and  construed  reasonably,  regard  being  had 
to  the  course  of  the  trial.  The  injuries  were 
caused  by  the  plaintiff's  failure  to  withdraw 
himself  from  danger  in  response  to  a  signal. 
The  jury  found  that  the  defendant  was  negli- 
gent and  that  the  signal  was  given  prema- 
turely, and  that  the  plaintiff  should  have 
heard  the  signal,  but  being  busy  might  not 
have  heard  it.  The  answer  to  the  question 
as  to  contributory  negligence,  to  which  the 
jury's  attention  was  directed  by  the  Judge, 
was,  "  We  do  not  consider  that  plaintiff 
was  doing  anything  but  his  regular  work." 
Judgment  was  entered  for  the  plaintiff: — 
Held,  that  the  judgment  must  be  affirmed. 
Marshall  v.  Cates,  24  C.  L.  T.  38,  10  B.  O. 
R.  153. 

Verdict  for  plaintiff  —  Motion  to  set 
aside  findings  of  the  jury  in  favour  of  plain- 
tiff, and  for  a  new  trial,  in  an  action  by 
plaintiff  claiming  damages  for  injuries  re- 
ceived owing  to  negligence  alleged  on  the 
part  of  defendant  in  the  operation  of  de- 
fendants' quarry  —  Evidence  —  Contribu- 
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tory   negligence.      McDowell  v.    Wenttoorth 
Oypsum  Co.   (N.  S.  1910).  9  E.  L.  R.  245. 

Volenti  non  fit  injuria  —  Question  for 
jury.] — In  an  action  for  compensation  for 
personal  injuries  caused  by  negligence,  the 
defendant  who  invokes  the  doctrine  of 
volenti  non  fit  injuria  must  have  a  finding 
by  the  jury  that  the  person  injured  volun- 
tarily incurred  the  risk,  unless  it  so  plainly 
appears  by  the  plaintiff's  evidence  as  to 
justify  the  trial  Judge  in  withdrawing  it 
from  the  jury  and  dismissing  the  action. 
Judgment  of  the  Court  of  Appeal,  MitcheU  V. 
Canada  Foundry  Co.,  3  O.  W.  R.  907,  in  an 
action  by  the  widow  and  children  of  a  work- 
man to  recover  damages  for  his  death  by  the 
negligence  of  his  employers,  affirmed.  Canada 
Foundry  Co.  v.  Mitchell,  25  C.  L.  T.  27,  35 
S.  C.  R.  452. 

Voluntary  expornre.] — The  Court  of 
Appeal  held  that  the  evidence  shews  that 
defendant,  a  contractor  for  building  a  sub- 
way, had  conducted  his  business  negligently 
in  omitting  to  take  a  simple  and  effective 
as  well  as  a  usual  precaution  for  safety  of 
his  workmen,  and  that  there  was  no  volun- 
tary exposure  to  danger  on  the  part  of  the 
plaintiff.  Defendant  sought  a  new  trial, 
the  supporting  affidavits  stating  discovery 
of  further  evidence,  but  this  was  refused  to 
a  Divisional  Court  had  already  refused  to 
interfere,  and  no  sufficient  case  had  been 
made  out.  Appeal  was  dismissed.  Dago  y. 
McLaughlin,  13  O.  W.  R.  150. 

Want  of  proper  protection  —  Volun- 
tary exposure — Findings  of  jury— Charge  of 
Judge — Appeal — Master  and  servant.] — An 
experienced  master  mechanic,  who  was 
familiar  with  the  machinery  in  his  charge, 
and  had  instructions  to  take  the  necessary 
precautions  for  the  protection  of  dangerous 
places,  in  attempting  to  perform  some  neces- 
sary work,  lost  his  balance  and  fell  upon  an 
unprotected  gearing,  which  crushed  him  to 
death.  In  an  action  by  his  widow  for  dam- 
ages, questions  were  submitted  to  the  jury 
without  objection  by  the  parties,  and  no 
objection  was  raised  to  the  Judge's  charge, 
at  the  trial.  The  jury  were  not  asked  to 
specify  the  particular  negligence  which 
caused  the  injury,  and,  by  their  answers, 
found  that  deceased  was  acting  under  the 
instructions  and  guidance  of  the  company's 
officers  who  were  his  superiors,  at  the  time 
of  the  accident;  that  he  had  control  of  the 
work  to  be  done,  but  had  not  full  charge, 
control,  and  management  of  the  machinery 
generally;  that  there  was  fault  on  the  part 
of  the  company ;  and  that  he  had  not  unneces- 
^nly  or  negligently  assumed  any  risk: — 
Held,  Davies,  J.,  dissenting,  that,  as  there 
was  evidence  from  which  the  jury  could 
reasonably  draw  inferences  and  come  to  these 
conclusions  as  to  the  facts,  and  as  no  objec- 
tion was  made  to  the  questions  put  to  them 
and  to  the  charge  of  the  Judge,  at  the  trial, 
their  findings  ought  not  to  be  interfered  with 
on  appeal.  Royal  Paper  Mills  Co.  v. 
Cameron,  39  S.  C.  R.  365. 

WHeeling   concrete    over   mnway  

Fell  off  platform  to  highway  helow— Killed 
— Action  for  damages  by  mother — Defect  in 
platform — Findings  of  jury— Inference— Con- 
trthutory  negligence.]— Plumtifl,  mother  of 
deceased,  brought  action  to  recover  damages 


for  death  of  her  son,  alleging  negligence  on 
part  of  defendants  in  the  construction  of  a 
platform  from  which  deceased  fell  while 
wheeling  concrete  from  the  mixer.  Evidence 
was  received  as  to  the  constniction  of  the 
platform,  and  that  it  was  not  guarded  nor 
protected.  The  jury  found  in  plaintiifs  fa- 
vour and  Magee,  J.,  entered  judgment  for 
$1,200  on  their  findings. — Divisional  Goart 
(16  O.  W.  R.  664,  1  O.  W.  N.  1059),  dis- 
missed defendants'  appeal  with  costs.— Oonrt 
of  Appeal  dismissed  defendants'  appeal  wilh 
costs.  Meredith,  J.A.,  and  Riddell,  J.,  dis- 
senting. McKeand  v.  Can.  Pac.  Rw.  Co. 
(1911),  18  O.  W.  R.  309,  2  O.  W.  N.  812. 

Work  or  employment  dangerous  to 
life  —  Negligence  of  the  master  in  em- 
ploying  therein  an  inexperienced  workman.] 
— A  worb  or  an  employment  where  there  is 
danger  to  life  ought  not  to  be  entrusted  to 
those  whose  age  and  experience  offers  no 
guarantee  of  protection.  There  is  negligence 
in  entrusting  it  to  a  young  man  and  a 
labourer  as  inexperienced  as  himself.  Hie 
master  in  such  a  case  is  responsible  for  the 
damages  arising  out  of  his  death.  Lusignan 
V.  NichoUs  Chem,  Co.,  O.  R.  35  S.  C.  543. 

Workmen's      Compensation     Aet  — 

**  Accident.'^]  —  While  engaged  in  chipping 
the  burs  from  a  steel  plate  with  a  cold- 
chisel,  the  plaintiff  was  injured  by  a  piece 
of  the  steel  so  chipped  off,  striking  him  in  the 
eye  and  destroying  its  sight : — Held^  that  the 
injury  was  an  accident  within  the  meaning 
of  the  Workmen's  Compensation  Act,  1902. 
Neville  v.  Kelly  Brothers  and  MitchM,  Ltdn 
5  W.  L.  R.  427,  13  B.  C.  R.  125. 

Workmen's      Compensation     Aet  — 

Canal  works — Dangerous  place — "  Way  "— 
Negligence  of  superintendent  —  Workmen 
conforming  to  orders — Contributory  ne^- 
gence.  Birmingham  v.  Larkin,  3  O.  W.  B. 
607. 

Workmen's      Compensation     Aet  — 

Claim  for  compensation — Infant — Misrepre- 
seniation  as  to  age — "Serious  and  wilfol 
misconduct"  —  Release  —  Validity.  Re 
Damley  and  Canadian  Pacific  Rw.  Co.,  9  W. 
L.  R.  20. 

Workmen's      Compensation     Aet  — 

Defect  in  engine  —  Repair  —  Inspection  — 
Reasonable  care — Person  intrusted  by  master 
with  duty  of  providing  proper  appliances- 
Evidence  for  jury — New  trial.  Schwooh  v. 
Michigan  Central  Rw.  Co.,  6  O.  W.  R.  630, 
10  O.  L.  R.  647. 

Workmen's      Compensation     Aet  — 

Defect  in  machine — Jury — Finding  —  New 
trial.  Glasgow  v.  Toronto  Paper  Manufac- 
turing Co.,  2  O.  W.  R.  772. 

Workmen's      Compensation     Aet  — 

Defect  in  machinery — ^Proximate  cause  of 
accident — Knowledge  of  defect — Evidence- 
Jury — Damages.  Crosby  v.  Dawson,  4  0. 
W.  R.  487. 

Workmen's      Compensation     Aei  — 

Defect  in  ways,  works,  etc — Person  intrust^ 
with  duty  of  seeing  that  condition  proper 
—  Felloio-servant  —  Negligence.] — Held, 
that  a  cleat  upon  the  roof  of  a  building 
upon  which  the  plaintiff  was  working,  was  a 
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part  of  "  the  ways,  works,  machinery,  plant, 
buildings  or  premises  connected  with,  in- 
tended for  or  used  in  the  business  of  the 
employer."  within  the  meaning  of  s.-s.  1  of 
8.  3  of  the  Workmen's  Compensation  for 
Injuries  Act,  R.  S.  O.  1897  c.  160 ;  and,  there 
being  evidence  upon  which  a  jury  might  find 
that  the  deat  was  defective  in  that  it  was 
not  securely  fastened,  that  the  defective 
condition  was  the  proximate  cause  of  the  in- 
jary,  and  that  it  was  due  to  the  negligence 
of  the  defendants*  workmen  who  put  on  the 
cleats,  the  defendants  would  be  answerable 
for  the  negligence  (if  found)  as  being  negli- 
gence of  persons  intrusted  by  them  with  the 
duty  of  seeing  that  the  condition  or  arrange- 
ment of  the  ways,  etc.,  was  proper,  within 
the  meaning  of  8.-S.  1  of  s.  6.  Differences 
between  s.-s.  1  of  s.  6  and  the  corresponding 
provisions  of  the  English  Act  pointed  out. 
Under  8.-S.  1  of  s.  6  of  the  Ontario  Act 
the  employer  is  answerable,  so  far  as  the 
condition  or  arrangement  of  the  ways,  etc., 
is  concerned,  for  the  negligence  of  any  per- 
son, whether  in  his  service  of  not,  to  whom 
he  intrusts  the  duty  mentioned  in  the  sub- 
section, in  the  performance  of  that  duty,  in 
the  same  way  and  to  the  same  extent  as  he 
would  have  been  answerable  at  the  common 
law  had  he  taken  upon  himself  personally  the 
performance  of  the  duty,  and  where  an  appli- 
ance necessary  for  the  safety  of  the  work- 
man is  required  in  the  course  of  the  work, 
and  the  employer  directs  any  one  to  provide 
it  ready  for  the  use  of  the  workman,  that 
person  is  one  intrusted  with  the  duty  of 
seeing  that  the  apnliance  is  proper.  Oiles 
V.  Thame4  Ironworks  Shipbuilding  Co.,  1 
Times  L.  R.  469,  and  Ferguson  v.  Oalt 
PuhUc  School  Board,  27  A.  R.  48D,  followed. 
Markle  v.  Donaldson,  24  C.  L.  T.  218,  391, 
7  0.  L.  R.  376,  8  O.  L.  R.  682,  3  O.  W.  R. 
147,  4  O.  W.  R.  377. 

Workmen's      CJompeiuiation     Act  — 

Defective  implement  —  Orders  of  foreman — 
Findings  of  jury  —  Negligence  —  Judge's 
charge.  Henry  v.  Hamilton  Brass  Manufac- 
turing Co.,  3  O.  W.  R.  448. 

Workmen's     Compensation     Aot  — 

Defects — Private  railway — Unpacked  froo — 
Negligence.]    —   The    defendants,    manufac- 
turers, had  on  their  premises  a  private  line  of 
railway,  with   switches,  turnouts,  etc.,   con- 
nected with  one  of  the  public  railway  lines, 
and  over  which   ordinary   freight   cars  and 
steam  locomotives  used  for  the  purposes  of 
the  defendants'  business,  were  drawn  or  pro- 
pelled in  the  usual  manner.     The  plaintiff, 
a  switchman    employed   by    the   defendants, 
vhile  engaged  in  coupling  cars,  had  bis  foot 
caught  in  an  unpacked  frog,  or  an  unpacked 
space  between  the  wing  rail  and  the  frog,  or 
between  the  rail  guard  and  the  other  rail, 
whereby    he    was    severely    injured: — Held, 
that  the  omission  of  the  packing  was  a  defect 
in  the  condition  of  arrangements  of  the  de- 
fendants* works,  machinery,  or  plant,  within 
the  meaning  of  s.  3   (1)   of  the  Workmen's 
Compensation  Act.  as  well  as  of  s.  5   (2), 
(3),  which  applied  to  the  defendants'  rail- 
way, and  that  it  was  for  the  jury  to  say  on 
the  evidence  whether  the  plaintiff  had  know- 
ledge and  the  defendants  were  ignorant  of 
inch  defect.     Order  of  Divisional  Court  for 
t  new  trial  afSrmed.     Cooper  v.  Hamilton 
Steel  and  Iron  Co,,  8  O.  L.  R.  353,  3  O.  W. 
H.89& 


Workmen's      Compensation     Aot  >— - 

Defects  in  machinery  —  Contributory  negli- 
gence.    Taylor  v.  Conlon,  2  O.  W.  R.  714. 

Workmen's      Compensation     Aot  — ^ 

Disobedience  to  orders — Railway — Death  of 
engine-driver  —  Negligence  —  Contributory 
negligence — Signals.] — The  defendants  were 
erecting  an  interlocking  apparatus  at  a  p^int 
of  their  main  line  where  there  was  a  siding, 
whereby  the  switch  could  be  worked  and  a 
signal  shewn  to  indicate  how  it  was  set, 
by  lowering  the  upper  or  lower  arm  of  the 
signal  as  the  case  might  be.  The  plaintiff's 
husband,  an  experienced  engine-driver  in  the 
defendants'  employment,  having  been  in- 
formed before  starting  with  his  train  that 
the  apparatus  was  in  working  order,  and  that 
all  trains  were  to  be  governed  by  the  rulas 
applicable  in  such  cases,  approaching  tbe 
spot  saw  the  signal  with  both  arms  down,  in- 
timating that  the  interlocker  was  out  of 
order,  but  nevertheless  proceeded,  and,  the 
switch  not  being  fastened  in  any  way,  the 
train  was  derailed  and  he  was  killed.  As  a 
matter  of  fact,  the  apparatus  was  not  in 
working  order,  a  switchman  of  the  defend- 
ants being  at  the  spot  with  flag  signals  to 
use  in  case  of  necessity,  but  he  ^iled  to 
warn  the  deceased.  The  defendants'  rules 
governing  engine-drivers  provided  that  they 
should  stop  when  in  doubt  as  to  the  meaning 
of  a  signal,  also  that  a  signal  imperfectly 
displayed  must  be  regarded  as  a  danger 
signal,  and  that  in  case  of  doubt  they  were 
to  take  the  safe  course  and  run  no  risk.  Em- 
ployees were  also  specially  instructed  that 
if  any  interlocker  was  out  of  order  trains 
were  to  be  flagged  through.  The  plaintiff 
brought  this  action  for  damages  under  R.  S. 
O.  1897  c.  166:— FeW,  that,  although  there 
was  a  plain  defect  in  the  condition  of  the 
way  which  was  the  cause  of  the  derailment 
of  the  engine,  the  plaintiff  was  properly 
nonsuited,  in  that  her  husband,  had  he  sur- 
vived, could  not  have  maintained  an  action, 
having  negligently  disobeyed  his  orders  as 
contained  in  the  rules  by  proceeding  in  spite 
of  the  signals.  Holden  v.  Grand  Trunk  Rw. 
Co.,  23  C.  L.  T.  104,  5  O.  L.  R.  301. 

Workmen's      Compensation     Aot  — 

Employment  obtained  by  infant  misrepre- 
senting his  age — "  Serious  and  wilful  mis- 
conduct " — Release — Validity.] — ^The  making 
of  a  false  representation  by  an  infant  to  the 
effect  that  he  is  of  full  age  in  order  to  secure 
employment  is  not  such  "  serious  and  wilful 
misconduct  or  serious  neglect"  as  disen- 
titles the  applicant  to  recover  under  the 
Workmen's  Compensation  Act  1902,  it  not 
appearing  that  the  accident  in  question  was 
"  attributable  solely  "  to  such  misrepresenta- 
tion.— An  infant  injured  in  the  course  of  em- 
ployment so  obtained  signed  a  release,  but 
subsequently  tendered  repayment  of  the 
consideration  for  the  release : — Held,  that 
the  release  was  not  a  bar  to  his  recovering. 
Darnley  v.  Canadian  Paciflo  Rw.  Co.,  14  B. 
C.  R.  15,  9  W.  L.  R.  20. 

Workmen's      Conapensation     Act  — 

Evidence  —  Findings  of  jury — Damages  — 
Earnings  of  deceased  —  Apportionment  of 
damages.  Parker  v.  Michigan  Central  Rw. 
Co.,  11  O.  W.  R.  860. 

Workmen's      Conapensation     Aot  — 

Injury  affecting  claimants  earning  power — 
Estimating  compensation  —  Injury  partial. 
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thouffh  permanent. 1  —  In  estimating  com- 
pensation under  the  Workmen's  Compensa- 
tion Act  for  the  loss  of  a  thamb»  considera- 
tion must  be  given  to  the  fact  that  while  the 
claimant  is  not  thereby  entirely  prevented 
from  carrying  on  his  occupation,  his  chances 
of  employment  in  competition  with  others  are 
lessened,  and  his  earning  power  consequently 
reduced.  Roylance  v.  Canadian  Pacific  Ric. 
Co.,  14  B.  C.  B.  20,  9  W.  L.  R.  239. 

Workmen's      Compensation     Act  — 

Injury  caused  '*  solely"  hy  servants 
**S€rious  neglect.**] — ^An  application  by  the 
parents  of  a  brakesman  who  was  killed  in 
the  services  of  the  defendants,  under  s.-8.  4 
of  s.  2  of  the  Workmen's  Compensation  Act, 
to  recover  compensation  for  his  death,  was 
refused  because  the  evidence  shewed  the  in- 
jury to  the  deceased  to  have  been  caused 
"  solely  by  his  serious  neglect."  Misconduct 
is  not  "  serious "  merely  because  the  actual 
consequences  in  the  particular  case  are  seri- 
ous ,*  the  misconduct  must  be  serious  in  itself. 
Any  neglect  is  *'  serious  neglect "  within  the 
meaning  of  the  Act  which  in  the  view  of 
reasonable  persons  in  a  position  to  judge, 
exposes  anybody,  including  the  person  guilty 
of  it,  to  the  risk  of  serious  injury.  If  the 
danger  to  be  apprehended  is  a  danger  of 
serious  injury,  or  if  the  injury  to  be  feared  is 
of  such  a  character  that  it  may  be  described 
as  serious,  then  the  case  is  within  the  lan- 
guage of  the  Act.  HUl  v.  Qranby  Consoli- 
dated Mines  Limited,  12  B.  C.  R.  118,  4  W. 
L.  R.  104. 

Workmen's      Compensation     Act  — 

Liability  at  common  law — Personal  negli- 
gence— Employment  of  competent  foreman. 
Belmont  v.  Smart  Manufacturing  Co.,  6  O. 
W.  R.  942. 

Workmen's      Compensation     Act  — 

Limitation  of  time — Waiver — Correspondence 
— Common  law  liability — Findings  of  jury — 
Nonsuit— Cause  of  injury — No  connection 
with  negligence  found.  Thompson  v.  Ontario 
Sewer  Pipe  Co.,  9  O.  W.  R.  132,  11  O.  W. 
R.  32. 

W^orkmen's      Compensation     Act  — 

Negligence — Defect  in  machinery  —  Know- 
ledge of  master — Knowledge  of  servant  — 
Contributory  negligence  —  Jury  —  Nonsuit. 
Oordanier  v.  John  Dick  Co.,  2  O.  W.  R. 
1051,  3  O.  W.  R.  3T2,  599. 

W^orkmen's      Compensation     Aot  — 

Negligence  —  Elevator  —  Warning  — Acci- 
dent arising  out  of  and  in  the  course  of  em- 
ployment —  "  Serious  and  toilful  miscon- 
duct.**]— Action  by  widow  of  workman 
killed  in  defendants'  factory.  Deceased  was 
temporarily  employed,  could  speak  and 
understand,  but  not  read  and  write  English, 
and  while  so  employed,  although  directed  not 
to  touch  the  elevator,  was  caught  therein 
and  was  killed : — Seld,  that  the  accident 
arose  out  of  and  in  the  course  of  the  employ- 
ment, but  that  deceased  was  guilty  of  wilful 
and  serious  misconduct.  Action  dismissed. 
Granick  v.  Britinh  Columbia  Sugar  Refinery 
Co.  (B.C.),  10  W.  L.  R.  256. 

Workmen's      Compensation      Aot  — 

Negligence  of  fellow-servant  —  Superinten- 
dence— Jury.  Webb  v.  Canadian  General 
Electric  Co.,  322,  865,  1113,  2  O.  W.  R.  322, 
865,  1113. 


Workmen's      Compensation     Aet  — 

Negligence  of  foreman  of  works — QuestioDS 
for  jury —  New  trial — Small  verdict  AHU 
V.  Fauquier,  GaUio  v.  Fauquier,  1  O.  W.  R 
833. 

Workmen's     Compensation     Aet  — 

— Notice  of  accident  —  Reasonable  excuse 
for  failure  to  give  —  Release  of  cause  of 
action  —  Inadequacy  of  payment — Sur^ 
rounding  circumstances — Invalidity.  8mtk 
V.  Mcintosh,  8  O.  W.  R.  472. 

Workmen's      Compensation     Aet  — 

— Notice  of  accident  —  Reasonable  excise 
for  not  giving  —  Release.] — The  plaintiff, 
in  the  employment  of  the  defendants,  was, 
owing  to  their  negligence,  injured  bv  the 
bursting  of  a  blow  pipe  attached  to  a  boiler 
in  their  milL  The  defendants'  mauairer 
knew  of  the  accident  the  day  it  happened* 
and  informed  the  chief  engineer  of  a  boiler 
insurance  company  in  which  the  defendants 
had  an  insurance  policy.  That  oflScial  visited 
the  plaintiff  during  the  third  week  of  his 
confinement  to  bed,  and  in  a  friendly  way 
told  him  he  would  pay  him  $30  to  cover  3 
weeks'  wages,  but  did  not  do  so.  The  plain- 
tiff was  confined  to  his  bed  for  8  weeks,  and 
his  doctor's  bUl  was  $125.  During  his  iD- 
ness  he  complained  to  the  defendants'  man- 
ager that  the  $30  had  not  been  sent  to  him, 
and  the  latter,  acting  apparently  as  a  friend, 
said  he  would  look  into  it.  Subsequentiy 
the  plaintiff  returned  to  work  with  tiie  de- 
fendants, and  while  with  them  the  insoranoe 
company  sent  $30  to  the  defendants'  man- 
ager, who  paid  it  over  to  the  plaintiff,  and 
got  him  to  sign  a  release  of  all  claims.  No 
notice  was  given  by  the  plaintiff  to  the  de- 
fendants as  required  by  s.  13,  8.-8.  5,  R.  S. 
O.  c.  160,  but  the  defendants  were  not  preju- 
diced thereby: — Held,  that  by  the  omdact 
of  the  defendants,  the  plaintiff  was  thrown 
off  his  guard  as  to  seeking  legal  advice,  and 
he  had  reasonable  excuse  for  not  giving 
notice  as  required. — Held,  also,  on  the  evi- 
dencCj  that  the  plaintiff  did  not  understand 
the  situation  and  did  not  intend  to  release 
the  defendants  from  aU  liability;  and 
judgment  was  entered  for  the  plaintiff  for 
the  amount  assessed  by  the  jury,  less  the  $^ 
Judgment  of  Anglin,  J.,  at  the  trial  reversed. 
Smith  V.  Mcintosh,  8  O.  W.  R.  472,  13  0. 
L.  R.  118. 

Workmen's      Compensation     Aet  — 

Notice  of  action — Negligence  —  SuperinteDd- 
ent — Contributory  negligence  —  Conflictisg 
evidence — Findings  of  jury.  Webb  v.  Coiis- 
dian  General  Electric  Co.,  3  O.  W.  R.  853. 

Workmen's      Compensation     Aet  p 

— Notice  of  injury  given  too  late — Notice 
by  defendants  as  to — "  Hearing  of  the  ac- 
tion**— When  said  to  begin  —  R.  8.  0.  e. 
160,  ss,  9,  14'] — In  an  action  under  the 
Workmen's  Compensation  for  Injuries  Act 
(R.  S.  O.  1897  c.  160),  the  notice  of  the  in- 
jury required  by  s.  9  of  the  Act  was  given 
ten  days  too  late,  and  the  want  of  notice 
was  pleaded  by  the  defendant.  The  case 
first  came  up  for  trial  on  the  22nd  January, 
1908,  when  it  was  put  at  the  foot  of  the  list, 
by  direction  of  the  Court,  and  on  the  eame 
day  the  defendant  served  notice,  under  s.  14 
of  the  Act,  that  he  intended  to  rely  for  a 
defence  on  the  want  of  notice.  The  case 
came  on 'again  for  hearing  in  due  course  oo 
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the  27th  Janaary,  when  it  was  again  post- 
poned, on  payment  of  costs  of  the  day  by 
the  defendant,  who  was  not  ready  to  pro- 
ceed, and  the  case  was  ultimately  tried  on 
the  14th  February: — Held,  that  in  this  par- 
ticular case  the  "seven  days"  required  by 
the  statute  were  to  be  reckoned  backwards 
from  the  27th  January,  when  the  plaintiff 
was  ready  to  go  on  with  the  trial,  and  that 
the  notice  served  on  the  23rd  January  was, 
therefore,  too  late. — Semhle,  that  the  statu- 
tory phrase,  "  seven  days  before  the  hear- 
ing of  the  action,"  is  to  be  read  as  referring 
to  the  day  originally  fixed  for  the  trial,  and 
not  to  any  adjourned  day  or  to  the  day  of 
actual  hearing,  and  that  therefore  the  hear- 
ing of  the  action  began  on  the  23rd  Janu- 
ary, when  the  parties  appeared,  and  the  case 
was  put  at  the  foot  of  the  list  Potter  y. 
McCann,  16  O.  L.  R.  535,  11  O.  W.  R.  417. 

Workmen's      Compensation     Aet  — 

Notice  prescribed  by  s.  9— Reasonable  excuse 
for  failure  to  give — Administrator  suing 
under  Fatal  Accidents  Act — Letters  of  ad- 
ministration— Ignorance  of  law — Reasonable 
promptitude — ^Actionable  negligence — Work- 
man run  over  by  train  in  railway  yard  — 
Findings  of  jury — ^Licensee — Statutory  duty 
— Defective  system.  Oiovinazzo  v.  Canadian 
Pacific  Rw,  Co.,  13  O.  W.  R.  24. 

Appeal     allowed     and     action     dismissed. 
Ihid.,  13  O.  W.  R.  1200. 

Worknien's      Compensation     Aet  — 

Person  intrusted  with  superintendence  — 
Evidence— ^Case  for  jury.  Randall  v.  8heir, 
6  O.  W.  R.  394. 

Workmen's      Compensation     Aet  — 

Quarryman — Amount  of  compensation,]  — 
Making  a  rock  cutting  in  the  construction 
of  a  railway  road  bed  is  not  quarrying  within 
the  meaning  of  the  Workmen's  Ck>mpensation 
for  Injuries  Act,  C.  S.  N.  B.  1903  c.  146, 
even  though  the  rock  removed  is  used  to 
build  the  road  bed. — Under  s.  6  of  the  Act 
damages  may  be  assessed  to  an  amount 
equal  to  the  estimated  earnings  of  the  work- 
man for  three  years  preceding  the  injury, 
although  that  amount  should  exceed  $1,500. 
This  section  fixes  a  limit,  but  not  a  measure 
of  damages.  Henry  y.  Malcolm,  39  N.  B. 
R.  74. 


l's      Compensation     Aet  — 

Railway  contractors  —  Sub-contractors  — 
Question  of  liability — Ruling  of  trial  Judge 
--Questions  for  jury — New  trial.  Bertudato 
▼.  Fauquier,  1  O.  W.  R.  802. 


I      Compensation     Aet  — 

Rolling  mills — Dangerous  place — ^Absence  of 
fuard---Factories  Act — Defect  in  ways  and 
premises — Evidence  for  jury.  Colhourne  v. 
Hamilton  Steel  and  Iron  Co,,  3  O.  W.  R. 
619. 


I     Compensation     Aet  — 

Superintendence  —  Negligence  —  Damages.} 
—The  infant  plaintiff,  a  lad  of  18,  was 
engaged  with  two  men  in  riveting  the  plates 
of  a  boiler.  It  was  the  duty  of  one  of  the 
three  to  heat  the  rivets,  of  the  second  to 
place  them  in  position,  and  of  the  third  to 
fasten  them  by  means  of  a  hydraulic  hammer, 
which  be  put  in  operation  by  a  lever.  This 
man  directed  the  infant  plaintiff  to  go  inside 
the  boiler  to  hold  back  a  loose  stay  which 


was  coming  in  the  way  of  the  rivets,  and  the 
infant  plaintiff  while  in  the  boiler  was 
injured : — Held,  affirming  the  decision  of 
a  Divisional  Court,  11  O.  L.  R.  124,  6  O. 
W.  R.  962,  that  the  man  who  was  using 
the  hydraulic  hammer  was  in  effect  neces- 
sarily instructed  with  the  superintendence 
of  the  whole  operation,  that  to  his  orders 
the  infant  plaintiff  was  bound  to  conform, 
and  that  the  accident  having  happened,  as 
was  found,  owing  to  this  man's  negligence, 
the  infant  plaintiff  was  entitled  to  damages: 
— Held,  however,  that  the  damages  must  be 
reduced  by  the  $400  which  the  jury  evidently 
intended  for  the  adult  plaintiff,  as  there  was 
no  evidence  to  support  the  verdict  in  this 
respect.  Shea  v.  John  Inglis  Co.,  Limited, 
12  O.  L.  R.  80,  8  O.  W.  R.  208. 

Workmen's  Compensation  for  Injur- 
ies Act.  N.  B.  Con.  Stat.  1903.  c.  146— 
Acts  of  New  Brunswick,  1907,  c.  26,  s.  2,  s.-s. 
1  —  Accident  —  Facts  —  Negligence  —  Con- 
tributory negligence — Compensation  where  in- 
jury caused  by  reason  of  defect  in  the  con- 
dition or  arrangement  of  ways,  works,  ma- 
chinery, gear,  appliances,  plant,  etc.,  used 
in  business  of  the  employer — Acts  of  New 
Brunswick  (1908),  c.  31,  s.  2— "Defect "— 
Review  of  authorities — Comparison  of  Eng- 
lish and  New  Brunswick  Compensation  Acts. 
Amos  V.  Clark  &  Adams  (N.  B.  1910),  9  R 
L.  R.  156. 

"  Tonns  girl "  —  Negligence  —  Breach 
— Damages — New  trial.] — Employing  a  girl 
under  eighteen  years  of  age  to  work  at  a  self- 
acting  machine  in  breach  of  the  provisions  of 
s.  14  of  the  Ontario  Factories  Act,  R.  S.  O. 
1897  c.  256,  is  in  itself  sufficient  to  render 
the  master  prima  facie  liable  in  damages  for 
an  accident  which  happens  in  the  course  of 
such  employment,  and  negligence  on  his  part 
directly  conducing  to  the  accident  need  not 
be  shewn.  Roberts  v.  Taylor,  31  O.  R.  10, 
overruled.  Judgment  of  Street,  J.,  1  0.  L. 
R.  18,  21  C.  L.  T.  143,  reversed.  The  Court, 
being  of  opinion,  however,  that  the  damages 
awarded  by  the  jury  were  excessive,  directed 
that  there  should  be  a  new  trial  unless  the 
damages  were  reduced.  Fahey  v.  Jephcott, 
21  C.  L.  T.  556. 


17.  Ships,  Management  of. 

Collision  of  sliips — See  Ships. 

D»m»Ke  to  grain  elevator — By  steam 
targe — Breaking  moorings  —  Caused  hy  af^ 
other  vessel — Damages  —  Loss  of  profit.] — 
Plaintiffs  were  owners  of  a  grain  elevator 
at  Meaford.  Defendant  Playfair  was  owner 
of  a  steam  barge  "  Mount  Stephen,"  and  de- 
fendants, Montreal  Transportation  Co.,  were 
owners  of  steam  barge  '*  Kinmount."  The 
barge  **  Mount  Stephen "  was  moored  to 
plaintifiTs  dock  unloading  wheat  into  plain- 
tiffs elevator,  when  barge  **  Kinmount  *'  in 
passing  "Mount  Stephen/'  to  moor  bow  to 
bow  at  the  dock,  used  her  propeller,  thus 
throwing  a  great  force  of  water  against  bow 
of  **  Mount  Stephen."  causing  the  '*  Mount 
Stephen  "  to  surge  rapidly  aft,  with  the  re- 
sult that  the  marine  leg  of  the  elevator  at 
the  time  in  No.  6  hatch  of  "  Mount  Stephen," 
was  pulled  out  of  the  elevator  and  so  ser- 
iously damaged  that  it  could  not  be  repaired 
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daring  that  year's  season  of  nayUation. 
Plaintiffs  brought  action  against  both  de- 
fendants to  recover  damages  for  negligence 
in  causing  injury  to  plaintiff's  elevator  and 
for  loss  of  profits. — Teetzel,  J.,  held,  that 
both  defendants  were  guilty  of  negligence, 
and  that^  plaintiffs'  servants  were  not  guilty 
of  contributory  negligence.  Judgment  for 
plaintiffs  for  $700  for  injury  to  the  elevator 
leg  and  $5,000  for  loss  of  profit,  with  costs. 
Meaford  Elevator  Co.  v.  Play  fair  (1911), 
18  O.  W.  R.  773.  2  O.  W.  N.  803. 

DanserouB  condition  —  Cause  of  death 
— Evidence — Onus  of  proof.] — In  an  action 
to  recover  damages  for  death  caused  by 
alleged  negligence,  the  onus  is  on  the  plain- 
tiff to  prove  not  only  that  the  defendant  was 
guilty  of  actionable  negligence,  but  also, 
either  directly  or  by  reasonable  inference, 
that  such  negligence  was  the  cause  of  the 
death.  Where,  therefore,  a  man  employed 
on  the  defendant's  tug  was  drowned,  and  it 
was  shewn  that  wood  had  been  piled  upon 
the  tug's  deck  in  such  a  way  as  to  make  it 
dangerous  to  pass  along  the  deck,  but  it  was 
also  shewn  that  there  was  a  safe  passage-way 
on  a  scow  lashed  to  the  tug,  and  there  was 
no  evidence  whatever  as  to  the  manner  of 
the  accident,  the  action  was  dismissed. 
Young  v.  Owen  Sound  Dredge  d  Construc- 
tion Co,,  21  C.  L.  T.  15,  27  A.  R.  649. 

Defective  appliances  in  ship  —  Injury 
to  passenger — Duty  of  owners — Proximate 
cause.] — ^The  plaintiff,  a  boy  of  four  years 
of  age,  with  his  parents,  was  being  carried  as 
a  passenger  on  a  steamboat  of  the  defend- 
ants. The  child  and  his  mother  were  in  a 
house  on  the  boat's  deck,  leading  from  which 
out  on  to  the  deck  were  doors  fitted  with  ap- 
pliances intended  to  keep  them  fastened  back, 
when  they  should  happen  to  be  flung  wide 
open.  While  the  plaintiff  was  in  the  act  of 
passing  through  one  of  the  doorways,  the 
door  swung  to  and  jammed  his  fingers,  so 
that  the  tips  of  some  of  them  had  to  be 
amputated.  The  plaintiffs  father  and  elder 
brother  swore  that  the  fastening  of  the  door 
was  out  of  order,  and  would  not  hold  it  back. 
There  was  evidence  to  shew  that  the  doors 
of  the  house  were  frequently  being  opened 
and  shut  by  passengers  and  others,  and  that 
a  very  few  minutes  before  the  accident  a  pas- 
senger had  gone  through  the  doorway  in 
question,  leaving  the  door  on  the  swing.  It 
was  also  proved  that  the  fastenings  had  been 
put  on  the  doors  in  order  to  hold  them  open 
in  warm  weather  for  the  purposes  of  ventila- 
tion:— Held,  that  there  was  no  duty  cast 
upon  the  defendants  to  provide  the  doors 
with  the  appliances  mentioned  or  to  main- 
tain them  in  good  working  order;  and,  even 
if  there  were,  the  evidence  went  to  shew  that 
the  proximate  cause  of  the  accident  was  the 
act  of  the  passenger  in  leaving  the  door  on 
the  swing,  for  which  the  defendants  could 
not  be  held  liable.  Cormier  v.  Dominion  At- 
lantic Rw.  Co.,  36  N.  B.  R.  10. 

Destmotion  of  nets  —  Navigable  river 
— Tow-boat — Navigation.] — A  net  set  by  the 
plaintiff  in  a  public  tidal  navigable  river, 
for  the  purpose  of  catching  fish,  was  carried 
away  by  the  negligent  navigation  of  the  de- 
fendants' tow-boat,  or  a  tow  which  she  had 
in  charge,  by  going  unnecessarily  near  the 
side  of  the  river  where  the  net  was  set : — 
Held,  even  assuming  that  the  net  extended 


further  out  from  the  shore  than  the  law  al- 
lowed, that  the  defendants  had,  nevertheless, 
no  right  to  run  into  and  destroy  it,  either 
through  wantonness  or  neglect;  also,  that 
the  course  of  navigation  being  directed  from 
the  tow-boat,  the  defendants  would  be  liable 
for  the  consequences,  even  though  the  actual 
carrying  away  of  the  net  was  caused  by  the 
tow  coming  in  contact  with  it  Huhhard 
V.  Dickie,  1  E.  L.  R.  218,  39  N.  S.  R.  506u 

Disehargine  freight  from  steaacr 
to  scow  —  Carelessness  of  employees  — 
Sinking  of  scow — Responsibility  for  accident 
Canadian  Pacific  Rw.  Co.  v.  Dominion 
Bridge  Co.,  4  E.  L,  R.  358. 

Ferry  boat  xrliarf  —  Dangerous  way — 
Precautions  for  preventing  accidents— Conr 
tributory  negligence — Findings  of  jury.]  — 
A  passenger  who  arrived  on  the  pontoon 
wharf  as  a  ferry  boat  was  swinging  out  and 
when  it  was  a  few  feet  away  from  the  wharf, 
with  the  gangways  withdrawn,  attempted  to 
jump  aboard  over  the  stem  bulwarks,  and 
was  drowned.  In  an  action  by  her  repre- 
sentatives to  recover  damages  from  the  ferry 
company  on  account  of  negligence  in  failing 
to  provide  proper  means  to  prevent  acci- 
dents at  their  wharf,  the  jury  found  that 
the  drowning  was  caused  by  the  fault  of  the 
company,  "  in  not  having  proper  gates  at  the 
gangway  openings  leading  from  tiie  pontoon 
to  the  boat,"  and  that  deceased  was  herself 
negligent  "  by  her  imprudence  in  attempting 
to  board  the  boat  after  the  gangway  had 
been  raised  and  the  boat  was  swinging  pre- 
paratory to  leaving  the  pontoon."  but  that 
she  '*  was  not  then  aware  that  the  boat  had 
left  the  wharf:" — Held,  reversing  the  judg- 
ment appealed  from  (Girouard,  J.,  dissent- 
ing, on  a  different  appreciation  of  the 
facts),  that,  as  there  was  no  proof  of 
any  negligence  on  the  part  of  the  company 
which  proximately  and  effectively  contri- 
buted to  the  accident,  but,  on  the  contrary, 
it  appeared  that  the  sole,  direct,  proximate 
and  effective  cause  of  the  accident  was  the 
wilful  and  rash  act  of  the  deceased  in  at- 
tempting to  jump  aboard  the  ferry  boat  over 
the  bulwarks,  after  the  gangways  bad  been 
withdrawn  and  the  boat  had  got  under  way, 
the  company  could  not  be  held  responsihle 
in  damages.  Tooke  v.  Bergeron,  27  S.  C 
R.  667,  and  Oeorge  Matthews  Co.  v.  Bof^ 
chard,  28  S.  C.   R.  585,   foUowed.     Quehee 

Zai  ^^^  ^^^y  ^^'  V-  •^«««'   35  S.  C.  B. 
693. 

Injury  to  peraom  —  Licensee  —  Invita- 
tion —  Evidence  —  Findings  of  jury.]  — 
The  plaintiff,  who  was  the  agent  of  an  ex- 
press company,  and  travelled  on  the  defend- 
ants* steamer  in  charge  of  the  company's 
express  parcels,  by  direction  of  the  steamer's 
officers  went  down  on  a  twin  freight  elevator 
to  look  for  some  missing  parcels  in  the 
steamer  hold.  The  elevator  stopped  at  the 
"  between  decks,"  and  the  plaintiff  stepped 
off  into  the  other  elevator  shaft  and  was  in- 
jured. He  was  not  warned  of  the  danger, 
the  light  was  bad,  and  though  he  was  given 
a  ship's  lantern  it  did  not  cast  any  ii^t 
at  his  feet.  The  jury  found  that  he  fell  ss 
a  result  of  the  defendants*  negligence  in  not 
properly  protecting  the  elevator,  and  that 
he  was  not  guilty  of  contributory  negli- 
gence:— Held,  that  the  plaintiff  was  entitled 
to    require    that    the    defendants*    premises 
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should  be  rendered  reasonably  safe  for  him, 
and  that  the  verdict  for  the  plaintiff  should 
stand.  Indertnaur  v.  Dames,  L.  R.  2  C.  P. 
311,  followed.  McBeath  y.  Eastern  Steam- 
ikip  Co,,  39  N.  B.  R.  77,  6  E.  L.  R.  543. 

Injiirj  to  ship  —  Navigable  river  — 
Erection  of  bridge  —  County  corporation 
— Leaving  sunken  piles  in  river  —  Injury 
to  ship  —  Contributory  negligence  —  Con- 
flicting evidence  —  B'^indings  of  trial  Judge. 
MeAuliffe  v.  WeUand,  8  O.  W.  R.  522. 

Injury  to  T-essel  on  marine  slip — Evi- 
dence —  Inference  of  negligence  from  facts 
proved — Notice  limiting  liability — Effect  of. 
Gorton-Pew  Fisheries  Co.  v.  North  Sydney 
Marine  Rw.  Co,  (N.  S.  1910).  9  B.  L.  R. 
131. 

HaTisable  river  —  Erection  of  bridge 
— County  corporation — Leaving  sunken  piles 
m  river — Injurjr  to  ship — Contributory  negli- 
gence—Conflicting evidence  —  Findings  of 
trial  Judge.  MeAuliffe  v.  Welland,  6  O.  W. 
R.  819. 

Open  liateh^^ay  on  deck  of  steamer 

—Injury  from  fall  into  it,] — It  is  negligence 
to  leave  a  hatchway  open  on  the  deck  of  a 
steamer,  when  large  appliances  for  unload- 
ing it  are  being  moved  about,  and  the  owners 
are  liable  in  damages  for  the  injury  to  a 
party,  either  by  the  moving  appliance  shov- 
ing him  into  it,  or  by  his  stepping  aside 
into  it,  to  avoid  the  appliance.  Mason  ▼. 
VUter  Steamship  Co,,  35  Que.  S.  C.  153. 


—  Unworthy  vessel  —  Doss  of 

life  —  Damages.     Qrenier  v.  ConnoUy,  5  E. 
L.  R.  232. 

Ship  iTinc  at  her  dock  caught  fire  dur- 
hig  the  night  and  was  destroyed.  Officers  of 
the  ship  failed  to  arouse  passengers  in  time 
to  permit  them  to  escape  in  safety  and,  in  an 
action  to  recover  damages  for  injuries  sus- 
tained in  consequence  by  a  passenger,  the 
owners  adduced  no  evidence  to  explain  the 
Drigin  of  the  fire: — Held^  affirming  19  Man. 
R.  430,  that,  in  the  circumstances,  the  only 
inference  to  be  drawn  was  that  owners  were 
grossly  negligent.  In  such  an  action  owners 
of  the  ship  cannot  invoke  the  limitation  pro- 
Tided  by  8.  921  of  "Canada  Shipping  Act," 
R  8.  C.  1906.  c  113.  The  •*  Orwell,"  13 
P.  D.  80.  and  Roche  v.  London  d  8,  W.  Rw, 
Co.,  [1899]  2  Q.  B.  502.  referred  to.  Dom. 
fish  Co.  v.  Ishester  (1910),  43  S.  C.  R. 
«37;  31  C.  L.  T.  198. 

Steamboat  Inapeotidn  Act  —  Fishing 
tui^Dominion  rules  and  regulations — Life- 
ssving  apparatus.]  —  The  Steamboat  In- 
spection Act,  1898,  61  V.  c.  46,  s.  3  (D.), 
enacts :  "  No  steamboat  used  exclusively  for 
fishing  purposes  and  under  150  tons  gross 
tonnage  .  .  shall  be  subject  to  the  re- 
qoirements  of  this  Act  .  .  .  except  as 
to  the  obligation  to  carry  one  life-buoy  .  . 
and  to  carry  a  life-preserver  for  each  person 
on  board."  Section  11  of  Part  VIII.  of  the 
Dominion  rules  and  regulations  respecting 
the  inspection  of  boats,  etc.,  purporting  to 
have  been  passed  under  the  Act,  provides 
that  "every  steamboat  not  employed  in  the 
carriage  of  passengers  .  .  .  shall  at  all 
times  when   the  crew   thereon   is   on   board 


.  .  .  have  on  board  ...  a  good, 
suitable  and  sufficient  boat  or  .  .  . 
boats,  in  good  condition,  etc. ;  and  another 
regulation  provides  that  '*  every  steamboat 
not  employed  in  the  carriage  of  passengers 
.  .  .  shall  .  .  .  have  on  board  .  .  . 
a  number  in  due  proportion  to  that  of  the 
crew  of  .  .  .  fire  buckets  .  .  .  and 
of  axes  and  lanterns,  to  the  satisfaction  of 
the  inspectors:" — Held,  that  the  above  Act, 
except  as  to  life-buoys  and  life-preservers, 
did  not  apply  to  a  fishing  tug  of  the  de- 
fendants of  some  12  1-2  tons,  and  that  if 
the  rules  and  regulations  were  intended  to 
carry  the  provision  beyond  the  terms  of  the 
statute,  they  were  without  authority,  but 
that  it  was  preferable  to  read  them  as  not 
intended  to  apply  to  steamboats  excepted 
from  the  operation  of  s.  3  of  the  Act;  and 
that  therefore  the  plaintiff  could  not  recover 
in  an  action  brought  under  the  Fatal  Acci- 
dents Act  against  the  defendants  in  respect 
to  a  death  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant  company  in 
failing  to  comply  with  the  provisions  of  the 
above  Act  and  regulations  as  to  life-saving 
apparatus  other  than  life-buoys  and  life- 
preservers.  Sturgeon  v.  Port  Burwell  Fish 
Co,,  12  O.  L.  R.  154. 


18.  Vehicles — Reckless  Drivtng,  Etc. 

Antomobile — Sent  out  for  repairs — Ac- 
cident— Liability  of  owner.] — Two  essential 
conditions  must  exist  to  make  the  owner  of 
a  thing  liable,  as  such,  for  damages  from  an 
injury,  (1)  the  injuiy  must  have  been  caused 
by  the  thing,  and  (2)  the  thing  must  have 
been  in  his  care  at  the  time.  Hence,  when 
the  owner  of  an  automobile  sends  it  for  re- 
pairs to  a  company  that  carries  on  the  busi- 
ness, and  the  company,  after  doing  the  work, 
sends  out  the  machine,  in  the  care  of  one  of 
its  own  chauffeurs,  to  test  it,  and  an  acci- 
dent occurs  through  the  fault  of  the  chauf- 
feur, the  owner  is  not  liable  for  the  conse- 
quences. The  fact  that  his  own  chauffeur 
was  in  the  automobile  at  the  time  is  imma- 
terial. McCabe  ▼.  Allan  (1910),  39  Que. 
S.  C.  29. 

Antomobile  left  standing  on  side  of 
road  —  Injury  to  person  driving  by  horse 
shying  —  Motor  Vehicles  Act  —  Evidence 
—i)nus  —  Unreasonable  use  of  highway  — 
Contributory  negligence — Findings  of  ;t*ry.] 
— Under  s.  18  of  the  Motor  Vehicles  Act,  6 
Edw.  VII.  c.  46  (C),  where  any  loss  or 
damage  is  incurred  or  sustained  by  a  person 
by  reason  of  a  motor  vehicle  on  a  highway, 
the  onus  is  imposed  on  the  owner  or  driver 
of  proving  that  the  loss  or  damage  did  not 
arise  through  his  negligence.  The  defend- 
ant, the  owner  of  an  automobile — a  bright 
red  one — was  driving  to  a  village  intending 
to  stop  at  an  hotel  there  and  have  dinner. 
On  arriving  at  the  foot  of  a  hill,  the  road 
over  which  led  to  the  hotel,  he  found  that, 
owing  to  the  condition  of  the  road,  it  was 
impracticable  to  drive  the  car  up  the  hill, 
so  he  drew  it  up  at  the  side  of  the  road 
about  two  feet  from  the  travelled  part,  lock- 
ing it,  as  required  by  the  Act,  and  taking 
the  key  with  him,  and  then  went  to  the 
hotel  and  had  dinner,  remaining  there  some 
three  hours.  While  the  car  was  in  this 
position,  the  plaintiff  was  in  the  act  of  driv- 
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ing  down  the  hill,  and,  when  he  was  about 
twenty  rods  from  the  car,  his  horse  caught 
sight  of  it  and  shewed  signs  of  fright.  The 
plaintiff,  notwithstanding,  drove  him  on 
about  a  rod,  when  he  again  shewed  fright; 
the  plaintiff  still  urged  him  on,  and  when 
within  a  rod  and  a  half  of  the  car  he  she'wed 
an  inclination  to  leave  the  road,  and,  on  the 
plaintiff  pulling  him  back,  he  wheeled  round 
and  upset  the  carriage,  whereby  the  plain- 
tiff and  the  horse  and  carriage  were  in- 
jured. It  appeared  that  the  car  could  have 
been  driven  to  a  yard  of  another  hotel  some 
600  feet  away. — Held,  that  there  was  evi- 
dence of  negligence  to  submit  to  the  jury 
as  to  there  being  an  unreasonable  user  of 
the  highway,  and  an  unauthorised  obstruc- 
tion thereof,  and  therefore,  a  finding  in  fa- 
vour of  the  plaintiff  should  not  be  disturbed. 
Meredith,  C.J.C.P.,  dissenting.  Per  Mere- 
dith, C.J.C.P. : — Apart  from  s.  18,  there  was 
no  evidence  of  negligence  to  submit  to  the 
jury ;  in  view  of  the  requirements  of  that 
section,  it  would  be  difficult  to  direct  judg- 
ment to  be  entered  for  the  defendant ;  but 
there  should  be  a  new  trial,  and  the  jury 
^ould  be  directed  to  find  whether  the  auto- 
mobile, in  the  place  where  it  was,  was  an 
object  likely  to  frighten  horses  of  ordinary 
gentleness,  and  also  whether  there  was  con- 
tributory negligence  on  the  plaintiff's  part. 
Judgment  of  the  County  Court  of  Elgin  af- 
firmed. Mclntyre  V.  Coote  (1909),  19  O. 
L.  R.  9,  13  O.  W.  R.  1098. 

Cl&ild   alone   and   unaooompanied   on 

public  street  —  LiaUUty.)  —  Liability  for 
an  accident  whereby  a  child,  three  years  of 
age,  is  killed  by  a  vehicle  on  a  public  street 
must  be  borne  by  the  child's  parents,  when 
the  evidence  shews  that  the  driver  of  the 
vehicle  was  not  guilty  of  any  negligence, 
imprudence  or  want  of  skill,  and  when  the 
accident  is  clearly  the  result  of  the  fact  that 
the  child  was  allowed  on  the  street  alone  and 
unaccompanied.  Lafortune  v.  DupU  (1911), 
17  R.  de  J.  194. 

Collision  of  veliicleB  —  Bicycle  — 
Rule  of  the  road.] — ^The  plaintiff,  while  rid- 
iifg  a  bicycle  on  St.  Lawrence  street  in  the 
city  of  Montreal,  was  injured  by  the  de- 
fendants' horse  and  wagon,  which  were  being 
driven  in  the  opposite  direction,  and  on  the 
wrong  side  of  the  road,  but  it  was  shewn 
that  there  was  ample  room  for  the  plaintiff  to 
pass  with  his  bicycle  between  the  conveyance 
and  the  sidewalk. — Held,  that,  although  the 
accident  might  not  have  happened  had  the 
defendants  been  driving  on  the  right  side  of 
the  street,  the  plaintiff  could  not  recover,  he 
having  lost  his  balance  while  approaching  or 
passing  the  defendants'  wagon,  and  this  be- 
ing the  immediate  cause  of  the  injuries  sus- 
tained. Brownstein  v.  Imperial  Electric 
Light  Co.,  17  Que.  S.  C.  292. 

Collision  of  veliicles  —  Loss  of  horse 
— Inevitable  aooideni  —  Liability.}  —  The 

SlaintifTs  horse  and  carriage  came  into  col- 
sion  vtrith  the  defendant's  horse  and  carriage 
upon  a  highway,  and  the  plaintiff's  horse  was 
killed.  The  plaintiff  sued  for  damages,  alleg- 
ing negligence,  the  defendant  being  on  the 
wrong  side  of  the  highway: — Held,  on  the 
evidence,  that  this  being  so  was  the  result  of 
inevitable  accident;  that  the  defendant  was 
not  guilty  of  negligence  and  was  not  liable 


to  the  plaintiff. — Review  of  the  authorities. 
Parkinson  v.  Dolsen  (1911),  16  W.  L.  B. 
383,  B.  C.  R. 

Collision  of  vel&icles  —  Rule  of  road — 
Runaway.] — In  an  action  on  the  case  for 
negligence  in  driving  the  defendant's  horse 
whereby  his  wagon  came  into  collision  with 
and  damaged  that  of  the  plaintiff.  It  is  not 
sufficient  to  prove  merely  that  the  defendant 
was  driving  on  the  wrong  side  oi  the  road, 
especially  as  it  was  shewn  that  the  defend- 
ant just  before  the  collision  had  crossed  from 
the  left  side  of  the  road  for  the  purpose  of 
speaking  to  a  man  sitting  on  a  doorstep  on 
the  other  side,  and  that  the  plaintifiTs  horse 
at  the  time  of  the  accident  was  running  away, 
and  beyond  control.  Stout  v.  Adams,  35  N. 
B.  R.  118. 

Collision  on  higliway  —  Improper 
driving — Contributory  negligence — ^Damages. 
Lelacheur  v.  Manuel,  5  E.  L.  R.  150. 

HicliiTay  —  Horse  —  Presumption  — 
Onus.     Doughty  v.  Dobbs,  3  O.  W.  R.  19. 

Horse  and  earriage  —  Damages  for  ts- 
juries  arising  from  being  struck  by  horse  and 
carriage.]  —  Plaintiff  brought  action  to  re- 
cover damages  for  alleged  negligence  in  being 
struck  by  defendant's  horse  and  carriage 
while  being  driven  along  College  street,  IV 
ronto,  at  an  excessive  sp«ed.  Defendant  al- 
leged negligence  on  plaintiff's  part,  in  view  of 
his  age,  to  ride  a  bicycle  on  a  street  like  Col- 
lege when  the  street  is  overrun  with  cars, 
motors  and  other  vehicles.  Plaintiff  denied 
his  alleged  condition  prior  to  the  accident, 
and  declared  that  though  he  was  67  years  of 
age  he  had  been  in  regular  employment  earn- 
ing $3.50  a  day  almost  up  to  the  day  of  the 
accident  At  the  trial  before  Clute,  J.,  the 
jury  awarded  plaintiff  $1,000  damages.  The 
Court  of  Appeal  affirmed  the  above  judgment 
Leslie  V.  McKeoum  (1909),  14  O.  W.  R.  846, 
1  O.  W.  N.  106. 

Horses  runnins:  a^^ay — Injury  to  per- 
son lawfully  on  highway — Ijiability  of  owner 
of  horses  —  Extraordinary  occurrence — ^Ab- 
sence  of  evidence  to  shew  want  of  proper 
care.  Moore  V.  Crosland  (Man.),  6  W.  L 
R.  199. 

Horses   running  away    —    Injury    to 

plaintiffs,] — Defendant,  drawing  a  load  of 
hay  along  a  country  road,  had  to  get  off  hie 
wagon  to  adjust  the  load,  leaving  the  reins 
lying  on  the  ground.  While  loosening  the 
binder  the  team  ran  away  and  injured  the 
plaintiff: — Held,  upon  the  evidence,  that  de- 
fendant was  not  guilty  of  negligence.  Ryam 
V.  Mcintosh  (1909),  14  O.  W.  R,  482:  af- 
firmed, 14  O.  W.  R.  1125,  1  O.  W.  N.  229. 

Injnries  oansed  by  tally-ho  ovef^ 
turning  upon  plaintiffs  —  NegUgenee  of 
defendant  railuxiy  company  in  causing  ths 
tally-ho  to  overturn.] — Plaintiffs  while  stand- 
ing on  the  sidewalk  were  injured  by  the  OTer> 
turning  of  a  tally-ho  coach,  the  property  <vf 
defendant  Verral,  upon  them.  The  tally-ho 
was  struck  and  overturned  by  a  street  car  :— 
Held,  upon  the  evidence,  that  the  injuries  to 
the  plaintiffs  were  caused  by  the  negligence 
of  the  defendant  railway  company  only. 
There  was  no  negligence  proved  against  th« 
defendant  Verral,   and   the  action  was  dia- 
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missed  as  against  him  with  costs  which, 
when  paid  to  him,  to  be  recovered  by  plain- 
tiffs from  the  defendant  railway  company. 
jQdgtnent  given  against  the  defendant  rail- 
way company,  to  plaintiff  John  McBain  for 
$500  and  to  plaintiff  Elizabeth  McBain  for 
$400,  with  costs  on  High  Court  scale.  Mc- 
Bain V.  Toronto  Rw.  Co.  <B  Verral  (1909), 
14  O.  W.  R.  982,  1  O.  W.  N.  185. 

Tnfurj  to  bleycllst  by  motor  oar  — 

Evidence  for  jury — Setting  aside  nonsuit — 
New  trial.  Haversiick  v.  Emory,  7  O.  W.  R. 
799,  8  O.  W.  R.  528. 

Injvry  to  child  —  Carelessness  of  driver 
of  wagon — Finding  of  jury — Evidence — Re- 
solution of  defendant  company's  directors. 
Cork  V.  Canada  Ice  Co.,  3  O.  W.  R.  106. 

JmSutj  to  infant  in  highway — Care- 
less driving — Evidence  for  jury — Damages — 
Right  of  infanVs  father  to  recover  for  em- 
pense*— -Objection  not  taken  at  trial.] — The 
infant  plaintiff,  while  playing  in  a  city  street, 
was  run  over  by  a  dray  of  the  defendants, 
which,  according  to  some  of  the  evidence, 
was  being  driven  at  a  great  rate  of  speed,  at 
a  comer  which  the  dray  turned,  taking  the 
left  side  of  the  roadway: — Heldy  that  there 
was  evidence  of  negligence  which  could  not 
be  withdrawn  from  the  jury. — The  infant 
plaintiff's  father  was  joined  with  him  as  a 
plaintiff  claiming  to  recover  the  expenses 
which  he  had  incurred  on  account  of  the 
infant's  injuries.  The  infant  was  six  years 
old  and  lived  at  home  with  and  under  the 
charge  of  the  father. — Held,  that  the  father 
was  obliged  to  supply  the  infant  with  neces- 
saries of  life,  including  medical  attendance, 
and  if  the  burden  of  that  duty  was  increased 
by  the  wrongful  acts  of  the  defendants,  the 
father  was  entitled  to  recover  as  damages  the 
amount  of  such  increase ;  Meredith,  J.A.,  dis- 
senting. Wilson  V.  Boulter,  26  A.  R.  184, 
distinguished. — No  objection  was  taken  by 
the  defendants  to  the  right  of  the  father  to 
reoDver  until  the  argument  before  the  Court 
of  Appeal. — Held,  per  Osier,  J.A.,  that  the 
objection  was  open,  unless  it  was  possible 
for  the  plaintiff's  case  to  have  been  bettered 
oy  the  introduction  of  further  evidence  at  the 
trial,  which  did  not  appear  to  be  the  case; 
but,  per  Garrow,  J. A.,  that  it  was  too  late 
to  take  the  objection.---Judgment  of  a  Divi- 
sional Court  affirmed.  Banks  v.  Bhedden 
Forwarding  Go,,  11  O.  L.  R.  483,  7  O.  W.  R. 
88. 

lajvry  to  person  by  f anlt  of  driror 
of  rekiolo  in  hishivay  —  lAability  of 
owner — Relation  "between  owner  and  driver 
•^Master  and  servant  or  bailor  and  bailee-  - 
inference  from  fads  —  Duty  of  appellate 
fosrf.] — ^The  defendant,  an  hotel  keeper,  be- 
ing the  possessor  of  an  omnibus  and  horses, 
made  an  agreement  with  M.  whereby,  in 
consideration  of  M.  driving  the  defendant's 
foests  free  to  and  from  the  railway  stations, 
tnd  paying  the  defendant  70  cents  a  day  for 
the  board  of  the  horses  at  the  defendant's 
stables,  M.  should  be  entitled  to  the  use  of 
the  omnibus  and  horses,  and  to  take  for  his 
own  use  all  sums  which  he  could  earn  by 
conveying  passengers  other  than  the  defend- 
ant's guests,  and  by  carrying  luggage.  The 
plaintUf  was  injured  upon  the  highway  owing 
to  the  negligence  of  M.,  who  was  driving  the 
oomibus  empty  to  one  of  the  stations  to  meet 


an  incoming  train: — Held,  that  the  question 
whether  the  relation  between  the  defendant 
and  M.  was  that  of  master  and  servant  or 
that  of  bailor  and  bailee  was  a  question  of 
fact,  and  the  test  was  the  existence  of  the 
right  of  control  as  to  anything  not  neces- 
sarily involved  in  the  proper  performance  of 
the  work  undertaken  by  M.  for  the  defend- 
ant: and  (Clute,  J.,  dissenting),  that  the 
proper  inference  from  the  above  facts  and 
other  facts  in  evidence  (set  out  in  the  judg- 
ments) was  that  the  relationship  between 
the  defendant  and  M.  was  that  of  bailor  and 
bailee,  and  therefore  the  defendant  was  not 
responsible  for  the  negligence  of  M.  Saun- 
ders V.  Toronto,  26  A.  R.  265,  followed. — 
There  was  no  conflict  of  evidence,  and  the 
trial  Judge  drew  inferences  from  the  undis- 
puted facts. — Held,  that  an  appellate  court 
was  at  liberty  (and  per  Anglin,  J.,  was 
bound)  to  review  the  inferences  of  the  trial 
Judge.  Fleuty  v.  Orr,  10  O.  L.  R.  59,  8  O. 
W.  R.  793. 

Injnry  to  person  drivins  —  Collision 
—  Contributory  negligence  —  Immoderate 
speed,} — In  an  action  for  damages  for  in- 
juries received  by  the  plaintiff  in  consequence 
of  negligent  driving  by  the  defendant,  to 
which  the  principal  defence  was  contributory 
negligence  on  the  part  of  the  plaintiff,  the 
trial  Judge  found  in  the  plaintiff's  favour, 
and  assessed  the  damages  at  $S50,  giving  the 
plaintiff  costs.  On  appeal,  the  Supreme 
Court  en  banc  was  equally  divided  on  the 
question  of  contributory  negligence,  and  the 
defendant's  appeal  was  dismissed  without 
costs.  Naas  v.  Manning,  39  N.  S.  R.  133, 
1  E.  L.  R.  35. 

Iioavins  carriage  in  liisli'way  —  In- 
jury to  traveller — Liability.] — ^A  person  who 
leaves  a  carriage  all  night  in  the  street  upon 
the  pavement,  even  when  it  leaves  a  suffi- 
cient space  for  foot  passengers  or  other 
vehicles,  is  guilty  of  negligence  and  respon- 
sible for  accidents  which  result  from  it. 
Cartrand  V.  Peck  Rolling  MiUs  Co.,  32  Que. 
S.  C.  419. 

Motor   ear  mnnins  into  bioyole  — 

Injury  to  bicyclist — Cause  of  injury — Dan^ 
ages.] — ^Action  for  damages  for  injuries  re- 
ceived. Plaintiff,  while  riding  on  his  bicycle, 
was  overtaken  and  run  into  by  defendant's 
motor  car : — Held,  that  defendant  responsible 
for  injury.  Judgment  for  $500.  Russell  v. 
Knapp    (1909),  14  O.  W.  R.  98. 

Trespass  —  Horse  racing  —  Intruder 
upon  race  track — Carelessness.] — After  the 
first  heat  of  a  trotting  match  in  which  N. 
had  been  a  competitor,  he  was  seated  on  his 
sleigh  and  walking  his  horse  upon  his  proper 
side  of  one  of  the  tracks,  laid  out  by  the 
ploughing  away  of  the  snow  on  the  ice  of  a 
public  harbour,  while  waiting  to  be  called 
for  the  next  heat.  M.,  who  had  not  been  a 
competitor  in  that  race,  came  along  the  same 
track,  from  an  opposite  direction  to  that  in 
which  N.  was  going,  driving  his  vehicle  at 
excessive  speed,  and,  in  attempting  to  pass 
in  a  narrow  space  between  the  ridge  formed 
by  the  snow  and  N.'s  sleigh,  collided  with 
it,  causing  injuries  to  N.  and  damaging  his 
sleigh  and  harness: — Held,  afi^rming  'the 
judgment  in  39  N.  S.  R.  133,  that,  even  if 
M.  was  lawfully  upon  the  track  in  question, 
he  was  responsible  for  damages,  as  the  acd- 
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dent  was  solely  attributable  to  his  improvi- 
dent carelessness  and  want  of  judgment. 
Manning  v.  Na<M,  38  S.  C.  R.  226. 

Vehicle  driven  by  policeman  —  In- 
jury to  foot-passenger — Liability  of  poUce 
commissioners.] — A  constable  in  charge  of  a 
patrol  wagon  is  not  a  servant  of  a  board  of 
commissioners  of  police  constituted  under  s. 
481  of  the  Municipal  Act,  R.  S.  O.  1897  c. 
223,  as  amended  by  62  V.  c.  26,  s.  28,  so  as 
to  make  them  liable  for  his  negligence  in 
performance  of  his  duties,  whereby  a  person 
walking  in  the  street  was  knocked  down  and 
injured.  Winterbottom  v.  London  Police 
Commissioners,  21  C.  L.  T.  2G0,  431,  1  O.  L. 
R.  549,  2  O.  L.  R.  105. 


19.  Work  of  Independent  Ck)NTBA0TOBS. 

Joint  tortfeasors  —  Judgment  against 
one  of  several  persons  responsible  for  dam- 
ages.]— A  proprietor  or  principal  contractor 
undertaking  works  in  the  circumstances  in- 
herently dangerous  cannot  delegate  the  duty 
of  providing  against  such  danger  so  as  to 
escape  personal  responsibility  if  that  duty 
be  neglected. — Failure  to  discharge  such  duty 
makes  the  proprietor  and  his  contractor,  or 
the  contractor  and  his  sub-contractor,  as  the 
case  may  be,  equally  liable  as  joint  tortfea- 
sors for  resultant  injury. — A  judgment  for 
damages  sustained  in  consequence  ^  of  any 
such  injury  against  one  of  such  joint  tort- 
feasors is  a  bar  to  a  subsequent  action  there- 
for against  another. — Judgment  appealed  from, 
19  Man.  R.  641.  affirmed.  Longmore  v.  Mc- 
Arthur  Co.  (1910).  43  S.  O.  R.  640,  31  C.  L. 
T.  197. 

Municipal  corporation  —  Injury  to 
servant  of  contractor — Negligent  manner  of 
doing  work  —  Superintendence.]  —  Where 
work  is  done  for  a  municipal  corporation 
under  a  contract,  the  corporation  are  not 
responsible  for  damages  for  the  death  of  an 
employee  of  the  contractor  from  the  negli- 
gent manner  of  doing  the  work,  though  the 
corporation  employ  their  own  engineer  to 
superintend  the  work.  Dooley  v.  8t,  John, 
38  N.  B.  R.  455,  5  E.  L.  R.  319. 


NEGOTIABIiE  IKSTBUMENTS. 

See  Bills  of  Exchange  and  Pboicissort 

Notes. 


NEW  BRUHBWICK  ELECTIONS  ACT. 

See  Elbotions. 


NEW  TRIAI.. 

See  TBIA.L. 


See  Contempt  of  Court  —  Costs  — 
Courts  —  Defamation  —  Execution  — 
Judicial  Sale  —  Limitation  of  Actions — 
Particulars  —  Penalty  —  Pleading  — 
Prescription  —  Trade  Mark — Venue. 


See  Costs  —  Discovery  —  Executobb 
and  Administrators — Husbaivd  and  Wife 
— Infant — Practice. 


NEXT   OF  KIN. 

See  Distribution  of  Estates — Will 


NOI.I.E  PROSEQUI. 

See  Costs. 


NON-BIRECTION. 

See  Banks  and  Banking — Criminal  Law 

— Ship. 


NON-FEASANCE. 

See  Grown  —  Municipal  Corporation^-' 

Way. 


NON-REPAIR  OF  HIGHWAY. 

See  Way. 


NONSUIT. 

See  CbURTS  —  Defamation — ^Mauctous 
Procedure  —  Medicine  and  Sitrgeet  — 
Municipal  Corporations  —  Nboliobrce— 
Pleading  —  Railway  —  Street  Railwats 
— Trusts  and  Trustees. 


NORTH»WEST  IRRIGATION  ACT. 

See  Municipal  Corporations. 


NOETH-WEST  MOXTHTED  POUCE. 

Constable  —  Discharge  —  Revowtion— 
Authority  of  superintendent  —  Desertionr— 
Trial  by  officers  of  force  —  Jurisdiction  — 
Prohibition.] — ^A  constable  in  the  North-WeJt 
Mounted  Police,  whose  term  of  service  wodd 
expire  in  six  days,  applied  to  the  superin- 
tendent commanding  the  post  for  six  days* 
leave  of  absence.  The  superintendent  ap- 
proved  of  the  application,  and  appointed  a 
board  to  verify  and  record  the  service  of  the 
constable,  who  delivered  up  his  kit  and  signed 
a  receipt  in  which  it  was  stated  that  he  had 
been  settled  with  to  the  end  of  his  term  of 
service.  The  board  made  a  favourable  re- 
port, post-dating  it  six  days,  to  the  ordinaiy 
form  of  which  were  added  the  words,  under 
the  head  of  **  Remarks  of  Board  and  Com- 
missioner :"  "  term  of  service  having  expired 
he  is  discharged."  The  pass  for  the  six  days' 
leave  of  absence  was  issued  but  not  delivered 


3193 


NORTH-WEST  MOUNTED  POLICE— NOTICE. 


3194 


to  the  constable,  and  a  cheque  for  the  balance 
of  the  pay  was  beinj?  prepared,  when  the 
superintendent  revoked  the  pass  and  ordered 
the  constable'to  be  notified  that  his  pass  had 
been  revoked,  the  board's  report  cancelled, 
and  the  issue  of  the  cheque  for  the  balance 
of  big  pay  refused ;  and  he  was  ordered  to 
continue  in  duty  for  the  remaining  six  days 
of  his  term  of  service.  The  constable  refused 
to  obey  the  order  to  continue  on  duty,  and 
absented  himself  from  his  quarters  and  duty, 
remaining  absent  without  further  leave.  Pro- 
ceedings for  his  arrest  and  trial  under  s.  18 
of  the  Mounted  Police  Act,  1894,  being  about 
to  be  taken,  a  summons  for  a  writ  of  prohibi- 
tion was  taken  out : — Held,  that  the  pass 
was  revocable.  (2)  That  the  superintend- 
ent had  authority  to  cancel  proceedings  of 
the  board,  and  that  such  pass  and  proceed- 
ings having  been  cancelled,  the  constable  was 
still  a  member  of  the  force.  —  Held,  also, 
that,  as  the  officers  mentioned  in  s.  18  of  the 
Mounted  Police  Act,  1894,  had  jurisdiction 
to  try  a  constable  on  a  charge  of  desertion, 
and  it  had  not  been  established  that  they 
were  disqualified  by  interest  or  bias,  the 
writ  of  prohibition  should  not  have  been 
granted.     Re  Neitleship,  4  Terr.  L.  R.  148. 

See  Constitutional  Law  —  Mines  and 

MiNEBAIS. 


If  OTARIAI,  ACT. 

See  Deed. 


NOTARIAI.  BEED. 

See  Evidence. 


NOTARIAI.  NOTICE. 

See  Defamation. 


NOTARIAI.  Wllil.. 

See  Wnx. 


NOTAEY. 


Aftdavit  —  Foreign  country. 1  —  Seeing 
that  the  notary  public  mentioned  in  Art.  30, 
C.  P^  refers  to  a  notary  public  in  England, 
>A  amdayit  sworn  before  a  notary  public  in 

6  foreign  country,  not  in  England,  cannot  be 
lued  in  the  Courts  of  Quebec,  and  will  be 
ejected  on  motion.    Laurendeau  y.  Montlord, 

7  Que.  P.  B.  37. 

Avtl&eiLtie  acts  —  Signatures — Conven- 
*MwioI  hypothec,] — ^Notaries  are  appointed  to 
^e  all  the  acts  to  which  parties  ought  or 
^ish  to  give  authenticity,  and  therefore  they 
QiQ8t  be  present  during  the  whole  of  the 
^ecntion  of  the  Act.  2.  An  act  which  is 
not  signed  In  the  presence  of  a  notary,  or 
the  signature  to  which  is  not  acknowledged 


before  him,  is  not  an  authentic  act.  and  has 
not  the  effect  of  creating  a  conventional  hy- 
pothec. L^cilU  V.  KauntZt  4  Que.  P.  R. 
358. 

Notice  of  action — Letter.] — A  notary 
public  is  a  public  officer,  and  as  such  can- 
not be  sued  for  damages  arising  from  an 
act  done  by  him  i.p  the  exercise  of  his  func- 
tions unless  a  month's  previous  notice  has 
been  given  to  him. — 2.  This  notice  is  a 
special  proceeding  in  the  cause  which  should 
be  served  upon  the  defendant  by  means  of  a 
bailiff. — 3.  A  simple  letter,  of  which  the 
plaintiff  does  not  keep  a  copy,  is  not  a  notice 
of  action  within  the  meaning  of  the  Code, 
and  the  contents  of  such  a  letter  cannot  be 
shewn  orally. — 4.  Such  a  notice  would  not 
be  necessary  in  a  case  where  bad  faith  on 
the  part  of  the  defendant  had  been  shewn. 
Gervais  v.  Nadeau,  3  Que.  P.  B.  18. 

Partnersliip  —  Investment  of  money  — 
Misappropriation  —  Liability  of  partner.] — 
The  members  of  a  firm  of  notaries,  practising 
as  such  in  partnership,  but  also,  by  their 
sign,  business  cards,  and  advertisements, 
holding  themselves  out  as  real  estate,  insur- 
ance, and  investment  agents,  are  jointly  and 
severally  liable  in  respect  of  their  transac- 
tions, and  joint  and  several  liability  exists 
to  account  for  a  sum  of  money  which  was 
intrusted  to  one  member  of  the  firm  for  in- 
vestment, and.  when  repaid  by  the  debtor, 
was  not  returned  to  the  owner  thereof. 
Baron  v.  Archamlault,  19  Que.  S.  C.  1. 

"Witness  —  Production  of  draft  deed  — 
Costs*] — A  notary  when  called  as  a  witness 
may  be  ordered  to  produce  for  inspection  a 
draft  of  an  instrument  prepared  by  him, 
and  cannot  exact,  in  advance,  payment  of 
costs  due  him  for  the  preparation  of  such 
druft     Sorignet  v.  Henry,  5  Que.  P.  R.  95. 

See  Affidavit  —  Auens  —  Bills  of  Ex- 
change    AND     PbOMISSOBY     NOTES     — 

Chose  in  Action,  Assignment  of  — 
Costs  —  Courts  —  Deed  —  Distbi- 
BUTioN  OF  Estates  —  Evidence — In- 
terdiction —  Oaths  —  Opposition — 
Principal  and  Agent — ^Will. 


NOTICE    OF 

Accident.     See  Negligence — Wat. 

Appeal.    See  Appeal — ^Election — Indian. 

Appearance.    iSfee  Affkabance. 

AMifrnment.     See  Chose  in  Action,  As- 
signment OF. 

Cancellation.  See  Vendor  and  Pubchaseb. 
Claim.    See  Mines  and  Minebals — Wat. 
Complaint.    See  Elections. 
Contestation.     See  Opposition. 

Cross    Appeal.      See    Appesal    —    Pbivt 
Council. 

Defence.    See  Pleading. 

Deposit.     See  Pleading. 

Discontinuance.     See  Action — Pabties. 
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Dialionoiir.    See  Bills  of  Exchange  and 
Promissobt  Notes. 

Injurj.    See  Negligence — Way. 

Payment  into  Court.    See  Pi£Adino. 

Proeeod.    See  Cebtiobabi. 

Protest.     See   Bills   of    Exchange   and 
Promissobt  Notes, 

Return.    See  Opposition. 

Sale.     See   Distress — Mortgage — Opposi- 
tion. 

To  Produce.    See  Discovert — ^Evidence. 

To  Quit.    See  Landlord  and  Tenant. 

To  Surety.    See  Principal  and  Stjrett. 

Trial.     See  Courts — Trial. 


NOTICE  OF  ACTION. 

Bailiff — Sale  of  goods  under  ewecution — 
Public  officer  —  Act  of  omission.] — ^A  bailiff 
in  selling  goods  seized  under  an  execution,  is 
fulfilling  public  functions,  and  if  he  is  sued 
for  damages  for  what  he  has  done  in  these 
circumstances,  he  has  a  right  to  the  notice 
mentioned  in  Art.  88,  C.  P.  C.  2.  A  public 
officer  has  a  right  to  this  notice  as  well  when 
he  is  sued  for  an  act  of  omission  as  for  an 
act  of  commission.  Dion  y.  Richard,  23 
Que.  S.  C.  403. 

C^iarter  of  oity  —  Condition  precedent 
— Plea  of  tcant  of  notice,] — Notice  of  an 
action  for  damages  against  the  city  of  Mont- 
real, such  as  required  by  Art.  536  of  the 
city  charter,  is  a  condition  sine  qud  non  to 
the  right  of  action,  and  the  absence  of  it 
may  be  pleaded  by  defence  au  fond.  Vali- 
quette  v.  Montreal,  9  Que.  P.  R.  65;  Thorn- 
her  V.  Montreal,  9  Que.  P.  R.  129. 

C^vreliwardeiL  —  PuhUc  officer — Money 
illegally  spent  —  Damages.] — In  this  action 
the  respondent  was  a  churchwarden,  and, 
therefore,  a  public  officer  within  the  meaning 
of  Art.  88,  C.  P.  2.  The  action,  although  it 
claimed  from  the  respondent  the  repayment 
of  certain  sums  which  he  had  illegally  spent 
in  his  capacity  of  churchwarden,  was  in  fact 
an  action  for  damages,  and,  therefore,  the 
respondent  had  a  right  to  the  notice  re- 
quired by  Art.  88  C  P.  Default  of  notice 
rendered  the  action  premature.  B4langer  v. 
Mercier,  12  Que.  K.  B.  428. 

]>ef  amatioii — Summary  dismissal  of  ac- 
tion.]— ^There  were  several  defendants  to  the 
action,  and  different  causes  of  action  were 
alleged.  As  against  one  defendant,  a  com- 
pany, the  allegation  was  that  it  had  mali- 
ciously published  and  circulated  a  printed 
newspaper  containing  statements  describing 
the  goods  manufactured  by  the  plaintiffs  as 
inferior,  etc.  A  Judge  in  Chambers  consid- 
ered that  the  action  as  against  the  company 
was  for  libel,  and  dismissed  it  summarily 
because  the  notice  of  action  required  by  s.  6 
(2)  of  R.  S.  O.  1897  c.  68  was  not  given. 
A  Divisional  Court  reversed  this  order,  blink- 
ing it  better  to  have  the  whole  case  disposed 
of  at  the  trial,  and  allowed  the  plaintiffs  to 
amend   if   they  desired  and   the  defendants 


to  plead  the  want  of  notice.  Cfumey  Fontt 
dry  Co.  V.  Emmeit,  7  O.  I>.  R.  604,  3  O.  W. 
R.  382.  554.  630. 

Dominion  eonstable  —  Provincial  Got^ 
emmcnt  detective  — =  Malice — Public  officer.] 
— A  Government  detective  in  the  province  of 
Quebec,  appointed  to  that  office  ander  an 
order  in  council,  who  is  at  the  same  time  a 
Dominion  constable,  having  jnrisdiction 
throughout  the  whole  of  Canada,  is  a  public 
officer,  and  has  a  right  to  the  month's  notice 
mentioned  in  Art.  88,  C.  P.,  of  an  action 
against  him  for  damages  on  account  of  some- 
thing done  by  him  in  the  exercise  of  his  pub- 
lic functions,  unless  it  be  alleged  and  proved 
that  he  has  acted  maliciously  and  in  bad 
faith.  McDonald  v.  McCaskill,  5  Que.  P. 
R.  266. 

False  imprisonment  —  Peace  officer  — 
Honest  belief.] — In  an  action  for  false  im- 
prisonment the  defendant,  acting  as  a  peace 
officer  under  the  Criminal  Code,  is  entitled 
to  notice  of  action  under  s.  976,  if  he  hon- 
estly believed  the  plaintiff  had  committed  a 
felony.  The  bona  fides  of  the  defendant's 
belief  is  a  question  of  fact,  and  mast  be  sub- 
mitted to  the  jury,  if  any  facts  exist  which 
could  give  rise  to  an  honest  belief.  The 
reasonableness  of  the  belief  is  not  material 
White  V.  Hamm,  36  N.  B.  R.  237. 

Malieions  arrest — Municipal  officers.] 
— An  action  for  damages  for  unlawfully  en- 
tering a  man's  house  and  maliciously  arrest- 
ing him,  brought  against  a  municipality  and 
its  constables,  must  be  preceded  by  notice 
of  action  to  the  latter.  MUton  v.  Cot4  8t, 
Paul,  6  Que.  P.  R.  407. 

Municipal  corporation — City  of  Mont- 
real —  Charter  —  Condition  precedent  — 
Pleading  —  Defence  on  merits.] — ^No  ri^t 
of  action  against  the  corporation  of  the  dty 
of  Montreal  exists  until  a  notice  of  action 
has  been  given  to  the  coiporation  in  the  man- 
ner prescribed  by  the  charter;  and  the  want 
of  notice  may  be  set  up  by  way  of  defence 
to  the  merits.  Aumais  v.  Montreal,  9  Que. 
P.  R.  270. 

Municipal     corporation  —  Municipal 

Code,  Art.  7931  —  Imperative  enactment — 
Action  for  injury  caused  by  non-repair  of 
highway  —  Condition  precedent  —  Oh  jet- 
tion  —  Exception  to  the  form.] — ^The  notice 
of  action  required  by  Art.  7931  of  the  Moni- 
cipal  Code  in  respect  of  an  action  for  dan- 
ages  for  injuries  resulting  from  the  btd 
condition  of  a  road  under  the  control  of  a 
municipal  corporation,  is  a  formality  pie- 
ceding  the  action  upon  which  the  right  of 
action  depends  and  which  is  impeiatiTe; 
without  such  notice,  the  action  becomes 
irregular  and  illegal. — Such  default  of  notice 
constitutes  an  informality  which  may  be  ob-  ■ 
jected  to  by  way  of  exception  to  the  fonn; 
that  is  the  method  indicated  by  the  Code  of 
Procedure.  B4dard  v.  Quebec,  33  Que.  S.  C 
188. 

Municipal  eorporatlon  —  Obstructive 

of  highway.] — When  damages  are  dained 
from  a  municipal  corporation  becaose  the 
highway  in  front  of  the  plaintiff's  residenoe 
is  obstructed  by  logs  and  lumber,  the  actioo 
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must  be  preceded  by  the  notice  mentioned  in 
Art.  793,  M.  C.  Paffeau  v.  St.  Amhroise,  9 
Qne.  P.  R.  407. 

Miuiloipal  corporation  —  Pleading  — 
Declaration  —  Ahaence  of  allegation  that 
notice  given.] — Where  the  plaintiff  makes 
proof  that  he  has  given  the  notice  required 
by  Art  793  of  the  Municipal  Code,  the  de- 
fault to  allege  such  notice  is  not  a  cause  of 
prejudice  to  the  defendant,  and  is  not  a 
ground  for  an  exception  to  the  form.  Pageot 
T.  8t.  Ambroi^e  la  Jeune  Lorette,  10  Que. 
P.  R.  79. 

Objeetlon  to  absence  of — How  r<$iaed 
— Malice  —  Mala  fidea  —  Defence  on 
merita.] — In  general,  the  objection  of  want 
of  notice  of  action  must  be  raised  by  pre- 
liminary motion. — Such  notice  of  action  is 
not  necessary  in  a  case  in  which  the  Court 
if  of  opinion,  upon  the  merits,  that  the  de- 
fendant has  acted  maliciously  and  in  bad 
faith,  as  alle^red  in  a  part  of  the  declara- 
tion; bat  if  the  defendant  shews  his  good 
&ith,  the  notice  of  action  becomes  necessary 
to  aUow  the  action  to  proceed  and  to  auth- 
orise the  Court  to  maintain  it.  In  that  case 
the  question  may  be  raised  by  the  defence 
to  the  action.  Groisman  v.  Morissette,  8 
Que.  P.  R.  344. 


„  —  Declaration  —  Requisites.} 

— In  the  case  of  suits  against  public  bodies, 
the  want  of  allegation  that  the  required  no- 
tice has  been  given  is  no  ground  for  the  dis- 
missal of  the  action.  Vary  v.  Bordeaux,  8 
Que.  P.  R.  284. 

Pleading  —  Failure  to  allege  —  Right 
of  action.] — ^An  inscription  in  law  based  up- 
on the  fact  that  the  declaration  does  not 
allege  that  a  notice  of  action  was  given  to 
the  defendants,  the  corporation  of  the  city 
of  Montreal,  will  be  struck  out,  the  omission 
of  such  allegation  not  constituting  an  ab- 
■olote  forfeiture  of  the  right  of  action. 
Vloutier  V.  Montreal,  7  Que.  P.  R.  385. 

Police  officer — False  arrest,] — A  police 
oflicer,  sued  for  false  arrest,  is  entitled  to 
the  notice  of  action  prescribed  by  Art.  88, 
C.  P.,  where  he  made  the  arrest  under  in- 
•tmctions.  Lefehvre  v.  Verdun,  6  Que.  P. 
a  437. 

Public  officer  —  Exemption  to  form  — 
MsKce  —  Mala  fides  —  Preuve  avant  faire 
4roit  —  Costs.] — An  exception  to  the  form 
alleging  that  the  defendant  to  an  action  for 
damages  is  a  public  officer,  and  that  the 
notice  required  by  Art.  88,  C.  P.,  has  not 
heen  given  to  him,  cannot  be  granted,  when 
there  is  in  the  declaration  an  allegation  of 
malice  and  bad  faith. — Upon  such  a  motion, 
preuve  avant  faire  droit  will  be  ordered ;  the 
costs  to  follow  the  event  of  the  action.  Roy 
T.  Roy,  8  Que.  P.  R.  278. 

Public  officer  —  Official  wrongdoing  • — 
Particulars  —  Insufficiency  —  Dismissal  of 
action.] — When  a  public  officer  is  charged 
with  various  acts  of  official  wrongdoing,  in- 
dividual and  combined,  the  notice  of  action 
must  set  forth  said  acts  of  wrongdoing,  and 
the  dates,  times,  and  circumstances  connected 
therewith,  in  a  manner  sufficient  to  enable 
the  defendant  to  make  tender  and  amends  in 
respect  of  one  or  more  or  all  of  the  specific 


acts  complained  of;  otherwise  the  action  will 
be  dismissed  on  exception  to  the  form.  Tni^ 
del  V.  Montreal,  8  Que.  P.  R.  45. 

Public  officer  —  Penalty — Mala  fides.] — 
A  month's  notice  to  a  public  officer  is  not 
required  of  an  action  for  a  penalty,  unless 
some  special  statute  requires  it.  Art.  88,  0. 
C.  P.,  requiring  such  a  notice  only  in  actions 
for  damages.  Even  in  an  action  for  damages, 
such  a  notice  is  not  required  if  it  is  alleged 
that  the  defendant  has  acted  in  bad  faith. 
Boulay  v.  Saucier,  7  Que.  P.  R.  344. 

School  commisaioner  —  Public  officer.] 
— A  school  commissioner  is  a  public  officer, 
who  has  a  right  to  notice  of  action  under 
Art.  88,  C.  P.,  and  the  absence  of  such  no- 
tice is  fatal  to  an  action  against  him.  Car- 
ri^e  V.  Jobin,  5  Que.  P.  R.  305. 

Special  statute — Montreal  Street  RaiU 
way  Company  —  Absence  of  notice  —  Pre- 
liminary ewception  —  Delay  —  Offer  of 
settlement  —  Bar  to  action.] — ^The  object 
of  the  statute  requiring  notice  of  action  to 
be  given  to  the  Montreal  Street  Railway 
Company  is  to  give  the  company  time  to 
make  inquiries  and  see  whether  they  should 
make  offers  of  settlement;  the  statute  does 
not  make  the  notice  an  essential  condition 
of  the  existence  of  a  right  of  action. — The 
want  of  notice  can  only  be  invoked  by  way  of 
preliminary  exception  as  a  ground  of  delay 
to  give  the  company  the  time  granted  by  the 
statute  to  inquire  into  the  facts,  to  take  a 
position  with  regard  to  the  claim,  or  to 
make  an  offer  of  compensation  without  costs, 
in  view  of  such  want  of  notice.  Montreal 
St.  Rw.  Co.  V.  Patenaude,  9  Que.  P.  R.  1,  4 
E.  L.  R.  62. 

Street  rail^raj  oompanj  —  Statute — 
Condition  precedent.]  —  The  obligation  im- 
posed upon  creditors  of  the  Montreal  Street 
Railway  Company  to  give  notice  of  action, 
as  required  bj  the  charter  of  the  company, 
is  not  a  prejudicial  obligation  suspending 
only  the  right  of  action  of  a  plaintiff;  but 
it  is  an  obligation  prejudicial  to  the  right 
of  action  itself,  and  a  creditor  cannot  begin 
an  action  for  damages  without  having  given 
such  a  notice.  Bourguignon  v.  Montreal  St. 
Rw.  Co.,  6  Que.  P.  R.  232. 

Street  rail'waj  companj  —  Statutory 
requirement  —  Consequence  of  failure  to 
give  —  Costs.] — A  statute  which  requires 
those  who  have  claims  for  damages  against 
a  tramway  company  to  give  the  company  a 
written  notice  a  month  before  beginning  an 
action,  does  not  make  the  right  of  action 
dependent  upon  the  accomplishment  of  this 
formality.  The  notice  is  required  only  for 
the  purpose  of  making  it  less  difficult  for  the 
company  to  settle  claims  by  reason  of  acci- 
dents for  which  they  are  responsible.  There- 
fore, the  omission  to  give  notice  does  not 
afford  the  company  a  defence,  and  has  no 
other  consequence  than  the  imposition  of 
costs  upon  the  party  in  default.  Montreal  St. 
Rw.  Co.  V.  Patenaude,  16  Que.  K.  B.  541. 

See  Admiralty  —  Canada  Tempebance 
Act  —  Defamation  —  False  Abbbst 
AND  Imprisonment  —  Intoxicating 
Liquors  —  Penalty  —  Pleading  — 
'1  RESPAss — Warranty — ^Way. 
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HOTICE  OF  UrSCBIPTION. 

Time  for  —  Demand  of  abandonment  — 
Contestation.] — ^The  time  for  giving  notice 
of  inscription  for  hearing  upon  the  merits 
of  a  contestation  of  a  demand  for  an  aban- 
donment, is  regulated  by  Art.  34,  O.  P.  Le- 
may  v.  Farizeau,  5  Que.  P.  R.  427. 


NOTICE  OF  MOTION. 

Iieare  to  serve  short  notiee.] — ^Where 
a  party  applies  for  special  leave  to  serve 
short  notice  of  motion,  he  must  distinctly 
state  to  the  Court  that  the  notice  applied  for 
is  short;  and  the  same  fact  must  distinctly 
appear  on  the  face  of  the  notice  served  on 
the  other  party.  Can.  Pac.  Rio.  Co.  v.  Van- 
couver, Westminster  d  Yukon  Ru>,  Co,,  24 
C.  L.  T.  161,  10  B.  C.  B.  228. 

Statutory  requirements —  Typeu>ritten 
notice.] — The  Court  refused  to  hear  a  mo- 
tion where  the  applicant  had  not  complied 
with  60  V.  c.  24.  s.  366  (N.B.),  by  printing 
his  notice  of  motion,  which  was  more  than 
five  folios  in  length.  A  typewritten  notice 
does  not  comply  with  the  statute.  Time  was 
given  to  print  the  notice.  Wilmot  V.  Mac- 
pherson^  36  N.  B.  R.  327. 

See  Action  —  Bankruptcy  and  InsoI/- 
VENCT  —  Evidence  —  Interpleadeb — 
Mandamus  —  Peremption  —  TaiAL — 
Vendor  and  Purchaser. 


NOVA    SCOTIA     PROVINCIAI     EX- 
HIBITION. 

Expropriation  of  land — Power  to  pro- 
ceed by  analogy  to  Halifax  city  charter  — 
Conditions  precedent  —  Interlocutory  injunc- 
tion. Monaghan  y.  Provincial  Exhibition 
Commission,  1  E.  L.  R.  177. 


NOVATION. 

See  Attachment  op  Debts — Company  — 
Contract — ^Judgment — Limitation  or 
Actions — Sale  op  Goods — ^Vendor  and 
Purchaser. 


NTJISANCE. 

Clangins  of  heavy  gate — Jarring  house 
adjoining  —  Disturbance  of  inmates  —  Dam- 
ages—Obstruction of  highway — Erection  of 
fence — Disputed  boundary — Plan — Evidence 
— Possession— Counterclaim — House  leaning 
over  upon  adjoinizig  land — Injury  to  fence 
and  gate  —  Projecting  eaves  —  Easement  — 
Prescription — Conflicting  evidence — Findings 
of  Judge — Appeal.  Foster  v.  Toronto  Elec- 
tric Light  Co.,  9  O.  W.  R.  590,  10  O.  W.  R. 
183. 

Constmction  of  artificial  ponds — In- 
jury to  neighbour's  property  —  Evidence  of 
damage.  Rupert  v.  Sisley,  153,  2  O.  W.  R. 
153. 


"DtaaageM — Refusal  to  accept  condi1ion§l 
renunciation   —   Costs   on   appeal   to   Court 
"below  —  Costs  of  enqu4te — Statutory  powers 
—   "Scgligence,] — In   an   action    for   $15,000 
damages  occasioned  by  a  nuisance  to  neigh- 
bouring   property,     the    plaintiff    recovered 
$3,000,  assessed  en  bloc  by  the  trial  Court 
without  distinguishing  between  special  dam- 
ages suffered  up  to  the  date  of  action  and 
damages  claimed  for  permanent  depreciatioD 
of  the  property.     Before  any  appeal  was  in- 
stituted,   the    plaintiff   filed    a    written   offer 
to  accept  a   reduction   of  $2,590,   persisting 
merely  in  $410  for  special  damages  to  date 
of  action,  with  costs,  and  reserving  the  right 
to   claim   all  subsequent  damages,   including 
damages    for    permanent    depreciation,    bot 
without  admitting  that  the  damages  suffered 
up  to  the  time  of  the  action  did  not  exceed 
the  whole  amount  actually  recovered,    llis 
offer  was  refused  by  the  defendants,  as  it  did 
not  affect  the  costs  and  contained   reserva- 
tions, and  an  appeal  was  taken  by  them,  on 
which  the  Court  of  King's  Bench,  in  allowing 
the  appeal,  reduced  the  amount  of  the  judg- 
ment to  $410,   reserved   to  the  plaintiff  the 
right  of  action  for  subsequent  special  dam- 
ages and  damages  for   permanent  depreda- 
tion, and  gave  full  costs  against  the  appel- 
lants, on  the  ground  that  they  should  have 
accepted     the     renunciation    filed :  —  Hdi, 
Davies,    J.,    dissenting,    that    the    Court   of 
King's  Bench  erred  in  holding  that  the  de- 
fendants had   no  right  to   reject  the  condi- 
tional   renunciation     and    in    giving    ooeti 
against    the    appellants:     that    the    action 
should  be  dismissed  as   to  the  $2,590  witii 
costs,    and    the    reservation    as    to    further 
action  for  depreciation  disallowed;  but  that 
the  judgment  for  $410  with  costs  as  in  an 
action  of  that  class,  with  the  reservation  as 
to  temporary  damages  accruing  since  the  ac- 
tion, should  be  affirmed.     As  the  costs  at  the 
enquite     were     considerably     increased    on 
account    of    the    large    amount   of   damages 
claimed,  it  was  deemed  advisable,  in  the  cir- 
cumstances, to  order  that  each  party  shooid 
pay  their  own  costs  thus  incurred: — Held, 
also,  that,  although  the  nuisance  complained 
of  was  caused  by  the  defendants  acting  un- 
der rights  secured  to  them  by  special  statute, 
yet,  as  there  was  negligence  found  a^unst 
them  with  evidence  sufficient  to  support  that 
finding,  the  maxim  sic  utere  tuo  ut  aUenum 
non    lo^das    applied,    and    th&t    the    powen 
granted    by    their    special    charter   did   not 
excuse  them  from  liability.     Can,  Pac  A«. 
Co.  V.  Roy,   [1902]   A.  C  220.  referred  ta 
Montreal  Water  d  Power  Co,  v.  Davie,  25 
0.  L.  T.  5j  35  S.  C.  R.  255. 


Electric  Poiver  Company  —  Authcris9- 
tion  by  legislature — Injury  to  neigkhounnfg 
properties — Vibration,]  —  The  fact  that  * 
company  has  been  authorised  by  the  legisla- 
ture to  carry  on  a  certain  manufacture  does 
not  render  it  free  from  the  legal  obUgatioo 
to  repair  the  injury  which  the  carrying  on 
causes  to  the  neighbouring  properties.  Css. 
Pac.  Rw.  Co.  V.  Roy,  9  Que.  Q.  B.  551,  fol- 
lowed.— 2.  When  the  carrying  on  of  a  manu- 
facture, even  in  a  manufacturing  centre, 
causes  to  the  neighbouring  properties  an  in- 
jury which  goes  beyond  the  oMinary  dind- 
vanlages  of  the  neighbourhood — for  example, 
by  the  vibration  caused  by  powerful  machinei 
and  by  the  smoke  charged  with  soot  which 
escapes  from  the  furnaces — ^the  person  car- 
rying on  such  manufacture  is  bound  to  make 
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ooippensation  for  the  injury.  Montreal  8t, 
Rw.  Co.  V.  Oareau,  21  C.  L.  T.  128,  10  Que. 
K.  B.  417. 

Eleetzie  Power  Company  —  Erection 
of  potcer  house — Injury  to  land  adjoining — 
Vibration  —  Injunction  —  Damages.] — An 
electric  power  company  by  the  working  of 
their  engines  caused  so  much  vibration  in  the 
land  adjoining  that  on  which  the  plaintiff's 
house  was  built  as  to  render  it  at  times 
almost  uninhabitable,  though  no  actual  struc- 
tural izijury  was  shewn  to  have  taken  place. 
Ihe  company  was  incorporated  under  the 
Ontario  Companies  Act,  for  the  purpose  of 
manofacturing,  etc.,  electric  power,  and  to 
purchase  and  hold  lands  to  be  used  in  the 
business,  with  authority  under  R.  S.  O.  c. 
200,  8.  3,  to  construct,  maintain,  complete, 
and  ojierate  works  for  the  production,  etc., 
of  electricity.  But  the  company  had  no  com- 
pulsory power  to  take  lands;  and  no  oppor- 
tunity had  been  afforded  the  plaintiff,  as 
there  would  have  been  in  such  case,  of  ob- 
jecting to  the  location  of  their  works,  etc. 
Moreover,  the  company  were  under  no  com- 
pulsion to  exercise  their  powers,  nor  was 
any  compensation  provided,  under  the  statutes 
relating  to  them,  for  any  injury  done  by  such 
exercise : — Held^  that  the  company  were  en- 
titled only  to  exercise  their  powers  in  such 
a  way  as  not  to  create  a  nuisance,  and  the 
plaintiff  was  entitled  to  an  injunction  and  a 
reference  as  to  damages. — 2.  Although  the 
defendants  had  by  their  private  Act  incor- 
porated therein  certain  sections  of  the  On- 
tario Railway  Act,  relating  to  expropriation, 
they  were  not  entitled  to  protection,  because 
no  map  or  book  of  reference  had  been  de- 
posited. Hopkin  V.  Hamilton  Electric  Light 
d  Cataract  Power  Co.,  21  C.  L.  T.  440,  2  O. 
L.  R.  240. 

Affirmed  22  C.  L.  T.  284,  1  O.  W.  R,  486, 
4  O.  L.  R.  258. 

Electrie  railivay  —  Vibration,  smoke, 
and  noise  —  Injury  to  adjoining  property — 
Evidence — Assessment  of  damages — Reversal 
on  questions  of  fact  —  Appeal.]  —  Notwith- 
standing the  privileges  conferred  upon  an  elec- 
tric street  railway  company  for  the  construc- 
tion and  operation  of  an  electric  tramway 
apon  the  public  thoroughfares  of  a  city  by  its 
Act  of  incorporation,  the  company  is  respon- 
sible in  damages  to  the  owners  of  property 
adjoining  its  power  house  for  any  structural 
injuries  caused  by  the  vibrations  produced  by 
its  machinery  and  the  diminution  of  rentals 
and  value  thereby  occasioned.  Drysdale  v. 
Dugas,  26  S.  G.  R.  20,  followed.  In  an  ac- 
tion by  the  owner  of  adjoining  property  for 
damages  thus  caused,  the  evidence  was  con- 
tradictory, and  the  Courts  below  gave  effect 
to  the  testimony  of  scientific  witnesses  in 
preference  to  that  of  persons  acquainted  with 
the  locality : — Held,  Taschereau,  J.,  dissent- 
ing, that,  notwithstanding  the  concurrent 
findings  of  the  Courts  below,  as  the  wit- 
nesses were  equally  credible,  the  evidence  of 
those  who  spoke  from  personal  knowledge  •>f 
the  facts  ought  to  have  been  preferred  to  that 
of  persons  giving  opinions  based  merely  upon 
scientific  otoervatlons.  In  reversing  the  judg- 
ment appealed  from  the  Supreme  Court 
deemed  it  expedient,  in  the  interest  of  both 
parties,  to  assess  damages,  once  for  all,  at  an 
UDoant  deemed  sutticient  to  indemnify  rhe 
plaintiff  for  all  injuries,  past,  present,  and 


future,  resulting  from  the  nuisance  com- 
plained of,  should  she  elect  to  accept  the 
amount  so  estimated  in  full  satisfaction  there- 
of;  otherwise  the  record  to  be  transmitted  to 
the  trial  Court  to  have  the  amount  of  dam- 
ages determined.  Gareau  v.  Montreal  8t,  Rw, 
Co.,  22  C.  L.  T.  4,  31  S.  C.  R.  463. 

Eleotric  ivlre  —  Proximity  to  high- 
way— Injury  to  child — Dedication  —  Negli- 
gence.] —  Several  years  before  1894  the 
owner  of  land  in  the  township  of  York  built 
a  bridge  over  a  ravine  for  access  to  and  from 
the  city  of  Toronto,  and  about  1894  the  de- 
fendants placed  wires  across  the  ravine  about 
10  feet  from  the  bridge.  In  1904  the  bridge 
was  reconstructed  and  made  wider,  being 
brought  to  within  from  14  to  20  inches  of 
the  wires,  which  had  become  worn  and  ceased 
to  be  insulated.  The  plaintiff,  a  boy  under  9 
years  of  age,  while  playing  on  the  new  bridge, 
put  his  hand  through  the  railing,  and  his 
hand  touching  the  wire,  he  was  badly  in- 
jured : — Held,  that  the  plans  and  deeds  in 
evidence  shewed  a  dedication  as  a  public 
highway  of  the  bridge  and  land  on  each  side 
of  it,  and  such  highway  included  the  land 
over  which  the  wires  passed. — Held,  also, 
that  the  wires  in  the  condition  in  which 
they  were  at  the  time  of  the  accident  were 
dangerous  to  those  using  the  highway  and  the 
company  were  liable  for  the  injury  to  G. 
Judgment  of  Court  of  Appeal,  12  O.  L.  R. 
413,  8  O.  W.  R.  57,  reversed.  Gloster  v. 
Toronto  Electric  Light  Co.,  26  C.  L.  T.  847, 
38  S.  C.  R.  27. 

Erection  of  BaildinK  —  Ohstruction  of 
view — Enforcement  of  fire  hy-law — Injunc- 
tion,]— The  plaintiff  by  injunction  sought  to 
prevent  the  completion  of  a  warehouse  which 
the  defendant  was  erecting  on  ground  leased 
by  him  from  a  railway  company,  being  part 
of  their  right  of  way  adjoining  the  lawn  of 
a  property  owned  and  occupied  by  the  plain- 
tiff as  a  dwelling  in  the  city  of  Winnii>eg. 
On  the  other  side  of  the  right  of  way  was  a 
strip  of  land,  owned  by  the  defendant,  sloping 
down  to  the  Red  river.  The  warehouse  was 
situated  directly  between  the  plaintiff*s  house 
and  the  river  and  would  obstruct  the  plain- 
tiff's view  of  the  river.  It  was  being  con- 
structed of  wood  in  contravention  of  the  fire 
limit  by-law  of  the  city :  —  Held,  that  the 
plaintiff  had  no  right  to  the  unobstructed 
view  of  the  river. — 2.  That  the  plaintiff  had 
no  right  to  enforce  the  fire  limit  by-law  by 
injunction,  as  it  was  a  by-law  passed  for  the 
protection  of  the  general  public  and  provid- 
ing for  a  penalty  in  case  of  its  infringement, 
and  tuere  was  no  evidence  to  shew  that  the 
risk  of  fire  to  the  plaintiff's  property  would 
be  specially  increased  by  the  construction  of 
the  warehouse.  Atkinson  v.  Newcastle,  2  Ex. 
D.  441,  followed.  The  plaintiff  further  urged 
that  the  construction  and  intended  use  of  the 
warehouse  would  create  a  nuisance  to  her, 
which  she  was  entitled  to  have  prevented  by 
an  injunction,  and  gave  some  evidence  as  to 
the  use  by  tramps  and  others  of  the  vacant 
ground  on  the  side  of  the  warehouse  next  her 
property,  causing  unpleasant  smells,  but  it 
was  not  shewn  that  the  defendant  was  lessee 
or  occupant  of  that  vacant  ground : — Held, 
that  there  was  not  sufficient  evidence  to  en- 
title the  plaintiff  to  an  injunction  on  the 
ground  of  nuisance.  McBean  V.  Wyllie,  22 
C.  L.  T.  270,  14  Man.  L.  R.  135. 
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Factory  —  "NeigKbouring  office  —  Acqui- 
sition of  rights.] — ^A  person  who  rents  an 
office  in  a  building  near  an  industrial  estab- 
lishment must  bear  the  inconvenience  which 
results  from  the  normal  exercise  of  the  in- 
dustry, especially  when  the  establishment  ex- 
isted and  carried  on  its  industry  in  the  same 
manner  before  the  construction  of  the  build- 
ing in  which  such  person  has  rented  an  office. 
Jones  V.  McCleary  Mfg.  Co.,  18  Que.  S.  C. 
130. 

Factory  —  Nowious  odours  —  Municipal 
"by-law  —  Extra-territorial  force — Municipal 
corporation — Right  to  compel  abatement.] — 
A  by-law  of  a  municipal  corporation  imposing 
a  penalty  for  sending  out  smoke  and  noxious 
odours,  has  no  force  outside  of  the  limits  of 
the  municipality,  and  such  penalty  cannot  be 
enforced  against  a  person  carrying  on  a 
manufacturing  business  in  an  adjoining  muni- 
cipality; but,  in  the  present  case,  the  plain- 
tiffs under  s.  34  of  their  charter,  60  V.  c. 
66  (Q.),  had  a  right  of  action  to  "prohibit" 
{faire  cesser)  any  person  from  allowing 
emanations  of  smoke  or  unwholesome  odours, 
even  when  the  establishments  objected  lo  were 
in  adjacent  municipalities,  if  such  munici- 
palities refused  or  neglected  to  abate  the 
nuisances.  8t.  Paul  V.  Cook,  22  Que.  S.  G. 
498. 

Factory  —  Slaughter-house  —  Injury  to 
neighbours.]  —  The  plaintiff  purchased  a 
house  in  the  neighbourhood  of  a  tannery 
which  had  been  carried  on  for  many  years 
by  the  defendants*  predecessors  and  himself. 
The  locality  was  also  largely  occupied  by 
other  manufacturing  establishments.  The 
plaintiff  alleged  damage  by  the  smoke,  smell, 
and  moisture  emanating  from  the  defendants' 
tannery.  The  odour  was  not  proved  to  be 
unsanitary.  Other  residents  in  the  immedi- 
ate neighbourhood  testified  that  they  did  not 
find  the  smoke  or  smell  specially  objection- 
able. It  also  appeared  that  the  plaintiff  had 
used  his  own  property  for  years  as  a  slaugh- 
ter-house: *—  Held,  following  Carpentier  v. 
Ville  de  Maisonneuve,  11  Que.  S.  C.  242,  that 
neighbours  are  obliged  to  endure  the  reason- 
able inconveniences  which  result  from  neigh- 
bourhood. These  inconveniences  vary  in  kind 
and  in  extent  according  to  the  circumstances 
of  place,  and  quality  of  the  population,  and 
must  be  reduced  by  the  care  and  prudence  of 
neighbours  to  the  lowest  possible  limit ;  but 
under  the  circumstances  above  stated  the 
limit  had  not  been  exceeded  in  the  present 
case,  especially  in  view  of  the  facts  that 
the  locality  was  largely  occupied  by  manu- 
facturing industries,  that  the  defendants*  oc- 
cupancy preceded  that  of  the  plaintiff,  and 
that  the  plaintiff  had  used  his  own  premises 
as  a  slaughter-house.  Cusson  v.  Galibert,  22 
Que.  S.  K^.  493. 

Fire  —  Destruction  of  grain  in  elevator 
— Abandonment  by  warehousemen  to  insurers 
— Sale  of  "  grain  salvage  " — Duty  of  pur- 
chaser to  remove  refuse — Agreement  to  re- 
move— ^Absence  of  consideration — Money  de- 
mand —  Counterclaim  —  Parties  —  Costs. 
Ooderich  Elevator  d  Transit  Co,  v.  McNaimf 
11  O.  W.  R.  938. 

Fouling  watercoursea  —  Ditch  con- 
structed to  carry  refuse  from  factory — Lia- 
bility of  municipality — Trespass — Local  board 
of  health.  Donovan  v.  Lochiel,  5  O.  W.  K. 
222,   785. 


HIsliway  —  Non-repair  —  Indictment  — 
Abatement— -Costs.    Re^  v.  Portage  la  Prmirie 
(Man.),  2  W.  L.  R.  14L 


HIgliway  —  Non-repair — ^Eteme^ — Spe- 
cial damage  to  land  owner — Action — Claim 
for  damages — Mandamus — ^Remedy  by  indict- 
ment —  Costs.  Noble  V.  Turtle  Mountaim 
(Man.),  2  W.  L.  R.  144. 

Hovso  drains  —  Damage  to  neigkhouf's 

premises.] — ^The  plaintiff  and  defendants  were 
owners  of  adjoining  buildings.  The  drains 
from  both  ran  to  a  street,  where  they  en- 
tered a  box  drain  constructed  by  the  town. 
The  defendants  allowed  hot  water  and  steam 
to  pass  into  their  drain.  The  hot  water  and 
steam  did  not  pass  away,  but  flowed  back 
into  the  plaintiff's  cellar,  and  the  plaintiff 
sued  for  damages  thereby  cansed.  The  de- 
fendants set  up  that  the  damage  wsjb  caused 
by  a  stoppage  in  the  public  drain: — HeU, 
following  Fuller  v.  Pearson,  23  N.  B.  R.  263, 
21  S.  C.  R.  337,  and  Humphreys  v.  Cousins, 
L.  R.  2  C.  P.  239,  that  the  plaintiff  was  en- 
titled to  recover.  Andreti?s  v.  Cape  Breton 
Electnc  Co.,  24  C.  L.  T.  237. 

Injury  to  f  ann  by  scwaeo  —  Munici- 
pal corporation  —  Fouling  natural  stream — 
Damages.] — ^The  defendants,  a  municipal  cor- 
poration,  were   held   liable   to   the   plaintiffs 
for  damages  sustained  by  reason  of  sewage 
matter  brought  upon  the  plaintiffs'  land  l^ 
a  creek  which   received  the  outflow  from  a 
sewage  farm  operated  by  the  defendants,  and 
also   for   anthrax   germs   brought    upon   the 
plaintiffs'  land  by  reason  of  the  defendants' 
sewage     system.      The    defendants,     thoagk 
authorised  by  the  Municipal  Act  to  undertake 
and  carry  out  the  works,  were  not  authorised 
to  do  so  in  such  a  way  as  to  cause  a  nuis- 
ance  or    to    injure    other  persons.      Having 
given  leave  to  the  tanneries  from  which  the 
anthrax  germs   came   to  connect   with   their 
system  of  sewers,  the  defendants  were  respon- 
sible for  the  result.     Although  they  had  for- 
bidden the  throwing  of  the  refuse  from  whici 
the   germs   were   believed   to  come,   into  the 
sewer,  they  were  not  relieved  from  liability, 
because   they   had   the   iK>wer,   and   had  not 
exercised  it,  of  enforcing  the  prohibition  \if 
stopping   the   connection.     The   elements  flf 
damage  in  such  a  case  were  considered,  and 
damages   were   assessed   for  the   loss  of  sb 
animal    which    died    from    anthrax,    for   the 
value  of  lands  rendered  worthless  by  anthrax, 
and  interest  thereon,  for  permanent  impair- 
ment  of   the  value   of  other  lands,  for  the 
value   of   additional    fencing   to   keep  cattie 
from  the  infected  water,  for  loss  of  pasture, 
and  for  pullution  of  the  air  in  and  aboot  a 
dwelling-house.     The  acts  of  the  defendants 
having  had  the  natural  effect  of  giving  rise  to 
an    apprehension    which    had    destroyed   the 
value  of  the  plaintiffs'  property,  the  defend- 
ants were  held  liable  to  make  the  loss  good. 
Weoer  v.  Berlin,  24  C.  L.  T.    371,  8  O.  L.  R. 
302,  3  O.  W.  R.  812. 

Interim  injnnctioii  —  Application  ie- 

fore  writ  of  summons  issued — Mac^nery — 
Noise  and  vibration — Statutory  duty.] — ^The 
respondents  installed  an  electric  pump,  in  a 
building  belonging  to  them  in  a  strictly  resi- 
dential neighbourhood,  for  the  purpose  of 
supplementing  their  plant  for  pumping  water 
to  tne  high  level  reservoir  of  the  city.  The 
operation    of    this    electric    pump    produced 
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noise  and  vibration,  which  affected  the  health 
and  comfort  of  the  pedtloner's  family  and 
rendered  his  residence  nnfit  for  private  occu- 
pation.   It  appeared  that  prior  to  the  instal- 
latioo    of    the   electric   pump,    the    work    of 
inimpinff  water  to  the  high  level  reservoir  was 
done  wn<^y  by  steam  pumps  without  noise 
or  vibratton,  whereas  the  operation  of  the 
electric  pump  caused  both  noise  and  vibra- 
tion   over   a   wide   neighbourhood.      It    also 
appeared  that,  from  motives  of  economy,  the 
electric   pump    was    to   be   used   during   the 
night  time.    An  interlocutory  injunction  was 
prayed  for: — Held,  that  the  existence  of  a 
writ  of  summons  is  not  essential  to  the  pro- 
curement  of   an   interlocutory   order   of   in- 
jonction.     Bart  v.  RainvUlet  15  Que.  S.  G. 
17,  followed. — 2.  Whether  the  electric  pump 
had  been  accepted  by  the  respondents  from 
the  manufacturer  or  not,  could  not  affect  the 
petiti<»er's  rights. — 3.  A  nuisance,  whether 
public  or  private,  ts,  speaking  generally,  cause 
for  an  inunction.     But  with   respect  to  a 
private  nuisance,   the  petitioner  for  redress 
must  suffer  some  special,  direct,  substantial, 
or  irreparable  damage,   over  and  above   the 
general  damage  sustained  by  the  rest  of  the 
public — 4.  A  nuisance  such  as  the  present  is 
ground  for  injunction,  and  for  an  interlocu- 
toiy  order  as  well,  inasmuch  as  a  denial  of 
this  remedy  would  compel  the  petitioner  and 
other  sufferers  to  resort  to  a  multiplicity  of 
suits,  without  obtaining  the  cessation  of  the 
grievance,  or  adequate  compensation. — 5.  The 
statutory  duty  of  the  respondents  to  supply 
citizens  with  water  and  to  provide  water  for 
fire  purposes,  does  not  affect  the  right  to  an 
injunction    against    a    particular    mode    of 
pumping,  not  shewn  to  be  indispensable,  but 
which,  on  the  contrary,  may  be  replaced  by 
other  methods  of  doing  the  same  work  with- 
out damage  to  neighbours.     Adami  v.  Mon- 
treal, 25  Que.   S.  C.  1. 

Imterim  iajnaetioii — TenanU  of  rooms 
in  taste  huUdinff — Noise — Reasonable  use  of 
premites.] — ^The  defendant  hired  rooms  in  a 
building  ki  a  business  part  of  the  city  for  the 
purpose  of  giving  music  lessons,  put  up  his 
sign,  and  gave  lessons  on  the  mandolin  to 
over  200  pupils  between  the  hours  of  9  a.m. 
;ind  10  p.m.  On  a  motion  for  an  injunction 
by  an  occupier  of  rooms  on  the  opposite  side 
oi  the  half  in  the  same  building,  who  had 
taken  his  rooms  subsequently,  to  restrain  the 
defendant  from  giving  lessons,  on  the  ground 
that  the  noise  was  a  nuisance : — Held,  on  the 
evidence,  that  the  noise  to  which  objection 
was  taken  was  reasonably  connected  with  and 
incidental  to  the  teaching;  that  the  defend- 
ant's use  of  the  premises  was  not  an  unrea- 
sonable one;  and  that  to  offend  against  the 
law,  the  teaching  of  music  in  such  premises 
must  be  done  in  a  manner  which  beyond  fair 
controversy  ought  to  be  regarded  as  unrea- 
sonaUe;  that  an  injunction  would  break  up 
the  defendant's  business,  and  it  would  be 
better  that  the  plaintiff  should  be  compen- 
sated in  damages  if  he  was  entitled  to  re- 
cover; and  the  injunction  was  refused.  Pope 
V.  PeiUe.  24  C.  L.  T.  131,  7  O.  L.  R.  207,  3 
O.  W.  B.  243. 

Uhmrj  stalila  —  Injunction  —  Injury 
to  lamdlord^s  reversion — Damages  in  lieu  of 
imjmmeUon — Parties  —  Tenants — Prospective 
cktmga  in  n^ure  of  houses  in  locality, '\ — 
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1.  A  landlord  is  not  entitled  to  an  injunction 
to  prevent  the  carrying  on  of  a  livery  and 
feed  stable  business  In  proximity  to  dwellings 
occupied  by  his  tenants  in  a  mainly  residen- 
tial locality  so  as  to  constitute  a  nuisance, 
without  proof  of  injury  to  the  reversion  or 
that  one  or  more  of  the  tenants  had  left  be- 
cause of  the  annoyance  from  the  stable,  but 
such  injunction  may  be  granted  at  the  suit 
of  any  tenant  who  proves  such  nuisance. — 

2.  Although  the  nature  of  the  occupancy  of  a 
locality  is  a  large  factor  in  deciding  whether 
the  carrying  on  of  a  certaiti  trade  there 
would  or  would  not  create  a  nuisance;  yet, 
in  deciding  that  question,  no  consideration 
need  be  given  to  the  probability  that  In  the 
near  future,  owing  to  the  increase  of  popu- 
lation, the  locality  will  become  mainly  a  busi- 
ness instead  of  a  residential  district. — 3.  The 
plaintiffs  being  tenants  from  month  to  month 
only,  it  would  not  be  a  proper  case  for  award- 
ing damages  instead  of  granting  an  Injunc- 
tion, as  it  could  not  be  known  how  long  the 
tenants  might  remain,  and,  besides,  injuries 
of  the  kind  in  question  cannot  be  fully  com- 
pensated by  damages,  and  it  would  be  impos- 
sible to  estimate  such  damages  accurately  in 
every  case.  Jones  v.  Chappell,  L.  R.  20  E3q. 
539,  followed.  MoKenzie  v.  Kayler,  15  Man. 
L.  R.  660,  1  W.  L.  R.  290. 

Iffaehliiery  —  Continuing  nuisance — Per- 
manent injury — Damages  —  Prescription.] — 
Where  injuries  caused  by  the  operation  of 
machinery  have  resulted  from  the  unskilful 
or  negligent  exercise  of  powers  conferred  by 
public  authorities  and  the  nuisance  thereby 
created  gives  rise  to  a  continuous  series  of 
torts,  the  action  accruing  in  consequence  falls 
within  the  provisions  of  Art.  2261,  C.G.,  and 
is  prescribed  by  the  lapse  of  two  years  from 
the  date  of  the  occurrence  of  each  successive 
tort.  Wordsworth  v.  Barley,  1  B.  &  Ad. 
391,  Lord  Oakley  v.  Kensington  Canal  Co., 
5  B.  &  Ad.  1^5,  and  Whitehouse  V.  FeUowes, 
10  C.  B.  N.  S.  765,  referred  to.  In  the 
present  case  the  permanent  character  of  the 
damages  so  caused  could  not  be  assumed  from 
the  manner  in  which  the  works  had  bceu 
constructed,  and,  as  the  nuisance  might,  at 
any  time,  be  abated  by  the  improvement  oi* 
the  system  of  operation  or  ihe  discontinu- 
ance of  the  negligent  acts  complained  of,  pro- 
spective damages  ought  not  to  be  alloweil. 
nor  could  the  assessment  in  a  lump  sum  of 
damages  past,  present,  and  future,  in  order 
to  prevent  successive  litigation,  be  justified 
upon  grounds  of  equity  or  public  interest. 
Fritz  v.  Hobson,  15  Ch.  D.  452,  referred  to. 
Oareau  v.  Montreal  8t.  Rw.  Co.,  31  S.  C.  R. 
403,  distinguished.  Judgment  in  13  Que. 
K.  B.  531.  reversed.  Montreal  8t,  Rw.  Co. 
V.  Boudreau,  25  C.  L.  T.  124,  36  S.  C.  R. 
329. 

Maintenance  of  pole  on  higliway  — 

Injury  to  person  driving — Negligence— Con- 
tributory negligence.  Dale  y.  British  Colum^ 
bia  Telephone  Co.  (B.C.),  3  W.  L.  R.  292. 


Noisome   trade  — 

scription.  ]  — Defendants 
ery  by  horse-power  in 
complainant's  house  for 
they  introduced  steam 
plainant  alleged  caused 
which  interfered  with 
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property,  and  caused  an  injunction  to  ismne 
restraining  tnem  from  so  using  their  factory 
as  to  cause  the  annoyance  complained  of. 
Defendants  while  denying  the  nuisance  also 
claimed  a  prescriptive  right  to  use  their 
premises  in  the  manner  objected  to.  A  spe- 
cial jury  found  that  the  smoke  was  not  a 
nuisance  but  that  the  vibration  was: — Held 
(Peters,  M.R.),  that  defendants  had  not  ac- 
quired the  prescriptive  right  claimed. — 2. 
That  such  part  of  the  injunction  as  related 
to  smoke  must  be  struck  out. — 3.  That  the 
injunction  must  be  made  perpetual  to  re- 
strain the  defendants  from  so  operating  their 
factory  as  to  diminish  complainant's  com- 
fortable enjoyment  of  his  home  either  by 
tremulous  motion  or  thumping,  or  by  causing 
disagreeable  noises.  Alley  v.  Duchemin 
(1880).  2  P.  E.  I.  R.  340. 

Operatloii  of  "joy  wheel"  —  Noise 
and  vibration  —  Injury  to  neighbour — Resi- 
dential district — Injunction — Owner  of  wheel 
— Operation  by  licenses*] — ^An  injunction  was 
granted  to  restrain  the  defendant  from  operat- 
ing a  "  joy  wheel  **  upon  his  premises  in  a 
street  in  a  residential  district  of  a  city;  the 
vibration  and  noise  resulting  from  the  opera- 
tion of  the  wheel,  coupled  with  the  laughter 
and  shouts  of  its  patrons,  being  such  as  to 
disturb  the  plaintiff's  enjoyment  of  his  own 
house,  5  feet  away,  and  to  constitute  a  nuis- 
ance. The  injunction  was  properly  sought 
against  the  owner  of  the  wheel  and  the  occu- 
pant of  the  premises  upon  which  it  was  set 
up,  to  whom  also  a  license  had  been  granted 
by  the  city  council  to  operate  the  wheel,  al- 
though it  was  actually  operated  by  two  other 
men,  the  defendant's  licensees,  under  his  con- 
trol and  direction,  they  taking  the  profits  and 
paying  him  a  fixed  sum  for  the  use  of  the 
wheel.  Keil  V.  Ross  (1910),  13  W.  L.  R. 
512. 

Seaahore  —  Riffht  of  riparian  owner  to 
make  erections  between  high  and  low  water 
marks — His  right  to  seaweed — Public  have 
right  to  navigation  and  of  fishery y  but  not 
absolute  right  of  way.]  —  The  defendants 
were  indicted  for  a  nuisance  in  erecting  a 
weir  for  the  purpose  of  collecting  seaweed, 
which  the  jury  found  to  be  in  front  of  their 
farm,  on  the  space  between  ordinary  high 
and  low  water  marks,  which  space  had  been 
used  for  fifteen  years  by  the  neighbours  as  a 
road  for  hauling  seaweed,  etc.  The  space 
had  once  been  sand  hill  belonging  to  defend- 
ants* farm,  but  was  now  washed  away  and 
covered  with  water  at  ordinary  high  tides. 
A  highway  sufiicient  for  all  necessary  pur- 
poses existed  inside  the  inner  end  of  the 
weir,  though  not  at  the  outer  end,  and  the 
general  public  were  not  impeded  by  the  weir 
in  travelling,  hauling  or  getting  seaweed,  or 
anything  to  which  they  had  a  right  on  the 
shore.  The  question  was  whether  the  facts 
so  found  amounted  to  a  verdict  of  guilty. 
The  important  point  raised  was  whether  the 
riparian  owner  "  can  place  such  an  erection 
on  the  shore  in  front  of  his  land,  below  or- 
dinary high  water  mark,  for  the  purpose  of 
collecting  seaweed  floating  on  the  water,  or 
securing  it  when  relicted,  without  being  guilty 
of  a  nuisance  for  obstructing  a  highway." 
For  the  Crown  it  was  contended  that  the  sea 
shore,  between  high  and  low  water  marks,  is 
a  common  public  highway,  over  every  part 
of  which  the  public  have  a  right  to  travel, 
and  that  an  erection  obstructing  such  way  is 


a  nuisance  equally  as  much  as  if  erected  od  a 
highway  on  land.    Defendants  contended  tbat 
they  had  the  right  to  collect  seaweed  floating 
on  the  sea  or  lying  on  the  shore  between 
high  and  low  water  marks,  and,  therefore, 
had   the  right   to  use  such   means   as  tb^ 
thought  best  for  collecting  and  securing  it, 
so  long  as  a  sufficient  way  was  left,  and  the 
public    were    not    really    injured :  —  HtU 
(Peters,  J.)  :  Even  assuming  the  public  to 
have  a  right  of  way  over  the  space  between 
high  and  low  water  marks,  yet  the  use  of  the 
space   was   not   limited   to   that   right,  and 
when,  as  here,  the  public  right  was  not  in- 
jured,  the   riparian   owner  had   a   right  to 
make   such   erections    as   he   required. — ^The 
riparian  owner  has  a  right  in  common  with 
the  public  to  take  the  seaweed  when  floating 
in  the  sea,  and  has  the  exclusive  right  to  it 
when  deposited  on  the  shore,  and  to  avail 
himself  of  that  right  may  use  such  contri- 
vances as  he  likes,  so  long  as  he  does  not 
practically  interfere  with  the  rights  of  the 
public  on  the  shore. — The  public  right  over 
the  space  between  high  and  low  water  marks 
is  not  the  absolute  right  of  way  as  claimed, 
but  is  that  of  navigation  and  the  liberty  of 
fishing.     R,  V.  Lord   (1864),  1  P.  E.  I.  R. 
245. 

Smoke  —  Damages  —  Injunction  — 
Evidence.  Smith  v.  Consolidated  Mining  tf 
Smelting  Co,  (B.C.),  8  W.  L.  B.  47. 

Smoke  —  Penalty,] — Where  a  by-law  or- 
dains that  the  penalty  for  its  infraction  is 
a  certain  sum  without  qualification,  the 
Court  is  obliged  to  impose  such  sum  without 
reduction  when  the  infraction  is  eetablidied. 
R,  V.  Chalifou^,  8  R.  de  J.  124,  followed. 
Montreal  v.  Orosvenor  Apartments^  16  B.  ^ 
J.  6. 

Smoke,  noise,  and  vibratioB  —  Neigh- 
bouring proprietor  —  Company — Charter  m- 
thorising  works — Right  to  recover — Damages 
— Reduction  on  appeal.]  —  The  appellants 
operated  a  system  of  waterworks  for  the  sup- 
ply of  water  to  several  municipalities,  in- 
cluding the  town  of  Westmount.  In  this 
town,  in  a  section  entirely  residential,  the 
appellants  erected  a  pump  station  and  in- 
stalled a  pumping  plant,  operated  for  some 
years  wholly  by  steam,  but  later  chiefly  by 
electricity.  The  respondent,  proprietor  and 
occupier  of  a  property  adjacent  to  the  pomp 
station,  for  many  years  before  the  erection 
of  the  appellant's  works,  claimed  damages 
by  reason  of  the  smoke,  noise,  and  vibration 
caused  by  the  operation  of  the  works,  more 
especially  of  noise  and  vibration  since  the 
installation  of  an  electric  motor  plant:— 
Held,  affirming  the  judgment  of  the  Superior 
Court,  23  Que.  S.  C.  141,  that  the  fact  that 
the  appellants  were  authorised  by  their  cha^ 
ter  to  carry  on  the  business  of  supplying 
water,  and  to  use  steam  and  electricity  for 
such  purpose,  did  not  exempt  them  frmn  the 
legal  obligation  of  indemnifying  neighooor- 
ing  proprietors  for  the  damage  occasion^ 
by  the  operation  of  their  works. — 2.  The  ap- 
pellants being  free  to  select  die  site  for  their 
works,  the  principle  laid  down  by  the  Privy 
Council,  in  Can,  Pao.  Rw.  Co,  y.  Roy,  [19Q0J 
A.  C.  220,  12  Que.  K.  B.  543,  with  respect  to 
damage  caused  by  the  operation  of  a  zailwayi 
did  not  apply,  and  the  appellants  were  R- 
sponsible  for  the  damage  caused  to  adjacent 
proprietors  by  their  works.— 3.  The  reqwn- 
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dents  having  tendered  a  part  renunciation  of 
the  judgment,  aa  to  permanent  depreciation 
in  the  value  of  her  property,  the  judgment  of 
the  first  Court  was  reduced  in  appeal  to  the 
damages  suffered  by  her  prior  to  the  institu- 
tion of  her  action.  Montreal  Water  d  Power 
Co.  T.  Davie,  13  Que.  K.  B.  44a 

Btmble  —  Landlord  and  tenant  —  No- 
tice to  landlord  required.  Croicell  y.  Arch- 
hold,  1  B.  L.  R.  109. 

Tobacco  factory  —  Odoura  from — Evi- 
denoe  a*  to — Injunction  reatraining — Suspen- 
sion to  afford  opportunity  to  abate  nuisance,} 
—  Dirisional  Court  held,  that  the  odours 
arising  from  the  manufacture  of  tobacco  con- 
stituted a  nuisance  and  granted  an  injunc- 
tion restraining  defendants  from  so  operat- 
ing their  factory  as  to  cause  a  nuisance. 
Operation  of  injunction  suspended  for  six 
months  to  allow  defendants  to  abate  the 
nuisance  if  possible,  or  to  make  arrange- 
ments for  the  removal  of  that  part  of  their 
business  which  caused  the  odours.  Applehy 
V.  Erie  Tobacco  Co.  (1910),  17  O.  W.  B- 
931,  2  O.  W.  N.  449,      O.  L.  R. 


—  Railway  —  Continuing  dam- 
age.]— In  1888  the  defendants  ran  their  line 
through  Britannia  terrace,  a  street  in  Ottawa, 
in  connection  with  which  they  built  an  em- 
bankment and  raised  the  level  of  the  street. 
In  1895  the  plaintiffs  became  owners  of  land 
on  that  street,  on  which  they  had  since  car- 
ried on  their  foundry  business.  In  1900  they 
brought  an  action  against  the  defendants, 
alleging  that  the  embankment  was  built  and 
level  raised  unlawfuly  and  without  author- 
ity and  claiming  damages  for  the  flooding 
of  their  premises  and  obstruction  to  the 
egress  in  conseguence  of  such  work: — Held, 
thsLt  the  trespass  and  nuisance  (if  any)  com- 
plah:ied  of  were  committed  in  1888,  and  the 
tben  owner  of  the  property  might  have 
brought  an  action,  in  which  the  damages 
would  have  been  assessed  once  for  all.  His 
right  of  action  being  barred  by  lapse  of  time 
since  the  plaintiffs'  action  was  brought,  the 
latter  could  not  be  maintained.  Chaudidre 
Machine  Co.  y.  Canada  Atlantic  Rw.  Co., 
23  C.  L.  T.  80,  33  S.  C.  R.  11. 

See  Cbiicinal  Law — Limitation  of  Ac- 
T10N8  —  Municipal  Cobpobations — Negli- 
cEwoK  —  Pasties  —  Trade  Union — Water 
ASD  Watercourses — Wat, 


NtrLLITT. 

See  Husband  and  Wife — Mabriaoe — Ven- 
dor AND  PuHCHASER — WRIT  OF  SUMMONS. 


examined  therein,  and  plaintiff's  counsel  re- 
fused to  allow  him  to  be  sworn,  it  was  held, 
that  it  was  premature  to  object  to  plaintiff 
being  sworn  in  English,  as  he  might  suffi- 
ciently understand  English  to  know  tiiat  he 
was  being  sworn  to  tell  the  truth,  even 
though  he  might  be  unable  to  answer  intelli- 
gently all  subsequent  questions.  When  plain- 
tiff said  that  he  did  not  understand  any  ques- 
tion, then  examiner  would  have  to  decide 
what  course  to  adopt.  DrouiUard  v.  DrouH- 
lard  (1909),  14  O.  W.  R.  887,  1  O.  W.  N. 
136. 

Mnaieipal  Code  —  Notary.]  —  Oaths 
required  by  the  Municipal  Code  may  be  taken 
before  a  notary.  Mondouw  v.  Yamaska,  22 
Que.  S.  C.  148. 

See  Affidavit  —  Evidence  —  Miutaet 
Law — Municipal  Corporations  —  Wit- 
nesses. 


OBSCENE  BOOKS. 

See  Criminal  Law. 


OBSTBUCTIHG  DISTBESS. 

See  Criminal  Law. 


OBSTBUCTING  PEACE  OFFICEB. 

See  Criminal  Law. 


OBSTBUGTIOir  OF  HIGHWAY. 

See  Criminal  Law — ^Wat. 


OCCUPATION  BENT. 

See  Improvements — Landlord  and  Tenant 
— Vendor  and  Purchaser. 


OFFICEBS  OF  COMPANY. 

See  Discovery. 


OFFICEBS    OF    MUNICIPAUTY. 

See  Municipal  Corporations. 


OATHS. 

Allesiamoe — Oath  of.  See  Aliens — Na- 
turalization. 

Interpreter  —  Necessity  for.]  —  The 
necessity  for  an  interpreter  is  generally  a 
qoestion  for  the  trial  Judge.  By  Rule  439, 
examination  for  discovery  is  similar  to  that 
of  a  witness.  Where  the  examiner  ruled  that 
plaintiff  sufficiently  understood  English  to  be 


OFFICIAI.   ADIONISTRATOB. 

See     Bxecutobs  and  Administbatobs — 
Mines  and  Minebals. 


OFFICIAIf  BOND. 

See  Principal  and  Subett. 
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OFFICIAI.    GUARDIAN. 

See  Devolution  of  Estates  Act — Infant 
— Vendob  and  Pubchaseb. 


OFFICIAL  BEFEREE. 

I«ea«e  of  settled  estates  —  Approval 
of  Masier-in'Ordinary — Waiver.]  —  Appeal 
from  a  report  or  award  of  a  referee  on  the 
grounds  that  the  award  should  have  been 
made  under  the  terms  of  the  lease  by  Master- 
in-Ordinary : — Held,  that  the  latter  is  the 
proper  party,  but  as  applicant  had  waived 
his  right  to  object  by  appearing  before  the 
referee,  appeal  was  dismissed.  Re  Den%9on 
d  Foster,  12  O.  W.  R.  1066,  18  O.  L.  R.  478. 

See  DiscovEBY. 


on.  ANB  GAS  CONTRACTS. 

See  Contbact — Refebees  and  Refebences. 


on*  liSASES  AND  RIGHTS. 

See  B'baud  and  Misbepbesentation — Land- 
LOBD  AND  Tenant  —  Pbincipal  and 
Agent. 


OMISSION  TO  PROVIDE  NECES- 
SARIES FOR  WIFE. 

See  Cbiminal  Law. 


ONTARIO  ASSIGNMENTS  ACT. 

See  Bankbuptcy  and  Insolvency. 


ONTARIO  EliECTION  ACT. 

See  LiQUOB  Act  of  Ontabio  —  Penalties 
and  Penal  Actions. 


ONTARIO  MEBICAI.  ACT. 

See  Medicine   and   Sfroeby — Statutes. 


ONTARIO    MINES   ACT. 

See  Mines  and  Minebals. 


ONTABIO    BAILWAY    AND    MITNI- 
CIFAL  BOARD. 

Jvrisdietloii  —  Street  railtcay  —  Man- 
agement  by  commission  —  Ontario  Railway 
Act,  1906  —  New  hoard  of  management,] — 
The  Ontario  Railway  and  Municipal  Board 
has   power  to  direct   the  Board  of   Electric 


Railway  Commissioners  of  Port  Arthur  to 
give  up  possession  of  the  electric  railway 
between  that  city  and  Fort  William  to  a 
new  board  and  to  restrain  the  said  Commis- 
sioners from  meddling  with  said  railway. 
Re  Port  Arthur  Electric  St.  Rtr.  Co.,  13 
O.  W.  R.  811. 

See  Assessment  and  Taxes  —  Stbbt 

Railways. 


OPENING  OF  HIGHWAY. 

See  Way. 


OPPOSITION. 

Aote  deolaratoire  —  Costs  —  Jiotice 
— Insolvency.]  —  The  opposant  claiinnd  the 
ownership  of  goods  seized,  in  virtue  of  her 
marriage  contract,  and  of  an  aete  dMmtr 
toire  et  recannatssanve  de  dettes  from  the 
defendant  to  her;  she  also  asked  that  tbf 
plaintiff  pay  the  costs,  because  he  acted  in 
bad  faith,  knowing  that  these  goods  beione 
to  the  opposant,  for  in  another  cauff"  in 
which  the  plaintiff  was  a  party,  there  was 
a  return  of  nuUa  bona  against  the  defend- 
ant:— Heid^  that  the  plaintiflF  contestinr 
could  not  plead  that  this  acte  dMuratsirt 
was  of  no  value  against  third  parties,  and 
that  it  was  passed  when  the  defendant  was 
insolvent;  but  he  might  allege  that,  notwith- 
standing the  return  of  nulla  bona,  the  de- 
fendant made  opposition  on  the  ground  that 
there  had  been  no  discussion,  prMablemfnt. 
of  his  movablps.  Simard  v.  Drolet,  8  Que. 
P.  R.  40. 

Affidavit  —  Attorney  of  opposant — Fri- 
volous opposition.]  —  The  depositioD  which 
should  accompany  an  opposition,  pursuant 
to  Art.  647,  C.  P.,  may  be  sworn  to  by  the 
attorney  of  the  opposant,  if  he  has  a  per- 
sonal knowledge  of  the  facts  aUegt>d.  2. 
An  opposition  will  not  be  dismissed  r.«  fri- 
volous, upon  motion  under  Art.  651.  C.  P.. 
upon  the  ground  that  the  price  agreed  upon 
for  the  purchase  of  the  land  in  question  by 
the  vendor  of  the  opposant  is  not  indin!t»^i 
in  the  opposition  and  does  not  appear  t<* 
have  been  really  paid.  Savard  v.  Bertrcvd. 
3  Que.  P.  R.  498. 

Affidavit  —  Form  of  —  yegativing  in- 
tention to  delay  proceedings  —  Sale.] — An 
affidavit  in  support  of  an  opposition  which 
does  not  state  that  the  opposition  If  not 
made  with  the  obiect  of  unjustly  delaying 
the  sale,  but  which  mentions  'only  that  it 
is  not  made  with  the  object  of  delaying  the 
proceedings,  is  irregular,  and  the  opposition 
will  be  discharged  on  motion.  Bourgouim  t. 
Pelletier,  9  Que.  P.  R.  265,  24  Que.  S.  0 
473. 

Affidavit  —  Notary.]  —  The  affidaTir 
required  by  Art.  647,  C.  P.,  to  suatain  an 
opposition  dfln  d^annuller  may  be  made  be- 
fore a  notary  public.  Fleury  v.  Dufretne, 
7  Que.   P.  R.  410. 

Affidavit  verifyias.l  —  An  affidavif 
accompanying   an   opposition   to  the  seizuiv 
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and  sale  of  certain  goods  stating  that  *'all 
and  erery  one  of  the  facts  alleged  in  the 
above  opposition  are  true  to  the  best  of  my 
knowledge/'  and  "  this  opi>osition  is  not 
made  for  the  purpose  of  unjustly  delaying 
the  cause  but  with  the  object  of  obtaining 
justice/'  is  suflScient,  and  meets  the  exigen- 
cies of  Art.  642,  C.  P.  Beanch^e  v.  Fortin, 
2  Que.  P.  R.  513. 

Amendment  —  Aflidavii.'\  —  An  amend- 
ment to  an  opposition  will  not  be  allowed, 
because,  the  opposition  being  sworn  to,  the 
amendment  would  have  the  effect  of  intro- 
ducing into  the  opposition  a  new  allegation 
which  would  not  be  supported  by  affidavit. 
Farand  V.  Emond,  4  Que.  P.  R.  312. 

Contested  eanse  —  Admission.]  —  An 
opposition  to  a  judgment  cannot  be  main- 
tained where  the  judgment  was  rendered  in 
a  contested  cause,  more  especially  where  it 
appears  from  the  opposition  itself  that  a 
part  at  least  of  the  plaintiflTs  claim  was  well 
founded.  Robertson  v.  Prossor^  3  Que.  P. 
R.  351. 

I>cf ence  —  Time  for  filing  —  Order  of 
Judge  —  Rescission.] — An  opposition  to  a 
judgment  is  a  defence  to  the  action,  and  will 
be  dismissed  upon  inscription  en  droit  if 
there  is  nothing  in  the  affidavit  to  shew 
that  the  opposant  has  been  hindered  from 
filing  his  defence  within  the  proper  time: 
Ross  V.  Dawson,  Mont.  L.  R.  2  S.  C  361. 
Z  The  leave  of  a  Judge  to  file  an  opposition 
to  a  judgment  is  only  an  order  of  procedure, 
and  is  subject  to  rescission:  Hamilton  v. 
Bour^ssa,  5  Que.  S.  C.  467.  Martineau  v. 
Laerow,  3  Que.  P.  R.  432. 

JDefendant  opposing:  jndsment  —  De- 
clinatory exception  —  Deposit.] — If  a  de- 
fendant, in  his  opposition  to  judgment,  de- 
clines the  jurisdiction  of  the  Court,  he  must 
proffer  that  plea  by  a  distinct  exception, 
accompanied  by  a  special  deposit  and  all  the 
essential  formalities  of  preliminary  excep- 
tions.    Knauth  V.  lAndJey,  8  Que.  P.  R.  111. 

Deposition  —  Form  of  —  Negativing 
intention  to  delay  proceedings  —  ffale.] — 
A  deposition  under  oath,  required  by  Art. 
647,  O.  P.,  affirming  that  the  facts  alleged 
in  an  opposition  are  true,  and  that  the  op- 
position is  not  made  with  the  object  of  de- 
laying the  proceedings,  is  sufficient,  and  a 
motion  to  discharge  such  an  opposition  will 
be  dismissed.  Boulanger  v.  Daignault,  9 
Que.  P.  R.  278. 


kl  —  Frivolity  —  Conditional 
Gift.]  —  An  opposition  stating  that  the 
effects  seized  were  given  to  the  opposant 
absolutely,  but  on  condition  that  they  should 
be  returned  to  the  donor  or  his  heirs,  should 
the  donee  predecease  without  descendants,  is 
frivolous  and  will  be  dismissed  on  motion. 
Fenoglio  v.  OueUette,  7  Que.  P.  R.  158. 

ExnnUnation  of  opposant  —  Default 
—  Dismissal  of  opposition  —  Art,  65 1,  C, 
P.]  —  The  penalty  of  Art.  651.  C.  P.,  under 
the  opention  of  which  an  order  to  appear 
has  been  issaed.  is  not  imprisonment,  but 
the  dismissal  of  the  opposition.  Default  of 
the  opposant  to  appear  for  examination  has 


the  same  effect  as  default  of  a  reply  to  faits 
et  articles.  Cote  v.  D^carie,  8  Que.  P.  R. 
166. 

Examination  of  opposant  —  Motion 
for.] — ^A  motion  merely  for  the  examination 
of  the  opposant,  and  not  seeking  the  dis- 
missal of  the  opposition  after  such  examin- 
ation, will  not  be  granted.  Hogue  v.  Mc- 
Connell,  3  Que.  P.  R.  387.  Cf.  Bouchard 
V.  Ouellette,  2  Que.  P.  R.  253. 

Examination  of  opposant  —  Wife  of 
debtor  —  Old  Code  of  Procedure.] — ^The  ex- 
amination of  an  opposant.  being  the  wife 
of  the  debtor  separate,  as  to  property,  may 
be  ordered  if  the  opposition  makes  no  dis- 
tinction between  the  goods  which  her  hus- 
band possessed  at  the  time  of  the  marriage 
and  those  which  have  been  acquired  since. 
2.  The  examination  of  the  opposant  may  be 
allowed  upon  opposition  commenced  under 
the  old  Code  of  Procedure.  Prifontaine  v. 
Dorval,  5  Que.  P.  R.  374. 

Exemption  — Claimant  not  the  debtor.] 
— If  the  opposant  does  not  allege  nor  does 
it  otherwise  appear  that  he  is  the  debtor, 
he  is  not  entitled  to  claim  that  the  goods 
and  effects  seized  are  by  law  exempt  from 
seizure,  especially  when  the  defendant  has 
already  by  his  plea  claimed  to  be  the  owner 
of  the  same  goods  and  effects,  and  asked  for 
their  exemption  from  seizure.  Perkins  v. 
Hand,  9  Que.  P.  R.  331. 

Exhibit  —  Default  in  filing  —  Emcep- 
tion  to  form,  — Second  opposition — Order,] — 
The  opposant's  default  in  filing  an  exhibit 
in  support  of  his  opposition  is  no  ground 
for  an  exception  to  the  form. — ^No  Judge's 
order  is  required  on  a  second  opposition 
filed  by  a  new  opposant.  Dupuy  v.  Prud- 
homme,  8  Que.  P.  R.   121. 


islon     of     time     for     filims  — 

Chrounds,] — ^The  absence  of  the  defendant 
and  other  serious  circumstances  explained 
in  an  affidavit  of  the  advocate  will  be  suffi- 
cient to  allow  the  filing  of  an  opposition  to 
a  judgment  after  the  time  allowed  for  so 
doing.  Orothe  v.  Robillard,  7  Que.  P.  R. 
393. 

Filing:  —  Want  of  presentation  —  Stay 
of  execution  —  Order.] — ^There  is  no  reason 
to  grant  a  congi  d4faut  of  a  tierce  opposi- 
tion, once  it  has  been  filed,  merely  for  want 
of  presentation  to  the  Court. — ^The  order  of 
sursis  having  been  granted  only  for  a  limited 
number  of  days,  the  plaintiff  is  entitled  to 
proceed  with  his  execution,  after  the  expiry 
of  such  delay,  without  any  order  of  the 
Court.     Waterman  v.  Engle,  7  Que.  P.  R. 


Grounds   of 

of  plaintiff,] — A 
execution  of  a 
him  by  setting 
judgment  issu^ 
of  the  plaintiff. 
Que.  P.  R.  433. 


—  Attachment  by  creditor 
defendant  cannot  oppose  the 
judgment  rendered  against 
forth  an  attachment  after 
in  his  hands  by  a  creditor 
Warin   v.    Werthemer,   7 


Chronnds  of  —  Chattels  claimed  by  gift 
and  by  purchase,] — In  an  opposition  ifin 
de  distraire,  the  opposant  should  indicate 
the  chattels   seized   which   have   been  given 
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to   him   and    those    which    he    has    bought. 
Archamhault  y.  Luneau,  8  Que.  P.  R.  110. 

Oroimda  of  —  Proc^s-verhal  of  seizure 
—  Irregularity  —  Exemptions  —  Frivolous 
opposition.'^  —  The  allegations  that  the 
effects  seized  are  not  sufficiently  enumer- 
ated in  the  procis-verhal  of  seisure,  and  that 
they  are  by  law  exempt  from  seizure,  are 
good  grounds  for  an  opposition  to  annul, 
and  such  opposition  will  not  be  dismissed  as 
frivolous  on  a  motion  to  that  effect.  Mc- 
Keoion  v.  Wright,  8  Que.  P.  R.  175. 

GTOvnda  of  —  Sale  of  imtnovahles  by 
sheriff  —  New  grouping  of  lots  —  Prescrip- 
tion.]— ^A  new  grouping  of  lots  in  a  sheriff's 
notice  of  sale,  and  the  allegation  of  prescrip- 
tion incurred  since  the  date  fixed  for  the 
new  sale,  are  facts  subsequent  to  the  pro- 
ceedings by  which  the  sale  was  stopped  in 
the  first  instance,  and  are  sufficient  reasons 
for  a  new  opposition.  Canada  Industrial  Co. 
V,  Kensington  Land  Co.,  7  Que.  P.  R.  4^. 

Hiialiaiid  and  wlf«  —  Amendment — Re- 
swearing.]— ^An  opposition  to  judgment  made 
by  the  husband  (oommun  en  Mens)  of  the 
defendant  is  regular.  2.  The  opposant  may 
add  an  allegation  to  his  opposition,  by 
amendment,  without  leave  of  the  Judge, 
even  after  it  has  been  sworn  to  and  re- 
ceived by  the  Judge,  ];irovid0d  that  the 
amendment  be  also  sworn  to.  Dion  y. 
Dionne,  3  Que.  P.  R.  497. 

InterpoUatloB  —  Service  —  DomioU.] 
— ^The  C5ourt  will  not  dismiss  upon  motion 
an  opposition  to  a  sale  of  immovables  based 
upon  the  fact  that  the  interpellation  re- 
quired by  Art.  705.  C.  P..  has  been  made 
ui>on  a  grown-up  person  in  the  family  of 
the  debtor,  without  naming  such  person,  if 
it  appears  that  the  inteii>elIation  was  made 
at  the  domicil  of  the  debtor.  Jetti  v.  D^ 
saulniers,  5  Que.  P.  R.  437. 

Jvd^;meiit  —  Rights  of  opposant  —  Bar 
— Previous  opposition — Appeal,]  —  An  op- 
position to  the  sale  of  movables  dismissal 
on  motion  as  frivolous,  or  an  inscription  in 
appeal  afterwards  abandoned  by  the  appel- 
lant, are  not  proceedings  depriving  the  de- 
fendant of  his  right  to  file  an  opposition  to 
judgment.  Demers  v.  Hurtuhise,  8  Que.  P. 
R.  377. 

Jvdsmeiit  for  partitloii  —  Sale  by 
licitation  —  Time  —  Purchaser  at  sheriffs 
sale  —  Sheriff  —  ExecutUm  —  Irregular- 
ity.]— 1.  A  proceeding  by  which  a  party  op- 
poses judgments  declaring  the  parties  to  an 
action  for  partition,  proprietors  of  a  certain 
immovable  property,  and  ordering  the  same 
to  be  sold  by  licitation,  alleging  that  ^e  is 
the  owner  of  the  undivided  half  said  to  be- 
long to  the  defendant,  and  that  the  plain- 
tiff's half  is  now  under  seizure  at  the  in- 
stance of  one  of  his  judgment  creditors,  is 
a  tierce-opposition,  and  is  not  subject  to  the 
delay  fixed  by  Art.  1050.  C.  P.  2.  A  pur- 
chaser of  part  of  an  immovable,  at  sheriff's 
sale,  becomes  proprietor  thereof,  by  the  fact 
of  the  adjudication,  and  may  oppose  judg- 
ments rendered  in  an  action  for  partition 
of  that  immovable,  to  which  he  is  not  a 
party,  although  at  the  time  of  the  institu- 
tion of  the  action,  he  had  not  paid  the  pur- 


chase price,  and  was  not  registered  as 
owner.  3.  Although  the  writ  of  execution 
had  been  returned  into  Court  by  the  sheriff 
and  was  not  re-issued  to  him.  a  deed  given 
by  him  to  the  purchaser,  upon  payment  of 
the  price,  will  not  be  set  aside  as  Irregnlar, 
especially  if  the  party  involdng  such  irregu- 
larity shews  no  interest  in  doing  so.  4.  A 
tierce-opposition  need  not  attack  the  legality 
of  the  proceedings  which  led  to  the  judg- 
ment complained  of.  Stanhridge  T.  Stan- 
bridge,  5  Que.  P.  R.  140. 

Motion  to  dimdaa  —  Judgment  — 
Grounds.] — When  the  grounds  which  pre- 
vented the  defendant  from  appearing  and 
pleading,  have  been  found  sufficient  by  the 
Judge  who  allowed  his  opposition  to  be  filed, 
and  the  plaintiff  does  not  MMitest  the  tratii 
of  such  allegations,  a  motion  to  dismiss  the 
opposition  will  be  rejected.  Dupuis  T.  Le 
Club  Jacques  Cartier,  7  Que.  P.  R.  348. 

Motloii  to  vejoet  —  Examination  of  op- 
posant —  Cross-examination.] — Counsel  for 
the  opposant  may  cross-question  the  latter 
on  an  examination  had  after  the  laundiiiig 
of  a  motion  under  Art  651.  C.  P.,  to  strike 
out  the  opposition.  Renaud  v.  VaiUancourt, 
7  Que.  P.  R.  30. 

Motion  to  set  aside  —  Deposit.]^A 
motion  to  set  asi^e  an  opposition  to  a  judg- 
ment, which  opposition  has  been  presented 
to  and  received  by  a  Judge,  because  the  de- 
posit made  with  it  is  insufficient,  is  in  the 
nature  of  a  preliminary  exception,  and  win 
be  dismissed  if  it  is  not  accompanied  by  a 
deposit.    Levin  v.  Lalonde,  7  Que.  P.  R  481. 

Notioo    of   oonteatatioii   —   FHimg  ef 

copy  only.] — ^A  notice  of  contestation  on  op- 
position will  not  be  set  aside  because  st  the 
time  of  service  only  a  copy  of  the  oppodtioB 
was  filed,  the  original  having  since  been  fled. 
Leclaire  v.  Payette,  7  Que.  P.  R.  44. 

If  otioe  of  oo^toatins  —  Neglect  to  fk 

— Irregularity  —  Motion.] — ^A  party  cannot 
by  motion  ask  to  have  a  proceeding  in  an 
acti(m  set  aside,  the  proceeding  in  this  cue 
being  a  notice  of  contesting  an  opposition, 
served  but  not  filed;  the  only  proper  no- 
tion would  be  one  for  dismissal.  Portim  v. 
Drouin,  6  Que.  P.  R.  282. 

Notioo  of  snlo  —  Guardian.] — An  op- 
position d/fn  ^annuler  based  upon  the  want 
of  notice  of  sale  to  a  guardian  will  not  be 
dismissed  upon  motion  as  frivolous.  Idi^ 
V.  Lanthier,  5  Que.  P.  R.  294. 

Notioo  to  eontestanta  —  Time  —  Ke- 
turn — Service.] — The  opposant  on  the  11th 
August  served  on  the  plaintiff  and  others  a 
notice  that  his  opposition  had  been  returned 
into  Court  and  that  if  they  wished  to  ooo- 
test  it  they  must  do  so  within  12  days  of 
the  service  of  this  notice.  At  the  time  of 
the  service  the  opposition  had  not  .^een  re- 
turned, and  was  not  until  the  29th  August. 
On  motion  of  the  plaintiff  the  notice  was 
set  aside.  Chaleyer  v.  Wamecke,  6  Que.  P. 
R.  421. 


Opposition  oiln  d'annnlor  —  JPWf'O- 
lous  ground  —  Delay.] — ^An  opposition  ^" 
d'annuler,  alleging  that  the  d<iendant-oppo- 
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sani  does  not  bear  the  name  under  which  he 
Is  soed,  will  be  dismissed  upon  motion  as 
heing  made  with  the  object  of  unjustly  de- 
laying the  pale  of  the  goods  seized.  Masson 
V.  TdUer,  5  Que.  P.  R.  411. 

Oppositloii  oilii  d'aanaler  —  Peremp- 
tion —  Freak  aeieure  —  Oppoaitian  on  same 
groumda  —  Procedure  —  Stay,] — ^Where  an 
oppoflition  dfin  d^annuler  is  declared  by  the 
Omit  to  be  perempted,  and  a  fresh  seizure 
is  made,  the  opposant  cannot  base  a  second 
opposition  upon  the  same  grounds,  unless  by 
conforming  to  the  provisions  of  Art.  654 
C.  P.,  and  obtaining  a  stay  from  the  Judge. 
Clea^ent  y.  Wolever  d  Sheppard,  35  Que.  S. 
C.  U». 

OppssiticiiL  afln  de  oharss  —  Beowrity 
— MoHon  for — Stay  of  proceedinge,] — ^Tbe 
opposant  Afin  de  charge  is  not  obliged  to 
give  security  before  his  opposition  has  been 
maintained  and  the  sale  of  the  property  has 
been  announced  subject  to  the  charge  as- 
serted. A  motion  to  comi>el  the  opposant 
to  siTe  security  before  that  date  is  prema- 
ture, and  will  be  dismissed.  Loranger  v. 
Lorunger,  10  Que.  P.  R.  285. 

Opposition  afln  da  eonserrer  —  Affi^ 
da/9it  —  Proof  —  Time,] — ^When  an  opposi- 
tion d/ln  de  ooneerver  is  filed  without  an 
affidavit  and  without  proof,  the  opposant 
will  be  ordered  to  make  proof  of  such  op- 
position within  a  time  to  be  fixed  by  the 
Court.  Poirier  v.  Stadacona  W,  L.  d  P.  Co., 
5  Que.  P.  R.  409. 

€>ppositloB  afin  de  oonserrer  —  Pay- 
memt  into  Court  of  proceeds  of  sale  of  goods 
seiaed  —  Time.] — ^When  moneys  arising  from 
the  sale  of  chattels  under  execution  have 
remitted  to  the  advocates  of  the  plain- 
the  advocates  are  not  bound  to  deposit 
swdi  moneys  in  Court  upon  the  demand  of 
an  opposant  who  has  not  filed  his  opposition 
dSf^  de  conserver  within  4  days  after  the 
sale.    Cohen  v.  Hirsh,  8  Que.  P.  R.  407. 

OppositloB  afin  de  dlstralre — Notice 
to  a9ecution  creditor — Costs.] — ^An  opposant 
who  demands  the  withdrawal  from  a  seizure 
under  execution  of  a  certain  chattel  which 
he  had  left  in  the  possession  of  the  execu- 
tion debtor,  without  notifying  the  creditor 
of  his  right  of  property,  cannot,  in  his  op- 
position, demand  that  the  execution  creditor 
be  sentenced  to  pay  the  costs  of  the  opposi- 
tion.— ^The  execution  creditor  will  havie  a 
light  to  contest  this  part  of  the  prayer  of 
the  opposition.  8t.  Charles  d  Co.  v.  DuprS, 
10  Que.  P.  R.  287. 

Opposition    to    Jndsment    —    Answer 

Status  of  opposant  —  Admission  —  In- 

suficiency  of  deposit  —  Preliminary  plea.] 
— In  answer  to  an  opposition  to  judgment, 
the  judgment  creditor  (plaintiff)  may  allege 
that  the  opposant  has  no  right  to  make  such 
an  opposition^  and  that  the  opposant  ad- 
mitted his  liability  to  the  action  and  upon 
the  judgment  as  entered ;  but  he  cannot  plead 
tliat  the  deposit  made  with  the  opposition 
was  insuflBcient — an  issue  of  that  character 
must  be  raised  by  a  preliminary  plea.  Stew- 
art V.  Brazeau,  10  Que.  P.  R.  204. 


Oral  afpreement  —  Previous  writing  — 
No  admission  of.] — There  is  no  ground  for 
dismissing  upon  motion  an  opposition  based 
upon  an  oral  agreement,  when  it  is  alleged 
in  support  of  the  motion  that  a  writing 
previous  to  the  agreement  exists,  and  that 
writing  is  not  admitted  by  the  opposite 
party.  Trusts  d  Loan  Co,  v.  Bourgouin,  6 
Que.  P.  R.  31. 

Payntent  —  Delav  —  Notice.]  —  An 
opposition  for  payment  may  stUl  be  effec- 
tive if  the  moneys  continue  to  be  in  the 
hands  of  the  bailiff  or  in  the  Court  await- 
ing distribution,  even  if  a  delay  of  more 
than  4  days  has  elapsed  between  the  sale 
and  the  filing  of  said  opposition,  and  if  a 
still  longer  delay  was  permitted  to  inter- 
vene before  notice  of  the  opposition  was 
given.     Cohen  v.  Allert,  8  Que.  P.  R.  406. 

Presentation  —  Service  —  Practice.] — 
An  opposition  by  a  third  party  presented 
to  and  received  by  a  Judge,  and  served  upon 
the  plaintiff  the  next  day,  Is  valid;  it  is  not 
necessary  that  it  should  be  served  upon  the 
opposite  party  before  being  presented  to 
the  Judge.  Archibald  v.  Polan,  7  Que.  P.  R. 
388. 

Renewal  of  —  Necessity  for  order  — 
New  opposant  —  Affidavit  —  Amendment.] 
— ^After  an  opposition  has  been  made  and 
disposed  of,  a  new  one  may  be  made  by  an- 
other party  without  the  order  of  a  Judge 
giving  leave  therefor;  Art.  654  applies  only 
where  the  second  opposition  is  made  by  the 
same  party. — 2.  It  is  not  necessary  for  the 
affidavit  in  support  of  the  opposition  to  set 
forth  the  occupation  and  domicil  of  the  per- 
son making  it,  if  the  opposition  itself  does 
so.  Semhle,  that  an  affidavit  cannot  be 
amended.  Davidson  v.  Noble,  2  Que.  P.  R. 
404. 

Betnm  —  Notice — Contestation — Time,] 
— The  notice  given  by  an  opposant  to  the 
plaintiff  that  tiie  opposition  is  returned  and 
that  it  should  be  contested  within  12  days 
from  the  service  of  the  notice,  will  be  set 
aside  upon  motion  if  at  the  time  of  such 
notice  the  opposition  has  not  in  fact  been 
returned.    Labelle  v.  Hyde,  5  Que.  P.  R.  406. 

Sale  of  land  —  Description  —  Error — 
Particulars.] — An  opposition  to  a  sale  of 
immovables,  which  alleges  simply  that  they 
are  erroneously  described^  without  saying  in 
what  respect  the  description  is  erroneous,  is 
frivolous,  and  will  be  dismissed  on  motion. 
Phillips  v.  St.  Jean,  3  Que.  P.  R.  440. 

Sale  of  land  —  Opposition  to  secure  ser- 
vitude —  Way  —  Plan  —  Registry  laws,] — 
The  F.  estate  sold  to  T.  two  blocks  of  land, 
for  $35,945,  part  of  which  T.  paid  in  cash, 
and  the  vendor  retained  a  bailleur  de  fonds 
claim  for  the  balance, — the  hypothec  being 
restricted  to  fifty  cents  per  foot  of  the  land 
so  sold.  T.  caused  to  be  made  and  regis- 
tered a  plan  sub-dividing  the  two  blocks 
of  land  into  building  lots,  and  also  indicating 
the  proposed  extension  of  a  street,  and  of 
two  lanes,  through  the  land.  These  build- 
ing lots  he  subsequently  sold  to  various  per- 
ftons,  granting  them  a  servitude  of  right  of 
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passage  over  the  projected  street  extension 
and  over  the  lanes.  H.  purchased  the  hail- 
leur  de  fond$  claim  from  the  F.  estate,  and 
was  subrogated  in  all  the  rights  of  that 
estate.  T,  having  become  insolvent,  made 
an  abandonment  of  his  property  for  the 
benefit  of  his  creditors,  and  0.  was  appoint- 
ed curator  of  the  estate.  The  city  of  Mon- 
treal refused  to  carry  out  the  proposed  ex- 
tension of  the  street,  and  the  result  was 
that  the  lots  sold  by  T.,  and  on  which  build- 
ings had  been  erected,  fronted  on  i>ortions 
of  the  land  covered  by  the  hypothec  of  H. 
H.  petitioned  for  an  order  upon  the  curator, 
for  the  sale  by  the  sheriff  in  ordinary  course 
of  the  land  subject  to  his  hypothec.  The 
petition  was  granted,  and  the  sheriff  seized 
and  advertised  for  sale  four  lots,  being  parts 
of  the  projected  extension  of  the  street,  and 
also  parts  of  lanes.  Five  oppositions  to  the 
sale  were  filed  by  persons  whose  rights  of 
passage  would  be  interfered  with  by  the  pro- 
posed sale: — Held,  that  the  opposition,  be- 
ing an  opposition  to  secure  a  servitude,  was, 
under  Art.  725  C.  C.  P.,  unnecessary  and 
inadmissible.  Motion  v.  Hatton  (No.  1), 
19  Que.  S.  C.  218. 

Sals  of  land — Ordre  de  »ursis — Former 
judgment  —  Effect  of  —  Sheriff,]  —  Tlie 
Court  of  Review  confirmed  a  judgment  of 
the  Superior  Court  which  dismissed  several 
oppositions  by  different  persons,  to  secure 
an  alleged  servitude  of  right  of  passage,  but, 
as  the  oppositions  were  dismissed  by  the  ma- 
jority of  the  Court,  on  the  ground  that  an 
opposition  dfin  de  charge  to  secure  a  servi- 
tude is  prohibited  by  the  Code  of  Procedure, 
Art.  725,  the  recourse  of  the  opposants  by 
opposition  to  annul,  or  such  other  procedure 
as  might  be  advised,  was  reserved.  The  op- 
posants now  asked  for  an  ordre  de  eurais : — 
Held,  that  the  opposants  having  urged  no 
reasons  subsequent  to  the  proceedings  by 
which  the  sale  was  stopped  in  the  first  in- 
stance, the  Court  was  precluded  by  Art. 
654,  C.  C.  P.,  from  granting  the  order  asked 
for;  and  it  was  not  within  the  jurisdiction 
of  the  Court  to  express  an  opinion  for  the 
guidance  of  the  sheriff  as  to  the  effect  of  the 
judgment  of  the  Court  of  Review.  Masson 
v.  Hatton   (No.  2),  19  Que.  S.  O.  254. 

Sale  of  land  —  Reasons  for  —  Former 
judgment  —  Reservation  in,] — In  a  judgment 
of  the  Court  of  Review,  confirming  the  dis- 
positif  of  the  judgment  of  the  Court  below 
dismissing  on  opposition,  the  following  clause 
was  inserted : — **8auf  recours  par  telle  autre 
opposUion  ou  procedure  quHls  aviseront,  mais 
quHls  ont  adopti  n*est  pas  celle  qui  leur  les 
d^lais,  vu  que  Vopposition  dfin  de  charge 
qu*ils  ont  adopts  n*est  pas  celle  qui  leur  com- 
petait,  et  qfuHh  paraiss&nt  avoir  des  droits 
d  sauvegarder,'*  The  opposants  then  made 
an  opposition  d/ln  de  distraire,  which  the 
petitioner-intervenant  moved  be  rejected 
from  the  record : — Held,  that  the  opposition, 
being  founded  upon  reasons  which  were  not 
subsequent  to  the  proceeding  by  which  the 
sale  was  stopped  in  the  first  instance,  and 
there  being  no  Judge's  order  to  stop  the  sale, 
was  without  effect  under  Art.  (554,  C.  C.  P., 
and  should  be  rejected  from  the  record,  not- 
withstanding the  reservation  contained  in 
the  judgment  of  the  Court  of  Review.  Mas- 
son  V.  Hatton  (No.  3),  19  Que.  S.  C.  256. 


Sale  of  land  —  Unregistered  lease  for  s 
year.] — ^A  lease  for  a  year,  not  regiatered, 
affords  no  ground  for  an  opposition  Afim  is 
charge  by  the  lessee  with  respect  to  a  sale  of 
the  demised  premises.  Lantaigne  t.  KMm§, 
5  Que.  P.  R.  101. 

Sale  of  land  by  hypotheeary  eredi^ 

tor  —  Opposition  d/ln  de  charge----8ecarity 
for  realization,]  —  An  hypothecary  creditor 
who  puts  up  for  sale  immovable  property. 
may  demand  by  motion  that  the  tenant,  who 
makes  an  opposition  dfin  de  charge  based 
upon  his  lease,  shall  furnish  security  that  the 
immovable  will  be  sold  for  a  sum  sofficiait 
to  assure  the  complete  payment  of  Uie  debt 
Trust  d  Loan  Co.  v.  Charlehois,  5  Qoe.  P. 
R.  365. 

Seeond  oppoaition  —  Peremption  of 
first  —  Art,  654,  C.  P.]— The  fact  that  a 
first  opposition  has  been  perempted  doea  not 
change  the  position  of  the  parties  in  regaid 
to  a  second  opposition,  and  Art.  654,  C  P., 
is  applicable  notwithstanding  such  peremp- 
tion.   Clement  v.  Wolever.  9  Que.  P.  R.  339. 

Solicitor  —  Election  of  domicil—DefatU 
— Motion  —  Costs  —  Amendment — Time^] — 
By  virtue  of  Rule  63  of  the  Rules  of  Pne- 
tice  of  the  Superior  Court,  an  opposition 
signed  by  an  attorney  who  haa  not  elected 
a  domicil  pursuant  to  Art  86,  C.  P.,  may  be 
set  aside  upon  motion,  but  if  the  applictnt 
has  suffered  no  prejudice,  the  Omrt  will 
grant  the  motion  as  regards  coats  only,  and 
will  order  that  an  election  of  domicil  be 
made,  and  the  time  fixed  by  Art.  660  for 
contesting  an  opposition,  if  the  notice  there- 
in mentioned  has  been  given,  will  be  extended 
until  12  days  after  the  service  of  notice  of 
such  election.  Myers  v.  Mercier,  22  Que. 
S.  C.  309. 

Snntmary  disntiasal  —  IJnjuH  May  of 
sale  —  Discretion,] — ^A  Judge  has  a  discre- 
tionary power  summarily  to  dismias,  npos 
motion,  and  without  requiring  the  ordiBazy 
rules  of  procedure  to  be  observed,  an  oppon- 
tion  to  a  seizure  under  execution,  made  witk 
the  object  of  unjustly  delaying  the  sale,  or 
he  may  make  such  other  order  as  will  do 
justice  in  the  premises.  Fontaine  y.  Payette, 
14  Que.  K.  B.  454. 

Tieree-oppoaition  —  Party  lo  «<;tio»— 
Husband  authorising  wife  —  Jnd§meKt 
against  community,]  —  When  the  hnsbaad 
who  is  commun  en  biens  with  his  wife  has 
been  made  a  party  to  all  the  praceediap 
against  his  wife  for  the  purpose  of  author- 
ising her  in  reference  to  these  vaxious  pro- 
ceedings, to  which  she  was  a  party  in  her 
quality  of  testamentary  execatriz,  he  is  not 
a  third  party  within  the  meaning  of  the  Code 
of  Procedure,  and  an  opposition  made  by 
him  to  a  judgment  as  rendered  against  tbe 
community  will  be  dismiHsed.  Ross  v.  RosSf 
8  Que.  P.  R.  302. 

Time  for  —  "Before  the  saW  —  Gen- 
eral sale  of  property  seigad.] — The  wovdi 
"  before  the  sale  "  in  Art.  1166,  C.  P..  mnit 
be  understood  as  applying  to  a  gencaral  aale 
of  the  property  seized,  and  not  to^a  single 
chattel  seized  elsewhere  than  at  the  donidl 
of  the  defendant.  Jarry  v.  D^carie,  8  Qof- 
P.  R.  370. 
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See  Appeal  —  Attachment  of  Debts  — 
Company  —  Execution  —  Husband 
aub  Wife  —  Pkbkmption — Pbincipal 
AHD  Agent  —  Rkceiveb  —  Bale  of 

CrOODS. 


OPTION. 

See  Abbitbation  and  Awabd — Contract 
— HxEuuTioN  —  Landlord  and  Tenant — 
Meohanics'  Ljens  —  Patent  for  Inven- 
tion —  Principal  and  Agent  —  Street 
Railways — Vendor  and  Purchaser. 


ORANGEMEN. 

Hotloit  to  quaflh  Indietment — Orange- 
i»^n  on  grand  jury,]  —  Defendant  was  in- 
dicted for  riot  daring  which  the  Orange 
Lod^e  in  Chariottetown  had  been  attacked 
and  damaged.  On  the  Grand  Jury  which 
foond  the  bill  against  defendant  were  some 
Onngemen,  though  it  did  not  appear  that, 
beyond  being  members  of  the  association, 
they  had  any  personal  interest  in  th«  hall. 
Tile  case  for  the  Crown  was  closed  when  de- 
fendant's counsel  moved  to  quash  the  in- 
dictment OQ  the  ground  that  the  Orange 
Grand  Jurors  were  disqualified  to  act  on  the 
Grand  Jury  in  a  case  where  the  defendant 
was  diarged  with  riot  causing  damage  to 
prog>erty  in  which  Orangemen  were  inter- 
ested:— Held,  that  the  Orangemen,  as  such, 
were  not  disqualified  to  act  as  Qrand  Jur- 
ors. R,  V.  CoIUm  (1878),  2  P.  B.  I.  R. 
249. 


ORDER  IN  COUMOlIi. 

See  Company  —  Constitutional  Law  — 
(^BOWK  —  Judgment  —  I4ANDS  —  Mines 
AND  Minerals  —  Municipal  Corporations 

— PUEADING. 


ORDNANCE  IJUIBS. 

See  Municipal  Corporations. 


ORIGINATING  NOTICE. 

See  Wiix. 


ORIGINATING  SU1CMON8. 


I.- 


See  DisTBiBunoN  of   Estates — ^Exeou- 

TIOE  ^   LANDLOBD  and  TENANT   —   MiNES 

ABD  Minerals  —  Mortgage — Practice. 


OUSTER. 

See  Tenants  in  Common. 


OVERHOIJ>ING  TENANTS  ACT. 

See  Landlord  and  Tenant. 


OVERSEERS  OF  THE  POOR. 

See  Pauper. 


OWNER. 

See  Mechanics'  Lienb. 


PARENT  AND  CHILD. 

Aetion  by  father  —  Injury  to  child  — 
Infant  —  Damages,] — In  an  action  against 
a  tavern-keeper  for  damages  for  injury 
caused  to  the  plaintilTs  infant  son  by  the 
sale  to  him  of  alcoholic  drinks,  the  father 
cannot  claim  in  his  own  name  damages 
which  are  personal  to  his  child.  Charhon- 
neau  v.  B^Uveau,  9  Que.  P.  R.  88. 

Agreement  between  father  and  son 

— ^Rent  of  farm  —  Claim  by  son  against 
father's  estate  for  compensation  for  services 
and  improvements  —  Settlement  in  lifetime 
of  father.  Oliver  v.  McMillan,  9  O.  W.  R. 
494. 

Agreement  for  maintenance  of  par- 
ent —  Payment  —  Recovery  back  —  Fol- 
lowing into  land  —  Lien  —  Costs.  Fergu- 
eon  V.  Comeliue,  2  O.  W.  R.  259. 

Conveyance  of  farm  by  father  to 
daughters  —  Agreement  for  maintenance 
— Action  to  set  aside  transaction  —  Under- 
standing and  capacity  of  grantor— Absence 
of  undue  influence  —  Improvidence-Status 
of  heir-at'lato  as  plaintiff,] — A  farmer,  77 
years  old,  conveyed  his  tarm  to  two  of  his 
daughters,  subject  to  a  charge  for  the  main- 
tenance of  himself  and  his  wife  and  of  a 
money  payment  to  another  daughter.  The 
evidence  shewed  that  he  understood  what  he 
was  doing  and  approved  of  it  afterwards 
till  his  death,  four  years  later.  This  action 
was  brought  by  one  of  his  sons,  after  his 
death,  to  set  aside  the  conveyance  to  the 
defendants,  the  two  daughters: — Held,  that 
the  transaction  was  a  righteous  one,  and  that 
the  conveyance,  being  executed  voluntarily 
and  deliberately,  with  knowledge  of  its  na- 
ture and  effect,  should  not  be  set  aside;  the 
advice  of  an  independent  solicitor  or  other 
person  was  not  a  sine  gud  non,  it  appearing 
that  the  transaction  was  not  promoted  or  ob- 
tained by  undue  influence,  and  was  in  itself 
a  reasonable  one.  having  regard  to  all  the 
circumstances.  Empey  v.  Fick,  9  O.  W.  R. 
73.  13  O.  L.  R.  178.— The  above  decision  of 
a  Divisional  Court  was  affirmed*  the  ma- 
jority of  the  Court  of  Appeal  agreeing  with 
the  reasons  given  by  the  Court  below. — Per 
Meredith,  J.  A.: — If  the  transaction  had 
been  attacked  by  the  grantor  in  his  lifetime, 
it  would  have  been  set  aside;  it  was  not  so 
attacked,  but  rather  confirmed;  and  {per 
Riddell,  J.,  also)  no  one  representing  or 
claiming  under  the  grantor  could  success- 
fully attack  it.— Per  Riddell,  J. :— Since  the 
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DeTolntion  of  Estates  Act,  the  right  of  the 
heir  at  law  to  sue  to  set  aside  a  transaction 
of  this  kind  is  not  higher  than  the  right 
of  a  residuary  legatee  to  sue  in  respect  of 
personal  property:  the  plaintiff  had  no  right 
to  hring  the  action  at  all  until  the  expira- 
tion of  the  period  of  three  years  fixed  by 
2  Bdw.  VII.  c.  17,  s.  3,  amending  R.  S.  O. 
18^  c.  127.  s.  13;  and  the  fact  that  the 
personal  representative  was  made  a  defend- 
ant did  not  assist  the  plaintiff.  Empey  v. 
Fich,  10  O.  W.  R.  144.  15  O.  L.  R.  19. 

OomTeyanee   of  farm   by   motl&er  to 

■om  —  Improvidence  —  Voluntary  gift  — 
Lease  for  life  —  Improvements — Pleading — 
Amendment  —  Judgment  —  Declaration. 
Cummings  v.  Uaidena,  11  O.  W.  R,  232. 

ComToyanoe    of    land    by    fatker    to 

■om  —  Undue  influence  —  Absence  of  inde- 
pendent advice  —  Improvidence  —  Annuity 
— Covenant  for  maintenance  —  Considera- 
tion —  Delivery  of  conveyance  —  Charge  on 
land  —  Power  of  distress  —  Re-entry  for 
breach  of  covenant.  DeUsle  v.  DeJUle,  5  O. 
W.  R.  (373,  6  O.  W.  R.  796. 

Duty  of  son  to  support  f  atber — Ali- 
mentary  uUowance  —  Off^  ^o  receive  at 
home  —  Asylum.] — ^When  a  father  is  in  need 
of  support,  and  his  son  is  in  a  condition  to 
furnish  it  to  him,  the  latter  cannot  refuse 
to  do  so  on  the  ground  that  his  father  lives 
with  persons  whom  the  son  does  not  con- 
sider respectable.  2.  A  son  who  is  liable  to 
furnish  support  for  his  father  has  no  right 
to  offer,  in  place  of  such  support,  to  receive 
him  in  his  house  and  at  his  table,  or  to 
place  him  in  an  asylum,  when  he  has  not 
been  declared  a  lunatic  Ouimet  v.  Ouimet, 
21  Que.  S.  C.  479. 

Gift  —  Preiumption  —  Inteniion  —  Ac- 
tion for  payment,] — ^A  son  who  from  time 
to  time  furnishes  supplies  to  his  mother, 
without  the  intention  to  make  her  pay  for 
them,  has  no  right  to  sue  for  the  price  later. 
Uffwri  Y.  Lafondy  34  Que.  S.  C.  162. 

Gift  of  lamd  —  Oral  promise  to  convey 
— Statute  of  Frauds  —  Improvements^^^n- 
foreement  of  promise  —  Equitable  jurisdic- 
tion,]— The  defendant  made  a  gift  of  a  piece 
of  land  to  his  son  R.  after  his  marriage  for 
the  purpose  of  erecting  a  house  upon  it  in 
which  to  live.  R.  went  into  exclusive  pos- 
session of  the  land  with  the  defendant's  con- 
sent, and  made  permanent  improvements,  in- 
cluding the  erection  of  a  house  at  a  cost  of 
between  $500  and  $600.  The  defendant,  at 
various  times,  promised  to  give  R.  a  deed 
of  the  land,  but  failed  to  do  so.  and,  after 
the  death  of  tt.,  ejected  his  widow  and  re- 
sumed possession  of  the  land  with  the  im- 
provements:— Held,  that  the  Court,  in  the 
exercise  of  its  equitable  jurisdiction,  would 
protect  the  donee  and  those  claiming  under 
him  in  the  enjoyment  of  the  property,  and 
that  it  was  not  open  to  the  defendant,  after 
having  made  an  oral  gift  of  the  land  to  his 
son,  and  the  expenditures  made  on  the  faith 
of  that  gift,  to  avail  himself  of  the  defence 
of  the  Statute  of  Frauds,  and  that  the  plain- 
tiff, who  claimed  as  widow  of  R..  was  en- 
titled to  a  conveyance  of  one  undivided  half 
of  the  land  in  question,  or  to  a  partition. 
Daifley  v.  Dagley,  39  N.  S.  R,  313. 


Gift  of  proporty  —  Covenant  for 
tenanoe  —  Breach  —  Action  to  revoke  yift.] 
— ^The  default  of  the  donee  to  furnish  to  the 
donor,  his  father,  blind,  poor,  and  he^less, 
and  to  the  latter's  wife,  "the  use  of  a  fux^ 
nished  room  and  firewood,"  as  stipulated  in 
the  deed  of  gift,  affords  ground  for  the  ac- 
tion en  r^ocation  provided  for  by  Art.  811, 
C.  C.    Cot^  V.  Cot4,  29  Que.  S.  C  38& 

Goods  sold  to  ehild  —  LAalnUiy  of 
parent.]  —  A  father  is  not  liable  for  goods 
sold  to  his  daughter  who  is  of  age,  without 
authorisation  by  himself,  unless  it  be  proved, 
(a)  that  the  goods  were  necessary  for  her 
proper  support,  (b)  that  she  was  both  us- 
able to  earn  her  own  support  by  her  own 
work,  and  was  not  possessed  of  any  property 
or  revenue  out  of  which  she  could  provide 
for  it.    Simard  v.  BaUer,  18  Que.  8.  C  287. 


UabiUty  of  paroat  for  eUld'a 

Infant   —    Knowledge   —   Division   Omrts 
Act    McCann  y.  Slater,  1  O.  W.  R.  131. 

liability  of  pareat  for  tort  of  is- 
fant  ehild  —  Evidence  —  Absence  of  neg- 
ligence*]— ^Where,  in  an  action  against  a 
father  to  recover  damages  for  acts  of  his 
infant  son,  there  is  evidence  that  tlie  tcti 
were  done  by  accident  without  malidoos  is- 
tention,  while  the  child  was  playing  with 
the  victim  of  the  accident,  his  habitual  play- 
mate, under  the  eyes  of  the  latter's  mother, 
at  a  time  when  his  parents  had  reason  to 
believe  that  he  was  sufficiently  watched  and 
guarded,  and  there  is  also  evidence  that  the 
child  who  did  the  wrong,  although  anmly, 
had  no  evil  instincts  and  had  been  properiy 
brought  UD,  there  is  proof  sufficient  to  estab- 
lish that  tne  father  could  not  have  prercnted 
the  acts  compUdned  of.  and  therefore  that 
he  is  not  liable  therefor.  Desehamps  t. 
Berthiaume,  30  Que.  8.  G.  135. 


XiaUUty  of  paromt  for  tort  of  la- 
fant  oliild  —  Evidence  —  Admissioii  of 
child  ~  EMfect  as  to  father.  Bmnet  t. 
Roth,  4  B.  L.  R.  211. 

Sorrioo  of  ehild  —  Payment  —  Corn- 
tract  —  WiU  —  Bmecuiors  —  Infant  — 
Quantum  meruit,]  —  The  plaintiff  was  ia- 
duced  to  give  up  the  employment  at  which 
she  was  earning  her  living,  and  to  go  sad 
live  with  her  mother,  in  consequence  of  her 
mother's  promise  to  leave  her  all  her  prop- 
erty at  her  death.  Upon  a  claim  agabift 
the  mother's  executors  for  payment  for  the 
services  rendered,  it  was  shewn  that  daring 
three  years  at  least  the  plaintiff's  serfictt 
were  understood  not  to  be  gratnitona  The 
mother  having  failed  to  make  providoa  ts 
agreed,  the  plaintiff  was  held  entitled  to  re- 
cover on  a  quantum  meruit  for  her  services 

during   the  time  stated It  was  also  held 

that  the  plaintiff,  who  was  divorced  from 
her  husband,  must  be  assumed  to  be  emas- 
cipated  and  not  a  minor.  Re  Slaughenwkiie^ 
38  N.  8.  R.  47. 


Verbal  agreeiaont  by  father  to 
▼ey  land  to  son  in  eonsideratien  of 
ntainienaneo  and  anpport  —  Mooejs 
expended  by  son  on  land  —  Subseqeoat  re- 
pudiation of  agreement  —  Action  by  son  to 
recover  moneys  expended.  Morrison  T.  Mor- 
mon (N.8.),  6  B.  li.  R  407. 
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YmtuMtmrj  comwmjaMem  —  Improvidence 
— ^Deed  executed  without  legal  advice  — 
Agfeement  for  support  of  parent.  Inglis  v. 
Pmif,  3  R  L.  R.  556. 

YolmMtmarx  eanTeyanoe  —  Natural  love 
and  affection  —  Conveyance  by  parent  to 
child  —  Action  by  parent's  creditors  — 
Grantor  retaining  ample  means  to  pay  debts 
— ^Ladies.  Leard  v.  Cameron,  3  B.  L.  B. 
561. 

See  Attachment  of  Debts  —  Contract — 
Damages  —  Deed  —  Dower — ^Bxecu- 
Tora  AND  Administrators  —  Fraxtdu- 
uoiT  Convetance  —  Gift — Husband 
AND  Wde  —  Infant  —  Neouoencb — 
TkusTB  AND  Trustees. 


PARTAGE. 

See  Heirs. 


See  Buxs  and  Notes  —  Crown — Limi- 
tation OF  Actions  —  Vendor  and  Pur- 
chaser. 


PART  PERFORBCAKCE. 

See  Contract  —  Evidence  —  Municipal 
Corporations  —  Sale  of  Goods — Vendor 
AND  Purchaser — Wat. 


See  Church. 


See  Church. 


PARISH  OOMlfXSSIOinSRS. 

Bee  Municipal  Corporations. 


See  Discovert. 


PARKS. 

See  Municipal  Corporations. 


PARTiTAlTBllT. 

Bet  Constitutional  Law  —  Discovert 
Elections ^Trial. 


?ART  AGEHTS. 

See  Solicitor. 


'ART  EUBOnONS. 

See  EuBonoNS. 


PAROI.  EVIDENCE. 

See  E}vinKNCB. 


PARSONAGE. 

Bee  Assessment  and  Taxes. 


PABTICTTLABS. 

Aooident  ImsitraiLoe  eompany,  sought 
in  damages  for  bodily  injuries  by  the  owner  of 
an  automobile,  and  pleading  that  the  acci- 
dent in  question  is  not  within  the  category 
of  those  mentioned  in  the  policy  invoked  by 
plaintiff,  wUl  not  be  ordered  to  give  farther 
particulars,  the  phrase  referred  to  covering 
all  the  exceptions  contained  in  the  policy. 
0*Brien  v.  Can,  Oaeualiy  d  BoUer  Ins.  Co., 
(1911),  12  Que.  P.  R.  261. 

Aeeowat  —  Amendment  at  trial  —  Re- 
fusal of  postponement  —  Surprise  —  Neuj 
trial] — Declaration  for  work  and  labour  and 
on  an  account  stated.  Pleas,  payment  and 
set-off,  the  particulars  of  which  shewed  a 
considerable  sum  due  the  defendants  over 
and  above  what  was  claimed  by  the  plain- 
tiff*s  particulars  which  were  confined  to  the 
count  for  work  and  labour.  At  the  trial, 
where  a  verdict  passed  for  the  plaintiff,  the 
set-off  being  entirely  rejected,  an  application 
was  made  to  amend  the  plaintiffs  particu- 
lars by  making  a  large  addition  to  the  time 
of  the  alleged  work  and  labour  and  by  giv- 
ing particulars  of  the  account  stated.  The 
amendment  was  allowed  without  terms,  al- 
though the  defendants  produced  affidavits  of 
one  of  themselves  and  their  attorney  and 
counsel,  stating  that  they  were  unprepared 
to  make  their  defence  at  the  then  circuit  to 
the  claim  of  work  and  labour  as  set  out  in 
the  amended  particulars ;  that  had  the  origi- 
nal particulars  been  served  as  amended  they 
might  have  offered  to  suffer  judgment  and 
would  have  done  so  had  they  found  the 
plaintiff's  claim  was  correct;  that,  as  no 
particulars  had  been  served  applicable  to  the 
count  for  an  account  stated,  that  count  had 
not  been  regarded  as  bona  fide,  and  in  pre- 
paring for  trial  no  consideration  had  been 
given  to  it;  that  if  the  amendment  was  al- 
lowed the  defendants  would  be  taken  by 
surprise  and  were  not  prepared  to  make 
their  defence,  and  great  injustice  would  be 
done  to  them: — Held,  that  the  defendants* 
affidavit  shewed  that  the  amendment  was  of 
a  diaracter  to  materially  prejudice  the  de- 
fendants, and  should  not  have  been  allowed 
without  such  terms  as  would,  as  nearly  as 
might  be,  place  the  defendants  in  the  posi- 
tion they  occupied  when  the  original  particu- 
lars were  served ;  and  a  new  trial  was  or- 
dered.   Hicka  V.  Ogden,  35  N.  B.  R.  361. 
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Acoonnt  —  Partnership  —  Inter  est  9  of 
partner8,'\ — It  is  not  necessary  for  a  defend- 
ant, sued  in  assumpnit,  to  know  the  respec- 
tive interests  of  each  one  of  the  plaintiffs  in 
their  partnership,  nor  to  know  the  minor 
details  of  an  account  already  for  the  most 
part  paid.  Callaghan  v.  Rutherford,  5  Que. 
P.  R.  308. 

Action  by  advocate  for  bill  of  costs 

— Fees  and  disbursements  —  Procuration — 
Copies  of  proceedings  —  Demand  of  particu- 
lars —  Default  of  plea  —  Opening  plead- 
ings closed  —  7'erm«.] — ^The  defendant  in 
default  for  a  plea  will  be  relieved  from  his 
foreclosure  and  be  allowed  to  demand  particu- 
lars of  the  plaintiff's  account,  upon  payment 
of  the  costs,  occasioned  by  his  default.  2. 
The  advocate  in  an  action  for  fees  and  dis- 
bursements in  a  former  suit  in  which  he 
acted  for  the  present  defendant's  opponent, 
must  state  when  the  proceediufrs  for  which 
he  claims  fees  were  taken  by  him.  3.  He 
must  also  indicate  the  object  of  his  dis- 
bursements made  in  Court  or  at  the  sheriff's 
office.  4.  He  should  also  file  the  procura- 
tion of  his  client  authorising  him  to  sue 
when  he  alleges  such  procuration.  5.  Semhle, 
that  he  is  not  obliged  to  file  copies  of  the 
proceedings  which  he  has  taken  nor  of  the 
acts  which  he  has  had  made  by  a  notary  on 
behalf  of  his  client.  Desjardins  v.  Lamour- 
eux,  4  Que.  P.  R.  338. 

Action  for  aooonnt  —  Postponement 
till  after  discovery.  Canadian  Bank  of  Com- 
merce V.  McDonald  (Y.T.),  1  W.  L.  R.  271, 
506. 

Action  for  soods  sold  —  Exception  to 
form.] — ^A  plaintiff  suing  for  a  balance  of 
an  account  for  goods  sold  and  delivered,  with- 
out giving  at  the  time  of  service  of  process 
details  of  the  quantity,  quality,  nature,  and 
kind  of  the  goods  sold,  as  required  by  Rule 
of  Practice  56,  will,  on  an  exception  to  the 
form,  be  required  to  furnish  such  details  on 
pain  of  his  action  being  dismissed.  Savaria 
v.  Itosenfield,  7  Que.  P.  R.  15. 

Action  for  damases  —  C.  P.  123,] — 
In  an  action  for  damages  against  a  railway 
company,  plaintiff  is  bound  to  give  particu- 
lars on  the  following  allegations  of  his  de- 
claration :  '*  The  defendant  is  liable,  etc.. 
...  in  failure  to  take  proper  precautions 
to  avoid  an  accident,  and  in  not  following  a 
proper  method  of  doing  the  work  and  not 
properly  superintending  it."  Nemuse  v.  Can, 
Par,  Rw.  Co,  (1909),  10  Que.  P.  R.  408. 

Action  of  ojectnient  —  Defence  of  en- 
croachment,] —  A  general  allegation  of  en- 
croachment in  the  defence  to  an  action  for 
possession  of  land  may  be  the  object  of  a 
motion  for  particulars  shewing  when,  how, 
and  to  what  extent  the  plaintiff  has  en- 
croached upon  the  land  of  the  defendant. 
ValUe  V.  Prescott,  4  Que.  P.  R.  279. 

Adultery.! — In  an  action  for  separation 
from  bed  and  board,  an  allegation  stating 
that  the  defendant,  since  a  certain  time,  has 
kept,  and  still  keeps,  a  disorderly  house, 
where  she  habitually  commits  adultery,  is 
suflSciently  particularised,  and  the  plaintiff 
will  not  be  bound  to  give  dates  and  places 


where,  and  to  name  the  persons  with  whom. 
the  defendant  has  committed  adultery.  {7l^ai- 
ent  v.  Client,  2  Que.  P.  R.  453. 

Agreentent,     irritten     or     Torbal  — 

Costs.]  —  Upon  an  allegation  of  a  special 
agreement  entered  into  between  the  parties 
whereby  the  defendant  agreed  to  pay  interest 
upon  the  amount  of  an  account  for  goods 
sold,  the  plaintiff  will  be  ordered,  upon  mo- 
tion in  that  behalf,  to  state  whether  the 
agreement  was  in  writing  or  oral ;  and  it 
at  the  hearing  of  the  motion,  the  attorney  of 
the  plaintiff  declares  that  such  agreemeot 
was  made  orally,  the  motion  for  paiticalais 
made  by  the  defendant  will  be  granted  as  to 
costs  only,  and  a  certificate  of  such  declara- 
tion will  be  given.  Brosseau  v.  Dech^ne,  3 
Que.  P.  R.  109. 

Agrcentent,     irritten     or     Torbal  — 

Date  —  Partnership  dealings.] — ^The  state- 
ment of  claim  alleged  a  partnerabip  and 
a  dissolution,  and  claimed  an  accomit  of 
the  property  and  money  of  the  co-partner- 
ship which  had  come  into  the  hands  or  under 
the  control  of  the  defendant,  under  certain 
circumstances  set  out  in  the  statement  of 
claim: — Held,  that  the  defendant  was  ai- 
titied  to  know  whether  the  alleged  partner 
ship  agreement  was  in  writing,  and  the  date, 
but,  as  the  terms  set  out  in  the  statement  of 
claim  alone  constituted  the  plaintiff's  claiia 
any  other  terms  were  not  particulars  of  radi 
claim,  and  the  defendant  could  not  obtaui 
them  in  this  way  if  he  wishes  to  make  tbeoi 
available  for  a  defence.  But  the  defeodaBC 
was  not  entitied  to  particulars  of  the  trans- 
actions in  respect  of  which  the  plaintiff  al- 
leged that  the  defendant  became  possesMd 
of  partnership  funds.  They  were  not  neee?- 
sarj'  to  enable  him  to  put  in  his  defener. 
The  first  question  to  be  decided  was  whether 
there  had  been  a  partnership  which  had  ben 
dissolved,  and  the  next,  the  terms  of  it  If 
the  partnership  and  the  dissolution  were  ad- 
mitted or  proved,  an  order  for  accoondiur 
would  follow  as  a  matter  of  course,  and 
these  matters  would  come  up  before  the  Mu- 
ter. Auffuatinus  v.  Nerinckm,  16  Ch.  D.  13. 
followed.  Forbes  v.  Pearson,  20  C.  L.  T. 
413. 


—  Injury  bv  —  Ownership  — 
Provocation.] — In  an  action  for  damagei  re- 
sulting from  the  biting  of  a  dog,  the  defod- 
ant  pleaded  that  the  dog  was  her  bmlMUid's 
property,  and  not  hers,  and  farther  that  the 
biting  was  due  to  the  plaintifTs  provocatioiL 
On  motion  for  particulars  as  to  the  hus- 
band's ownership,  and  also  as  to  the  tine 
and  place  of  the  alleged  provocation  :-nfir«U> 
that  the  defendant  was  not  bound  to  gnt 
particulars  of  her  husband's  owner^p  of  the 
dog  in  question,  the  fact  not  being  penooal 
to  her,  and  the  plaintiff  being  able  to  obtaia 
further  information  by  examining  the  defend- 
ant for  discovery. — 2.  That  the  provocatiOB, 
in  the  absence  of  other  particnlars,  is  pre- 
sumed to  have  occurred  at  the  time  and  place 
where  the  plaintiff  was  bitten  by  the  dogi 
and  that,  therefore,  no  further  details  were 
required.  Hugson  v.  Statton,  2  Que.  P.  R. 
559. 


Attaehnient  bef  oro  Jndsmoat 

ce^lment  of  goods.] — ^A  defendant 
way  of  attachment  before  judgment 


Cow- 
by 
by 
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motion  demand  and  obtain  particulars  as  to 
aB^ged  acts  of  concealment  or  taking  away 
ci  gooda,  etc.,  and  the  place,  time,  and  nature 
of  sach  acts.  Oaudet  v.  Mainvi-lle,  2  Que. 
P.  R.  382. 


—  Action  on  —  Defence* — Release 
by  tHme  given  to  principal — Ratificaiion  of 
hreaekes — Securities,]  —  Action  on  a  bond 
by  the  defendant  as  surety  for  another.  The 
defendant  pleaded  that  the  plaintiffs  had  re- 
leased him  by  giving  time  to  the  principal 
to  make  certain  payments;  that  the  plain- 
titEs  had  ratified  and  confirmed  the  breaches 
of  tlie  bond  by  their  conduct  towards  the 
piineipal;  and  that  the  plaintiffs  held  cer- 
tain aecnrities  for  the  payment  of  such  sums 
as  might  be  found  due  in  the  action.  Par- 
ticulars (1)  of  the  occasions  when  time  was 
giTen*  and  whether  by  a  written  instrument 
or  otherwise,  (2)  of  the  acts  of  ratification 
and  confirmation  and  the  course  of  conduct 
relied  on,  (3)  of  the  securities  alleged  by  the 
defendant  to  be  held  by  the  plaintiffs,  were 
ordered.  McLaughlin  Carriage  Co.  v.  Gland, 
2D  O.  li.  T.  342. 


of  eontraot  —  Statement  of 
dsfliafe.] — In  an  action  for  damages  result- 
ing from  a  breach  of  contract,  an  allegation 
that  the  plaintiff  has,  through  the  breach, 
lost  hlfl  costom  and  a  large  sum  of  money, 
by  the  rain  of  his  business,  is  sufficiently 
particularised.  Oration  v.  Dagenais,  5  Que. 
P.  R-  261. 

OoiBjalaslon  *on  sale  of  sooda  —  In- 
formation in  possession  of  defendants. 
Blackley  v.  Rougier,  4  O.  W.  R.  153. 

OoMtoatatlon  of  opposition — Illegality 
of  debentures  of  raUtcay  company.] — Par- 
ticolam  will  be  ordered  to  be  given  of  a 
paragraph  in  a  contestation,  alleging  gener- 
ally the  illegality  of  an  issue  of  debentures 
of  the  execution  debtors,  a  railway  company, 
without  averring  in  what  the  illegality  in 
question  consists  of  an  oppositon  to  a  seizure. 
ConnoOy  v.  Baie  des  Chaleurs  Rw.  Co.,  4 
Que.  P.  R.  178. 

Cowsterolaim  —  Alternative  claim  — 
Postponement  —  Premature  motion — Quan- 
tum meruit.  Dixon  v.  Qarhutt,  9  O.  W.  R. 
392,  500,  586. 


Bmatacos  —  Plea  that  damage  caused  by 
tHaHmUfr*  own  acts.] — When,  in  pleading  to 
an  action  for  damages,  the  defendant  alleges 
that  if  the  plaintiff  has  suffered  any  damage, 
which  is  denied,  sucji  damage  is  due  to  his 
own  acts,  the  defendant  will  be  ordered  to 
sive  particulars  of  these  acts  of  the  plain- 
tiff, and  will  not  be  allowed  to  prove  other 
acts  than  those  which  he  enumerates.  Mont- 
rtdl  emd  ^t.  Lwivrence  Light  d  Power  Co, 
V.  SUShoeU,  5  Que.  P.  R.  148. 


—  Acknowledgment  of  debt 
sued  iwr  —  Prwnise  to  pay.] — The  Court 
win  not  order  particulars  of  an  oral  acknow- 
ledgment of  the  debt  sued  for,  alleged  by  the 
dechuntion  to  have  been  made  by  the  secre- 
tary of  the  defendant  company  in  the  name 
of  the  company,  nor  of  a  promise  to  pay 
made  in  the  same  way.  Montreal  Watch 
Csse  Co,  Y.  Imperial  Button  Works^  Lim- 
ited, 1  Que.  P.  R.  279. 


Declaration  —  Amendment.]  —  Parti- 
culars furnished  by  the  plaintiff  pursuant  to 
an  order  therefor,  will  not  be  set  aside  upon 
motion  because  they  amount  to  an  amend- 
ment of  the  declaration.  Fournier  v  Mar- 
tin, 6  Que.  P.  R.  288. 

Deelaration  —  A  s^ault  —  Names  of  per- 
sons present,]  —  When  a  declaration  is 
properly  drawn  with  sufficient  particulars, 
the  plaintiff  will  not  be  ordered  to  give  the 
names  of  the  persons  present  when  the  as- 
sault upon  whch  hp  bases  the  action  was 
committed.  Perron  v.  Thibault,  8  Que.  P. 
R.  438. 

Declaration  —  Damages  —  Jlfotion.l — 
The  absence  of  details  in  the  declaration  in 
an  action  for  damages  is  matter  for  a  motion 
for  particulars,  not  for  an  exception  to  the 
form.  Vary  v.  Village  of  Bordeaua,  8  Que. 
P.  K.  284. 

Declaration  —  Document  incorporated 
by  reference.] — ^A  motion  for  particulars  of 
the  declaration  will  be  dismissed,  if  suffi- 
cent  particulars  are  contained  in  a  document 
to  which  the  declaration  refers,  and  of  which 
it  therefore  forms  part.  Durand  v.  Lecours, 
8  Que.  P.  R.  418. 

Declaration  —  Money  lent  —  Writing 
signed  by  defendant.] — Where  an  action  is 
based  upon  a  document  signed  by  the  de- 
fendant, in  which  he  acknowledges  his  in- 
debtedness for  advances  made  to  him,  he 
cannot  require  the  plaintiff  to  give  particu- 
lars of  the  dates,  the  different  amounts,  and 
the  nature  of  the  advances,  at  least  until 
after  he  has  filed  his  defence.  Desbarats 
Advertising  Agency  v.  Qoblet,  10  Que.  P.  R. 
221. 

Declaration  —  Slander  —  Names  of 
persons  to  whom  uttered.] — ^The  object  for 
which  particulars  of  a  pleading  are  ordered 
is  to  prevent  surprise  and  to  afford  a  full 
and  fair  knowledge  of  the  matter  relied  upon. 
Hence  in  an  action  of  slander,  when  the  de- 
claration sets  forth  details  sufficiently  pre- 
cise to  inform  the  defendant  of  the  nature 
and  occasion  of  the  complaint,  the  plaintiff 
will  not  be  ordered,  on  a  motion  for  particu- 
lars, to  state  the  names  of  the  persons  before 
whom  he  alleges  the  slander  was  uttered. 
Lebel  v.  Tourgis,  33  Que.  S.  C.  231.  9  Que. 
P.  R.  133.  4  E.  L.  R.  415. 

Dedication  of  toivn  site  —  Public 
user.] — In  an  action  by  the  provincial  At- 
torney-General for  a  declaration  that  the 
public  had  a  right  of  access  to  the  sea  over 
the  embankment  of  the  Canadian  Pacific 
Railway  via  certain  streets  in  Vancouver,  it 
was  alleged  that,  in  1870,  Her  Majesty,  by 
the  officers  of  her  colony  of  British  Columbia, 
laid  out  and  planned  a  town-site  on  Burrard 
Inlet  and  dedicated  certain  parts  of  the 
town-site  to  public  uses : — JSeld,  that  the 
plaintiff  must  give  particulars:  (1)  Of  the 
authority  under  which  the  town-site  was 
laid  out.  (2)  Of  the  nature  and  dates  of 
dedication  and  by  whom  made;  and  (3)  of 
what  portions  of  the  town-site  were  dedi- 
cated. Atty.-Oen.  for  B,  C.  v.  Can.  Pac. 
Rw.  Co.,  10  B.  C.  R.  184. 
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Defamation  —  Juatification  —  Damaffet 
— Costa  —  Grounds  for  ordering  —  Surprise 
—  Ewception  to  form.] — A  motion  for  par- 
ticulars  assumes    that   the   cause   of   action 
is   sufficiently   set   forth;    the   defendant   ac- 
cepts and  desires  only  to  have  additional  or 
more   precise   information   in   order   to   pre- 
pare his  defence.     Such  a  motion  is  not  sub- 
ject  to   the   formalities   of  an   exception   to 
the  form,  from  which  it  is  different.     It  is 
a  motion  according  to  En^ish  law,  and  has 
always   been    admitted   in   Quebec  jurispru- 
dence;   it   is  a   matter  of  discipline   in   the 
conduct  of  causes  in  order  that  there  may 
be  no  surprise.    2.  Where  the  plaintiff  in  an 
action  for  libel  has  anticipated  the  defence 
and  undertaken  to  justify  the  act  of  which 
the  defendant  has  accused  him,   he  will  be 
ordered   to  give  particulars  of  his  grounds 
of  justification,  if  his  allegations  are  Tague. 
«3.   A  defendant,  on  motion  for  particulars, 
may  obtain  an  ordeir  that  the  plaintiff  shall 
make  more  precise  all  the  definite  or  vague 
allegations  which   he  has  made.     4.   If  the 
plaintiff  alleges  special  damage  he  must  give 
particulars  of  it.     5.  The  plaintiff  in  an  ac- 
tion for  libel  claimed  a  lump  sum  of  $25,- 
000  damages   to  his  reputation,  his  honour 
and  his  property : — Held,  that  he  should  give 
particulars   of   the  special   damage   intended 
to  be  covered  by  these  words.    6.  The  plain- 
tiff claimed  also  $25,000  damages  as  "effec- 
tivement"    caused    by    the    libeL      He    was 
ordered    to  declare   whether   he  intended   to 
claim    some    special    damage,   and   if   so    to 
;?ive    the   particulars   of  it;   but  if  general 
(lamagss  only,  particulars  would  not  be  ne- 
cessary.    7.    In    an    action    for   defamation 
the  plaintiff  stated  that  the  defendant  had 
defamed    him    before    several    persons.      He 
was  ordered  to  give  the  names  of  these  per- 
sons, if  he  knew  them,  and  also  the  dates. 
The   defendant   has   a   right   to   all   the   in- 
formation which  the  plaintiff  possesses.     8. 
The  costs  of  a  motion  for  particulars  should 
be  in  the  cause.        Ghicoutimi  Pulp   Co,  v. 
Price,  25  Que.   S.   C.  351. 

Defamation  —  Pleading — Justification.] 
— Action  for  damages  by  an  architect  who 
alleged  that  the  defendant  had  accused  hftn 
of  acting  in  a  dishonourable  manner  in  re- 
lation to  certain  tenders  which  he  had  com- 
municated to  the  tenderers  to  the  prejudice 
of  the  defendant.  Among  other  defences  the 
defendant  alleged  that  it  was  justifiable  to 
believe  that  the  plaintiff  had  acted  in  an  irre- 
gular manner.  Upon  a  motion  for  particu- 
lars:— Held,  that  a  defendant  who  pleads 
justification  will  be  required  to  declare  upon 
what  facts  the  justification  rests.  Tanguay 
V.  Oaudry,  3  Que.  P.  R.  255. 

Dofanlt  —  Dismissal  of  action.} — If  a 
plaintiff  neglects  to  give  the  particulars 
which  he  has  been  ordered  to  give,  and  if  the 
allegations  which  he  has  thus  neglected  to 
supplement  constitute  the  whole  action,  the 
other  allegations  being  general  and  simply 
introductory,  his  action  will  be  dismissed 
upon  motion.  Gravel  v.  Lafontaine,  5  Que. 
P.   R.   82. 

Default  of  delivery  —  Dismissal  of 
action,] — Where  a  plaintiff  has  been  ordered 
to  give  particulars  of  the  damages  which  he 
claims,  and  neglects  to  do  so,  his  action  will 


be,  on  motion,  dismissed  with  cmts,  ^aTiag 
the  right  to  apply.  Lalonde  t.  Orwmd  Trmmk 
Rw,  Co.,  2  Que.  P.  R.  514. 

Default  of  pleading  —  WoH^^r.]— A 
defendant  who  has  not  pleaded  to  tiie  de- 
claration within  the  time  allowed  moet  be 
held  to  have  waived  any  irregularity  in  the 
dedaration  and  to  have  accepted  aa  auflkieBt 
the  particulars  given  by  the  dedaration,  aad 
it  is,  after  the  lapse  of  such  time,  too  late 
to  move  for  further  particulars.  B^iertg 
V.  Whelan.  2  Que.  P.  R.  432. 

Default  of  pleading  —  Waiver.]— A 
motion  for  particulars  cannot  be  gnafced 
after  the  time  for  pleading  to  the  meriti  has 
expired.     Clement  v.  Clement,  2  Que.  P.  R. 


Demand  — Stage  of  cause  —  PreUwUttmrjf 
demand— 1  Edw,  VII.  c.  SA  {Q.)}—'S%e  stat- 
ute 1  Bdw.  VII.  c.  34  (Q.)  dedaies  impli- 
citly that  a  demand  of  particDlara  by  way  of 
motion  before  the  Court  is  not  a  prelioiaaiy 
demand,  and  therefore  it  may  be  inade  at  any 
sta^e  of  the  cause,  even  durini;  the  triaL  Tke 
decision  of  the  Court  in  L*AUianoe  NmH&meh 
V.  L'Union  Franeo-CanadieHne,  10  Que.  K. 
B.  116,  is  no  longer  to  be  followed. — Judg- 
ment in  33  Que.  S.  C.  477,  9  Que.  P.  R.  206» 
reversed.  Landry  v.  Turgeon,  17  Que.  K.  B 
372,  9  Que.  P.  R.  346. 

Deniand  —  Time  —  DepotiL} — A  de- 
mand of  particulars  is  in  the  nature  of  a  pre- 
liminary exception,  and  therefore  most  be 
made  within  the  time  fixed  for  the  fiUag  of 
such  exceptions  and  be  accompanied  by  a  de- 
posit. (But  see  1  Edw.  VII.  c.  34).  AOi- 
ance  Rationale  v.  Union  Franco^a m ■  disase, 
10  Que.  Q.  B.  116. 

False  audit  —  Damages  for.} — Jn  ta 
action  to  recover  damages  because  the  defen- 
dant, being  auditor  of  a  bank,  baa  certiiied 
false  reports  of  the  finandal  standing  of  die 
bank,  the  plaintiff  alleging  that  he  baa  tc 
cepted  the  position  of  diiiector  of  the  bank 
upon  the  faith  of  such  reports,  and  that  be 
has  been  called  upon  as  director  to  pay  t 
certain  sum  to  identify  the  creditors  and  de 
positors  of  the  bank,  the  defendant  is  oititled 
to  particulars  from  the  plaintiff  shewing: 
what  are  the  false  items  in  such  reports;  bow 
and  at  what  dates  the  defendant  has  ackaow- 
ledged  his  liability ;  when  and  to  whom  tfce 
plaintiff  has  paid  the  sum  indicated — hat 
the  defendant  cannot  require  to  have  indi- 
cated to  him  the  exact  ngures  of  the  iteni 
alleged  to  be  false.  Pr^fontaine  T. 
3  Que.  P.  R.  157. 


Filing  —  Service  —  Time.} — ^1 
served  within  the  time  fixed  by  an  order  le- 
quiring  them  to  be  delivered  will  not  be  set 
aside  because  not  filed  in  Court  until  the 
day  after  the  last  day  fixed  by  the  oider. 
ValUe  V.  VaU4e,  6  Que.  P.  R.  306l 

Fire  insuranoe  poliey  —  Falsificttioa 

of  stock  lists — ^Amount  of  over-statenents — 
Motion  for  particulars — ^Affidavit  in  support 
Quebec  Bank  y.  Pkcmuf  Int.  Co.,  3  O.  W.  R. 
603. 

Further  partieulars  —  Interpleader  is- 
sue— Credits — Settled  aoooont.  Taws  ▼. 
Seguin,  1  O.  W.  R.  14,  56. 
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Gift  —  Oppositional — ^An  opposant  who 
dedaree  that  he  is  the  owner  of  an  article 
seized,  having  received  it  as  a  srift  from  a 
person  other  than  the  execution  debtor,  and 
who  has  no  writing  evidencing  the  gift,  will 
not  be  ordered  to  give  farther  particulars  of 
the  gift.  Turner  v.  Bradshaw,  6  Que.  P.  R. 
277. 

Iiij-Bxy  to  person  —  Damages — ^Ifo^on 
— Caeie,^ — The  defendant  in  an  action  for 
damages  for  injury  to  the  person  is  entitled 
to  particulars  where  the  plaintiff  adds  to  his 
enumeration  of  the  damages  the  words  "  et 
eaieray — 2.  In  such  action  the  plaintiff  is 
not  obliged  to  famish  details  of  the  amount 
of  damage  which  he  alleges  he  has  suffered  in 
respect  of  his  health,  his  enjoyment  of  life, 
and  for  medical  expenses. — 3.  Where  the 
motion  succeeds  only  as  to  part  of  the  par- 
ticulars sought,  the  applicant  is  not  entitled 
to  ooets.  McDonald  v.  Vinebergt  3  Que.  P. 
R.  20& 


—  Time  for  moving.] — If 
the  defendant,  having  obtained  an  order  for 
particnlars  of  the  plaintiff's  demand,  wishes 
to  move  against  the  particulars  delivered  on 
the  groxmd  of  insufficiency,  he  must  do  so 
withhi  three  days  after  delivery.  Underwood 
V.  OkUde,  16  Que.  S.  0.  412. 

Iflsve — ^Attack  on  conveyance.    McKinnon 
V.  Richardson^  2  O.  W.  R.  244,  275. 


—  Crown  —  Defence  to  petition 

of  right.     Cartwrighi  v.  Rex   (B.O.),  1  W. 
L.  R.  82, 

Meekmnios'  lien  action  —  Defects  in 
work — Examination  for  discovery.  King  v. 
Georgetown  Floral  Co..  3  O.  W.  R.  587. 


_  —  Payments  —  Consideration 
— Proof  of  agency.] — ^The  action  was  to  set 
aside  a  deed  and  for  a  declaration  that  two 
certain  mortgages  had  been  paid,  or  in  the 
alternative  for  redemption.  The  defendants 
pleaded  that  the  plaintiff,  being  bed-ridden 
for  a  number  of  years,  had  appointed  one  of 
the  defendants  his  agent  to  transact  business 
for  him ;  that  the  consideration  of  one  mort- 
gage was  money  lent  by  the  defendant  M. 
to  the  plaintiff;  that  the  defendant  M.  was 
assignee  of  the  other  mortgage;  that  he  had 
given  fuU  conrideration  therefor  to  the  mort- 
gagee ;  and  that  he  had  also  paid  to  the  plain- 
tiff the  full  consideration  for  the  deed  sought 
to  be  set  aside.  The  plaintiff,  on  affidavit, 
denied  knowledge  of  payments  and  considera- 
tion alleged: — ield,  that  the  defendants 
shoold  give  particulars  shewing  whether  the 
alleged  aathorization  to  the  agent  was  in 
writing,  and  the  date;  also  dates  and  items 
of  money  alleged  to  have  been  lent  to  the 
plaintiff,  dates  and  items  of  payments  for 
mortgage  of  which  the  defendant  M.  was  as- 
signee; and  how,  when,  and  in  what  manner 
the  consideration  for  the  deed  mentioned  in 
the  statement  of  claim  was  paid.  Robert  v. 
Miller  (No.  1),  20  C.  L.  T.  40». 


for   —   Affidavit   —   Notice   of 

reading — ^Date  of  filing — Ck>ntract — Interest 
--Offers.    Martin  v.  Moody,  2  O.  W.  R.  153. 


for  —  Can  defendant,  foreclosed 
from  pleading,  make  such  a  motiont—-0.  P. 
129,  1$7,  205.} — ^A  defendant  who  has  not 


filed  his  plea  and  who  has  been  foreclosed 
from  so  doing  cannot  make  a  motion  to  obtain 
further  particulars  respecting  plaintiffs  de- 
claration without  first  asldng  that  he  be  re- 
lieved from  the  foreclosure.  Lerige  Y.  Suave 
(1910),  12  Que.  P.  R.  148. 

Motion  for  —  Damages  for  injury  to 
property.] — In  an  action  for  damages  for  in- 
jury caused  to  his  property,  the  plaintiff  will 
be  ordered,  upon  motion,  to  furnish  a  state- 
ment indicating  separately  each  item  of  dam- 
ages making  up  the  whole  sum  claimed.  Her- 
tel  v.  Foley,  4  Que.  P.  R.  334. 

Motion  for  —  Deposit  —  Trial  —  Ad- 
journment.]— ^A  deposit  is  required  with  a 
motion  for  particulars.  Upon  application,  at 
the  hearing,  by  the  party  moving  for  particu- 
lars, to  be  lUlowed  to  make  such  deposit, 
the  dSUh^ri  will  be  discharged  for  that  pur- 
pose. Lalonde  v.  Qrand  Trunk  Rw.  Co.,  2 
Que.  P.  R.  449. 

Motion  for  —  Diligence.] —  A  motion 
for  particulars  is  in  the  nature  of  a  prelim- 
inary plea,  and  must  be  made  with  diligence. 
Raymond  v.  Whithall,  6  Que.  P.  R.  209. 

Motion  for  —  Emoeption  to  the  form — 
Notice — ueposit — Certificate.]  —  Every  mo- 
tion for  particulars,  whether  urged  against  a 
declaration,  a  pleading  or  a  paragraph  of  a 
pleading,  is  necessarily  founded  on  the  in- 
sufficiency of  the  allegation  attacked,  and  is 
therefore  in  its  nature  an  exception  d  la 
forme,  and  falls  under  the  rule  of  Art.  164, 
C.  P.  C,  requiring  notice  thereof  to  be  served 
within  three  days,  and  presentment  to  be 
made  as  soon  as  possible  after  the  delay  to 
which  the  opposite  party  is  entitled.  Such 
motion  must  be  accompanied  with  a  certifi- 
cate of  deposit.  Loomis  v.  Sun  lAfe  Assce. 
Co.,  18  Que.  S.  C.  329. 

Motion  for  —  lAhel  —  Articles  in  news- 
paper— Joint  damages  asked  hy  h%$shand  and 
wife—C.  P.  12S.]—Held,  1.  In  an  action  for 
libel  against  a  newspaper,  it  is  not  sufficient 
to  give  the  purport  of  the  artides  which 
plaintiff  alleges  to  be  libellous;  but  defend- 
ant is  entitled  to  know  in  which  articles  of 
the  paper  the  alleged  libel  appeared. — 2.  If 
husband  and  wife  claim  a  fixed  amount  of 
damages  caused  by  a  libel,  the  defendant  is 
entitled  to  know  how  much  damage  was  suf- 
fered by  the  male  plaintiff,  how  much  by 
the  female  plaintiff  and  how  much  is  claimed 
by  each  of  them.  Patron  v.  La  Cie  '*  La 
Vigie  "   (1910),  11  Que.  P.  R.  268. 

Motion  for  —  Notice  of  suit  —  City  of 
Montreal — Damages  for  hasty  arrest — C.  P. 
123;  7  Edw.  VII.,  c.  6S,  s.  4^.]— In  an  ac- 
tion of  damages  directed  against  the  city  of 
Montreal  for  imprudent  arrest  it  is  not  neces- 
sary to  give  a  preliminary  notice. — If,  in  a 
plea  to  an  action  in  damages,  the  defendant 
sets  up  plaintiff's  fault  and  negligence,  and 
dtes  in  support  thereof  certain  parts  of  the 
declaration,  the  defendant  will  not  be  ordered 
to  furnish  further  particulars  than  those 
contained  in  his  plea.  Dupuis  v.  Montreal,  11 
Que.  P.  R.  183. 

Motion  for  —  Order  —  Amendment  of 
pleading — Coats.] — ^A  motion  for  particulars 
is  not  an  answer  to  a  pleading,  and  a  plead- 
ing can  be  changed  or  amended  once  without 
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costs,  without  leave  of  a  Jadge,  after  service 
of  notice  of  a  motion  for  particulars  of  the 
original  pleading,  and  even  after  an  order 
for  particulars. — Ck>st8  will  be  given  upon  a 
motion  to  strike  out  a  paragraph  of  a  plead- 
ing whereof  particulars  have  been  ordered 
and  have  not  been  furnished.  OodviUe  v. 
Wooda.  3  Que.  P.  R.  233. 

Motion  for  —  Statement  of  claim^AC' 
tion  for  personal  iervices — Contract  of  hiring 
— Evidence  of — Services  rendered  —  Discov- 
ery.]— Plaintiff  brou^t  action  to  recover  for 
personal  services.  Defendants  denied  any 
knowledge  of  any  contract  of  hiring  or  of  ser- 
vices rendered,  and  moved  for  particulars  of 
statement  of  claim  before  pleading.  Master 
in  Chambers  held^  that  they  were  entitled  to 
particulars  as  to  the  contract  of  hiring  but 
that  particulars  as  to  services  rendered  could 
be  had  on  examination  for  discovery.  Bart- 
lett  V.  Bartlett  Mines  (1910),  16  O.  W.  R. 
947,  2  O.  W.  N.  46. 

notion  for — Time.] — A  motion  for  par- 
ticulars, not  being  in  its  nature  a  prelimin- 
ary plea,  may  be  made  after  the  lapse  of  the 
time  prescribed  for  the  filing  of  such  a  plea. 
yeven  v.  People*8  Telephone  Co.,  20  Que.  S. 
C.  538. 

Motion  for  —  Time  for  answering  plea 
— Lapse.] — ^A  party,  having  neglected  to  file 
with  his  inscription  in  law,  or  within  the 
delays,  his  answer  to  a  plea,  is  de  facto  fore- 
closed from  doing  so,  and  cannot  make  a 
motion  for  particulars.  Demers  v.  Brien  dit 
Durocher,  7  Que.  P.  R.  467. 

Motion  for  loave  to  Hlo  partionlara, 

after  the  delay  granted  for  so  doing  has  ex- 
pired, should  specify  the  reasons  which  pre- 
vented the  moving  party  from  complying  with 
the  previous  order  of  the  Court  within  the 
given  delay,  and  it  must  also  be  supported 
by  an  aflSdavit.  Levasseur  v.  Can.  JPoc  Rw. 
Co.  (1911),  12  Que.  P.  R.  221.  17  R.  S. 
n.  8.  175. 

M€»tion  for  necessity — It  should  he  al- 
leged— C.  P.  12S.] — A  party  has  a  right  to 
have  only  such  particulars  as  are  absolutely 
necessary  to  him  to  enable  him  to  answer  to 
the  allegations  of  the  opposite  party;  sudi 
necessity  should  be  set  out  in  the  motion  for 
particulars.  Chase  v.  Knight  (1911),  12 
Que.  P.  R.  206. 

Motion  for  order  to  deliver  —  Full 
facts — Evidence  at  trial — Denial  of  validity 
of  pUUntiff*s  patents  —  Further  and  better 
particulars  on  other  matters  —  Want  of 
novelty  of  patent.] — Cartwright,  Master  (17 
O.  W.  R.  626.  2  O.  W.  N.  336).  granted 
order  for  delivery  of  particulars  of  state- 
ment of  defence,  but  refused  to  strike  out 
defendant's  pleadings  attacking  the  validity 
of  certain  patents  for  inventions. — ^Riddell, 
J.,  held,  that  the  defendants  could  deny  the 
validity  of  the  patents  under  and  according 
to  the  process  of  which  the  defendants  were 
said  to  be  manufacturing;  that  the  defend- 
ants could  also  counterdaim  to  get  rid  of 
the  patent  as  against  them. — See  judgment 
in  S.  C.  on  similar  pleadings,  16  O.  W.  R. 
57,  21  O.  L.  R.  166.  1  O.  W.  N.  773 :  Duryea 
v.  Kaufman  (1910),  17  O.  W.  R.  1055,  2  O. 
W.  N.  476. 


Motion  for  partionlnre  —  Affidavit  — 
The  necessity  of  particulars — C.  O.  P.  ItS.] 
— When  the  plaintiff  wishes  to  know  wiwdier 
certain  contracts  or  agreements,  which  tiw 
defendant  alleges  passed  between  him  and 
the  plaintiff,  were  verbal  or  in  writing,  be 
should  allege,  in  his  motion  for  particalaii, 
that  such  details  are  necessary,  ai^d  smppom 
his  motion  by  affidavit ;  because,  to  enable  a 
party  to  a  suit  to  admit  or  deny  or  explain 
such  allegations,  it  is  apparency  necessaiy 
that  such  party  should  be  informed  in  wliat 
manner  or  form  the  arrangements  were  made. 
Stewart,  Howe  d  Meek  Co.  v.  Pollock.  11 
Que.  P.  R.  27. 

Motion  for  partienlars  —  Ukel  — 
Articles  in  newspaper— ^oint  damages  asked 
by  husband  and  wife — C.  P.  12S.] — In  an  ac- 
tion for  libel  against  a  newspaper,  it  is  not 
sufficient  to  give  the  purport  of  the  artidcs 
which  plaintiff  alleges  to  be  libellous;  hot 
defendant  is  entitled  to  know  in  which 
articles  of  the  paper  the  alleged  libel  ap- 
peared. If  husband  and  wife  claim  a  fixed 
amount  of  damages  caused  by  a  libel,  the 
defendant  is  entitled  to  know  how  much  dam- 
age  is  suffered  by  the  male  plaintiff,  bow 
much  by  the  female  plaintiff,  and  how  much 
is  claimed  by  each  of  theoL  Patron  v.  '*  La 
Vigie"  (x910),  11  Que.  P.  R.  288. 

Motion  for  partienlars  of  etateaent 
of  elaim  —  Plaintiff  entitled  to  know  what 
case  he  has  to  meet  at  trial — Particulars  to 
be  given  in  4  days — If  foreman  is  exandned, 
motion  enlarged — Costs  in  cause.  Otbsan 
V.  Toronto  Bolt  d  Forging  Co.  (1910),  17 
O.  W.  R.  412,  2  O.  W.  N.  257. 


Motion  for  partienlars  on^t  to  W 
elear  and  lexpUeit  —  Making  up  the  or- 
count.] — A  motion  asking  the  defendant  to 
render  an  account  '*  to  produce  tiie  orders 
and  vouchers  wanted,  and  necessary  for  the 
support  of  his  said  account,  and  to  furnish 
particulars  of  the  charges  therein  set  forth, 
with  dates,"  is  insufficient  and  too  vagpe:  it 
does^  not  indicate  what  items  are  lacking  in 
precision  and  does  not  ask  for  the  production 
of  any  orders  and  vouchers  distinct  and  d<^ 
termined.  Desrosiers  v.  Lariviert  (1909>. 
10  Que.  P.  R,  334. 

Motion  presented  after  tl&o  delsyi 
have  expired  to  answer  a  plea — C.  P. 

12$,  196.  iP8.]— The  Court  will  not  grsnt  t 
motion  for  particulars  made  by  the  plaintiff 
if  the  motion  is  only  presented  after  the  de- 
lays to  file  an  answer  to  the  plea  have  ex- 
pired. Biron  v.  Biron  (1910),  11  Que.  P.  E. 
258. 

Motion  to  rejeot  partienlars  —  Dt- 

lay—C.  C.  P.  123,  164.]— A  motion  to  reject 
as  insufficient,  particulars  furnished  in  ac- 
cordance with  an  order  of  the  Court,  will 
be  dismissed  if  it  is  made  after  the  expiry  of 
three  days  from  the  ffiing  of  the  said  partico- 
lars.  Montreal  v.  Montreal  Terminal  Rv. 
Co.,  11  Que.  P.  R.  63. 

Mnnieipal  eorporations  —  Bighwey 
Injury  to  persons — Precautions  —  Contribm- 
tory  negUgence — Climatic  causes — Casts.]— 
In  an  action  against  the  corporation  of  the 
city  of  MontreaJ  to  recover  damages  for  m- 
juries  received  in  an  accident  the  defendsali 
are  not  obliged  to  particularize  the  pRcao- 
tions  which  they  say  they  took,  such  precta- 
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Uons  beinff  defined  by  the  city  by-laws.  2. 
But  the  defendants  are  obliged  to  explain  in 
what  the  default  of  the  plaintiff  consists  and 
the  uncontrollable  climatic  causes  to  which 
uiey  attribate  the  accident.  3.  No  costs  will 
be  siTen  upon  a  motion  for  particulars  grant- 
ed in  part  only.  MatihewM  v.  City  of  Mon^ 
treal,  3  Que.  P.  R.  349.  ^    J        ^ 

Keglisenee  —  Knowledge.] — Particulars 
are  ordered  for  the  purpose  of  forwarding  the 
applicant's  case,  and  not  to  hamper  the 
IMirty  ordered  to  give  them.  When  a  plain- 
tiff is  ordered  to  give  particulars  of  negli- 
gence  which  are  essentially  within  the  de- 
fendant's knowledge,  the  order  may  provide 
that  the  plaintiff  shall  not  be  confined  at  the 
trial  to  the  particulars  given.  Alaska  Pack- 
erg*  A»9O0iation  v.  Spencer,  9  B.  C.  R.  473. 

Heslisenoe  —  Personal  injuries — Heads 
0/  damage  —  Admission  of  Uahility.}  —  A 
plaintiff  who  claims  damages  for  injuries 
canaed  by  an  accident,  must  give  particulars 
of  the  amounts  which  he  claims:  (1)  for 
medical  services,  nursing,  and  medicines; 
(2)  for  injury  to  his  clothing ;  (3)  for  other 
injories  alleged  in  his  declaration.  2.  A 
plaintiff  will  be  ordered  to  furnish  particu- 
lars of  the  time  and  place  at  which  the  de- 
fendant admitted  owing  him  or  promised  to 
pay  him  the  amount  claimed,  or  at  the  least 
to  indicate  the  circumstances  in  which  such 
promiae  was  made.    Poole  v.  Hogan,  5  Que. 

Hesligrenoe  —  Pleading.] —  In  an  ac- 
tion for  damages  for  personal  injuries,  jpara- 
graph  5  of  the  statement  of  claim  contained 
allegations  of  negligence  which  might  not 
have  been  particulars  of  the  negligence  al- 
leged in  paragraphs  3  and  4 :— JTeW,  that  the 
plaintiff  must  give  particulars  or  else  state 
that  they  were  to  be  found  in  paragraph  5. 
^ngsweU  v.  Crow's  Nest  Pass  Coal  Co.,  9 
B.  G.  R.  518. 


_  _)noe  —  Rule  278  (c.)]  —  The 
statement  of  daim  alleged  negligence  by  the 
defendants  in  the  construction  of  a  ditch 
along  the  highway  in  front  of  the  plaintiff's 
land  and  neglect  to  keep  such  ditch  in  repair, 
m  consequence  of  which  a  larger  quantity  of 
water  was  brought  on  to  the  plaintiff's  land 
wan  would  otherwise  have  naturally  flowed 
thereon.  On  motion  for  particulars: — Held, 
that  Rule  278  (c)  was  not  applicable;  it 
only  applied  to  a  case  where  a  defendant 
would  under  the  former  practice  be  entitled 
as  to  course  to  an  order  for  particulars.  Al- 
though there  seemed  to  be  a  tendency  to 
grant  orders  for  particulars  in  cases  of  tort 
more  freely  than  formerly,  there  must  still 
la  each  case  be  some  special  reason  shewn 
why  the  order  should  be  made.  The  bare 
statement  that  the  absence  of  particulars  em- 
barrasses the  defence,  or  that  the  defendants 
cannot  frame  their  statement  of  defence  with- 
out the  particulars,  is  insufficient.  Miller 
j'  *"*^^«'**<^P«'»*y  of  Westhoume,  20  C. 


fo»  —  Affidavit — Action  for  tort.] 
—On  an  application  for  an  order  for  parti- 
cmars  of  the  plaintiff's  daim  in  an  action  of 
tort,  setting  forth  at  least  such  facts  as 
would  satisfy  a  Judge  that  tLe  defendants 
would  be  embarrassed  in  their  defence  with- 
c^ja-— 108. 


out  such  particulars  and  that  justice  requires 
th^r  delivery.  An  affidavit  by  the  defend- 
ants solicitor  that  he  believes  the  defendants 
cannot  frame  their  defence  without  any  state- 
ment of  particulars  is  not  suffident  to  war- 
rant the  making  of  such  an  order.  Brown 
l^f^i  T^e**er»  Rw.  Co.,  26  L.  T.  N?  S 
dys.  followed.  Miller  v.  Rural  Municipality 
It.  Yo^'*^^'^^*  20  C.  L.  T.  394,  13  M^  l! 

Order  for  —  Appeal ]— There  is  no  ap- 
peal from  an  interlocutory  judgment  ordering 
a  party  to  furnish  certain  details  and  docu- 
nients  m  support  of  his  dedaration.     ViUaae 

Jesus  d  Mary,  7  Que.  P.  R.  64. 

Order  for  —  Dies  non  juridicus  —  En- 
forcement  pentHng  oppeaZ.]-~Particulars  not 
having  been  dehvered  pursuant  to  an  order. 
It  was  contended  by  the  defendant  that  the 
order  was  bad,  having  been  made  on  Dom- 
inion Day,  and  that  it  ought  not  to  be  en- 
forced while  an  appeal  against  it  was  pend- 
ing:--neld,  that  neither  objection  could  pre- 
vail m  these  proceedings.  An  appeal  is  not 
a  stay,  and  an  order  is  good  until  reversed. 
It  was  ordered  that  the  defendant  should 
deliver  the  particulars  within  twenty  days 

If  1.?^  *^  ^^^^  .  *^®™  ^^<"*  the  trial 
^U  X  *^^^°'  ^'V^'  *^  default  of  delivery, 
nntfs  ?  paragraphs  of  the  defence  of  which 
particulars    had    been    ordered    should     be 

[1893]  1  Q.  B.  185,  followed.  McLaughlin 
Carnage  Co.  v.  Oland,  20  C.  L.  T.  409. 

^J^^^^  XT®''. ^f*'®'®  *'*»!  —  Limiting 
nli^^'^'^V^^^it^^^^^y  -  Striking  out  ev^ 
dence.    Bell  v.  Morrison,  5  O.  W.  B.  266. 

Q^?!***?*  •otlon  —  Demand  —  Time  for— 
W.  R.  ""^i^^    •     ^^^"*  ^-  Leonard,  3  O. 

Patent  for  iaTention  —  Action  for  in- 

frtngement— Defence  —-  Want  of  novelty  — 
Speoificattons.]— Action  for  infringement  of 

noS*!?'^*  /"^^V.  *^^  exdusive  rights  within 
Canada  of  making  and  selling  a  certain  im- 
proved   machine.     Paragraph   3   of   the   de- 
fence: That  the  appliances  making  up  the 
machine  are  all  well  known  mechanical  ap- 
pUances  m  use  for  many  years  prior  to  the 
date  of  the  plaintiffs'  patent.    4.  That  there 
IS  no  specification  in   the  plaintiffs'   patent 
covering  a  graduated  series  of  fixed  chisels 
or  cutters,  and  that  such  a  series  was  not. 
at  the  date  of  the  patent,  either  novel  or  the 
subject  of  a  patent  under  the  Patent  Act  of 
Canada.     5.  That  the  mechanical  devices  in 
the  plaintiffs'  machine  alleged  to  have  been 
infringed,  are  not  covered  by  the  specifica- 
tions set  out  in  the  plaintiffs'  patent  .—Held 
that  greater  degree  of  particularity  was  re- 
quired m  respect  of  the  defences  set  up  in 
particulars  of  breaches,  the  object  being  to 
limit  the  expense  to  the  parties,  and  to  pre- 
vent patents  being  upset  by  some  unexpectpd 
turn  of  the  evidence.     2.  Particulars  of  the 
allegation  of  want  of  novelty  must  be  given, 
aa  tiiey  might  not  ibe  within  the  knowledge  of 
tiie  patentee.     3.  If  the  defendants  knew  a 
particular  defect  in  the  spedfication  as  to 
the  nature  of  the  invention,  and  the  specifica- 
tion did  not  sufficiently  describe  the  inven- 
tion m  that  regard,  they  should  point  it  out 
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in  order  that  the  plaintiffs  mi^ht  not  be  taken 
by  surprise.  Jones  v.  Oalhraith,  22  O.  L.  T. 
76. 

Petition  of  rUih-t  —  Commission  on 
sale  of  treasury  bills  and  bonds — Names  of 
purchasers — Dates  of  sales  —  Prices  paid — 
Particulars  for  pleading — Delay.  Coatea  v. 
Rex,  10  O.  W.  R.  462, 

Plea  —  Motion  —  Specification  —  Ne- 
cessity— Affidavit.] — In  moving  for  particu- 
lars of  a  plea  the  plaintiff  must  state  what 
particulars  he  requires  to  enable  him  to 
reply,  and  must  also  allege  the  necessity  of 
such  particulars.  The  motion  must  be  sup- 
ported by  an  affidavit  See  Art.  123,  C.  P. 
Landry  v.  Turgeon,  9  Que.  P.  R.  140. 

Replevin   for  boohs   and   papers   — 

Master  and  servant  —  Common  knowledge. 
Morang  v.  Hopkins,  2  O.  W.  R.  285,  703. 

Reply  —  Close^of  pleadings.] — ^After  the 
close  of  the  pleadings  particulars  will  only 
be  ordered  when  it  is  shewn  by  affidavit, 
or  otherwise,  independently  of  the  pleadings, 
that  they  are  required  for  the  purpose  of  sav- 
ing expenses  or  preventing  surprise  at  the 
trial.— ^mif^t  v.  Boyd,  17  P.  R.  463.  Girou- 
ard  V.  Fitzgerald,  37  W.  R.  55,  and  Bank 
of  Toronto  v.  Insurance  Co.  of  North  Amer- 
ica, 18  P.  R.  27,  followed.  Rat  Portage 
Lumber  Co.  v.  Equity  Fire  Insurance  Co.,  6 
W.  L.  R.  3,  17  Man.  L.  R.  33. 

Residenee  of  Itnsband  of  defendant 

— Motion — Costs.]  —  A  woman  sued  as  a 
widow  who  plends  that  her  husband  is  still 
living,  must  indicate  the  domicil  or  actual 
residence  of  hor  husband,  and  if  she  swears 
that  she  does  not  know  it«  she  will  be  ordered 
to  pay  the  costs  of  a  motion  for  particulars. 
Merrill  v.  Laprade,  6  Que.  P.  R.  271. 

Sednetion  —  Spedal  damage  —  Stage  of 
action — Cross-e^'amination  on  affidavit.] — In 
an  action  for  seduction,  where  the  defendant 
denied  upon  affidavit  the  plaintifiTs  allega- 
tions, an  order  for  particulars  to  be  given 
by  the  plaintiff  was  made  before  the  defence 
was  filed.  Knight  v.  Engle,  61  L.  T.  R.  780, 
followed.  Such  affidavit  being  filed  as  an  evi- 
dence of  good  faith  only,  and  it  not  being  the 
duty  of  the  Court  to  determine  on  the  motion 
the  truth  of  the  facts  deposed  to,  an  enlarge- 
ment of  the  motion  for  cross-examination  was 
refused.  Oamhell  v.  Heggie,  24  C.  L.  T.  91, 
2  O.  W.  R.  1174.  3  O.  W.  R.  49,  412;  A. 
V.  ft.,  7  O.  L.  R.  73. 

Slander  action — Particulars  of  grounds 
of  belief — Privilege — Bona  fides — Apology — 
,9  Ed.  VII.  c.  40,  s.  4.]— Held,  that  if  the  de- 
fendant did  not  eliminate  the  statement  as  to 
his  full  belief  of  the  truth,  he  should  give 
particulars  of  the  grounds  of  his  belief:  If 
he  pleads  simply  privilege  without  allegation 
as  to  dona  fides  and  truth,  particulars  will 
not  be  ordered.  As  to  the  plea  of  apology 
there  is  no  need  to  add  words  qualifying  the 
written  apology,  which  he  has  pleaded.  Har- 
rison V.  MadiU  (1910),  15  O.  W.  R,  593. 

Statentent  of  elaim  —  Action  against 
bank  directors — Responsibility  for  losses  of 
bank — Material  facts  sufficiently  alleged  for 
purposes  of  pleading  —  Facilitating  trial  — 
Preventing  surprise.  Ontario  Bank  v.  Cock- 
ftum,  11  O.  W.  R.  105,  972. 


Statenient  of  elaim — Action  for  dam- 
agea — Injury  to  person — ^ExpeiiBes  for  medi- 
cal treatment — Nursing — Loss  of  time — Ib- 
jury  to  vehicle  and  harness — Owing  to  defects 
and  obstructions  of  highway.  BtHweR  ?. 
Houghton,  M.-in-C.  (1910),  1  O.  W.  N.  801 

Statenient  of  olaint  —  Action  for  negli- 
gence— Defects  in  electrical  appliances — ^Ex- 
amination for  discovery.  Stone  t.  Ottaw 
Electric  Co.,  2  O.  W.  R.  984. 

Statentent  of  elaim  —  Action  to  set 
aside  conveyance  as  fraudulent — ^Allegatioiif 
of  fraud— -Sufficiency.  Hill  y.  Qow,  9  O.  W. 
R.  248. 

Statement  of  elaim  —  Action  to  set 
aside  resolution  of  shareholders  of  commmy 
— Allegation  of  non-compliance  with  Com- 
panies Acts — Submission  to  Court.  Maolen 
V.  Wood,  1  O.  W.  R.  703. 

Statement  of  claim — Better  partioalan 
— Contract.  Macdonell  T.  Temiskammg  ^ 
N.  Ont.  Ru).  Commission  (1910),  1  O.  W.  N. 
831. 

Statement  of  elaim  —  Con8pira<7  — 
Libel  and  slander — ^Affidavit — AmeDdment— 
Rule  268— Disclosing  evidence.  PkerriU  ▼. 
Sewelh  10  O.  W.  R.  71. 

Statenient  of  claim  —  Contract — Bet- 
vices  rendered  —  Sufficiency  of  particoUn^ 
Pew  V.  Norris,  10  O.  W.  R,  1008. 

Statenient  of  elaim  —  Conversion  of 
logs — Pleading  over — ^Trial  —  Ezamination 
for  discovery — Damages.  Cleveland  S&mi^ 
Co.  V.  Miers,  6  O.  W.  R.  780. 

Statement  of  claini  —  Discovery  — 
Production  of  documents — Contract — Bud- 
ages.    Planner  v.  Wallace,  9  O.  W.  B.  T22. 

Statement  of  elaim  —  Facts  withia 
knowledge  of  defendants — Evidence  in  arfai* 
tration.  Rathbun  Co.  v.  Standard  Chemktl 
Co.,  2  O.  W.  R.  36,  385. 

Statentent  of  elaim  —  Fraud  —  Em- 
barrassment—Order XIX.,  Rule  7.  Stewmi 
V.  Trider,  40  N.  S.  R.  610. 

Statentent  of  elaint  —  Information  for 
purpose  of  pleading  —  Trial  —  DisooveiT' 
Becker  v.  Dedrick,  2  O.  W.  R.  786. 

Statement  of  claim  —  Infringement  of 
patents — Other  claims  —  Postponement  tiH 
after  discovery — Difference  in  RngHah  pgac- 
tice.  Copeland-Chatterson  Co.  t.  B«i«mm 
Systems,  7  O.  W.  R,  274,  348. 

Statement  of  elaint  —  Injnry  to  plsin- 
tiffs'  pipes  by  escape  of  electricity  from  de- 
fendants' works — Defence — I^mages.  (?«•• 
sumers*  Oas  Co.  v.  Toronto  Ru>.  Co.,  10  0. 
W.  R.  105. 


Statement  of  elaim  —  Joint  neglig«oe 
of  defendants — Joinder  of  defendants.  Nor- 
man V.  Hamilton  Bridge  Works  Co.,  9  0.  W. 
R.  300. 

Statement  of  elaint  —  Libel  —  News> 

paper  —  Places  where  and  persons  to  whom 
publication  made — Special  damage.  Dtnfis 
V.  Robertson,  12  O.  W.  R.  656. 
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statement  of  defenee  —  Lihel  —  Prac- 
tice— Eramination  for  discovery  —  lAmited 
particulars.] — ^Action  for  libel  in  charging 
the  plaintiff  with  not  accounting  for  moneys 
received  aa  agent  for  the  defendants.  The 
d^^fendants  pleaded  privilege  and  set  out  cer- 
tain circamstances  which  they  alleged  created 
the  privilege.  They  also  pleaded  in  justifi- 
cation of  the  libel.  The  plaintiff  applied  for 
liarticnlars,  and  the  defendants,  while  not 
d^^nying  his  right  to  particulars,  claimed  the 
right  to  examine  him  for  discovery  before  be- 
ing compelled  to  deliver  particulars.  The 
plaintiff,  however,  refused  to  attend  for  ex- 
amination until  after  the  delivery  of  particu- 
lars by  the  defendants:  —  Held^  that  the 
plaintiff  should  forthwith  attend  at  his  own 
expense  for  examination,  and  that  the  de- 
fendants should  deliver  at  once  particulars 
of  the  grounds  of  their  belief  that  the  words 
complained  of  were  true.  Timmons  v.  Na- 
tional Life  Aasce.  Co,,  18  Man.  L.  R.  465,  9 
W.   L.  R.  4,  10  W.  L.  R.  81. 

Mntement  of  claim  —  Malicious  prose- 
nttion — Discovery  —  Supplemental  particu- 
Iar9 — Costs.] — The  plaintiff  claimed  damages 
from  the  defendants  for  *'  causing  and  pro' 
caring  one  John  McKenzie  to  lay  a  series  of 
criminal  charges  against"  him. — On  appli- 
cation of  the  defendants,  the  Referee  ordered 
the  plaintiff  to  give  further  and  better  par- 
ticulars in  writing  of  the  manner  in  which 
tlie  defendant  caused  and  procured  McKen- 
zie to  lay  the  charges.  The  plaintiff  alleged 
that  he  could  not  furnish  such  particulars : — 
Ueid,  on  appeal,  that  the  order  should  be 
varied  so  as  to  require  only  that  the  plaintiff 
sboold  furnish  the  best  particulars  he  could 
give,  with  liberty  to  supplement  his  particu- 
lars after  examining  the  defendants*  officers 
and  securing  production,  such  additional  par- 
ticulars to  be  furnished  not  later  than  ten 
days  before  the  trial  of  the  action. — Marshall 
V.  Jnteroceanic,  1  Times  L.  R.  394,  and  Wil- 
liamis  V.  Ramsdale,  36  W.  R.  125,  foUowed. 
— Costs  of  the  appeal  and  of  the  order  ap- 
pealed from  made  costs  in  the  cause  to  the 
defendants.  Cousins  v.  Can,  North.  Rw, 
Vo.,  18  Man.  L.  R.  320,  9  W.  L.  R.  308. 

Statement  of  elaim  —  Master  and  ser- 
vant— Injury  to  servant — Improper  construc- 
tion of  machinery — Want  of  superintendence 
— Confining  evidence  at  trial.  Anderson  v. 
Can.  Klonkike  Mining  Co.,  9  W.  L.  R.  13a 

Statement  of  olaim  —  Master  and  ser- 
vant— Injury  to  servant — Workmen's  Com- 
pensation Act  —  Examination  for  discovery. 
Vannort  V.  Can.  Foundry  Co.,  11  O.  W.  R. 
343. 

Statement  of  elain&  —  Negligence  — 
Absence  of  affidavit — No  necessity  for  par- 
ticulars before  pleading.  Spalding  v.  Can. 
I'ac.  Rv:.  Co.,  9  O.  W.  R.  870. 

Statement  of  olaim  —  Negligence  — 
Explosion  of  gas — Injury  to  person — Discov- 
fry.l — On  motion  of  defendants,  plaintiff  or- 
dered to  give  particulars  of  alleged  acts  of 
negligence  or  have  examination.  Definite 
acts  of  negligence  must  be  alleged  and  par- 
ticulars given.  Plaintiff  cannot  here  rely  on 
"'res  ipsa  loquitur.^*  A  gas  company  is  not 
an  insurer.  Williams  v.  Brantford  Oas  Co., 
13  O.  W.  K.  605. 


Statentent  of  olaim  —  Negligence  — 
Fall  of  building — ^Tenants — Leases.  McCal- 
lum  V.  Reid,  TamhUng  v.  Reid,  11  O.  W.  R. 
571. 

Statensent  of  elaim  —  Negligence  — 
Knowledge  of  defendant.]  —  In  an  action 
for  negligence,  by  reason  of  the  falling  of 
a  portion  of  the  defendant's  building,  which 
was  being  altered,  whereby  the  plaintifiTs 
husband  was  killed,  the  plaintiff  stated  in  her 
examination  for  discovery  that  she  had  no 
knowledge  of  the  condition  of  the  building 
at  the  time,  or  of  the  precautions,  if  any, 
taken  to  insure  its  safety,  and  that  she  was 
unable  to  procure  any  information  on  the 
subject  from  the  defendant,  who  stated  in 
his  examination  for  discovery  that  he  had  no 
knowledge  of  what  was  done  or  omitted  to  be 
done,  that  knowledge  being  possessed  by  the 
architect,  and  the  contractors  for  the  build- 
ing:— Held,  that,  in  these  circumstances,  the 
defendant  was  not  entitled  to  particulars  of 
the  alleged  negligence.  Smith  v.  Reid,  12  O. 
W.  R.  659,  17  O.  L.  R,  265. 

Statenient  of  oIain&  —  Negligence  — 
Personal  injuries — Motor  Vehicle  Act,  s.  S8 
— Discretion  —  Appeal — Practice.] — In  an 
action  by  an  administrator  for  damages  for 
the  death  of  the  intestate  by  reason  of  in- 
juries received  in  consequence  of  being  run 
down  by  the  defendants'  motor-truck,  the 
statement  of  claim  gave  particulars  of  the 
time  and  place  of  the  accident,  and  alleged 
that  the  truck  was  in  the  charge  of  the  de- 
fendants' servants,  and  was  operated,  in 
turning  a  street  comer,  so  negligently,  sud- 
denly, and  without  warning,  and  at  a  speed 
greater  than  was  reasonable  or  proper,  having 
regard  to  the  traffic  then  on  the  highway,  that 
it  struck  the  bicycle  on  which  the  deceased 
was  riding,  knocking  him  down,  and  passed 
over  his  body,  instantly  killing  him.  The 
defendants  applied  for  an  order  for  particu- 
lars. The  Referee  in  Chambers  refused  the 
application : — Held,  on  appeal,  taking  into 
consideration  the  facts  that  the  action  was  for 
personal  injuries,  that  some  particulars  were 
shewn,  that  the  Referee  had  exercised  his 
discretion  soundly,  and  having  especial  regard 
to  the  effect  of  s.  38  of  the  Motor  Vehicle  Act, 
as  to  the  burden  of  proof,  that  the  Referee's 
order  should  not  be  interfered  with.  Con- 
sideration of  the  practice  and  authorities  on 
the  subject  of  particulars.  Cuperman  v.  Ash- 
down  (1911).  10  W.  L.  R.  687.  Man. 
L.  R. 

Statenient  of  claim  —  Negligence  — 
Railway  collision  —  Injury  to  servant  of 
railway  company  —  Expenses  of  illness  — 
Workmen's  Compensation  Act  —  Names  of 
persons  suilty  of  negligence — ^Discovery  be- 
fore particulars.  Scriver  v.  Wabash  Rw.  Co., 
no.  W.  R.  832. 

Statement  of  claim  —  No  necessity  for 
— Function  of  particulars  —  Discovery.]  — 
Upon  a  motion  for  particulars  of  the  state- 
ment of  claim  in  an  action  for  an  account : — 
Held,  that  the  defendant  is  not  entitled,  in 
ordinary  circumstances,  to  discovery  before 
he  delivers  bis  defence,  and  the  true  function 
of  particulars,  when  necessary,  is  to  enable 
the  party  seeking  them  to  properly  frame  his 
pleading,  and  not  to  give  discovery ;  and  in 
this  case  the  defendant  was  really  asking  for 
discovery  under  the  guise  of  particulars,  ex- 
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cept  as  to  one  matter,  as  to  which  alone  an 
order  should  be  made.  SteveM  v.  MurchUon, 
13  B.  C.  R.  188. 

Statement  of  elaini  —  Professional 
services — Barrister  and  solicitor — Claim  for 
lump  sum — Quantum  meruit  —  Defence  of 
criminal  charge — Other  services.  Arnoldi  v. 
Cockhum,  9  O.  W.  R.  883,  10  O.  W.  R.  373. 

Statemeirt  of  claim  —  Professional 
services — Compliance  with  previous  order  — 
Pleading — Evidence.  Arnoldi  v.  Cockhum^ 
10  O.  W.  R.  774. 

Statement  of  claim  —  Sale  of  horse — 
Breach  of  warranty — Unsoundness  —  Spe- 
cial damage — Personal  injuries.  Pepler  v. 
Egan,  9  O.  W.  R,  247. 

Statement  of  claim  —  Seduction  — 
Times  and  places — Death  of  plaintifiTs  daugh- 
ter.   Hodgson  v.  Bible,  9  O.  W.  R.  264,  867. 

Statement  of  elaini  —  Services  ren- 
dered to  deceased  person — Action  against  ex- 
ecutors for  remuneration — Agreement — Pro- 
mise of  legacy  —  Time  and  circumstances. 
Locke  V.  Toronto  General  Trusts  Corpn,,  12 
O.  W.  R.  168. 

Statenicnt  of  elaim  —  Slander — Names 
of  persons  to  whom  uttered — Exclusion  of 
evidence  at  trial — Disclosing  names  of  wit- 
nesses.    Moon  y.  Mathers,  7  O.  W.  R.  422. 

Statenient  of  claim  —  Trade  mark  — 
Infringement.  Morrison  v.  Mitchell,  1  O. 
W.  R.  709,  838. 

Statenient  of  defence  —  Action  for 
alimony — Defence  alleging  adultery  of  wife 
— Times  and  places.  Switzer  v.  Switzer,  10 
O.  W.  R.  949,  1116. 

Statentent  of  defenee  —  Action  for 
breach  of  contract — Patent  for  invention  — 
Infringement — Affidavit  —  Practice--Co8t8. 
Copeland-Chatterson  Co.  v.  Lyman  Bros,,  9 
O.  W.  R.  129. 

Statenient  of  defence  —  Action  on 
foreign  judgment.  Molsons  Bank  v.  Hall,  5 
O.  W.  R.  625. 

Statenient  of  defence  —  Action  to 
establish  will — Defences  of  want  of  testa- 
mentary capacity  and  revocation.  Kennedy 
V.  Hill,  7  O.  W.  R.  875. 

Statenient  of  defence  —  Alimony  — 
Defence  alleging  adultery  of  wife  —  Times 
and  places.  Sioitzer  v.  Switzer,  11  O.  W.  R. 
143. 

Statenient  of  defence  —  Application 
before  examination  for  discovery — Particu- 
lars for  pleading  or  trial — Affidavit.  Dun- 
ston  V.  Niagara  Falls  Concentrating  Co.,  4 
O.  W.  R.  218,  239. 

Statement  of  defence  —  Assault  — 
Wrongful  dismissal — Jus tifica tion.  ]  —  Where 
in  an  action  by  a  derk  against  his  former 
employer,  an  hotel  keeper,  for  an  alleged  as- 
sault and  for  arrears  of  wages,  the  defence 
was  that  the  plaintiff,  contrary  to  his  duty, 
was  disrespectful  and  uncivil  to  several  of 
the  guests,  whereby  they  left  and  refused  to 


further  patronize  the  hotel,  the  plaintiff  was 
held  entitled  to  particulars  of  the  names  of 
such  guests.  Scott  v.  Memhery,  22  G.  L.  T. 
122,  3  O.  L.  R,  252. 

Statenient   of   defence   —   Demand  of 

particulars  after  dose  of  pleadings — ^Aboence 
of  special  circumstances  —  ExaminatioB  for 
discovery.  Savage  v.  Can.  Pac,  Rm.  Co. 
(Man.),  3  W.  L.  R.  522. 

Statenient    of    defenee   —    KiiowMs« 

of  defendants.  Campbell  v.  Lindsay,  7  O.  W. 
R.  560. 

Statement  of  defence  —  Libel — Post- 
ponement till  after  examination  of  plaintiff 
for  discovery — Practice.  Timmins  v.  -Vc- 
tional  Life  Ins.  Co.,  9  W.  L.  R.  4. 

Statenient  of  defence  —  Matefial  on 
application  for — Issue  joined.  Uda  ▼.  Alfty- 
ma  Central  Rw.  Co.,  1  O.  W.  R,  246. 

Statement  of  defenee  —  NegUgeace  — 
Contributory  negligence — ^Voluntary  exposure 
to  danger — Defective  pleading — Costs.  Mr- 
Oinniss  V.  Hyslop  Bros.,  12  O.  W.  R.  81.  140. 

Statement  of  defence  —  Negligeacp  -^ 
Contributory  negligence — Unavoidable  a<*ci- 
dent.    Plant  v.  Chalcraft,  12  O.  W.  B.  t^.2. 

Statenient  of  defence  —  Order  for  par- 
ticulars after  pleadings  closed — B^amimatiom 
for  discovery.] — Particulars  wUI  not  be  or- 
dered after  the  close  of  the  pleadings  onlefs 
under  special  circumstances.  That  was  the 
rule  in  this  Court  prior  to  the  Jodicatare 
Act,  and  there  is  nothing  in  the  King's  Bench 
Act  or  Rules  to  change  the  practice  in  that 
regard.  Smith  v.  Boyd,  17  P.  R.  467,  f<^ 
lowed. — Under  the  English  Rules,  Order  19, 
Rules  6  and  7,  particulars  are  treated  as 
amendments  to  the  pleadings,  but  onr  Act 
and  Rules  contain  nothing  correspondiDf  to 
those  English  Rules.  If  the  party  seekior 
particulars  has  examined  the  opposite  party 
for  discovery  and  failed  to  get  them,  that 
might  be  treated  as  a  special  circnmstaiic« 
warranting  the  order.  Savage  v.  Cam.  Psr. 
Rw.  Co.,  3  W.  L.  R.  522,  16  Man.  L.  B.  :J7»i 

Street  rail'way — Negligence  of  serr&ots 
— Defective  appliances.  Brittain  ▼.  Tortnto 
Rw.  Co.,  3  O.  W.  R.  823. 

Striking  out  or  aniendinc.  Farmtri 
L.  d  S.  Co.  V.  Scott,  2  O.  W.  R.  25. 

Teat  action — Substitution  —  Orcer.]  — 
Where  particulars  of  the  statement  of  claim 
in  a  test  action  are  struck  out  on  an  appeaJ 
to  the  full  Court,  and  full  and  true  partim- 
lars  ordered  to  be  given,  the  plaintife  ma; 
deliver  their  particulars  in  another  aclii>D 
which  has  since  been  settled  on  as  the  test 
action ;  and  an  order  obtained  in  Chambers 
which  has  the  effect  of  nullifying  in  part 
the  full  Court  order  will  be  set  aside.  Ijfi- 
better  v.  Crow's  Nest  Pass  Coal  Co.,  1<>  \l 
C.  R.  404. 

Time  for  ntoTing — Pleading.}  —  ^^1^^^  ' 
the  defendant  has  allowed  the  delay  for  I 
filing  preliminary  exceptions  to  elapse  and 
has  also  been  foreclosed  from  pleadia;  ti» 
the  merits,  it  is  too  late  for  him  tt>  '3«>vf 
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for  farther  particulars  of  the  pUintilTs  de- 
mand. Clement  V.  ClSmeni,  16  Que.  S.  C 
435. 

Time  for  serriee — Dies  non— Filing. 1 — 
Particulars  ordered  to  be  furnished  within  a 
certain  delay,  may,  if  such  delay  expires  on 
a  dim  non,  be  furnished  on  the  next  judicial 
day.  2.  It  is  sufficient  that  particulars  be 
^erred  upon  the  opposite  party  within  the 
dMay  fixed  without  being  filed  in  Court,  and 
such  particulars  will  not  be  struck  out  of 
record  because  they  were  only  filed  in  Court 
on  tbe  day  following  that  of  their  service 
upon  the  opposite  party.  Oermain  v.  Hur- 
teau^  5  Que.  P.  R.  380. 

VmMM9  InfluoBoe.] — A  party  alleging  un- 
due influeDce  will  be  required  to  give  parti- 
culars of  the  acts  thereof.  Lord  Salisbury  v. 
yugent,  9  P.  D.  23.  considered.  Hopper  v. 
Duntmmir  (No.  3),  10  B.  C.  R.  159. 


Lor  and  pnroltaaer  —  Action  en 
gar^nUe  —  Concealed  defects.^ — An  allega- 
tion 61  concealed  defects  in  an  action  en  gar- 
amUe  by  a  purchaser  against  his  vendor,  is 
sufficient  without  other  particulars,  when  a 
copy  of  the  declaration  in  the  principal  ac- 
tion is  annexed  to  the  demand  en  garantie. 
Colimutn  T.  Hoare,  5  Que.  P.  R.  321. 


Vendor  and  pvrehafler  —  Action  for 
price  of  land  —  Plea  —  Fraud  of  vendor  — 
Qnantiiy  of  land,] — A  defendant,  sued  for 
the  price  of  land  sold,  must  indicate,  if  he 
complains  of  having  been  induced  to  sign 
the  agreement  for  purchase  by  reason  of 
fraud  of  the  vendor,  the  particulars  of  that 
frand.  2.  A  defendant  who  complains  that 
the  extent  of  the  lands  bought  by  him  was 
not  mentioned  in  the  agreement  for  sale, 
most  indicate  their  true  extent.  Prefontaine 
T.  Bm-geron,  5  Que.  P.  R.  133. 

.S>f  Abbest  —  Bankruptcy    and    Insol- 

—  Ckiminai.  Law  —  Detama- 

-  Discovery  —  Judgment  — 
Municipai.  EifCTioNS  —  Patent  for 
limcNTioN  —  Penalty  —  Pleading. 


FABTIES. 


1.  Addition  of  Parties,  3245. 

2.  BzaCtTTOBS   AJND  TRUSTEES.  3252. 


Joinder 


MiS-JOINOER — Non-joinder, 


4.  ■UBSTTTUTION    OF    PARTIES,    3271. 

5.  *BKD    PARTIES,    3272. 

<^.  •vBER  Cases,  3281. 


1.  Addition  of. 

Avtiom  asidnst  magistrate  for  trea- 
and  false  impriaonnftent  —  Motion 
to  md4  Croum  Attorney  as  a  defendant  — ^ 
Coa.  Rale  312,] — ^Plaintiff  moved  to  add  the 
CrowB  Attorney  as  a  defendant  to  an  action 
for  trespass  and  false  imprisonment.  Order 
^craaled  on  condition  that  plaintiff  pay  dis- 
burMBent  of  motion  within  a  week.  Titch- 


marsh  v.  Oraham  (1910).  15  O.  W.  R.  139, 
1  O.  W.  N.  367.     Reversed  1  O.  W.  N.  418. 

AotloB  brottgltt  by   asaienee-traatee 

— Assignors  added  as  parties  plaintiff — As- 
signment absolute  in  form  —  Assignors  bene- 
ficially interested  —  Defence  —  Assignment 
champertous  —  Must  be  raised  at  trial.] — 
When  an  assignment  is  absolute  in  form 
it  is  immaterial  that  the  assignee  holds  in 
trust  or  that  the  assignor  is  beneficially  in- 
terested as  an  object  or  the  sole  object  of 
the  trust. — Comfort  v.  Betts,  [1891]  1  Q.  B. 
737,  followed : — Held,  that  an  assignee-trus- 
tee bad  the  right  to  go  to  trial  and  the  Judge 
ought  not  to  have  made  an  order  requiring 
the  addition  of  the  assignors  as  parties  plain- 
tiff. Defendant  must  raise  the  defence,  that 
by  reason  of  plaintiff  having  an  interest  in 
the  proceeds  of  the  litigation  the  assign- 
ment is  champertous,  at  the  hearing,  and 
possibly  ought  to  be  pleaded.  —  Fiteroy  v. 
Cave,  [1905]  2  K.  B.  365.  and  MiUs  v. 
Small  14  O.  L.  R.  105,  9  O.  W.  R.  421, 
distinguished.     ColvUle  v.  Small   (1910).  16 

0.  W.  R.  908,  2  O.  W.  N.  12,  22  O.  L.  R. 

1.  See  17  O.  W.  R.  4,  2  O.  W.  N.  77.  22 
O.  L.  R.  33. 

Adding  party  to  suit — When  useless, 
wUl  be  dismissed — Ewception  to  the  form — 
O.  P.  174,  521.]— When  third  parties  are 
summoned  and  called  into  a  case  for  the 
simple  purpose  of  hearing  that  the  defendant 
is  indebted  to  the  plaintiff,  and  without  any 
prayer  as  against  them,  they  may  demand,  by 
exception  to  the  form,  that  the  service  of  a 
copy  of  the  writ  upon  them  be  declared  ir- 
regular, illegal  and  null  and  void.  Canadian 
Breweries  v.  Montreal  d  Laurvn  (1910),  12 
<3ue.  P.  B.  179. 

AsaismDent  by  plain tW if  pel'iideiiAe' 
lite  —  Assignee  added  as  plaintiff.] — Where 
after  the  commencement  of  the  action  the 
plaintiff  has  transferred  his  claim  to  a  third 
person,  the  defendant  is  in  a  position  to  de- 
mand that  such  third  person  shall  be  added 
as  a  party  plaintiff.  Perrault  v.  Bernard,  9 
Que.  P.  R.  52. 

Aaaignee  of  oHoae  in.  action — Trans- 
fer before  service  of  process  in  ik#u»»  by 
assignor  —  Dilatory  esception.]  —  A  party 
sued  upon  a  claim  which  was,  before  process 
in  action  served,  transferred  to  another,  may 
ask,  by  dilatory  exception,  that  the  assignee 
be  added  as  plaintiff  to  the  action.  Honan 
v.  Anderson,  7  CJue.  P.  R.  170. 

Aasienee  of  olaim  —  Intervention.] — A 
judgment  ordering  a  plaintiff  to  add  the  as- 
signee of  the  claim  as  co-plaintiff,  is  not 
satisfied  if  the  said  assignee  merely  inter- 
venes to  protect  his  rights,  and  declares  that 
he  acquiesces  in  the  plaintiff's  conclusions, 
and  that  his  only  interest  in  the  case  is  to 
have  any  sum  in  which  the  defendant  may 
be  condemned,  paid  to  him,  intervenant. 
Honan  v.  Anderson,  7  Que.  P.  R.  288. 

AasiKnee  €>f  plaintiff — Re-assignment 
— Objection  taken  in  Court  of  Appeal.] — ^A 
defendant  may  demand,  even  in  the  (3ourt 
of  Appeal,  when  the  cause  is  before  that 
Court  upon  an  incidental  appeal,  that  the 
assignee    of   the   plaintiff   shall   be   made   a 
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party,  even  if  there  has  been  a  re-assign- 
ment. VallUrea  v.  Beaudoin^  7  Que.  P.  R. 
330. 

Astfisnee  of  plaintiff's  claim  pen- 
dente lite  —  Motion  of  defendant,]  —  A 
defendant  being  sued  upon  a  claim,  which 
was,  subsequently  to  the  filing  of  the  plea, 
transferred  by  the  plaintiff  to  another,  may 
ask,  by  motion,  that  the  assignee  be  added 
as  a  plaintiff.  Beaudoin  v.  VallHres,  7  Que. 
P.  R.  440. 

Calling  into  a  ease  of  interested  per- 
sons— //  not  done,  can  this  defect  he  raised 
by  exception  to  the  form? — C  P.  174, 179,) — 
The  absence  of  those  who  should  be  called 
into  a  case  cannot  be  a  ground  for  an  excep- 
tion to  the  form ;  the  proper  proceeding  is  a 
dilatory  exception :  Pascal  r.  Bank  of  IdonP- 
real  d  Brouillet  (1910),  12  Que.  P.  R.  186. 

Canse  of  action  —  Injuries  received  in 
same  collision  —  Adding  plaintiff.]  —  Rule 
206  is  to  be  read  in  connection  with  Rule 
185,  and  parties  to  an  action  'who  might 
have  been  joined  under  the  latter  may  be 
added  by  way  of  amendment  under  the 
former.  In  an  action  against  a  street  rail- 
way company  for  damages  for  running  an 
electric  car  into  the  plaintiff  and  his  horse 
and  waggon  in  which  his  son  was  seated 
with  him,  who  was  also  injured,  the  son  was 
added  as  a  party  plaintiff  in  an  action  al- 
ready commenced  by  the  father  alone.  lAd- 
diard  v.  Toronto  Rto.  Co,,  23  C.  L.  T.  156, 
5  O.  L.  R.  371,  2  O.  W.  R.  145. 

v^ompany  —  Action  by  shareholder  of, 
against  directors  —  Account  of  profits  — 
Addition  of  company  —  Amendment.  Meyers 
V.  Cain,  6  O.  W.  R.  834. 

Company  —  Action  to  enforce  contract 
and  for  breach  —  Addition  of  company  as 
co-plaintiff  —  Company  not  in  existence 
when  contract  made  —  Principal  of  cestui 
que  trust  —  Pleading  —  Amendment.  Cass 
V.  McCutcheon  (Man.),  1  W.  L.  R.  435. 

Consent  —  Verification  by  affidavit  — 
Identity  of  names.  Wehling  v.  Fick,  1  O. 
W.  R.  203. 

Co-plaintiff  —  Action  for  breach  of  con- 
tract made  on  behalf  of  company  to  be 
formed  —  Adding  company  as  plaintiff  — 
Trustee  and  cestui  que  trust.] — The  defend- 
ant contracted  to  sell  and  deliver  to  the 
plaintiff  all  the  bricks  he  should  make  dur- 
ing the  year.  It  was  stated  in  the  contract 
that  the  plaintiff  entered  into  it  on  behalf 
of  a  company  to  be  afterwards  incorporated 
under  the  name  of  the  Manitoba  Construc- 
tion Company.  After  the  incorporation  of 
such  company  the  plaintiff  brought  this  ac- 
tion in  his  own  name  for  an  injunction  to 
restrain  the  defendant  from  committing 
breaches  of  the  contract  and  for  damages 
for  breaches  already  committed :  —  Heldj 
that  the  plaintiff  should  not  be  allowed  to 
amend  his  statement  of  claim  by  adding  the 
company  as  a  co-plaintiff. — Held,  also,  that 
the  plaintiff  should  not  be  allowed  to  amend 
his  statement  of  claim  by  adding  claims  for 
damages  for  himself  as  trustee  for  the  com- 
pany and  also  for  the  company  as  cestui  que 
trust. — Cases  in  which  it  has  been  held  that 


a  trustee  may  enter  into  a  valid  contract 
on  behalf  of  a  cestui  que  trust  not  in  exist- 
ence at  the  time,  as,  for  example,  an  un- 
born child,  distinguished.  Cass  v.  McCut- 
cheon, 15  Man.  L.  R.  667.  669,  1  W.  L.  R. 
435. 

Co-plaintiff  —  Rule  242  (&)— Consent 
in  writing  by  agent  of  added  party  —  In- 
sufficiency —  Addition  of  defendant.  Wttt 
V.  Popple  (Man.),  4  W.  L.  R.  519. 

Co-plaintiffa  —  Consent  of  one  of  two 
partners  to  addition  of  firm  —  Ontario  Rvki 
185  and  206  (d) .]— Plaintiff  brought  this 
action  as  assignee  for  benefit  of  creditorB  of 
S.  and  L.,  the  assignment  having  been  exe- 
cuted by  L.  only.  Motion  by  plaintiff  to 
add  S.  and  L.  as  co-plaintiffs  nunc  pro  tune, 
L.  only  consenting,  dismissed.  Barber  v. 
Wills  d  Kemerer,  13  O.  W.  R,  870. 

Creditors'  aetion  —  Payment  of  plain' 
tiff's  debt  —  Addition  of  new  creditor  u 
co-plaintiff  —  Costs,]  —  Where  a  creditor, 
who  has  brought  an  action  on  behalf  of  him- 
self and  other  creditors  to  vacate  a  transfer 
of  property,  has  before  judgment  received 
payment  of  his  debt,  but  not  of  his  cost^ 
the  Court  will  not  sanction  the  addition  of 
another  creditor  as  a  co-plaintiff,  but  will 
allow  the  controversy  to  be  settled  as  be- 
tween the  plaintiff  and  the  defendants,  leaf- 
ing the  creditor  seeking  to  intervene  to  be- 
gin an  independent  action.  Driffill  v.  Ou^k, 
13  O.  L.  R,  8»  8  O.  W.  R.  496. 

Cnrator    to    an    interdieted    persea 

ought  to  be  made  a  party  in  a  pend&g  siut 
with  reference  to  proceedings  taken  t£ereis 
subsequent  to  the  interdiction. — 2.  A  motioB 
asking  that  such  curator  be  made  a  party  to 
assist  defendant  will  be  granted,  and  ta 
opposition  to  a  seizure  lyuig  on  the  only 
ground  that  said  curator  was  not  made  a 
party  wUl  be  summarily  dismissed  on  motioD 
to  that  effect  Portier  v.  ViUeneuve  (1910), 
12  Que.  P.  R.  53. 

Defendant — Agent — Authority  —  Ostt. 
Madgett  v.  White,  10  O.  W.  R.  787,  923. 

Defendant  —  Application  by  plaintifr— 
Facts  disclosed  on  application  —  Leave  to 
discontinue  without  costs  —  Election.  Uc- 
llroy  v.  Miles,  9  O.  W.  R.  542. 

Defendant  —  Application  to  add  wife  of 
defendant  —  Principal  and  agent — ElectioB 
to  sue  agent.  Perrin  v.  Cook,  40  N.  S.  R. 
631. 

Defendant  —  Replevin — Gounterdaim— 
Third  party  procedure  —  Rules  of  Court. 
Imperial  Paper  Mills  of  Canada  v.  McDon- 
ald, 7  O.  W.  R.  412,  472. 

Defendants  —  Delay,] — ^Motion  by  two 
defendants  to  add  certain  parties  as  de- 
fendants dismissed  with  leave  to  renew  ap- 
plication at  trial.  Armstrong  v.  Crate  fori, 
12  O.  W.  R.  1078. 

Defendants  —  Motion  by  original  de- 
fendant  —  Damage  to  land  by  drain — Modi- 
cipal  corporations  —  Highway  —  Non- 
repair —  Dividing  line  between  towndiipB — 
Joint  liability  for  repair.  Donaldson  v. 
Dereham,  7  O.  W.  R.  617. 
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]>«£«Bdant«— JfoHon  by  oriffinal  defend- 
•»^«  —  Guarantorg  of  promissory  note  — 
Adding  makers.} — In  an  action  against  the 
guarantors  of  a  promissory  note  for 
$1,835.46,  given  by  a  company  for  machin- 
ery bought  from  the  plaintilfs,  it  appeared 
that  the  company  before  the  maturity  of 
the  note  were  claiming  from  the  plaintiffs 
$863.^  for  breaches  of  the  contract  of  sale, 
and  it  was  alleged  that  when  the  note  was 
giTen  it  was  agreed  that  the  exact  amount 
should  be  adjusted  during  its  currency.  The 
defendants  paid  into  Court  $1495.01  as  the 
amoant  justly  due,  and  moved  for  an  order 
adding  the  company  as  defendants: — Heldt 
that  the  defendants  were  entitled  to  the  or- 
der. Reid  y.  Ooold,  13  O.  L.  R.  51,  8  O. 
W,  R.  ©42. 

]>ef emdaatfl  hj  eounterelaiiii  —  Addi- 
tian  of — Pleading.] — The  practice  of  the  Su- 
preme Court  of  the  Territories  permits  a 
defendant  to  set  up  a  counterclaim  which 
raises  questions  between  himself  and  the 
plaintiff,  along  with  other  persons,  and  to 
add  such  other  persons  as  parties  by  counter- 
claim; the  English  practice  respecting 
counterclaims  contained  in  Order  21,  rr.  11, 
12,  13,  14,  and  15,  being  in  force  in  the 
Territories.  Robertson  v.  White,  5  Terr, 
L.  R.  311. 

Prfendanta,  upon  applloation  of  ori- 
bIbsI  defendants— Opposition  of  plaintiff 
— ^Vital  interest  of  added  defendants  in  sub- 
ject of  action  —  Oil  lands  —  Reservation — 
Lease  —  License.  Farquharson  y.  Barnard, 
11  O.  W.  R.  172. 

IMstimet  eanaea  of  action — Election  to 
proceed  with  one.  Plummer  y.  Sholdice,  1 
O.  W.  R.  789. 


ition  of  flolloitora — Order  for 
— Summons  —  Affidavit  —  Subposna.] — Sev- 
eral actions  for  damages  were  brought 
against  colliery  owners  by  relatives  of  miners 
killed  in  an  explosion,  and  the  defendants 
applied  to  add  the  plaintiffs*  solicitors  as 
parties,  and  while  the  summons  was  pending 
they  obtained  under  Rule  383  an  order  on 
summons,  in  support  of  which  no  affidavit 
was  filed,  for  the  examination  of  the  solici- 
tors as  to  what  interest  they  had  in  the  sub- 
ject matter  of  the  action: — Held,  that  the 
summons  should  have  been  supported  by  an 
affidavit  shewing  that  it  was  probable  that 
the  solicitors  had  some  interest  in  the  sub- 
ject matter  of  the  litigation,  and  the  order 
should  not  have  been  made  as  of  course.  A 
subpcena  under  Rule  383  cannot  be  issued 
without  an  order  therefor.  Leadbeater  y. 
Crofo's  Nest  Pass  Coal  Co.,  24  C.  L.  T.  103, 
10  B.  C.  R.  206. 

FoveisB  partaersliiT*   as  plaintiffs — 

{Bask.)  Rule  87.] — Foreign  partners  sued 
in  the  firm  name.  Defendants  appeared. 
Local  Master  allowed  an  amendment  to  add 
names  of  partners.  Appeals  therefrom  dis- 
missed. There  had  been  a  waiver  by  ap- 
pearing. Kasindorf  y.  Hudson  Bay  (1900), 
12  W.  L.  R.  285. 


Fovmor  owmers  —  Action  to  fUs  bound" 
aries  —  Motion  to  add  defendants.]  —  The 
defendants,  before  pleading,  applied  for  an 
order  that  the  plaintiff  join  several  owners 
farther  back,  alleging  that  the  boundaries  of 


the  lands  adjoining  could  not  be  laid  out 
unless  that  be  done,  and  asked  for  a  stay  of 
proceedings  meanwhile: — Held,  that  the  mo- 
tion could  not  now  be  granted;  that  the 
Court  could  not  now  compel  the  plaintiff  to 
go  to  the  expense  of  joining  these  owners. 
The  defendants  themselves  could,  at  their 
own  risk  summon  them,  if  they  thought 
proper.  Desrivi^es  v.  Richardson,  26  Que. 
S.  C.  128. 

Fraud — Partners  —  Company  name  — 
Affidavit  —  Information  and  belief — Plead- 
ings.]— ^The  plaintiff,  having  recovered  judg- 
ment against  an  incorporated  company  for 
an  amount  claimed  for  services  rendered, 
under  a  contract,  but  not  having  been  able  to 
realize  anything  upon  the  judgment,  brought 
this  action  against  the  person  who  had 
signed  the  contract  as  president,  for  damages 
for  fraud,  and  alleged  that  at  the  time  the 
contract  was  made,  the  company  had  ceased 
to  do  business  as  such,  but  that  the  defend- 
ant had  formed  a  partnership  with  L.  and  C. 
and  the  partnership  had  acquired  the  prop- 
erty of  the  company,  and  was  doing  business 
under  the  company's  name,  and  had  obtained 
the  benefit  of  the  plaintiff*s  services  by 
fraudulent  concealment:  —  Held,  that  the 
plaintiff  was  entitled  to  add  L.  and  C.  as 
defendants,  but  not  the  company. — Semble, 
that  affidavits  must  state  the  source  on 
which  belief  is  founded,  but  here  the  state- 
ment of  claim  shewed  the  facts,  and  it  was 
not  necessary  io  look  at  the  affidavit.  Chong 
y.  McMorran,  8  B.  C.  R.  261. 

liitieation  between  agents  —  Princi- 
pals added.] — T.  sued  McM.  as  the  drawer 
of  a  bill  of  exchange  payable  to  T.'s  order, 
with  an  alternative  claim  against  McM.  on 
guaranty  that  the  bill  would  be  paid.  T. 
was  the  manager  of  the  P.  C.  Line,  of  Seattle, 
which  owned  the  steamer  Mexico,  and  the 
defendant  was  the  agent  of  the  D.  and  W. 
n.  N.  Co..  and  these  two  principals  had 
through  T.  and  McM.  entered  into  a  charter- 
party  providing  that  the  steamer  Mexico 
should  carry  certain  freight,  for  which  the 
D.  and  W.  H.  N.  Co.  agreed  to  pay.  McM. 
alleged  that  he  gave  the  bill  of  exchange  sued 
on  along  with  the  guaranty  to  T.  as  the 
balance  of  the  freight  moneys  due  under  the 
charterparty,  and  the  company  sot  up  a  claim 
for  demurrage,  and  advised  McM.  to  pay.  On 
an  application  made  by  McM.  and  the  com- 
pany, an  order  was  made  adding  the  com- 
pany as  a  defendant,  and  giving  leave  to 
counterclaim  against  P.  C.  Line: — Held,  on 
appeal,  that  the  order  was  properly  made, 
as  the  real  parties  in  interest  should  be 
brought  before  the  Court.  Trowbridge  v. 
McMillan.  22  C.  L.  T.  421.  9  B.  C.  R.  171. 

See  9  B.  C.  R.  443. 

Motion  to  amend  statement  of  olaim 

by  adding  plaintiff  —  Bona  fide  mistake 
— Motion  allowed  on  terms.]  —  Motion  by 
plaintiff  for  leave  to  amend  writ  and  state- 
ment of  claim  by  adding  as  plaintiffs,  himsplf 
and  other  members  of  a  partnership.  Oart- 
wright,  Master,  held,  19  O.  W.  R.  15,  2  O. 
W.  N.  992,  that  motion  was  too  late,  as  it 
should  have  been  done  before  joinder  of  issue, 
or  at  least  after  examination  for  discovery. 
Middleton,  J.,  allowed  plaintiff*s  appeal  on 
terms.  McNabb  v.  Toronto  Construction  (-o. 
(1911),  19  O.  W.  R.  191,  2  O.  W.  N.  1086. 
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Hesllcenee  —  Death  of  plainttfT*  htu- 
hand  —  Children  of  deceased  —  Stay  of  pro- 
ceedingt.'] — In  an  action  by  a  widow  for 
damages  caused  by  the  death  of  her  husband 
through  the  negligence  of  the  defendants,  the 
defendants  cannot  ask  that  the  proceedings 
be  Suspended  until  the  children  of  the  de- 
ceased have  been  made  parties  to  the  suit 
Thomson  v.  Singer  Manufacturing  Co,,  6 
Que.  P.  R.  358. 


New  d^tendmMtm— Plaintiff  not  daim- 
ing  against  proposed  defendants,] — ^Defend- 
ant moved  to  have  other  parties  added  as 
defendants: — Held,  that  they  could  not  be 
added  as  such  against  wish  of  plaintiff.  Be- 
sides their  presence  was  not  needed  to  ad- 
judicate on  matters  in  question.  Cameron 
Y,  Hamilton,  9  W.  L.  R.  356. 

Neir  plaintiff — ^New  cause  of  action  — 
Rule  26.  Hogan  v.  Bactz,  Hogan  y.  Bactz  d 
Taylor  (T.T.),  1  W.  L.  R.  398. 

New  plaintiff  with»nt  his  oonaent — 

Aiding  original  cause  of  action — New  cause 
of  action  —  Bona  fide  mistake — Account — 
Bank  —  Excessive  interest  —  Voluntary 
payment  —  Action  by  receiver  and  judgment 
creditors  —  Addition  of  judgment  debtor. 
Ritchi-e  v.  Canadian  Bank  of  Commerce  (Y. 
T.).  1  W.  L.  R.  499. 

Order  adding  —  Desistment — Amend- 
ment —  Delay  in  filing  defence  —  Costs  — 
Pleading  —  Will] — ^Desistment  from  a  judg- 
ment giving  leave  to  add  certain  parties  may 
be  considered  as  an  amendment  to  the  de- 
claration, and  filed  without  the  intervention 
of  the  Court. — Therefore,  there  is  no  reason, 
after  the  filing  of  such  a  desistment,  to  allow 
parties  added  under  the  judgment  from 
which  the  plaintiff  has  desisted,  to  file  a 
defence  to  the  action. — If  the  delay  in  the 
filing  of  the  defence  has  been  caused  by 
reason  of  a  misunderstanding  between  the 
parties,  or  has  been  occasioned  by  irregu- 
larities in  the  declaration,  the  Court  of  Re- 
view will  not  grant  costs  upon  a  judgment 
reversing  the  decision  of  the  Court  below  and 
refusing  such  leave. — In  these  circumstances 
the  Court  will  reser^-e  to  the  party  so  added 
the  right  to  plead  to  the  action  or  to  take 
such  other  proceeding  as  he  may  think  pro- 
per.— A  party  added  as  a  defendant  in  an  ac- 
tion to  set  aside  a  will  may  demand  not  the 
dismissal  of  the  action  as  to  him  and  his 
discharge  from  the  record  on  the  ground  that 
his  interest  is  identical  with  that  of  the 
plaintiff,  but  onlv  the  dismissal  of  the  action 
so  far  as  the  arljudication  to  pay  costs  de- 
manded against  him  is  concerned.  Hihert  v. 
Roy,  8  Que.  P.  R.  89. 

Parties  —  Delaying  trial  of  action  — 
Indirect  reversal  of  previous  order  refusing 
to  stay  trial.  Armstrong  v.  Crawford^  12  O. 
W.  R.  1078. 

Parties  at  trial— Ducretion.]— The  ad- 
dition of  a  person  as  a  party  to  an  action 
is  in  the  discretion  of  the  Court;  it  may 
be  ordered  by  the  Court  of  its  own  motion 
on  the  day  fixed  for  the  trial,  if  the  Judge 
believes  that  the  presence  of  such  person  may 
be  necessary  to  make  the  judgment  in  the 
action  efficacious  and  to  adjudicate  upon  all 
questions  raised  by  the  parties.  PiUssier  V. 
LeveilU,  8  Que.  P.  R.  409. 


Partjr  —  Altemadve  rdief.  OtOe  t. 
Chaput,  2  O.  W.  R.  499. 

Plaintiffs  —  Rule  242  {hy—Oonsemt  m 
writing  —  Agent,] — ^Thc  consent  in  writiiig. 
required  by  paragraph  (b)  of  Rale  2^  of 
the  King's  Bench  Act.  for  the  addition  or 
substitution  of  a  person  as  a  party  plaintiff 
in  an  action,  must  be  signed  by  sadi  peraon 
himself.  Signature  by  an  agent,  however 
undoubted  his  authority,  will  not  soflioe. 
Fricker  v.  Van  Orutten,  [18961  2  Gh.  6tt, 
followed. — No  such  consent,  however,  is  re- 
quired for  the  addition,  in  a  proper  case,  of  a 
person  as  a  party  defendant  Watt  t.  Poppk, 
4  W.  L.  R.  519.  16  Man.  L.  R.  34a 

Representatives  of  insnred  —  AeUon 
against  assignee  of  life  in9urance  poUoy — 
Cancellation.] — ^The  cessionnaire  of  an  insor- 
ance  policy,  sued  for  canceUation  thereof, 
cannot  ask,  by  dilatory  exception,  that  the 
heirs  and  representatives  of  the  party  oa 
whose  life  and  in  whose  favonr  the  policy 
issued,  should  be  called  in  to  defend  the  ac- 
tion. North  American  Life  Assurance  Co.  T. 
Lamothe,  7  Que.. P.  R.  159. 


Speoiflo  perf  onaanee  —  Beverai  pur- 
chasers,] —  Where  the  owner  of  property 
authorised  two  agents  to  make  a  sale  for  him. 
and  each  of  them  entered  into  a  contract  for 
sale: — Held,  that  in  a  suit  by  one  purdiaBef 
for  specific  performance,  the  other  had  a 
right,  on  his  own  application,  to  be  added 
as  a  party  defendant.  Bryce  v.  Jenkins- 
Ex  p.  Levy,  8  B.  C.  R.  32. 

Transfer  of  a  debt  hj  plaintiff  — 

Demand  to  have  the  transferee  catted  into 
the  suit  —  Reasons  —  C,  P,  77.] — ^Tbe  de- 
fendant who  wishes  that  the  transferee  of  a 
debt  should  be  called  into  the  case  shoukl 
state  in  his  motion  the  reasons  why  the 
plaintiff  is  bound  to  do  so.  McOarity  v. 
Resther  (1910),  11  Que.  P.  R.  357. 


Vninoorporated  assoeiation  —  8alvsr 

tion  Army  —  Estoppel  —  Interlocutory  or- 
der —  Amendment.]  —  Held<,  affirming  tlie 
judgment  of  Falconbridge.  C.J..  6  O.  L.  B. 
406,  23  C.  L.  T.  329,  that  the  SalvatioB 
Army  is  not  a  legal  entity,  which  can  be 
sued  for  wrongs  done  by  its  officers. — HM 
also,  that  the  defendants  were  not  estopped 
by  the  interlocutory  decision  of  a  Judge  is 
Chambers,  5  O.  L.  R,  585.  23  C.  L.  T.  23d. 
The  plaintiff  was  given  leave  to  amend,  apoa 
payment  of  costs,  by  adding  the  chirf  officer 
of  the  Army  as  a  defendant  Kingston  T. 
Salvation  Army,  24  C.  L.  T.  309.  7  O.  L.  B. 
681.  3  O.  W.  R.  556,  2  O.  W.  R.  314,  40^ 
859. 


2.  EXECniOBS  AND  Tbustebs. 

Addition  of.]— The  Court  wiU  sot  al- 
low a  party  to  be  added  to  the  cause  before 
it  is  certain  that  the  presence  of  the  pro- 
posed party  is  necessary.  And  in  an  actios 
by  a  creditor  of  a  deceased  person  against 
his  heirs  or  next  of  kin,  the  plaintiff  fnu 
refused  leave  to  add  the  supposed  execaton 
as  defendants  at  a  stage  when  it  was  a&' 
decided  whether  the  next  of  kin  woeU  ac- 
cept or  renounce  the  succession.  Oraif  f- 
Heirs  of  Kenny,  3  Que.  P.  R.  IM. 
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AsBlgnunent  by  plaintiff — Demand  for 
pa^fment  to  aBnignee  —  Ewception  to  form — 
Want  of  inter  eat  —  DUmisaal  of  action.] — 
Where  a  plaintiff  has  transferred  his  claim 
to  a  third  person,  and  in  his  declaration  asks 
that  the  amoant  thereof  should  be  paid  to  the 
third  peison  in  trust,  his  action  will  be  dis- 
misaed  npon  exception  to  the  form,  on  ac- 
count of  his  want  of  interest.  Oay  v.  Le- 
caw;  9  Que.  P.  R.  89. 

Motioa  to  appoimt  repvesentatiToa — 

Motion  for  an  order  declaring  who  should 
represent  the  heirs-at-Iaw  and  the  next  of 
kin  of  Ai^es  Garthome^eceased,  in  the  ac- 
tion of  Oarthorfie  v.  Wickeraon  —  Order 
granted — ^Provision  for  motion  to  vary  — 
Two  months'  time  given — ^Postponement  of 
trial.  Oarthome  v.  Wickeraon  (1911),  19 
O.  W.  R.  643,  2  O.  W.  N.  1304. 

B«BiOTal  of  ezeentor  —  Co-ewecutora,] 
— ^A  testamentary  executrix,  usufructuary  un- 
der a  will,  has  no  right,  in  an  action  taken 
to  have  her  removed  from  her  office  of  execu- 
trix on  grounds  of  maladministration^  neg- 
lect, and  refusal  to  make  an  inventory,  per- 
sonal to  herself,  to  ask,  by  dilatory  exception, 
that  the  proceedings  be  stayed  until  her  co- 
executor  is  made  a  party  to  the  suit.  Aug4 
V.  Aoy,  2  Que.  P.  R.  431. 

Trvateo  and  oeatiii  que  trmat — Amend- 
ment —  Fraudulent  conveyance^— Estoppel.] 
— In  an  action  brought  against  a  husband 
alone  for  the  sale  of  land  vested  in  his  wife 
by  an  unregistered  deed,  and  which  the  plain- 
tiff contended  was  bound  by  a  registered 
certificate  of  judgment  against  the  defend- 
ant, the  plaintiff  applied,  after  the  case  had 
been  set  do^-n  for  trial,  for  leave  to  amend 
his  stetement  of  claim  by  adding  the  wife 
as  a  party  defendant,  and  by  alleging  that 
the  land  in  question  was  the  defendant's 
property,  and  had  been  mortgaged  by  him 
with  other  lands  to  a  bank;  that,  after  the 
bank  had  commenced  an  action  for  fore- 
closure of  the  mortgage,  it  was  agreed  be- 
tween it  and  the  defendant  that  the  bank 
should  take  a  final  order  apparently  fore- 
closing the  defendant's  title  to  all  of  the 
mortgaged  lands,  but  should  accept  in  actual 
satiefaction  of  its  claim  the  mortgaged  lands 
other  than  the  parcel  in  question,  and  should 
hold  the  latter  for  the  defendant;  that  such 
agreem^it  was  carried  out;  and  that,  after 
getting  such  final  order,  the  bank,  at  the 
defendant's  request,  conveyed  the  parcel  in 
question  to  the  defendant's  wife«  who  gave 
no  consideration  for  it,  but  received  and  had 
a]way.<<  since  held  it  solely  as  a  trustee  for 
the  defendant.  When  he  began  the  action 
the  plaintiff  had  knowledge  of  the  facts  thus 
.^>ugbt  to  be  set  up  by  amendment: — Held, 
that  leave  to  amend  as  asked  should  be 
granted,  on  payment  of  costs,  and  that  both 
husband  and  wife  would  be  proper  parties 
to  puch  an  action,  notwithstanding  that  the 
defendant  in  his  statement  of  defence  had 
d^iied  that  he  had  any  interest  in  the  land. 
Such  denial  could  not  afterwards  be  set  up 
•J5  an  estoppel  against  him  in  favour  of  his 
wife,  or  even  in  favour  of  the  plaintiff,  but 
would  only  be  evidence  that  at  one  time,  and 
for  certain  purposes,  he  had  repudiated  hav- 
ing any  such  interest.  Bank  of  Montreal  v. 
Black,  9  Man.  L.  R.  439.  distinguished, 
^fctelt  T.  Adamaon,  24  0.  L.  T.  158. 


Tmateo-plainttffs  —  Joinder.]  —  An 
action  is  (as  regards  form)  properly  brought 
by  four  surviving  trustees  and  the  executors 
and  trustees  of  the  fifth  (deceased)  trustee, 
when  their  administration  of  the  trust  has 
been  joint.  Kennedy  v.  Houaman^  2  Que. 
P.  R.  515. 


3.  JOIXDEB  —  MiS-JOINDEB — NON-JOINNSB. 


Aotioo.  brought  in  name   of   "  C.   ft 

Co." — Sole  plaintiff — Rules  of  Court.     Cum- 
minga  v.  Ryan,  1  O.  W.  R.  149. 

Action  on  faux — Peraona  profiting.] — 
In  a  principal  action  to  declare  null  a  false 
document,  just  as  in  the  case  of  an  incidental 
inscription  for  the  same  purpose,  it  ia  not 
necessary  to  bring  before  the  Court  all  the 
parties  to  the  document  alleged  to  be  false, 
but  it  is  sufficient  to  make  a  demand  against 
the  one  who  profits  or  is  in  a  position  to 
profit  by  such  document.  Atode  V.  Ckaur- 
eat,  5  Que.  P.  R.  6. 

Aetion  to  oanool  recistration  of 
docnxaent — Regiatrar  —  Peraon  procuring 
registration.] — In  a  suit  to  set  aside  the 
registration  of  a  document  affecting  real 
property,  it  is  proper  to  make  the  registrar 
a  party,  especially  when  it  is  alleged  that 
he  has  treated  as  a  right  to  real  property 
that  which  was  not  in  fact  one.  The  neglect 
to  make  the  one  who  has  procured  the  regis- 
tration a  party  is  no  ground  for  a  defence 
in  law.  Rochez  v.  Champagne,  5  Que.  P.  R. 
19. 

Action  to  set  aside  fraudulent  eon- 
▼eyanoe — Debtor  made  party  to  action.] — 
The  plaintiff  sued  to  set  aside  an  alleged 
fraudulent  conveyance  made  by  Hudsons 
Ltd.,  and  joined  the  latter  as  defendants. 
The  plaintiff  alleged  that  judgment  had  been 
recovered  against  Iludsons  Ltd.  for  large 
amounts,  but  that  the  latter  were  still  in- 
debted in  other  amounts,  for  which  judg- 
ment had  not  been  recovered.  On  an  appli- 
cation to  strike  out  Hudsons  Ltd.  as  un- 
necessary parties  to  the  action : — Held,  that, 
while  the  plaintiff  was  a  creditor  for  an 
amount  for  which  judgment  had  been  re- 
covered against  Hudsons  Ltd.,  yet.  as  he 
was  also  a  creditor  in  respect  of  an  amount 
for  which  judgment  had  not  been  recovered, 
Hfudsons  Ltd.  were  properly  parties  to  the 
action.  Belcher  v.  Hudaona  Ltd.,  1  Sask. 
L.  R.  474.  9  W.  L.  R.  205. 

AltematiTe  olaiaui  —  Rule  186.] — A 
machine  sold  by  the  plaintiffs  was  burnt 
while  in  the  premises  of  the  defendant  rail- 
way company  at  the  place  for  its  delivery 
to  the  purchaser.  The  plaintiffs  brought 
this  action  against  the  railway  company  as 
carriers  for  the  value  of  the  machine  and  in 
the  alternative  against  the  purchaser  for  the 
price : — Held,  that  this  could  not  be  done, 
the  relief  claimed  against  the  railway  com- 
pany being  based  on  the  assumption  that  the 
title  to  the  machine  was  in  the  plaintiff^ 
and  that  against  the  purchaser  on  the  as- 
sumption that  title  had  passed  to  him.  Quig- 
ley  V.  Waterloo  Manufacturing  Co.,  1  O.  L. 
R.  606,  and  Evana  v.  Jaffray,  1  O.  L.  R. 
614,  applied.  Chandler  d  Maaaey,  Limited^ 
V.  Grand  Trunk  Rw.  Co.,  23  C.  L.  T.  172, 
194.  5  O.  L.  R.  589. 


3255 


PABTIES. 


Applloatioii  to  strike  out  —  Matter  of 
tuhatance.] — ^An  objection  that  one  joined  as 
plaintiff  in  an  action  has  no  title  to  main- 
tain the  action,  is  matter  of  substance  which 
should  be  raised  on  the  pleadings  as  pro- 
vided by  Rule  259,  and  is  not  a  proper  sub- 
ject for  an  application  to  strike  out  parties 
under  Rule  185.  Morang  v.  Rose,  22  C.  L. 
T.  168.  3  O.  L.  R.  354. 

Aflsignment  by  plaintiffs  —  Action 
brought  in  name  of  assignors  —  Want  of 
substantial  interest  —  Insolvency — ^Motion 
to  dismiss  action  —  Security  for  costs  — 
Authority  of  solicitors  —  Correspondence — 
Costs.  IlUley  d  Horn  v.  Toronto  Hotel  Co., 
9  O.  W.  R.  935.  10  O.  W.  R.  196. 

Attorneys-General  —  Action  for  in- 
junction —  Inference  with  supply  of  water 
— Navigable  stream — Conflicting  leases  from 
Dominion  and  Provincial  Governments  ■ — 
Necessity  for  consents  —  Scope  of  action. 
Eddy  V.  Booth,  7  O.  W.  R.  75. 

Canse  of  aetion  —  Exception  to  form,] 
— Where  two  plaintiffs  complain  of  the  same 
grievances,  and  each  one  invokes  a  right  of 
action  proceeding  from  the  same  source,  and 
their  conclusions  are  to  the  same  effect,  the 
claims  may  be  joined  together  by  the  plain- 
tiffs, who  can  institute  them  only  as  a  single 
suit,  and  in  such  a  case  the  suit  will  not 
be  dismissed  upon  exception  to  form.  Slater 
Shoe  Co.  V.  Trudeau,  5  Que.  P.  R.  314. 

Causes  of  action  —  Conspiracy — Plead' 
i^gA — An  action  may  be  brought  against  a 
number  of  defendants  jointly  for  an  illegal 
conspiracy,  though  they  joined  the  conspii^ 
acy  at  different  times,  there  being  in  sub- 
stance only  one  cause  of  action,  namely,  the 
conspiracy  to  injure. — In  such  case,  how- 
ever, the  jury  may  differentiate  and  assess 
separate  damages  against  the  separate  de- 
fendants according  to  the  respective  dates 
when  they  became  members  of  the  conspire 
acy.  O'Keefe  v.  Walsh,  [1903]  2  Ir.  R. 
681,  followed.  Copeland-Chatterson  Co  v. 
Business  Systems  Limited,  11  O.  L.  R.  292, 
7  O.  W.  R.  42.  72. 

Canses  of  action — Partnership  account 
— Conspiracy.] — ^The  relief  sought  against  the 
defendant  J.  was  an  account  and  damages 
for  breach  of  a  partnership  agreement  be- 
tween him  and  the  plaintiff:  and  that  sought 
against  the  other  defendants  was  damages 
for  the  malicious  procuring  of  the  breach  by 
the  defendant  J.  and  for  conspiracy: — Held, 
that,  despite  the  form  of  pleading,  there  was 
such  unity  in  the  matters  complained  of  as 
between  all  parties  as  justified  the  intention 
of  the  co-defendants.  Kent  Coal  Explorar 
tion  Co.  V,  Martin,  16  Times  L.  R.  486, 
specially  referred  to.  Evans  v.  Jaffray^  21 
C.  L.  T.  336.  1  O.  L.  R.  614. 

Causes  of  aetion — Pleading  —  Lease  — 
Action  to  set  aside — Fraud  on  creditors — 
Right  of  assignee  for  creditors — Termina- 
tion of.] — One  of  the  defendants  mortgaged 
land  to  the  plaintiff  bank,  and  then  made  an 
assignment  under  R.  S.  O.  1897.  c.  147,  to 
the  other  plaintiff  for  the  benefit  of  credi- 
tors. The  assignee  conveyed  to  the  bank  the 
equity  of  redemption  in  the  land.  This  ac- 
tion was  then  brought  to  have  a  lease  of  the 


land  made  by  the  mortgagor  to  his  co-de- 
fendant declared  void.  The  bank  alleged  that 
the  lease,  though  dated  before  the  mortgage, 
was  not  made  until  after  it;  and  both  plain- 
tiffs alleged  that  the  lease  was  made  volun- 
tarily when  the  lessor  was,  to  the  know- 
ledge of  the  lessee,  in  insolvent  circumstances, 
and  with  intent  to  defraud  creditors: — H^ 
that  the  right  to  relief  upon  the  latter 
ground  could  be  claimed  only  by  the  as- 
signee under  r.  9  of  the  Act,  and  his  right 
terminated  when  he  so  dealt  with  the  estate 
as  to  render  the  relief  useless  to  it:  and 
therefore  the  assignee  was  improprely  joined 
as  a  plaintiff.  Semhle,  that  the  proper  order 
would  be  to  strike  out  the  name  of  the  as- 
signee as  plaintiff  and  the  claim  to  set  aside 
the  lease  as  fraudulent  against  creifitors. 
The  order  made  below.  7  O.  L.  R.  613,  pat- 
ting the  plaintiffs  to  their  election  as  to 
which  claim  they  would  proceed  upon,  was, 
however,  affirmed.  Bank  of  Hamilton  v. 
Anderson,  24  C.  L.  T.  347,  8  O.  L.  R.  153, 
3  O.  W.  R.  301.  380.  709. 

Consent  —  Power  of  attorney — Insvfi- 
ctency — Reference  —  Powers  of  referee  — 
Amendment  —  Application  to  strike  out 
amendments — Appeal.] — An  action,  involnn^; 
mainly  the  taking  of  accounts,  was  referred 
to  the  district  registrar,  the  referring  order 
giving  that  officer  all  the  i>owers  of  a  Judge 
as  to  certifying  and  amending.  On  this  au- 
thority the  district  registrar,  on  applicatioD, 
added  certain  parties  plaintiffs,  upon  the 
plaintiff  filing  a  consent  thereto  of  the  par- 
ties so  added.  The  writ  of  summons  and 
statement  of  claim  were  afterwards  amended. 
The  defendant  H.  took  out  a  summons  to 
strike  out  the  amendments  to  the  writ  and 
pleadings,  on  the  ground  that  amendments 
were  made  wi-thout  an  order  of  the  Court 
or  a  Judge  thereof,  and  that  as  to  the  plain- 
tiffs added,  no  proper  consent  signed  by  them 
had  been  filed.  The  documents  purporting  to 
be  consents  were  filed  by  the  plaintiff  under 
a  power  of  attorney  authorizing  him  to  soe 
for,  recover,  and  receive  the  amount  of  a 
certain  judgment  debt  recovered  in  another 
action : — Held,  that  the  action  in  which  the 
consents  were  filed  was  a  new  action;  that 
the  power  of  attorney  was,  in  the  circum- 
stances, insufficient;  and  that  the  amend- 
ments made  in  pursuance  of  such  consents 
so  filed  must  be  struck  out. — Held,  also,  that 
the  order  conferring  on  the  district  registrar 
power  to  amend,  would  also  authorise  him 
to  add  parties. — Held,  also,  that  the  appli- 
cation to  strike  out  the  amendments  made 
by  the  district  registrar  was  not  an  appeal, 
but  a  substantive  application  to  strike  out 
certain  amendments  made  by  the  district 
registrar. — But,  semble,  on  the  authority  of 
Hay  ward  v.  Mutual  Reserve  AssocioHen^ 
[1891]  2  Que.  B.  236,  that  an  appeal  wonld 
lie  to  a  Judge  in  Chambers.  Hitt  v.  Hambltf, 
12  B.  C.  R.  263. 

Conspiraoy  —  Defamation — Joinder  of 
defendants  and  causes  of  action — Particn- 
\KT^.—Devaney  v.  World  (1910),  1  O.  W. 
N.  454.  472.  547. 

Contract  —  Undivided  share  in  mining 
right — Rescission — Parties  to  contract.]--^ 
person  who  has  acquired  an  undivided  share 
in  a  mining  right,  has  no  right  of  action  to 
set  aside   the   contract   by   virtue  of  which 
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his  share  has  been  transferred  to  him,  with- 
oat  bringing  before  the  Court  all  the  parties 
to  the  contract.  Jeannotte  v.  Caron,  23  Que. 
S.  C.  540. 

Contraet  tar  sale  of  land  —  Specific 
performance — Principal  and  agent — ^Damages. 
Lee  V.  Britian,  4  O.  W.  R.  311. 

Covmterelabii  —  Action  of  ejectment — 
Counterclaim  for  declaration  of  title — Heir- 
at-law  of  deceased  owner — ^Administrator — 
Pleading — ^Defences — Striking  out  O'Con- 
nor Y.  O'Connor,  5  O.  W.  R.  701,  751. 

Death  of  one  of  aoTeral  def omdaate 
after  serriee  of  proeesa  —  Application 
by  plaintiflEs  to  strike  out  his  name — Prac- 
tice. Dominion  Bank  v.  McCracken^  12  O. 
W.  B.  132. 

Sefendaatfl  —  Action  by  judgment  cre- 
ditor to  get  a^ide  fraudulent  conveyance.] — 
Plaintiff  recovered  judgment  against  defend- 
ant B.  Later  she  conveyed  the  property 
in  question  to  defendant  E.  The  judgment 
is  still  unsatisfied,  and  B.  is  insolvent. 
Plaintiff  sued  B.  and  E.  to  set  aside  the 
deed  to  E.  as  fraudulent  and  void: — Held, 
that  B.  is  not  a  necessary  party  to  the  ac- 
tion.    GaUagher  v.  Beale,  10  W.  L.  R.  258. 

Defeadants  —  Action  for  rectification  of 
agreement  for  sale  of  land— Agent — Author- 
ity J] — In  an  action  for  the  rectification  of 
an  agreement  for  sale  of  a  certain  lot,  it  de- 
veloped that  the  plaintiff  had  dealt  with  one 
Ll  assuming  to  act  as  agent  for  the  de- 
fendant corporation,  who,  on  discovery,  de- 
nied his  authority  to  act  as  their  agent: — 
Eeldy  that  the  plaintiff  had  a  right  to  add 
L.  as  a  party  defendant,  as,  should  it  trans- 
pire that  L.  was  not  a  duly  authorized  agent 
of  the  owners,  the  plaintiff  might  have  a 
right  of  action  against  him  personally. 
Bradley  v.  Yorkshire  Guarantee  d  Securi- 
ties Corp,,  13  B.  C.  R.  68. 

Deed — Rectification — Cancellation  —  In- 
dependent claims — Election.] — In  considering 
the  propriety  of  the  joinder  of  defendants, 
the  nature  of  the  action  and  of  the  relief 
asked  must  be  considered.  If  that  relief  is 
of  an  equitable  nature,  all  parties  must  be 
before  the  Court  whose  presence  is  necessary 
to  give  the  plaintiff  if  successful  the  full  mea- 
sure of  his  rights,  assuming  that  the  action 
is  not  multifarious.  On  the  other  hand,  the 
plaintiff  cannot  join  two  independent  claims 
merely  because  they  happen  to  relate  to  the 
same  subject  matter,  there  being  no  connec- 
tion otherwise  between  the  parties.  In  an 
action  claiming  as  against  one  defendant 
rectification  of  a  deed  and  as  against  the 
other  defendant  cancellation  as  a  cloud  on 
the  plaintiffs  title  of  a  deed  from  a  third 
person  to  that  defendant  of  part  of  the  land 
which,  as  the  plaintiff  alleged,  should  have 
been  included  in  the  deed  of  which  recti- 
fication was  sought,  an  order  was  made  as 
in  Chandler  d  Massey  v.  Grand  Trunk  Rw, 
Co,,  5  O.  L.  R  5^.  requiring  the  plaintiff 
to  elect  as  against  which  defendant  he  would 
proceed.  Andrews  v.  Forsythe,  24  C.  L.  T. 
134.  7  O.  L.  R.  188,  3  O.  W.  R.  307. 

Defemdante  —  Action  for  nuisance  — 
Pleading  —  Joint  tort.  Coulstring  v.  Nova 
Scotia  Telephone  Co.,  5  E.  L.  R.  666. 


Defendante  —  Alberta  Rule  29 — Action 
for  negligence  —  Alternative  Uahility  — 
'^Common  transaction** — Rule  32.]  —  Held, 
that  plaintiff  is  not  bound  to  elect  against 
which  defendant  he  will  proceed.  It  is  a 
"common  transaction,"  and  the  question  is 
which,  if  either,  defendant  is  liable.  White 
V.  Grand  Trunk,  10  W.  L.  R.  279. 

Defendantfl  —  Cause  of  action — Joint 
liability — ^Tort.  Tracey  v.  Toronto  Rw.  Co. 
d  Grand  Trunk  Rw.  Co.,  13  O.  W.  R.  15. 

Defendants  —  Cause  of  action — Plead- 
ing— Negligence.  Campbell  v.  Clu>ff,  8  O. 
W.  R.  740.  780. 

Defendants  —  Counterclaim  —  Service 
out  of  jurisdiction — Cause  of  action.] — T., 
the  British  Columbia  agent  for  the  P.  C. 
Line  of  Seattle,  sued  McM.,  the  agent  of  the 
D.  and  W.  H.  N.  Co.,  on  a  bill  of  exchange 
drawn  by  McM.  on  the  company  in  favour  of 
T.  This  bill  was  for  the  balance  of  froight 
moneys  due  under  a  charterparty  entered  in- 
to between  the  principals,  and  the  company, 
having  a  claim  against  the  P.  C.  Line  for 
demurrage,  obtained  an  order  adding  the 
company  as  party  defendants,  and  giving 
them  and  McM.  leave  to  deliver  a  counter- 
claim and  serve  it  upon  the  P.  C.  Line  (9 
B.  C.  R.  171,  22  C.  L.  T.  421).  An  order 
was  then  made  giving  leave  to  McM.  and 
the  company  to  serve  notice  on  the  P.  C. 
Line  of  the  defence  and  counterclaim : — 
Held,  that,  as  no  cause  of  action  or  counter- 
claim against  T.  was  shewn,  there  was  no 
"action  properly  brought  against  some  other 
person  duly  served  within  the  jurisdiction," 
and  hence  there  was  no  jurisdiction  to  take 
the  order.  Trowbridge  v.  McMillan,  9  B.  C. 
R.  443. 

Defendants  —  Joint  tort-feasors — Con. 
Rule  186—3  Edw.  VII.  c.  19,  s.  609  (O.)]— 
In  an  action  for  damages  against  the  cor- 
poration of  a  city  for  allowing  planks  and 
lumber  to  remain  og.  one  of  its  streets,  which 
had  been  negligently  piled  and  wrongfully 
left  there  by  the  other  defendants,  and  which 
fell  on  the  plaintiff  and  injured  him : — 
Held,  that  the  defendants  were  not  joint 
tort-feasors,  and  that  Con.  Rule  186  was  not 
so  amended  by  3  Edw.  VII.  c.  19.  s.  609 
(O.),  as  to  authorize  the  action  as  con- 
stituted, and  the  plaintiff  was  ordered  to 
elect  against  which  defendant  he  would  pro- 
ceed. Hinds  v.  Barrie,  6  O.  L.  R.  65(>,  Rice 
v.  Whitby,  25  A.  R.  191,  and  Chandler  d 
Massey,  Limited  v.  Grand  Trunk  Rw.  Co.,  5 
O.  L.  R.  589.  followed.  Tate  v.  Natural 
Gas  d  Oil  Co.  of  Ontario,  18  P.  R.  82.  and 
Langley  v.  Law  Society  of  Upper  Canada. 
3  O.  L.  R.  245,  distinguished.  Baines  v. 
Woodstock,  10  O.  L.  R.  694,  6  O.  W.  R. 
601. 

Defendants  —  No  relief  claimed  against 
one  defendant  —  Order  striking  out  name 
with  leave  to  plaintiff  to  amend— Contract 
— Stay  of  action — Costs  of  former  action 
nnpaid.  Buchanan  v.  Newman  d  Winnipeg, 
9  W.  L.  R.  510. 

Defendants  —  Partners  —  Sale  of  goodn 
— Action  against  firm  for  price — Amendment 
— Costs.] — Action  brought  against  the  de- 
fendant in   the  name   of   the  A.   L.  Co.   to 
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recover  for  goods  sold  in  part  by  A.  whilt 
carrying  on  business  in  the  name  of  the 
M.  R.  L.  Co.  and  in  part  while  doing  busi- 
ness in  his  own  name  before  the  formation 
of  the  A.  L.  Co.  After  the  formation  of 
the  latter  company  A.  transferred  to  it  a 
number  of  book  debts,  etc.,  including  the 
account  sued  for,  as  his  contribution  to  the 
assets  of  the  company,  but  no  notice  of  the 
transfer  was  given  to  the  defendant; — Held, 
that  the  action  could  not  be  maintained  in 
the  form  in  which  it  was  brought,  -there  be- 
ing a  clear  variance  between  the  pleadings 
and  the  proof. — Per  Graham,  E.J.,  that  then» 
should  be  an  amendment;  costs  to  be  set 
off.— Per  Drysdale,  J.,  Longley,  J.,  concur- 
ring, that,  as  the  joinder  of  the  plaintiffs 
other  than  A.  did  not  prejudice  the  defend- 
ant, and  the  trial  Judge  had  directed  all 
necessary  amendments,  the  amendment  should 
be  made  ns  directed  and  the  appeal  dismissed 
with  costs.  Albion  Lumber  Co.  v.  BrotoneU 
42  N.  S.  R.  297.  3  E.  L.  R.  224. 

Defendants  —  Pleading — ^Joint  cause  of 
action — Conversion — Negligence.  Broom  v. 
Toronto  Junction,   10  O.  W.  R.  750. 

]>efendauts  —  Pleading — Joint  cause  of 
action — Master  and  servant — Injury  to  ser- 
vant,]— In  an  action  brought  against  the 
Guelph  and  Goderich  Rw.  Co..  the  Cana- 
dian Pacific  Rw.  Co.,  and  the  Canada  Foun- 
dry Co.,  jointly,  in  which  it  was  alleged 
that  the  plaintiff  was  employed  by  the  Cana- 
dian Pacific  Rw.  Co.  to  work  upon  the  con- 
struction of  a  lino  of  railway  being  con- 
structed by  them  under  the  name  of  the 
Guelph  and  Goderich  Railway,  leased  and 
operated  by  the  Canadian  Pacific  Rw.  Co., 
on  which  the  Canada  Foundry  Co.  agreed 
to  construct  a  steel  bridge,  and  the  plaintiff 
was  ordered  by  his  employers  to  assist  in 
that  work  and  did  so;  that  "the  defendants" 
undertook  the  placing  of  the  necessary  gird- 
ers, and  the  plaintiff  assisted  on  his  employ- 
ers' orders;  that  the  work  of  placing  the 
girders  was  so  negligently  done  that  he  was 
injured;  that  the  apparatus  used,  including 
the  roadbed,  was  under  the  control  of  "the 
defendants" ;  that  they  were  negligent  in  not 
providing  a  safe  road-bed  and  eflicient  ap- 
paratus;  that  there  were  defects  in  the  der- 
rick and  plan  adopted;  and  that  "the  said 
accident  happened  by  reason  of  the  said 
negligence  of  the  said  defendants,  and  by 
reason  thereof  the  plaintiff  suffered  the  in- 
juries herein  complained  of: — Held,  that  the 
statement  of  claim  sufficiently  alleged  a 
joint  cause  of  action,  and  the  plaintiff  was 
not  bound  to  elect  against  which  of  the  sev- 
eral defendants   he   would   proceed.     Symon 

47.T^!'4.  IC'I^*  *"•  ^''-  '^  «•  ^  «• 

Defendants  —  Pleading — Joint  cause  of 
action  —  Negligence.  O'Meara  v.  Ottawa 
Electric  Co.,  10  O.  W.  R.  1068,  11  O.  W.  R. 
10. 

Defendants  —  Pleading — Joint  cause  of 
action — Negligence — Dangerous  fence — High- 
way— Private  owner — Municipal  corporation. 
Prouse  V.  West  Zorra  d  Dawes,  10  O.  W. 
R.  682. 

Defendants  —  Pleading — ^Joint  cause  of 
action— Tort.     Collins  v.  Toronto,  Hamilton, 


d  Buffalo  Rw.  Co.,  Perktns  t.  Toronto,  Horn- 
ilton,  d  Buffalo  Rw.  Co.,  10  O.  W.  B.  81 
115,  263. 

Defendants  —  Pleading  —  Specific  per- 
formance —  Motion  to  compel  plaintiff  to 
elect  to  proceed  against  one  of  two  defend- 
ants —  One  claim  against  both  defendants. 
nai7i4'H  V.  Sovereign  Bank,  8  O.  W.  R,  484. 
554. 

Defendants   —   Pleading — Statement  of 

claim — Multifariousness  —  E/mbamssment 
Howland  v.  Chipman,  8  O.  W.  R.  ^10. 

Defendants — Rule  29  (Alta.) — Cause  of 
action.] — Plaintiffs  were  injured  by  their 
horse  running  away  while  driving  along  a 
highway,  the  horse  having  been  frightened  bj 
defendants'  motor  cars,  one  following  the 
other:  —  Held,  that  plaintiffs  must  elect 
against  which  defendant  they  continae  the 
action.  Edinger  v.  McDougaU  (1909),  12 
W.  L.  R.  82. 

Defendants  —  Separate  causes  of  action 
— Contracts  —  Sale  of  goods  —  Promissory 
notes — ESection.  Waterous  Engine  Wcris 
Co.  V.  Howland  (N.  W.  P.^  0  W.  L.  R. 
541. 

Defendants  —  Separate  causes  of  actios 
— Election — Amendment.  Creightot^  Cobalt  d 
Haileybury,  9  O.   W.   R.  287.   312. 

Defendants  —  Separate  causes  of  actioo 
— Libel— -Alternative  claims  —  Election.] — 
The  plaintiffs  sued  the  defendant  company 
and  the  defendant  C,  the  president  of  the 
company,  for  libel,  claiming  against  them 
alternatively  for  the  same  libel: — HeU,  that 
the  real  cause  of  action  against  each  defend- 
ant was  separate,  and  no  relief  was  claimed 
against  the  defendants  jointly,  and  there- 
fore they  were  improperly  joined  as  de- 
fendants in  the  same  action.  Equity  Fire 
Insurance  Co.  v.  Conlthard-Alegander  Co.. 
8  W.  L.  R.  74,  1  Sask.  L.  R,  100. 

Defendants  —  Stay.]   —  Plaintiff  bad 

formerly  brought  an  action  against  defend- 
ant N.  for  the  same  relief  as  claimed  here. 
That  action  was  dismissed  because  he  did 
not  comply  with  an  order  to  produce.  The 
corporation  of  the  city  of  Winnipeg  was 
struck  out  of  this  action,  the  contract  nied 
being  one  under  seal  with  the  defendant  N. 
alone,  but  under  which  plaintiff  now  daiioed 
certain  rights.  Leave  given  to  apply  oo  vo- 
tice  to  amend  and  add  city  as  a  party.  Ac- 
tion stayed  against  N.  until  costs  of  forner 
action  paid.  Buchanan  v.  yewman,  9  W.  U 
R.  510. 

Defendants  —  Suit  against  two  comfa*- 
ies  insuring  same  property — King^s  BescA 
Act.  Rule  219.]— Rule  219  of  the  King> 
Bench  Act.  R.  S.  M.  1902,  c.  40.  does  not 
permit  a  plaintiff  to  proceed  in  one  action 
against  two  separate  insurance  companies 
upon  separate  policies,  although  they  'lorer 
the  same  goods  destroyed  by  the  same  fire. 
Faulds  V.  Faulds,  17  P.  R.  480.  Hinds  v. 
Barrie,  6  O.  L.  R.  656.  and  Andrew  ▼.  For- 
sythe,  7  O.  li.  R.  1S8»  followed.— -A  plam- 
tiff  who  had  commenced  such  an  action  wss 
required  to  el^t  within  five  days  ^bich 
company  she   would   proceed   against  in  the 


3261 


FABTIBS. 


32«2 


action  and  to  discontinue  as  against  the 
other.  LefH  v.  Phcenix  Insurance  Co.  of 
Brooklyn,  6  W.  L.  R.  17,  17  Man.  L.  R.  61. 


Trespass  to  mining  claim 
— ^Deceit — Misrepresentation  —  Contract  — 
Ri^t  to  join  plaintiff  without  consent  — 
Construction  of  Rules.  Hildiich  v.  Yott 
(Yuk.),  6  W.  L.  R.  565. 

I>e]^osit    with    proTineial    treasureir 

-Actton    to    recover — Other    cUMnantBJ] — • 


A  plaintiff  in  an  action  to  recover  a  sum  of 
money  deposited  by  the  debtor  at  the  office 
of  the  Provincial  lYeasurer.  in  the  circum- 
stances mentioned  in  Art.  119S.  R.  S.  Q., 
most  bring  before  the  Court  as  parties  the 
other  claimants  in  order  to  ascertain  whe- 
ther their  claims  are  well  founded  or  not. — 
Conversely,  such  claimants  brought  in  as 
parties  are  in  a  position  to  contest  the  ac- 
tion by  setting  up  the  grounds  based  upon 
their  claims.  Connolly  v.  ^tna  Life  Insur- 
ance Co,,  29  Que.  S.  C.  6. 

IHflereiit  oauses  of  aotion,  —  Sale  of 
goods — Claim  for  price  —  Claim  for  loss. 
Chandler  d  Massey  {Limited)  v.  Grand 
Trunk  Ric,  Co.,  5  O.  L.  R.  589.  2  O.  W. 
R.  286,  407,  427,  1044. 

IMstiiiot  oansMi  of  aotioii  —  Husband 
and  wife — Wages  of  wife — Money  expended 
by  husband.  Pask  v.  Kinsella,  2  O.  W.  R. 
S24. 

IMstinet  oauaes  of  action.  —  Personal 
injaries — Collision.  Liddiard  v.  Toronto  Rw. 
Co,,  5  O.  L.  R.  371.  2  O.  W .  R .  145. 

EKeoptioi&  for  want  of — Time  for  pre- 
S€niati<m.] — A  dilatory  exception,  based  upon 
the  fact  that  all  the  parties  interested  and 
whose  presence  is  necessaiy  are  not  before 
the  Court,  must  be  presented  within  three 
days  after  a  judgment  maintaining  an  ex- 
ception to  the  form,  and  dismissing  the  ac- 
tion as  to  one  of  the  defendants,  saving  re- 
course. Soucy  V.  Industrial  Printing  Co,, 
.">  Que.  P.  R.  121. 

Foveign   nninoorporated   aasooiation 

— M<mey  of  union — Judgment  against  mem' 
hers  of  unincorporated  association  in  repre- 
sentative  action — Trust,"] — ^Action  against  an 
association.  Certain  members  were  author- 
ised by  the  Court  to  defend  the  action  on 
behalf  of  themselves  and  all  other  members : 
— Held^  1.  That  the  association  was  not  a 
corporation,  individual,  partnership,  nor  a 
quasi-corporate  body.  2.  That  its  members 
could  not  be  sued  by  their  adopted  name. 
Certain  costs  were  ordered  to  be  paid  by 
defendant  members.  The  plaintiffs  sought 
to  garnishee  a  certain  account  at  the  Dom- 
inion Bank,  headed  "Amalgamated  Sheet 
Metal  Workers'  Union.  No.  30."  —  HeU, 
could  not  be  garnished,  as  order  that  the  de- 
fendants shall  pay  money,  without  more, 
cannot  be  enforced  against  the  property  of 
any  one  except  the  defendants  themselves. 
MeialUc  Roofing  Co,  of  Canada  y.  lA>cal 
Union,  No.  SO,  Amalgamated  Sheet  Metal 
Workers*  International  Association,  1  O.  W. 
R.  573,  644,  2  O.  W.  R.  183,  266,  819,  844, 
5  O.  W.  R.  95.  709,  6  O.  W.  R.  41,  283.  5 
O.  L.  R.  424.  9  O.  L.  R.  171.  10  O.  Ll  R. 
106. 


Fraudulent  oonTeyance  —  Action  to 
set  aside — Grantor — Partnership — Motion  to 
strike  out  name  of  defendant — Claim  of  some 
plaintiffs,  but  not  of  all— Costs.  Turner  v. 
Van  Meter   (N.W.T.).  2  W.  L.  R.  257. 

Fraudulent  preferonoe — Action  to  set 
aside — Insolvent  debtor — Costs  of  examina- 
tion of,  for  discovery,'] — ^A  fiat  will  not  be 
granted  under  Rule  932  of  the  King's  Bench 
Act  to  tax  to  a  plaintiff  the  costs  of  the 
examination  of  a  defendant  who  was  not  a 
necessary  or  proper  jwirty  to  the  action,  al- 
though no  objection  on  that  ground  was 
taken  prior  to  the  application  for  the  fiat. 
An  insolvent  debtor  who  has  made  an  assign- 
ment for  the  benefit  of  his  creditors  is 
neither  a  necessary  nor  a  proper  party  to 
an  action  by  the  assignee  to  set  aside  a 
fraudulent  preference  given  by  him.  Weise  v. 
Warden,  L.  R.  19  Eq.  171.  and  Bank  of 
Montreal  v.  Black.  9  Man.  L.  R.  439,  fol- 
lowed. Gihhons  v.  Darvill,  12  P.  R.  478, 
distinguished.  Schwartz  v.  Winkler,  22 
C.  L.  T.  401.  14  Man.  L.  R.  197. 

Grantor  and  s^aatee — Declaration  of 
ownership  of  property — Claim  for  value,] — 
A  plaintiff  who  asks  to  be  declared  owner  of 
part  of  a  certain  property  cannot,  in  the 
same  action,  ask  as  a  subsidiary  remedy, 
that  the  defendant's  auteur  be  ordered  to 
pay  him  the  value  of  that  property.  Poirier 
V.  Montreal,  7  Que.  P.  R.  246. 

Heirs  —  Service — Representation,] — The 
service  upon  heirs  by  representation  per- 
mitted by  Art.  135,  C.  P.,  can  only  be  made 
by  designating  one  of  the  relations  in  his 
capacity  of  an  heir,  if  he  really  is  such,  as 
representing  the  succession.  Andrews  v. 
Frankenherg,  3  Que.  P.  R.  45.  17  Que.  S.  C. 
313. 

Indorsers   of  proniissory  notes  sned 

on — ^Allegation  of  payment  —  Third  party 
procedure.  Canadian  Bank  of  Commerce  v. 
Butler  (Yuk.),  1  W.  L.  R.  173. 

Interpleader  issne  —  Who  should  be 
plaintiff — Insurance  moneys — Rival  claimants 
— Residence  abroad — Security  for  costs.] — 
By  the  terms  of  an  insurance  policy  it  was 
made  payable  to  the  wife  of  the  insured,  men- 
tioning her  name.  The  insured  had  lived 
for  many  years  in  this  province  with  a  per- 
son who  passed  as  his  wife,  and  by  whom 
he  had  a  family,  and  who  had  possession 
of  the  policy;  but  shortly  before  his  death 
he  made  a  will  whereby  he  left  the  policy  in 
question  to  a  person  of  the  same  name,  who 
resided  out  of  the  province,  whom  he  de- 
scribed as  his  wife,  and  to  a  daughter  by 
name.  On  settling  an  interpleader  issue 
to  try  the  right  to  the  policy,  the  Master 
in  Chambers  directed  that  the  legatees  under 
the  will  should  be  plaintiffs,  and  that  they 
should  not  be  required  to  give  security  for 
costs,  the  difficulty  having  been  caused  by 
the  deceased  himself;  while  it  might  be  as- 
sumed that  the  costs  of  all  parties  would  bo 
made  payable  out  of  the  fund.  The  order 
was  varied,  on  appeal,  by  directing  that  the 
plaintiffs  should  give  security  for  costs,  and 
that  the  costs  of  the  appeal  and  cross-appeal 
should  be  costs  in  the  cause.  Bruce  y.  An- 
cient Order  of  United  Workmen,  11  O.  L. 
R.  633.  7  O.  W.  R.  177. 
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Joinder  of  defendants — ^Two  separate 
causes  of  action — One  for  negligence^ — Other 
for  breach  of  contract — Motion  to  strike  out 
statement  of  claim — Order  granted — Plain- 
tiff to  elect  within  a  week  on  which  action 
he  will  proceed.  Vachon  v.  Crown  Reserve 
d  Maryland  Casualty  Co.  (1910),  17  O.  W. 
R.  695.  2  O.  W.  N.  378. 

Joint  or  leTeral  liability  —  Causes  of 
action — Separate  torts — Election.  Qrandin 
V.  NeiD  Ontario  S,  8.  Co,  d  Canadian  North- 
em  Rw.  Co.,  6  O.  W.  R.  521,  553. 

I«ibel  —  Improper  joinder  of  parties  — 
\8eparate  causes  of  action — Right  of  plain- 
ti^  to  elect] — Where  it  appears  in  the 
course  of  the  trial  of  an  action  for  libel 
that  two  or  more  defendants  have  been 
joined  in  an  action  for  two  separate  torts, 
one  of  which  has  been  committed  by  both, 
but  the  other  only  by  one,  the  plaintiff  should 
be  allowed  to  elect  upon  which  cause  of  ac- 
tion he  will  proceed,  and  the  necessary 
amendments  as  to  parties  made  accordingly. 
Nyhlett  V.  Williams,  6  Terr.  L.  R.  200. 

Misjoinder  of  plaintiffs  —  Rules  185, 
18G— Distinct  causes  of  action — Election — 
False  representations.  Smith  v.  Fo»,  11  O. 
W.  R.  604.  673. 

Mnnicipal  corporation  —  Authority  to 
use  name  —  By-law  —  Retainer  —  Ratifi- 
cation —  Application  to  dismiss.] — Under 
s.  362  of  the  Municipal  Act,  R.  S.  M.  1902 
c.  116,  which  provides  that  "the  powers  of 
the  council  shall  be  exercised  by  by-law 
when  not  otherwise  authorised  or  provided 
for,"  a  by-law  is  not  necessary  to  authorise 
the  commencement  of  an  action,  but  a  muni- 
cipal corporation  may  give  such  authority 
by  resolution  under  the  corporate  seal. 
Barrie  v.  Weaymouth,  15  P.  R.  95,  Barrie 
Public  School  Board  v.  Barrie,  19  P.  R.  33, 
and  Brooks  v.  Torquay,  [1902]  1  K,  B.  601, 
followed.  Where  an  action  has  been  com- 
menced without  authority,  a  subsequent 
ratification  of  the  proceedings  by  a  properly 
executed  retainer  will  be  a  sufficient  answer 
to  an  application  by  the  defendant  to  dis- 
miss the  action,  subject  to  the  question  of 
costs.  Qucere,  whether  a  defendant  has  any 
locus  standi  under  the  present  practice,  to 
ask  for  the  dismissal  of  an  action  on  the 
sole  ground  that  it  has  been  brought  without 
the  authority  of  the  plaintiff.  Emerson  v. 
Wright,  24  C.  L.  T.  190.  14  Man.  L.  R. 
636. 

Mnnicipal  corporation  —  Causes  of 
action  —  Slunicipal  Act,  s.  609  —  Rule  186. 
Baines  v.  Woodstock,  6  O.  W.  R.  601,  10 
O.  L.  R.  694. 

Mntnal  aid  societies — Action  by  local 
Court  of  fordgn  society — Ewception  to  the 
form] — A  local  Court  of  a  foreign  mutual 
aid  society,  cannot,  at  least  if  it  has  not 
complied  wi  h  the  requirements  of  the  provin- 
cial Act  governing  such  societies,  bring  an 
action  in  its  own  name,  and  such  an  action 
will  be  dismissed  on  exception  to  the  form, 
but  without  costs  against  the  plaintiff  society, 
considered  as  non-oxistent.  Court  St.  Charles 
No.  167  of  the  Order  of  Catholic  Foresters 
V.  Oibeault,  7  Que.  P.  R.  95. 


NesUcenee  —  Personal  injaries — Separ- 
ate causes  of  action  —  Breach  of  contract 
to  carry  safely  —  Railway  company — ^Breadi 
of  statutory  duty.  Geiger  v.  Grand  Trunk 
Rw.  Co.,  4  O.  W.  R.  152. 

Hnllity  of  action — Dilatory  exception.} 
— The  default  of  a  plaintiff  to  bring  before 
the  Court  a  person  who  is  a  necessary  party 
to  the  action  does  not  render  the  action 
void  as  a  matter  of  law,  and  such  default 
should  be  invoked  by  a  dilatory  exception, 
and  not  by  way  of  exception  to  the  form. 
McNally  v.  Pr^fontaine,  11  Que.  K.  B.  370. 

Nnmerons  defendants  in  the  saiae 
interest  —  Appointment  of  solicitor  to  de- 
fend.]—The  object  of  Rule  200,  whidi  pro- 
vides that,  where  there  are  numerous  parties 
having  the  same  interest,  one  or  more  of  such 
parties  may  sue  or  be  sued,  or  may  be  author- 
ised by  the  Court  to  defend,  on  behalf  of, 
or  for  the  benefit  of.  all  so  interested,  is  to 
avoid  the  expense  and  inconvenience  of  bring- 
ing before  the  Court  a  numerous  body  of 
persons,  all  having  the  same  interest;  bat 
does  not  authorise  the  making  of  an  order 
by  the  Court,  on  the  plaintiff^s  application, 
for  the  appointment  of  a  solicitor  to  ddead 
for  a  number  of  persons  in  the  same  inter»t 
who  are  already  defendants  to  the  action. 
Ward  V.  Benson  22  C.  L.  T.  117.  3  O.  L.  R. 
199.  1  O.    W.  R.  24. 

Obligation   to   provide  maintenanee 

— Joint  or  several — Action  for  aliments.] — 
The  obligation  to  provide  maintenance  is 
neither  joint  nor  indivisible,  and  a  party 
sued  for  aliments,  cannot,  by  dilatory  excep- 
tion, stay  the  suit  until  another  penon 
equally  bound  to  furnish  maintenance  has 
been  made  a  party.  Larochclle  v.  Lafleur, 
3  Que.  P.  R.  527. 

OTerJlonv   of   nvater — Damage   by — 8e^ 
arate  causes  of  action  —  ^"Combined**  aett 
of  defendants  —  Election  or  amendment.] — 
Different  defendants  cannot  be  brought  be- 
fore  the   Court   in    the   same   action  where 
the  real  causes  of  action  that  exist  against 
them  are  separate.     In  this  case  the  plaintiff 
sued  for  the  obstmction  of  a   water-coarse 
which  passed  through  her  property,  causing 
it  to  be  overflowed.     The  town  corporatios 
were   charged   by   the   plaintiff   with  harmg 
increased   the   volume  of  water,   while  also 
obstructing    the    watercourse.      The   defend- 
ant Webb  was  charged  with  having  obstructed 
the  watercourse  where  it  passed  through  his 
land.     And  it  was  charged  that  the  natnimi 
effect  of  the  combined  acts  of  the  defendants 
w^as  to  cause  the  watercourse  to  become  ob- 
structed and  to  overflow  the  plaintiff's  land. 
But  it  was  not  alleged  that  these  acts  were 
done  in  concert,  or  that  the  defendants  were 
jointly    concerned    in    their    commission: — 
Heldy   that   the   plaintiff   must  elect  against 
which  of  the  two  defendants  she  wonld  con- 
tinue the  action,  or  amend  by  setting  np  a 
joint  cause  of  action.     Hinds  v    Barrie^  34 
C.  L.  T.  4,  6  O.  L.  R.  656,  2  O.W.  R.  995. 

Parties.] — Under  Rule  29  of  the  Jodici- 
ture  Ordinance  an  action  may  be  broogbt 
against  two  persons,  seeking  *  to  fix  them 
with  liability  only  alternatively  upon  one 
contract  or  one  tort,  even  though  the  alte^ 
native  relief  sought  is  not  the  same.    Prin- 
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ciples  in  Honduras  Inter-Oceanic  Railway 
Co.  ▼.  L^evre,  46  I.  J.  Ex.  391.  L.  R,  2 
EZz.  801,  and  Bullock  y.  London  General 
0mnihu9  Co.,  76  L.  J.  K.  B.  127,  [1907] 
K.  B.  2M,  applied.  If  two  or  more  persons 
maj  be  joined  ander  Rale  29  of  the  Judica- 
ture Ordinance,  leave  need  not  be  obtained 
under  Rule  32.  White  v.  Grand  Trunk 
Pacific  Rw.  Co.  (1909),  2  Alt.  L.  R.  34, 
10  W.  L.  R  279. 


—  Individual  partners  — 
Multiplicity  of  actions — Writ  of  summons — 
Election — Appeal — Costs.] — S.,  G.,  and  H. 
P.  were  residents  of  England  and  members 
of  the  firm  of  S.  &  Co.,  which  carried  on 
business  in  England  only.  The  plaintiffs 
Issued  two  writs  or  summons  (neither  of 
which  was  for  service  out  of  the  jurisdiction) 
in  respect  of  the  same  cause  of  action,  the 
defendants  named  in  one  being  the  firm  and 
S^  G.,  and  H.  P.  individually,  and  in  the 
other  the  three  individuals  only.  The  writs 
were  served  on  H.  P.  while  on  a  visit  to 
British  Golumbia.  and  he  entered  condi- 
tional appearances,  and  applied  to  have  both 
writs  set  aside,  and  (in  the  alternative)  as 
to  the  second  action,  to  have  it  dismissed  as 
vexatious: — Held^  that  the  name  of  the  firm 
was  wrongly  inserted  and  should  be  struclc 
out  of  the  first  writ,  and  that  the  plaintiffs 
should  elect  as  to  which  action  they  would 
proceed  with.  Before  the  hearing  of  the 
appeal,  the  plaintiffs  gave  notice  that  they 
were  content  that  the  name  of  S.  &  Co. 
should  be  struck  out  of  the  writ. — Held, 
that  the  defendant  appellant  was  entitled 
to  the  costs  of  the  appeal  up  to  the  time 
of  the  service  of  the  notice,  and  the  plain- 
tiffs to  the  costs  subsequent.  Oppenhiimer 
V.   Sperling,   22  C.   L.   T.  376.  9  B.  C.   R. 
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—  Persons  interested — Min- 
ing ventures — Cautioner.  McLeod  v,  Daw- 
son, 6  O.   W.   it.  487.  . 

Plaintiffs — Action  by  "  sharesman  "  — 
Wages  —  No  necessity  to  join  the  other 
sharesmen  —  Not  partners.  Whehhy  v. 
Sheridan,  40  N.  S.  R.  626. 

Plaintiifs  —  Contract.]  —  An  action 
may  be  brought  by  several  plaintiffs  jointly 
for  the  recovery  of  a  sum  of  money  alleged 
to  be  due,  under  a  contract  with  the  defend- 
ant, in  equal  shares  to  each  of  the  plaintiffs. 
Leggatt  v.  Mclndoe,  16  Que.  S.  C.  413. 

Plaintiffs  —  Distinct  causes  of  action — 
Pleading  —  Election  —  Amendment — Costs. 
Toronto  d  Weatherall  v.  Lang,  12  O.  W. 
R  925. 

Plaintiffs  —  Joint  contract  —  Separate 
claims  —  Causes  of  action  —  Irregularity 
— Preliminary  exception  —  Waiver  —  Pro- 
ceeding to  trial.] — ^Two  navigation  compan- 
ies who  agree  with  a  railway  company  to 
furnish  vessels  for  a  regular  service  between 
two  porta,  under  the  condition  of^  reciprocal 
obligations,  cannot  unite  to  claim  in  the 
same  action  different  sums  demanded  by  each 
of  them  from  the  railway  company  for  non- 
performance of  obligations.  It  is  by  way  of 
preliminary  exception  that  the  railway  com- 
pany should  object  to  the  irregularity  of 
such  action  if  it  exists;  by  proceeding  to  a 


hearing  without  complaining  of  it,  the  com- 
pany will  be  held  to  have  acquiesced,  and 
will  not  be  permitted  to  set  up  the  irregu- 
larity at  the  hearing  upon  the  merits.  Fur- 
ness  Withy  d  Co.  v.  Great  Northern  Rw. 
Co.,  32  Que.  S.  C.  121. 

Plaintiffs  —  Ontario'^  Rule  185— Consoli- 
dation —  Amendment.] — First  action  is  one 
for  damages — the  other  five  actions  are  for 
commission: — Held,  plaintiffs  can  join  in 
first  action  under  Rule  185.  The  five  ac- 
tions were  properly  brought  as  defendants 
could  not  be  sued  jointly  for  commission. 
The  five  actions  were  stayed,  plaintiff  there- 
in to  counterclaim  in  first  action.  Plaintiffs 
in  first  action  to  amend  setting  out  facts 
on  which  they  propose  to  prove  fraud  or 
give  particulars  within  a  week.  Knick  v. 
Aikens,  Aikens  v.  Knick,  13  O.  W.  R.  630. 

Plaintiffs  —  Ontario  Rule  185 — Joining 
16  claims  in  one  action,] — 16  miners,  14  of 
whom  had  judgment  for  wages  against  I. 
company  now  in  liquidation,  brought  this 
action  under  R.  S.  O.  1897.  s.  85.  c.  191. 
against  three  (Ontario  directors,  who  have 
brought  in  the  three  United  States  directors 
as  third  parties.  Action  allowed  to  proceed 
subject  to  what  may  be  set  up  as  against 
the  two  plaintiffs  who  have  not  obtained 
judgment.  Hehert  v.  Evans,  13  O.  W.  R. 
682. 

Appeal  allowed,  plaintiffs  to  elect  whether 
one  of  them  and  which  would  proceed  with 
the  action  or  if  action  be  dismissed.  Ihid., 
13  O.  W.  R.  682. 

Principal  and  agent  —  Action  for 
breach  of  contract  —  Alternative  claim  — 
Pleading.] — In  an  action  for  breach  of  con- 
tract the  plaintiff  may  join  as  defendants 
both  the  agent  through  whom  the  contract 
was  made  and  his  undisclosed  principal, 
claiming  alternatively  against  one  or  the 
other;  the  statement  of  claim  in  such  case 
should  read  "the  claims  alternatively  against 
one  or  other  of  the  defendants,'*  rather  than 
"the  plaintiff  claims  damages ;"  and,  when 
the  contract  is  in  writing,  the  plea  of  a  de- 
fendant, that,  if  any  a.irreement  was  entered 
into  between  the  plaintiff  and  defendant,  it 
was  entered  into  by  such  defendant  as  agent 
of  the  other  defendant,  and  not  on  his  own 
account,  and  that,  at  the  time,  the  plaintiff 
knew  he  was  so  acting,  is  sufficiently  pleaded, 
there  being  nothing  to  prevent  the  infer- 
ence that  the  fact  set  forth  in  such  alle- 
gation appeared  on  the  face  of  the  corres- 
pondence forming  the  contract.  Hart  v. 
BisHctt,  37  N.   S.   R.  320. 

Principal  and  agent — Bailiff — Conver- 
sion —  Counterclaim  —  Judicature  Ordin- 
ance.]— In  an  action  of  conversion  against  a 
bailiff,  an  application  under  s.  45,  J.  O. 
1893,  by  the  bailiff's  principal  to  be  added  as 
a  defendant,  on  the  grounds  that  the  bailiff 
was  entitled  to  be  indemnified,  and  the  prin- 
cipal was  entitled  to  set  up«  by  way  of 
counterclaims,  certain  claims  against  the 
plaintiff  not  arising  out  of  the  conversion 
complained  of,  was  refused.  The  plaintiff 
brought  an  action  against  the  defendant  for 
conversion  of  certain  household  furniture. 
The  defendant  applied  to  add  or  substitute, 
as  a  defendant,  one  O.,  on  whose  behalf  he 
had,  as  bailiff,  seized  and  sold  the  goods  in 
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queBtion,  alleginfr.  (1)  that  O.  had  agreed 
to  indemnify  him  against  the  seizure,  and 
(2)  that  O.  desired  to  be  added  or  substi- 
tated  as  defendant  for  the  purpose  of  counter- 
claiming  against  the  plaintiff  certain  claims, 
none  of  which  appeared  to  arise  out  of  the 
subject  matter  of  the  action: — Held,  that 
the  Court  had  no  jurisdiction  to  substitute 
or  add  O.  as  a  defendant,  aa  it  was  not  ne- 
cessary for  the  determination  of  the  question 
in  dispute,  he  being  only  indirectly  interest- 
ed in  the  result,  and  could  be  brought  in  by 
the  defendant  as  a  third  party;  and  that  he 
could  not  be  added  for  the  purpose  of  set- 
ting up  a  counterclaim  which  did  not  arise 
out  of,  and  was  not  involved  in,  the  sub- 
ject matter  of  the  action.  Randall  v.  Robert- 
son,  2  Terr.  L.  R.  332. 

Prlmeipal  aad  agent — Order  16,  Rules 
4,  6.1 — Action  against  an  agent  and  his  un- 
disclosed principal  for  damages  for  breach  of 
contract.  In  the  defences  a  point  of  law 
was  raised  that  it  was  not  competent  to  the 
plaintiff  to  join  both  in  the  same  action: — 
Held,  that  under  the  old  practice  it  was 
competent  to  the  plaintiff  to  sue  the  agent 
in  one  action  and  the  principal  in  another, 
but  his  remedy  was  limited  to  a  judgment  in 
one  action.  Having  regard  to  these  prin- 
ciples, Order  1(>,  Rules  4  and  G.  arc  wide 
enough  to  admit  of  the  action  being  brought 
against  both.  The  claim  is  not  in  the  alter- 
native. The  plaintiff  cannot  recover  against 
both,  and  must  make  his  election  before 
judgment.  Honduras  Rw.  Co.  v.  Tucker, 
L.  R.  2  Ex.  305,  and  Thompson  v.  London 
County  Council,  1181)0],  1  Que.  B.  i^5,  re- 
ferred to.    Hart  V.  Bissett,  23  C.  L.  T.  335. 

ReooTery  of  moneys  paid  by  mis- 
take.]— ^M.  brought  three  separate  actions 
against  three  insurance  companies  on  three 
I)olicie8  of  insurance,  two  on  the  hull  of  de- 
fendant's vessel,  and  the  third  on  freight. 
The  three  actions  were  tried  together  before 
a  jury,  but  were  not  consolidated.  Upon 
the  findings  of  the  jury  judgment  was  en- 
tered for  the  plaintiff  in  each  action  separ- 
ately with  costs.  The  defendants  moved  in 
each  action  for  a  new  trial,  and  these  mo- 
tions were  dismissed,  separate  orders  being 
issued.  The  defendants  appealed  in  each 
action  to  the  Supreme  Court  of  Canada; 
and  the  three  appeals  were  all  heard  to- 
gether, but  not  consolidated.  The  appeals 
were  allowed  on  payment  by  the  defendants 
of  the  costs  of  the  former  trial  within  thirty 
days  after  taxation.  There  being  some  un- 
certainty as  to  the  exact  terms  of  this  judg- 
ment, the  defendants  paid  the  plaintiff's 
solicitors,  under  protest,  the  amount  which 
the  latter  considered  was  payable  to  them 
as  costs  under  such  judgment,  the  defend- 
ants reserving  the  right  to  require  repay- 
ment of  any  part  of  the  amount  paid.  In 
an  action  on  behalf  of  the  three  companies 
jointly  to  recover  part  of  the  money  paid  as 
having  been  paid  by  mistake: — Held,  that 
the  claims  made  against  the  three  compan- 
ies and  their  supposed  liability  being  several, 
and  the  money  to  pay  the  costs  having  been 
contributed  severally,  the  implied  promise  to 
pay  back  was  several,  and  the  title  to  the 
moneys  was  several,  and  therefore  the  com- 
panies could  not  be  joined  as  plaintiffs  in 
one  action;  but  they  should  have  leave,  on 
terms,  to  amend  by  striking  out  two  of  the 


companies  and  leave  to  tax  the  costs  sf  the 
trial  severally  against  each  company.  1%- 
surance  Company  of  North  America  v.  Bor- 
den, 34  N.  S.  R.  47. 

RoploTin — Equitable  title — Strikinjf  out 
name  of  joint  plaintiff,] — In  an  action  of 
replevin,  the  property  replevied  consisted  of 
two  land  scrips  which  had  been  issued  to  the 
defendant  B.,  and  which  it  was  alleged  she 
had  sold  to  McM.  and  allowed  him  to  get 
possession  of,  having  given  him  a  written 
contract  assigning  them  to  him,  but  which 
scrips,  it  was  alleged,  she  or  her  husband 
and  a  co-defendant  afterwards  wrongfaUy 
seized  and  kept.  It  was  alleged  that  McM. 
sold  the  scrips  to  one  H.,  but  did  not  asBign 
to  him  the  contract  with  B..  and  that  H. 
sold  the  scrips  to  the  plaintiff  W.  TIk>  ac- 
tion was  brought  by  W.  and  McM.  On  bis 
examination  for  discovery  McM.  stated  that 
his  sole  interest  in  the  scrips  when  the  actioD 
was  brought  was  to  see  that  W.  got  thezn 
and  to  protect  himself  against  claims  by  H. 
or  W.  if  the  scrips  should  not  be  located. 
The  defendants  moved  to  strike  ont  McM.'s 
name  on  the  ground  that  the  above  shewed 
that  he  had  no  interest  in  the  subject  mat- 
ter of  the  action,  and  claimed  no  property  in 
the  scrips: — Held,  that  as  between  McM. 
and  B.,  McM.  had  probably  the  legal  title  to 
the  scrips.  .If  so.  he  was  properly  joined 
as  a  plaintiff.  If.  however,  his  interest  was 
equitable  only,  then  Carter  v.  Long,  26  8. 
G.  R.  430,  seemed  to  be  an  authority  that 
replevin  can  be  brought  on  an  equitable 
title.     Wright  v.  Battley,  24  C.  Ll  T.  278, 

Representation  —  Members  of  trait 
unionT] — ^The  plaintiff  sought  an  injunction 
against  an  unincorporated  musical  protective 
association  restraining  them  from  making  a 
member  of  that  body  break  a  contract  whidi 
he  had  entered  into  with  the  plaintiff  to  sup- 
ply an  orchestra  to  the  latter's  theatre,  and 
made  the  president  and  six  other  officexs  or 
leading  members  of  the  association  defendants 
as  representing  the  association : — Held,  that 
under  Rule  200  the  plaintiff  was  entitled  to 
an  order  that  the  defendants  might  be  su'^d 
and  authorised  to  defend  on  behalf  of  all 
the  members  of  the  association.  SmaU  t. 
Hyttenrauch,  2  O.  W.  R.  447.  65^  658, 
Crcsswell  v.  Hyttenrauch,  23  C.  Ij.  T.  261. 
6  O.  L.  R.  388,  2  O.  W.  R.  447.  655,  662. 

Separate  causes  of  action  —  Danase 

by  overflow  of  watercourse  —  •*  ComlHned " 
acts  of  defendants — Election  or  amendmenL 
Hinds  V.  Barrie,  1  O.  W.  R.  775,  2  0.  W. 
R.  995. 

Separate  oanses  of  aetion  —  Joinder 

—Rules  185,  186,  187,  192  —  Third  partf 
notice  —  Indemnity.] — ^The  plaintiff  sn?d  to 
recover  the  amount  of  a  book  debt  assigned 
to  him.  The  defendant  admitted  nothini^. 
and  pleaded  payment  and  set-off:  —  HrU, 
that  the  plaintiff  was  properly  aUowcd  to 
add  as  a  party  defendant  the  assignor  of  the 
alleged  debt,  and  to  make  a  claim  against 
him,  in  the  event  of  the  original  defendtnti 
succeeding  in  their  defence,  bamng  nch 
claim  upon  an  alleged  warranty  or  a  total 
failure  of  consideration.  Rules  185^  196, 
187,  192  discussed.  Tate  v.  Natural  Oet 
and  Oa  Co.,  18  P.  R.  82,  and  JB^ant  t. 
Jaffray,  1  O.  L.  R.  614^  fallowed.    Bmwrtk- 
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^caite  ▼.  Hannay,  [1894]  A.  O.  404,  Thomp- 
son ▼.  London  County  Council,  [1809]  1 
Q.  B.  840,  and  Quiffley  V.  Waterloo  Mam^ 
fadurtng  Co.,  1  O.  L.  R.  006.  distinguished. 
— Held,  also,  that  the  added  defendaiit  was 
properly  allowed  to  give  a  third  party  notice 
to  a  bank,  npon  his  allegation  that  he  acted 
only  as  tiie  bank's  agent  in  assigning  the 
debt  Confederation  Life  Association  y. 
Lahatt,  18  P.  R.  266^  followed.  Langley  V. 
Law  Society  of  Upper  Canada,  22  C.  L.  T. 
99,  3  O.  L.  R.  245,  1  O.  W.  R.  143.  718. 

SevArate  eauses  of  aetioii  —  Joinder 
— Rules  186,  m,\  —  Where  the  plaintiff 
■ought  to  join  in  one  action  the  original  and 
added  defendants,  in  order  that  he  might  re- 
eoTer  against  the  original  defendants  dam- 
asks for  breach  of  an  alleged  warranty  of 
title  and  quiet  enjoyment  of  the  property  in 
question,  if  it  should  appear  that  the  added 
defendants  rightfully  dispossessed  him  of  it, 
or,  if  it  should  appear  that  the  latter  were 
wronffdoers,  that  he  might  recover  from  them 
damages  for  the  conversion  of  the  property, 
his  motion  for  an  order  to  add  them  was  re- 
fused : — Meld,  that  the  causes  of  action  were 
entirely  separate,  and  there  was  no  right  to 
join  them  even  as  alternative  causes.  Thomp- 
9<m  T.  London  County  Council,  [1899]  1  Q. 
B.  840,  and  Frankeniurg  v.  Qreat  Horseless 
Carriage  Co,,  [1900]  1  Q.  B.  504,  followed. 
Child  ▼.  Btenning,  5  Ch.  D.  695,  commented 
on  and  distinguished.  Quigley  v.  Waterloo 
Manufacturing  Co,,  21  G.  L.  T.  240.  336, 
1  O.  Ia  R.  606. 

"  Series  of  transaetioiis  '*  —  Common 
motive,1 — The  allegation  that  the  defendants 
have  been  actuated  by  the  same  motive  in 
each  of  a  number  of  similar  transactions 
between  them  and  distinct  plaintiffs  is  not 
sufiicient  to  constitute  the  transactions  a 
''series'*  within  the  meaning  of  Con.  Rule 
185,  so  as  to  enable  the  plaintiffs  to  join  in 
one  action.  Order  of  Master  in  Chambers,  3 
O.  W.  R.  621.  affirmed,  ifa^on  v.  Orand 
Trunk  Rw.  Co.,  24  C.  L.  T.  325,  8  O.  L.  R. 
28.  3  O.  W.  R.  621,  810. 

Seweral  plaiatifPs — Distinct  causes  of 
action  —  Joinder  —  Election — Life  insur- 
ance policies.  Honsinger  \,  Mutual  Reserve 
Life  Ins.  Co.,  5  O.  W.  R.  528. 

Seweral  plaiatiirs  —  Joint  action — Ex- 
ception —  Different  defences.}  —  Several 
plaintiffs  have  a  right  to  bring  a  joint  action 
whereby  each  claims  an  equal  share  of  the 
sum  alle^d  to  be  due  by  the  defendant  un- 
d^r  a  simple  contract,  and  the  defendant 
wiU  not  be  allowed  to  plead,  by  exception  to 
the  form,  that  he  cannot  set  up  against  the 
plaintiffs  the  different  defences  which  he  may 
have  against  each  of  them.  Leggat  v.  Mcln- 
doe,  2  Que.  P.  R.  399. 

Soworal  torts — Penalties — Company  and 
agent  —  Election.] — Claims  against  two  or 
more  defendants  in  respect  of  their  liability 
for  several  torts  cannot  be  joined  in  the 
same  action.  Where,  therefore,  an  action 
was  bronght  against  an  extra-provincial  com- 
pany for  penalties  for  carrying  on  business 
in  Ontario  without  a  license,  and  against  an 
individual  for  penalties  for  carrying  on  the 
company's    business   in    Ontario   during    the 
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same  period  as  its  agent,  the  plaintiffs  were 
ordered  to  elect  as  against  wUch  defendant 
they  would  proceed  and  the  action  was  dis- 
missed with  costs  as  against  the  other.  Apple- 
ton  V.  Fuller,  24  C.  L.  T.  25,  6  O.  L.  R. 
683,  2  O.  W.  R.  1083. 

Shaireholder  in  eompaiiy  —  Action 
against  company  —  Estoppel  —  Conduct  as 
director  —  Refusal  to  add  another  share- 
holder. 8tickney  v.  Bucket,  6  O.  W.  R.  469, 
622. 

Slander  —  Several  causes  of  action.  Me- 
Evoy  V.  Wright,  3  O.  W.  R.  428. 


SpeeiiLe  perf  omuuiee  —  Action  by  pur- 
chaser —  Sale  of  third  person  before  action 
— Addition  to  party  after  trial  —  Amend- 
ment —  Terms.  Clergue  v.  Preston,  2  O. 
W,  R.  50. 

Stated  ease  —  Lieutenant-Oovemor.} — 
QuiBre,  whether  the  Lieutenant-Governor  in 
Council  can  be  a  proper  party  to  a  cause  or 
matter,  and  therefore  whether  the  Court 
should  entertain  a  stated  case  to  which  the 
Lieutenant-Governor  is  a  party.  In  re  Ed- 
monton By-law,  21  C.  L.  T.  100.  4  Terr.  L. 
R.  450. 

Striking  ont   and   adding  naaies  — 

Assignment  for  benefit  of  creditors.} — Where, 
after  a  suit  was  brought  for  a  declaration 
that  stock-in-trade  in  possession  of  the  de- 
fendants belonged  to  the  plaintiffs,  the  de- 
fendants made  an  assignment  for  the  benefit 
of  their  creditors,  and  their  assets  were  in- 
sufficient to  pay  their  liabilities  in  full,  the 
names  of  the  defendants  were  ordered  to  be 
struck  out  and  that  of  the  assignee  added. 
Gault  Bros.  Co.  Ltd,  v.  Morrell,  26  C.  L.  T. 
318.  3  N.  B.  Eq.  173.  ^  y^    u.  ±. 

Sumn&ary  application  to  qnask 
mnniolpal  hy-law — Countermand — Motion 
to  add  or  substitute  new  applicant.  Re 
Ritz  d  Village  of  New  Hamhurg,  4  O.  L.  R. 
639,  1  O.  W.  R.  574,  690. 


^  Tajc  sale — Joint  wrong-doers.] — In  an  ac- 
tion to  set  aside  a  tax  sale  deed  obtained  by 
the  defendant  T.  and  for  an  account  and 
damages  against  the  defendant  municipality, 
the  tax  sale  was  impeached  on  the  grounds, 
amongst  others,  that  there  were  no  taxes 
due,  that  there  was  no  proper  assessor's  roll 
or  collector's  roll,  and  that  the  provisions 
of  the  Municipal  Clauses  Act  respecting  tax 
sales  had  not  been  observed : — Held,  that  the 
municipality  were  not  improperly  joined  as 
parties  defendant.  Lasher  v.  Tretheicay.  24 
C.  L.  T.  20(),  10  B.  C.  R.  438. 

Unnecessary  party  —  Costs.} — Where 
C.  was  brought  in  as  a  defendant  upon  an 
objection  taken  by  the  original  defendants 
that  he  was  a  necessary  party,  and  the  re- 
sult of  the  action  shewed  that  he  was  not 
a  necessary  party,  he  was  held  entitled  to 
costs  against  the  original  defendants,  but  no 
costs  of  any  attempt  to  prove  a  contract  with 
them.  PhilUps  v.  Belleville,  11  O.  L.  R.  256, 
7  O.  W.  R.  49. 

"Will  —  Ac/ton  to  set  aside — Heirs — Exe- 
cutor —  Pleading  —  Exception.} — A  plain- 
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tiff  alleirms  nullity  of  a  will  is  not  obliged 
to  make  all  the  heirs  parties,  but.  when  in- 
divisible debts  or  rights  are  in  question,  the 
party  served  may,  by  a  declinatory  excep- 
tion, stay  the  suit  until  all  the  heirs  have 
been  brought  before  the  Court.  2.  An  execu- 
tor sued  for  retaining  the  property  of  the 
estate  after  his  functions  have  ceased,  can- 
not, by  exception  to  the  form,  demand  a  dis- 
missal of  an  action  which  has  been  brought 
against  him  personally.  Coleman  v.  Stevens, 
25  Que.  S.  C.  44. 

^^ill  —  Setting  aside — Establishment  of 
earlier  will  —  Beneficiaries  —  Inconveni- 
ence —  Jurisdiction.  McDonald  v.  Park, 
2  O.  W.  R.  455.  492,  812.  972. 

'Will — Validity — Action  against  ewecutors 
— Addition  of  hHrs.] — In  an  action  en  pHir 
Hon  d*h^6dite  for  a  part  of  a  succession 
against  executors,  in  which  the  question  of 
the  validity  of  the  will  and  of  the  powers  of 
the  defendants  under  it  has  to  be  decided, 
the  Court,  before  final  adjudication,  will  or- 
der that  all  those  interested  as  heirs  be 
made  parties  to  the  suit.  Cokman  v.  Stev- 
ens, 28  Que.  S.  C.  365. 


4.  Substitution  of  Pabties. 

Aetion  by  mortgaiceea  —  Assignment 
of  mortgage  —  Substitution  of  assignee  as 
plaintiff  —  Consent  —  Con.  Rule  313.] — 
Where  the  solicitor  for  the  plaintiffs  in  an 
action  upon  a  mortgage  for  foreclosure  swore 
that,  though  he  knew  that  another  person 
had  become  entitled  to  the  mortgage,  he  did 
not  know  that  it  had  been  absolutely  assigned 
to  him,  as  was  the  fact,  the  plaintiffs  being 
trustees  of  the  estate  of  a  deceased  person, 
and  it  having  been  the  custom  with  the 
estate  to  allot  mortgages  to  different  bene- 
ficiaries without  legal  assignments  thereof, 
and  that  the  issue  of  the  writ  with  the 
original  mortgagees,  as  plaintiffs  was  a  bona 
fide  mistake : — Hefd^  that  this  satisfied  the 
requirements  of  Con.  Rule  313,  and  justified 
an  order  substituting  the  assignee  as  plain- 
tiff on  his  consent  being  filed.  Biggar  v. 
Kemp,  17  O.  L.  R.  3r>0.  12  O.  W.  R.  628, 
700. 

Action  in  name  of  minister  of  in- 
terior —  Minister  resigning  pendente  lite 
—  Reprise  d'instance  —  Petition  by  Atior- 
tiey-General  for  substitution.] — See  Sifton  V. 
Balls,  35  Que.  S.  C,  259,  6  B.  L  .R.  222. 

Action  in  warranty  —  Payment  of 
moneys  —  C.  P.  183.] — A  person  who  pays 
over  to  another  moneys  or  effects  in  his  pos- 
session cannot,  when  sued  by  a  third  person 
claiming  ownership  of  the  moneys  or  effects, 
call  in  warranty  the  person  who  has  received 
them.  Pelissicr  v.  Blanchi  (1909),  10  Que. 
r.  R.  325. 

Defendants.] — Plaintiffs,  who  had  been 
injured  by  a  motor  car,  sued  G.,  thinking 
he  wag  the  owner  of  the  car.  On  his  exam- 
ination for  discovery,  it  appeared  that  the 
company  of  which  G.  was  managpr  ownfed 
the  car.  Order  made  substituting  the  com- 
panj'  as  defendants  in  place  of  G.  Wilson 
V.  V.nllagher  (19(X>).  12  W.  Lr.  R.  75. 


Plaintiff — Amendment,] — ^A    new    ^ 

tiff  cannot  be  sul^tituted  by  an  amendment 
to  the  writ  of  summons  and  the  dedaratios; 
in  this  case  it  was  sought  to  replace  a  soke 
plaintiff  by  a  firm  composed  of  several  part- 
ners, and  this  waa  refused.  Janountser  y. 
Bank  of  Montreal,  10  Que.  P.  R.  107. 

Plaintifr  —  Terms.]  —  Action  bion^ 
without  authority.  Slattery  y.  Beam  (1910). 
1  O.  W.  N.  938. 

Substituting  plaintHTs  asaicnon  m 
plaintiffs — Leave  to  amend  by,  lefased,  at 
action  was  in  respect  to  a  champertons  agree- 
ment. Colville  V.  Small  (1910),  17  0.  W. 
R.  745,  2  O.  W.  N.  371,  22  O.  I^  R.  426. 


5.  Thibd  Pabties. 

Aotion  to  set  aside  —  Tax  sale— C3aim 
by  purchaser  to  relief  over  against  mnnid- 
pality.  Farmers^  Loan  and  Savings  Co.  V. 
Hickey,  1  O.  W.  R.  695. 

Addition  of  third  parties — ^Action  for 
negligence  of  ferry  company — Claim  for  re- 
lief over  against  municipal  corporation  — 
Neglect  to  fence  wharf  —  Contract  —  In- 
demnity. Donn  V.  Toronto  Ferry  Co.,  7  0. 
W.  R.  154. 

Cancellation  of  loase — Premises  wm- 

habitable  —  Action  against  tenant — MoHnf 
landlord  party  en  garantie.] — Where  the  les- 
see is  sued  by  his  sub-tenant  for  cancellation 
of  the  lease,  on  the  ground  that  the  premises 
have  become  uninhabitable  through  fire,  and 
the  lessor  is  bound  to  repair  and  reconstruct 
the  premises,  the  lessee  has  the  right  to 
call  in  the  lessor  in  warranty.  ImperM 
Button  Works  lAmited  v  Montreal  Waick 
Case  Co.,  7  Que.  P.  R.  217. 

Con&pany  —  Directors  —  Partnership  — 

Illegal  payment  —  Setting  aside  third  party 
notice.  Wade  v.  Pakenham,  2  O.  W.  B. 
1183. 

Con&pany — Officer  of.]  —  In  an  action 
against  a  company  for  a  declaration  that 
the  plaintiff  was  the  owner  of  certain  riiares 
in  the  company,  the  company  applied  to 
have  its  president  added  as  a  third  party, 
on  the  ground  that  he  was  the  real  defend- 
ant and  was  responsible  for  the  action:— 
Held,  that  the  defendant's  remedy  was  by 
third  party  notice.  Henley  v.  Reco  Mininf 
d  Milling  Co.,  7  B.  C.  R.  449. 

Company — Payment  of  dividends  oat  o/ 
capital  —  Action  by  liquidator  apainst  di- 
rectors —  Claim  of  relief  over  against  skarS' 
holders  —  Joinder  of  as  third  parties  — 
Rule  209  —  Scope  of.] — In  an  action  by  the 
liquidator  of  an  insolvent  company  against 
the  directors,  specifying  several  alleged  illegal 
acts,  amongst  which  was  that  of  payment 
of  dividends  out  of  capital,  the  Master  m 
Chambers,  at  the  instance  of  two  of  ihe  de- 
fendants, who  claimed  indemnity  over  agaiast 
the  shareholders  for  any  amounts  so  paid, 
issued  the  usual  third  partv  order,  under 
Con.  Rule  209,  directing  that  two  out  of 
a  large  number  of  sharr  holders  should  be 
joined  as  third  party  defendants,  as  a  test 
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ctse,  but  no  order  for  their  representing  the 
clas8  wa8  obtained,  though  it  was  stated  that 
if  they  appeared  such  order  would  be  applied 
for.  On  appeal  by  the  plaintiff  and  the  third 
parties  to  a  Judge  in  Chambers,  the  order 
was  set  aside.  An  appeal  therefrom  by  the 
defendants  to  a  Divisional  Court  was  dis- 
mi.«8ed,  the  plaintiff  undertaking  that  any 
moneys  realised  in  the  action  would  not 
be  distributed  without  notice  to  the  defend- 
ants and  without  leave  therefor  being  ob- 
tained from  the  local  Judge.  London  and 
Western  Trusts  Co.  v.  Loscombe,  13  O.  Jj. 
R.  3330,  10  O.  W.  R.  327,  406.  4M. 

Costs  —  Discretion.] — On  an  application 
by  a  third  party  for  an  order  that  his  costs 
Jishonid  be  paid  either  by  the  unsuccessful 
plaintiff  or  the  defendant,  it  was  held  that 
rhe  question  was  wholly  within  the  discretion 
«»f  the  Court  and  no  order  made  as  to  costs 
of  the  third  party.  Baker  v.  Atkins,  11  W. 
L.  R.  287. 

Cross-demand — Principal  demand — Con- 
tract.] — When  a  cross-demand  arises  from  the 
j^ame  cause  as  the  principal  demand,  the 
(To<^s-plaintiff  may  have  the  proceedings 
stayed  for  sufficient  time  to  bring  before  the 
Court  a  third  person  who  was  a  party  to 
the  contract  upon  which  the  principal  de- 
mand is  based.  Larue  v.  Oerth,  5  Que.  P. 
R.  322. 

DefectlYe  coiutnietioii  of  building; — 

BHUdrrs  —  Privity.] — A  defendant  sued  for 
damages  for  injury  to  the  plaintiff  by  reason 
of  the  d<rfective  construction  of  a  roof,  may 
bring  in  as  third  parties  en  garantie  the  per- 
rons whom  he  has  employed  to  construct  the 
roof  and  who  have  done  it  badly.  2.  An  in- 
stription  in  law  by  the  third  parties  brought 
in,  alleging  want  of  privity,  will,  in  these 
^imnm  stances,  be  dismissed  with  costs. 
fff'nfniis  V.  Caron,  5  Que.  P.  R.  42. 

Defendant  en  earantie — Right  to  ap- 
pffil  from  prinf-i'paT  judgment.] — A  defend- 
nnt  rn  garantie,  in  the  case  of  a  formal 
guaranty,  may  appeal  from  the  judgment  in 
the  principal  action,  although  he  has  refused, 
in  the  first  instance,  to  make  common  cause 
with  the  principal  defendant.  Desjardins  v. 
Robert,  1  Que.  Q.  B.  28(5,  followed.  Banque 
•facqurs-Cartivr  v.  iiauthier,  10  Que.  K.  B. 
2:13. 

Delay — Discharge  of  order — Costs.  Louth 
V.  Rilry.  (J  O.  W.  R.  709. 

Directions  for  trial  —  Discretion  of 
Court  —  Setting  aside  notice  —  Con.  Rules 
M,  213.] — On  a  motion  for  directions  for 
thf  trial  of  an  action  under  Con.  Rule  213, 
it  i««  in  the  discretion  of  the  Court  to  deter- 
mine' whether,  having  regard  to  the  nature 
of  the  case,  it  is  a  proper  one  for  the  appli- 
cation of  the  third  party  procedure,  not- 
wi;hstanding  that  an  appearance  has  been 
entered  to  the  third  party  notice.  Miller  V. 
i<nrnia  Gas  and  Elcctri-c  Co.,  2  O.  L.  R.  54(5, 
and  Holden  v.  Grand  Trunk  Rw,  Co.,  2  O. 
1'.  R.  421,  considered.  Donn  v.  Toronto 
ferry  Co..  11  O.  L.  R.  H\,  G  O.  W.  R.  1>20, 
J»73. 

Garantie  —  Pleading  —  Defence.]  —  A 
^iiird  party  brought  in  by  the  defendant  en 


garantie  may  take  part  in  the  principal  ac- 
tion and  do  what  is  necessary  for  the  preser- 
vation of  his  rights,  but  he  cannot,  after 
the  defendant  has  appeared  and  pleaded  in 
the  action,  file  a  defence  absolutely  identi- 
cal with  that  filed  by  the  defendant.  Dryden 
V.  Yuile,  24  Que.  S.  C.  315,  6  Que.  P.  R.  58. 

Garantie — Right  of  defendant  en  gar- 
antie to  intervene  —  Judgment  by  default 
against  him  —  Right  of  plaintiff  to  enforce 
— Right  to  principal  defendant.] — Although 
ordered  to  intervene  and  take  up  the  defence 
of  the  action  in  the  place  of  the  defendant 
in  the  principal  action,  a  defendant  "  en  gar- 
antie "  is  not  obliged  to  do  so.  There  is  no 
privity  between  the  plaintiff  and  the  defend- 
ant en  garantie  ordered  to  take  up  the  de- 
fence of  the  principal  defendant,  and  who 
has  neither  appeared  nor  pleaded  in  the 
principal  action,  and  therefore  the  principal 
plaintiff  cannot  proceed  against  him.  The 
principal  defendant  may  require  that  the 
defendant  **  en  garantie"  ordered  to  take  up 
his  defence  in  the  principal  action,  and  who 
has  not  intervened,  indemnify  him  from  the 
judgment  rendered  against  him  in  favour  of 
the  principal  plaintiff.  Andrews  v.  Larocque, 
27  Que.  S.  C.  107. 

Indemnity — Bailiff's  sale  under  distress 
warrant  issued  by  justice  of  the  peace  — 
Warranty  of  title  —  Claim  to  contribution 
or  indemnity  by  purchaser  at  bailiff \s  sale — 
Summons  for  directions  —  Duty  and  powers 
of  Judge] — ^Where  a  purchaser  of  property 
sold  by  a  bailiff,  pursuant  to  a  distress  war- 
rant issued  by  a  justice  of  the  peace,  is  after- 
wards sued  in  detinue  by  a  plaintiff  claiming 
to  be  the  true  owner  of  the  property,  no  case 
for  "  contribution  or  indemnity "  arises 
against  the  bailiff,  much  less  against  the 
magistrate  or  the  complainant  in  the  pro- 
ceedings before  the.  magistrate.  On  applica- 
tion to  a  Judge  for  directions  under  the  third 
party  procedure,  while  it  is  improper  to  try 
out  the  defendant's  claim,  sufficient  should 
appear  to  enable  the  Court  to  judge  whether 
or  not  the  claim  is  properly  a  claim  for  con- 
tribution or  indemnity,  and  directions  may  be 
refused  where  this  does  not  appear. — ^A  bailiff 
so  selling  is  in  the  same  position  as  a  sheriff 
selling  goods  under  a  writ  of  execution,  and 
no  warranty  of  title  is  imported  on  such 
sale.  Tangcn  v.  Vanderberg,  1  Alta.  L.  R. 
498,  9  W.  L.  R.  209. 

Indemnity — Directions — Order  allowing 
notice  —  Appeal.] — In  an  action  to  recover 
damages  for  the  death  of  an  employ^  of  the 
defendants,  who  was  killed  at  a  crossing  of 
the  defendants*  railway  with  another  rail- 
way, the  defendants  obtained  an  ex  parte 
order  allowing  them  to  serve  a  third  party 
notice  upon  the  other  railway  company, 
claiming  indemnity  under  an  agreement 
whereby  the  latter  company  were  allowed  to 
put  in  the  crossing  at  the  point  where  the 
accident  happened,  upon  their  indemnifying 
the  defendants  against  any  claim  for  dam- 
ages arising  during:  the  progress  of  the  work. 
The  defendants  assorted  and  the  other  com- 
pany denied  that  the  accident  in  question 
happened  during  the  progress  of  the  work : — 
Held,  that  it  was  desirable  that  the  ques- 
tion as  to  the  defendants'  liability  to  the 
l)Iaintlff  should  be  established  in  such  a  way 
as  to  be  binding  upon  the  third  parties,  al- 
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though  all  the  matters  in  dispute  between 
the  defendants  and  the  third  parties  could 
not  be  determined  in  the  action.  Baofter  v. 
France  (No.  2),  [1895]  1  Q.  B.  591,  dis- 
tinguished. Fornv  of  order  giving  directions 
as  to  the  trial  and  questions  of  costs  in  such 
a  ease  settled, — tiemhley  referring  to  Baxter 
V.  France,  [18051  1  Q.  B.  455,  458,  that  it 
was  the  duty  of  the  third  parties,  if  they 
objected  to  being  added,  to  appeal  within 
due  time  against  the  order  allowing  the  no- 
tice to  be  served  upon  them.  H olden  v. 
Grand  Trunk  Rw.  Co.,  21  C.  L.  T.  533,  2 
O.  L.  R.  421. 

Indemnity  —  Trespassers  —  Tort-feas- 
ors,]— The  defendant  entered  into  a  contract 
with  one  Prince  to  cut  timber  on  the  prop- 
erty of  the  latter  within  certain  defined 
boundaries.  The  defendant  cut  the  timber, 
but  it  appeared  that  the  title  to  the  locus 
was  in  the  plaintiff,  who  brought  an  action 
of  trespass  against  the  defendant.  The  de- 
fendant obtained  leave  to  serve  Prince  with 
a  third  party  notice,  and  upon  application 
for  directions,  which  was  opposed  by  Prince : 
— Heldf  that  the  application  must  prevail; 
the  rule  that  wrong-doers  cannot  have  re- 
dress or  contribution  against  each  other 
is  confined  to  cases  where  the  person  seeking 
redress  must  be  presumed  to  have  known 
that  he  was  doing  an  illegal  act.  Weir  v. 
Blois,  21  C.  L.  T.  481. 

Indemnity — Trial  of  issues — ^Discovery 
—  Directions.  Deseronto  Iron  Co,  v,  Rath- 
hun  Co,,  2  O.  W.  R.  414,  418. 

Indemnity  or  relief  OTer — Application 
to  bring  in  third  party  —  Lateness  of  ap- 
plication —  Postponement  of  trial.  Smith  v. 
Matthewf!,  7  O.  W.  R.  598. 

Indemnity  or  relief  oTer — Bringing  in 
third  party  en  garantie  —  Delay  —  Con- 
newity  —  Independent  action,] — ^A  defend- 
ant in  a  personal  action  has  always  an  ac- 
tion en  garantie  against  a  third  person  who 
is  bound  by  law  or  contract  between  them  to 
indemnify  him  against  a  judgment  or  to  share 
the  burden  with  him.  The  defendant  has  a 
right  for  this  purpose  to  the  delay  allowed 
by  Art.  183,  C.  P.  C. :  but.  if  this  delay  has 
expired,  his  demand  en  f/arantie  will  no 
longer  be  an  obstacle  nor  an  occasion  for 
delay  of  the  trial  of  the  principal  action. — 
There  must  be  connexity  between  the  princi- 
I)al  demand  and  the  demand  en  garantie,  but 
it  is  not  necessary  that  they  should  both 
arise  out  of  the  same  right  or  title. — The 
defendant  may,  if  he  chooses,  proceed  against 
the  third  person  by  an  independent  action, 
instead  of  bringing  him  into  the  original 
acton.  Ooaselin  v.  Martcl  27  Que.  S.  C. 
364. 

IndemnitT  or  relief  oTer — Negligence 
— Joint  tort-feasors  —  Motion  for  directions 
as  to  trial  —  Setting  aside  third  party  no- 
tice. Cliff  V.  JVtu?  Ontario  ^.  S.  Co.,  Ileydcr 
V.  Xeio  Ontario  S.  S.  Co.,  7  O.  W.  R.  804. 

Indemnity  or  relief  OTer  —  Sale  of 
goods  —  Warranty.  Oahawa  Canning  Co.  v. 
Dominion  Syndicate,  2  O.  W.  R.  221,  315. 

Joint  contraotore.] — Action  was  com- 
menced  without    the   consent   of   the   plain- 


tiff. M.,  the  plaintiffs,  were  joint  cob- 
tractees.  Action  stayed  until  M.  is  indem- 
nified by  his  co-plaintiff  against  aU  oosts 
he  may  incur.  Saunders  v.  TomHtuim 
(1909),  12  W.  L.  R,  73. 

BCnater  and  aerrant — Relief  over  — 
Damages  —  Multiplicity  of  ac^Mww.l— The 
action  was  brought  by  the  peraonal  repre- 
sentatives of  a  person  killed  while  in  the 
defendants'  employ,  as  a  conductor  upon  a 
train  in  use  in  the  erection  of  a  bridge  on  a 
line  of  railway  in  course  of  constrQction. 
The  defendants  averred  that  the  whole  cause 
of  the  accident  was  the  subsiding  of  the 
track,  for  which  they  were  not  responsible, 
but  wished  to  serve  a  third  party  notice  on 
the  railway  company,  to  which  the  plaintiff 
objected : — Held,  that  this  was  not  a  proper 
case  for  a  third  party  notice,  because  (1) 
according  to  the  defendants  the  accident  was 
caused  by  something  for  which  they  wert 
not  responsible,  and  so  they  were  not  liable: 
(2)  besides  this  action,  there  were  two 
other  pending  actions  on  behalf  of  other 
workmen,  and  it  would  be  improper  that  the 
railway  company  should  be  subject  to  have 
any  damages  for  which  they  were  liable  as- 
sessed piecemeal;  (3)  the  plaintiff  wooM, 
for  reasons  mentioned  in  the  judgment,  be 
prejudiced  and  unnecessarily  delayed  If  the 
third  party  notice  were  allowed.  Mak&nqf 
y.  Canada  Foundry  Co.,  12  O.  L.  R.  >H, 
8  O.  W.  R.  651. 


Motion  for  leaTe  to  mmrwo 

Delay  —  Prejudice  to  plaintiff. 
Prendergast,  7  O.  W.  R.  719. 


notice  — 


Neslis^nee  —  Action  under  Lord  Camp- 
helVs  Act  —  Deceased  killed  on  siding  — 
Failure  of  third  parties  to  observe  contrsei 
— Liability  —  Trial  of  third  party  istus 
ordered.} — Plaintiff,  a  widow,  brought  action 
against  defendant  railway  company  to  recorer 
damages  under  Lord  Campbell's  Act,  for  the 
death  of  her  husband.  The  accident  took 
place  upon  a  siding  running  from  the  maia 
line  to  the  yards  of  the  Knechtel  Lumber 
Co.,  third  parties,  while  a  train  was  backing 
into  the  siding  to  connect  with  a  car  stand- 
ing there.  Defendants  moved  for  an  order 
directing  a  trial  of  third  party  issue,  which 
Master  in  Chambers  granted.  Third  parti^'s 
appealed. — Middleton.  J.,  held,  that  upon  the 
plaintiff's  case  it  might  be  found  that  the 
accident  was  caused  by  the  failure  of  the 
Lumber  Co.  to  observe  its  contract  and  keep 
the  siding  free  from  snow  and  ice,  and  to 
keep  the  space  of  six  feet  free  from  obstro<*- 
tion.  On  the  other  hand,  the  plaintiff  might 
be  entitled  to  recover  against  the  railway  in 
respect  of  matters  quite  apart  from  those  in- 
dicated. Anyway,  the  defendant  did  not  lo^.^ 
its  right  to  have  its  claim  against  the  third 
party  determined  in  this  action*  because  the 
plaintiff,  in  addition  to  basing  her  claim  to 
recover  upon  grounds  as  to  which  there  wa* 
or  might  be,  a  right  of  indemnity,  al:«o  al- 
leged that  she  could  recover  upon  other 
grounds,  with  which  the  third  party  had  no 
concern.  That  there  ought  only  to  be  one 
trial  of  the  question  of  defendants'  liabilitT: 
and  at  that  the  facts  ought  to  be  so  ascer- 
tained that  the  question  between  defendant 
and  third  party  would  be  in  train  for  ad- 
justment. This  could  be  accomplished  by 
questions  submitted  to  the  jury.    Appeal  dts- 
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miBsed,  with  costs  to  be  paid  by  the  third 
party,  to  the  plaintiff  and  defendant  in  any 
event.  The  order  to  be  so  modified  as  to 
direct  pleadings  between  defendant  and  third 
party,  to  be  delivered  so  as  to  enable  plain- 
tiff to  get  to  trial  on  31st  October.  Petti- 
grew  v.  Grand  Trunk  Rw,  Co,  (1910),  16 
O.  W.  R.  989,  2  O.  W.  N.  57.  22  O.  Lr.  R. 
57. 

Hotlee  —  Agreement  —  Appearance.]  — 
The  plaintiffs*  claim  against  the  defendants 
was  for  the  balance  of  a  sum  agreed  to  be 
paid  for  the  hire  of  a  race-track.  The  de- 
fendants alleged  that  a  ferry  company  had 
agreed  to  pay  and  contribute  towards  the 
hire  of  the  track  a  certain  sum  for  each  day 
of  the  race  meetings,  in  consideration  of  the 
increased  travel,  and  that  the  defendants  had 
thereby  been  induced  to  enter  into  the  agree- 
ment with  the  plaintiffs: — Held,  that  this 
allegation  was  not  sufficient  to  support  a 
claim  against  the  ferry  company  for  contri- 
bation,  indemnity,  or  any  other  relief  over, 
within  Rule  209:  and  therefore  the  defend- 
ants should  not  have  been  allowed  to  serve 
a  third  party  notice. — Held,  also,  that  the 
proper  practice  in  moving  against  a  third 
party  notice,  is  to  move  without  entering  an 
appearance.  Windsor  Fair  Cfrounda  and 
Driving  Park  A98*n  v.  Highland  Park  CPuh, 
20  C.  L.  T.  98.  164.  19  P.  R.  130. 

Ifotiee — Service  out  of  jurisdiction  — 
Partners  —  Amendment  —  Irregular  affida- 
vit.}— After  service  of  the  writ  the  defend- 
ant applied  for  and  obtained  under  Rule  60 
(J.  O.  1898).  leave  to  issue  and  serve  ew 
juris  a  third  party  notice  on  a  partnership 
carrying  on  business  without  and  not  within 
the  Territories.  The  notice  was  directed  to 
them  under  the  partnership  name,  and  not 
to  the  several  partners  as  individuals,  and 
waa  served  upon  an  officer  of  the  partner- 
ship, and  not  upon  any  of  the  partners  in- 
dividaally : — Held,  that  the  order  giving  leave 
to  issue  the  third  party  notice  to  a  firm  not 
carrying  on  business  within  the  jurisdic- 
tion, in  the  firm's  name,  was  not  authorised 
under  Rule  60;  (2)  that  such  a  notice  must 
be  personally  served  upon  the  members  of 
the  firm,  where  the  firm  does  not  carry  on 
business  within  the  jurisdiction.  Amendment 
of  the  proceedings  was  allowed.  An  affidavit 
incorrectly  intituled  was,  under  the  authority 
of  Role  306  (1898).  J.  O..  received  and  filed. 
Imperial  Bank  v.  Hull,  20  C.  L.  T.  291,  4 
Terr.  L.  R.  331. 

Ifotice  —  Time — Enlarging — Rules  209, 
S55.] — In  an  action  for  damages  for  tres- 
passes to  land  and  cutting  down  and  remov- 
ing timber  and  wood,  the  defendants  in  their 
statements  of  defence  justified  the  acts  com- 
plained of  under  agreements  which  they  al- 
leged authorised  those  acts,  and  to  which  the 
plaintiff*8  rights  in  the  land  were  subject. 
The  defendants  served  notice  upon  third  par- 
ties claiming  indemnity  or  relief  over  in 
respect  of  all  liability  which  thp  defendants 
might  be  under  to  the  plaintiff  by  reason  of 
acts  done  by  them  on  the  faith  of  representa- 
tions made  by  the  third  parties,  who  had 
sold  to  the  defendants  the  standing  timber 
on  the  land  and  the  right  to  remove  it,  repre- 
senting that  they  had  acquired  title  from  the 
owners  under  ^^hom  the  plaintiff  derived  his 
title: — Held,  that  the  third  party  notice  was 


served  too  late  (Rule  209).  having  been 
served  not  only  after  the  time  for  the  de- 
livery of  the  defence,  but  after  the  pleadings 
were  closed  and  the  action  entered  for  trial; 
and.  under  the  circumstances  the  time  should 
not  be  enlarged  bv  virtue  of  the  provisions 
of  Rule  353. — Semhle,  that  it  was  not  a 
proper  case  for  contribution,  indemnity,  or 
relief  over,  under  Rule  209.  Parent  v.  Cook, 
22  C.  L.  T.  31.  110,  2  O.  I>.  R.  709,  3  O. 
L.  R.  350.  1  O.  W.  R.  366. 

Notlee — Time  for  service — ^Directions  for 
trial  —  Motion  —  Costs.  Ontario  Sugar 
Co,  V.   McKinnon,  3  O.  W.  R.  64. 

Order  aUowiac  serriee  of  third 
party  notioe  —  Time  for  moving  to  dis- 
charge —  Waiver  by  appearance  —  Objec- 
tion taken  on  motion  for  directions  as  to 
trial.  Don  v.  Toronto  Ferry  Co,,  6  O.  W. 
R.  920.  973,  11  O.  L.  R.  16. 

Prellininary  ezaminatiom  —  Opposi- 
tion hy  third  party  —  Contestation  —  C.  jP. 
286,  287,  6ol,  1188,]— In  the  case  of  an 
opposition  by  a  third  party,  the  plaintiff  can 
examine  the  opposant  on  preliminary  motion 
only  after  the  opposition  has  been  contested; 
Art.  651  G.  P.  does  not  apply  in  such  a  case. 
Smith  V.  Canada  Cycle,  etc.,  Co,  d  Carruth- 
ers,  11  Que.  P.  R.  176. 

Prooedure  —  Claim  for  indemnity — Or- 
der allowing  third  party  notice  to  be  served 
—Rules  209.  213  —  Order  directing  trial  of 
third  party  issues  —  Provisions  of.  Peter- 
borough Hydraulic  Co,  v.  McAllister,  9  O. 
W.  R.  724. 

Procedure  —  Claim  for  relief  over.]  — 
'Plaintiff  was  holder  of  a  license  to  operate 
a  ferry  between  Fort  Frances,  Out.,  and  the 
State  of  Minnesota.  Defendants  were  en- 
gaged in  floating  logs  down  the  river  at  the 
points  where  the  plaintiff  operated  his  ferry. 
The  action  was  for  damages  arising  from 
the  operation  of  plaintiff's  ferry  being  in- 
terfered with  by  defendants*  logs.  Defend- 
ants alleged  that  third  parties  had  erected 
a  dam  and  power  plant  in  such  a  manner  as 
to  impede  defendants  in  driving  logs  down 
the  river,  and  served  a  third  party  notice 
under  Con.  Rule  209.  On  appeal  from  a 
judgment,  dismissing  a  motion  to  set  aside 
the  third  party  notice,  it  was  held,  that  the 
amended  rule  did  not  extend  to  such  a  case, 
but  to  cases  where  the  right  to  relief  over  is 
given  by  law  in  consequence  of  a  breach  of 
contract  between  the  third  party  and  the 
defendant,  either  express  or  implied,  or  is  a 
right  given  by  statute.  The  measure  of 
damages  did  not  correspond  and  third  party 
procedure  was  only  applicable  where  defend- 
ant if  liable  to  plaintiff  would  be  en- 
titled to  recover  against  the  third  party  the 
very  damages  which  the  plaintiff  sought  to 
recover  against  him.  Appeal  allowed,  and 
third  party  notice  set  aside  with  costs. 
Oagne  v.  Rainy  River  Lumber  Co.  (1910), 
15  O.  W.  R.  514.  20  O.  L.  R.  433,  1  O.  W. 
N.  506. 

Procedure  —  Indemnity  or  relief  over — 
Contract  —  Damages  —  Distinct  issues  — 
Setting  aside  third  party  notice.  Budd  v. 
Dixon,  9  O.  W.  R.  371. 
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Prooodure  —  King's  Bench  Act,  Rules 
24s,  250  —  Indorsee  of  promissory  note 
against  maker  —  Defence  that  payee  guilty 
of  fraud  —  Maker  not  entitled  to  bring  in 
payee  for  purpose  of  relief  over.] — In  an  ac- 
tion by  the  indorsee  of  a  promissory  note 
aisrainst  the  maker,  the  defendant  is  not  en- 
titled to  serve  a  notice  on  the  payee,  under 
Rule  246  of  the  King's  Bench  Act,  calling 
him  to  come  in  and  help  to  contest  the 
plaintiff*s  claim,  when  the  defence  relied  on 
is  that  the  payee  was  guilty  of  fraud  in 
obtaining  the  note,  and  that  the  plaintiff  is 
not  a  holder  in  due  course.  Neither  is  the 
defendant  entitled,  in  such  a  case,  to  an 
order  under  Rule  215  joining  the  maker  as 
a  party  to  the  action.  The  procedure  pro- 
vided for  in  Rules  245  to  250  was  intended 
mainly  for  cases  in  which  the  third  party  is 
supposed  to  have  some  ground  which  he  may 
be  able  to  urge  against  the  plaintifiTs  right 
to  recover  from  the  defendant,  the  object 
being  that,  if  he  fails  to  come  in  and  urge 
such  ground,  he  would  be  precluded  after- 
wards, when  the  defendant  seeks  indemnity 
or  contribution  or  other  relief  over  against 
him,  from  saying  that  the  plaintiff  should 
not  have  been  pennitted  to  get  his  judgment 
against  the  defendant.  If  there  is  power  to 
make  the  order  asked  for  in  such  a  case,  it 
should  be  refused  in  the  exercise  of  a  proper 
judicial  discretion  under  Rule  250,  because 
the  plaintiff  might  be  unreasonably  delayed 
in  proceeding  with  his  action.  Boicer  v. 
Hartley,  1  Que.  B.  D.  (J56,  followed.  Daniels 
V.  Dickson,  6  W.  L.  R.  105.  17  Man.  L.  R. 
35. 

Procedure — Ser\'ice  of  notice — Motion  to 
set  aside  —  Service  too  late  under  CJon. 
Rule  209 — No  statement  of  claim  served  with 
notice — Objections  easily  rectified  —  Under 
Con.  Rule  362 — Proper  case  for  third  party 
notice — Motion  refused — Costs  to  third  party 
— Coats  to  plaintiffs  against  applicant  in 
any  event.  Stuart  v.  Hamilton  Jockey  Club 
(1910),  17  O.  W.  R.  403.  2  O.  W.  N.  254. 

ProceediiiBs  —  Action  against  indorsers 
of  promissory  note — Motion  for  leave  to 
serve  third  party  notice  on  maker — Delay- 
ing plaintiff— Rule  216— No  defence  to  ac- 
tion— Motion  for  summary  judgment,  (-ana- 
dian  Bank  of  Commerce  v.  Hendrie,  12  O. 
W.  R.  756 

ProceedinsB  —  Notice  — •  Indemnity — 
Other  claims — Damages  —  Convenience — 
Notice  set  aside.  Self  v.  Toronto,  11  O.  W. 
R.  59a  662. 

Relief  OTer — Identity  of  claims.] — The 
owner  and  occupant  of  a  house  in  a  town 
sued  a  gas  company  for  damages  alleged  to 
have  been  sustained  by  reason  of  an  escape  of 
gas  from  the  defendants*  pipes  upon  the 
highway  into  the  plaintiff*s  premises.  The 
defendants  served  a  third  party  notice  upon 
the  town  corporation,  alleging  that  the 
break  in  the  pipes  was  caused  by  the  negli- 
gence of  the  corporation  in  the  course  of  con- 
struction of  a  sewer  in  the  same  highway : — 
Held,  that  there  was  no  right  to  indemnity 
or  relief  over,  within  the  meaning  of  Rule 
209,  as  the  damages  which  might  be  re- 
covered by  the  plaintiff  against  the  defend- 
ants were  not  the  measure  of  the  damages 
which  might  be  recovered  by  the  defendants 


against  the  third  parties.  Miller  y.  Samia 
Gas  d  ElectHc  Co.,  21  C.  L».  T.  597.  2  0. 
L.  R.  120. 

Relief  over  —  Municipal  corporatioa  — 
Agreement  with  street  railway  company- 
Obligation  to  keep  highways  in  repair. 
Robertson  v.  Toronto,  12  O.  W.  R.  870, 
932. 

Relief  ovez^-Rule  246— Motion  for  iirfc- 
tions  as  to  trial] — By  Rule  246:  "Where  a 
defendant  is  or  claims  to  be  entitled  to  contri- 
bution or  indemnity  or  other  remedy  or  reli«( 
over  against  any  person  not  a  party  to  the 
action,  he  may  serve  a  notice  to  that  effect" 
The  plaintiffs  sued  for  the  value  of  a  car 
load  of  wheat  which,  they  alleged,  had  beeo 
shipped  by  the  defendants*  railway  and  had 
not  been  delivered  to  the  consignees.  The 
defendants  denied  the  receipt  of  the  car  from 
the  plaintiffs,  and  served  a  third  party  no- 
tice on  another  company,  alleging  that,  if 
the  car  was  received,  it  was  wrongfully  con- 
verted by  the  third  parties: — Held,  that  the 
claim  against  the  third  parties  was  not  with- 
in Rule  246.  Oagne  y.  Rainy  River  Lurnhn" 
Co.,  20  O.  L.  R.  433 ;  Wynne  v.  Tempest,  1 
Ch.  D.  110,  and  Windsor,  etc..  Association 
V.  Highland  Park  Club,  19  P.  R.  13^^ 
specially  referred  to.  Where  the  daim  k 
founded  on  tort,  the  Rule  is  not  applicable. 
Where  a  third  party  notice  is  served,  the 
third  party,  if  he  objects,  should  make  his 
objection  on  the  motion  for  directions  as  'o 
trial,  not  by  substantiye  application.  Western 
Can.  Flour  Mills  Co.  v  Can.  Pac.  Rw.  Co. 
(1911),  16  W.  L.  R.  420,        Man.  I^  R.     . 

Right  of  third  parties— When  a  Court, 
called  upon  to  decide  a  case,  cannot  do  so 
without  affecting  the  rights  of  third  par- 
ties not  before  the  Court,  it  may  order  that 
they  be  called  into  the  case  and  allowed 
to  file  their  plea.s.  if  they  have  any.  and, 
in  any  event,  by  ordering  that  the  ea-se 
shall  be  re-opened  so  that,  by  cposs-examin- 
ation,  such  third  parties  may  conirol  the 
proof  produced  by  the  plaintiff  and  advance 
such  proof  as  they  may  have  on  their 
own  behalf.  A  decision,  after  such  third 
parties  have  been  called  into  the  case,  can- 
not be  based  upon  the  evidence  submitted 
in  the  case  in  which  they  took  no  part  and 
which  evidence  the  Judge,  relying  upon  a 
pretended  discretionary  power  embodied  in 
Art.  292  C.  P.,  admitted,  the  article  in  ques- 
tion being  without  application  to  the  pre^ 
ent  case.     Dion  v.  Dion,  37  Que.  S.  C.  H4. 

Right  to  eoatribntioii  or  iiadeaudty 

— Application  for  directions  as  to  trial  — 
Warranty  of  title.] — ^The  plaintiff  bioo^t 
action  against  the  defendants  for  breach  of 
warranty  of  title  to  a  horse  sold  by  the  de- 
fendants to  the  plaintiff.  The  defendants,  in 
pursuance  of  leave  given,  served  a  third 
party  notice  on  G.,  from  whom  they  had 
bought  the  horse,  claiming  to  be  indemnified 
by  him  to  the  extent  of  any  damages  re- 
covered against  them  by  the  plaintiff,  on  the 
ground  of  breach  of  warranty  of  title  by 
G. : — Held,  that  upon  the  application  for 
directions  as  to  triaL  the  Court  should  con- 
sider the  defendants'  right  to  contribotioo 
or  indemnity,  and  if  satisfied  that  they  were 
not  so  entitled  should  refuse  to  give  direc- 
tions,  which  refusal  will  be  tantamount  to 
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a  dismisBal  of  the  third  party  from  the  ac- 
tion.— Held^  also,  that  in  the  circamstances 
the  defendants*  claim  against  G.  was  not  pro- 
perly one  for  contribation  or  indemnity, 
and  that  no  direction  as  to  trial  should  be 
given.     Bolduc  v.  Larose^  5  Terr.  L.  R.  6. 

Sale  of  mfaiiig  claim — Action  to  set 
aHde.] — Bunker  sold  his  interests  in  cer- 
tain mining  claims  to  Silver,  and  Silver  sold 
the  same  to  Oakley.  In  an  action  by  Oakley 
against  Silver  for  fraudulent  misrepresenta- 
tion. Silver  sought  to  bring  in  Bunker  as 
a  third  party  defendant: — Held^  that  Bunker 
bad  no  interest  in.  and  was  not  a  party  to 
such  representations,  and  should  not  be 
affected  by  it.  Oakley  v.  Silver  (1910), 
15  O.  W.  R.  336. 

Smrwiee  of  notiee  on  third  party  out 
of  Jnrlsdletloii — "  Proceeding  "  —  S  Edw, 
VIL  «.  5,  8.  13  (0.)—Con,  Rule  162  (c)— 
Breach  of  contract  tcithin  Ontario — Indem- 
nity.1 — A  third  party  notice  is  a  "proceed- 
ing" within  the  meaning  of  3  Edw.  VII.  c. 
8,  8.  13  (O.),  providing  that  in  Con.  Rule 
162  the  word  **writ*'  shall  be  deemed  to  in- 
clude any  document  by  which  a  matter  or 
proceeding  is  commenced;  but,  when  apply- 
ing Con.  Rule  1(>2  (e)  to  service  out  of 
Ontario  of  a  third  party  notice,  the  word 
"action"  must  be  read  as  if  it  were  ''third 
party  proceeding** — the  effect  being  that  ser- 
vice can  be  allowed  only  where  the  third 
party  proceeding  is  founded  on  a  breach 
within  Ontario  of  a  contract,  wherever  made, 
which  is  to  be  performed  within  Ontario ; 
and  in  this  case  there  was  no  breach  within 
Ontario,  because  the  contract  under  which 
indemnity  was  sought  by  the  defendants 
against  the  third  parties  was  one  under 
which  the  obligation  to  indemnify  did  not 
arise  until  judgment  had  been  recovered 
and  the  amount  paid  by  the  defendants,  and 
the  defendants  w^re  in  the  same  action  op- 
posing the  recovery  of  judgment. — Order  of 
Anglin,  J.,  reversed.  Montgomery  v.  Sag- 
inaw Lumber  Co.,  12  O.  L.  R.  144,  7  O.  W. 
R.  619.  729. 

Setting;  aside  third  party  notloe  — 

Indemnity  —  Relief  over  —  Breach  of  trust 
—  Withdrawal  of  moneys  from  bank  — 
Knowledge  of  bank.  Trusts  d  Guarantee 
Co,  y.  Munro,  11  O.  W.  R.  435. 

Settlement  bet'ween  plaintiff  and  de- 
fendant —  Notice  of  discontinuance  served 
by  defendant  on  third  parties  —  Rule  430 
(D— "Plaintir'—O.  J.  Act,  s.  2  (5).  Bnck- 
natt  V.  Mitchell  13  O.  W.  R.  44. 

Settlement  of  aetlon.] — After  a  third 
party  had  been  brought  in  and  the  usual  dir- 
ections as  to  trial  given,  the  action  was  set- 
tled as  between  the  plaintiff  and  the  defend- 
ants:— Held,  that  the  defendants  could  not 
proceed  to  trial  as  against  the  third  party, 
and  the  action  was  dismissed  as  against  the 
third  party  with  costs,  without  prejudice  to 
the  right  of  the  defendants  to  bring  an  action 
against  the  third  party.  Wheeler  v.  Com- 
icsZi,  22  C.  L.  T.  260,  4  O.  L.  R.  120. 


G.  Other  Cases. 

Aetlon    to    qnash    order    made    by 
conmty  eonnell  on  appeal  —  Appellant 


before  council — Liability  of  county — Judicial 
act.] — In  an  action  to  quash  an  order  of 
homologation  of  a  local  procds-verbal^  made 
by  a  county  council,  on  an  appeal  from  the 
rejection  of  the  same  by  the  local  council, 
the  party  on  whose  petition  the  prods-verbal 
was  prepared,  and  who  instituted  the  appeal 
to  the  county  council,  is  properly  made  a 
party  defendant,  and  cannot,  by  inscription 
in  law,  ask  to  be  discharged  from  the  suit 
on  the  ground  that  no  lien  de  droit  exists 
between  the  plaintiff  and  himself.  —  Per 
Davidson,  J. :  —  The  order  of  the  county 
council  to  homologate  a  proces-verbal,  made 
on  an  appeal  from  the  order  of  the  local 
council  rejecting  it,  is  a  judicial  and  not  an 
administrative  act,  and,  if  made  regularly 
and  within  the  powers  of  the  coundl,  the 
county  corporation  cannot  be  called  on  to 
account  for  it.  Forget  v.  Letendre,  25  Que. 
S.  C.  440. 

Action  to  set  aside  f randnlent  eon- 
▼eyanees — Grantor  made  defendant  —  Ac- 
tion by  judgment  creditor — Additional  claim 
on  simple  contract.  Belcher  v.  Hudson,  9 
W.  L.  R.  205. 

During  a  snlt,  the  exact  position  of 
parties  at  the  moment  when  writ  was  issued 
should  be  maintained;  no  party  to  the  suit 
may  procure  an  advantage  over  the  others 
and  thus  change  the  relative  situation  of 
parties;  parties  must  abstain  from  doing  an 
act  which  would  prevent  execution  of  the 
judgment  to  be  rendered.  Edwards  v.  8te. 
Marie  du  Monnoir  (1910),  12  Que.  P.  R.  24. 

Interpleader  issne  —  Plaintiff  in  issue 
— Insurance  moneys  —  Security  for  costs. 
Bruce  v.  Ancient  Order  of  United  Workmen, 
4  O.  W.  R.  241. 

9 

Interrenant  —  Creditor — Bank — fAqui- 
dation.] — ^A  creditor  of  a  bank  in  liquidation 
may  intervene  in  a  suit  pending  between  the 
liquidator  and  a  debtor  of  the  bank,  where 
the  success  of  the  defence  would  have  the 
effect  of  decreasing  the  dividend  of  the  cre- 
ditor. Kent  v.  La  CommunautS  des  Swurs 
de  la  CharitS  de  la  Providence,  3  Que.  I*.  R. 
180. 

Judgement  for  costs  —  Saisic-arr^t  is- 
sued by  solicitors — Distraction — Subsequent 
proceeding  by  original  party.]  —  Where  a 
saisie-arrSt  is  made  in  the  name  of  the  soli- 
citors for  the  defendant  in  respect  of  costs 
for  which  there  is  distraction  in  their  favour, 
a  contestation  of  the  declaration  of  the  gar- 
nishee cannot  be  made  in  the  name  of  the 
defendant  himself.  Tapley  v.  Irving,  6  Que. 
P.  R.  223. 

Mls-en*oavse  —  Costs.] — A  mis-en-cause 
has  a  right  to  be  represented  by  an  advocate, 
and  the  advocate  has  a  right  to  costs  of  ap- 
pearance, etc.,  against  the  plaintiff,  where 
the  action  is  dismissed.  Levcsque  v.  Pag^, 
9  Que.  P.  R.  386. 

Mortgage  aetlon — Death  of  plaintiff — 
Assignment  of  portion  of  interest — Revivor 
— Executors — Assignee — Costs — Reference  — 
Rules  659,  753.  Sexton  v.  Peer,  2  O.  W.  R. 
845,  1144. 

Mnnlclpal  expenditure  —  Suit  hy 
ratepayer — Demurrer  —  Attomey-General.\ 
— A  ratepayer  in  a  county  filed  a  bill  to  re- 
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strain  the  county  council  from  expending 
county  funds  in  the  erection  of  a  new  gaol 
building  on  lands  not  included  in  the  locus 
authorized  by  statute  as  a  site  for  a  county 
gaol: — Held,  on  demurrer,  that  the  plaintiff 
could  not  maintain  the  suit  in  his  own  name, 
as  the  bill  did  not  allege  any  damage  or  in- 
vasion of  any  right  peculiar  to  himself  and 
not  common  to  all  other  ratepayers,  and  that 
the  suit  should  have  been  in  the  name  of  the 
Attorney-General  on  the  relation  of  some  per- 
son. Leave  given  to  convert  the  biU  into  an 
information  by  the  Attorney-General  by  way 
of  amendment.  Curti9  v.  Municipality  of 
Carleton,  20  C.  L.  T.  18. 

Represeiitatioii  —  Action  to  set  aside 
probate  of  will — Next  of  kin  —  Substituted 
service — Extension  of  time  for  delivery  of 
statement  of  claim — Ck>st8.  MadUl  v.  Me- 
Connell,  9  O.  W.  R.  868. 


Two  sfBparate  e«iiMfl  of  aotton — Tre$- 
paM  to  land — Assault  on  one  plaintiff — Claim 
for  loss  of  services  by  other  plaintiff-joinder 
of  plaintiffs.] — Middleton,  J.,  held,  that  an 
action  to  recover  damages  for  assault  upon 
one  plaintiff  and  an  action  by  her  mo&er 
for  loss  of  her  services,  could  well  be  joined, 
as  they  arose  out  of  the  same  occurrence. 
Con.  Rule  185. — Order  of  Master  in  Cham- 
bers, 17  O.  W.  R.  743,  2  O.  W.  N.  381,  re- 
versed. Laister  v.  Crawford  (1911),  18  O. 
W.  R.  308.  2  O.  W.  N.  647. 

Want  of  partlea.] — An  objection  for 
want  of  parties  to  a  bill  ought  to  be  made 
in  the  Court  below.  The  Privy  Council  will 
not  treat  the  suit  as  defective  when  no  such 
objection  was  taken  in  the  Colonial  Court. 
Botoes  V.  Toronto  (1858),  C.  R.  3  A.  C. 
10.  11  Moo.  P.  C.  463. 

Wlio  sltovld  be  plaintiff  —  Issue  as  to 
title  to  insurance  moneys — Prima  facie  right 
— Burden  of  proof.  Blahoult  v.  Equitable 
Life  Assurance  Co.,  11  O.  W.  R.  313. 


PABTinON. 

Aoqniaitioii  of  entirety  by  lieitation 

—  Effect  of  incumbrances  upon  undivided 
shares — Preference  on  shares  of  price.] — 
Art.  746,  C.  C,  which  declares  that  the  co- 
partitioner  who  acquires  the  entirety  of  an 
undivided  immovable  by  lieitation,  is  deemed 
to  have  always  been  the  owner  of  such  en- 
tirety, establishes  a  fiction  of  law  in  favour 
of  such  co-parti tioner,  which  must  be  re- 
stricted to  the  party  in  whose  interest  alone 
it  was  created.  One  of  the  effects  of  this 
fiction  is,  that  he  acquires  the  entirety  free 
from  all  incumbrances ;  but  when  the  price 
of  the  property  licitated  is  deposited  in  the 
bands  of  justice  for  distribution,  the  tiction 
has  not  the  effect  of  nullifying  rights  of  pre- 
ference on  the  shares  of  the  price  accruing 
to  tLe  other  co-partitioners.  Art.  2021,  C. 
C,  which  declares  in  effect  that  a  hypothec 
upon  an  undivided  portion  of  an  immovable 
ceases  to  subsist  when  a  partition  or  a  li<d- 
tation  conveys  the  immovable  to  a  person 
other  than  the  one  who  constituted  the  hypo- 
thec, extinguishes  the  right  to  follow  the 
property  in  the  hands  of  such  person,  but 
does  not  abolish  the  right  of  preference  upon 
the  share  of  the  price  which  represents  the 


undivided  portion  of  the  immovable  wbidk 
was  hypothecated,  and  which  price  has  been 
placed  in  the  hands  of  justice  for  distributioiL 
The  partition  or  lieitation  haa  the  same  dbct 
as  a  sherifPs  sale,  which  dischargee  the  pro- 
perty sold  from  the  hypothecs  whidi  existed 
at  the  time  of  the  sale,  but  does  not  destroy 
the  efficiency  of  such  hypothecs  upon  the  pro- 
ceeds of  the  sale  which  represent  U>e  pro- 
perty. Bruneau  v.  Banque  Jaogues-Cartier, 
10  Que.  K.  B.  525. 

Action  —  Beneficiaries  under  trust  deei 
— Submission  to  arbitration — ^Award  —  Pro- 
vision for  option  of  purchase — ^Elxercifle  of 
option — Release — Conveyance  —  Bstoppd— 
Costs.    Tasker  v.  Smith,  9  O.  W.  R.  15,  503w 

Action — Dilatory  exception — Parties  — 
Names  and  residences — Practice.] — In  an  ac- 
tion for  partition,  the  defendant  who  asks  bj 
dilatory  exception  that  all  the  heirs  be  pot 
en  cause  must  comply  with  Rule  of  Practice 
50  (S.  C),  and  furnish  the  names  and  resi- 
dences of  these  heirs.  Descoteaus  v.  Lepitrt, 
8  Que.  P.  R.  183. 

Action — Status  of  heir  as  ptowitif  — 
AppelS—Will — Usufruct,] — When  an  heir  is 
an  appeU  only  by  virtue  of  the  will,  he  can- 
not begin  an  action  en  partage  et  Ueiiatiom, 
as  long  as  the  usufruct  lasts,  the  ri^t  of 
the  appeU  to  the  property  not  being  acquired 
by  him  until  the  end  of  the  usufruct.  Ther^- 
ton  V.  Thornton,  8  Que.  P.  R.  213. 

Action  for  —  Plea  to — Portion  ciaimedJ] 
— It  is  illegal  to  plead  to  an  action  for  par- 
tition that  the  plaintiff's  part  of  the  saoresr 
sion  is  less  than  that  wMch  he  claims,  hit 
right  to  demand  partition  being  the  same  in 
any  case.  Cabana  v.  Latour,  5  Que.  P.  R. 
102. 

Action  in  partition  —  Right  to  intHr 
tute  it — Inscription  in  lav> — C.  P.  191,  iW7. 
O.  C.  eiJk,  691.  693,  6P8.]— Every  heir  has 
an  absolute  right  to  demand  the  judicial  par- 
tition of  an  immovable  forming  part  of  a 
succession,  and  the  Court  should  grant  such 
demand,  even  if  the  plaintiff  is  the  only  co- 
heir who  li.i?j  refused  to  agree  to  a  friendly 
partition.  A  plea  in  which  it  is  alleged  thst 
the  partition  should  be  effected  by  volontaiy 
lieitation  will  be  rejected  upon  demurrer. 
Farmer  v.  Murray  (1910),  11  Que.  P.  B. 
353. 

Asreenicnt  for  sale  of  lands — Coa- 
struction  of  contract — Right  of  action  —  Air 
ministration  by  co-owners  —  Trust  —  In- 
terim account  —  Partial  discharge  of  trus- 
tees,]— ^A.  &  S.  being  the  holders  of  the  entire 
capital  stock  of  the  C.  &  W.  Rw.  Co.,  agreed 
that  they  would  cause  a  moiety  of  the  com- 
pany's lands  to  be  vested  in  H.  by  a  valid 
instrument  to  be  executed  by  the  company 
at  the  request  of  H.,  and  in  such  form  as  he 
might  require.  During  some  years  the  lands 
were  administered  by  A.  and  S.,  but  H.  never 
requested  nor  received  any  conveyance  of  his 
moiety,  and  the  title  to  the  lands,  in  so  far 
as  they  had  not  been  disposed  of,  remained 
in  the  company.  In  an  action  by  the  pUm- 
tiff  against  H.  for  partition  of  the  lands  and 
to  have  an  order  for  an  interim  account  by 
and  partial  discharge  of  A.  and  S.  as  tnii- 
tees: — Held,  that  as,  at  the  time  of  actioo, 
the  title  to  the  lands  was  still  vested  in  the 
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railway  company,  which  was  not  a  i>arty  to 
the  agreement,  the  order  for  partition  could 
not  be  granted,  and  that,  independently  of 
partition  or  other  final  determination  of  their 
troBt,  the  plaintiffs  were  not  entitled  to  the 
relief  of  an  interim  accounting  and  partial 
discharge  as  trastees.  Angus  v.  Heinse 
(1909),  14  B.  C.  R.  157,  9  W.  L.  R.  488, 
Affirmed  42  S.  C.  R.  416. 

AppUoatioii   for    rainmary   order   — 

Question  of  title — Direction  to  bring  action. 
TMker  v.  Smith,  5  O.  W.  R.  254. 

Bill  for  —  Demurrer  —  Grand  nephews 
shut  out  in  partition  of  real,  though  not  of 
personal  property  —  Proper  complainants — 
When  Courts  should  administer.  McEachren 
V.  Cox  (1910),  8  B.  L.  R.  590. 

Coats  —  Judgment — Substitution  —  Sale 
under  execution — Report  on  distribution  — 
Contestation  of — Curator  to  substitution,'\ — 
The  plaintiff,  a  stranger  to  the  substitution, 
was  owner  of  an  undivided  fourth  of  certain 
immovables,  of  which  the  defendant  had  the 
other  three>fourths,  but  burdened  with  a  sub- 
stitution, of  which  the  contestant  was  the 
curator.  In  an  action  for  partition  the  im- 
movables were  divided,  and  the  judgment  or- 
dered that  the  taxed  costs  of  all  parties  should 
be  massed  and  the  defendant  should  pay 
three-fourths  of  them,  and  the  plaintiff  one- 
fourth.  The  judgment  was  registered.  R., 
the  plaintUTs  advocate,  having  judgment 
against  the  defendant  for  costs,  caused  to  be 
seized  and  sold  a  part  of  the  immovables  al- 
lotted to  the  defendant  in  the  partition.  The 
contestant  was  a  party  to  the  seizure  and 
sale.  The  price  obtained  at  the  sale  was 
reported  by  the  sheriff  with  a  certificate  of 
the  registrar,  which  stated  the  substitution 
and  its  registration  and  a  hypothec  made, 
since  the  partition,  by  the  defendant  to  P., 
his  advocate  in  the  action.  The  debt  of  R. 
having  been  paid  out  of  the  purchase  money, 
there  remained  a  balance  which  the  prothono- 
tary  awarded  to  P.  The  curator  contested 
this,  alleging  that  P.  had  been  paid  his  debt, 
which  at  any  rate  was  the  defendant's  own 
debt,  for  which  the  substitution  could  not  be 
held  bound,  and  asked  that  the  balance  should 
be  paid  to  him  (the  contestant).  P.,  while 
Dot  opposing  this  demand,  and  submitting 
his  rights  to  the  Court,  alleged  that  the 
amount  of  his  hypothec  included  $45.89  for 
costs  in  the  partition  action,  and  he  said  that 
in  case  any  part  of  that  sum  ought  to  be 
placed  to  the  charge  of  the  substitution,  he 
was  willing  to  give  security  for  repayment 
of  the  portion  for  which  he  had  no  lien. 
The  contestant  did  not  prove  that  P.'s  debt 
had  been  paid: — Heldt  that  P.*s  declaration 
was  an  actual  plea,  which  obliged  the  con- 
testant to  proceed  as  in  a  contested  cause. 
2.  That  the  curator  had  no  status  to  assert 
that  P.'s  debt  had  been  paid.  3.  That  the 
partition  bound  the  substitution.  4.  That 
the  debt  of  R.  for  costs  of  such  partition  was 
preferable  to  the  substitution  and  was  appar- 
ent on  the  record,  and  the  decree  had  purged 
the  substitution.  5.  That  R.  had  a  lien  on 
the  substituted  immovables  for  his  debt.  6. 
That  the  defendant  and  the  contestant  should, 
as  to  costs,  join  their  claims  together.  7. 
That  the  balance  of  the  purchase  money  be- 
longed to  the  substitution,  and  it  was  the 
doty  of  the  curator  to  see  that  it  was  not 
diverted.     8.  That  the  curator  should  have 


proceeded  by  way  of  opposition  afin  de  con- 
server,  or  by  an  intervention,  but  the  proce- 
dure which  he  had  adopted  was  equivalent, 
and  should  be  maintained.  9.  That  the  hypo- 
thec made  by  the  defendant,  having  effect  so 
long  as  the  substitution  was  not  opened, 
P.  had  the  right  to  be  paid  the  balance  of 
the  purchase  money,  upon  his  furnishing  se- 
curity to  repay  it  upon  the  opening  of  the 
substitution.  10.  That  as  to  $26,  costs  of 
P.  usefully  incurred  in  the  partition,  he  had 
a  lien  superior  to  the  substitution,  and  to 
this  extent  he  was  not  obliged  to  give  secur- 
ity. 11.  That  the  costs  of  the  contestation 
should  be  paid  by  P.,  but  to  be  taxed  as  the 
costs  of  a  contestation  of  collocation  in  law 
only.  Pelletier  y.  Michaud,  20  Que.  S.  C. 
413. 

Coanterolaim  for  roformatioii  of 
deed  —  Defence  of  Limitations  Act  —  Res 
judicata.]  —  In  an  action  for  partition  of 
land,  and  land  covered  with  water,  of  which 
the  plaintiff  and  defendants  were  alleged  to 
be  tenants  in  common,  the  defendants  coun- 
terclaimed  for  the  reformation  of  a  deed 
from  the  plaintiff,  to  make  it  include  all  the 
plaintiff's  interests  in  the  lot  in  question. 
The  Court  refused  the  reformation  claimed, 
on  the  ground  that  the  evidence  was  not  suffi- 
cient, no  mutual  mistake,  or  fraudulent  con- 
cealment, on  the  part  of  the  plaintiff,  having 
been  proved,  and  gave  judgment  in  favour  of 
the  plaintiff  for  partition  of  all  portions  of 
the  lot  not  built  on,  and  those  built  on  within 
20  yeara: — Held,  that  the  question  of  20 
years*  adverse  possession  could  not  be  raised 
by  the  defendants  in  this  action,  that  ques- 
tion having  been  raised  and  decided  adversely 
to  them  in  a  previous  action  by  the  same 
plaintiff  in  relation  to  the  same  land. 
Zxoicker  v.  Morash,  36  N.  S.  Reps.  365. 

Creditor  of  oo^paroener  —  Lien  on 
lands — Decree.] — A  creditor  of  the  defendant 
in  respect  of  a  sum  of  money  which  the  de- 
fendant has  engaged  to  pay  at  the  time  of 
an  expected  partition,  among  the  heirs,  of 
entailed  property,  has  the  right  to  be  paid 
out  of  such  property,  and  in  such  a  case  the 
decree  should  declare  the  land  free  from  the 
entail.    Privost  v.  PrM>ost,  4  Que.  P.  R.  85. 

IHsptited  title  —  Bona  fides  of  defend- 
ant's daim  of  title — Condition  in  will — For- 
feiture —  Jurisdiction  of  CJourt  of  Chancery 
to  find  as  to  title.  Huestis  v.  Durant,  5  E. 
L.  R.  483. 

Lease  by  infant  tenant  in  common — 

Repudiation — Partition  by  deed  among  ten- 
ants in  common — Effect  as  to  lessees — Re- 
formation of  deed — Trial  —  Adjournment  — 
Evidence  at  former  trial  and  on  reference — 
Ouster — Conduct  amounting  to — Mesne  pro- 
fits— Waste  —  Damages  —  General  costs — 
Costs  of  proceedings  under  order  of  reference 
subsequently  reversed  —  Costs  of  appeal  — 
Variation  of  judgment.] — ^Appeal  by  defend- 
ant company  from  judgment  of  Teetzel,  J. 
(3  O.  W.  R.  14),  in  favour  of  plaintiff  for 
partition  of  Monro  Park,  near  the  city  of 
Toronto.  The  partition  sought  was  between 
plaintiff  and  defendant  company  for  the  re- 
mainder of  the  term  of  a  lease  to  defendant 
company,  which  was  not  binding  on  plaintiff, 
as  he  was  an  infant  when  it  was  made: — 
Held,  it  was  manifest,  as  well  from  the  tes- 
timony as  from  the  whole  circumstances,  that 
there  was  no  intention  on  the  part  of  any 
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of  the  parties  to  the  conveyance  to  take  from 
plaintiff  any  part  of  his  rights  as  the  owner 
of  an  undivided  one-third  of  the  premises, 
or  to  give  any  of  his  property  or  rights  to  his 
brother  and  sister,  so  as  to  increase  their 
property  and  rights  and  leave  him  with  less 
than  each  of  them  was  to  have.  Neither 
his  brother  nor  sister  contended  that  there 
was  any  such  intention  or  that  they  under- 
stood that  to  be  the  effect  of  the  conveyance. 
It  was  not  intended  to  affect  the  railway 
company  as  lessee  of  two  undivided  one- third 
shares.  And  if  the  general  words  of  grant 
and  release  contained  in  the  conveyance  oper- 
ated to  take  away  from  plaintiff  or  to  convey 
to  his  brother  and  sister  any  right  of  his  in 
the  premises  during  the  existence  of  the  term, 
it  was  proper  and  just  to  reform  it  so  as  to 
prevent  it  from  so  operating.  The  railway 
company  could  not  reasonably  complain  of 
this  being  done.  Throughout  the  litigation 
they  contended  that  the  partition  made  was 
not  binding  on  them.  So  far  as  the  railway 
company  were  concerned,  it  was  ra  inter 
alios  acta.  Then,  as  the  railway  company 
were  not  parties  to  or  bound  by  it,  they  could 
not  insist  that  the  conveyance  made  must 
stand  for  their  benefit,  even  though  it  be 
shewn  or  admitted  to  be  contrary  to  the  in- 
tention of  the  parties  to  it.  The  railway 
company  gave  no  new  consideration,  and 
their  position  has  not  altered.  They  held 
their  lease  and  their  leasehold  interest  un- 
affected by  the  partition.  The  railway  com- 
pany can  not  be  permitted  to  take  for  their 
benefit  the  property  of  plaintiff  because  by 
mistake  he  had  executed  a  conveyance  which 
appeared  to  give  rise  to  a  claim  to  that  effect. 
From  the  date  of  the  repudiation  of  the  lease 
by  the  plaintiff,  he  was  entitled  to  possession 
of  the  whole  of  the  premises  in  common  with 
the  railway  company,  who  were  bound  upon 
demand  to  let  him  into  possession  along  with 
them.  On  17th  August,  1900,  plaintiff  wrote 
to  the  railway  company  stating  his  repudia- 
tion of  the  lease  and  asking  the  company  to 
give  him  immediate  possession.  This  de- 
mand must  be  reasonably  construed  as  a 
claim  not  for  the  sole  but  for  the  joint  pos- 
session, and  it  is  apparent  from  the  com- 
pany's letter  in  reply  of  20th  August  that  it 
was  so  understood.  The  demand  was  not  as- 
sented to,  but  it  was  sought  to  induce  plain- 
tiff to  confirm  the  lease  and  accept  the  rent 
under  it.  The  railway  company  had  at  that 
time  their  buildings  and  tracks  upon  the  pre- 
mises, and  after  the  demand  they  continued 
in  possession  and  used  the  property  in  the 
same  way  as  before.  It  was  a  fair  inference 
from  all  the  facts  that  there  was  a  refusal 
to  permit  plaintiff  to  enter.  And  when  this 
action  was  brought,  there  was  not  only  a 
refusal  of  possession  on  the  part  of  the  rail- 
way company,  but  there  was  a  denial  of  his 
title.  The  lease  did  not  come  within  the  pro- 
visions of  the  Settled  Estates  Act  so  as  to 
be  binding  on  the  plaintiff.  Ouster  being 
found,  damages  either  as  for  trespass  or  by 
way  of  allowance  for  mesne  profits  should 
follow,  and  upon  the  evidence  as  to  the  value 
and  rental  of  adjoining  properties  it  cannot 
be  said  that  the  trial  Judge  has  made  an  ex- 
cessive award.  There  was  some  slight  evi- 
dence of  waste  destructive  of  the  freehold, 
and  the  amount  awarded  on  this  bead  ($50) 
should  not  be  disturbed.  Monro  v.  Toronto 
liw,  Co.,  4  O.  W.  R.  392,  9  O.  L.  R.  299. 

No   oommon   title — Easement  —   lHum- 
mary  application  —  Adjournment  —  Action 


— Order — Appeal.] — Where,  on  summary  ap- 
plication for  partition  or  sale  of  lands,  it 
was  alleged  by  the  defendant  and  prima  facie 
evidence  given  that  he  had  acquired,  as  to 
part  of  the  land,  title  by  possession,  and  as 
to  the  residue,  had  only  an  easement  or  rieht 
of  way  over  it,  and  no  title  to  the  land  it- 
self:— Held,  that,  there  being  no  common 
title,  no  interest  in  common,  an  order  for 
partition  or  sale  should  not  be  made.  It  was 
not  open  to  the  plaintiff  by  admitting  an 
ownership  in  the  land  in  the  defendants, 
which  the  latter  did  not  assert,  to  get  a  sale 
by  partition  proceedings,  and  thus  force  the 
defendants  to  protect  their  easement  by  pur- 
chasing, or  permitting  it  to  be  destroyed  by 
sale.  The  Master  should,  on  the  question  of 
title  being  raised,  have  adjourned  the  hear- 
ing of  the  application,  allowing  an  action  to 
be  brought.  An  appeal  lay  to  a  Judge  in 
Chambers  from  the  Master's  order  granting? 
the  application,  f^troud  v.  Sun  Oil  Co..  24 
O.  L.  T.  298,  7  O.  L.  R.  704.  8  O.  L.  R. 
748,  3  O.  W.  R.  806,  4  O.  W.  R.  212. 

Objection  by  tenjuit  for  life  —  Prt- 
mature  action — Trustee  under  marriape  set- 
tlement— Interests  of  infant — WilL] — Under 
an  ante-nuptial  settlement  lands  were  settled 
in  trust  for,  successively,  the  lives  of  the 
plaintiff,  the  settlor,  and  his  intended  wife, 
and  on  their  death  to  the  children  of  the  in- 
tended marriage  for  such  estates  or  estate  as 
the  plaintiff  and  the  intended  wife  should 
appoint,  and  in  default  of  appointment  to 
the  children  in  equal  shares,  with  powers  of 
maintenance  during  minority.  After  the 
marriage  the  plaintiff  conveyed  all  bis  in- 
terest in  the  lands  to  one  W.,  who  eonveyfd 
to  the  wife.  The  wife  predeceased  the  plain- 
tiff, having  by  her  will  devised  the  lands  to 
one  E.  W.,  who  had  been  appointed  the 
trustee  under  the  settlement  in  trust  to  re- 
ceive and  pay  over  the  income  from  the  said 
lands  to  die  children  during  their  minority, 
and  on  their  attaining  their  majority  to 
hand  over  to  them  their  shares.  There  were 
three  children,  one  of  whom  died  prior  to. 
another  subsequent  to,  the  death  of  the  said 
wife,  leaving  one  surviving.  The  plaintiff, 
on  his  wife's  death,  claimed  to  be  entitled 
to  a  share  in  the  said  lands  as  one  of  the 
heirs  of  the  child  who  had  died  subsequently 
to  his  said  wife,  and  brought  an  action  to 
have  the  same  partitioned  or  sold,  to  which 
E.  W.  objected : — Held,  that,  in  the  face  of 
the  objection  of  E.  W.,  the  trustee  and  re- 
presentative of  the  life  estate,  the  action  was 
premature,  her  consent  being  a  pr»»requisite 
to  its  maintenance.  Rajotie  v.  Wihnn.  24 
C.  L.  T.  351,  3  O.  W.  R.  737. 

Partiovlars  —  Inscription  in  late — Psr- 
ties — Addition  of.] — If  it  does  not  clearly  ap- 
pear from  the  declaration  that  a  certain  per- 
son predeceased  another,  the  defendant,  in 
an  action  for  partition,  may  ask  for  further 
particulars,  but  cannot  inscribe  in  law,  - 
The  fact  that  all  necessary  parties  hare  not 
been  brought  before  the  Court  is  no  ground 
for  the  dismissal  of  an  action,  but  when  the 
original  parties  fail  to  add  the  necessary  par- 
ties, the  Court  itself  should  order  the  caliinf 
in  of  said  parties.  Hurtubise  v.  f>iamfori, 
5  Que.  P.  R.  151. 

Parties  —  Tenant  in  common  —  Lcatf— 
Infant— Repudiation.]— The  plaintiff,  haring 
when  he  came  of  age  repudiated  a  lease  to 
the  defendants  of  land  of  which  he  and  his 
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brother  and  sister  were  tenants  in  common, 
made  when  he  was  an  infant,  and  having 
made  a  partition  by  deed  with  his  brother 
and  sister,  to  which  the  defendants  were 
not  parties : — Held,  Maclennan,  J. A.,  dissent- 
ing, that  the  brother  and  sister  were  neces- 
sary parties  to  the  plaintiff's  action  for  a 
partition  as  against  the  defendants  in  re- 
spect of  their  possession  under  the  lease. 
Judgment  of  a  Divisional  Court,  4  O.  L. 
R.  Sa.  22  C.  L.  T.  231,  1  O.  W.  R.  25, 
316,  813,  reversed,  and  judgment  of  Mere- 
dith, G.J.,  f6.,  restored.  Monro  v.  Toronto 
Rw.  Co.,  21  C,  L.  T.  165,  5  O.  I..  R.  483, 
2  O.  W.  R.  207.  3  O.  W.  R.  14.  299. 

Parties  to  aetion  —  Administrator  of 
tenant  for  life — Improvements  made  by  ten- 
ant for  life — Moneys  expended  in  paying  off 
mortgages — Mistake — Intention  —  Subroga- 
tion— Consent  of  administrator  to  be  added 
as  party  —  Necessity  for.  Re  O^Donnell, 
O'Donnell  v.  O* Bonn  ell,  12  O.  W.  R.  623. 

Pleadins  —  Declaration  of  shares  — 
Liciiaiion — Distribution — Parties  —  Adverse 
ctetm.] — Partage  not  being  attributive,  but 
simply  declaratory  of  the  shares  which  are 
due  to  the  co-parceners,  it  is  sufficient  to 
daim,  in  an  action  en  partage,  that  the  divi- 
sion of  the  property  or  the  distribution  of 
the  price  of  its  licitation  be  made  in  con- 
formity with  the  rights  of  the  parties,  with- 
ont  specifying  the  fraction  or  proportion  of 
each  of  them. — 2.  The  action  en  partage  et 
licitation  is  available  to  a  co-owner  of  an 
undivided  share  against  all  the  others,  and 
it  is  not  necessary,  in  the  case  of  immovable 
property,  to  bring  in  as  parties  persons  who 
are  in  possession  under  some  other  title. 
Descdteaiuf  v.  Descdteauof,  33  Que.  S.  C.  269. 


_  -Shares  of  plaintiff  —  Quan- 
tum.]— A  defendant,  sued  for  partition  of  an 
estate,  cannot  plead  that  the  plaintiff's  share 
is  less  than  that  which  he  alleges  by  his  de- 
diaration.  Cabana  v.  Latour,  23  Que.  S.  C. 
255. 

Proof  of  lanaoy — Costs,  —  Unsound- 
ness of  mind  of  defendant  in  a  partition  suit, 
proved  by  affidavits  under  Supreme  Court  in 
Equity  Act,  53  V.  c.  4,  s.  80.  Application  re- 
fused in  a  partition  suit,  that  costs  of  ap- 
pointing guardian  ad  Utem  of  defendant,  a 
person  of  unsound  mind,  not  so  found,  and 
of  proving  her  unsoundness  of  mind  by  affi- 
davits, be  borne  by  a  defendant's  share  in 
estate.  Masters  v.  Masters,  23  C.  U  T.  266, 
2  N.  B.   Bq.  486. 

Report  of  oommiasionera  —  Review — 
Error — Ptncers  of  Supreme  Court  of  Nova 
Kootfa — Practice,] — The  report  of  partition 
commissioners,  in  general,  should  be  sus- 
tained, unless  some  positive  rule  of  law  has 
been  violated  or  their  estimate  has  been 
shewn  to  be  erroneous,  by  clear,  strong, 
and  indubitable  evidence.  To  set  aside  their 
estimate,  there  must  be  something  more  than 
the  opinions  of  witnesses  against  the  judg- 
ment of  the  commissioners;  there  must  be 
something  like  demonstration  that  the  com- 
misBioners  have  fallen  into  gross  error.  — 
English  and  American  cases  on  partition  re- 
viewed. —  Semble,  that  the  interpretation 
daose  in  the  Partition  Act  confers  upon  the 
Supreme  Court,  in  addition  to  other  powers, 
all  the  powers  possessed  by  the  Equity  Court 
in  a  bill   for   partition,   and,   therefore,   the 


practice  of  the  English  Chancery  Court 
would  be  applicable  in  Nova  Scotia.  Archi- 
bald V.  Handley,  40  N.  S.  R.  427. 

Report  of  referee  —  Homologation  — 
Notice  to  advocates — Filing  of  exhibits  — 
Time.] — The  report  of  a  referee  in  a  parti- 
tion of  a  succession  should  not  be  declared 
void  on  account  of  want  of  notice  to  advo- 
cates, when  the  parties  do  not  suffer  any 
prejudice  thereby. — The  filing  of  exhibits  and 
documents  by  the  referee  in  support  of  his 
report  at  the  time  of  the  hearing  of  the 
motion  to  homologate  the  report,  is  suffi- 
cient, especially  when  the  parties  have  been 
previously  required  by  the  notary  to  place 
in  his  hands  all  the  documents  which  they 
wish  to  file.  Leclair  v.  Pepin,  8  Que.  P.  R. 
112. 

Report  of  single  expert  —  Infants  — 
Order  of  CourU^ — Where,  in  an  action  for 
partition,  in  which  all  the  parties  are  not  of 
full  age,  a  single  expert  has  been  appointed, 
his  return  wUl  not  be  homologated  until 
after  the  consent  to  having  a  single  expert 
has  been  ratified  by  a  Judge.  Farrell  v. 
Mount,  6  Que.  P.  R.  366. 

Retrait  aaooeasoral — Universal  succes- 
sion— Devise — Substitution,]  —  The  right  of 
repurchase  of  the  share  of  a  co-heir  sold  to 
a  stranger  is  given  to  the  co-heirs  only  in  the 
case  of  a  division  of  the  whole  succession, 
and  cannot  be  exercised  in  anticipation  of 
the  division  of  land  devised  by  a  particular 
title  subject  to  a  substitution.  Hainault  v. 
Patoel,  18  Que.  K.  B.  114. 

Right  to  —  Executor — Devisee.  Re  As- 
selstine,  1  O.  W.  R.  178. 

Right  to  niidiTided  share  —  Action 
against  purchaser  —  Parties — Defence — Pay- 
ment —  Improvements,] — The  action  to  re- 
cover an  undivided  part  of  an  immovable  of 
which  a  purchaser  is  in  possession  by  virtue 
of  a  just  title  should  be  an  action  for  an 
account  and  partition  against  the  heirs  and 
universal  legatees  of  the  grantor  of  the  pur- 
chaser, and  an  action  against  the  purchaser 
alone  will  be  dismissed  upon  defence  in  law. 
2.  The  purchaser,  so  sued  for  the  recovery 
of  an  undivided  part  of  an  immovable  which 
he  is  in  possession  of  as  a  whole,  has  a  right 
to  set  up  as  a  defence  the  payment  made  by 
his  grantor  and  the  improvements  made  by 
himself  upon  the  immovable  in  question. 
Rougeau  v.  Sicotte,  3  Que.  P.  R.  375. 

Sale — Oral  agreement — Statute  of  Frauds 
— Part  performance — Acquiescence  —  Arbi- 
tration or  valuation  —  Notice.  Joyce  v. 
Joyce,  1  O.  W.  R.  479. 

Sale  —  Special  value — Discretion.] — The 
form  of  judgment  for  partition  or  sale  (Con. 
Rules,  No.  158),  must  be  read  in  the  light  of 
the  legislation  by  which  the  Court  has  been 
given  the  right  to  order  a  partition  instead 
of  a  sale,  and  its  meaning  is,  that  a  partition 
is  to  be  made  unless  it  is  shewn  by  those  who 
ask  for  a  sale  that  a  partition  cannot  be 
made  without  prejudice  to  the  interests  of 
the  owners  of  the  estate  as  a  whole.  A  re- 
port directing  partition  was  therefore  up- 
held where  there  was  no  physical  difficulty 
in  dividing  the  land,  and  the  plaintiffs  had 
been  allotted  that  portion  of  it  adjoining 
other  lands  owned  by  them,  the  argument  in 
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favour  of  a  sale  being  that  the  portion  allot- 
ted to  the  plaintiffs  was  of  special  value  to 
them  so  that  in  the  event  of  a  sale  it  would 
have  been  necessary  for  them  to  purchase  the 
whole  of  the  land  at  whatever  price  it  might 
have  been  bid  up  to,  and  thus  have  benefited 
the  co-owners.  History  of  legislation  affect- 
ing partition.  Ontario  Power  Co.  v.  Whai- 
tler,  24  C.  L.  T.  128,  7  O.  L.  R.  198,  3  O. 
W.  R.  340. 

Separation  of  patrimony  —  Rights  of 
creditors  of  co-parcener — Double  division  of 
estates — Registration,] — 1.  The  creditor  of 
an  estate,  the  assets  whereof  consist  in  an 
undivided  part  of  another  estate,  cannot, 
after  the  division  of  the  latter,  demand  from 
one  of  the  distributees  the  separation  of 
patrimony  provided  by  Art.  743  C.  C.  There- 
fore, the  registration,  against  the  land  allot- 
ted to  this  distributee,  of  a  demand  of  separ- 
ation of  patrimony,  gives  rise  in  his  favour 
to  an  action  against  the  creditor  who  regis- 
tered it,  to  set  aside  the  registration. — 2.  A 
double  division  of  both  estates  may  be  pro- 
ceeded with,  by  means  of  a  fusion  of  the 
properties  of  both  in  a  single  mass,  to  be 
divided,  by  a  single  division,  among  all  the 
heirs.  And  in  this  case,  the  creditor,  whose 
right  of  preference  is  extinguished  in  virtue 
of  Art.  746,  C.  C,  can  only  attack  the  divi- 
sion on  the  ground  of  fraud.  Laurent  v. 
Lemire,  25  Que.  S.  C.  469. 

Snooeasion  or  oommnnity  —  Partition 
of  part — Property  subject  to  usufruct — Mov- 
ables— Account.] — One  of  the  several  co- 
owners  of  an  undivided  universality,  e.g.,  a 
succession  or  a  community,  is  not  entitled, 
in  principle, — and  without  alleging  special 
circumstances  shewing  that  some  portion  of 
the  property  comprised  in  such  universality 
is  temporarily  or  permanently  insusceptible 
of  partition — to  demand  the  partition  of  part 
only  of  the  property  comprised  in  such  suc- 
cession or  community.  The  object  to  he 
partitioned  is  the  mass  composed  of  all  the 
property,  movable  and  immovable,  comprised 
in  the  universality,  not  the  particular  proper- 
ties which  go  to  form  the  mass  treated  sepa- 
rately. 2.  The  fact  that  a  property  forming 
part  of  a  succession  or  community  is  subject 
to  a  right  of  usufruct  does  not  prevent  its 
partition  among  those  having  the  nue  pro- 
prints.  3.  As  regards  the  movables  of  a  com- 
munity, the  mere  fact  that  they  have  been 
converted  into  money,  that  the  surviving  con- 
sort has  received  one-half  of  the  proceeds, 
and  that  the  other  half  has  been  employed  by 
the  executor  in  part  payment  of  debts,  is  not 
suflScient  to  justify  the  non-accounting  for 
such  money  by  the  surviving  consort,  and  by 
the  executor  who  is  one  of  the  co-par tition- 
ers,  as  an  incident  of  the  partition.  Mount 
v.  Farrell,  21  Que.  S.  C.  231. 

Summary  application — Dispute  as  to 
tiOe— Action.    Noel  v.  Noel,  2  O.  W.  R.  628. 

BnmnkBTj  application  —  Practice  — 
Opposition — Title — Action  to  try — Adjourn- 
ment of  application.] — Where  a  motion  is 
made  under  Rule  956  for  a  summary  order 
for  partition  or  sale  of  lands,  and  it  appears 
on  the  motion  that  such  order  should  not  be 
made  until  after  a  question  of  title  has  been 
determined,  and  then  only  in  the  event  of  the 
determination  being  against  the  title  set  up 
in  opposition  to  the  motion,  the  practice 
which  should  now  be  adopted  is  to  adjourn 


the  further  hearing  of  the  motion,  with  lib- 
erty to  the  applicant  to  bring  an  action  to 
try  the  question  of  title.  Maodaneil  v.  Me- 
Oillis,  8  P.  R.  339,  and  Hopkins  v.  Hopkins, 
9  P.  R.  71,  not  followed.  Smith  v.  Smith,  21 
C.  L.  T.  238,  1  O.  L.  R.  404. 

Summary   proceedings   —   Parties  — 

Absentee — Guardian  —  Service  —  Substitu- 
tion.]— Where,  in  a  proceeding  for  partition 
or  sale  of  lands,  begun  by  summary  applica- 
tion, a  person  interested  in  the  estate,  not 
originally  made  a  party,  had  been  long  un- 
heard of,  and  there  was  uncertainty  whether 
he  were  living  or  dead,  an  order  was  made 
by  a  Judge,  under  as.  16  to  20  of  the  Parti- 
tion Act,  K.  S.  O.  c  123,  which  are  expressly 
made  applicable  by  s.  33  of  the  Judicature 
Act,  R.  S.  O.  c.  51,  appointing  a  goardian 
and  directing  that  he  be  served  with  an  office 
copy  of  the  judgment  or  order  for  partition, 
and  notice,  for  the  absentee.  Semble,  that 
the  Master  to  whom  a  reference  is  directed 
by  the  judgment  or  order  has  power  to  dis- 
pense iKrith  service  of  his  warrant  or  of  an 
office  copy  of  the  judgment ;  Rnles  203,  658. 
*SmifA  V.  Houston,  15  P.  R.  18,  discossed. 
Semble,  also,  that  the  Court  or  a  Jadge  has 
power  to  make  an  order  for  sabstitatal  ser- 
vice of  an  office  copy  of  a  judgment  or  order. 
In  re  Hynes — Hodgins  v.  Andrews,  20  C.  L> 
T.  390,  19  P.  R.  217. 

Tenant  by  the  cnrtesy — ^Mortgagees- 
Judgment  creditor  of  owner  of  interest 
Bank  of  Hamilton  v.  Hurd,  1  O.  W.  R.  45& 


Tenant  in  common  —  Statute  of  IM 
tations  —  Possession.]  —  Under  the  Not* 
Scotia  Statute  of  Limitations.  R.  S.  N.  &. 
5th  ser.,  c  112,  a  possession  oi  land,  in  order 
to  ripen  into  a  title  and  oust  the  tesX  owner, 
must  be  uninterrupted  during  the  whole  sta- 
tutory period.  If  abandoned  at  any  time 
during  such  period,  the  law  will  attribnte  it 
to  the  person  having  title.  Possession  by  a 
series  of  persons  during  the  period  will  bar 
the  tiUe,  though  some  of  snch  persona  were 
not  in  privity  with  their  predecessors.  Where 
one  of  two  tenants  in  common  had  pooscssioB 
of  the  land  as  against  his  co-tenant,  the 
bringing  of  an  action  of  ejectment  in  their 
joint  names  and  entry  of  judgment  therein 
gave  a  fresh  right  of  entry  to  both,  and 
interrupted  the  prescription  accruing  ia 
favour  of  the  tenant  in  possession.  Judg- 
ment in  32  N.  S.  R.  1.  affirmed.  Ardkt- 
bald  V.  Handley,  20  C.  L,  T.  Ill,  30  S.  C 
R.  130. 

Tenants  in  common  —  Expensive  pro- 
ceedings— Leave  to  proceed  with  former  ac- 
tion— Terms.  Mathews  v.  Mathews,  1  0. 
W.  R.  844. 

Undivided   property  —   Usufrwd.]  — 

The  mere  fact  that  an  undivided  pn^>erty  is 
subject  to  a  usufruct  does  not  prevent  the  oo- 
owners  demanding  a  partiti(m  thereof. 
Thornton  v.  Thornton,  7  Que.  P.  R.  277. 

Voluntary  partition  —  Partition  juiir 
dally  effected— Demurrer — (7.  C.  691.  S9X 
694,  ^98,  C.  P.  10S7.]  —  1.  An  undivided 
owner  is  not  legally  bound  to  mocepi  a 
friendly  partition;  he  always  has  his  re- 
course in  a  partition  judicially  etfected.— 
2.  In  every  case  in  which  there  are  minors 
whose  interests  are  at  stake,  the  partition 
must  be  judicially  effected. — 3.  A  defendant 
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in  an  action  in  partition  cannot  arge  that 
he  was  willing  to  take  part  in  a  friendly  par- 
tition, and  that  the  plaintiff  was  without 
ri^t  in  refusing  his  offer,  and  that  the  costs 
of  the  action  in  partition  are  useless;  a  plea 
embodying  such  reasons  will  be  dismissed 
upon  demurrer.  Farmer  v.  Murray  (1910), 
16  R.  Li.  n.B.  489. 

JKHtolm  property — Right  of  sale  of  — 
Partition  of  part — Reference.  Ontario  Power 
Co.  V.  Whaitler,  2  O.  W.  R.  811. 

See  Adkinistbatidn  —  Distribution  of 
Estates  —  Dower  —  Judomsnt — Lihita- 
TioR  OF  Actions — Municipal  Gobpo&ations 
—  Pleauino  —  Specific  Performance  — 
Stat  of  Proceedings  —  Substitution  — 

Wll-L. 


PABTREBSHIF. 

Ae«oiimt  —  Co9t8,] — In  an  action  for  an 
account  of  the  partnership  dealings  between 
the  plaintiff  and  defendant,  who  were  in 
business  together  as  hog-dealers  and  pork- 
packers,  it  appeared  that  the  books  kept  by 
both  parties,  at  their  respective  places  of 
ba8inefl||B,  were  incomplete  and  unsatisfiactory. 
The  trial  Judge  took  the  account  as  best  he 
could  from  the  books  and  the  oral  evidence 
and  a  statement  prepared  by  an  accountant, 
which  he  adopted  with  modifications.  A 
balance  of  $620  was  found  in  favour  of  the 
plaintiff;  and  it  was  ordered  that  there 
should,  as  between  the  parties,  be  no  costs 
with  reference  to  the  partnership  accounts 
proper;  and  that  the  plaintiff  and  defendant 
should  have,  the  one  against  the  other,  the 
costs  of  the  different  issues  on  which  each 
succeeded.  Wheailey  v.  Wheatley  (1911), 
17  W.  Ll  R.  117.  Man.  L.  R. 

Ae^omit — Judgment  directing — Extension 
of  time — Separate  defences  of  partners.] — 
The  Court  will  not  extend  the  delay,  fixed 
by  the  judgment,  for  the  defendant  to  render 
an  account,  unless  special  and  sufiicient  rea- 
sons be  adduced.  The  fact  that  the  defend- 
ants, co-partners»  pleaded  separately,  and 
that  judgment  was  rendered  against  one  de- 
fendant before  the  delivery  of  judgment  in 
the  case  of  the  other,  is  not  sutticient  ground 
for  extending  the  delay  to  account  fixed  by 
the  first  judgment  so  that  the  defendants  may 
account  together.  Jeannotte  v.  Pariseau,  20 
Que.  8.  C.  229. 

Aeooviit  —  Misconduct  of  partner  — 
Damages — Failure  to  prove  special  damage 
— Nominal  damages.  Moore  v.  Macrae 
(Y.T.),  7  W.  L.  R.  215. 


Aoeo«At  —  Payment  by  partner — Credit 
for — Consideration — Services  in  introducing 
partner  to  capitalists — Voluntary  payment — 
Reasonable  amount  to  be  allowed — Reference 
—Appeal — Costs.  Evans  v.  Jaffray,  9  O.  W. 
R.  125,  429. 

AeoouLt — Payments — Evidence  of  part- 
ner— ^Attempt  to  contradict  his  own  state- 
ments— Books.  Youngson  V.  Stewart^  2  O. 
W.  R.  112,  270. 


—  Pleading  —  Declaration,] — 
In  an  action  pro  socio,  a  partner  who  sues  his 


co-partner  for  an  account  and  payment  of 
his  share,  is  not  obliged  to  allege  that  he  has 
himself  rendered  an  account;  but  it  is  suffi- 
cient to  allege  that  the  defendant  has  in  his 
possession  property  or  sums  of  money  belong- 
ing to  the  partnership  for  which  he  has  not 
accounted.  Harel  v.  Lemaire,  10  Que.  P.  R. 
82. 

Aoeonmt  —  Profits  —  Use  of  partnership 
funds  hy  one  partner  in  purchasing  property 
— Right  of  others  to  share  in  profits — Part- 
nership Act,  sec.  2k — "  Contrary  intention  " 
— Advances  made  ty  partner — Withdrawal — 
Right  to  control  funds — Assent  hy  conduct.] 
— By  sec.  24  of  the  Manitoba  Partnership 
Act,  "  unless  the  contrary  intention  appears, 
property  bought  with  money  belonging  to  the 
firm  is  deemed  to  have  been  bought  on  ac- 
count of  the  firm."  In  an  action  by  two 
partners  in  a  firm  of  contractors  against  the 
third  for  an  account  and  share  of  the  profits 
of  certain  commercial  and  speculative  ven- 
tures entered  upon  and  properties  bought  and 
sold  by  the  third  (as  alleged)  with  the  firm's 
moneys: — Held^  varying  the  judgment  of 
Macdonald,  J.,  12  W.  L.  R.  305,  that  "the 
contrary  intention  "  appeared  from  the  evi- 
dence^ and  the  plaintiffs  were  not  entitled  to 
share  in  the  profits,  nor  were  they  respon- 
sible for  the  losses,  made  by  the  defendant 
in  the  transactions  in  question ;  Cameron, 
J.A.,  dissenting.  Helmore  v.  Smith,  35  Ch. 
D.  43«,  and  Morice  v.  Huhbard,  10  W.  L.  R. 
703,  explained  and  distinguished.  Per  Rich- 
ards, J. A.: — It  was  the  intention  of  all  the 
parties  that  the  defendant  should  be  at  liberty 
to  use  the  funds  in  the  way  he  did;  and, 
even  in  the  absence  of  any  special  power  to 
control  the  funds,  he  had  the  right  to  with- 
draw moneys  representing  advances  that  he 
had  made  to  the  firm  and  interest  thereon, 
without  the  consent  of  the  plaintiffs.  Per 
Perdue,  J.A. : — The  intention  to  be  consid- 
ered was  that  of  the  defendant  alone.  He 
did  not  consult  the  plaintiffs  in  making  the 
purchases,  and  they  had  no  knowledge  of 
them  until  after  the  purchases  had  beon 
made;  they  could  not,  therefore,  have  ex<»r- 
cised  intention  in  respect  of  any  of  the 
transactions.  The  properties  were  not 
bought  to  be  used  in  the  trade:  they  were 
bought  by  the  defendant  with  the  intention 
of  holding  them  as  his  separate  estate,  and 
in  order  to  pay  for  them  he  drew  against  his 
own  money  in  the  firm,  or  his  interest  in 
the  accrued  profits,  a  small  portion  of  th«» 
purchase-money,  supplying  the  rest  himself. 
The  money  he  thus  drew  from  the  firm  and 
used  was  severed  from  the  partnership  for 
his  private  use.  The  fact  that  he  made  the 
cheques  directly  payable  to  the  vendors  did 
not  affect  the  question.  A  partner  may  give 
assent  by  conduct,  as  well  as  by  words,  to 
the  uncontrolled  and  unlimited  exorcise  of 
dominion  over  the  partnership  funds  by  thp 
other;  and  the  evidence  shewed  that  the  de- 
fendant had  complete  control  over  the  part- 
nership funds,  with  the  consent  of  the  plain- 
tiffs. Review  of  the  authorities.  Per  Cam- 
eron, J.A. : — ^The  moneys  invested  by  the 
defendant  in  the  transactions  in  question 
were  partnership  moneys,  and  not  the  moneys 
of  the  defendant;  and,  therefore,  the  profits 
arising  from  these  transactions  were  partner- 
ship profits.  It  was  not  established  that 
from  the  inception  it  was  the  intention  of 
the   defendant    that   the   transactions   should 
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be  for  his  sole  benefit;  and.  if  it  were  so 
established,  the  **  intention "  mentioned  in 
sec.  24  of  the  Act  must  be  the  intention  of 
all  the  partners.  Kelly  v.  Kelly  (1911),  16 
W.  L.  R.  575.  Man.  L.  R. 

Acoounting  —  Demand  for  provisional 
execution  by  Vie  party  accounting  —  C,  P, 
571;  C.  C.  1898.]— In  an  action  between 
partners  for  an  accounting,  the  defendant 
cannot  demand  the  issue  of  a  provisional 
execution  for  the  balance  of  recount  acknow- 
ledged to  be  due  to  him  by  the  plaintiff  in  the 
account  filed  with  the  latter's  action.  Rous- 
seau V.  Ritchie  (1910),  11  Que.  P.  R.  302. 

Account  stated  —  Admission  of  Ha- 
hility — Promise  to  pay — Evidence  to  vary — 
Admissihility.] — On  the  dissolution  of  a  part- 
nership the  partners  signed  a  statement  shew- 
ing an  amount  as  due  to  the  plaintiff  as  his 
share,  and  containing  a  declaration  that  "  for 
the  sake  of  peace  and  quiet  and  to  avoid 
friction  and  bother,"  the  plaintiff  was  willing 
to  waive  investigation  of  the  firm's  books 
and  to  agree  that  the  balance  as  stated  should 
be  deemed  to  be  the  amount  payable  by  the 
defendants  to  the  plaintiff : — Held^  that  a 
promise  to  pay  the  amount  of  the  balance  so 
stated  to  be  due  should  be  implied  from  the 
admission  of  liability  which  the  parties  had 
so  signed. — In  an  action  on  the  account 
stated,  the  defendants  alleged  that  the  plain- 
tiff had  agreed  not  to  sue  upon  it,  and  that 
the  document  was  merely  intended  to  shew 
the  amount  which  would  be  payable  to  the 
plaintiff  at  such  time  as  collections  might  be 
made  of  outstanding  debts  due  to  the  firm. — 
Heldy  that  these  contentions  tended  to  con- 
tradict, vary,  and  annul  the  terms  of  the 
written  instrument,  and,  consequently,  did 
not  constitute  collateral  agreements  in  respect 
of  which  parol  evidence  would  be  admissible. 
— Judgment  of  the  Court  below,  2  W.  L.  R. 
379,  reversed.  Jackson  v.  Drake.  26  C.  Jj.  T. 
315,  37  S.  C.  R.  3ir>. 

Aocovnt  stated — Money  lent — Set-off — 
Statute  of  Limitations.] — Action  for  amount 
of  an  account  stated  and  for  money  lent : — 
Heldf  that  documents  sufficiently  shewed  an 
account  stated,  and  were  sufficiently  signed 
to  bar  the  Statute  of  Limitations.  Tctu  v. 
Tetu,  11  W.  L.  R.  271. 

Action  —  Profits — Expenses.] — A  part- 
ner who  alleges  that  his  co-partner  has  re- 
ceived more  than  his  share  and  must  reim- 
burse him  for  part  of  the  expenses  incurred 
by  him  for  the  firm,  may  bring  direct  action 
for  those  amounts.  Daoust  v.  Chausse,  7 
Que.  P.  R.  267. 

Action  against  —  Appearance — Amend- 
ment after  trial — Striking  out  name  of  de- 
fendant appearing  as  partner — Terms — Costs. 
Boston  Rubber  Co.  v.  Lang,  3  O.  W.  R.  254. 

Action  against  firm  —  Amendment  — 
Abandonment  of  part  of  claim — Re-service — 
Parties.] — The  claim  in  an  action  against  a 
commercial  partnership  cannot  be  amended 
so  as  to  eliminate  all  conclusions  taken 
against  the  firm  and  one  of  its  members,  and 
continued  against  another  of  its  members, 
without  service  of  the  claim  as  amended,  or 
the  amendment,  the  service  of  this  amend- 
ment at  the  same  time  as  of  the  motion  to 


amend  upon  the  attorneys  of  this  firm  being 
sufficient  service  upon  the  partner.  Sykes  t. 
Dillon,  7  Que.  P.  R.  285. 


Action  aipainst  firm  —  Death  of  one 
partner — Revivor — Personal  represett tatives.] 
— When  an  action  has  been  brought  against 
a  conmiercial  firm,  and  one  of  the  member 
of  that  firm  dies  while  it  is  still  pending,  tih^ 
defence  must  be  taken  up  by  the  heirs  and 
representatives  of  the  deceased  partner,  in 
his  place,  and  not  by  the  surviving  partners, 
who  have  become  the  only  owners  of  the 
assets  of  the  firm.  Wilkins  v.  Eadie,  4  Qof. 
P.  R.  402. 

Action  against  firm  —  Procedure  — 
Service  of  process — Firm  name — Partners — 
Amendment.] — ^The  service  of  process  apon 
a  firm  in  the  partnership  name  at  its  office 
by  a  bailiff  upon  a  grown-up  person  is  a  good 
service  upon  the  firm  and  each  of  the  pan- 
ners  individually.  Therefore,  a  person  who 
has  been  served  as  transacting  business  with 
a  partner  under  two  partnership  names  at 
two  different  places,  when  in  fact  he  transacts 
business  alone  in  one  of  these  two  names, 
and  appears  by  attorney,  is  before  the  Court 
for  all  purposes,  as  well  to  conform  to  orders 
for  amendment  of  the  pleadings  which  be 
attacks,  as  to  submit  to  final  judgment*  which 
may  be  pronounced  against  him  in  one  or 
other  of  his  capacities. — It  is  within  the  dis- 
cretionary power  of  the  Court,  in  the  above 
circumstances,  to  allow  an  amendment  of  the 
writ  of  summons  by  striking  oat  the  name  of 
one  of  the  defendants  and  adding  that  the 
other  transacts  business  alone  under  a  firm 
name.     Syk^s  v.  Dillon,  28  Que.  S.  C  23U. 


Action  against,  for  tort  —  Rights  of 
plaintiff  —  Liability  of  partners  —  Arrange- 
ments inter  se.] — Any  arrangement  whatever 
made  regarding  the  affairs  of  a  partnership 
between  the  surviving  partner  and  the  heirs 
of  the  deceased  partner  cannot  change  iht 
rights  of  a  plaintiff  in  an  action  resultinjE 
from  a  quasi-tort  engaging  the  joint  and  sev- 
eral liability  of  the  partners.  Lcvcsqac  v. 
McLean,  9  Que.  P.  R.  109. 

Action   against   partners — Appearancr 
by  one — Unconditional  appearance — £*x<imtfi- 
ation  for  discovery — Party  to  action — 06;cc- 
tion  to  being  sicorn — Irregularity — Waiver- 
Attendance.] — Where    an    action    is   brou^dit 
against  A.  and  B.,  carrying  on  business  qd- 
der  the  name,  style,  and  firm  of  A.  &  B.,  they 
are  to  be  considered  as  sued  individually  and 
not  "  in  the  firm  name." — An  appearance  by 
A.,   **  having  been  served  as  a   partner,  but 
who  denies  that  he  is  a  partner,"  etc  will 
accordingly  be  deemed  an  unconditional  ap- 
pearance, and  A.,  having  been  served  with  a 
.subpcpua,  cannot  object  to  be  sworn,  on  an 
appointment    for    his    examination    for  dis- 
covery, on  the  ground  **  that  he  is  not  a  party 
to  the  action,  having  entered  an  appearaace 
under  protest  and  not  being  a  member  of  the 
defendant  firm."  —  Having  appeared  before 
the  examiner  and  taken  this  objection  only. 
A.  will  be  deemed  to  have  waived  an  irrega- 
Ifirity  in  the  subixena.     Ransom  v.  Potter  d 
MvUougall  1  Alta.  L.  R.  247. 

Action  by  commercial  firm  —  Mem- 
bers of — Some  out  of  province — Securitg  for 
costs — Procuration.] — A  commercial  partner- 
ship is  not  a  jural  person  or  entity  distinct 
from   the  several  members   who  compose  it 
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It  cannot  be  a  plaintiff  in  an  action,  and,  as 
all  the  indiyidual  partners  mast  be  named  as 
such  in  the  writ,  any  one  of  them  who  does 
not  reside  in  the  province  may  be  required  to 
give  security  for  costs. — In  an  action  brought 
by  a  partnership  doing  business  in  the  pro- 
vince, a  member  of  it  who  resides  outside  is 
rppresented  by  those  who  reside  within  and 
who  have  the  right  to  commit  the  firm  to  such 
an  act  of  administration  as  the  institution 
<^  a  suit.  He  is  therefore  not  bound  to  pro- 
duce a  power  of  attorney.  Browne  v.  Taylor , 
28  Que.  S.  C.  462. 

Aetioii.  for  aooount — Pleading.] — In  an 
action  for  an  account  between  partners  of  a 
disBolved  partnership,  where  certain  assets 
are  in  i>08session  of  the  defendant  since  the 
dissolution,  it  is  not  necessary  for  the  plain- 
tiff to  allege  in  his  declaration  that  he  has 
rendered  an  account  to  the  defendant,  at  any 
time,  relative  to  the  affairs  of  the  dissolved 
partnership.  Sheridan  v.  Heffeman,  2  Que. 
P.  R.  491. 

Aetlon  for  aeoouiit — Previous  render- 
iap.] — Where,  after  the  dissolution  of  a  part- 
nenhip  by  mutual  consent,  one  of  the  part- 
ners was  intrusted  with  the  collection  of 
debts  due  to  the  firm,  the  rendering  of  an 
account  of  the  amounts  collected  by  him  is  a 
condition  precedent  to  the  exercise  of  his 
right  to  an  account  against  his  co-partner. 
DeOaffn4  v.  Pigeon,  17  Que.  S.  C.  308. 

Aetion  for  aooount  pro  socio — For- 
malion  of  partnership — Unsettled  conditions 
—Actual  dealings  as  partners,] — When  two 
persons  agree  to  form  a  commercial  partner- 
ship, and,  before  having  definitely  fixed  the 
conditions  of  the  contract,  one  of  them  leases 
a  shop,  where  the  other  deposits  goods,  and 
advances  a  part  of  his  share  of  capital  in 
the  future  firm,  and  both  transact  business 
upon  the  premises  leased,  under  the  projected 
firm  name,  for  two  months  and  a  half,  and 
finally  separate  without  having  been  able  to 
come  to  an  understanding,  claims  arising 
from  that  state  of  affairs  can  only  give  rise 
to  an  action  pro  socio  for  an  account.  An  ac- 
tion of  debt  by  one  of  the  contracting  parties 
against  the  other  for  the  recovery  of  ad- 
vances and  a  salary  for  services  rendered  is 
irregular  and  will  be  dismissed.  McDowell  v. 
WUcock,  28  Que.  S.  C.  226. 

Aetloii  for  accountings — Reference  to 
Local  JU aster.] — Where  defendant  appealed 
from  order  of  Local  Master,  in  favour  of 
plaintiff,  in  a  reference  to  take  partnership 
accounts,  it  was  held  that  appeal  should  be 
dismissed  as  defendant  had  failed  to  avail 
himself  of  leave  to  call  witness  and  to  make 
c»*rtain  explanations  regarding  some  accounts. 
Onir  v.  Sinclair  (1900),  14  O.  W'.  li.  454. 

Action  for  dissolntion  —  Appointment 
of  liquidator.] — The  mere  fact  that  an  action 
is  brought  for  the  dissolution  of  a  partner- 
ship does  not  entitle  the  plaintiff  to  ask  for 
the  appointment  of  a  liquidator;  some  fur- 
ther specific  and  sufficient  ground  for  a 
change  in  the  management  must  be  set  forth. 
Laurendeau  v.  Lacroin,  32  Que.  S.  C.  417. 

Action  for  dissolntion  —  Receiver  — 
Appointment  of  receiver  in  English  Court — 
Comity  of  Courts.  Hall  v.  Antrohus,  5  E.  L. 
R.  515. 


Action  in  name  of  flrm  —  Demand  for 
names — Sole  member — Motions-Costs.] — ^The 
plaintiff,  who  carried  on  business  alone  in  a 
firm  name,  brought  his  action  in  the  firm 
name.  The  defendants'  solicitor  demanded 
names  and  places  of  residence  of  all  persons 
constituting  the  firm,  and  no  answer  was 
given  until  four  days  afterwards,  when  the 
plaintiffs  solicitor  gave  the  information  to 
the  defendants'  solicitor  in  the  office  of  a 
special  examiner ;  but  at  the  same  hour  notice 
of  a  motion  by  the  defendants  for  an  order 
for  the  information  was  served  at  the  office 
of  the  plaintiff's  solicitor.  On  the  return 
of  the  motion  counsel  for  the  defendants 
asked  only  that  the  costs  of  the  application 
be  made/  costs  in  the  cause: — Held,  that,  as 
the  plaintiff  was  the  cause  of  the  difficulty 
in  using  a  firm  name,  he  might  well  have 
been  ordered  to  pay  the  costs  so  occasioned, 
and  an  order  was  made  as  asked  by  the  de- 
fendants. Cummings  v.  Ryan,  22  C.  L.  T. 
150. 

Action  pro  socio  —  When  it  may  he 
brought  —  Account.] — The  action  pro  socio 
brought  during  the  existence  of  the  partner- 
ship, and  before  the  dissolution  thereof,  is 
premature,  and  will  be  dismissed,  even  when 
only  partial  settlement  or  accounting  be 
asked,  e.g.,  where  an  account  is  asked  as  to 
two  of  many  contracts  held  by  the  partner- 
ship.    Lachance  v.  Viau,  25  Que.  S.  C.  399. 

Action  to  establish  —  Declaration  that 
one  partner  is  trustee  for  the  others — Profits 
— Dissolution  of  partnership — Accounting.] — 
The  plaintiff  and  the  two  defendants  Holland 
were  real  estate  agents  in  partnership,  but 
entered  into  certain  investments  on  their  own 
account  (aside  from  the  agency  business)  in 
the  purchase  of  three  lots,  on  account  of 
which  they  paid  down  $294.  Being  unable 
to  meet  the  succeeding  calls  when  due,  they 
invited  the  defendant  Home  into  the  transac- 
tion, he  to  pay  85  per  cent,  of  the  purchase 
money,  and  the  remaining  three  to  contribute 
15  per  cent.,  the  profits  to  be  divided.  Home 
took  over  the  agreements  to  purchase,  and 
eventually  received  a  conveyance  of  the  lots. 
There  was  a  verbal  agreement  that  if  a  sale 
could  be  effected  before  the  second  instal- 
ment of  the  purchase  money  became  due,  and 
if  that  sale  netted  a  profit  of  over  15  per 
cent.,  the  old  partnership  should  share  with 
Home  equally  in  the  profits.  This  sale  was 
not  made,  but,  four  months  after  the  due 
date  of  the  instalment,  Home  sold  a  half 
interest: — Held,  on  appeal  (per  Hunter,  C.J., 
and  Clement,  J.),  that  Home  was  a  trustee 
for  the  partnership  consisting  of  the  plaintiff, 
himself,  and  his  two  co-defendants.  —  Per 
Ir\'ing,  J.,  that  Home  was  not  called  upon 
to  account  until  he  had  been  reimbursed  the 
money  he  had  been  compelled  to  put  into  the 
transaction.  Gordon  v.  Home,  14  B.  C.  R. 
lys,  9  W.  L.  R.  482. 

Action  to  establish  —  Profits — Agree- 
ment— Evidence.  Osthman  v.  Carlson,  12  O. 
W.  R.  1209. 

Advocates  —  Firm  debt  —  Several  or 
joint  liability — Promissory  note.] — The  mem- 
bers of  a  partnership,  in  this  case  a  firm  of 
advocates,  are  not  responsible  severally  for 
partnership  debts,  and  they  are  not  liable  to 
third  persons  except  jointly  in  equal  parts ; 
this  distinction  applies  to  commercial  debts 
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which  the  partnership  may  contract,  as,  for 
instance,  a  promissory  note  signed  in  the 
firm  name.  Drouin  v.  Gautkierj  5  Que.  P.  R. 
211. 

Agency  —  Factor  —  Pledge  —  lAen  — 
Notice — H€8  judicata,] — A  partner  intrusted 
with  iKMsession  of  goods  of  his  firm  for  the 
purpose  of  sale  may,  either  as  partner  in 
the  business  or  as  factor  for  the  firm,  pledge 
them  for  advances  made  to  him  personally, 
and  the  lien  of  the  pledgee  will  remain  as 
valid  as  if  the  security  had  been  given  by  the 
absolute  owner  of  the  goods,  notwithstanding 
notice  that  the  contract  was  with  an  agent 
only.  Where  a  consignment  of  goods  has 
been  sold  and  they  remain  no  longer  in  specie, 
the  only  recourse  by  a  person  who  claims 
an  interest  therein  is  by  an  ordinary  action 
for  debt,  and  he  cannot  claim  any  lien  upon 
the  goods  themselves  nor  on  the  price  re- 
ceived for  them.  The  plea  of  res  judicata 
is  good  against  a  party  who  has  been  in  any 
way  represented  in  a  former  suit  deciding 
the  same  matter  in  controversy.  DingtoaU 
V.  McBean,  20  C.  L.  T.  374,  30  S.  C.  R.  441. 


_  —  Construction  —  Continu- 

ance after  ewpiry  of  term — Deceased  partner 
— Purchase  of  share — Discount — Oood-wilU] 
— A  deed,  providing  for  a  partnership  during 
seven  years  from  its  date,  provided  for  pur- 
chase by  the  survivors  of  the  share  of  a 
deceased  partner,  with  a  special  provision 
that  if  one  partner,  K.,  should  die,  the  value 
of  his  share  should  be  subject  to  a  discount 
of  twenty  per  cent.  After  the  seven  years 
had  expired,  the  partners  continued  the  busi- 
ness by  verbal  agreement  for  an  indefinite 
period,  and,  while  it  so  continued,  K.  died : — 
Held,  that,  even  if  the  parties  had  not  ad- 
mitted that  the  business  was  continued  under 
the  terms  of  the  partnership  deed,  such  terms 
would  still  govern,  as  there  was  nothing  in 
the  deed  repugnant  to  a  partnership  at  will ; 
that  the  surviving  partners  had,  therefore, 
a  right  to  purchase  the  share  of  K.,  and  to 
be  allowed  the  deduction  of  twenty  per  cent, 
therefrom,  as  the  deed  provided ;  and  that,  in 
the  absence  of  any  stipulation  in  the  deed 
to  the  contrary,  the  good-will  of  the  business 
and  K.*s  interest  therein  should  be  taken 
into  account  in  the  valuation  to  be  made  for 
such  purpose.  Hihhen  v.  Collister,  20  C.  L. 
T.  325,  30  S.  C.  R.  459. 

Ag^reemeiit  —  Partner  toithdraicing  — 
Oral  promise  made  hy  partner  to  mother  of 
withdrawing  partner — No  evidence  of — Con- 
sideration —  Leave  to  amend  —  Statute  of 
Frauds.] — Plaintiff  gave  her  son  property 
of  the  value  of  $3,000,  which  he  transferred 
to  defendant,  in  part  payment  for  a  share  in 
a  partnership  business  of  which  defendant 
was  a  member.  The  business  was  not  suc- 
cessful, and  a  written  agreement  was  entered 
into  between  defendant  and  plaintiff's  son  by 
which  the  latter  gave  up  his  share  in  the 
business,  and  certain  promissory  notes,  given 
by  him  and  endorsed  by  plaintiff,  were  can- 
celled. The  action  was  for  a  reconveyance 
of  said  lands  by  defendant  to  plaintiff,  and 
for  an  account  of  the  proceeds  of  certain 
lands  sold  by  defendant  to  plaintiff,  for  pay- 
ment of  ^,000  upon  an  alleged  oral  promise 
made  by  defendant  to  plaintiff  for  inducing 
her  son  to  sign  the  above  agreement. — Suth- 
erland, J.,  held,  that  plaintiff  had  failed  to 
prove   that  defendant   made   any   such   pro- 


mise or  agreement,  and  dismissed  the  actios 
with  costs. — ^Divisional  Court  dismiased  plain- 
tiff's appeal  with  costs.  Leave  given  to  plain- 
tiff^ to  amend  statement  of  claim  by  adding 
plain tiff^s  son  as  plaintiff,  and  defendant  to 
be  at  liberty  to  amend  by  setting  up  defence 
of  Statute  of  Frauds.  Schuler  v.  McIntoA 
(1910),  17  O.  W.  R.  233.  1  O.  W.  N.  436, 
2  O.  W.  N.  48. 

Agreement  for  promotioii  of  eoa- 
pany — Purchase  of  business  —  Division  of 
profits — Offers  or  options — Assets  of  partner- 
ship— Making  over  to  other  promoters — Pay- 
ment for — Right  of  partner  to  shar«  in— Tei^ 
mination  of  interest — Consideration  —  Evi- 
dence— Account.  Evans  v.  Jaffrap,  2  O.  W. 
R.  678,  3  O.  W.  R.  877,  6  O.  W.  R.  733. 

Agreement  to  form — Failure  to  fumiih 
capital — Dissolution — Account.} — ^A  coDtrtcl 
by  which  two  persons  agree  to  enter  into 
partnership  from  a  fixed  date,  which  also 
defines  the  nature  of  the  business  to  be 
carried  on,  the  contributions  and  shar^  of 
the  partners,  and  stipulates  a  forfeit  in  case 
of  non-fulfilment  of  the  agreement,  creates 
a  valid  partnership  on  and  from  the  date  ap- 
pointed.— 2.  The  failure  of  one  partner  to 
formally  tender  his  share  of  the  capital  does 
not  necessarily  prevent  such  agreement  fron 
having  effect.  He  would  be  liable  to  interest 
from  the  day  on  which  he  made  default  to 
pay,  and  his  partner  would  have  a  right  to 
obtain  damages  and  demand  dissolution  of 
the  partnership  if  the  default  continned. — Z. 
The  fact  that  one  of  the  partners,  after  act- 
ing with  the  other  as  his  partner,  secretly  re- 
gistered the  business  in  his  own  name,  and 
asserted  that  he  was  not  a  partner,  is  suffi- 
cient ground  for  an  action  by  the  other  ptrt- 
ner  for  dissolution  of  the  partnership  and  for 
an  account.  Whimhey  v.  CUirk,  22  Que.  S. 
C.  453. 

Appointment  of  liqvldntvr — IHscrt- 
tion  of  Court,] — ^Petition  for  the  nomination 
of  a  liquidator  for  a  limited  partnership.  By 
the  terms  of  the  partnership  agreement,  the 
plaintiff  was  to  furnish  his  time  and  skilU 
and  the  defendant  was  to  provide  the  capitil. 
Each  party  was  to  draw  ^20  a  week  salary. 
After  doing  business  for  five  weeks,  the  firm 
got  into  difiiculties.  The  plaintiff  ceased 
work,  and  brought  this  action  for  the  ^- 
pointment  of  a  liquidator.  He  had  at  that 
time  drawn  out  $112: — jETdid,  that  the  ap- 
pointment of  a  liquidator  was  in  the  disctf- 
tion  of  the  Court ;  that  in  the  present  in- 
stance it  would  be  merely  imposing  a  useless 
expense  upon  the  defendant,  as  the  wbde 
cost  would  fall  on  him,  the  plaintiff  having  no 
pecuniary  interest  in  the  business:  and  the 
petition  was  dismissed  with  costs.  Sorignet 
V.  Henry,  23  C.  L.  T.  118. 

Assets  —  Salary  of  partner  as  Croir* 
official  —  Dissolution.]  —  While  C.  and  M. 
were  in  partnership  as  architects,  M.  re- 
ceived an  appointment  from  the  Dominion 
government  as  supervising  architect  and  clerk 
of  the  works,  in  connection  with  a  govern- 
ment building  being  erected  in  Nebon,  and 
for  a  time  M.  paid  the  salary  of  the  office 
into  the  partnership  funds.  M.  afterwards 
notified  C.  that  the  partnership  was  at  an 
end,  and  thereafter  refused  to  account  for 
the  salary.  C.  sued  for  a  declaration  that  he 
was   entitled    to   half   the   salary  since   the 
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dissolntion :  —  Held,  that,  even  if  it  were 
a^ieed  that  the  appointment  shonJd  be  for 
the  benefit  of  the  firm,  the  plaintiff  would 
not  have  any  right  to  share  in  the  salary 
after  dissolntion  unless  there  was  a  special 
agreement  to  that  effect.  Judgment  of  Hunter, 
CJ.,  9  B.  G.  R.  297,  affirmed.  Cane  v.  Mac- 
ioMold,  10  B.  C.  R.  444. 


—  Contribution  —  Division  — 
Machinery  —  Stock-in-trade  —  Rent  of 
huHdrnff.] — The  plaintiff  and  defendant  en- 
tered into  co-partnership  for  a  term  of  3 
years.  The  defendant  owned  the  land  where 
the  business  was  carried  on,  and  agreed  to 
complete  a  building  on  it.  The  defendant 
also  agreed  to  contribute  to  the  capital  stock, 
certain  machinery,  and  the  plaintiff  agreed 
to  pay  $90  a  year,  for  3  years,  in  considera- 
tion of  said  contribution.  The  co-partnership 
ceased  to  exist  before  the  expiration  of  this 
tenn.  The  plaintiff  asserted  that  the  ma- 
chinery became  the  property  of  the  firm  and 
that  he  was  entitled  to  an  equal  share  in  it : 
^HeMj  that  the  plaintiff  was  not  entitled 
to  an  interest  in  this  machinery.  Machinery 
18  not  covered  by  the  word  *'  stock-in  trade." 
— Held,  also,  that  the  defendant  was  not  en- 
titled to  rent  for  the  use  of  the  building. 
CampbeU  v.  Mumford,  40  N.  S.  R.  37. 

Avilkority  of  partner — BiU  of  exchange 
— Notice.  Bank  of  Ottawa  T.  Lewis,  1  O. 
W.  B-  71. 


CarrjiMc  on  ImainoM  In 

Registration — ^Penalty.     Qendron  v.  Denault, 
3  ES.  L«*  R.  «£2. 

Caioqno  payable  to  flm  —  Discount  of 
c*eg«e — Deposit  to  credit  of  another  firm  J] — 
S.  company  gave  a  cheque  on  M.  bank  to  the 
firm  of  M.  and  C,  formerly  consisting  of 
plaintiff  and  M.  and  G.  M.  and  G.  endorsed 
the  cheque  to  the  defendants  for  collection. 
The  proceeds  M.  and  G.  deposited  to  credit 
ot  a  new  firm  M.,  G.  and  M.,  of  which  plain- 
tiff was  not  a  member: — Held,  that  defend- 
ants were  not  guilty  of  a  breach  of  trust. 
New  firm  used  proceeds  in  paying  debts  of 
the  old  firm.  Ross  v.  Chandler,  12  O.  W.  K. 
341.  13  O.  W.  K.  247. 

Claiaa  against  partner  —  Set-off 
against  claim  of  partnership  —  Payment — 
Equitable  degree  —  Small  debt  jurisdiction. 
Hwces  V.  Kinsey  (N.W.T.),  3  W.  L.  R.  183. 


. in     proonrins     and 

disposing  of  oil  leases — Division  of  pro- 
fits— •*  Carried  interest  '* — ^Damages — ^Money 
had  and  received  —  Interest  Bradley  v. 
Eifan,  11  O.  W.  R.  944. 

Affirmed  12  O.  \V.  R.  674. 


Coaapnn^  name  —  Security  for  costs  — 
Foreign  residence  of  partners — Powers  of  at- 
tamey  —  Authorization,'] — Although  a  part- 
nerehip  (formed  for  the  purpose  of  carrying 
on  insurance  business)  is  authorized  by  law 
to  sue  in  its  company  name,  the  real  parties 
to  the  suit  are  the  members  of  the  partner- 
ship, and  if  they  are  non-resident  the  partner- 
ahip  will  be  condenmed  to  furnish  security 
for  costs  when  bringing  suit  in  this  province. 
—2.  The  production  of  a  power  of  attorney 
most  be  made  in  the  suit  where  the  same  is 
required;  and  the  deposit  of  a  power  of  at- 

C.C.L. — 105. 


torney  at  the  office  of  the  prothonotary,  in 
compliance  with  the  Insurance  Act,  is  insuffi- 
cient.— 3.  The  power  of  attorney  required 
by  Art.  177,  G.  P.,  must  confer  upon  a 
resident  of  Ganada  power  to  institute  suit  on 
behalf  of  the  plaintiffs.  Liverpool  d  J.rmdon 
d  Olohe  Ins,  Co.  v.  Macdonald,  4  Que.  x\  R. 
157. 

Contract  —  Breach  —  Action  by  one 
partner — Damages — Amendment,  ] — A  plain- 
tiff who  is  proved  to  be  member  of  a  part- 
nership cannot  sue  alone  for  a  partnership 
debt. — 2.  Even  if  it  is  proved  that  the  plain- 
tiff and  his  partner  were  to  divide  equally 
the  profits  arising  out  of  a  certain  contract, 
for  the  purposes  of  which  the  plaintiff  and 
his  partner  were  associated,  the  plaintiff 
cannot,  without  further  proof  as  to  the  re- 
spective shares  of  the  partners  in  the  said 
partnership,  obtain  judgment  for  one-half  of 
the  damages  arising  out  of  the  breach  of  the 
contract  by  the  defendant,  the  plaintiff  claim- 
ing damages  on  many  grounds,  some  of  which 
are  personal  to  himself.— 3.  In  an  action  for 
damages  brought  by  a  person  having  a  con- 
tract with  the  government  to  supply  it  with 
certain  uniforms,  against  the  person  who  was 
to  supply  the  cloth  for  the  said  uniforms,  the 
plaintiff  cannot  claim  any  damages  arising 
from  the  fact  that  through  the  defendant*s  de- 
fault of  putting  him  in  a  position  to  fulfil 
his  contract,  he  lost  the  confidence  of  the 
government,  and  did  not  obtain  from  it  any 
other  contracts  afterwards, — the  said  dam- 
ages being  too  remote  to  be  easily  foreseen 
by  the  defendant. — 4.  Semble,  that  the  plain- 
tiff, in  that  case,  will  not  be  allowed,  after 
the  hearing,  to  amend  his  declaration  by  add- 
ing thereto  allegations  stating  that  he  bought 
certain  goods  in  connection  with  the  execu- 
tion of  the  said  contract,  had  them  cut  and 
triuimed  with  a  view  to  use  them  as  soon  as 
the  defendant  would  furniRh  the  necessary 
materials, — where  the  defendant,  at  the  hear- 
ing, had  objected  to  that  proof  as  setting  a 
new  item  of  damage,  and  forcing  him  to  meet 
a  proof  which  he  was  unprepared  to  meet. 
Marsolais  v.  Willett,  2  Que.  P.  R.  409. 

Contraet  —  Construction  —  Executive 
management  of  business  by  one  partner — Re- 
moval of  manager  —  Account  —  Theatrical 
business — Misconduct — Incapacity  —  Salary 
— Profits — Repairs  and  improvements  —  Un- 
disclosed interest — Costs.  Cameron  v.  Willis, 
9  W.  L.  R.  224. 

Contraet  —  Interest — liability  of  part- 
ner— Holding  out.  Deering  v.  Beatty,  1  O, 
W.  R.  363. 

Contract  —  Judgment  —  Acceptance  as 
payment — Intcrent.] — The  defendant  P.  made 
a  sub-contract  with  C,  who  had  a  railway 
construction  contract,  to  do  the  fencing,  and 
P.  took  the  defendant  M.  into  partnership 
with  him  to  carry  out  the  sub-contract,  and 
then  sub-let  to  the  plaintiffs.  C.  recovered 
a  judgment  declaring  that  he  had  a  lien  on 
the  railway  for  the  amount  due  him,  and  by 
that  judgment  the  railway  company  were  or- 
dered to  pay  P.  $8,400,  P.  "  hereby  accepting 
the  provisions  of  this  judgment  in  full  of  his 
claim"  against  G.  This  was  in  1891,  and 
the  $8,400  was  not  paid  till  1898 :— jETc/d, 
that,  as  the  original  contract  was  between 
P.  and  G.,  and  P.  was  the  one  with  whom  C. 


3303 


PABTITEBSHIF. 


8304 


dealt,  M.  must  be  held  to  have  been  bound  by 
P.'s  acceptance  of  the  judgment,  just  as  he 
could  have  been  by  a  payment  made  by  G.  to 
P.  At  the  time  the  judgment  was  taken, 
the  plaintiffs  had  done  all  the  work  under 
their  contract  to  the  satisfaction  of  the  en- 
gineer in  charge,  and  P.  was  entitled  to  have 
had  a  final  estimate  and  payment  of  the 
balance.  He  alleged  that  the  engineer  was 
withholding  the  final  estimate,  so  that  an 
action  could  not  be  brought  against  G. ;  if, 
under  the  circumstances,  P.  chose  to  accept 
the  judgment  against  the  company  in  full 
satisfaction  of  his  claim  against  G.,  it  seemed 
only  reasonable  that  it  should  be  considered 
as  between  him  and  the  plaintiffs  that  he 
was  then  paid  the  balance  that  was  due  on 
the  contract ;  and  therefore  the  plaintiffs  were 
entitled  to  interest  for  six  years,  for,  although 
the  contract  did  not  specify  the  day  of  pay- 
ment, it  specified  the  event  upon  which  pay- 
ment was  to  be  made,  and  that  was  sufficient 
Sinclair  v.  Preston,  20  C.  L.  T.  359. 

Varied  as  to  interest.  21  C.  L.  T.  97.  13 
Man.  L.  R.  228. 

Contract  —  Mortgage  —  Govenant  — 
Dispute  as  to  application  of  moneys — ^Ac- 
counts— Reference.  Fisher  v.  Jukes,  7  W. 
L.  R.  731. 

Contracts  of  the  partners  with  a 
third  party — Dissolution — Purchase  made 
by  one  of  the  partners  in  the  name  of  the 
partnership  the  day  on  which  the  declaration 
of  dissolution  is  filed.} — ^The  members  of  a 
collective  partnership  which  has  filed  the  de- 
claration provided  for  in  Art.  1834  G.  G.,  are 
responsible  for  the  purchases  made  by  one 
of  them  in  the  name  of  the  partnership,  the 
day  on  which  the  declaration  of  dissolution 
was  deposited  in  the  office  of  the  protonotaire ; 
especially  when  they  continue  (under  the 
name  of  employees)  to  work  in  the  establish- 
ment in  the  same  manner  as  formerly,  and 
as  the  grantee  from  the  others  continues  the 
business  alone  only  makes  the  declaration 
later.  Caldwell  v.  BouthiUier  (1909),  36 
Que.  S.  C.  112. 

Creditors  of  partner  —  Diversion  of 
money  by  formation  of  partnership— Fraud 
—  Actio  paulienne — Assignment — Oift — Per- 
sonal debt — "  Person,^*] — ^A  partnership  can- 
not be  annulled  as  having  been  formed  in 
fraud  of  the  creditors  of  one  of  the  partners, 
unless  its  formation  has  caused  them  pre- 
judice, and  unless  the  person  with  whom  their 
debtor  has  contracted,  knew  at  the  time  of 
its  formation  that  it  would  cause  them  this 
prejudice. — 2.  A  creditor  who  is  in  a  posi- 
tion to  bring  an  action  to  set  aside  a  trans- 
action as  fraudulent,  has  no  right  to  demand 
that  a  third  person,  who  has  dealt  with  his 
debtor,  shall  be  condemned  to  pay  him  what 
the  latter  owes  him.— 3.  The  payment  by  a 
person  forming  a  partnership  into  the  busi- 
uci^s  of  fund  which  constitutes  all  his  pro- 
perty, is  not  an  act  d  titre  universel. — 4.  An 
assignment  oven  d  titre  universel,  does  not 
bind  assignee  to  the  payment  of  the  debts  of 
the  assignor,  unless  the  assignment  is  made 
by  way  of  gift,  and  not  if  it  is  made  d  titre 
oncrcuar. — 5.  When  two  partners  are  sued 
jointly  and  severally  and  as  partners  for  a 
debt  alleged  to  be  a  debt  of  the  partnership, 
but  which  is  really  only  the  personal  debt  of 
one  of  the  partners,  the  partner  who  is  the 
debtor  may  be,  in  the  action  so  begun,  con- 


demned alone  to  pay  the  debt. — Qturre:  Does 
a  partnership  in  a  collective  name  ooostitate 
a  '"person?"  Walker  v.  Lamoureum,  21  Que. 
S.   G.   492. 

Co-partner — Offer  to  sell  share  to — ^Ac- 
ceptance —  Specific  performance  — 
dence — Security — Gosts.    Pilgrim  v.  Ci 
1  O.  W.  R.  531. 

Death  of  one 

partnership — Account — Evidence  of  surviving 
partner — ^Absence    of   corroboration — ^Mininf; 


ventures — Hotel  business — Gontract — (Convey- 
ances— Declaration  of  trust — Receipts — ^Bur- 
den of  proof— Credits — Real  estate — ^Tenants 
in  common — Improvements  —  Remuneration 
for  services.  Keating  v.  Olsen  (T.T.K  4  W. 
L.  R.  351. 

Death  of  partner  —  CJontinuation  of 
business  by  executors — Sale  of  business  and 
stock  in  parcels — Rights  of  purchasers — Use 
of  firm  name — Goodwill — "  Business.'*  Beaity 
V.  Dickson,  Dickson  v.  Beatty,  3  O.  W.  R. 
2,  5  O.  W.  R.  568. 

Death  of  partner — Right  of  survivor  to 
purchase  stocK— Conservatory  attachment.] — 
A  conservatory  attachment  will  lie  in  &voar 
of  the  surviving  partner,  when  he  has  tbe 
first  option  of  purchasing  stock  of  his  de- 
ceased partner,  such  covenant  vesting  in  eacli 
of  the  contracting  parties  a  ciMitingent  resi- 
duary interest  in  the  said  stock.  Kuppssh 
heimer  y.  MacOowan^  9  Que.  P.  R.  251. 

Death  of  partner — Winding-np^Lacket 
— Appointment  of  receiver — Es  parte  order 
— Motion  to  rescind  —  Variation — ^Appoint- 
ment  of  surviving  partner.  Keating  v.  Olws, 
(Y.T.),  2  W.  L.  R.  497. 

Declaration  —  Dissolution  —  Asset  of 
partnership — I^ease  of  land  taken  in  name  of 
defendant — Assignment  of  lease  as  security 
— Redemption — Reference — Gosts.  Troy  ▼. 
Hamilton,  9  O.  W.  R.  341,  865. 

Defendants    sned    In   Am    mmmm  — 

Judgment  entered  by  default  against  finn 
after  service  on  one  partner — Subsequent  ser- 
vice of  writ  of  summons  on  other  partner- 
Irregularity — ^Dissolution  of  firm  before  ac- 
tion —  Knowledge  of  plaintiffs  —  Remedy- 
Execution  —  Action  on  judgment.  Boss 
Brothers  Limited  y.  Hankin,  9  W.  L.  R.  221 

Dilatory  exception  —  Diasolmtion  — 
Demand  —  Change  of  position.} — ^Where  a 
partner  is  sued  personally,  a  dilatory  excep- 
tion on  his  part  will  be  dismissed  if  it  does 
not  shew  that  a  demand  for  dissolution  of 
the  partnership  made  in  such  exception,  will 
have  the  effect  of  changing  the  position  of  the 
parties  as  members  of  the  partnership.  £e- 
belle  v.  Paquette,  8  Que.  P.  R.  69. 

Dissolntion.] — A  partnership  cannot,  <m 
the  demand  of  one  or  more  of  its  members 
be  declared  non-existent  and  to  have  never  ex 
isted,  by  reason  of  the  fact  that,  at  the 
time  of  its  formation,  one  of  the  paxtnen 
fraudulently  represented  himself  as  baviai 
knowledge  and  qualities  which  he  did  do< 
possess  (i.e.,  those  of  an  analytical  chem- 
ist). The  fact,  if  proved,  could  on^  give 
rise  to  an  action  to  dissolve  the  partnerwp 
Oilier  y.  Hadley  (1910),  39  Que.  S.  C  ^ 
17  R.  L.  n.  s.  15. 
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I>issolifttioii  —  Account  —  Construction 
of  artidea — ^Diyision  of  asseta.  Gouinlock  v. 
Baker,  4  O.  W.  R.  118. 

IMaaolutioii  —  Account  —  ProfiU  from 
portion  of  asseU  toithdraum  by  partner.] — 
Partners  owe  each  other  a  reciprocal  ac- 
count of  everything  that  arises  from  the  com- 
mon property,  up  to  the  time  of  the  division 
to  be  made  of  the  property,  and  one  of  them 
cannot  divide  the  remedy  which  the  law  gives 
bim_  for  the  liquidation  of  the  partnership 
afiairs.  Therefore,  an  action  does  not  lie  for 
an  account  of  the  profits  which  one  of  the 
partners  has  made,  since  the  dissolution  of 
the  partnership,  from  the  use  of  an  article 
belonging  to  the  assets  of  the  partnership, 
when  no  liquidation  has  been  made  of  the 
partnership  affairs,  and  while  there  still  re- 
mains common  property  the  division  of  which 
is  not  demanded.  Heffeman  v.  Sheridan, 
11  Que.  K.  B.  3. 

DiaaolntiojQL  —  Accounts.} — One  of  two 
partners  at  will  in  an  hotel  business  agreed 
to  sell   his  interest  to  a  third  person,  and 
then  went  away  to  another  province.       The 
porchaser  refused  to  complete  because  of  al- 
leged   non-compliance    with    certain    condi- 
tions,  and   the   vendor   brought   this   action 
claiming  as  against  him  specific  performance, 
and,  in  the  alternative,  as  against  his  part- 
ner who  had  continued  to  carry  on  the  busi- 
ness, a  dissolution  of  the  partnership  i^Held, 
upon  the  evidence,  that  the  vendor  was  not 
entitled    to    specific    performance;    that    his 
withdrawal  was  absolute  and  not  conditional 
upon  completion  of  the  purchase;   that  the 
withdrawal  had   worked  a  dissolution;   and 
that    the    partnership    accounts    should    be 
taken  as  of  the  date  of  the  withdrawal,  and 
an  opportunity  given  to  the  continuing  part- 
ner of  acquiring  the  interest  of  the  vendor  as 

?*  rS*^)**^®-     ^^nedv  V.   Qaudaur,  21  C. 
L.  T.  224,  1  O.  L.  R.  430. 

IMsflolvtioB  —  Action  for  —  Misrepre- 
sentations as  to  value — Fraud — ^Evidence — 
Counterelaim— Costs.  Stoanson  v.  Grahame 
(B.C.),  8  W.  L.  R.  48. 

IMsMftliitioii  —  Assumption  of  debts  by 
one  partner — Arrangement  inter  se  —  No- 
tice  to   creditors  —  lAabiUty  of  the  other 
partner  —  Surety  —  Acceptance  of  draft  — 
Authority  of  agent  —  Novation.]  —  Goods 
were  brought  by  the  firm  of  B.  &  K.  from 
one  H.,   in  British  Columbia,  in   1906.     H. 
was  agent  for  the  W.  H.  company,  carrying 
on  business  in  Ontario,  but,  after  the  order 
was  given  for  the  goods,  and  in  December, 
1906,  that  company  was  ordered  to  be  wound 
up,  and  the  plaintiffs,  the  liquidators,  filled 
the  order  for  the  goods,  which  were  sent  to 
the  firm  of  B.  &  K.     When  they  arrived,  it 
was  found  that  errors  had  been  made,  and 
B.  &  K.  notified  H.,  who  examined  the  goods, 
and  admitted  that  the  orders  had  not  been 
correctly  filled.     The  firm  had  already  paid 
the  plaintiffs  part  of  the  price,  and  accepted 
a  draft  for  the  balance,  which  they  refused 
to  pay  at  maturity,   because  of  the  dispute 
as    to   the    proper   fulfilment   of   the   orders. 
The   draft   was   protested   in   August,   1907, 
and  in  October,  1907,  B.  and   K.  dissolved 
partnership.     It  was  a  term  of  the  dissolu- 
tion that  B.  was  to  assume  the  debts  and  in- 
demnify K.  in  respect  thereof.     A  notice  of 
the  dissolution  was  sent  to  the  W.  H.  com- 


pany at  Peterborough.  R.  had  then  become 
purchaser  from  the  liquidators  of  the  claim 
against  B.  &  K.  In  April,  1908,  it  was 
S§^JSS  ^e^^en  B.  and  the  agent  of  R.  that 
$4,000  should  be  accepted  in  full  of  the 
balance,  and  $500  of  this  had  been  paid  in 
cash.  In  the  absence  of  R.  from  the  place 
where  he  lived  in  Ontario,  his  attorney,  act- 
ing under  a  power,  in  June,  1908,  drew  two 
prafts  on  the  firm  of  B.  &  K.  for  the  remain- 
ing $3,500  due,  which  B.  accepted  in  his  own 
name,  but  they  were  not  paid  at  maturity, 
ihis  action  was  brought  on  the  original  con- 
tract, for  the  balance  of  the  price  of  the 
goods,  against  the  firm  of  B.  &  K.  individu- 
?}^'i.  ?:,.^^^  °<>t  defend,  but  K.  contested 
u  i*a^*l*ty  •— fl^eW,  on  the  evidence,  that 
the  defence  that  the  bargain  was  made  with 
"Vr^??  not  with  the  W.  H.  company,  failed. 

"T^u  !,.*^^»  .*^**u***^^"S^»  by  the  terms 
of  the  dissolution,  JB.  &  K.  had  placed  them- 
selves m  the  position  of  B.  being  the  princi- 
pal debtor  and  K.  a  surety  as  regards  the 
creditors  of  the  firm,  and  although  some- 
thing might  have  been  done  prejudicial  to  the 
interests  of  the  surety,  and  there  was  no 
reservation  of  rights  against  him,  yet  notice 
of  the  arrangement  was  not  brought  home 
to  the  plaintiffs,  the  creditors,  because  the 
notice  sent  to  the  company,  even  if  it  was 
received,  did  not  by  its  terms  unequivocally 
convey  the  information  that  the  relation  of 
principal  and  surety  had  by  the  dissolution 
been  constituted  inter  se  by  the  partners* 
and  no  other  effective  notice  was  given  to 
the  plaintiffs  nor  to  R.  nor  to  any  one  on 
behalf  of  them  or  him.— FeW,  also,  that  the 
acceptance  by  B.  of  the  draft  drawn  by  R,'s 
attorney  did  not  constitute  a  novation. 
trusts  d  Guarantee  Co.  v.  Bryden  d  Kit- 
Patrick  (1910),  15  W.  L.  R.  2l2. 

IHssolntlon  —  Assumption  of  UabiHties 
by  members  of  firm.] — Action  against  two 
partners,  A.  and  B.,  for  goods  sold  and  de- 
livered. Plaintiff  drew  on  B.,  the  partner 
whom  they  were  informed  assumed  the  firm's 
liabilities  on  dissolution,  but  did  not  give  up 
an  old  draft  on  the  firm:— J?eW,  that  there 
was  no  intention  to  release  A.,  who  was  held 
liable.     Fair  v.  Hume,  11  W.  L.  R.  28. 

Dissolntloii  —  Assumption  of  liabilities 
by  one  partner  —  Release  of  the  other  — 
Absence  of  assent  of  creditors  —  Promissory 
notes — Principal  and  surety  —  Discharge  of 
surety  —  Time  given  to  principal  debtor  — 
Prejudice  of  surety  —  King*s  Bench  Act, 
sec.  38  (r) — Abandonment  of  action  against 
principal— Statute  of  Limitations.]  —  The 
plaintiffs  sued  the  defendant  on  four  promis- 
sory notes  made  by  a  mercantile  partnership 
firm  composed  of  the  defendant  and  one 
McD.  When  the  firm  was  dissolved  McD. 
took  over  the  business  and  continued  it.  and 
agreed  with  the  defendant  that  he  (McD.) 
would  discharge  the  existing  liabilities: — 
Held,  upon  the  evidence,  that  the  plaintiffs 
were  not  parties  to  this  agreement,  and  the 
defendant  was  not  thereby  discharged.  The 
plaintiffs,  however,  had  notice  that  following 
the  terms  of  dissolution,  McD.  was  taking 
over  the  partnershin  assets  and  assuming  all 
liabilities,  and,  being  aware  of  this,  they 
gave  McD.  time  by  taking  his  personal 
promissory  notes  for  the  debt  represented  by 
the  four  notes  sued  on.  though  not  in  sub- 
stitution therefor.— jETcW,  that,  in  such  cir- 
cumstances, without  reference  to  sec.  38  (r) 
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of  the  King's  Bench  Act,  the  position  of  the 
partners,  in  their  relation  to  the  common 
creditor,  was  changed  from  that  of  princi- 
pal and  dehtor  to  that  of  principal  and  snrety, 
and  that  the  defendant  was  discharged  by  the 
plaintiffs  having  given  McD.  time.  Oakley 
V.  Paaheller,  4  CI.  &  F.  207,  10  Bligh  N.  S, 
518,  followed.  And  held,  upon  the  evidence, 
that  the  plaintiffs  dealt  with  McD.  in  a  way 
to  prejudice  the  defendant  as  a  surety,  with- 
in the  meaning  of  sec.  38  (r).  Shortly  after 
the  dissolution,  that  is,  in  April  and  July, 
1902,  the  plaintiffs  took  McD.'s  promissory 
notes  for  the  old  firm*s  indebtedness ;  on  ac- 
count of  these  notes  there  was  paid  only 
$9.14,  which  was  in  November,  1902.  After 
that  the  plaintiffs  continued  to  supply  goods 
to  McD.,  receiving  payments  from  him  from 
time  to  time  on  account  of  the  new  business, 
and  now  and  tlien  calling  his  attention  to 
these  two  notes,  but  without  threatening 
suit.  On  the  15th  November,  1907.  they 
brought  this  action  against  both  the  defend- 
ant and  McD. — never  having  made  any  claim 
on  the  defendant  till  a  few  days  before  ac- 
tion. The  defendant  was  served  with  the 
statement  of  claim  (by  which  the  action  was 
begun  ^  on  the  23rd  November,  19(yr.  The 
plaintiffs  did  not  serve  McD.,  but  in  Febru- 
ary, 1909,  applied  to  a  Judge  for  an  order 
extending  the  time  for  service.  The  whole 
cause  of  action  against  McD.  had  then  be- 
come barred  by  the  Statute  of  Limitations. 
The  application  was  refused.  In  June,  1910, 
the  plaintiffs  obtained  an  order  striking  out 
the  name  of  McD.  as  a  party,  and  proceeded 
to  trial  against  the  defendant  alone: — Held, 
that  the  defendant  had  been  prejudicially 
affected  by  the  non- joinder  of  McD.;  the 
plaintiffs  not  only  allowed  the  statute  to 
run  as  to  him,  but  they  represented,  in 
effect,  to  the  defendant  that  they  were  tak- 
ing such  a  course  as  would  preserve  his  re- 
course against  McD..  and  induced  him  to 
rely  on  such  representation.  Watson  Mfg. 
Co,  v.  Bowser  (1911).  16  W.  L.  R.  605, 
Man.  L.  R. 

Dissolution  —  Boole-debts — Account.'^ — 
When  upon  the  dissolution  of  a  partnership 
by  mutual  consent,  one  of  the  partners  takes 
over  the  assets  for  due  consideration,  and 
agrees  to  share  with  his  late  partner  any 
amount  of  the  book-debts  he  may  collect  in 
excess  of  a  stated  amount,  he  becomes  liable 
to  such  partner  and  his  legal  representatives, 
to  account  to  them  for  collections  so  made. 
O'Meara  v.  Oucllet,  28  Que.  S.  C.  418. 

Dissolution  —  Claim  against  withdraw- 
ing partner — Moneys  of  firm  used  for  private 
purposes — Sale  of  interest  without  deduction 
— Construction  of  agreement — Reformation 
— Fraud.  Greig  v.  Macdonald,  5  O.  W.  R. 
80,  6  O.  W.  R.  342,  8  O.  W.  R.  61. 

Dissolution — Conservatory  attachment,  ] 
— Conservatory  attachment  does  not  lie  in 
favour  of  a  partner  against  his  former  part- 
ner, the  partnership  having  been  liquidated 
and  brought  by  the  latter.  Brunet  v.  Keegan, 
7  Que.  P.  R.  75. 

Dissolution  —  Contract  —  Covenant  — 
Action.] — When  a  partnership  is  dissolved, 
one  of  the  partners  surrendering  his  share 
in  it  to  the  other,  who  assumes  all  its  liabili- 
ties, and  a  covenant  is  added  that  as  further 


consideration  for  his  share  in  the  business, 
including  a  specified  contract  supposed  to  be 
a  further  source  of  profit,  the  retiring  part- 
ner will  accept  a  sum  of  $500,  and  a  release 
from  an  overdraft  he  owes  the  firm,  followed 
by  three  other  alternatives  to  meet  contin- 
gencies which  may,  but  do  not,  arise,  be- 
cause the  contract  is  cancelled*  such  a  cove- 
nant is  to  be  read  as  providing  part  of  the 
consideration  of  the  agreement  to  disolve. 
and  should  not  be  restricted  so  as  to  apply 
only  to  the  disposal  of  the  contract  men- 
tioned in  it.  The  partner  in  whose  favour  it 
is  made  has,  therefore,  an  action  tu  recover 
under  the  first  of  the  4  alternatives  which 
it  contains.  Parkes  v.  Webster,  29  Que.  S. 
C.  519. 

Dissolution  —  Contracts  previouilg 
made.] — Notwithstanding  the  dissolution  of 
a  partnership,  a  partner  continues,  until  a 
receiver  is  appointed,  to  have  the  same  power 
that  he  had  before  the  dissolution  to  complete 
contracts  previously  made^  for  the  purpose 
of  winding  up  the  partnership  affairs.  lUU 
V.  People's  Bank  of  Halifax,  23  C.  U  T.  157, 
2  N.  B.  Eq.  R.  433. 

Dissolution  —  Corcttant — (-onstructwn 
— Particular  asset  —  Contract.]  —  When  a 
partnership  is  dissolved,  one  of  the  partners 
surrendering  his  share  in  it  to  the  other,  who 
assumes  all  its  liabilities,  and  a  covenant  is 
added  that  a  special  asset  (viz.,  a  contract 
with  a  company  supposed  to  be  a  future 
source  of  profits)  shall  be  disposed  of  in  one 
of  4  ways,  at  the  option  of  the  partner  who 
takes  over  the  business,  this  clause  must  be 
considered  as  apart  from  and  independent 
of  the  agreement  to  dissolve.  Its  operation 
is  contingent  upon  the  existence  of  the  coo- 
tract  mentioned  in  it,  and,  upon  the  latter 
being  declared  null  and  void  by  a  competent 
Court,  it  becomes  inoperative,  notwithstand- 
ing the  expression,  "  as  further  considera- 
tion for  his  share  in  the  business,'*  in  the 
first  of  the  4  options.  Judgment  in  Parkes 
v.  Webster,  29  Que.  S.  C.  519,  reversed. 
Webster  V.  Parkes,  10  Que.  K.  B,  242. 

Dissolution  —  Division  of  profits.] — In 
an  action  to  dissolve  a  partnership  and  to 
take  accounts,  it  was  held  that  various 
profits  made  by  the  defendant  belonged  to 
the  firm.  Partnership  dissolved.  Referem-** 
to  take  accounts.  Kelly  v.  KeUy,  (1909),  r2 
W.  L.  R.  365. 

Dissolution  —  Evidence  —  Continued 
use  of  firm  name — Omission  to  give  notice  of 
dissolution  or  file  certificate — Treasurer  of 
corporation — Mixing  of  funds — Liability.] — 
On  the  evidence  set  out  in  this  case  a  pan- 
nership  in  a  private  banking  business  which 
had  existed  between  the  defendant  and  ont' 
H.  was  held  to  be  dissolved ;  but,  as  the 
business  continued  to  be  carried  on  in  the 
firm  name,  and  no  notice  of  the  dissolution 
was  given,  or  any  certificate  thereof  under 
the  Co-partnership  Act,  R,  S.  O.  1887  c  13H. 
s.  7,  was  filed,  the  defendants  liabilitj  to 
persons  dealing  with  the  firm  continQed.— 
After  the  dissolution  of  the  partnership,  H.. 
who  was  also  treasurer  of  a  municipal  cor- 
poration, received,  as  such,  moneys  bang- 
ing to  the  corporation,  out  of  which,  and 
other  moneys,  he  made  certain  payments  for 
the  corporation  and  deposited  the  balance  in 
a  chartered   bank  where   the  firm  kept  its 
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ac(X')unt,  sabsequently  using  it  in  the  firm's 
busiDt*8s: — Held,  that  the  defendant  was  not 
liable  therefor,  for  in  dealing  with  the  moneys 
H.  did  so  either  as  the  corporation's  author- 
ised agent  or  in  breach  of  his  duty ;  if  as 
agent,  his  knowledge  that  the  defendant  was 
nut  a  partner  must  be  attributed  to  the  cor- 
poration ;  and  if  in  breach  of  his  duty,  his 
improperly  mixing  them  with  his  own  moneys, 
in  which  the  defendant  had  no  interest,  could 
not  render  the  defendant  liable.  OakriUr  v. 
Andrttr,  10  O.  L.  R.  709,  6  O.  W.  R.  454. 

IHssolntion — Fraudulent  misrepresenta- 
tions— Damages  —  Evidence — Forfeiture  — 
Waiver — (Vmtract  —  Counterclaim — Costs. 
Niran«ofi  v.  Grahamc  (B.C.),  8  W.  L.  R. 
982. 

IHssolutioxi  —  Ooodicill  —  Customers — 
Utte  of  firm  name — Injunction.] — An  appeal 
from  the  decision  of  McDonald,  C.J.,  23  C. 
L.  T.  299,  was  dismissed,  the  Court  holding 
that  the  use  of  the  firm  name  by  the  defend- 
ant was  both  misleading  and  injurious  to  the 
plaintiff.  Macdonald  v.  Miller.  24  C.  L.  T. 
I'M. 

IHsaolutioii  —  Grant  of  credit — Insol- 
vency of  the  grantor  to  the  knowUdge  of  the 
grantern — Compensation  —  Partnership  debt 
— Partnership's  guarantee.} — Held,  a  partner 
sued  by  the  grantees  of  his  co-partner  to 
receive  the  balance  for  which  he  acknow- 
ledged his  liability  at  the  time  of  the  dis- 
solution of  the  partnership,  may  raise  the 
defence  that  the  grant  has  rendered  the 
grantor  insolvent  to  their  knowledge  and 
that  the  amount  is  (X)vered  by  the  share  of 
the  grantor  in  a  debt  of  the  partnership,  not 
fixed  at  the  dissolution  but  determined  after- 
wards, for  which  the  grantee  is  firmly  bound 
to  the  grantor.  Auhertin  v.  Mungeony  1909, 
36  Que.  S.  C.  447. 

Diftflolntioii  —  Interlocutory  injunction 
— Assets.] — A  partner  in  the  course  of  an 
action  for  dissolution  of  the  partnership  has, 
against  his  co-partner,  the  right  to  an  inter- 
locatory  injunction  to  restrain  the  latter 
from  continuing  to  infringe  the  rule  that  the 
partners  must  continue  in  the  sam»  pisition 
as  regards  the  assets  until  the  action  has 
been  tried  out.  Bourdon  v.  Dinellv.  '»  i}\u\ 
P.  R.  240. 

Diafloliition  —  Judgment  against  part- 
ners— Contribution  between  partners — Settle- 
ment—  Mistake  —  Omission  to  include  out- 
btanding  liability — Setting  aside  settlement 
— Accounting.  Jackson  v.  Jackson  (N.W. 
P.),  5  W.  Ti.  R.  512. 

DlMolvtion  —  Liability  of  individual 
partners.] — ^The  partners  in  a  general  part- 
nership are  jointly  and  severally  liable  for 
the  obligations  of  the  partnership,  and  their 
liability  continues  notwithstanding  its  dis- 
solution. H4tu  V.  Humphrey^  33  Que.  S.  C. 
217. 

Dlssolntioxi  —  Obligation  of  partners  to 
oceamnt  to  each  other.] — ITpon  dissolution 
of  a  commercial  partnership,  a  reciprocal 
obligation  arises  for  each  partner  to  account 
to  lu8  co-partners,  for  whatever  he  may  have 
done,  as  such,  in  the  coarse  of  the  business. 
Each  one  may  therefore  demand  such  an 
account  of  the  others,  but  he  must,  as  a  con- 
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dition  precedent,  render  his  own.  Such 
account,  however,  being  merely  for  compari- 
son and  investigation,  in  order  to  liquidate 
the  affairs  of  the  partnership,  need  not  be  in 
tho  form  required  for  accounts  rendered  by 
a  tutor,  or  by  one  who  has,  in  a  fiduciary 
capacity,  administered  the  property  of  an- 
other. Hence,  the  obligation  is  sufliciently 
discharged  by  a  plaintiff  in  an  action  pro 
HociOf  who  files  statements,  of  which  copies 
have  been  previously  delivered  to  defendant, 
shewing  the  assets  and  liabilities,  the  re- 
ceipts and  expenditures  and  account  of  profit 
and  loss  of  the  concern.  Stephens  v.  Uiggins 
(1901).  19  Que.  K.  B.  1,  affirmed  32  S.  C. 
R.  132. 

Dissolution  —  Partnership  Act,  s.  38 
(<^)»  (/) — Business  carried  on  at  a  loss  — 
Ihisastrous  circumstances  —  Judgment  de- 
creeing dissolution — Counterclaim — Costs  — 
Fraud  —  Unfounded  chargcft.] — Under  the 
wide  powers  given  to  the  Court  by  the  Part- 
nership Act.  R.  S.  M.  ch.  129,  as  to  adjudg- 
ing a  dissolution  of  a  partnership,  s.  38, 
clause  (e),  "when  the  business  of  the  part 
nership  can  only  be  carried  on  at  a  loss; 
(/),  "whenever  in  any  cases  circumstances 
have  arisen  which,  in  the  opinion  of  the 
Court,  render  it  just  and  equitable  that  the 
partnership  be  dissolved,*'  jjudgment  was 
pronounced  directing  the  dissolution  of  a 
partnership,  where  there  had  been  heavy 
losses,  and,  upon  the  evidence,  it  was  im- 
possible to  believe  that  a  continuance  of  the 
business  would  result  in  anything  but  dis- 
aster. The  defendant's  counterclaim  for  loss 
arising  through  the  agreement  not  being 
carried  out  and  for  trespass  was  dismissed 
without  costs.  The  plaintiff,  having  failed 
to  substantiate  charge  of  fraud  made  against 
the  defendant,  was  deprived  of  the  costs  of 
the  action.  Kennedy  v.  Erikson  (1910),  13 
W.  L.  R.  602. 

Dissolution  —  Reference  to  take  ac- 
counts —  Partnership  articles  —  Covenant 
for  payment  of  specified  sum — Uen  for — Re- 
port of  Master  —  Special  circumstance. 
Cameron  v.  Peters,  8  O.  W.  R.  359. 

Dissolution  —  Solicitors  —  Goodwill  — 
Right  to  firm  name — Acquiescence  —  Aban- 
donment —  Injunction  —  Parties.]  —  Upon 
the  dissolution  of  a  partnership,  in  the  ab- 
sence of  an  agreement  between  the  partners 
to  the  contrary,  the  firm  name  being  a  part 
of  the  goodwill,  and  not  having  been  dealt 
with  upon  the  dissolution,  remains  the  pro- 
perty of  all  the  partners,  like  any  other 
undisposed  of  partnership  property ;  and 
each  member  of  the  late  partnership  is  en- 
titled to  carry  on  business  in  the  firm  name, 
subject  to  the  limitation  that  no  man  has  a 
right  to  hold  out  his  late  partner  as  still 
being  his  partner  in  business,  contrary  to  the 
fact.  Burchell  v.  Wilde,  [19001  1  Ch.  151, 
followed.  A  firm  of  solicitors  had  carried 
on  business  as  "  Smith,  Rae  &  Greer  "  down 
to  October,  1902,  and  after  that  until  the 
dissolution  of  the  firm  in  January,  1903,  as 
"Smith  &  Greer:"  —  Held,  that  both  the 
names  must  be  taken  to  have  formed  part  of 
the  goodwill  of  the  firm  at  the  time  of  the 
dissolution.  At  the  time  of  the  dissolution 
the  firm  consisted  of  four  members.  Three 
of  them  formed  a  new  firm  and  used  the 
name  "  Smith,  Rae,  &  Greer."  The  fourth, 
the  defendant,  protested  against  the  others 
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assuming  that  name,  but,  on  their  refusing 
to  abandon  it,  notified  his  clients,  the  legal 
profession,  and  the  public,  that  he  had 
severed  his  connection  with  the  firms  of 
Smith,  Rae,  &  Greer  and  Smith  &  Greer, 
and  intended  to  carry  on  his  own  business 
under  his  own  name.  For  nearly  ten  and  a 
half  months  he  adhered  to  this  position,  fre- 
quently addressing  his  late  partners  as 
**  Smith,  Rae,  &  Greer,"  and  permitting  them 
to  acquire  the  right  to  be  known  by  that 
name  as  its  sole  owners : — Held^  that  he 
could  not,  after  this  conduct  and  lapse  of 
time,  assume  the  name  of  Smith,  Rae,  & 
Greer,  and  that  the  members  of  the  firm  who 
had  adopted  that  name  were  entitled  to  have 
him  enjoined  from  using  it.  Levy  v.  Walker, 
10  Ch.  D.  436,  448.  followed.  Rae  had  at 
one  time  been  a  member  of  the  old  firm  of 
Smith,  Rae.  &  Greer,  but  had  ceased  to  be 
so  before  the  dissolution.  He  permitted  his 
name  to  be  used  in  the  style  of  the  new  firm, 
but  was  not  a  member  of  it,  and  was  not 
practising  as  a  solicitor. — Held,  that  he  was 
not  a  necessary  party  to  the  action,  nor  was 
there  such  danger  of  liability  being  incurred 
by  him  by  his  being  held  out  by  the  defend- 
ants as  a  partner  as  entitled  him  to  an  in- 
junction. Smith  V.  Greer,  24  C.  L.  T.  226, 
7  O.  L.  R.  332,  3  O.  W.  R.  135. 

Dissolution  —  Takinff  accounts.] — ^There 
were  four  partners.  Three  advanced  the 
money  and  took  in  the  fourth,  who  advanced 
nothing,  giving  him  a  fourth  interest  in  the 
profits  of  the  enterprise,  a  gold  mining  com- 
pany. There  were  no  profits  and  the  pro- 
perty has  been  sold  at  less  than  the  original 
cost; — Held,  that  the  cash  advances  must  be 
first  paid  to  the  three  parties  making  the 
advance,  before  the  fourth,  who  advanced 
nothing,  can  share  in  the  proceeds.  The 
three  parties  making  advances  must  all  stand 
on  the  same  footing.  Hall  V.  Antrohus,  6 
B.  L.  R.  507. 

DiTisioB  of  profits — Collateral  business 
affairs — Trust — Account  —  Findings  of  fact. 
Home  et  al.  v.  Gordon,  42  S.  C.  R.  240. 

Division  of  profits — Partnership— Ques- 
tion of  fact — Onus — Appeal.  Rat  Portage 
Lumber  Co,  v.  Kendall  1  O.  W.  R.  197,  528. 

Svidenoe  to  establish — Action  against 
executors  of  deceased  partner  —  Corrobora- 
tion —  Demeanour  of  tcitnesses.] — Action 
against  executors  of  B.  for  establishing  a 
partnership: — Held,  on  appeal,  that  the  evi- 
dence unequivocally  shewed  plaintiff  had 
never  been  a  partner.  Oakes  v.  Stephens 
(1909),  14  O.  W.  R.  189. 

Evidenoe  to  establisli — Action  against 
personal  representative  of  deceased  partner 
— Contract — Lands  held  in  trust  for  partner- 
ship —  Declaration  of  trust  —  Condition  — 
Waiver — Statute  of  limitations — Account  — 
Costs.  Evans  v.  Hominger,  11  O.  W.  R. 
861,  12  O.  W.  R.  678. 

Evldenoe  to  establish — Agreement  to 
share  profits — Account  —  Reference.  Berg 
V.  Kern  (Man.),  6  W.  L.  R.  757. 

Evidenoe  to  establish  —  Business  car- 
ried on  by  two  in  firm  name — Action  pro 
socio  for  account — Wrong  remedy  sought  — 
Failure  to  object — Costs — Appeal— Question 


of  principal.] — Two  persons  who  propose  to 
form  a  commercial  partnership,  and  who. 
during  their  negotiations,  carry  on  business 
together,  under  the  proposed  firm  name, 
during  a  period  at  the  end  of  which  tiiej 
separate  w^ithout  having  agreed  upon  th« 
conditions  of  the  contract,  are  partners  io 
fact  for  the  period  thus  ended,  and  their 
operations  afford  no  ground,  in  favoar  of 
either  one  of  them,  for  an  action  except  one 
pro  socio  for  an  account. — 2,  When  the 
remedy  exercised  by  a  plaintiff  is  not  that 
provided  by  law,  and  the  defendant  files  a 
counterclaim  au  fond,  without  setting  op 
such  a  preliminary  objection,  there  is  a  com- 
mon fault  of  both  parties,  and  the  judgment 
which  dismisses  the  plaintiff's  action  as  un- 
founded should  not  award  to  the  defendant 
the  costs  of  a  contestation  au  fond,  when  an 
inscription  in  law  would  have  been  suffidenc 
for  the  purpose  of  the  defence.  —  3*  The 
award  of  costs  may  be  reviewed  in  appeal 
when  it  violates  a  principle  or  a  podtiTe 
rule  of  law.  McDowell  v.  WHeock,  16  Que. 
K.  B.  459. 

Evidence  to  establish — ^Moneys  contri- 
buted by  partners — Assets — ^Account — ^Disso- 
lution. Meyers  v.  Debolt  (N.W.T.),  2  W. 
L.  R.  452. 

Evidence  to  establish — Registered  de- 
claration—R,  S.  O.  1897  c.  152— Apj^ica- 
tion  to  banking  business — ^Partnership  in  fact 
— Estoppel — Holding  out — Character  in  which 
moneys  received — Misapplication — Following 
moneys.  OakviUe  v.  Andrew,  3  O.  W.  R. 
820,  6  O.  W.  R.  454,  10  O.  L.  R.  700. 

Executors  and  tmstees — Partners  — 
Assets  employed  in  trade — Action  by  cestui 
que  trust  for  account  of  profits — Debt  not 
called  in  by  executor — Payment  of  interest  — 
Election — ^Acquiescence.       Carrell  v.  Aitket^, 

5  E.  L.  R.  477. 

Father  and  son.]  —  Plaintiffs  brought 
action  to  recover  $1,395.13  and  interest, 
being  the  amount  of  certain  money  orders 
alleged  to  have  been  drawn  by  John  Maogfaan 

6  Son  as  agent  for  plaintiffs,  and  also  m- 
demnity  in  respect  of  another  order  not  ac- 
counted for.  Defendant  John  Mangfaaa 
denied  any  agency  either  by  him  or  his  firm 
for  plaintiffs,  and  asserted  that  the  agency, 
if  any,  was  with  his  son  individually,  and 
also  denied  that  the  son  was  a  member  of  the 
firm  or  had  any  right  to  sign  the  name  John 
Maughan  &  Son.  At  the  trial  the  action  was 
dismissed.  Divisional  Court  entered  judr- 
ment  against  both  defendants  with  costs,  on 
the  ground  that  the  father  had  held  out  his 
son  as  a  partner  under  circumstances  as  to 
justify  a  jury  in  -finding  that  plaintiff  knew 
of  it  and  believed  that  son  was  a  partner. 
Judgment  of  Riddell,  J.,  28th  May,  1909,  re- 
versed. Dominion  Express  Co,  v.  MaugkM 
(1910),  15  O.  W.  R.  237;  20  O.  I...  i...    xO, 

Firm  of  real  estate  as^nts Rti^ 

tration  of  certificate  of  co-partnership,]  — 
Defendants  G.,  M.,  and  C.  formed  a  real 
estate  and  insurance  co-partnership,  a  cer- 
tificate thereof  being  registered.  M.  and  C. 
withdrew  and  assigned  their  interest  to  B.* 
while  G.  continued  tlie  business  with  de- 
fendant S.  as  manager.  S.  having  been  in- 
structed by  A.  to  get  a  tenant  in  his  placf. 
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obtained  plaintiff,  who  paid  S.  $325  as  a 
deposit  on  account  of  rent,  if  bis  offer  ac- 
cepted. Plaintiff's  offer  not  having  been  ac- 
cepted, and  never  taking  possession,  he  now 
amed  for  %ii25.  Judgment  against  6.  The 
partnership  not  being  a  trading  one  it  was 
minecessary  to  register  same.  M.  and  C.  not 
beins  required  to  register  a  new  certificate  on 
their  withdrawal,  are  not  liable  to  plaintiff. 
8tiU  V.  Artt  d  Crafts  Limited^  13  O.  W.  R. 
730. 


▼easel — Master  and  owners  — 
Construction  —  Evidence,]  —  Plaintiff,  the 
master  of  a  fishing  vessel,  sued  for  damages 
for  wrongful  dismissal  and  breach  of  contract. 
He  claimed  that  he  was  to  have  two  fishing 
tripe,  each  on  shares,  but  failed  to  establish 
any  such  agreement  Action  dismissed. 
saver  V.  Bums,  7  B.  L.  R.  513. 

rogeiga  Judgment  —  Corporation  — 
Action — Judgment  —  Estoppel  —  Service  — 
Execution  —  Issue,] — A  Judment  was  re- 
covered by  the  plaintiff  in  Quebec  against 
certain  defendants  sued  and  described  as  "  La 
Gompagnie  de  Publication  Le  Temps,'*  a  cor- 
poration having  its  head  office  in  Ottawa, 
Ontario,  in  an  action  for  libel.  There  was 
no  incorporated  company  in  Ontario  of  that 
name,  but  a  partnership  in  that  name  was 
resistered  in  Ottawa,  the  partners  being  F. 
M.  and  his  wife.  This  action  was  begun  by 
writ  of  summons  specially  indorsed  with  a 
claim  for  the  amount  of  the  Quebec  judgment. 
The  writ  was  served  upon  F.  V.  M.,  the  man- 
ager of  Le  Temps  Publishing  Ck>.,  but  with- 
out the  notice  in  writing  required  by  Rule 
224,  informing  him  in  what  capacity  he  was 
served.  Le  Temps  Publishing  Co.  appeared 
by  the  name  mentioned  in  the  writ  as  if  sued 
as  a  corporation,  and  the  plaintiff  obtained 
a  sommary  judgment  against  the  defendants, 
and  afterwards  an  order  to  examine  F.  M.  as 
a  partner  in  what  was  now  called  the  defend- 
ant partnership.  Upon  a  motion  by  the 
l^aintiff  for  leave  to  issue  execution  against 
F.  M.  and  his  wife,  as  members  of  the  part- 
nership, an  issue  was  directed  to  determine 
whether  they  were  members  and  liable  to 
execntion: — Held^  that  it  must  be  taken  that 
the  judgment  in  this  jurisdiction  was  re- 
covered against  a  partnership  and  not  against 
a  corporation.  If  the  Quebec  judgment  was 
to  be  regarded  as  one  against  a  corporation, 
and  therefore  not  capable  of  being  thp  foun- 
dation of  an  action  thereon  against  a  partner- 
ship firm  of  the  same  name,  that  objection 
should  have  been  taken,  but  was  not,  on  the 
motion  for  summary  judgment.  On  that 
motion  it  might  have  been  shewn,  but  was 
not,  that  there  never  had  been  an  effective 
service  of  the  writ  upon  the  firm,  or  the  firm 
miglit  have  moved  to  set  aside  the  faulty 
service  on  the  manager.  Neither  of  these 
courses  having  been  taken,  there  was  an  un- 
impeached  judgment  against  a  firm,  which 
coold  not  be  attacked  in  a  collateral  pro- 
ceeding; and  it  was  open  to  the  plaintiff  to 
apply  under  part  (2)  of  Rule  228  for  leave 
to  issue  execution  against  F.  M.  and  his 
wife  as  members  of  the  firm ;  and,  as  they 
disputed  their  liability,  the  question,  not 
of  the  validity  of  the  judgment,  but  of  their 
liability  as  members  of  the  firm  to  execution 
thereon,  should  be  determined  by  the  issue 
directed.  Gibson  v.  Le  Temps  Puhlishing 
Co.,  24  C.  li.  T.  21,  6  O.  L.  R.  600,  2  O.  W. 
R.  1122. 


Fraad  of  partner — Discount  of  promis- 
sory note  of  firm  for  private  account  — 
Alteration  in  indorsement — Holder  for  value 
without  notice — Bank  put  upon  inquiry,] — 
A  bank,  with  knowledge  that  the  partnership 
is  a  non-trading  one,  have  no  right  to  dis- 
count for  one  of  the  partners  for  his  own 
purposes  a  promissory  note  made  in  favour 
of  the  firm,  although  indorsed  in  the  name 
uf  the  firm,  and  will  be  liable  to  account  to 
the  other  partners  for  his  share  of  the  pro- 
ceeds, in  the  absence  of  circumstances  creat- 
ing an  estoppel.  Levinson  v.  Lane,  13  0.  B. 
N.  S.  278 ;  Fisher  v.  Linton,  28  O.  R.  322, 
and  Garland  v.  Jaoomb,  L.  R.  8  Ex.  216, 
followed. — 2.  The  conversion  of  a  special  in- 
dorsement on  a  promissory  note  into  an  in- 
dorsement in  blanb  by  striking  out  the  words 
"Pay  to  the  ordec  of  the  Home  Bank  of 
Canada,"  above  the  signatures  by  the  firm 
and  the  individual  partners  on  the  back,  was 
a  circumstance  sufficient  to  put  the  bank  on 
inquiry  as  to  the  right  of  one  of  the  partners 
to  discount  it  for  himself.  Pickup  v.  Northern 
Bank,  18  Man.  L.  R.  675,  9  W.  L.  R.  173,  10 
W.  L.  R.  589. 

Fraad  of  partner — Discount  of  promis- 
sory notes  of  nrm  for  private  account — Banks 
and  banking  —  Notice  to  bank  —  Material 
alteration — Suspicious  circumstances  putting 
bank  on  inquiry  —  Authority  of  defrauded 
partner — Conduct — Estoppel  —  Ratification 
— ^Counterdaim — Promissory  note  —  Delay 
in  demanding  payment.  Pickup  v.  Northern 
Bank,  9  W.  L.  R.  173. 

Funds  in  bank — Parties.] — In  an  action 
to  dissolve  a  partnership,  the  only  means  of 
bringing  the  facts  which  give  rise  to  the 
dissolution  to  the  knowledge  of  the  bankers 
in  whose  hands  are  deposited  the  funds  of 
the  society  is  by  making  the  bankers  parties 
to  the  action.  Bouchard  v.  Plamondon,  16 
Que.  S.  C.  483. 

Goods  sold  and  dellTered  to  —  Dis- 
solution— New  firm  with  old  name — Notice  of 
dissolution  —  Judgmen  t  hy  default.  ]  — Plain- 
tiffs sold  and  delivered  goods  to  a  partnership 
firm,  then  the  partnership  dissolved,  and  a  new 
partnership  was  organized  under  old  name. 
Notice  of  the  dissolution  was  given  plaintiffs, 
but  they  forgot  about  it.  The  new  firm  be- 
came insolvent,  and  plaintiffs  proved  their 
claim  against  the  insolvent  partnership  under 
the  impression  that  it  was  the  old  firm.  Later 
plaintiffs  learned  that  defendant  was  not  a 
member  of  the  insolvent  partnership.  Then 
they  brought  action  against  defendant: — 
Held,  that  plaintiffs  were  entitled  to  recover 
on  the  ground  that  it  was  incumbent  on  de- 
fendant to  prove  such  facts  as  would  raise 
the  inference  that  the  creditor  had  agreed  to 
discharge  his  claim  against  him  and  accept 
the  new  firm  as  his  debtors.  Scare  v.  Jar- 
dine  (1882),  7  A.  C.  345,  distinguished. 
Judgment  of  Riddell,  J.,  at  trial.  8  Dec., 
1908,  affirmed.  Cluff  v.  N orris  (1000),  14 
O.  W.  R.  693,  1  O.  W.  N.  54,  IS)  O.  L.  R. 
457. 

Holding  oat — Es toppel — Ratification,  1 — 
Goods  were  ordered  from  the  plaintiff  by  O. 
as  for  the  firm  of  O.  &  T.  and  received  by  O., 
but  there  was  in  fact  no  partnership.  T., 
however,  after  the  goods  had  been  given  to  O., 
went  to  the  plaintiff's  store,  and  by  his  con- 
versation led  the  plaintiff  to  believe  that  there 
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was  a  partnership : — Held,  that  T.  was  not 
estopped  from  shewing  the  fact  to  be  other- 
wise, bat  that  he  had  ratified  the  agency  of 
O.,  and  the  plaintiff  was  entitled  to  succeed. 
Orady  v.  Olsen,  20  C.  L.  T.  193. 

Holding  out — Evidence — Admisaiotis  — 
tHnding  of  trial  Judge  —  Ratification — Con- 
mderazion  —  EstoppcL] — O.  purchased  goods 
from  the  plaintiff  on  the  credit  of  a  partner- 
ship, which  he  represented  to  the  plaintiff 
existed  between  himself  and  the  defendants. 
The  trial  Judge,  on  contradictory  evidence 
of  the  statements  and  conduct  of  the  defend- 
ant after  the  goods  were  supplied,  accepted 
the  plaintiffs  version  of  what  took  place,  and 
held  that  the  admissions  of  the  defendant 
established  a  partnership.  On  appeal,  the 
Court,  while  feeling  bound  to  accept  the  trial 
Judge's  view  as  to  the  credibility  of  the 
witnesses,  was  of  the  opinion  that  the  evi- 
dence did  not  establish  a  partnership,  but 
established  a  ratification  by  the  defendant. 
Per  curiam :  A  ratification  is  not  a  contract ; 
it  is  the  adoption  of  a  contract  previously 
made  in  the  name  of  the  ratifying  party,  and 
it  requires  no  consideration  to  support  it. 
The  dissenting  judgment  of  Martin,  B.,  in 
Brook  V.  Hook,  L.  R.  6  Ex.  89,  must  be  taken 
as  an  accurate  statement  of  law.  Scott  v. 
Bank  of  New  Brumwick,  23  S.  C  R.  277, 
followed.  A  statement  by  T.,  made  after 
the  goods  w^ere  supplied,  that  he  and  the  de- 
fendant were  partners,  would  not, — though 
a  "  holding  out "  to  the  same  effect  made  ^ 
fore  the  goods  were  supplied  would, — consti- 
tute an  estoppel.  Qrady  v.  Tiemey,  20  C. 
L.  T.  193,  4  Terr.  L.  R.  133. 

Incorporated  eompany  —  Pleading  — 

Reply  —  Departure.] — Action  against  two 
men,  jointly  and  severally,  charging  them  as 
having  carried  on  business  under  the  firm 
name  of  the  "  O.  P.  &  L.  Co.,"  to  recover  the 
amount  of  a  bill  o'f  exchange  accepted  in  the 
name  of  the  company  by  its  president  (one  of 
the  defendants)  and  secretary  (not  a  defend- 
ant). The  defendants  pleaded  denying  the 
alleged  partnership,  alleging  that  the  com- 
pany was  duly  incorporated,  and  that  it  only 
was  liable  to  the  plaintiff.  The  plaintiff  re- 
plied that  the  company  was  composed  in 
reality  of  the  two  defendants  only,  who  were 
incorporated  to  limit  their  liability  to  credi- 
tors : — Held,  that  the  plaintiff  could  not  thus 
by  reply  attack  the  letters  patent  incorporat- 
ing the  company,  when  their  cancellation  was 
not  originally  asked  in  the  action.  Blots  v. 
Fortier,  3  Que  P.  R.  254. 

Insolvency — Action  to  set  aside  a  bill  of 
sale  and  for  an  accounting — Execution  credi- 
tor —  Seizure  of  stock  for  rent  —  Sale  by 
bailiff— Fraud— Pleading.  Pitts  v.  Campbell 
(N.S.  1910),  9  E.  L.  R.  10. 

Insolvency  —  Notice  to  creditors,]  — 
Where  the  assets  of  a  partnership  are  in 
Court  for  distribution  in  the  advertisement 
calling  for  creditors*  claims  to  be  filed,  the 
creditors  of  the  individual  partners  should  be 
notified  as  well  as  those  of  the  co-partnership, 
although  the  latter  will  be  entitled  to  be  paid 
first,     Irvine  v.  Hervey,  5  E.  L.  R.  578. 

Insolvency  —  Receiver  —  Assets — Dis- 
tribution— Notice  to  creditors.  Irvine  v. 
Hervey,  5  E.  T..  R.  578. 


Interest  in  quarry  —  Contract — Oo«- 
struction — Moneys  due  for  rock  fdkcm  pnor 
to  agreement — Assignment  of  interest  in— 
Contribution  to  expenses,] — ^Action  for  8 
declaration  of  plaintiff's  interest  in  a  certun 
quarry : — Held,  that  he  is  not  entitled  to 
share  in  moneys  received  by  defendant  except 
on  the  term  of  contributing  one-third  sbaif 
of  the  moneys  expended  by  the  defendant  in 
prosecuting  the  claim  to  both  land  and  nmney. 
Covlthard  v.  Sinclair,  11  W.  U  R,  215. 

Judgment  —  Ej^ecution  against  partners 
— Husband  and  tcife — Separate  eetate — Dis- 
solution of  partnership — Registered  dedara- 
tion,] — A  man  and  wife  made  a  statotoiyde^ 
claration  under  R.  S.  O.  1897  c.  152.  that  they 
were  partners.  A  judgment  was  recovered 
against  the  firm.  Wife  set  up  that  she  was 
incapable  of  becoming  a  partner  of  her  hus- 
band : — Held,  that  a  registered  declaration 
signed  by  the  husband  only  that  the  partner- 
ship had  been  dissolved  was  no  evidence  of 
his  favour  and  that  the  wife  was  predoded 
from  setting  up  that  she  was  incapable  of 
becoming  a  partner  of  her  husband.  Execu- 
tion against  the  wife  limited  to  her  separate 
estate.  Oibson  Y.  L/e  Temps  Publishung  Cc» 
25  0.  L.  T.  40.  8  O.  L.  R.  707. 

Judgment  —  Settlement  —  Acoounting. 
West  V.  Benjamin,  1  O.  W.  R.  212. 

Judgment   against   partner  —  Atteeh- 

ment  of  interest  —  Dissolution — Receiver.] — 
The  fact  that  a  judgment  has  been  raidered 
against  a  member  of  a  partnership,  and  that 
an  attachment  in  the  hands  of  the  firm  has 
been  maintained  for  the  share  the  partner 
has  in  the  firm,  does  not  operate  the  dinolii- 
tion  of  the  partnership  de  plein  droit,  and 
does  not  justify  the  appointment  of  a  liqai- 
dator.     Client  v.  Salhamy,  9  Que.  P.  R.  99. 

Judgment  against  symdieate — ^Motion 
for  leave  to  issue  execution  against  members 
— Ruf^  228  (2) — Judgment  acainst  member 
or  partner  individually.  McKim  v.  CdMt 
Nipigon  Syndicate  d  CampbeU,  12  O.  W,  R 
717,  780. 

Tiauds  of — Transfer  to  one  partner  — 
Alienation — Cancellation  of  lease!] — ^A  part- 
nership had  made  a  lease  of  land  with  a 
stipulation  that  in  case  of  sale  the  lease 
should  be  cancelled  after  notice.  The  firm 
being  afterwards  dissolved,  a  transfer  of  this 
land  was  made  by  the  firm  to  the  plaintiff, 
one  of  the  partners,  who  engaged  to  pay  a 
sum  of  money  to  the  other  partner  ajid  to 
pay  the  debts  of  the  firm: — Held^  that  the 
plaintiff  must  be  regarded  as  having  been  the 
owner  when  the  lease  was  ezecaled.  The 
transfer  of  the  land  to  him  had  only  the  effiect 
of  confirming  his  right.  Therefore  it  wu 
not  an  alienation,  and  the  event  upon  which 
cancellation  of  the  lease  conld  be  ordered  had 
not  taken  place.  LangMs  v.  Dmbray,  17 
Que.  S.  C.  328. 

Idmited  partnersUp — Special  partner 
— Contribution — Cash  —  Interest  in  preriotu 
partnership,] — The  contribution  of  a  special 
partner  must  be  in  actual  cash  paid  at  the 
time  of  the  formation  of  the  limited  partner- 
ship. The  provisions  of  Art  1872,  C.  (X 
which  require  that  the  contribution  of  a 
special  partner  shall  be  '*  in  cash  paymeDts,** 
are   not   complied    with    where   the  dream- 
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stances  are  as  follows.  A  person  became  a 
special  partner  in  a  firm,  for  the  term  of  one 
jear.  At  the  end  of  the  year  a  new  partner- 
ship was  formed,  without  liquidation  of  the 
pre-existinjc  business,  and  while  there  were 
debts  of  the  first  firm  outstanding.  The 
special  partner  became  a  special  partner  in 
the  second  firm,  and  his  contribution  was 
stated  in  the  certificate  at  $561,  in  goods 
then  in  the  possession  of  the  firm.  Barry  V. 
Hameh  26  Que.  S.  C.  265. 

Loss  of  capital — Depreciation  in  ma- 
rJkinery.l — Where  under  a  partnership  agree- 
ment a  partner  gave  to  the  partnership  busi- 
ness his  time  and  skill,  and  the  use  of,  but 
not  the  property  in,  certain  machinery,  in 
consideration  of  a  weekly  salary,  and  one-half 
of  the  net  profits  of  the  business : — Held,  that 
he  was  not  entitled  to  an  allowance  for  the 
depreciation  in  the  value  of  the  machinery 
arising  from  ordinary  wear  and  tear  on  the 
taking  of  the  partnership  accounts,  as  a  loss 
to  him  of  capital  put  into  the  business.  Law- 
ion  Sato  Co.  Y.  Machum,  21  C.  L.  T.  133,  2 
N.  B.  Eq.  R.  191. 

IfOsaes — Contribution  inter  se,] — By  an 
agreement  between  the  plaintiffs  and  defend- 
ant it  was  provided  that  the  defendant,  who 
was  carrying  on  the  business  of  manufactur- 
ing wire  fencing,  should  furnish  machines, 
in  which  he  had  patent  rights,  for  the  purpose 
of  carrying  on  the  business  of  manufacturing 
and  selling  wire  fencing;  that  he  should  de- 
vote his  time  and  energy  to  furthering  the 
interests  of  the  business;  that  the  machines 
and  patent  rights  therein  should  be  security 
for  money  advanced  by  the  plaintiffs;  that 
the  plaintiffs  should  advance  to  the  defend- 
ant fSOO,  purchase  wire  needed  for  manufac- 
turing, and  pay  wages,  etc,  in  consideration 
of  a  commission  of  five  per  cent  on  all  pur- 
chases and  advances ;  that  the  plaintiffs 
shonld  furnish  space  on  their  premises  for  the 
basiness  at  a  yearly  rent ;  that  the  defendant 
should  receive  a  weekly  salary;  that  the 
plaintiffs  should  attend  to  the  ofiice  work  of 
the  business,  for  which  they  should  be  paid 
a  weekly  sum ;  that  the  net  profits  of  the 
basiness  should  be  divided ;  that  the  business 
shoald  be  conducted  under  a  company  name ; 
and  that  the  agreement  should  continue  for 
<ine  year,  when  the  plaintiffs  could  purchase 
a  half  interest  in  the  business  and  patent 
rights  of  the  defendant  or  continue  the  busi- 
ness for  a  farther  term.  The  basiness  re- 
salted  in  a  loss : — Held,  that  the  parties  were 
partners  inter  »e,  and  should  share  equally  in 
the  losses  of  the  business.  Ijawton  ^aw  Co. 
V.  Maehum,  2  N.  B.  Eq.  R.  112. 

Metkod  of  tafciii^  aoooimts  —  Con- 
stmetion  of  partnership  articles  —  Yearly 
ucoountinff  and  dividing  of  profits — Net  pro- 
reed» — Interest.} — On  a  special  case  stated 
for  the  opinion  of  the  Ck>art  in  a  partnership 
action,  held,  that  the  accounts  were  to  be 
made  up  and  the  profits  divided  "  per  annum." 
'^rfae  defendant  is  not  entitled  to  make  up  any 
deficiencies  in  his  share  of  the  profits  in  one 
year  oat  of  the  snrplus  earned  in  another 
year.  "  Net  proceeds  *'  are  simply  gross  pro- 
ceeds, less  running  expenses.  No  interest 
allowed  as  between  partners.  Tunstall  v. 
McKechnie,  10  W.  L.  R.  372. 


deal — Agreements   —   Evidence 
as  to  terms — Not  clear — Action  to  establish 


partnership — Not  proved — Action  dismissed 
— Costs.] — Plaintiff  brought  action  for  a 
declaration  that  he  was,  and  is,  a  partner  in 
the  acquisition  and  sale  of  certain  mining 
claims  and  entitled  to  one-half  the  profits 
derived  from  defendant  Waldman*8  dealings 
with  said  lots ;  and  that  a  certain  agreement 
was  obtained  by  fraud,  misrepresentation  and 
deceit,  and  for  an  account. — Sutherland,  J., 
held,  that  while  it  seemed  clear,  from  the 
evidence,  that  the  plaintiff  was  to  get  some 
interest  in  the  property  or  remuneration  from 
the  defendant,  he  could  not  find,  on  the  whole 
evidence,  that  a  partnership  had  been  made 
out,  or  that  the  agreement  with  respect  to  the 
same,  which  plaintiff  set  up,  had  been  proved- 
That  the  agreement  of  August  17th,  1909, 
was  binding  upon  the  plaintiff  and  could  not 
be  set  aside.  Action  dismissed  with  costs. 
Pierce  v.  WaJdman  d  WaldTman  Silver  Mines 
Co.  (1010),  17  O.  W.  R.  419,  2  O.  W.  N.  258. 

Mining  properties  —  Release  obtained 
through  fraud  and  misrepresentation  —  Re- 
lease set  aside.] — Action  to  enforce  an  agree- 
ment dated  3rd  Jan.,  1908,  whereby  defendant 
granted  a  one-half  interest  in  net  profits  of 
all  his  mining  undertakings  in  the  Montreal 
River  district,  and  to  set  aside  a  release 
obtained  from  plaintiff,  alleged,  through  fraud 
and  misrepresentation,  and  for  an  account 
and  winding-up  of  the  partnership  business : 
— Held,  that  the  so-called  release  or  convey- 
ance or  settlement  of  1st  Feb.,  1909,  should 
be  set  aside,  and  that  the  partnership  under 
the  first  agreement  be  terminated  and  de- 
termined as  of  1st  Feb.,  1909,  save  as  to 
certain  mining  properties  and  ascertaining 
profits  and  taking  accounts  between  parties. 
Reference  to  local  master  at  Ottawa  to  take 
account  of  partnership  dealings  between 
parties,  and  of  dealings  of  defendant  since 
3rd  Jan.,  1908,  in  mining  lands,  and  mining 
rights,  and  mining  properties,  and  interests 
acquired  by  defendant  in  what  was  on  that 
date  the  Montreal  River  district.  Costs  of 
reference  and  further  proceedings  reserved. 
Gorman  v.  Morrow  (1910),  15  O.  W.  R.  394. 

Miming  prospectors  —  Construction  of 
articles  —  Dissolution — Notice.  Letois  v. 
Banville,  3  O.  W.  R.  20. 

Mining  syndicate — lAability  of  syndi- 
cMe  wcmoer.] — Action  to  recover  an  adver- 
tising account  from  members  of  a  mining 
syndicate.  The  defendants  purchased  what 
was  called  '*  special  memberships "  in  a 
mining  syndicate,  bat  were  not  entitled  to  a 
membership  until  they  received  a  proper 
certificate.  After  the  receipt  of  the  defend- 
ants' applications,  but  before  the  issue  of 
their  certificates,  the  syndicate  entered  into 
an  advertising  contract  with  plaintiffs,  who 
subsequently  recovered  judgment  against  the 
syndicate  and  its  manager.  Not  recovering 
from  these,  this  action  was  brought: — Held, 
that  defendants  not  liable,  the  applications 
not  making  them  partners.  McKim  v.  Bijfel 
(1909),  13  O.  W.  R.  726;  affirmed,  14  O.  W. 
R.  41,  19  O.  L.  R.  81. 

NoB-regiatratioii — Action  for  pentUty- — 
Affidavit — ttequirements  of — Pleading  —  De- 
claration.]— In  a  qui  tarn  action  for  failure 
to  register  a  partnership,  it  is  not  necessary 
to  state  the  whole  declaration  in  the  affidavit, 
but  only  to  make  such  a  summary  statement 
as  will  be  necessary  to  shew  that  in  making 
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the  affidavit  the  plaintiff  was  referring  to 
the  same  matter  as  is  stated  in  the  declara- 
tion.— 2.  'the  words  **  carry  on  business  *' 
sufficiently  designate  a  commercial  or  trading 
business  in  the  sense  of  Arts.  1834  and  18^(4 
(a),  C.  C,  especially  where  it  is  further 
alleged  that  the  defendant  acted  in  violation 
of  those  articles.-^J.  The  ^ord  **  alone  "  suffi- 
ciently indicates  that  the  defendant  was  not 
associated  in  partnership  with  any  other  per- 
son.—4.  The  word  '*  transmit "  a  declaration 
is  not  sacramental*  and  the  word  **file**  nuiy 
be  substituted  therefor. — 5.  The  name  *'  Roth- 
holz,  Sponging  Co.,"  used  as  a  business  name 
is  manifestly  such  a  name  as  is  referred  to 
in  s.  5636,  R.  S.  Q.  Bull  v.  Lanigan,  3  Que. 
P.  R.  329,  19  Que.  S.  C.  30. 

Non-registration  —  Penalty — Joinder 
of  claims  against  both  partners — Exception 
to  form,] — An  action  by  which  the  pewilty 
of  $400  is  claimed  from  two  partners  jointly 
for  non-registration  of  their  partnership,  im- 
properly joins  two  distinct  causes  of  action, 
and  will  be  dismissed  on  execution  to  the 
form.    Monty  v.  Ouimet,  8  Que.  P.  R.  153. 

Noto  given  in  settlement  of  part- 
nership  transaction  —  Counterclaim  for 
partnership  account — Opening  up  stated  ac- 
count— Laches.] — Action  on  a  promissory 
note.  Plaintiff  has  not  established  a  stated 
account  comprehending  all  partnership  trans- 
actions. Error  in  partnership  accounts  was 
proved.  Defendant  is  entitled  to  a  general 
account.  There  were  no  laches.  York  v. 
Powell,  10  W.  L.  R.  407,  2  Alta.  L.  R.  58. 

Offer  of  partner  to  sell  share — Ac- 
ceptance— Specific  performance — Covenant  — 
Restraint  of  trade — Securitv.  Pilgrim  v. 
Cummer,  2  O.  W.  R.  443. 

Operation  of  farm  —  Seizure  of  crop 
under  ewecution  against  one  partner--Olaim 
by  other  partners  —  Cl^im  by  vendor  oj 
land    under    agreement    to    share    in    crop 

—  Bills   of  Sale  Act,   s,   39  —  Interpleader 

—  Satisfaction  of  interest  of  execution 
debtor  —  Right  to  remainder  of  crop.] — In 
1908  C.  agreed  to  sell  a  half-section  of  land 
to  T.  and  T.'s  wife  and  son.  The  purchase- 
money  was  to  be  paid  in  annual  instalments 
with  interest,  and  the  purchasers  covenanted 
to  seed  the  land,  sell  the  crop,  and  apply 
one-half  the  proceeds  in  payment  of  interest, 
taxes,  and  principal  to  C..  and  keep  the  other 
half  for  themselves.  Before  the  wheat  crop 
of  1909,  1,540  bushels,  was  threshed,  it  was 
seized  by  the  sheriff  under  executions 
against  T.  The  crop  was  then  threshed, 
and  the  expenses  of  threshing  paid  by  a 
sale  of  part  of  it.  The  remainder  of  the 
wheat,  except  exemptions  on  the  part  of  T., 
was  sold  by  the  sheriff,  and  the  first  execu- 
tion creditor  was  paid.  There  then  remained 
in  the  sheriff's  hands  the  proceeds  of  592 
bushels,  which  he  was  about  to  apply  on 
the  execution  of  the  plaintiff  S.,  when  the 
money  was  claimed  by  C.  and  T.*s  wife  and 
son ;  an  interpleader  issue  was  then  ordered 
to  be  tried.  Upon  the  trial  it  appeared  that 
the  purchasers  had  each  a  third  interest  in 
the  land.  Both  father  and  son  worked  at  put- 
ting in  and  harvesting  the  crop,  while  the  wife 
worked  outside,  as  well  as  kept  the  house. 
They  were  each  to  get  one-third  of  one-half  of 


the  crop: — Held,  that  the  land  could  not  be 
considered  as  partnership  property,  but  would 
belong  to  the  purchasers  as  tenants  in  com- 
mon; partnership  could  consist  only  in  the 
working  of  the  land  and  the  sharing  of  the 
profits;  and,  upon  the  evidence,  there  was  a 
partnership  by  which  the  3  had  equal  sharM 
in  the  profits  arising  from  the  operation  of 
the  farm. — Manitoba  Mortgage  Co.  v.  Bank 
of  MontreiO,  17  S.  C.  R.  692.  followed.— 
Held,  also,  that  T.  having  been  allowed  his 
exemptions  and  the  first  execution  against 
him  having  been  paid  out  of  the  crop,  he 
had,  as  against  his  partners,  received  his  full 
share,  and  he  had  no  Interest  in  the  592 
bushels,  and  his  second  creditor,  S.,  had  no 
claim  upon  the  proceeds  of  the  596  bushels, 
as  his  execution  took  effect  only  oiion  the 
interest  of  his  execution  debtor. — Held^  also, 
that  if  s.  39  of  the  Bills  of  Sale  Act.  R.  S. 
M.  1902,  c.  11,  which  makes  void  a  security 
taken  upon  growing  crops  or  crops  to  be 
grown,  applied,  the  execution  creditor.  S., 
could  take  no  advantage  from  it;  for.  as 
against  T.*s  partners,  the  issue  must  be 
found  against  him  (S.),  without  regard  to 
the  claim  of  C — Held,  also,  that  S.  not  be- 
ing in  a  position  to  claim  the  proceeds  of 
the  592  bushels,  and  T.'s  partners  admitting 
that  G.'s  claim  was  valid  and  prior  to  theirs, 
C.  was  entitled  to  judgment  upon  the  issue 
to  the  extent  of  his  one-half  interest  in  the 
crop,  after  deducting  the  cost  of  threshing, 
and  T.'s  son  to  any  balance  remaining,  T.*s 
wife  not  having  appealed  from  the  judgment 
at  the  trial  in  favour  of  S. — Judgment  of 
Locke,  Ck).C.J.,  reversed.  Smith  v.  Thiesen 
(1910),  15  W.  L.  R.  709.  20  Man.  L-  R 
120. 

Oral  eontraet  —  Purchase  and  sale  of 
timber  liQiits — Interest  in  land — Statute  of 
Frauds  —  Part  performance  —  Findings  of 
jury.  Hoef/ler  v.  Irwin,  2  O.  W.  R.  714* 
4  O.  W.  R,  172. 

Ostensible  partnerskip  —  Infancy  — 
Preference  of  firm  creditor  over  creditor  of 
individual  partner,] — One  of  the  defendants, 
who  were  carrying  on  business  ostennbly  in 
partnership,  was  indebted  to  the  plaintiffs  for 
goods  supplied  to  the  firm  in  the  belief  of  an 
existing  partnership.  The  alleged  firm  con- 
sisted of  two  brothers,  one  of  whom  was  tn 
infant,  who  though  not  in  reality  a  partner, 
held  himself  out  to  be  one : — Held,  that,  not- 
withstanding the  infancy,  and  the  non-exist- 
ence of  the  partnership  as  a  fact,  it  must  so 
far  as  the  plaintiffs  were  concerned,  be 
deemed  to  be  one,  and  that  the  plaintiffs  were 
entitled  to  recover  their  indebtedness  out  of 
the  assets  of  the  ostensible  firm  in  priority  to 
a  debt  owed  individually  by  the  adult  mem- 
ber of  the  reputed  partnership.  CodviUs 
Georgeson  Co.  v.  Smart,  10  O.  W.  R.  46fi. 
15  O.  L.  R.  357. 

Partner,   creditor  of  Ubi  co-partner 

for  the  purposes  of  the  partnership,  cannot 
sue  the  latter  for  a  fixed  amount  by  alleging 
that  he  has  not  fulfilled  the  conditions  of 
the  agreement,  but  his  remedy  lies  in  action 
pro  socio  or  an  action  to  dissolve  the  part- 
nership. OUier  v.  Hadley  (1910),  17  R  I- 
n.  s.  15.  39  Que.  S.  G.  166. 

Payment    by    one    partner    to    tke 
other   —   Dispute   as   to   payment — Actien 
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aaainst  executrix  of  deceased  partner — Evi- 
dence —  Oni«.] — Plaintiff  brought  action 
against  executrix  of  his  deceased  brother's 
will  to  recover  $355  and  interest  alleged  to 
have  been  paid  the  deceased  brother  as  his 
half  interest  in  a  cheque  for  $750  given  to 
plaintiff  by  a  customer  of  the  partners.  The 
said  cheque  was  not  paid  when  presented. 
Clute,  J.,  held,  that  the  plaintiff  had  failed 
to  shew  that  the  money  had  in  fact  been  paid 
to  deceased  partner  and  dismissed  the  action. 
GameU  v.  Qamett  (1910),  16  O.  W.  R.  271. 

Payment  of  debt  by  partner — Suhro- 
gaiicm,] — Under  the  principles  of  the  com- 
mon law  as  it  obtains  in  England  and  in 
Ontario  a  partner  who  pays  a  partnership 
debt  cannot  be  subrogated  to  the  rights  of  the 
creditor  against  his  co-partner. — The  law  as 
applied  in  similar  cases  by  the  Courts  of 
Quebec  and  of  the  United  States  discussed. 
Re9  Y.  Connor,  26  C.  L.  T.  527,  10  Ex.  C.  R. 
183. 


mining  operations — Evidence 
to  establish  partnership  agreement — Statute 
of  Fraads — Refusal  to  carry  out  agreement — 
Damages.  Cameron  v.  Sutiles,  7  W.  L.  R. 
680. 

Pleadlnc — Replu — Ohligaiion  to  pay  for 
goods  purchased  by  partner  before  partner- 
ship— Fraud  —  Formation  of  partnership  — 
Creditors — Capital — Assignment  —  Personal 
debt  of  partner,] — A  plaintiff  cannot,  by  a 
special  reply,  reform,  complete,  or  modify  his 
declaration. — 2.  One  who,  not  being  a  pur- 
diaser,  obtains  goods  which  have  not  been 
paid  for,  does  not  thereby  incur  an  obligation 
to  pay  for  them. — 3.  A  partnership  can  be 
annulled  as  having  been  contracted  in  fraud 
of  tbe  creditors  of  one  of  the  partners,  only 
if  its  formation  caused  the  creditors  prejudice, 
and  if  he  with  whom  their  debtor  contracted 
knew  at  the  time  of  Its  formation  that  it 
would  cause  such  prejudice. — 1.  A  creditor 
who  is  in  a  position  to  bring  an  action  to  set 
aside  a  transaction  as  fraudulent,  has  no 
right  to  claim  from  a  third  person,  who  has 
dealt  with  his  debtor,  payment  of  what  the 
debtor  owes  him. — 5.  An  act  by  which  a  per- 
son forming  a  partnership  puts  in  capital 
constituting  all  the  property  he  has,  is  not 
an  act  d  titre  universel. — 6.  An  assignment, 
even  ^  titre  universel,  does  not  impose  upon 
the  assignee  the  obligation  of  paying  the 
debts  of  the  assignor,  unless  the  assignment 
is  made  d  titre  de  donation,  and  not  if  it  is 
made  d  titre  onereuw. — 7.  When  two  part- 
ners are  sued  jointly  and  severally  and  as 
partners  for  a  debt  alleged  to  be  the  debt  of 
the  partnership,  but  which  is  in  fact  only  the 
personal  debt  of  one  of  the  partners,  the 
partner  debtor  may,  in  such  an  action,  be 
adjudged  to  pay  the  debt.  Judgment  in  21 
Que.  S.  C.  492,  affirmed.  Walker  v.  TjC- 
moureuw,  13  Que.  K.  B.  209. 

Pjraetlee  —  Appearance  as  for — Foreign 
corporation  carrying  on  business  without 
license.  Duthrie  v.  McDearmott,  1  O.  W.  R. 
776. 

Proflt  and  loss — Promissory  note  paid 
by  one  partner — Liability  of  the  other  for 
contribution  —  Gaming  transactions  — 
Criminal  Code,  s.  231.  Brault  v.  Kennedy, 
6  E.  L.  R.  61. 


Profits — Dispute  as  to  shares — Finding  of 
equality.  Graham  v.  Frank  (Yuk-.),  1  W. 
L.  R.  510. 

Promissory  note  —  Joint  liability,] — 
The  obligation  of  the  members  of  a  partner- 
ship who^  sign  a  promissory  note  in  their 
partnership  capacity,  is  joint  and  not  several. 
Drouin  v.  Oauthier,  12  Que.  K.  B.  442. 

Promissory  note  —  Trust  account  — 
Plaintiff  and  defendant  had  been  partners. 
The  former  paid  certain  firm  liabilities  to  the 
bank  and  sought  to  recover  half  so  paid  from 
the  defendant.  Judgment  for  plaintiff. 
Brault  V.  Kennedy,  5  E.  L.  R.  61. 

Promissory  note  signed  in  firm  name 
by  partner  for  aoeommodation  of 
stranger — Absence  of  consideration — Non- 
liability of  firm  and  other  partners — Partner- 
ship Ordinance  (Alta,),  ss.  7,  9,] — Defendant 
A.  sold  his  business  to  defendant  B.,  who 
placed  defendant  C.  in  charge,  conducting  the 
business  under  the  name  of  A.  B.  &  Go. 
Plaintiffs  asked  A.  to  get  B.  to  sign  a  note 
for  their  account,  which  B.  refused  to  do.  A. 
then  saw  C.  and  induced  him  to  sign  the  firm 
name  to  the  note: — Held,  that  even  if  B. 
were  a  partner,  there  was  no  consideration 
for  the  note  and  neither 'the  firm  nor  partners 
are  liable  under  above  sections.  Morris  v. 
Sobey  (1909),  12  W.  L.  R.  558. 

Promissory  notes — Improper  use  of  firm 
name  by  partner — Notice  to  plaintiff,  holder 
of  notes — ^Absence  of  ratification — Liability  of 
firm — Charge  to  jury — Weight  of  evidence — 
Motion  for  new  trial.  Rattenburg  v.  Carter, 
5  E.  L.  R.  149. 

Pnreliase    of    goods    by    partner    — 

Ratification,] — Where  one  of  two  partners, 
without  the  knowledge  of  the  other,  purchases 
goods  in^  his  own  name  or  in  the  name  of  a 
firm  which  he  expects  to  form  afterwards 
in  partnership  with  some  other  person,  in- 
tending to  exclude  the  other  partner  from  the 
contract,  the  latter  cannot  be  made  liable 
upon  the  contract  by  ratification  afterwards, 
although  the  old  partnership  is  continued 
and  the  goods  are  subsequently  taken  into 
stock  and  disposed  of  for  the  benefit  of  the 
firm.  A  man  cannot  be  made  a  party  to  a 
contract  unless  he  who  assumes  to  contract 
does  so  on  behalf  of  that  man ;  and  no  ratifi- 
cation can  be  effectual  unless  the  act  has 
been  done  by  the  agent  on  behalf  of  the 
party  who  ratifies,  or,  in  other  words,  there 
can  be  no  binding  ratification  by  a  person  not 
contemplated  by  the  agent  as  his  principal  at 
the  time  of  entering  into  the  contract.  Wat- 
son v,  Swann,  11  C.  B.  N.  S.  771,  and  Vere 
V.  Ashby,  10  B.  &  C.  288,  followed.  Durant 
V.  Roberts,  [19001  1  Q.  B.  629,  distinguished. 
Fraser  y.  Sweet,  20  C.  L.  T.  2a3,  13  Man.  L. 
R.  147. 

Parohase  of  maohinery — Liability  of 
partner  to  contribute  to  costs  of — Exclusion 
from  partnership.] — The  three  plaintiffs  and 
defendant  purchased  a  threshing  outfit. 
Promissory  notes  were  given  to  the  manu- 
facturers, upon  which  payments  were  made, 
but. owing  to  default  the  manufacturers  re- 
possessed themselves  of  the  outfit,  and  this 
action  was  brought  against  defendant  to 
compel  him  to  contribute  his  share  of  the 
costs  of  the  machine : — Held,  that  there  was 
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a  partnership  which  was  subsequently  dis- 
solved by  mutual  consent.  Reference  to  take 
accounts  between  the  partners.  Bodin  v. 
Ducher,  11  W.  L.  K.  145. 

Purcliase  of  partner**  interest  by 
co-partners  —  Errors  in  statements  — 
Fra/ud.] — In  order  to  avoid  a  dissolution  of 
partnership  and  a  winding-up  of  the  busi- 
ness, the  interest  of  a  partner  in  the  part- 
nership assets  was  purchased  by  his  co-part- 
ners for  an  amount  equal  to  the  profits 
standing  at  his  credit,  his  salary  to  the  time 
of  the  purchase,  and  a  percentage  of  his 
capital  as  shewn  in  the  last  yearly  balance 
sheet,  which  was  based  upon  statements  pre- 
pared under  the  supervision  of  this  partner. 
More  than  two  months  after  the  transaction 
the  plaintiffs  brought  this  action,  alleging 
that  part  of  the  stock-in-trade  had  been  over- 
valued in  the  statements,  and  claiming  re- 
I)ayment  of  part  of  the  purchase  money : — 
Held,  upon  the  evidence,  that  the  purchase 
prit'e  was  arrived  at  as?  a  compromise,  and 
not  as  an  arbitrary  proportion  of  definite 
items,  but  that,  apart  from  this,  as  the 
statements  had  been  prepared  in  good  faith 
and  in  accordance  with  the  uniform  usage 
of  the  business,  the  defendant  was  not  liable. 
Stroud  V.  Wiley,  20  C.  L.  T.  398,  27  A.  R. 
516: 

Pnrohase  of  propert;^  —  Re-sale  at 
profit — Agreement  for  division  —  Considera- 
tion —  Declaration  of  trust.]  —  Upon  in- 
formation supplied  by  the  plaintiff,  the  de- 
fendant purchased  certain  property,  which 
upon  re-sale  yielded  a  surplus  after  meet- 
ing a  liability  the  defendant  had  assumed 
for  the  benefit  of  the  plaintiff's  father.  The 
defendant  promised  the  plaintiff  that  in  the 
event  of  there  being  a  surplus  it  should  be- 
long to  him: — Held,  that  the  plaintiff  and 
defendant  were  not  partners  in  such  a  way 
as  to  entitle  the  plaintiff  to  share  in  the 
profits  from  the  re-sale  of  the  property,  and 
that  the  defendant's  promise,  which  was  not 
a  declaration  of  trust,  was  nudum  pactum, 
Lciffhton  V.  Hale,  25  C.  L.  T.  88,  3  N.  B. 
Kq.   68. 

Affirmed  2  E.  L.  R.  136.  37  N.  B.  R.  545. 

Real  estate  brokers  —  Necessity  for 
registration  —  Action  for  penalty  —  Costs.] 
— A  partnership  of  real  estate  brokers  is 
not  a  partnership  for  trading  purposes,  with- 
in the  meaning  of  s.  3  of  the  British  Colum- 
bia Partnership  Act,  and  a  declaration  of 
partnership  need  not  be  registered.  An  ac- 
tion to  recover  a  penalty  under  the  Act  be- 
ing dismissed,  it  was  held  that  there  was 
power  to  award  costs  to  the  defendants. 
Paisley  v.  Nelems,  25  C.  I..  T.  111. 

Reference  to  take  accounts  —  Con- 
struction of  tcill  —  Intention  of  testator  — 
Costs.] — ^A  memorandum  signed  and  regis- 
tered, certified  that  certain  parties  were  not 
partners  except  for  the  purpose  of  continu- 
ing the  capital  of  deceased  in  the  firm,  with 
rights  fiowing  from  their  capacity  as  execu- 
trix and  executor;  it  was  held  that  this 
bare  statement  could  not  affect  their  part- 
nership relation  as  all  their  dealings  were 
consistent  only  with  the  existence  of  part- 
nership. On  appeal  Master's  report  varied 
on  different  items.  Beattie  v.  Dickson 
(1909),  14  O.  W.  R.  565. 


Reputed  partner — Liability  for  moneys 
misappropriated  by  co-partner — Bxecotors — 
Imputation  of  payments.  Askin  v.  Andre tc, 
5  O.  W.  R.  294. 

Reputed  partner — ^Misappropriatioii  by 
co-partner — ^Private  bankers  —  Registratiofl 
of  partnership  —  Chartered  bank  —  Moneys 
misappropriated  by  customer  —  Trust  — 
Notice  —  Alteration  of  bank*s  position  — 
Cheque.  Ontario  Silver  d  Antimony  Co.  v. 
Andrew  d  Ontario  Bank,  5  O.  W.  R.  200. 
(>  O.  W.  R.  63. 

Retiring  partner — Holding  out  that  ke 
iras  still  a  partner  —  Estopped  —  lAMt' 
ity.]  —  Defendant  told  plaintiffs  that  his 
daughter  was  to  marry  a  third  party,  who 
would  then  become  a  partner  in  the  business, 
and  such  events  did  take  place,  but  later 
defendant  sold  his  interest  to  said  third 
party,  who  carried  on  the  business  under 
defendant's  name  and  purchased  goods  from 
plaintiffs,  but  failed  to  pay  for  them: — 
Held,  that  defendant  was  estopped  from 
denying  his  liability  on  the  ground  of  hold- 
ing out  and  failure  to  notify  plaintiffs  that 
he  had  retired  from  the  business.  Plain- 
tiffs recovered  judgment  against  the  third 
party  by  default: — Held,  that  this  wsjs  aot 
a  case  of  election,  but  that  both  were  liable. 
Judgment  for  plaintiffs  for  $1«13&93  and 
interest.  Castle  v.  Baird  (1910),  15  O.  W. 
R.  273.  Affirmed  by  D.  C.  (1910),  1  O.  W. 
N.  527. 


Salary  of  one  partner  as  govemsseat 
arokitect — Right  of  co-partner  to  shmre  in 
—Receivef^—Book  de&^«.]— WhUe  C.  and  M. 
were  in  partnership  as  architects^  M.  re- 
ceived an  appointment  from  the  Dominion 
(fovemment  building  being  erected  in  Nel- 
son, and  for  a  time  M.  paid  the  salary  of 
the  office  into  the  partnership  fonds.  M. 
afterwards  notified  C.  that  the  partnenhip 
was  at  an  end,  and  thereafter  refused  to  ac- 
count for  the  salary.  C.  sued  for  a  dedaxa- 
tion  that  he  was  entitled  to  half  the  salaxy 
since  the  dissolution,  and  asked  that  a  re- 
ceiver be  appointed  of  it,  and  also  of  the 
book  debts  of  the  firm,  which  he  aJleged  M. 
had  been  collecting  and  not  accounting  for: 
— Held,  by  the  full  Court,  that  no  receiver 
of  the  salary  could  be  appointed;  that,  al- 
though the  amount  of  the  book  debts  was 
small,  there  should  be  a  receiver  in  respeet 
of  them. — Per  Hunter,  C.J.,  at  the  tiisl:— 
Even  if  it  were  agreed  that  the  appoiatmeBt 
should  be  for  the  benefit  of  the  firm,  all  the 
partners  would  not  have  any  right  to  sliaie 
in  the  salary  after  the  dissolution  of  tke 
firm,  unless  there  was  a  special  agrMment 
to  that  effect.  Cane  t.  MacdonmU,  23  0. 
lu  T.  32,  9  B.  C.  R.  297. 

Sale  of  ^ods — Partners — ^Action  agaisst 
firm  for  price  —  Joinder  of  parties.  AAms 
Lumber  Co,  v.  BrowneU,  3  E.  Lu  R.  2SI. 


Sale  of  interest  of  deeeased  _ 

— Executors — Action  to  set  aside  sale — ^Ac- 
count— ^Reference  for  trial  of  whole  sctioa. 
Shortreed  v.  Shortreed,  3  O.  W.  R,  867. 

Solieltors — Use  of  firm^s  money  ky  o*^ 
of  partners  —  Speculation,]  —  1%©  partial 
herein,  solicitors,  were  partners.  Dcfeod* 
ant  bought  certain  land,  and  without  plais* 
tiff's  knowledge,  gave  a  cheque  on  the  finn'i 
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account  for  the  purchase  money.  He  then 
sold  at  a  profit : — Held,  that  the  defendant 
most  account  for  the  profits.  Morice  v. 
Hubh^d,  10  W.  L.  K.  703. 


PMrtaer — ^A^eement — Construe- 
Uon — Inability  for  losses — Salary  of  active 
partner — Account  —  Dispensing  with  refer- 
ence —  Interest  —  Costs.  Fitzgerald  v.  Mv- 
QUI,  5  O.  W.  R.  769. 


' — Limited  partnership — 
Act  —  RequirementB  of  —  Gen- 
eroi  pwrtner  —  Liability,^  —  The  defendant 
R.  boocht  an  interest  in  a  partnership  busi- 
ness carried  on  by  his  co-defendants  under 
the  name  of  '*  Winnipeg  Shirt  and  Overall 
Mannfactaring  Company/'  and  contributed 
$4,000  in  cash  to  the  funds  of  the  partner- 
ship. K.  intended  that  he  should  be  only  a 
special  partner,  with  liability  limited  to  the 
amount  he  paid  in,  and  the  three  signed  a 
certificate  in  the  form  set  out  in  s.  66  of  the 
Partnership  Act,  R.  S.  M.  1902,  c.  129,  us- 
inc  tlie  same  firm  name.  The  certificate  was 
filed  in  the  office  of  the  prothonotary,  who 
noted  it  in  a  book  he  kept,  pursuant  to  s. 
54,  but  it  was  not  recorded  **  at  large,'*  as 
then  required  by  s.  68: — Held,  that,  under 
s.  00,  the  intended  limited  partnership  failed 
of  formation,  because  the  certificate  had  not 
been  recorded  at  large,  and,  also,  under  s. 
72,  because  the  firm  name  did  not  contain 
the  name  of  any  of  the  general  partners. — 
2.  That  R.,  having  thus  failed  to  form  a 
limited  partnership  under  the  Act,  was  li- 
able to  the  creditors  of  the  firm  as  a  gen- 
eral partner. — 3.  To  render  himself  liable 
as  a  general  partner,  it  is  not  necessary  that 
one  sboald  be  clothed  with  authority  to  bind 
hia  fellow  partners  as  their  agent.  He  may 
be  a  silent  or  dormant  partner,  and  yet  liable 
as  a  general  partner.  Pooley  v.  Driver,  5 
Ch.  D.  474,  followed.  SUngsliy  Manufactur- 
ing Co.  V.  Geller,  5  W.  L.  R.  128.  6  W.  L. 
R.  223,  17  Man.  L.  R.  120. 

Style  af  eanae  —  Firm  name  —  Amend' 
ment.] — Summons  by  the  plaintiff  for  sum- 
mary judgment  under  Order  XIV.  Objec- 
tion that  Jacob  Sehl  was  really  the  plaintiff, 
and  he  was  suing  in  a  firm  name  when  he 
was  the  only  member  of  it  {Mason  v.  Mog- 
ridge,  8  Times  L.  R.  805.  upheld,  and  an 
adjonrnment  to  enable  plaintiff  to  apply  to 
amend  the  style  of  cause  in  the  proceedings, 
refosed).  [ISee  also  Lang  v.  Thompson,  16 
P.  R.  516.]  British  ColumUa  Furniture 
Co,  V.  TuguriU,  20  C.  L.  T.  144,  7  B.  C.  L. 
R.  84. 

Symdicata  dealing;  in  land — Account — 
Profits  of  resale-^Commission  on  sale  charged 
by  one  partner — Disbursements  to  agents — 
Ascertainment  of  selling-price— Election  to 
treat  sale  as  cash  transaction  —  Trustee  — 
Right  to  account.] — ^The  plaintiff,  by  an  ar- 
rangement with  the  defendant,  became  a 
member  of  a  syndicate  in  the  ownership  of 
10  acres  of  land,  which  had  been  previously 
purchased  by  the  defendant  for  $12,500.  The 
plaintiff  was  to  have  an  undivided  one-quar- 
ter interest,  and  the  same  interest  in  the 
profits  of  a  resale.  The  property  was  resold 
at  a  profit  by  the  defendant,  without  con- 
sulting the  plaintiff,  and  a  statement  of  the 
transaction  was  rendered  to  the  plaintiff  by 
the  defendant,  in  which  the  original  pur- 
chase-price was  stated  to  be  $14,5()0,  and  in 


which  a  commission  of  $1,000  was  charged 
by  the  defendant.  The  plaintiff  brought  this 
action  to  recover  $500,  being  his  share  of 
the  extra  $2,000  in  the  $14,500  stated  to  be 
the  purchase-price,  and  also  one-quarter  of 
the  $1,000  deducted  for  commission,  and  also 
for  an  inquiry  as  to  the  true  selling-price: — 
Helii,  on  the  evidence,  that  for  the  purposes 
of  this  action  the  purchase-price  was  to  be 
taken  as  $12,500;  that  the  plaintiff  and  de- 
fendant were  partners  in  the  transaction : 
and  the  defendant  was  not  entitled,  in  the 
absence  of  an  agreement,  to  charge  for  his 
own  time  and  trouble,  though  he  should  have 
credit  for  disbursements  properly  made  in 
effecting  the  sale,  including  commissions  paid 
or  promised  in  good  faith  to  outside  agents. 
— Held,  also,  that  the  action  was  not  pre- 
mature, although  the  price  of  the  resale  was 
not  all  paid  in  cash,  because  the  defendant, 
having  rendered  a  final  account  and  treated 
the  transaction  as  closed,  must  be  taken  to 
have  elected  to  treat  the  resale  as  a  cash 
transaction. — Held,  also,  that  the  plaintiff 
was  entitled  to  an  account  of  the  profits  as 
prayed.  Per  Irving,  J. A.,  that  the  defendant 
occupied  the  position  of  trustee  for  the  plain- 
tiff, and  the  plaintiff  was  entitled  to  have  an 
account  from  the  defendant  of  the  whole  mat- 
ter, and  then  to  contest  such  of  the  matters 
as  he  thought  proper.  Smith  v.  Corhctt 
(1911),  16  W.  L.  R.  257.  B.  C.  R. 

Syndicate  for  promotion  of  Joint 
stock  company — Trust  agreement  —  Con- 
struction of  contract — Administration  by  ma- 
jority of  partners — Lapse  of  time  limit — • 
Specific  performance] — A  syndicate  consist- 
ing of  seven  members  agreed  to  form  a  joint 
stock  company  for  the  development,  etc.,  of 
properties  owned  by  two  of  their  number,  the 
defendants,  under  patent  rights  belonging  to 
two  other  members;  the  three  remaining 
members,  of  whom  the  plaintiff  was  one, 
furnishing  the  capital;  and  all  members 
agreeing  to  assist  in  the  promotion  of  i\u* 
proposed  company.  In  the  meantime  thr 
lands  were  acquired  by  the  defendants,  and 
patent  rights  were  assigned  to  them  in  trust 
for  the  syndicate,  and  the  lands  and  patiut 
rights  were  to  be  transferred  to  the  syndi- 
cate or  to  the  company  without  any  consider- 
ation save  the  allotment  of  shares  proportion- 
ately to  the  interest  of  the  pariios.  T\w 
stock  in  the  proijosed  company  was  to  be 
allotted,  having  in  view  the  proprietary  riiihts 
and  moneys  contributed  by  the  syndicate 
members,  in  proportion  as  follows:  ;i7Vo  p<'r 
cent,  to  the  defendants  who  held  the  iim- 
perty,  32%  per  cent,  to  the  owners  of  thr 
patent  rights ;  the  other  three  members  to  re- 
ceive each  10  per  cent,  of  the  total  stock. 
A  time  limit  was  fixed  within  which  the  com- 
pany was  to  be  formed,  and,  in  default  oi' 
its  incorporation  within  that  time,  the  land«« 
were  to  remain  the  property  of  the  defend- 
ants, the  transfers  of  the  patent  rights  were 
to  become  void,  and  all  parties  were  to  be 
in  the  same  position  as  if  the  agreement  had 
never  been  made.  The  10th  clause  of  the 
agreement  provided  that,  in  case  of  differ- 
ence of  opinion,  three-fourths  in  value  should 
control.  Owing  to  differences  in  opinion, 
the  proposed  company  was  not  formed,  but. 
within  the  time  limited,  the  plaintiff  and  the 
other  members,  holding  together  30  per  cent, 
interest  in  the  syndicate,  caused  a  company 
to  be  incorporated  for  the  development  and 


3327 


FABTNEB8HIP— PABTT  WALL 


exploitation  of  the  enterprise,  and  demanded 
that  the  property  and  rights  shoald  be  trans- 
ferred to  it  under  the  agreement.  This  be- 
ing refused,  the  plaintiff  brqjQfirht  action 
against  the  trustees  for  specific  performance 
of  the  agreement  to  convey  the  lands  and 
transfer  the  patent  rights  to  the  company, 
so  incorporated,  or  for  damages : — Held,  that 
the  10th  clause  of  the  agreement  controlled 
the  administration  of  the  affairs  of  the  syndi- 
oate,  and  that,  as  three-fourths  in  value  of 
the  members  had  not  joined  in  the  formation 
of  a  company,  as  proposed,  within  the  time 
limited,  the  lands  remained  the  property  of 
the  defendants,  the  patent  rights  had  revert- 
ed to  their  original  owners,  and  the  plain- 
tiff  could  not  enforce  specific  performance. 
Hopper  V.  Hoctor,  25  C.  L.  T.  100.  35  S. 
C.  R.  645. 

Tlivee  persona  who  Join  together  to 

search  for  gold  under  a  written  agreement 
that  the  profits  will  be  divided  into  three 
equal  shares,  and  that  advances  made  by  one 
for  the  share  of  the  expenses  of  one  of  the 
others  shall  be  reimbursed  to  him  out  of  the 
first  division  of  the  profits,  thereby  created  a 
partnership  between  them  under  Art  1830 
C.  C.  OUier  v.  Hadley  (191C),  17  R.  L. 
n.  8.  15,  39  Que.  S.  C.  I'W. 

Trespass    quare    elausnni    f regit  — • 

Partnership  —  Tenants  in  common  —  Fix- 
turcs,^ — Plaintiff  sued  defendant  for  tres- 
pass carrying  away  fixtures  and  other 
articles,  and  got  a  verdict  of  $20  for  the 
fixtures  and  $2.75  for  the  other  articles. 
The  property  was  formerly  owned  by  plain- 
tiffs and  R.  as  partners,  who  dissolved  and 
the  business  was  continued  by  R.  At  the 
dissolution  F.  sold  his  interest  to  McD.  The 
articles  not  fixtures  passed  to  R.  who  gave 
a  bill-of-sale  of  them  to  defendant.  On  mo- 
tion to  set  aside  the  verdict: — Heid,  Peters, 
J.,  that  plaintiffs  were  tenants  in  common, 
and  the  verdict  was  right.  Fraser  v.  West- 
away  (1879),  2  P.  E.  I.  R.  289. 

Verbal  asreement  —  Accounting  — 
Abandonment  —  LachesJ] — Action  claiming 
an  account  and  an  interest  in  certain  North- 
west lands: — Held,  that  plaintiff  had  never 
paid  any  money  for  a  share  or  interest  and 
had,  In  fact,  abandoned  the  speculation.  Ac- 
tion dismissed.  Pugsley  v.  Fowler,  6  E.  L. 
R.  465. 

Voluntary  liquidation  —  Discharge  of 
liquidator J\  —  When  all  the  parties  have 
themselves  liquidated  the  partnership  here- 
tofore existing  between  them,  the  functions 
of  the  liquidator  having  terminated,  he  will 
be  discharged  on  a  petition  to  that  effect. 
Pepin  V.  Lamouche,  7  Que.  P.  R.  430. 

Winding-np — Asset** — Sale  of  partner- 
ship lands — Foreign  judgment — Jurisdiction 
— Amendment — Deed  pendente  lite — Notice — 
Lien — Dower — Partition.  McGregor  v.  Afc- 
(irvgor,  2  O.  W.   R.  96. 

IVinding-np — Poxcers  of  liquidators  — 
Actions  —  Authorisation.]  —  Liquidators 
named  under  Art.  ISlHJa,  C.  C,  to  liquidate 
the  property  of  a  dissolved  partnership,  may 
sue  a  debtor  of  the  partnership  for  rent  and 
damages,  and  claim  in  the  same  action  the 
<'ancellation   of   the   lease,    without    first   ob- 


taining the  authorisation  of  the  Court  or  a 
Judge  or  of  the  members  of  the  partnenhip. 
Robert  V.  Qagon,  10  Que.  K.  B.  237. 

Winding-np  —  Receiver — Co9t9-~L§mi- 
lord's  lien — Rents  paid  by  gub-tenamts  — 
Priority,] — ^A  liquidator  or  a  receiver  of  a 
partnership  cannot  be  ordered  personally  to 
pay  costs,  when  sach  order  is  not  asked  for. 
and  there  hfLS  been  no  negligence  or  mis- 
conduct on  his  part  which  would  Justify  soch 
an  order. — The  principal  landlord  has  oo 
lien  upon  the  moneys  which  the  sob-tensnt 
has  paid  to  the  principal  tenant;  his  lien 
extends  to  the  goods  of  the  sub-tenants  up 
to  the  amount  of  the  rent  which  they  owe, 
but  not  the  rent  which  they  have  paid. — 
The  costs  and  expenses  of  the  receiver  or 
liquidator,  as  well  as  those  of  his  advocates, 
must  be  paid  in  preference  to  the  claim  ol 
the  owner  upon  the  moneys  representing  the 
rents  of  the  sub-tenants.  Bidard  y.  Owms, 
8  Que.  P.  R.  81. 


Work  snppUod  to  flrm  —  WttMrsissI 
from  partnership  with  knowledge  of  ptmmr 
tiffs— Liability  of  withdrawing  partner,^— 
Plaintiffs  brought  action  to  recover  from  de- 
fendant, sued  as  a  partner  in  "Non-Alco- 
holic Beverage  Oo."  for  $23a47,  claimed  to 
be  balance  due  for  lithographing  work.  De- 
fendant denied  that  he  was  a  partner  and 
averred  that  -  plaintiffs,  with  knowledge  that 
he  had  ceased  to  be  such  a  partner,  acoeplvd 
the  promise  of  the  remaining  partner  or 
partners  for  the  debt  sued  on.  At  the  trial 
the  action  was  dismissed  with  costs.  Diri- 
sional  Court  held^  that  defendant  was  prim- 
arily liable,  as  he  ordered  and  proconed  de- 
livery of  the  goods  in  the  name  of  Noo- 
Alcoholic  Beverage  Co.,  and  for  the  pur 
pose  of  the  company,  which  was  then  aboot 
to  be  formed  by  the  junction  of  three  otbeis 
with  himself.  But  the  company  never  came 
into  existence,  therefore  the  original  daim 
was  in  no  sense  affected  as  against  the  de- 
fendant by  a  judgment  on  the  note  against 
another  also  jointly  liable.  Judgment  tt 
trial  reversed  and  entered  for  plaintiffs,  with 
costs  below  and  on  appeal.  Hough  IMhs- 
graphing  Co.  v.  Morley  (1910)  15  O.  W.  R. 
571.  20  O.  L.  R  484. 

See  Alien — ^Appeal — Bankbuftct  aicd  l5- 
80LVENCY — Bills  and  Notes — Contbact— 
Costs — Covenant  —  Doweb  —  ExEcurotf 
AND  Administrators  —  Injunction  — 
Land  Titles  Act — Landlord  and  Tknawt 
— Limitation  of  Actions  —  Master  anp 
Servant — Money  in  Court — ^Nbgucenci— 
Parties — Principal  and  Agent — RBcnnx 
— Sale  of  Goods — Seip  —  Writ  of  Sw- 

MONS. 


PAETY  WALL. 

Contraot  mm  to — Survey  made  of  townr- 
Building  encroaching  on  public  street-^^r- 
vcy  sanction  by  special  Act — ^7  Fief.  c.  59 
(Ont.)— Building  destroyed  by  fire—Bei^ 
rebuilt — Totcn  council  required  new  b^iUr 
ing  to  conform  to  statute — So  right  to  i^ 
molish  party  walL] — Plaintiffs  and  defend- 
ants owned  a  party  wall.  By  a  survey  oi 
the  town  it  was  found  to  encroach  20  indMf 
on  the  public  street.  The  survey  was  «bC" 
tioned  by  47  Vict.  c.  50  (Ont.)   which  pe^ 
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mitted  then  existing  buildings  to  remain  an  til 
they  were  rebailt,  etc.  Defendant's  bnild- 
ing  having  been  destroyed  by  fire  she  desired 
to  rebuild,  and  the  town  council  required 
her  to  conform  to  the  statute.  Defendant 
desired  to  remove  20  inches  of  the  party  wall 
standing  on  the  highway  in  front  of  her 
new  premises  so  as  to  enable  her  to  extend 
the  front  of  her  new  building  across  the  full 
width  of  her  lot.  Plaintiffs  asked  for  injunc- 
tion to  restrain  defendant  from  interfering 
with  said  wall.— Middleton,  J.,  held  (16  O. 
W.  R.  887,  2  O.  W.  N.  13),  that  the  wall 
in  qn^stioD  constituted  an  integral  piart  of 
each  building  and  could  be  maintained  so 
long  as  either  building  is  entitled  to  remain 
upon  the  highway.  Injunction  granted  plain- 
tiffs with  $80  costs. — Toronto  v.  Lor$ch,  24 
O.  R.  227,  and  WiUiams  v.  Cornwall,  32  O. 
R,  255,  specially  referred  to.  —  EHvisional 
Court  dismissed  defendant's  appeal  from 
above  judgment  with  costs,  Clute,  J.,  dis- 
senting. Sterling  Bank  v.  Rosa  (1910).  17 
O.   W.  R.  2at,  2  O.  W.  N.  13. 

Erection  of  hxdldinK— Right  to  build 
into  party  wall — Deed — Restrictive  covenant 
—  Compensation  —  Easement  —  "  Assigns  " 
— '*  Privilege  '* — Application  to  remove  action 
into  High  Court  after  final  judgment  — 
County  Courts  Act,  {1910),  s.  «9.}— An  ac- 
tion for  a  mandatory  injunction  to  compel 
defendant,  an  adjoining  property  owner,  to 
remove  an  encroaching  frame  structure,  al- 
leged to  encroach  11  inches  on  plaintiff's 
land,  and  for  damages  for  trespass.  At  trial 
Co.  C.J.,  dismissed  the  action  with  costs. — 
Divisional  Court  allowed  plaintiff's  appeal 
in  part,  ordering  that  a  declaration  con- 
sented to  by  defendant  should  be  made.  No 
costs  of  action  or  appeal. — Boyd,  C,,  dis- 
senting, holding  that  the  appeal  should  be 
allowed  and  judgment  entered  for  plaintiff. 
— ^Divisional  Court  held,  there  is  no  juris- 
diction in  a  Divisional  Court  or  a  Judge, 
under  County  Courts  Act,  1910,  s.  29,  to  re- 
move an  action  into  the  High  Court  after 
final  judgment  has  been  pronounced.  Roche 
V.  AUan  (1911).  18  O.  W.  R.  749,  2  O.  W. 
N.  787,  913.        O.  L,  R. 

Ezeavations  under — Rights  of  adjoining 
owners — Reversioners — landlord  and  tenant 
— Injunction.  St.  Legir  v.  T.  Eaton  Co., 
4  O.  W.  R.  205. 

Mltoyennete  —  Acquinition  —  Indepen- 
dent  iraU — C.  C.  olS.^—Ueld,  that  a  pro- 
prietor who  builds  a  wall  along  that  of  his 
neighbour  leaving  a  small  space  between  the 
two,  without  resting  it  on  this  latter  and 
without  penetrating  it,  does  not  use  this  wall 
as  if  it  were  a  common  wall  and  is  not  bound 
to  pay  the  proportion  of  its  value,  even  if 
its  own  wall  was  built  with  terra  cotta 
(porous  stone)  and  was  only  covered  with 
building  paper,  the  proximity  of  the  neigh- 
bouring property  preventing  him  from  cover- 
ing it  with  metal.  Avenue  Realty  Co.  v. 
Morgan  (1011).  K.  L.  n.  s.  203. 

Appeal  to  Supreme  Court  of  Can.  pending. 

Origlwal  party  wall — External  wall  — 
Derogation  from  method  of  construction — 
Contract — Injunction.] — Parties  to  the  ac- 
tion agreed  that  a  certain  wall  should  be  a 
party  wall.  Either  party  was  to  have  right 
to  build  upon  this  wall  after  it  was  com- 
pleted, but  it  was  to  retain  its  character  of 


a  party  wall. — ^Boyd,  C,  granted  an  injunc- 
tion restraining  defendant  from  placing  win- 
dows in  the  wall,  holding  that  that  was  a 
derogation  from  the  method  of  its  construc- 
tion according  to  the  meaning  of  the  con- 
tract.—fifproute  V.  Stratford,  1  O.  R.  339, 
followed.  Brennan  v.  Ross  (1910).  16  O. 
W.  R.  583.  1  O.  W.  N.  1014. 

Raisins — Damage  to  adjoining  house  — 
Cause  of — Liability — Damages.] — The  owner 
of  a  house  who  wishes  to  raise  the  party 
wall  must  give  previous  notice  thereof  to  the 
owner  of  the  adjoining  house,  in  order  to 
give  him  time  to  prepare  for  the  work,  and 
thus  avoid  all  responsibility  other  than  that 
proceeding  from  his  negligence  or  want  of 
care.  2.  If  the  damages  incurred  by  *'he 
co-owner  of  the  party  wall  are  the  result 
not  of  the  raising  of  the  wall  but  of  ihe 
pulling  down  of  the  house  adjoining  the 
party  wall,  the  one  who  has  done  the  wo^k 
of  raising  is  not  responsible  for  these  dam- 
ages. In  other  words,  the  co-owner  of  the 
party  wall  has  no  recourse  against  the  one 
who  raises  the  wail  when  the  damages  which 
he  suffers  are  the  result  of  faulty  construc- 
tion of  his  own  building.  Demers  v.  Lemisux, 
21  Que.  S.  C.  26. 

Bight  to  support  —  Lost  grant  —  In- 
junction —  (yosts  —  Easement  —  Prescrip- 
tion. McQaffigan  v.  Willett  Fruit  Co. 
(1911),  9  B.  L.  R.  44a 

Bights  of  neighbonr  —  Foundation  — 
Custom.] — ^The  proprietor  who  first  builds  a 
house  wall,  intended  to  become  common,  has 
a  right  to  establish  the  base  of  the  wall  on 
the  first  soil  sufficiently  strong  to  support 
the  wall  which  he  intends  to  construct,  and 
is  not  obliged  to  go  deeper,  although  his 
neighbour  may  require  a  greater  depth,  and 
may  offer  to  bear  the  cost  of  the  increased 
excavation  and  masonry.  If  the  neighbour 
desires  to  have  a  heavier  building,  necessi- 
tating a  deeper  foundation,  he  must  make 
the  under  structure  at  his  own  expense.  2. 
The  proprietor  first  building  a  wall  destined 
to  become  common,  has  a  rij?ht  to  extend 
the  footing  courses  more  than  9  inches  on 
his  neighbour's  land,  where  such  extension 
is  necessary  to  secure  the  solidity  of  his 
wall.  3.  Article  520,  C.  C,  has  no  appli- 
cation to  house  walls,  but  refers  to  fence 
walls  only;  house  walls  being  governed,  not 
by  positive  law,  but  entirely  by  custom, 
which  varies  according  to  local  conditions 
and  usages,  which,  in  the  city  of  Montreal, 
require  a  footing  course  wider  than  the 
body  of  the  wall,  where  the  same  is  neces- 
sary for  the  solidity  of  the  wall.  Roy  v. 
Strubbe,  24  Que.   S.   C.   520. 

See  BuiLDiNOR — Courts — Criminal  Law 
— Easements — Fences — Vendor  and  Pur- 
cuASER — Trusts  and  Trustees. 


See  Carriers — Neoltoence — Railways  and 
Railway  Companies. 


PATENT. 

See   Crown    Lands. 
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Aetioa  for  infrlnsement — Colourable 
vmitation — Pleading — Particulars,]  —  Order 
made  for  particulars  of  a  paragraph  in  the 
statement  of  claim  before  delivery  of  state- 
ment of  defence,  the  Master  being  boand  to 
follow  a  decision  of  the  senior  registrar. 
Shroeder  v.  Donati  (190D)  14  O.  W.  K.  103. 

Action  in  Superior  Court,  Quebeo — 

Stay  of — Action  in  Exchequer  Court,] — In 
an  action  based  upon  a  patent  of  invention, 
proceedings  will  be  stayed  on  the  demand 
of  one  of  the  parties,  if  a  like  cause  between 
the  same  parties^  based  upon  the  same  facts, 
is  upon  the  point  of  being  fixed  for  final 
hearing  before  the  Exchequer  Court  of  Can- 
ada. American  titoker  Co,  v.  General  En- 
gineering Co,  of  Ontario  5,  Que.  P.  H.  73. 

Asreen&ent  to  traajifer — Allotment  of 
9hare9 — Concurrent  condition$,] — ^The  plain- 
tiffs  and  defendant  entered  into  an  agreement 
in  writing  for  the  assignment  by  the  defend- 
ant to  the  plaintiffs  of  all  his  rights  in  a  gold 
separator  of  which  he  was  the  inventor,  upon 
receiving  a  certain  number  of  shares  in  a 
company  to  be  organised  for  the  purpose  of 
obtaining  a  patent  for  the  separator  and  for 
other  purposes  in  connection  therewith. 
Prior  to  the  incorporation  of  the  company  a 
patent  obtayied  in  Canada  was  assigned  to 
the  plaintiffs,  and  an  action  was  brought  for 
an  injunction  to  prevent  the  defendant  from 
dealing  as  his  own,  with  a  patent  obtained  in 
the  United  States,  and  which  was  included 
within  the  terms  of  the  agreement: — Held, 
that  the  obligation  to  transfer  the  invention 
on  the  one  side  and  to  allot  the  shares 
on  the  other  were  concurrent  condi- 
tions, and  that  the  plaintiffs  had  no 
right  to  ask  for  a  transfer  of  the  invention 
until  they  were  ready  to  deliver  the  shares : — 
Heldf  also,  that,  in  the  absence  of  any  indicar 
tion  of  readiness  or  willingness  on  the  part 
of  plaintiffs  to  perform  their  part  of  the 
agreement,  they  were  not  in  a  position  to 
come  in  to  a  Court  of  equity  and  ask  for  an 
injunction  against  the  defendant  to  restrain 
him  from  selling  the  American  patent,  or  for 
a  declaration  as  to  their  interest  in  it. 
Sutherland  v.  Weathaver,  39  N.  S.  R.  52, 
1  E.  L.  R.  102. 

Anticipation — Novelty,] — A  patent  for 
prisms  intended  for  use  in  deflecting  the 
course  of  rays  of  light  billing  obliquely  or 
horizontally  on  glass  placed  vertically,  as  in 
the  ordinary  windows  of  houses  or  shops,  is 
not  void  for  anticipation  by  reason  of  prior 
patents  for  prisms  for  use  where  the  light 
falls  vertioally  or  obliquely  on  glass  placed 
horizontally,  as  in  pavements.  SemhU;  that 
if  the  former  patent  were  to  be  broadly  con- 
strued as  for  a  device  for  deflecting  the 
course  of  light  passing  through  glass,  it 
would  fail  for  want  of  novelty.  Luxfer 
Pnsm  Co,  v.  Webster,  22  C.  L.  T.  426,  8 
Ex.  C.  R.  59. 

Assignment — Presumption  of  agency  — 
Privity  of  contract — Warranty  of  validity — 
Presumption  that  subject-matter  patentable 
— Patent  Act — ^^Composition  of  matter,**] — 
When  a  New  York  company  assigns  a  patent 
to  S.  and  H.,  part  of  the  consideration  being 
bonds  to  be  issued  by  a  Canadian  company 


to  be  incorporated  at  a  future  date,  and  the 
Canadian  company  is  so  incorporated,  and, 
upon  an  assignment  to  it  of  the  patent  by 
S.  and  H.,  it  issues  its  bonds  to  them,  who, 
under  the  terms  of  the  former  assigBmeot, 
hand  them  over  to  the  New  York  company, 
there  is  no  presumption  that  S.  and  H.  were 
mere  agents  for  the  New  York  company,  and 
there  is  therefore  no  privity  of  contnct 
between  the  latter  and  the  Canadian  com- 
pany. Hence,  to  an  action  brought  by  the 
New  York  company  to  recover  inten^t  on 
the  bonds  from  the  Canadian  company,  it 
cannot  set  up,  as  a  ground  of  defence,  tliat 
the  assignment  by  S.  and  H.  is  invalid  be- 
cause the  patent  is  void. — 2.  An  assignment 
of  letters  patent  of  invention  contains  do 
implied  warranty  that  they  are  valid.— 3. 
The  issue  of  letters  patent  of  inventioo 
raises  a  presumption  in  favour  of  the  paten- 
tee that  the  subject-matter  is  patentable.— 
4.  The  words  "composition  of  matter^  ia  s. 
7  of  the  Patent  Act.  R.  S.  C.  c.  69.  indode 
all  composite  matter,  whether  the  ivsult  of 
chemical  reaction  or  of  mechanical  mix- 
ture; and  the  latter  may  therefore  be  the 
subject-matter  of  a  patent. — Judgment  in 
31  Que.  S.  C.  34  affirmed.  Electric  Piwt- 
proofing  Co,  v.  Electric  Fire-proofing  C*.  of 
Canada,  34  Que.  S.  C.  38& 

Aasicnment  for  limited  peiied— ^ale 

thereafter,] — ^A  person  who  is  the  assignee 
of  a  patented  right  for  a  limited  period, 
with  a  right  of  purchase,  but  who  at  the 
expiration  of  such  period  elects  not  to  pur- 
chase, and  reassigns  the  patoit,  cannot 
thereafter  sell  the  patented  article,  tfaoa^ 
made  during  the  time  he  was  aaaignee,  his 
right  to  make  and  sell  being  restricted  to 
such  limited  period:  and  under  the  powers 
conferred  on  the  Court  by  s.  31  of  th# 
Patent  Act,  R.  S.  C.  c.  61.  an  injunction 
may  be  issued  restraining  such  sale.  Bemaett 
V.  H  or<man,  21  C.  L.  T.  527,  2  O.  L.  B. 
292. 

Assisnnient  of  rights  —  Condition  — 
Account  of  sales — Covenant — Terminatiom— 
Notice] — ^A  contract  by  which  rights  in  s 
patent  for  an  invention  are  assigned,  oo 
condition,  among  other  considerations,  that 
the  assignee  shaJl  account  for  his  sales  of 
the  invention,  with  a  covenant  that  th^ 
lapse  of  the  patent  shall  give  him  the  risbt 
to  terminate  the  contract  forth with«  is  bind- 
ing up  to  the  time  of  notice  by  him  to  so 
terminate  it  for  that  reason.  To  an  action, 
therefore,  by  the  assignor  for  an  aoooont 
under  the  contract,  the  lapse  of  the  patent 
and  its  not  being  in  force  during  the  period 
for  which  the  account  is  called,  is  no  valid 
answer,  in  the  absence  of  notice  by  the  ts- 
signo(>  of  his  intention  to  terminate  the  con- 
tract. Afcrgrnthalcr  Linotype  Co.  v.  Dougall 
:V2  Que.  S.  C.  187,  3  E.  L.  R.  292. 

Canadian  Patent  Aet  —  Manufacturf 
— ^ale — Lease  or  }icen«e.l — Under  the  Cani- 
dian  Patent  Act  the  holder  of  a  patent  is 
obliged,  after  the  expiration  of  two  yean 
from  its  date,  or  an  authorised  extessioo  of 
that  period,  to  sell  his  invention  to  any  vet- 
son  desiring  to  obtain  it,  and  cannot  dain 
the  right  merely  to  lease  it  or  license  its  nse. 
— Judgment  of  the  Exchequer  Court  10  Ex. 
C.  R.  378.  affirmed.  Hildreth  Y.  ItcOormirk 
Manufacturing  Co.,  39  S.  C.  R.  489. 


3333 


PATENT  FOB  XJiVEHTIOV. 


3334 


Claiai — PaieniabiUty,  ]  — ^The  application 
of  well-known  things  to  a  new  analogous  use 
is  not  properly  the  subject  of  a  patent.  The 
defendants  employed  a  solution  of  hydro- 
chloric acid  to  remove  from  pickled  eggs  the 
deposit  of  carbonate  of  lime  that  forms  upon 
them  while  being  preserved  in  a  pickle  of 
lime-water.  From  the  known  properties  of 
the  add  and  its  use  for  analogous  purposes  it 
was  to  be  expected  that  it  would  accomplish 
the  purpose  to  which  it  was  put.  The  pur- 
pose was  new,  and  the  defendants  were  the 
first  to  use  the  process  and  to  discover  that 
it  could  be  practised  safely  and  with  advan- 
tage in  the  business  of  preserving  and  mar- 
keting eggs,  but  there  was  nothing  in  the 
mode  of  employing  such  solution  demanding 
the  exercise  of  the  inventive  faculties: — 
Held,  that  there  was  no  invention,  and  that 
a  patent  for  the  process  could  not  be  sus- 
tained. Meldrum  v.  WiUon,  21  C.  L.  T. 
549.  7  Ex.  C.  R.  198. 

C«Bi1ilmation  —  Absence  of  novelty  — 
Device — ^Want  of  inventive  merit.  Cooper 
V.  Jaco^  7  O.  W.  R.  36. 

CoaiMa*ti«n  —  Oonatruction — Infringe- 
ment —  BssentiaUiy  of  elements  claimed  — 
EquivdIeiUs  —  Harmony  heticeen  EngUah 
and  American  decision* — PuhUo  we  and  sale 
outside  Canada  before  application  made  — 
R.  S.  Can.  1886,  c.  61,  s.  7  —  Interpreta- 
tion —  Disclosure  of  invention  in  plans  for 
ooneiruetion— Effect  of,] — In  the  case  of  a 
combination  patent  in  construing  the  claim 
reference  must  be  had  to  the  preceding  speci- 
fication and  the  state  of  the  art,  and  the 
patentee  is  entitled  to  a  fair  and  liberal  con- 
straction.  If  on  a  proper  construction  of 
the  claim  and  specification  having  regard  to 
the  state  of  the  art.  it  is  determined  that 
an  element  forms  part  of  the  combination, 
the  patentee  cannot  get  rid  of  this  element 
as  being  an  immaterial  or  non-essential  ele- 
ment. No  such  thing  as  an  immaterial  or 
non-essential  element  in  a  combination  is 
recognised  in  the  patent  law.  Having  regard 
to  the  essentials  of  a  combination,  the  ad- 
mission that  an  element  is  not  material  is 
an  admission  that  the  combination  claimed 
19  an  invalid  combination  and  the  claim  is 
bad.  It  follows  that  if  the  alleged  infringer 
omits  one  element  of  the  combination  he  does 
not  infringe  the  combination.  But  if  instead 
of  omitting  an  element  he  substitutes  a  well- 
known  equivalent  he,  in  fact,  uses  the  com- 
bination. 2.  There  is  no  real  distinction  as 
regarda  combination  claims  and  the  infringe- 
ment thereof  between  the  decisions  of  the 
Courts  in  Bngland  and  the  Courts  of  the 
United  States.  3.  By  s.  7,  c.  61,  R.  S. 
Can.,  1886,  it  is  provided  that  "Any  person 
who  has  invented  any  new  and  useful  art, 
machine,  Ac,  which  was  not  known  or  used 
by  any  other  person  before  his  invention 
thereof,  and  which  has  not  been  in  public 
use  or  on  sale  with  the  consent  or  allowance 
of  the  inventor  thereof,  for  more  than  one 
year  previously  to  his  application  for  a 
patent  therefor  in  Canada,  **  may  [upon  his 
complying  with  certain  requirements]  obtain 
a  patent  granting  to  such  person  an  exclusive 
property  in  such  invention :" — Held,  that  the 
words  *Mn  Canada,"  as  used  in  this  enact- 
ment, are  to  be  construed  as  referable  to  the 
application  for  the  patent,  and  not  to  the 
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public  use  or  sale  of  the  invention;  and  that 
if  the  invention  has  been  in  public  use  or  on 
sale  with  the  consent  or  allowance  of  the 
inventor  anywhere  for  more  than  one  year 
previously  to  the  application  for  a  patent  in 
Canada,  by  reason  of  such  use  or  sale  the 
applicant  is  disentitled  to  a  patent.  Smith 
v.  Goldie  (9  9.  C.  R.  46)  explained  and 
distinguished;  The  Q^een  v.  Laforce  (4  Ex. 
C.  R.  14)  not  followed.  4.  The  inventor  of 
certain  improvements  in  storage  elevators, 
more  than  one  year  before  a  patent  was  ap- 
plied for  in  Canada,  entered  into  contract 
in  the  United  States  for  the  construction  of 
an  elevator  embodying  such  improvements, 
and  prepared,  and  exhibited  to  the  parties 
with  whom  he  contracted,  plans  for  such 
construction  which  were  a  complete  disclo- 
sure of  the  invention. — Held,  that  the  facts 
established  a  '*  sale  "  of  the  invention  within 
the  meaning  of  s.  7,  c.  61,  R.  S.  Can., 
1886.  Dittgen  y.  Racine  Paper  Goods  Co,, 
(181  Fed.  Rep.  394)  referred  to.  Bamett- 
McQueen  Co.  v.  Can.  Stewart  Co.  (1910), 
13  Ex.  C.  R.  186. 

Oombination  —  Novelty — Infringement.} 
— A  patent  for  a  mechanical  combination  is 
not  infringed  unless  the  combination  is  taken 
in  essence  and  in  substance.  Jones  v.  QaU 
hraith,  9  B.  C.  R.  521. 

Oombination  —  Novelty — Infringement.} 
— ^The  judgment  of  the  Supreme  Court  of 
British  Columbia,  7  B.  C.  R.  197,  holding 
that  the  plaintiff's  patent  for  a  mechanical 
combination  was  infringed  by  the  defendant, 
was  affirmed  on  appeal.  Federation  Brand 
Salmon  Canning  Co,  v.  Short,  31  S.  C.  R. 
378. 

Confliotlns  applieatlona — Arbitration 
— Appointment  of  arbitrators — Prohibition.] 
— When  there  are  more  than  two  conflicting 
applications  for  any  patent,  and  one  of  the 
applicants  has  intimated  to  the  commissioner 
or  the  deputy  commissioner  or  person  ap- 
pointed to  perform  the  duty  of  that  officer, 
that  he  will  not  unite  with  the  Other  appli- 
cants in  appointing  arbitrators,  the  appoint- 
ment may  be  made  by  that  official  without 
notice  to  or  consultation  of  the  wishes  of  the 
other  applicants;  and  he  has  the  absolute 
right  to  decide,  without  possibility  of  his  de- 
cision being  reviewed  by  prohibition  or  in- 
junction, whether  the  conditions  exist  in 
which  he  should  proceed  to  exercise  the  power 
of  appointment.  Falter  v.  Aylen,  24  C.  L. 
T.  322,  8  O.  L.  R.  70,  4  O.  W.  R.  97. 

Oonstmotion  of  artieles  previous  to 
patent — Right  to  sell  after  patent — Consent 
of  inventor.] — ^The  defendants  bought  from 
the  plaintififs  a  punching  bag,  which  had  on  it 
the  words  **Pat.  applied  for,"  and,  before 
the  issue  of  the  patent,  manufactured  and 
advertised  for  sale  a  number  of  similar  bags 
in  spite  of  the  plaintiffs'  remonstrances ;  and, 
after  patent  obtained  by  the  plaintiffs,  never- 
theless continued  to  sell  the  bags  which  they 
had  manufactured: — Held,  that  the  defend- 
ants were  entitled  to  do  so  under  s.  46  of 
the  Patent  Act,  R.  S.  C.  1886,  c.  61;  and 
that  it  made  no  difference  that  they  had 
acted  without  the  consent  of  the  inventor. 
Fowell  V.  Chotcn,  25  O.  R.  71,  distinguished. 
Lean  v.  Huston,  8  O.  R.  521,  distinguished. 
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Vic1k>r  ySporUng  Goods  Co,  v.  ^ »^^W  A. 
Wilson  Co..  24  C.  L,  T.  211,  7  a  U  R.  570, 
2  O.  W.  R.  465.  3  O.  W.  R.  496. 

ComtraMst-— Assignment  of  patent  fights— 
Implied  warranty  — .  Validity  of  P«*«»'  "^ 
jjovelty  —  Combination  producing  new  and 
useful  results.]— Where  no  express  agree- 
ment or  special  circumstances  exist  whicU 
might  give  rise  to  an  implied  warranty,  an 
assignment  of  "all  the  right,  title  and  m- 
terest"  of  the  assignor  in  a  patent  ot  in- 
vention does  not  import  any  warranty  on  the 
part  of  the  assignor  as  to  the^^lidity  of 
the  patent.  Judgment  aPP«aled  from  (34 
Que.  S.  C.  388.  2  E.  L.  R.  532).  affirmed. 
Per  Idington,  J.— In  the  present  case  tbe 
patents  were  valid.— Appeal  dismissed  with 
costs.  Electric  Fireproofing  Co.  of  Canada  v. 
Electric  Fireproofing  Co.  (1910),  61}  Kj.  u 
T.  632.  43  S.  C.  R.  182. 

Contract  —  Sale  of  Patent— Future  im- 
provements— Money  paid— Recovery  hack  ]-■ 
By  contract  under  seal  M.  agreed  to  sell  to 
B    and   S.  the  patent  for  an  acetylene  gas 
mkchine,   for  which   he  ^^/d   applied,   and  a 
caveat  had  been  filed,  and  also  all  improve- 
ments and  patents  for  such  ^^achme  ^at  he 
might  thereafter  make,  and  covenanted  that 
he   would   procure   patents. in    Canada   and 
the   United   States  and  assign   the  same   to 
B    and   S.     The  latter  received   an  assign- 
ment of  the   Canadian  patent,  and   Pai^  a 
portion   of   the   purchase   money,   but   when 
the    American    patent    was    issued    it    was 
found  to   contain   a  variation  from  the  de- 
scription of  the  machine  in  the  cavait.  and 
they  refused  to  pay  the  balance,  and  in  an 
action  by  M.  to  recover  the  same  they  de- 
manded, by  counterclaim,  a  return  of  what 
had  been  paid  on  account :— He W,  that  the 
agreement  was  not  satisfied  by  an   assign- 
ment  of   any   patent    that   M.    might   after- 
wards  obtain ;  that  he  was  bound  to  obtain 
and   assign   a   patent   for   the    machine   de- 
scribed in  the  caveat  referred  to  »»  t^^^  wee- 
ment ;  and  that,  as  the  evidence  shewed  the 
variation  therefrom  in  the  American  patent 
to  be  most  material,  and  to  deprive  the  pur- 
chasers of  a  feature  in  the  machine  which 
they  deemed  essential.   M.  was  not  ^titled 
to  recover :— If eW,  further,  that,  as  B.  and 
S    accepted   the  Canadian   patent  and  paid 
a*  portion    of   the   purchase   money   m   con- 
sidwation    thereof,    and    as    they    took    the 
benefit   of  it,   worked   for   their  own   profit, 
and    sold    rights    under    it,    they    were    not 
entitled  to  recover  back  the  money  so  paid 
as  money  had  and  received  by  M.  to  their 
use     McMurray  v.  Bingham,  20  O.  L.  1.  w, 
30  S.  C.  R.  159. 

Crown's  right  to  uue— Compensation- 
Condition  precedent  to  right  of  action]- 
1  Apart  from  statute,  the  Crown  has  power, 
if  it  sees  fit  to  do  so.  to  use  a  patented  in- 
vention without  the  assent  of  the  t>atentee 
and  without  making  any  compensation  to  him 
therefor.-2.  By  s.  44  of  the  Patent  Act 
the  government  of  Canada  may  at  any  time 
use  the  patented  invention,  paying  to  the 
patentee  such  sum  as  the  Commissioner  of 
i?atent8  reports  to  be  a  reasonable  com- 
pensation therefor  .—Held,  that  a  report  by 
the  Commissioner  is  a  condition  precedent 
to  any  right  of  action  for  such  compensa- 
tion McDonald  v.  The  King,  26  C.  L-  T. 
779,'  10  Ex.  C.  R.  338. 


Cnrrjeomb  —  Infringement — InjuncUou 
— Damages.] — Plaintiff  brought  action  for  an 
injunction,  account,  and  $2,0(X)  damages  for 
infringement  of  plaintiff's  patent,  for  cer- 
tain improvements  in  currycombs.  Defend- 
ant denied  infringement,  pleaded  that  the  in- 
vention was  not  new  nor  useful  and  denied 
that  plaintiff  was  the  true  inventor  thereoL 
Anglin,  J.,  at  trial,  gave  plaintiff  judgment 
for  $20.80  for  damages  and  granted  an  in- 
junction restraining  further  manufacture  bf 
defendants  during  currency  of  plaintiff's  pat- 
ent, with  costs.  Court  of  Appeal  dismioed 
an  appeal  therefrom  with  costs.  Oiferend  v. 
Burrow  Stewart  d  Co.  (1909),  14  O.  W. 
R.  961,  1  O.  W.  N.  156. 

Dispute  as  to  true  isTemtor-^oint 
invention  of  plaintiff  and  defendant — ^Dedara- 
tion — Trust — Assignment  for  use  in  mis- 
ter's business.  Piper  v.  Piper,  3  O.  W.  B. 
451. 

Ezpirsr  of  f  oreisn  patomt  —  British 
patent.] — By  the  true  construction  of  s.  8 
of  the  Canadian  Patent  Act.  R.  8.  C  c. 
61,  as  amended  by  55  &  56  V.  c  24,  s.  1,  a 
Canadian  patent  expires  as  soon  as  any  for- 
eign patent  for  the  same  invention  existing 
at  any  time  during  the  continuance  of  the 
Canadian  patent  expires.  A  British  patent  » 
a  foreign  patent  within  the  meaninr  of  t^ 
Canadian  Patent  Act.  Judgment  in  31  S. 
C.  R.  reversed,  and  that  in  20  C.  li.  T.  274, 
6  Ex.  C.  R.  357,  restored.  Dominion  CotUm 
Mills  Co.  V.  General  Engineering  Co.  of 
Ontario,    [1902]   A-  C.  570. 

Expiry  of  f  oreiBA  patent— Me^iity  of 

''for^gn  patent"  —  ''ExisU:']—J.  filed  in 
application  for  a  Canadian  patent  for  new 
and  useful  improvements  in  boiler  and  other 
furnaces  on  the  1st  March.  1892.  On  the 
same  day  he  applied  for  a  British  patent 
and  also  for  an  Italian  patent  in  respect  oi 
the  same  invention.  The  British  applicatMW 
was  accepted  on  the  30th  April,  1892.  m 
the  patent  Issued  on  the  12th  July,  bnt 
was  dated,  as  is  the  practice  in  Bn^MO. 
as  of  the  date  of  the  application,  via.,  the 
1st  March,  1892.  The  Italian  patent  wu 
issued  on  the  19th  March.  1892.  and  wis 
granted  for  a  term  of  six  years  from  thit 
date  The  Canadian  patent  was  granted  on 
the  i5th  October,  1892.  The  British  patent 
became  forfeited  for  non-payment  of  <«^ 
tain  fees  and  annuities  due  thereon  on  uie 
1st  March,  1897.  The  inventor  was  in  «■ 
fault  in  respect  of  payment  of  fees  on  the 
Italian  patent  in  1895.  and  while  there  wm 
some  doubt  whether  such  default  operated 
as  a  forfeiture  ipso  facto  under  the  Itahin 
law,  there  was  no  doubt  that  it  expired  it 
the  end  of  the  six  years  when  no  steps  weie 
taken  by  the  inventor  for  its  renewal:— 
Held,  that  the  Canadian  patent  was  voA 
2.  That  the  words  "foreign  patent"  as  used 
in  R.  S.  C.  c.  61,  s.  8,  as  amended  by  55  ft 
56  V.  s.  24,  s.  1,  include  all  patents  that  m 
not  Canadian.  3.  That  the  word  ••exists 
therein  has  reference  to  the  date  or  tune 
when  the  Canadian  patent  is  granted,  not 
when  it  is  applied  for.  4,  That  the  worts 
"shall  expire  at  the  earliest  date  on  whicn 
any  foreign  patent  for  the  same  invention 
expires"  are  not  to  be  limited  to  the  expl^ 
ation  by  lapse  of  time  of  the  potential  terra 
of  the  foreign  patent,  but  include  any  end- 
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lag  at  a  time  earlier  than  the  end  of  the 
term  for  which  the  patent  is  gr&nted.  Oen- 
eral  Engineerinff  Co.  of  Ontario  v.  Dominion 
Cotton  Mills  Co.,  20  C.  L.  T.  274.  6  Bx. 
C.  R.  357. 

Fiareprooflaifl^  device  —  Process  —  As- 
signment— Principal  and  agent — Validity  of 
patents — ^Warranty.  Electric  Pireproofing 
Co,  V.  Electric  Fireproofing  Co.  of  Canada, 
Limited,  d  Eadam,  5  E.  L.  R.  205. 

Furnace  stoker  —  Combination  —  In- 
fringement.] — On  the  15th  October,  1892, 
J.  obtained  a  patent  in  Canada  for  alleged 
new  and  useful  improvements  in  boiler  fur- 
naces. The  distinctive  feature  of  J.'s  inven- 
tion was  that,  instead  of  using  a  fuel  cham- 
ber or  magazine  bowl-like  in  shape,  such  as 
that  claimed  in  Worthington's  United  States 
patent,  he  employed  an  oblong  trough  or 
bath-tub  shaped  fuel  chamber,  with  upwardly 
and  outwardly  inclined  closed  sides.  This 
form  of  fuel  chamber  was  suggested  in  the 
Worthington  patent,  but  was  not  worked 
out  by  its  inventor,  it  being  his  view,  ap- 
parently, that  several  magazines  or  chambers 
bowl-like  in  shape  could  be  used  within  the 
tiDagfa-shaped  chamber.  The  Worthington 
patent  was  not  commercially  successful.  J., 
using  an  oblong  or  trough-shaped  chamber, 
was  the  first  to  manufacture  a  mechanical 
stoker  that  was  commercially  successful.  Be- 
tween Worthington's  and  J.'s  patents  there 
was  all  the  difference  between  failure  and 
success: — Held,  that  J.*s  patent  was  valid. 
General  Engineering  Co.  of  Ontario  v.  Do- 
minion Cotton  Mills  Co.,  20  C.  L.  T.  52.  6 
Ex.  C.  R.  309. 

laaportaitoa  and  non-maniif  aeture — 

Patent  Act,  s.  S7.] — A  patentee  is  not  in 
default  for  not  manufacturing  his  invention, 
unless  or  until  there  is  some  demand  for  it 
with  which  he  has  failed  to  comply,  or  unless 
some  person  has  desired  to  use  or  obtain 
it  and  has  been  unable  to  do  so  at  a  reason- 
able price ;  and  where  the  invention  is  a  pro- 
cess only,  the  patentee  satisfies  the  statute 
and  the  conditi<Mi  of  his  patent  by  being 
ready  to  allow  the  process  to  be  used  by 
anyone  for  a  reasonable  sum.  Anderson  Tire 
Co.  of  Toronto  v.  American  Dunlop  Tire  Co., 
5  Ex.  C.  R.  100,  referred  to.  2.  The  effect 
of  s.  31  of  the  Patent  Act  is  to  make  the 
patent  void  only  as  to  the  interest  of  the  per- 
son importing  or  causing  to  be  imported  the 
article  made  according  to  the  process  pat- 
ented ;  and  importation  by  a  licensee  will 
not  avoid  the  patent  so  far  as  the  interest  of 
the  owner  is  concerned.  3.  Semble,  that  the 
importation  of  an  invention  made  in  accord- 
ance with  a  process  protected  by  a  patent, 
is  an  importation  of  the  invention.  But, 
quwre,  whether  the  provision  of  s.  37  of  the 
Patent  Act,  requiring  the  manufacture  in 
Canada  of  the  invention  patented,  after  the 
expiry  of  two  years  from  the  date  of  the 
patent,  applied  to  the  case  of  a  patent  for 
an  art  or  process.  Hatnbly  v.  Albright,  22 
C.  L.  T.  201,  7  Ex.  C.  R.  363. 

Improvement  la  auton&atie  drill 
tnmers  —  Patentability — Use  of  friction  as 
a  motive  power  —  Novelty  —  Anticipation — 
New  combination  of  old  elements  —  Infringe- 
ment —  Colourable  imitation.  Woodward  v. 
OJfcc,  7  O.  W.  R.  881. 


Infringement  —  Action  for  —  Motion  to 
stay  —  Proposal  to  proceed  in  E)xchequer 
Court  to  avoid  patent.  Parramore  v.  Boston 
Mfg.  Co.,  4  O.  Ij.  R.  627,  1  O.  W.  R.  643, 
716. 

Infrins^ment.] — As  a  defence  to  an 
action  for  infringement  of  a  patent  of  in- 
vention it  was  pleaded  that  the  patent  was 
the  property  of  certain  joint-owners  who 
were  not  plaintiffs: — Held,  that  this  was  in 
effect  pleading  a  jus  tertii,  and  was  not  a 
good  defence  in  law  to  the  action.  Toronto 
Type  Foundry  v.  Reid  (1908),  12  Ex.  C 
R.  8. 

Infringement — Assignee  and  assignor — 
Estoppel  —  Construction.] — ^Where  the  orig- 
inal owner  of  a  patent  had  assigned  it,  and 
was  subsequently  proceeded  against  by  the 
assignee  for  infringement  thereof,  the  assignor 
was  held  to  be  estopped  from  denying  the 
validity  thereof:  but,  inasmuch  as  he  was  in 
no  worse  position  than  any  independent  per- 
son who  admitted  the  validity  of  the  patent, 
he  was  allowed  to  shew  that,  on  a  fair  coa- 
st ruction  of  the  patent,  he  had  not  infringed. 
Indiana  Manufacturing  Co.  v.  Smith,  24  0* 
L.  T.  387,  9  Ex.  C.  R.  154. 

Inf ringen&ent  —  Colourable  imitation — 
Pleading  —  Statement  of  claim — Particu- 
lars.   Shroeder  v.  Donatt  14  O.  W.  R.  103. 


—  Colourable  imitation — 
Pleading  statement  of  claim  —  Particulars 
— ^Breaches  —  Assignments  of  patent — ^Time 
and  place  of  invention.  Kleinert  Rubber  Co. 
V.  Ei^man  Rubber  Co.,  12  O.  W.  R.  60. 


—  Departure  from  sped- 
fixations  in  manufacture  —  Lack  of  inven- 
tion.]— ^Action  for  infringement  of  a  patent 
for  an  ear-covering  for  caps: — Held,  on  ap- 
peal, that  as  there  is  nothing  in  the  specifica- 
tions indicating  any  peculiarity  of  shape  in 
these  ear-coverings,  there  is  no  novelty.  Ap- 
peal allowed  and  action  dismissed.  Eastern 
Hat  and  Cap  Co.  v.  Walmsley  (N.S.),  5 
E.  L.  R.  538.  6  E.  L.  R.  525. 

Inf ringen&ent  —  Foreign  patent — ^Appli- 
cation for  Canadian  patent  —  Time — ^Evi- 
dence.   Milner  v.  Kay,  1  O.  W.  R.  200. 

Infringement  —  Improvements  in  car 
wheels  —  Combination  —  UtiUty.]  —  The 
plaintiffs  were  owners  of  Canadian  letters 
patent  numbered  63,608  for  improved  abrad- 
ing shoes  for  truing  up  car  wheels.  The  im- 
provement consisted  in  the  use  of  an  abrad- 
ing shoe  in  which  there  were  a  number  of 
pockets  filled  with  abrading  material.  Be- 
tween the  pockets  were  spaces  or  cavities  to 
receive  the  material  worn  from  the  wheel,  the 
spaces  having  openings  in  them  to  facilitate 
the  discharge  of  such  material.  Prior  to  the 
alleged  invention  abrading  shoes  had  been 
used  in  which  there  were  similar  pockets 
filled  with  abrading  material ;  and  other 
shoes  had  been  used  in  which  there  were 
similar  spaces  or  cavities.  The  plaintiffs* 
abrading  shoe,  however,  was  the  first  in 
which  these  two  features  were  combined,  or 
used  together: — Held,  that  there  was  inven- 
tion in  the  idea  or  conception  of  combining 
these  two  features  for  the  purpose  of  truing 
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up  car  wheels.  2.  That  the  invention  was 
useful.  Oriffin  v.  Toronto  Rto,  Co,,  7  Ex. 
C.  R.  411. 

Infriiiseiiient  —  Interlocutory  injunc- 
tion —  JJiscretion  —  Appeal] — An  inter- 
locutory injunction  to  restrain  the  defend- 
ant from  using  a  patented  device,  will  not  be 
granted  in  a  suit  for  damages  arising  from 
infringement  and  for  a  perpetual  injunction, 
when  the  patent  is  recent  and  has  not  been 
established  by  a  judgment  at  law. — 2.  The 
Court  is  at  all  times  very  reluctant  to  inter- 
fere in  appeal  with  the  discretionary  power 
of  the  Court  and  Judges  of  original  jurisdic- 
tion in  issuing  an  injunction,  and  will  only 
do  so  to  avoid  some  grave  injustice  or  to  con- 
form to  an  established  rule  of  law.  Ottawa 
and  Hull  Power  and  Manufacturing  Co.  v. 
Murphy,  15  Que.  K.  B.  230. 

Infiinseiiieiit — Lantern  glohe — Want  of 
element  of  inventvvenesa.] — In  an  action  for 
infringement  of  letters  patent  for  improve- 
ments in  lanterns,  one  feature  only  of  the 
lantern,  the  globe  of  which  could  be  lifted 
vertically  for  the  purpose  of  lighting  the 
lamps,  came  in  question;  and  as  to  that,  one 
issue  was  whether  or  not  in  the  idea  or  con- 
ception that  if  the  bail  of  the  lantern  was 
made  of  the  right  length  to  drop  under  the 
guard  or  plate  of  the  globe,  the  bail  would 
hold  up  the  globe  while  the  lantern  was  being 
lit,  or  in  the  working  out  of  that  idea  or 
conception,  there  was  invention  to  sustain 
a  patent: — Heldy  that  there  was  no  inven- 
tion to  constitute  a  valid  patent.  Kemp  v. 
Choton,  22  C  L.  T.  89,  7  Ex.  C.  R.  306. 

Infrinseineiit  —  Manifold  »heets — Di9- 
claimer  after  action  —  Validity  of  remain- 
ing claims  —  Nowlty.] — ^The  first  claim  in 
the  specification  in  the  patent  sued  on  was 
disclaimed  after  action  brought.  It  was  as 
follows :  '*  1.  A  manifold  sheet  having  an 
original  leaf  and  a  duplicate  leaf  connected 
at  a  score  line  and  folded  together,  the  dupli- 
cate leaf  having  an  apertured  binding  margin 
which  makes  it  of  greater  actual  area  than 
the  original  leaf,  whereby  when  detached  the 
duplicate  leaf  may  be  filled  by  means  of  its 
apertured  margin."  The  second  claim,  the 
validity  of  which  was  in  issfie,  was  in  these 
terms :  "  2.  A  manifold  sheet  having  an  orig- 
inal leaf  and  a  duplicate  connected  at  a 
score  line  and  folded  together,  the  duplicate 
leaf  having  an  apertured  binding  margin 
which  makes  it  of  greater  actual  area  than 
the  original  leaf,  the  duplicate  leaf  having  its 
binding  margin  folded  over,  whereby  when 
the  duplicate  leaf  is  detached  its  margin  may 
be  unfolded  for  filing:"  —  Held,  that  there 
was  no  difference  in  fact  between  the  sheet 
described  in  the  first  claim,  which  was  dis- 
claimed, and  that  described  in  the  second 
claim. — 2.  In  view  of  the  disclaimer  of  the 
first  claim  above  mentioned,  there  is  no 
novelty  or  invention  in  placing  the  score  line 
in  one  particular  place  in  the  plane  of  the 
original  leaf  so  that  one  half  of  the  binding 
mar;;iD  of  the  duplicate  leaf  will,  before  the 
leaves  are  separated  from  each  other,  lie  in 
such  plane.  Gopeland-Chattcrson  Co.  t. 
Paquette,  10  Ex.  C.  R.  410. 

InfriAeement — Metal  weather  strips  — 
Prior  American  patent  —  Narrow  construc- 
tion.]— The  defendants  had  manufactured  a 


form  of  metallic  weather  strip  in  Canadi 
vei7  much  nearer  to  that  shewn  and  de- 
scribed in  an  American  patent  to  a  date  prior 
to  the  Canadian  patent  owned  by  the  plain- 
tiffs than  it  was  to  any  of  the  forms  shewn 
and  described  in  the  plaintiffs'  patent:— 
Held,  that  if  the  plaintiffs'  patent  was  good, 
it  was  good  only  for  the  particular  forms  of 
weather  strips  shewn  and  described  therein; 
and  that  upon  the  facts  proved  the  defend- 
ants had  not  infringed.  CkamberUn  MeUH 
Weather  Strip  Co.  of  Detroit  v.  Peace,  25 
C.  L.  T.  144,  9  Ex.  C.  R.  399. 

Inf  rinseBtent — Novelty  —  Onus.  Lang 
T.  McAlUster,  1  O,  W.  R.  455,  2  O.  W.  R. 
148. 

Infringement — Parties  to  a€tion — 8er- 
vice  out  of  the  jurisdiction  —  DomicU.]  — 
To  an  action  by  the  holder  of  a  patent  of 
invention  against  persons  resident  within  the 
jurisdiction  for  an  injunction  against  in- 
fringement of  the  patent  and  damages,  other 
persons  not  within  the  jurisdiction,  who  make 
and  sell  to  the  defendants  the  goods  wbidi 
are  the  subject  of  the  plaintiff's  complaint 
under  another  patent  which  the  plaintiff  al- 
leges to  be  null  and  void,  are  neither  neces- 
sary nor  proper  parties,  and  service  upon 
them  of  an  amended  statement  of  claim  ask- 
ing for  damages  and  an  injunction  against 
them  and  for  a  declaration  that  their  patent 
is  null  and  void,  will  be  set  aside  with  costs. 
The  statement  of  claim  did  not  allege  that 
the  non-resident  parties  had  done  anything 
as  to  which  an  injunction  could  be  asked 
against  them  in  Manitoba,  and  upon  its  al- 
legations the  only  relief  the  plaintiffs  coold 
possibly  claim  against  them  would  be  a  de- 
claration that  their  patent  was  null  and  void, 
thus  raising  two  distinct  and  separate  causes 
of  action,  one  against  the  parties  within  the 
jurisdiction  and  the  other  against  the  non- 
resident parties,  both  of  whidi  issues  shooM 
not  be  tried  in  one  action.  Under  the  Patent 
Act,  R.  S.  C.  c.  61,  as  amended  by  53  V.  c. 
13,  the  Court  has  no  jurisdiction  to  impeach 
a  patent  held  by  a  person  whose  domicil  is 
in  another  province,  but  could  only,  on  the 
application  of  a  defendant  sued  in  this  prov- 
ince for  an  infringement  of  such  a  patent, 
declare  it  to  be  void  as  against  him.  leaving 
it  primd  facie  valid  as  against  everyone  else. 
Maw  V.  Massey-Harris  Co.,  23  C.  L.  T.  20, 
14  Man.  L.  R.  252. 


_  foreign  patent,]— 

Judgment  of  the  Exchequer  Court  of  C^ 
ada,  9  Ex.  C.  R.  ^99,  afiSrmed.  ChamlerUim 
Metal  Weather  Strip  Co.  v.  Peace,  37  S.  C. 
R.  530. 

Infringement  —  Sale  for  a  reasoMhU 
price  —  Use  of  patented  device  —  Contrsfi 
—Patent  Act,  R.  S,  C.  c.  61,  s.  Tt  —  Svir 
dence.] — The  patentee  of  a  device  for  bind- 
ing loose  sheets  sold  the  defendant  binden. 
subject  to  the  condition  that  they  should  be 
used  only  in  connection  with  sheets  suppW 
by  or  under  the  authority  of  the  patentee. 
H.  used  the  binders  with  sheets  obtained 
from  the  other  defendants,  contiary  to  the 
condition.  In  an  action  for  infringement  of 
the  patent: — Held,  that  the  condition  in  the 
contract  with  H.  imposing  the  restriction 
upon  the  manner  in  which  he  should  use  the 
binders  was  not  a  contravention  of  the  pro- 
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Tisions  of  8.  37  of  the  Patent  Act;.  B.  S.  O. 
c.  61.  in  respect  to  supplying  the  patented 
invention  at  a  reasonable  price  to  persons 
desiring  to  use  it,  and  that  the  use  so  made 
of  the  binders  by  H.  was  in  breach  of  the 
condition  of  the  contract  licensing  him  to 
make  use  of  the  patented  device  and  an  in- 
fringement of  the  patent.  —  Judgment  ap- 
pealed from,  10  Ex.  C.  R.  224,  26  C.  L.  T. 
52S,  affirmed.  Haiian  v.  Copeland-G hatter- 
9<m  Co.,  26  C.  L.  T.  846,  37  S.  C.  R.  651. 

lafrinsement — Want  of  novelty — Neto 
and  beneficial  results  —  Subject  matter  of 
invention  —  Purchase  of  patented  device — 
Estoppel.} — ^The  plaintiffs  were  patentees  of 
an  alleged  device  intended  to  cheapen  and 
simplify  former  methods  of  keeping  and  ren- 
dering statements  of  accounts  by  merchants 
and  others,  as  was  claimed,  by  providing  for 
making  entries  and  invoices  by  one  and  the 
same  act.  on  manifolding  sheets  so  folded  as 
to  occupy  the  entire  platen  of  standard  type- 
writers, and,  at  the  same  time,  without 
waste,  to  provide  a  binding  margin  for  the 
leaf  with  the  bookkeeping  entry  to  utilize  it 
as  a  page  in  a  permanently  bound  book.  The 
sheets,  manufactured  and  sold  by  the  plain- 
tiffs accomplished  these  ends  through  being 
folded  so  as  to  form  two  or  three  leaves,  as 
required,  with  two-leaf  sheets,  the  upper  leaf 
forming  an  original  or  invoice  and  the  lower 
sheet  the  duplicate  and  bookkeeping  entry; 
with  three-leaf  sheets,  the  third  leaf  serving 
either  as  a  duplicate  or  to  be  used  as  an 
original  duplicated  on  the  reverse  side  of  the 
centre  leaf.  In  each  case  the  leaves  are  con- 
nected together  so  as  to  form  one  integral 
sheet  with  vertical  and  transverse  score  lines 
enabling  the  invoices,  etc.,  to  be  easily  de- 
tached, leaving  the  permanently  retained  page 
and  folded  margin  with  perforations  to  fit 
binders.  The  specifications  of  the  patented 
device  succinctly  described  and  iUustrated 
various  forms  of  folding  the  sheets  to  secure 
its  advantages.  An  action  for  infringement 
by  the  defendants  manufacturing  and  selling 
sheets  similar  to  the  above  described  device 
was  dismissed  in  the  Exchequer  Court:  — 
Held,  affirming  the  judgment  appealed  from, 
10  Ex.  C.  R.  410.  that  there  was  neither 
subject  nor  novelty  in  the  device  claimed  as 
an  invention,  and  consequently  that  it  was 
not  patentable.  Copeland-Chatterson  Co.  v. 
Paquette,  27  C.  L.  T.  311,  38  S.  C.  R.  451. 


—  Wire  fences  —  Elec- 
irieal  welding  —  Pioneer  invention — Broad 
construction.] — ^The  defendants  had  made  for 
them  and  had  used  a  machine  for  making 
wire  fences,  the  wires  being,  by  the  use  of 
electrical  currents,  welded  automatically  at 
their  points  of  intersection.  It  differed  in  a 
number  of  details  from  the  machine  described 
in  the  plaintiflTs  patent,  but  it  made  the 
same  product  in  a  similar  manner  and  with 
similftr  devices: — Held,  that,  giving  a  broad 
ooQstmction  to  the  plaintiffs*  patent  as  being 
the  first  in  which  a  successful  method  was 
devised  and  pointed  out  of  making  wire  fences 
and  other  like  products  in  the  way  described 
in  such  patent,  the  defendants  had  infringed 
the  same.  Clinton  Wire  Cloth  Co.  v.  Do- 
minion Fence  Co.,  27  C.  L.  T.  340.  11  Ex. 
C.  R.  103. 

lAterpretation  of  letters  patent  — 

Infringement — Combination  of  old  elements,] 


— ^The  rules  of  interpretation  to  be  applied 
to  a  patent,  which  is  a  contract  between  the 
Government  or  the  public  and  the  patentee, 
are  those  which  are  applied  to  all  other  con- 
tracts. The  intention  of  the  parties  must  be 
found  in  the  contract  itself,  and  the  interpre- 
tation of  its  several  clauses  is  a  question  of 
law  which  is  left  to  the  Court.  In  case  of 
doubt,  the  contract  is  interpreted  against  him 
who  has  stipulated,  i.e.,  the  patentee.  2.  In 
a  patent  for  a  combination  of  old  elements, 
the  subject-matter  of  the  patent  is  the  com- 
bination itself  taken  as  a  whole,  which  can- 
not be  infringed  unless  the  whole  combina- 
tion be  used,  without  omitting  any  element 
which  the  inventor  himself  considered 
material.  3.  In  the  present  case,  the  hinge 
joint  was  a  material  part  of  a  patent  for  a 
hose  coupler,  and  as  this  was  not  used  by 
the  respondent,  there  was  no  infringement. 
Judgment  in  18  Que.  S.  C.  44,  reversed. 
Came  v.  Consolidated  Car  Heating  Co.,  11 
Que.  K.  B.  103. 

Iiloeiuie  —  Alterations  and  improvements 
— Rights  of  licensee.] — ^The  plaintiff  granted 
to  the  defendants  a  license  under  seal  to 
use  a  patented  invention  of  his,  being  an 
automatic  air  brake,  and  to  manufacture  and 
equip  their  rolling  stock  with  the  same.  He 
complained  that,  though  the  object  of  his 
agreement  was  that  his  brake  might  be  ad- 
vertised by  its  user  on  the  defendants'  road 
in  the  form  in  which  he  had  patented  it.  the 
defendants  were  injuring  his  invention  by 
substituting  in  part  a  different  unpatented 
mechanical  device  of  their  own.  and  using 
the  brake  as  thus  altered  to  his  detriment; 
and  contended  that,  if  the  defendants  used 
his  invention  at  all,  they  must  use  it  in  ac- 
cordance with  the  form  described  in  his 
patent,  and  ask  for  an  injunction : — Held, 
Armour.  C.J.O.,  dissenting,  that,  in  the  ab- 
sence 01  agreement  to  the  contrary,  as  here, 
there  is  nothing  to  prevent  a  licensee  from 
making  such  changes  or  alterations  as  he 
thinks  proper  in  the  patented  invention. 
Judgment  of  Mei^gdith,  C.J.,  2  O.  L.  R.  190, 
21  C.  L.  T.  466,  reversed.  MacLaughlin  v. 
Lake  Erie  and  Detroit  River  RiO.  Co.,  22 
C.  L.  T.  202,  3  O.  L.  R.  706,  1  O.  W.  R.  266, 
428. 

Iiieenee  —  Royalties  —  Assignment  of 
license  by  licensees — Formation  of  company 
— Contract  to  pay  royalties  —  Statute  of 
Frauds — Consideration.  Woodrufff  v.  Eclipse 
Office  Furniture  Co.,  2  O.  W.  R.  35,  114, 
601,  4  O.  W.  R.  165. 


Macililiie  — 

Anticipation  — 
4  E.  L.  R.  82. 


Infringement  —  Novelty  — 
Utility.    Larose  v.  Aubertin, 


Manufaetiire  —  Extension  of  time.] — 
A  patent  of  invention  expires  in  two  years 
from  its  date,  or  at  the  expiration  of  a  law- 
ful extension  thereof,  if  the  inventor  has  not 
commenced  and  continuously  carried  on  its 
construction  or  manufacture  so  that  any  per- 
son desiring  to  use  it  could  obtain  it  or  cause 
it  to  be  made.  A  patent  is  not  kept  alive 
after  two  years  have  expired  by  the  fact  that 
the  patentee  was  always  ready  to  furnish  the 
article  or  license  the  use  of  it  to  any  person 
desiring  to  use  it,  if  he  has  not  commenced 
to  manufacture.  Smith  v.  Barter,  2  Ex.  C. 
R.  474,  overruled  on  this  point.    The  power 
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of  extension  beyond  the  two  years  given  to 
the  commissioner  of  patents,  or  his  deputy, 
can  only  be  exercised  once. — Qucere:  Can  it 
be  exercised  by  an  acting  deputy  commis- 
sioner?—Poirer  V.  QHUin,  23  C.  L.  T.  79.  33 
S.  C.  R.  39. 

Mannfaoture  and  sale — Patent  Act,  s. 
37  —  Unconditional  »ale  —  License, '\ — ^The 
condition  in  s.  37  of  the  Patent  Act  [now 
s.  38  of  R.  S.  C.  1906  c.  69]  that  a  patent 
shall  become  void  if  the  patentee  does  not 
within  two  years  of  the  date  of  the  patent, 
or  any  authorised  extension  of  such  period, 
commence,  and  after  such  commencement 
continuously  carry  on  in  Canada,  the  con- 
struction or  manufacture  of  the  invention 
patented,  in  such  a  manner  that  any  person 
desiring  to  use  it  may  obtain  it  or  cause  it 
to  be  made  for  him  at  a  reasonable  price  at 
some  manufactory  or  establishment  for  mak- 
ing or  constructing  it  in  Canada,  should  be 
construed  to  mean  that  the  patentee  must 
not  only  manufacture  his  invention  in  Can- 
ada, but  manufacture  it  in  such  a  manner 
that  any  person  who  desires  to  use  it  may 
buy  or  obtain  an  unconditional  title  to  it  at 
a  reasonable  price. — It  is  not  a  compliance 
with  the  above  condition  that  a  person  who 
desires  to  buy  or  obtain  an  unconditional 
title  to  the  patented  invention  is  put  in  a 
position  to  obtain  the  use  of  it  at  a  reason- 
able rental.  Hildreth  v.  McCormick  Manu- 
factuHng  Co.,  26  C.  L.  T.  782,  10  Ex.  C.  R. 
378. 

Meohanloal  oontrl-v-aace  —  Utility  — 
Novelty  —  PatentaJyility.]  —  A  mechanical 
contrivance,  to  be  good  subject-matter  of  a 
patent,  must,  besides  utility,  possess  the  in- 
cident of  novelty  and  be  the  result  of  some 
ingenuity  or  invention.  Letters  patent, 
therefore,  for  a  contrivance  already  known, 
or  consisting  merely  in  the  substitution  of 
metal  for  wood  to  reduce  size  and  volume, 
which  any  mechanic  would  suggest,  are  void, 
and  give  no  right  of  action  for  infringement. 
Larose  v.  Auhertin,  32  Que.  S.  C.  430. 

New  deTioes  —  Improvements — Patent- 
ability —  Description^] — The  application  of 
new  parts  to  a  known  machine  is  patentable 
only  in  so  far  as  it  constitutes  an  improve- 
ment or  produces  a  useful  result  and  a  differ- 
ent one  from  that  obtained  by  the  original  ma- 
chine.— 2.  Not  only  the  application  of  new 
parts,  but  improvements,  advantages,  or 
bringing  to  perfection  the  parts  which  al- 
ready exist,  resulting  therefrom,  must  be  set 
out  in  the  patent  or  in  the  descriptive  memo- 
randum which  forms  part  of  it.  Judgment 
in  31  Que.  S.  C.  112  affirmed.  Lair  v. 
Authier,  33  Que.  S.  C.  64. 

NoTelty — Combination  of  known  elements 
— Infringement  —  Mechanical  equivalents.] 
— ^A  device  resulting  in  the  first  useful  and 
successful  application  of  certain  known  arts 
and  processes  in  a  new  combination  for  manu- 
facturing purposes  is  not  unpatentable  for 
want  of  novelty,  merely  because  some  of  the 
elements  so  combined  have  been  preyiously 
used  with  other  manufacturing  devices.  — 
Judgment  in  Clinton  Wire  Cloth  Co,  v.  Do- 
minion Fence  Co,,  27  C.  L.  T.  340,  11  Ex. 
C.  R.  108  (ante  7),  affirmed.  Dominion 
Fence  Co.  v.  Clinton  Wire  Cloth  Co.,  39  S. 
C.  R.  535. 


Novelty — Ncio  combination  of  weU  known 
devices.] — ^Although  all  the  individual  parts 
of  a  machine  may  lack  novelty,  yet  if,  by  a 
new  combination  of  them,  a  decided  improve- 
ment in  the  working  is  attaincNl,  that  is  suffi- 
cient to  support  a  patent  of  invention,  and 
the  Courts  look  with  favour  upon  any  slight 
change  whereby  an  improvement  is  effected, 
and  find  invention  in  it  if  they  can. — ^The 
plaintiff's  patented  grain  pickling  machine 
was  constructed  upon  lines  similar  to  those 
of  two  other  such  machines  that  had  been 
previously  patented.  In  all  these  the  grain 
was  fed  into  a  hopper,  on  the  top  of  a  box 
containing  a  revolving  worm  or  screw,  and 
the  pickling  liquid  was  in  a  box  so  placed 
that  it  would  fall  into  the  box  containinf 
the  worm  so  as  to  mix  with  the  grain  in  its 
progress  to  the  discharging  end  of  the  box; 
but  in  the  plaintiff's  machine  the  liquid  was 
conveyed  through  a  lead  tube  into  the  side 
of  the  box  containing  the  worm  to  a  point 
underneath  the  opening  in  the  hopper,  so 
that  the  liquid  and  the  grain  ran  throai^li 
together,  and  much  space  was  saved.  The 
mixing  of  the  grain  and  the  pickling  fluid 
was,  owing  to  the  use  of  the  lead  tube  and 
the  peculiar  arrangement  of  the  parts,  more 
thoroughly  done  by  the  plaintiff's  macbine 
than  by  either  of  the  others;  and.  though  of 
the  same  size  as  they,  its  capacity  was  con- 
siderably greater:  —  Held,  that  there  was 
sufficient  novelty  and  improvement  in  the 
plaintiff's  machine  to  support  his  patent,  and 
that  he  was  entitled  to  the  usual  order  for 
an  injunction  and  damages  against  the  de- 
fendants for  infringing  upon  it.  MaUice  v. 
Brandon  Machine  Works  Co.,  5  W.  L.  R. 
416,  17  Man.  L.  R,  105. 

Novelty  —  Patentability  —  Pleadinfi  — 
Amendment  —  Costs.]  —  S..  the  plaintiffs' 
predecessor  in  title,  obtained  Canadian  letters 
patent  No.  20,560,  for  certain  improvements 
in  wear  plates  for  railway  ties,  which,  ac- 
cording to  the  specification  of  the  patent 
consisted  in  a  flat  body-portion,  provided  at 
its  opposite  sides  with  defending  flai-ed«e 
flanges,  adapted  to  enter  the  wooden  body 
of  the  cross- ties  without  injuring  it,  the 
flanges  being  relatively  parallel  and  lying  in 
planes  approximately  at  right  angles  to  that 
of  the  body-portion.  The  inventor  claimed: 
(1)  a  wear  plate  for  railway  ties  consisting 
of  a  body  having  projecting  flanges  at  its 
side  edges;  (2)  the  combination  with  a  rail- 
way rail  and  supporting  cross-tie  of  a  wear- 
plate  consisting  of  a  body  having  projecting 
side  flanges;  the  plate  being  interposed  be- 
tween the  rail  and  tie  with  its  flanges  en- 
tered into  the  tie  longitudinally  or  parallel 
with  the  grain  or  fibres  of  the  tie.  The  sub- 
stance of  the  invention  was  the  projecting  or 
defending  flanges  at  the  edges  of  the  plate, 
adapted  to  enter  the  wooden  body  of  the 
cross- tie  without  injuring  it  S.  had  abo 
obtained  an  earlier  patent,  in  18SX  which 
differed  from  the  one  above  set  out  only  in 
having  one  or  more  flanges  or  ribs  placed 
under  the  plate  for  insertion  into  the  tie, 
its  object  being  the  durability  of  railway  ties. 
Prior  to  S.'s  improvements,  iron  or  steel 
plates  had  been  used  as  tie  plates,  and  it 
was  common  knowledge  that  the  insertifNi  of 
such  a  plate  between  an  iron  or  steel  nil 
and  a  wooden  tie  would  give  greater  dura- 
bility to  the  rail;  that  reduction  of  the 
weight  of  the  plate  without  loss  of  strenrth 
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coald  be  effected  by  using  channel  iron  or 
angle  iron  or  bx  having  the  plate  made  with 
flanges  or  ribs;  and  that  if  such  flanges  or 
ribs  were  sharpened  they  could  be  driven 
into  the  tie.  and  that  such  flanges  or  ribs 
would  in  that  position  assist  in  holding  the 
plate  in  place: — Held,  that  there  was  no  in- 
vention in  either  of  the  improvements  for 
which  S.'s  patents  were  granted.  2.  Costs 
were  withheld  because  the  judgment  pro- 
ceeded upon  a  defence  not  raised  in  the  plead- 
ings, but  in  respect  of  which  the  defendants 
were  allowed  to  amend  after  the  trial.  Servis 
Railroad  Tie  Plate  Co,  of  Canada  v.  Hamil- 
ton Steel  and  Iron  Co.,  8  Ex.  C.  R.  381. 

pAtentable  ImproTeiiients  in  ma- 
eklaery  —  Anticipation,] — Canadian  pat- 
ent No.  79,392  for  improvements  in  candy- 
pulling  machines,  granted  on  the  17th  Febru- 
ary, 1903,  declared  void  for  want  of  inven- 
tion, having  been  anticipated  by  earlier  in- 
ventions in  the  United  States. — Judgment  of 
the  Exchequer  Court,  10  Ex.  C.  R.  378,  re- 
versed on  this  point.  Hildreth  v.  McConnick 
Manufacturing  Co.,  31  S.  C.  R.  246. 


Patentable  ImproTemeiits  in 
eliiaery — New  invention — Combination.] — 
In  order  that  there  may  be  patentable  im- 
provements in  a  patented  machine,  a  simple 
change  of  form  or  substance  is  not  sufficient, 
e.g.,  the  substitution  of  iron  for  wood  to 
lessen  the  volume ;  the  element  of  new  inven- 
tion is  necessary,  as  well,  whether  in  the 
combination  of  the  organs  or  in  the  simplifi- 
cation of  the  mechanism,  etc.  Larose  v.  Aub- 
ertin,  34  Que.  S.  C.  422. 

Pnenniatio  straw  staokers — Combina- 
tion —  Assignment  —  Right  of  assignor  to 
impeach  validity  of  patent  —  Right  to  limit 
construction  —  Estoppel.] — The  assignor  of 
a  patent,  sued  as  an  infringer  by  his  as- 
signees, is  estopped  from  saying  that  the 
patent  is  not  good ;  but  he  is  not  estopped 
from  shewing  what  it  is  good  for,  i.e.,  he  can 
shew  the  state  of  the  art  or  manufacture  at 
the  time  of  the  invention,  with  a  view  to 
limiting  the  construction  of  the  patent. — 2. 
In  an  action  for  infringement  against  the 
assignor  of  a  patent  for  improvements  in 
pneumatic  straw  stackers,  it  appeared  that  an 
earlier  patent  assigned  by  the  defendant  to 
the  plaintiff  excluded  everything  but  the  nar- 
rowest possible  construction  of  the  claims  of 
the  second  patent.  In  the  latter,  speaking 
generally,  the  combination  was  old,  each  ele- 
ment was  old,  and  no  new  result  was  pro- 
duced ;  but  in  respect  of  one  of  the  elements 
of  the  combination  there  was  a  change  of 
form  that  was  said  to  possess  some  merit. 
Beyond  that  there  was  no  substantial  differ- 
ence between  the  earlier  and  later  patents : 
— Held,  that  while,  as  between  the  plaintiff 
and  any  one  at  liberty  to  dispute  the  validity 
of  the  later  patent;  it  might  be  impossible 
on  these  facts  to  sustain  the  patent  —  as 
against  the  assignor,  who  was  estopped  O^om 
impeaching  it,  it  must  be  taken  to  be  good 
for  a  combination  of  which  the  element  men- 
tioned was  a  feature.  Indiana  Manufacturing 
Co.  V.  Smith,  26  C.  L.  T.  458,  10  Ex.  C.  R. 
17. 

Primr  public  user — Experiments — Dedi- 
cation to  public] — The  use  of  an  invention 
by  the  inventor,  or  by  other  persons  under 


his  direction,  by  way  of  experiment,  and  in 
order  to  bring  the  invention  to  perfection,  is 
not  such  a  public  use  as,  under  the  statute, 
defeats  his  right  to  a  patent.  But  such  use 
of  the  invention  must  be  experimental,  and 
what  is  done  in  that  way  must  be  reasonable 
and  necessary  and  done  in  good  faith  for  the 
purpose  of  perfecting  the  device  or  testing 
the  merits  pf  the  invention ;  otherwise,  the 
use  in  public  of  the  device  or  invention  for 
a  time  longer  than  the  statute  prescribes, 
will  be  a  dedication  of  it  to  the  public;  and 
when  that  happens  the  inventor  cannot  recall 
the  gift.  Cqnivay  v.  Ottawa  Electric  Rto. 
Co.,  8  Ex.  C.  R.  432. 

Sale  of  patented  article  —  Condition 
restricting  use  —  Sale  subject  to — Evidence 
— ^Waiver  of  condition  —  Issue  of  fact  — 
Finding  in  favour  of  condition  —  Injunction 
against  breach  of  negative  contract  —  At- 
tacking validity  of  patent  —  Status  of  li- 
censees —  Novelty  —  Utility  —  Onus  — 
Invention  —  Combination  of  old  elements — 
Forfeiture  for  refusal  to  sell  —  Failure  to 
establish  refusal  —  Patent  Act — **  Reason- 
able price"  —  Restriction  as  to  part  of 
price.  Copeland-C  hatter  son  Co.  v.  Lyman 
Bros.,  11  O.  W.  R.  70. 

Sale  of  patented  article  —  Condition 
restricting  use  —  Sale  subject  to — Evidence 
—Waiver  of  condition  —  Issue  of  fact  — 
Finding  in  favour  of  condition  —  Injunction 
— Costs  —  Attacking  validity  of  patent  — 
Status  of  licenses  —  Novelty  —  Utility — 
Onus  —  Invention  —  Combination  of  old 
elements  —  Forfeiture  for  refusal  to  sell — 
Failure  to  establish  refusal  —  Patent  xVct — 
"Reasonable  price"  —  Restriction  as  part 
of  price.  Copeland-C  hatter  son  Co.  v.  Lyman 
Bros,  Co.,  9  O.  W.  R.  908. 

Sale  of  rigbts — Exploitation  in  common 
— Transfer  by  vendor  to  third  person — Action 
by  purchaser  to  rescind  —  Material  fur^ 
nished.] — The  vendor  of  a  patented  process 
under  condition  of  its  exploitation  by  the  pwr- 
chaser  for  their  common  profit,  who  agrees 
to  furnish  the  material  necessary  for  that 
purpose,  and  who  sues  to  set  aside  a  tans- 
fer  made  by  the  purchaser  to  a  third  person 
of  his  rights,  the  subject  of  the  sale,  is  not 
confined  in  his  demand  to  the  patented  pro- 
cess, but  has  the  right  to  include  the  material 
furnished.  Mergenthaler  Linotype  Co.  v.  To- 
ronto Type  Foundry  Co.,  14  Que.  K.  B.  458. 

Scire  facias  to  repeal  —  Expiry  of 
foreign  patent  —  *'  Cause  as  aforesaid."] — 
Upon  a  proceeding  by  8<4re  facias  to  set 
aside  a  patent  for  invention  because  of  an 
alleged  expiry  of  a  foreign  patent  under  the 
provisions  of  s.  8  of  the  Patent  Act: — Held, 
that  there  was  so  much  doubt  as  to  that 
being  one  of  the  clauses  included  in  the 
expression  "  for  cause  as  aforesaid  "  in  clause 
2  of  s.  34  of  the  Act,  that  the  action  should 
be  dismissed.  Rcgina  ex  rel,  American  Stoker 
Co.  V.  General  Engineering  Co.  of  Ontario, 
20  C.  L.  T.  53,  6  Ex.  C.  R.  328. 

Solicitor  —  Professional  fees — Quantum.] 
— Action  by  a  patent  solicitor  to  recover 
professional  fees.  Following  fees  allowed : 
two  consultations,  $20;  preparation  of  case 
for  trial,  $50;  two  days'  attendance  at  trial, 
$100.     He  was  not  called  as  a  witness,  the 
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trial  Judge  holding  it  would  be  unnecessaiy 
to  call  him.  Riches  T.  Business  Systems 
(1909),  U  O.  W.  R.  377. 


Steadyins  devlee  In  or^am  •em 
torm  —  Improvement  —  Narrow  construc- 
tion.]— ^The  invention  in  question  consisted 
in  the  substitution  of  an  improved  device  for 
one  formerly  in  use  as  part  of  a  machine,  in 
this  case  a  tubular  cream  separator: — Held, 
that  the  patent  must  be  given  a  narrow  con- 
struction, and  be  limited  to  a  device  substan- 
tially in  the  form  described  in  this  patent 
and  specification.  Sharpies  v.  National 
Manufacturing  Co.,  26  C.  L.  T.  146. 

Steadyins  deTloe  in  oream  separa- 
tori  —  Improvement  —  Narroto  construc- 
tion —  Writ  of  sequestration.] — ^The  inven- 
tion in  question  consisted  in  the  substitution 
of  an  improved  device  for  one  formerly  in 
URe  as  part  of  a  machine  (in  this  case  a 
tubular  cream  separator)  : — Held,  that  the 
patent  must  be  given  a  narrow  construction 
and  be  limited  to  a  device  substantially  in 
the  form  described  in  the  patent  and  speci- 
fication.— ^The  plaintiffs  after  judgment  ap- 
plied for  a  writ  of  sequestration  to  enforce 
compliance  with  an  injunction  restraining 
further  infringement  by  the  defendants  of  the 
patent  The  writ  was  refused.  Sharpies  v. 
National  Manufacturing  Co.,  25  C.  L.  T. 
146.  9  Ex.  C.  R.  460. 

Storag;e  elevatori  —  Improvements  — 
Anticipation  —  Prior  use  and  sale — Cana- 
dian and  foreign  patent  law  discussed  — 
Smith  V.  Goldie  discussed  and  explained. 
Bamett,  McQueen  Co.  v.  Can,  Stewart  Co. 
(Ex.  C.  1910),  9  E.  L.  R.  46. 

Validity  —  Infringement  —  Onus  —  Im- 
provements in  machinery  —  Different  and 
useful  results  —  Description  in  patent  • — 
False  representations.] — Where  in  an  action 
for  infringement  of  a  patent  for  invention 
the  validity  of  the  patent  is  attacked  upon 
the  ground  that  the  invention  is  not  patent- 
able, the  onus  of  proving  that  it  is,  is  upon 
the  patentee. — The  application  of  new  pow- 
ers to  a  new  machine  is  only  patentable  so 
far  as  they  constitute  an  improvement  or 
produce  a  useful  result,  and  different  from 
that  obtained  by  the  primitive  machine. — 
Not  only  the  application  of  new  powers,  but 
the  improvement,  the  advantages,  or  the  per- 
fecting which  result  from  them,  must  be  set 
out  in  the  patent  or  the  description  which 
forms  part  of  it. — A  patent  for  invention 
obtained  by  means  of  false  representations 
is  void.    Lair  v,  Authier,  31  Que.  S.  C.  112. 

Validity  —  Presumption — Onus — "  Com- 
position of  matter" — JB.  fif.  C,  c.  69,  s.  7 — 
Novelty — ComMnation — Novel  process.]  — 
The  issue  of  a  patent  of  invention  raises  a 
presumption  in  favour  of  the  patentee  that 
the  article  is  a  valid  subject-matter  of  a 
patent.  The  onus  of  proof  is  on  the  party 
who  attacks  the  patent  to  establish  the  con- 
trary.— ^The  words  "composition  of  matter'* 
in  8.  7  of  the  Patent  Act  (R.  S.  C.  c  69) 
include  all  composite  articles,  whether  they 
be  the  result  of  chemical  union  or  of  me- 
chanical mixture,  and  the  latter  may  there- 
fore bo  the  subject-matter  of  a  patent. — A 
novel  and  useful  combination  of  old  and  well 
known   things  may  be  the  subject-matter  of 


a  patent. — Any  novel  process  for  overcoming 
a  difficulty  in  the  way  of  applying  as  old 
process  may  be  the  snbject-matter  of  a  pat- 
ent. Electric  Fireproofing  Co.  ▼.  BUclric 
Fireproofing  Co,  of  Canada^  31  Que.  8.  C 
34. 

Weairinc  apparel — Infringememt  —  Pat- 
entabiUty  of  device.] — ^Plaintiff  company  ap- 
plied for  and  obtained  a  patent  for  an  im- 
provement in  the  manufacture  of  caps,  the 
object,  as  stated,  being  to  provide  a  cap  ooo- 
taining  on  its  interior  an  efficient  and  com- 
fortable covering  for  the  ears,  which,  wlien 
turned  outward  or  downward^  could  be  used 
for  that  purpose  without  in  any  way  diang- 
ing  the  proper  fit  of  the  cap.  Tlie  spedfiea- 
tion  shewed  that  the  object  was  attained  by 
the  attachment,  of  an  elastic  band  to  the  Iih 
terior  of  the  cap  as  illustrated  Ia  accompany- 
ing drawings.  There  being  nothing  in  the 
specifications  to  indicate  that  diere  was  anj 
peculiarity  of  shape  in  connection  with  the 
band,  which  would  have  the  eifect  of  improv- 
ing upon  ear  coverings  already  in  use  in  cape 
or  that  would  indicate  to  a  maker  of  caps 
what  peculiarity  of  shape  he  must  avoid  m 
as  not  to  infringe  upon  plaintiflTs  patoit,  and 
the  attachment  of  a  band  of  flexible  material 
to  caps  to  serve  as  a  protection  for  the  ears 
being  an  old  and  well  known  device: — Hdi, 
8ettiii|r  aside  the  judgment  of  the  trial  Jndge 
in  plaintUTs  favour,  that  the  device  claimed  to 
have  been  infringed  was  not  one  of  a  patent- 
able character.  Walmsley  v.  Eastern  Bat  d 
Cap  Mfg.  Co.,  43  N.  S.  R.  432. 

See  Contract — Coubts  —  Discovebt  — 
HiBE  OF  Chattels — Pabticulabs. 
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See  Cbown  —  Dominion  Lands  Ac?p— Fish- 
EBiES — ^Tbusts  and  Tbusths — YKSwrn 

AND    PUBCHASEB — WaTEB    AND    WAttt- 

couBSES — Wat. 


PATHMASTER. 

See  Wat. 


PAVPEE. 


laeave  of  apj^al  in  forma  pampeviB-l 
— While  no  precise  or  definite  rule  can  be 
laid  down  as  to  the  proof  to  be  adduced  in 
support  of  applications  for  leave  to  proceed 
before  the  Court  of  King's  Bench  ta  fomi 
pauperis,  the  Court  will  be  more  exacting  ia 
a  case  like  the  present,  where  the  appdltpt 
claiming  a  share  of  an  estate,  is  appealug 
from  a  unanimous  adverse  judgment  of  the 
Court  of  Review,  and  is,  moreover,  still  ctg 
able  of  earning  a  livelihood,  than  it  woqm 
be  in  an  action  for  an  alimentary  allowance, 
or  for  damages  by  a  person  incapacitated 
for  work  by  an  accident,  and  particularly 
where  the  judgment  appealed  from  has  tM 
in  favour  of  the  party  making  the  applies- 
tion.  Boucher  v.  Morrison,  11  Que,  K.  B. 
129. 
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Lemve  to  sue  as — RequUite9 — Frivolous 
action.} — ^PermissioD  to  proceed  in  formA 
pauperig  oaght  not  to  be  refused  by  a  Judge 
nnlefls  he  is  convinced  that  the  party  applying 
has  the  necessary  means  for  payment  of 
disbursements,  or  unless  her  demand  is 
plainly  frivolous  and  vexatious. — ^A  demand 
is  not  necessarily  frivolous  and  vexatious 
because  the  party  has  signed  a  writing  re- 
leasing it,  where  he  declares  on  oath  that  he 
was  induced  to  do  so  by  false  representations. 
Paqueiie  V.  Pyke,  2  Que.  P.  R.  364. 


— Liability  of  overseers  — 
'*  Expenses  necessarily  incurreid  **  —  'Notice,'] 
— ^The  defendants  declined  to  pay  expenses 
incurred  by  the  plaintiff  in  connection  with 
the  support  and  maintenance  of  G.  and  her 
infant  child,  paupers  chargeable  to  the  dis- 
trict, on  the  ground  that  the  paupers  in  ques- 
tion had  been  placed  witii  D.  by  the  overseers, 
and  that  they  were  removed  by  the  plaintiff 
from  the  house  where  they  had  been  placed 
to  his  own  house,  without  the  knowledge  and 
consent  of  the  overseers: — Held,  assuming 
this  to  be  the  case,  and  that  the  plaintiff  had 
acted  improperly  in  connection  with  the  re- 
moval of  the  paupers,  he  was  under  no  obliga- 
tion to  support  them  longer  than  he  chose  to 
do;  that  the  paupers  remained  chargeable  to 
the  district;  and  that  the  defendants,  after 
notice  from  the  plaintiff,  must  remove  the 
paupers,  and  provide  for  them,  or  pay  all 
chaiges  theresifter  necessarily  incurred  for 
tbeir  support.  The  care  of  C,  while  ill  and 
confined  to  bed,  charges  for  medical  attend- 
ance, and  expenses  of  burial,  were  all  neces- 
sary expenses,  for  which  the  plaintiff  was 
entitled  to  recover.  Medical  attendance  was 
an  expense  necessarily  incurred,  for  which 
the  plaintiff  was  entitled  to  recover,  although 
he  had  not  actually  paid  the  bill,  such  at- 
tendance having  been  furnished  at  the  plain- 
tiff's request,  and  on  his  responsibility.  The 
notice  given  by  the  plaintiff  to  the  overseers 
to  provide  for  C,  must  be  held  to  apply  to 
and  include  her  infant  child,  who,  to  the  de- 
fendants' knowledge,  was  living  with  her, 
although  the  child  was  not  specially  men- 
tioned in  the  notice.  Naas  v.  Overseers  of 
ike  Poor  for  District  No.  5,  35  N.  S.  Reps. 

3ie. 

Relief  —  Expenses  necessarily  incurred — 
Proceedings  to  recover — Eapamination  —  No- 
tice— Pleading — Reduction  of  amount,] — In 
an  action  by  the  overseers  of  the  poor  district 
of  one  county  against  the  treasurer  of  an- 
other county,  to  recover  expenses  Incurred 
in  and  about  the  removal  of  a  pauper,  pur- 
suant to  an  order  for  removal,  and  of  the 
rdief,  on  examination,  of  the  pauper,  pre- 
vious to  such  removal,  the  order  for  removal 
was  impeached,  on  the  ground  that  it  did 
not  shew,  on  its  face,  that  the  pauper  was 
examined  previous  to  such  removal: — Held, 
following  Rex  v.  Tavistock,  3  D.  &  R.  431, 
that  this  was  unnecessary.  The  defendant, 
having  had  notice  of  the  amount  claimed, 
should  have  pleaded,  if  he  considered  the 
amount  excessive.  A  statement  of  daim  was 
good  which  set  out  the  following  particulars, 
viz^  the  application  to  the  plaintiffs  for  re- 
lief, that  the  pauper  had  no  settlement  there ; 
examination  of  the  pauper  under  oath ;  trans- 
mission to  the  defendant  of  copies  of  the 
depositions;  neglect  to  remove;  the  making 
of  the  order  for  removal;  the  amount  of  ex- 
penses necessarily  incurred ;  demand  for  pay- 


ment, and  refusal.  Nevertheless,  as  the 
amount  claimed  appeared  to  be  excessive,  the 
order  for  judgment  for  the  plaintiffs  should  be 
conditioned  upon  an  undertaking  on  the  part 
of  the  plaintiffs  to  reduce  the  amount.  Oum- 
herland  Overseers  of  the  Poor  v.  McDonald, 
35  N.  S.  Reps.  394. 

Belief  and  mainteiianoe  —  Place  of 
settlement  —  Statute  changing  boundaries  of 
districts — Uncertainty  in  description — Right 
of  action,] — By  an  Act  defining  the  bound- 
aries of  polling  districts  in  the  county  of 
Ajitigonish,  the  division  line  between  district 
No.  1  (defendants)  and  district  No.  4,  was 
changed  in  such  a  way  as  to  take  an  area 
from  the  former  and  transfer  it  to  the  latter 
district,  but  there  was  an  hiatus  in  the  de- 
scription contained  in  the  Act  which  left  it 
uncertain  whether  a  farm  upon  which  a 
pauper,  to  whom  the  plaintiffs  afforded  relief 
and  maintenance,  had  a  settlement,  and 
which,  prior  to  the  Act,  was  situated  in  the 
defendant  district,  had  been  transferred  or 
not. — In  an  action  to  recover  for  the  relief 
and  maintenance  afforded  the  Oourt  was 
equally  divided : — Held,  per  Townshend  and 
Fraser,  JJ.,  affirming  the  judgment  appealed 
from,  that  the  pauper  having  acquired  a 
settlement  in  the  defendant  district  would 
retain  it  until  she  gained  another  in  some 
way  pointed  out  by  the  statute;  that  the 
Act  relied  upon  by  the  defendants  was  in- 
effective for  this  purpose,  and  the  defect 
could  only  be  remedied  by  further  legislation. 
— Per  Graham,  E.J.,  and  Russell,  J.,  that,  as 
the  farm  upon  which  the  pauper  had  her 
settlement  could  only  be  brought  within  the 
defendant  district  by  reading  the  description 
in  the  Act  in  such  a  way  as  to  divide  the 
farm  diagonally  into  two  parts,  and  make  the 
owner  pay  taxes  on  each  part  in  a  different 
district,  such  an  intention  on  the  part  of  the 
legislature  would  not  be  assumed;  also  that 
while,  as  a  matter  of  construction,  legislation 
annexing  part  of  one  polling  district  to  an- 
other, for  the  convenience  of  voters,  will  not 
effect  a  similar  transfer  in  respect  to  poor 
districts,  the  question  in  this  case  was  con- 
trolled by  an  admission,  made  for  the  pur- 
poses of  the  trial,  that  the  polling  districts 
and  poor  districts  were  co-terminous,  and 
that,  in  such  case  the  area  being  transferred! 
the  burden  of  supporting  the  poor  settled  in 
the  portion  of  the  district  from  which  the 
area  was  taken,  would  be  transferred  with 
it. — Per  Townshend,  J.  (other  members  of 
the  Ck>urt  expressing  no  opinion  on  the 
point) ,  that  since  R.  S.  N.  S.  1900  c.  60  the 
only  right  of  action  for  necessary  expenses  of 
removal  of  a  pauper,  and  for  relief  prior  to 
such  removal,  is  against  the  treasurer  of  the 
municipality  in  which  such  pauper  has  a 
settlement  Town  of  Antigonish  v,  Arisaig 
Overseers  of  the  Poor,  38  N.  S.  R.  112. 

Settlement  —  Medical  services  rendered 
by  direction  of  one  overseer — LiabiUty  of  par- 
ish— Jury — Determination  of  status  of  per- 
son as  pauper  —  Neto  trial.]  —  A  physician 
who  renders  professional  services  to  an  indi- 
gent person  injured  while  a  resident  of  the 
parish  of  S.,  by  the  direction  of  P.,  one  of 
the  overseers  of  the  parish,  can  maintain  an 
action  for  such  services  against  the  overseers 
of  the  parish  in  their  corporate  name:  per 
Hanington,  Landry,  Barker,  and  Mcl^eod, 
J  J. — Per  Tuck,  C.J.,  that  the  overseers  are 
not  liable  until  notice  and  request  is  made 
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pursuant  to  8.  12  of  the  Act  relating  to  the 
support  of  the  poor  (C.  S.  N.  B.  1903  c. 
179),  and,  as  the  notice  (if  any)  in  this 
case  was  not  given  to  the  overseers,  but  to 
P.,  one  of  them,  there  was  no  liability. — ^The 
question  whether  a  person  relieved  is  a  pau- 
per or  not  is  a  question  of  fact  for  the  jury, 
and,  if  not  passed  upon  by  them,  a  new  trial 
will  be  gn^anted  to  have  the  question  deter- 
mined. Irvine  v.  Stanley  Overseers^  2  E. 
L.  R.  5,  37  N.  B.  R.  572. 

Settlement  —  Medical  services  rendered 
by  direction  of  one  overseer — Overseers  liable 
in  their  corporate  capacity.  Irvine  v.  Stan- 
ley OverseerSf  2  E.  L.  R.  5. 

See  Alimentary  Allowance  —  Attach- 
ment OF  Debts — Costs — Deed — Guabdla.n 
— Husband  and  Wife — Solicitor. 


PAWN. 

See  Pledge. 


PAWNBROKERS  ACT. 

See  Pledge. 


FATMENT. 

1.  Generally,  3351. 

2.  Into  Court,  3353. 

3.  Out  of  Court,  3354. 


1.  Generally. 

Action  to  recover  what  has  been  paid 
in  error  will  lie  when  payment  has  been  made 
npon  the  representations  made  by  a  pretended 
creditor  of  the  existence  of  a  civil  debt,  when, 
in  fact,  there  was  neither  an  existing?  civil 
or  natural  obli^tion  at  the  date  of  the  pay- 
ment in  question.  Daoust  v.  Boileau  (1910), 
17  R.  de  J.  8. 

Approprlatioii  of  payments  —  Com- 
mercial accounts  —  Promissory  note — Guar- 
anty,]— ^The  rules  governing  appropriation  of 
payments  provided  by  the  Civil  Code  are 
not  applicable  to  commercial  accounts  cur- 
rent. Therefore,  a  third  person  who  has 
signed  a  promissory  note  for  accommodation, 
the  amount  of  which  forms  part  of  a  debt 
arising  out  of  an  account  current,  is  held 
bound  as  guarantor  of  the  payment  of  a 
definite  sum  up  to  the  amount  of  the  note, 
and  it  is  not  open  to  him  to  allege  that  the 
first  payments  following  the  maturity  of  the 
note  have  extinguished  a  part  of  the  debt. 
Rousseau  v.  Marcotte,  30  Que.  S.  C.  175. 

Appropriation  of  payments  —  Illegal 
contract,} — When  a  debtor  pays  money  on 
account  to  his  creditor,  and  makes  no  ap- 
propriation, the  creditor  has  the  right  of  ap- 
propriation and  may  exercise  the  right  up  to 
the  last  moment  by  action  or  otherwise;  he 
may   even   appropriate   in   satisfaction  of  a 


debt  for  which  no  action  would  lie  by  reason 
of  the  illegality  of  the  transaction  out  of 
which  the  debt  originated.  Mayberry  v. 
Hunt,  34  N.  B.  Reps.  628. 

Appropriation  of  paynienta  —  Mort- 

fage  —  Principal    or    interest  —  Variation. 
)eacon  V.  Wehh,  2  O.  W.  R.  110. 

Appropriation  of  payments  —  Paf- 
ments  on  account — Several  debts.] — ^The  deb- 
tor who  owes  two  or  more  debts  to  the  same 
person,  may  pay  in  full  any  one  of  them  be 
chooses  and  so  extinguish  it,  but  he  cannot 
compel  his  creditor  to  impute  on  any  one  of 
them  specially,  a  payment  that  is  only  a 
part  satisfaction  of  it.  The  ordinary  roies 
as  to  the  imputation  of  payments  take  effect 
in  such  a  case.  Kent  v.  Brosseau,  30  Qoe. 
S.  C.  443. 

Appropriation  of  payments — Statute- 
barred  debt  —  Debtor's  intention  not  com- 
municated —  Creditor's  right  to  apply. 
Charles  v.  Ste^rart,  11  O.  W.  R.  421. 

Olioqne — Delivery  to  agent  of  creditor — 
Revocation  of  authority.] — A  dispute  having 
arisen  in  connection  with  the  purchase  by  the 
defendant  from  the  plaintiff  of  a  cargo  of 
potatoes  and  turnips,  the  defendant  set  np 
that  a  compromise  had  been  arranged,  and 
that,  in  pursuance  of  it,  he  had  paid  the 
amount  agreed  upon : — Held,  that  the  deliv- 
ery of  a  cheque  by  the  defendant  to  a  bank, 
the  agent  of  the  plaintiff,  and  the  entry  of 
the  amount  in  the  defendant's  account  with 
the  bank,  did  not  constitute  payment,  when, 
before  the  bank  credited  the  amount  to  its 
principal,  or  advised  him  of  the  fact  that  it 
*  had  been  received,  the  defendant  recalled  the 
authority  and  had  himself  credited  with  the 
amount  of  the  cheque.  Neilly  v.  Beams,  40 
N.  S.  R.  102. 

Motion  for  leave — Interest  on  mort- 
gage— Claimed  by  two  persons — Doubt  as  to 
whom  mortgagor  should  pay — Order  granted. 
Trehilcock  v.  Trehtlcock  (1910),  17  O.  W. 
R.  560,  2  O.  W.  N.  303. 

No  action  lies  to  reoover  amount  of 
payment  made  voluntarily  wiUiout  error  of 
law  or  fact.  Payment  is  made  voluntarily 
though  the  amount  is  claimed  under  an 
executory  title  (t.c.,  municipal  taxes),  so 
long  as  no  execution  has  issued.  Scott  v. 
Hull  (1910),  39  Que.  S.  C.  207. 

Payment  into  Court — Condition  of  poy- 
ment  out — Counterclaim — Costs  —  TritU  — 
Practice,] — In  an  action  for  the  price  of 
land  under  an  agreement  for  sale,  or  in  the 
alternative  for  possession,  the  defendant  filed 
a  counterclaim  for  specific  performance,  and 
paid  into  Court  the  amount  of  the  purchase 
money  and  interest,  demanding  therewith  a 
deed  with  covenants  of  warranty  of  title. 
The  plaintiff  proceeded  with  his  action,  and 
recovered  judgment  at  the  trial  for  the 
amount  claimed  and  costs,  including  costs  of 
the  counterclaim,  the  decree  directing  him  to 
give  the  deed  demanded  by  the  defendant  as 
soon  as  the  costs  were  paid.  The  verdict  wis 
affirmed  by  the  Court  en  banc;  33  N.  S.  Reps. 
334  :—Hdd,  that,  as  the  defendant  had  suc- 
ceeded on  his  counterclaim,  he  shoold  not 
have  been  ordered  to  pay  the  costs  before 
receiving  his  deed ;  and  the  decree  was  varied 
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by  a  direction  that  he  was  entitled  to  his 
deed  at  once  with  costs  of  appeal  to  the 
Court  below  and  to  the  Supreme  Ck>urt  of 
Canada  against  the  plaintiff.  Parties  to  pay 
their  own  costs  in  Court  of  first  instance : — 
Held^  per  Gwynne,  J.,  that  the  defendant 
should  have  all  costs  subsequent  to  the  pay- 
ment into  Court.  Darroio  v.  Millard,  21  C. 
L.  T.  255,  31  S.  C.  R.  196. 


of — Possession  by  debtor  of  docu- 
ments evidencing  debt — Voluntary  return  — 
Presumption — Rebuttal  —  Oral  testimony  — 
Admissibility  —  Commercial  matter.'\ — It  is 
not  sufficient  proof  of  discbarge  that  the  deb- 
tor has  in  his  possession  the  documents  con- 
stituting the  evidence  of  his  debt ;  it  must 
be  shewn,  in  addition,  that  he  has  acquired 
poflsession  of  them  by  a  voluntary  handing- 
over:  Art.  1181,  C.  C. — 2.  The  presumption 
of  a  voluntary  banding-over  arising  from  the 
possession  of  the  documents  may  be  rebutted 
by  proof  to  the  contrary,  which  may  be  given 
by  oral  testimony  in  a  commercial  matter. 
Ijetois  Bros,  Limited  v.  Moore,  34  Que.  S. 
C.  109. 

Reeovery  back  —  Illegal  license  fee  — > 
Municipal  corporations — By-law.^ — A  muni^ 
cipal  corporation  passed  a  by-law  providing 
that  (subject  to  certain  exceptions)  no  but- 
cher should,  without  being  duly  licensed,  sell 
any  fresh  meat  in  any  part  of  the  municipal- 
ity. The  fee  was  fixed  at  $10,  and  the  by-law 
provided  that  a  penalty  of  not  exceeding  $50 
might  be  imposed  upon  summary  prosecution. 
The  plaintiff,  after  some  demur,  took  out  li- 
censes for  two  years,  but  in  the  third  year  re- 
fused to  do  so,  and  upon  appeal  by  him 
from  his  summary  conviction  for  a  breach 
of  the  by-law,  the  by-law  was  held  to  be  in- 
valid, and  the  conviction  was  quashed : — 
Held,  in  an  action  brought  by  him  to  recover 
back  the  fees  paid  by  him,  and  by  other 
butchers  whose  rights  had  been  assigned  to 
him,  that  the  fees  having  been  paid  under  a 
daim  of  right,  without  fraud  or  imposition, 
and  without  actual  interference  with  the 
business  of  the  butchers,  or  compulsion  exer- 
cised upon  them,  could  not  be  recovered  back. 
Cushen  v.  City  of  Hamilton,  22  C.  L.  T.  282, 
4  O.  L.  R.  265,  1  O.  W.  R.  441. 

Bee  Bnxs  of  Exchange  and  Promissory 
Notes — Bond  —  Company  —  Contract  — 
Guaranty — Illegal  DisIress — Mechanics' 
LntNB — Mortgage  —  Parent  and  Child — 
Pabtnebsiiip  —  Principal  and  Surety  — 
Ship — Vendor  and  Purchaser. 


2.   Into  Court. 

Famds  in  kands  of  trustee  de  son 
tort — Constructive  or  express  trustee — Trus- 
tee Relief  Act — Infant  cestui  que  trust — .Jur- 
isdiction of  Court  to  order  infant's  money 
into  Court  on  summary  application  —  Con- 
tract between  original  trustee  and  transferee 
of  fund.    Re  Preston,  8  O.  W.  R.  828. 


—  Defence  of  payment  in  — 
Money  paid  in  for  another  purpose.l — Where 
an  oitler  for  summary  judgment  in  favour  of 
the  plaintiff  is  set  aside  upon  payment  into 
Court  by  the  defendant  of  a  specified  amount 
as  part  security  for  the  plaintiflTs  claim,  the 
defendant  cannot  make  the  money  available 


for  the  purpose  of  a  plea  of  payment  in,  in 
satisfaction  of  the  plaintifiTs  claim.  Mendels 
v.  Gibson,  7  O.  L.  R.  611.  2  O.  W.  R.  857, 
3  O.  W.  R.  551,  4  O.  W.  R.  336,  5  O.  W.  R. 
233. 

Pleading  —  Defence  of  tender  and  pay- 
ment in-^Motion  by  plaintiff  for  payment  out 
— Security  for  costs — Motion  to  rescind  or- 
der after  compliance  with,] — ^The  plaintiffs, 
resident  in  the  United  States,  in  compliance 
with  an  order  for  security  ifor  costs,  paid 
$200  into  Court.  The  defendants  in  their 
defence  set  up  tender  before  action  and  paid 
into  Court  $189.52,  in  full  of  plaintiffs'  claim 
of  $353.89  and  costs.  On  an  application  by 
the  plaintiffs  for  an  order  either  for  payment 
out  of  the  money  paid  in  by  the  defendants 
or  for  an  order  rescinding  the  order  for  se- 
curity for  costs  and  repayment  of  the  $200 
paid  in  by  the  plaintiffs: — Held,  following 
Griffiths  v.  Slchool  Board  of  Ystradyfodwg, 
24  Q.  B.  D.  307,  that  if  the  plaintiffs  elected 
to  take  out  the  money  paid  in  with  the  plea 
of  tenders,  they  must  take  it  out  in  full  of 
their  claim,  and  the  defendants  would  be 
entitled  to  their  costs: — Held,  also,  that  the 
order  for  security  for  costs  having  been  regu- 
larly issued  and  acted  on,  it  was  too  late 
to  set  it  aside ;  and  the  motion  was  dismissed. 
American  Aristotype  Co.  v.  Eakins,  24  C. 
L.  T.  133,  7  O.  L.  R.  127.  3  O.  W.  R.  256, 
306. 

Tender  —  Payment  out — Acceptance  in 
full.] — Where  a  tender  is  made  by  the  de- 
fendant of  payment  in  full  of  the  claim  of 
the  plaintiff,  the  moneys  deposited  by  the  de- 
fendant with  his  defence  cannot  be  with- 
drawn by  the  plaintiff  unless  he  accepts  them 
unreservedly.  Marazza  v.  O'Brien,  8  Que. 
P.  R.  427. 

Trastee  Relief  Act — Moneys  of  intes- 
tate inmate  of  county  house  of  refuge  — 
Moneys  in  hands  of  county  treasurer — Claim 
under  assignment — Representation  of  estate 
of  intestate.    Re  Garrison,  12  O.  W.  R.  282. 

^ec  Attachment  of  Debts — Bankruptcy 
and  Insolvency — Company — Contract  — 
Costs — Execution — Infant  —  Insurance 
— Judgment  —  I^ndlord  and  Tenant  — 
Money  in  Court — Mortqaoe — Physicians 
AND  Surgeons — Sale  of  Goods — Solicitor 
— Venix)r  and  Purchaser. 


3.  Out  of  Court. 

Dismissal  of  aotion  —  Money  paid  in 
icith  defence.] — The  defendant  has  a  right, 
after  a  judgment  dismissing  in  toto  the  action 
against  him,  to  withdraw  the  amount  de- 
posited by  him  in  the  course  of  the  action, 
and  not  withdrawn  by  the  plaintiff.  Amiot  v. 
Marsan  dit  Lapierre,  6  Que.  P.  R.  461. 

Money  paid  in  as  seonHty  for  costs 
of  appeal — Surplus — Execution  creditor  — 
Stop  order — Agreement  tcith  solicitors.]  — 
The  defendants,  having  in  the  hands  oi  the 
sheriff  an  unsatisfied  execution  against  the 
plaintiff  for  the  costs  of  the  action,  and 
having  obtained  a  stop  order  against  the  sum 
of  $200  paid  into  Court  by  the  plaintiff  as 
security  for  the  costs  of  an  appeal  to  the 
Court  of  Appeal.,  which  had  been  dismissed 


3366 


FAYHEirr— FENALTT. 


with  costs,  were  held  entitled  to  pay- 
ment of  the  surplas  of  the  $200,  after  satis- 
fying their  costs  of  appeal,  to  be  applied  on 
their  costs  of  the  action,  an  agreement  al- 
leged by  the  plaintiff  between  him  and  his 
solicitors,  that  the  surplas  should  belong  to 
them  to  be  applied  upon  their  costs,  not  hav- 
ing been  satisfactorily  established.  Evans 
V.  Hunuville,  24  C.  L.  T.  297,  7  O.  L.  R.  540, 
3  O.  W.  R,  423. 

Money  paid  In  by  defendant  in 
•atisf  aotion  of  part  of  eanse  of  action 

— Acceptance — Condition  —  Rule  590 — Prao- 
tice.^ — When  a  defendant,  under  Rule  530  of 
the  King's  Bench  Act,  pays  money  into  Court 
in  satisfaction  of  a  specified  part  of  the 
plaintifiTs  cause  of  action,  he  cannot  by  his 
pleading  impose  a  condition  on  the  plaintiff 
getting  the  money  out  of  Court  under  Rule 
532,  "  in  satisfaction  of  the  very  cause  of 
action  for  which  it  was  paid  in,'*  that  the 
defendant's  costs  of  action  should  be  paid 
out  of  the  money,  and  the  plaintiff  will  be 
entitled  to  an  order  for  payment  of  the  money 
out  free  from  such  condition.  Wheeler  v. 
United  Telephone  Go,,  13  Q.  B.  D.  597,  fol- 
lowed. Canada  Elevator  Co.  v.  Kaminski,  7 
W.  L.  K.  129,  17  Man.  L.  R.  298. 

Money  paid  in  by  defendant  with 
defence  —  Rule  133 — Indebtedness  not  de- 
nied— ^Application  for  payment  out  to  plain- 
tiff— Refusal — ^Discretion — Circumstances  of 
new  territory.  McCann  V.  Dolan  (Y.T.),  5 
W.   L.   R.   107. 

Money  paid  in  by  defendants  to 
represent  subject  matter   of   aotion — 

Appeal  to  Supreme  Court — Supreme  Court 
Act,  8,  69 — Abandonment  of  appeal,]  —  Ap- 
peal to  Supreme  Court  of  Canada  not  having 
been  taken  within  required  sixty  days,  de- 
fendants moved  for  payment  out  of  Court; 
order  made,  four  months  having  elapsed  since 
judgment  pronounced  and  the  possibility  that 
time  for  appealing  might  be  extended  is  no 
ground  for  refusing  to  direct  payment  out. 
Huggard  v.  Ontario  and  Saskatchewan  Land 
Corporation,  9  W.  L.  R.  432. 

Proof  of  ace  of  applicant — Majority,] 
— By  decree  of  the  18th  September,  1878,  in 
a  partition  action,  it  was  directed  that  the 
share  of  an  infant  defendant,  J.  F.  M.,  should 
remain  in  Court,  and  the  interest  thereon 
should  be  paid  to  his  father,  a  co-defendant, 
as  tenant  by  the  curtesy.  On  the  24th  Sep- 
tember, 1900,  J.  F.  M.  and  his  father  moved 
for  payment  out  of  J.  F.  M.*s  share,  upon  the 
father's  affidavit  identifying  the  infant  de- 
fendant as  his  son,  J.  F.  M.,  and  stating  that 
J.  F.  M.  was  of  age,  having  reached  the  age 
of  twenty-one  years  on  the  5th  February, 
1899,  and  that  the  father  consented  to  pay- 
ment out  and  released  all  his  rights  in  the 
fund: — Held,  that  the  proof  of  the  age  was 
not  sufficient,  the  father  not  having  stated 
his  reasons  for  believing  that  the  son  was  of 
age  or  referred  to  any  family  or  other  records 
in  support  of  his  statement,  and  the  fact  that 
the  son  was  named  as  a  party  in  the  decree 
of  the  18th  September,  1878,  was  not  conclu- 
sive proof  that  he  was  now  of  age.  Tolton 
v.  MacOregor,  20  C.  L.  T.  391. 

See  Appeal — ^Attachment  of  Debts  — 
Company — Contract  —  Costs  —  Dismis- 
sal OF  Action — Execution — Infant  —  In- 


subange — ^Judgment — ^lioirrATiow    or   Ac- 
tions— ^MoNET  in  COUBT — ^PUBADING — ^RAUr 

WAT — Soijcnoii — ^Wnx. 


PAWHBBOEES. 

Pledge  —  Duties  of  the  depositary— Dmfi 
to  permit  deposit  to  he  seen,  or  to  give  a  copn 
under  his  private  seal  of  the  thing  keU  at  s 
deposit — Action,  summons  as  witness.] — ^No 
one,  unless  he  is  a  public  official,  can  be 
compelled  to  permit  a  deposit  in  his  posses- 
sion to  be  seen,  or  a  copy  of  a  writing  under 
a  private  seal  of  which  he  is  the  legal  de- 
positary. This  power  can  be  exercised  only 
by  course  of  law,  and  summoning  the  deposi- 
tary as  witness  under  subptena  duces  tecum, 
Mass^  V.  Trudel,  1909,  36  Que.  S.  C.  SOL 


See  Contempt  of  Cotjrt — Notice  of  Action. 


J 


See  Hawkers  and  Pedlabs  —  Municipal 

Cobporations. 


dMt. 
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PEHALTY. 

Action  —  Non-registration  of  declaration 
— Agent  of  insurance  company— ^Registratitm 
on  day  of  service  of  writ — Institution  of  ao- 
tion.] —  The  institution  of  an  action  datn 
from  the  service  of  the  writ,  and  not  from  the 
issue  of  the  writ,  and  hence,  in  a  qui  tarn 
action  against  the  agent  of  an  insurance  com- 
pany to  recover  a  penalty  for  failure  to  re- 
nster  the  declaration  required  by  Art.  47H 
R.  S.  Q.,  a  certificate  shewing  that  the  de- 
claration had  not  been  registered  within  sixly 
days  nor  up  to  the  date  of  issue  of  the  writ, 
is  insufficient  to  establish  default,  where  it 
appears  that  the  writ  was  not  served  imtil 
four  days  after  its  issue  and  that  the  dedan- 
tion  was  duly  made  and  registered  on  tiie 
day  of  such  service.  If  the  writ  was  semd 
before  registration,  the  burden  of  provnf 
that  fact  was  on  the  plaintiff  which  proof  be 
had  not  made.  IngUs  v.  Aitken,  23  Qne.  S. 
C.  528. 

Aotion — Parties  —  Association — Crown.] 
—A  suit  under  s.  12  of  62  V.  c  90  (Q.), 
which  makes  liable  to  a  penalty  of  not  more 
than  $10  every  person  who,  without  a  license 
of  the  barbers*  association  of  the  province 
of  Quebec,  shaves  or  trims  the  beard  or  cnti 
the  hair  of  any  person  for  payment  or  pro- 
mise of  payment,  cannot  be  began  in  m 
name  of  the  association,  but  must  be  in  tte 
name  of  the  Crown  or  of  some  person  suuif 
as  well  in  the  name  of  the  Crown  as  in  bis 
own  name.  Barbers*  Assodatian  of  the  Prj- 
vince  of  Quebec  v.  Blanchard,  21  Que.  S. 
C.  20L 
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Action  aniiuit  oompany  —  Nan-reffiM- 
tratian  of  declaration — Prescription  —  Com- 
putation of  time,) — ^A  penal  action  by  a  pri- 
Tate  person  against  a  company  who  have 
neglected  to  register  the  declaration  required 
by  law,  most  be  begun  within  a  year,  count- 
ing from  the  expiration  of  60  days  from  the 
commencement  of  the  operations  and  affairs 
of  the  company ;  if  not,  a  plea  of  prescription 
will  be  maintained;  for  there  is  not  a  fresh 
offence  for  each  day  that  the  company  ne- 
glected to  register  such  declaration.  Oroys- 
diU  T.  Angio-American  Telegraph  Co,,  10 
Que.  P.  R.  37. 

Aetiom  for  —  Deposit — Order  nunc  pro 
tunc — jPerm*.] — Where  a  plaintiff  has  neg- 
lected to  make  the  deposit  of  $10  required  in 
order  to  bring  a  suit  for  a  penalty  under  Art. 
793,  O.  M.,  against  a  municipal  corporation 
within  the  limits  of  whose  territory  he  does 
not  reside,  the  Court,  after  contestation  and 
hearing  on  the  merits,  will  permit  the  plain- 
tiff to  make  such  deposit,  upon  the  terms  of 
his  paying  the  costs  of  the  motion  to  obtain 
such  permission,  and  the  defendant  will  be 
at  liberty  to  plead  de  novo  after  notice  that 
the  deposit  has  been  made.  Patterson  v. 
Corporation  of  Nelson,  4  Que.  P.  R.  20. 

Aeiioa  for  —  Forum  —  Statute  —  Su- 
perior Court  —  Jurisdiction — Evidence — Or- 
der of  Board  of  Health — Proof  of — Contra- 
vention  hy  municipal  corporation,] — ^A   sta- 
tute with  penal  clauses  which  declares  that 
a  suit  for  the  recovery  of  the  penalties  pre- 
scribed may  be  begun  before  a  named  court, 
is  in  this  respect  permissive  only,  and  does 
not  take  away  the  jurisdiction  of  the  ordin- 
ary courts.    Therefore,  a  penalty  recoverable 
by  virtue  of  such  a  statute  in  the  Circuit 
Court  is  equally  recoverable  in  the  Superior 
Court,  if  it  exceeds  $100  or  $200.— -In  a  suit 
to  recover  a  penalty  for  contravention  of  a 
statute  resulting  from  the  neglect  of  a  muni- 
cipal corporation  to  conform  to  an  order  of 
the  board  of  health,  it  is  sufGLdent  to  pro- 
duce a  copy,  certified  by  the  secretary  of  the 
board,  of  the  notice  served  upon  the  corpora- 
tion containing  the  order  issued.     It  is  not 
necessary  to  add  thereto  a  copy  of  the  reso- 
lution by  which  the  board  decided  to  issue  it. 
St.  Denis  v.  Benoit,  15  Que.  K.  B.  278. 

Aotion  for  —  Statute — Parties,] — Where 
a  special  statute,  or  the  Consolidated  Stat- 
utes of  Quebec,  or  the  Municipal  Code,  auth- 
orizes any  one  to  institute  an  action  for  a 
penalty  in  his  own  name,  he  may  do  so,  al- 
though the  penalty  for  which  he  sues  is  pay- 
able half  to  himself  and  half  to  the  Crown. 
Poirier  v.  Boursier,  7  Que.  P.  R.  10. 

Aetion  for — Violation  of  Public  Health 
Act — Ratepayer  —  Qui  tarn  action  —  Affida- 
vit,]— A  plaintiff  who  sues  to  recover  penal- 
ties for  violation  of  the  Public  Health  Act, 
is  not  subject  to  have  his  action  dismissed 
Qpon  exception  to  the  form  for  having  de- 
dared  that  he  sues  as  well  in  his  own  name 
as  in  the  name  of  the  Provincial  Board  of 
Health. — ^An  affidavit  of  the  plaintiff  alone 
is  sufficient  to  sustain  such  an  action. — Every 
ratepayer  has  a  sufficient  interest  to  claim 
penalties  for  violation  of  the  Provincial 
Health  Act  Benoit  v.  St,  Denis,  7  Que.  P. 
R.  424. 

Aetiom  for  penalty — Notice  to  Attorney- 
General — Failure  to  give — Effect  of — Stay  of 


proceedings — Exception  to  form,] — ^The  effect 
of  non-observance  of  the  statute  which  pre- 
scribes that  in  a  penal  action  notice  shall  be 
given  to  the  Attorney-General,  and  that  a  re- 
turn of  such  service  shall  be  made  with  the 
return  of  service  of  the  writ  of  summons, 
is  that  all  further  proceedings  are  suspended. 
Such  default  of  service  has  only  the  effect  of 
delaying  the  proceedings  and  is  not  a  ground 
for  an  exception  to  the  form.  Boucher  v. 
LavalUe,  10  Que.  P.  R.  85. 

AfidATit — Commissioner  —  Form,] — ^The 
affidavit  required  for  the  institution  of  an 
action  for  a  penalty  under  the  provisions  of 
the  charter  of  the  city  of  Montreal,  may  be 
made  before  a  commissioner  of  the  Superior 
Court,  as  well  as  before  a  justice  of  the 
peace.  2.  The  defendant  suffers  no  prejudice 
in  fact  if  the  affidavit  of  the  sureties  is  not  in 
the  first  person.  Lapointe  v.  Berthiaume,  6 
Que.  P.  R.  217. 

Alien  Iiabonr  Act — Action — Consent  of 
Judge — Application  not  hy  plaintiff — Status 
of  plaintiff — Construction  of  s.  4  of  statute/] 
— Section  2  of  the  Alien  Labour  Act,  R.  S.  C. 
1906,  c.  97,  forbids  the  importation  of  work- 
men, and  provides  a  penalty;  and  s.  4  pro- 
vides that  the  penalty  may,  with  the  written 
consent  of  any  Judge  of  the  Court  in  which 
the  action  is  intended  to  be  brought,  be  sued 
for  and  recovered  as  a  debt  by  any  person 
who  first  brings  his  action  therefor: — Held, 
that  an  action  brought  by  M.,  pursuant  to 
the  consent  of  a  Judge  obtained  upon  the 
application  of  M.  Bros.,  did  not  come  within 
the  section,  and  must  be  dismissed.  Murray 
v.  Henderson   (1910),  14  W.  L.  R.  l70. 

Alien  Iiabonr  Aet — Recorder's  Court — 
Jurisdiction — Limitation  of  actions  —  Period 
of  prescription.] — Penalties  concerning  the 
importation  and  employment  of  aliens  men- 
tioned in  1  Eidw.  VII.  c  13,  s.  1,  may  be  re- 
covered before  the  recorders,  subject  to  the 
formalities  therein  mentioned. — ^The  pre- 
scription of  an  action,  suit,  or  information 
for  any  penalty  is  of  two  years,  according  to 
s.  930  of  the  Criminal  Code.  Montreal  JUar- 
hour  Commissioners  v.  Recorder's  Court,  8 
Que.  P.  R.  63. 

Conuniasioner  of  soboola  —  Contract 
with  corporation.] — The  defendant,  a  com- 
missioner of  schools  for  his  parish,  had  un- 
dertaken to  warm  the  school  of  his  precinct, 
in  consideration  of  $10  a  year: — Held,  that 
this  trivial  contract  was  not  a  violation  of 
the  spirit  of  the  law,  and  therefore  an  action 
for  a  penalty  brought  against  him  should 
be  dismissed.  Can  tin  \,  Lachance,  19  Que. 
S.  C.  144. 

Company  —  Extra-provincial  corponation 
— Neglect  to  furnish  statement  required  by 
R.  S.  N.  S.  1000  c.  127,  s.  18.  Porter  v. 
Gold  Eagle  Mining  Co.,  40  N.  S.  R.  625. 

Componnding;  aotion  for — Promissory 
note  for  costs — Failure  of  consideration,] — 
The  plaintiffs  instituted  an  action  qui  tam 
for  a  penalty,  and,  further,  asking  for  the 
confiscation  of  certain  pictures.  He  also 
lodged  a  fiat  for  a  writ  in  an  action  to  re- 
cover damages.  The  penal  action  was  subse- 
quently discontinued,  and  the  plaintiff  re- 
ceived from  the  defendant  two  promissory 
notes,  in  the  consideration  of  which  the  costs 
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of  the  action  qui  tarn  were  included.  In  an 
action  on  the  promissory  notes: — Held,  that 
the  discontinuance  or  suspension  or  com- 
pounding of  a  popular  or  qui  tarn  action, 
without  the  consent  of  the  Crown  or  of  the 
Court,  is  prohibited  by  law,  and  such  prohi- 
bition applies  from  the  amount  of  the  issu- 
ance of  the  writ  in  such  action.  2.  The  fact 
that  the  plaintiff  prayed  for  the  confiscation 
of  the  pictures,  in  addition  to  a  condemna- 
tion for  penalties  in  favour  of  the  Crown  and 
himself,  did  not  make  it  less  impossible  for 
him  to  discontinue  or  compound  the  action 
so  far  as  the  recovery  of  penalties  shareable 
with  the  Crown  was  concerned.  3.  A  pro- 
missory note  given  by  the  defendant  in  settle- 
ment of  such  action  is  null  and  void,  but 
where  the  settlement  of  the  penal  action 
formed  only  part  of  the  consideration,  and 
the  settlement  of  the  damages  claimed  by 
the  plaintiff  in  the  other  action  was  the  con- 
sideration for  the  rest  of  the  amount,  the 
note  was  held  good  so  far  as  regarded  the 
settlement  of  damages.  Lapr^s  v.  Miuse,  19 
Que.  S.  C.  275. 

Flshias  lioeiuw.]  —  Inasmuch  as  pro- 
vision is  made  by  Art.  2249  R.  S.  9..  for 
the  granting  of  leases  and  the  issuing  of 
licenses  to  fish,  only  where  the  exclusive 
right  to  fish  does  not  exist,  it  would  con- 
stitute a  defence  sufficient  in  law.  to  an 
action  against  a  non-resident  for  recovery 
of  penalties  for  having  fished  without  a 
license,  to  plead  that  being  owner  of  a  tract 
of  land  in  this  province,  which  bordered 
upon  a  non-navigable  river,  his  property  ex- 
tended to  the  middle  line  of  the  river  and 
that  he  had  fished  inside  such  line  on  his 
own  property,  and  not  in  water  in  which 
the  exclusive  right  to  fish  did  not  exist. 
Beliale  d  Mowat   (1910).  16  R.  de  J.  375. 

Informer — Riffht  to  sue  —  Company  — 
"Limited."] — ^Any  person  has  a  right  to 
bring  an  action  to  recover  the  penalty  pro- 
vided by  8.  79  of  R.  S.  C.  c.  119,  for  neglect- 
ing to  have  the  word  "limited"  printed  after 
the  name  of  the  company  on  the  outside 
of  the  company's  office.  Lamalice  v.  Electric 
PHntinff  Co,,  4  Que.  P.  R.  26a 

Joinder  of  oansee  of  aetlon — Several 
penalties  —  Statute  —  Method  of  triaL] — 
More  than  one  penalty  may  be  sued  for  in 
the  same  action,  provided  it  is  not  for- 
bidden by  statute,  and  provided  the  same 
method  of  trial  is  applicable  to  each.  Leduc 
v.  Barthe,  Leduc  v.  Chronicle  Printing  Co,, 
32  Que.  S.  C.  525. 

Mnnioipal  Clansee  Act  —  Alderman — 
— Contract  u>ith  corporation — Debt  due  to 
corporation  —  Compromise  —  Disqualifi- 
cation —  Bona  fides  —  Supreme  Court  Act 
—  Discretion  —  Relief.]  —  The  defendant, 
having  a  judgment  against  him  recovered  by 
a  city  corporation  for  taxes  in  a  test  case, 
entered  into  an  understanding  with  the  cor- 
poration whereby,  in  'consideration  of  a 
promise  to  pay,  and  an  extension  of  time  for 
payment,  a  release  of  one-half  the  amount 
of  such  taxes  was  given.  He  was  after- 
wards nominated  and  elected  an  alderman: — 
Held,  that  this  agreement  came  within  the 
disqualification  clause  of  the  Municipal 
Clauses  Act. — Held,  further,  that,  as  in  this 


case  the  defendant  had  acted  bona  fide,  the 
Court  would  exercise  its  discretion  under 
the  Supreme  Court  Act,  to  relieve  againit 
the  penalty.  Mason  v.  Afeston,  14  B.  G-  B. 
22,  9  W.  li.  R.  113. 

Mnnioipal  oorpomtion — Action  dy  m- 
former  —  Crown  —  Writ  of  summons  — 
Necessary  averments,] — ^A  person  of  full  age 
who  brings  against  a  municipal  corporation 
an  action  to  recover  the  penalty  provided 
by  Art.  793  of  the  Municipal  Code,  suing 
in  his  own  name,  must  state  in  the  writ  of 
summons  that  he  is  suing  for  the  Crown, 
to  whom  the  penalty  belongs;  he  most  claim 
the  penalty,  not  for  whomsoever  has  a  rigbt 
to  it,  but  for  the  Crown  by  name.  Duvsl 
V.  Corp.  of  St.  Alexandre,  24  Que.  S.  C 
271. 

Mnnioipal  corporation — Riffht  of  actum 
against  —  Resident  of  mimiotpolily.]— By 
virtue  of  s.  335  of  54  V.  c  86.  a  statate 
incorporating  the  town  of  DrnmraoadviHe, 
any  adult  person  residing  in  the  said  town 
may  begin  in  his  own  name  a  penal  action 
such  as  is  mentioned  in  s.  330  of  that  Act 
or  such  an  action  as  is  authorised  by  s. 
4857,  R.  S.  Que.,  and  Art  1046,  C.  II. 
Poirier  v.  Cusson,  21  Que.  S.  C.  407. 

Newspaper— iS.  8.  Q.  Arts.  29U,  t9Sl] 
— ^To  incur  the  penalties  prescribed  by  Arts. 
2924  and  2934,  R.  S.  Q..  it  is  sofBdent 
when  the  provisions  of  the  law  have  not 
been  followed,  that  the  publication  eliall 
have  the  form,  appearance,  and  character  of 
a  newspaper.  Leduc  t.  Barthe,  Lcdue  ▼. 
Chronicle  Printing  Co,,  32  Que.  S.  C.  G3- 

Non-registration   of   partnership  — 

Foreign  partners  —  Factor  —  Firm  sene.] 
— In  an  action  for  a  penalty  brought  against 
C,  doing  business  as  C.  &  Son.  for  fiUlvre 
to  register  his  business  as  required  by  law, 
it  was  proved  that  C.  was  not  canying«a 
business  alone,  but  was  in  partnership  with 
another  person,  and  that  both  partnen  re- 
sided In  a  foreign  country : — Held,  that  lavs 
imposing  penalties  cannot  be  extended  be- 
yond their  clear  provisions,  and  that  the 
court  cannot  extend  the  scope  of  the  plaia- 
tifTs  allegation,  vis.,  that  the  defendant  wis 
carrying  on  business  alone  under  a  certain 
firm  name,  so  as  to  include  the  case  of  the 
defendant  doing  business  with  another  pe^ 
son  under  such  name  without  legal  registtt- 
tion.  2.  The  law  requiring  registratioo  of 
partnerships  does  not  apply  to  the  case 
where  a  business  is  carried  on  by  a  factor 
in  the  Province  of  Quebec  in  behalf  of  pei^ 
sons  none  of  whom  are  domiciled  or  resi- 
dent in  the  province  of  Quebec.  Ridge«99 
V.    Collier,   21   Que.   S.  C.  473. 

Notice    to   Attorney-General  —  Fiolf- 

tion  of  a  federal  statute — Dilatory  esof^ 
tion.] — In  an  action  for  recovery  of  a  pj«- 
alty,  even  for  the  violation  of  a  Domlnioa 
statute,  a  notice  must  be  served  upon  the 
Attorney-General;  otherwise  the  delays  for 
pleading  shall  only  begin  to  run  from  the 
date  the  defendant  is  notified  that  such  no- 
tice has  been  served  on  Attomey-Generd 
and  that  return  of  said  service  has  .been 
filed.  Ijamontagne  v.  Heney  d  Co.,  11  Qse. 
P.  R.  22. 
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Nova  Seotia  Eleotions  Act  —  Action 
to  recover  penalty  —  Pleading  —  Particu- 
lart  —  Insufficiency  —  Construction  of  penal 
statutes.] — The  plaintiff  sought  to  recover 
a  penalty  of  $400  from  the  defendant  in  re- 
spect of  an  offence  against  the  provisions  of 
the  Nova  Scotia  Elections  Act.  the  ground 
alleged  being  a  promise  by  the  defendant 
of  valuable  consideration  to  a  male  person 
entitled  to  vote  at  an  election  in  order  to 
induce  such  person  to  vote  at  such  election, 
etc.  In  response  to  a  demand  by  the  defend- 
ant for  particulars  of  the  name,  residence, 
and  occupation  of  the  person  referred  to, 
the  place  where  the  offence  was  committed, 
and  the  date  of  the  making  of  the  promise 
and  the  giving  of  the  valuable  consideration 
alleged,  the  plaintiff  furnished  particulars 
charging  the  defendant  with  having  prom- 
ised valuable  consideration  to  one  or  other 
of  twelve  persons  named : — Held,  that  the 
particulars  given  were  insufficient. — Semhle, 
that  where  the  seat  is  attacked,  the  policy 
of  the  law  is  to  favour  and  promote  a  thor- 
ough investigation  into  the  circumstances  at- 
tending the  election,  but  where  that  course 
is  not  adopted,  and  particular  offences  against 
the  law  are  singled  out  for  punishment,  the 
general  principles  adopted  in  the  interpre- 
tation and  application  of  all  criminal  and 
penal  statutes  must  be  applied.  Patriquin 
V.  Covert,  42  N.  S.  R.  66. 

Hova    Scotia     Town*    laoovporatioii 

Act — Qui  tarn  action — Right  of  informer  to 
hring  —  Stay  —  Statute  of  limitations  — 
Interpretation  Act.] — ^A  qui  tarn  action  for 
the  recovery  of  the  penalties  prescribed  by 
the  Towns  Incorporation  Act.  R.  S.  N.  S. 
c.  71.  in  the  case  of  a  person  who  acts  as 
mayor  after  becoming  disqualified.  Section 
56,  8.-11.  3,  of  the  Act  prescribes  the  penalty, 
namely,  $20  for  each  time  he  so  acts.  Sec- 
tion ^8  provides  that  "all  actions  and  prose- 
cutions for  penalties  for  breach  of  any  of 
the  provisions  of  this  chapter  may,  when 
not  otherwise  therein  provided,  be  prosecuted 
Iqr  the  town  or  any  officer  thereof,  or  any 
person  who  prosecutes  therefor,  and  shall 
be  begun  by  information  laid  before  the 
stipendiary  magistrate  of  the  town."  Sec- 
tion 238,  S.-S.  2,  gives  the  stipendiary  magis- 
trate jurisdiction  to  enforce  such  penalties, 
and  8.-8.  3  makes  the  Summary  Convictions 
Act  applicable.  Section  242  states  that  all 
penalties  collected  shall  form  part  of  the 
revenue  of  the  town.  The  plaintiff  claimed 
the  right  to  bring  the  action  as  a  common 
informer  under  s.  23.  s.-s.  45.  of  the  In- 
terpretation Act.  R.  S.  N.  S.  c.  1.  The 
defendant  took  out  a  summons  to  stay  the 
action :  —  Held,  that  the  action  must  be 
stayed.  The  penalty  is  not  given  to  a  per- 
son aggrieved.  But  for  the  provisions  in 
the  Interpretation  Act.  the  Crown  alone 
could  sue  thereunder:  Bradlaugh  v.  Clark, 
8  App.  Caa.  354.  But  the  Interpretation 
Act  does  not  allow  the  action  to  be  main- 
tained Another  mode  of  enforcing  the  pen- 
alty is  provided  in  the  Towns  Incorporation 
Act,  and  if  that  does  not  apply,  the  penalty 
can  be  recovered  under  the  Summary  Con- 
victions Act.  McDonald  v.  Robertson,  22 
C.  L.  T.  430. 

Oatarlo  Election  Act  —  Bribery — Re- 
covery by  action  —  Agent  at  poU  —  Certi- 
ficate —  Neglect  to  take  oath  —  Reduction 


of  penalty,] — ^An  action  will  not  lie  under 
s.  195  of  the  Ontario  Election  Act,  R.  S.  O. 
1897  c.  9,  for  the  pecuniary  penalty  for  the 
offence  of  bribery  prescribed  by  s.  159,  8.-s.  2, 
as  amended  by  63  Y.  c.  4,  s.  21,  until  after 
conviction.  The  defendant  was  found  guilty 
of  bribery,  on  the  evidence,  and  the  claim 
for  a  penalty  was  dismissed  without  costs. 
The  defendant  was  held  liable  to  a  penalty  of 
$400  under  s.  94,  s.-s.  5,  of  the  Act,  for  voting 
at  a  polling  place  where  he  was  acting  as  an 
agent  of  a  candidate,  under  a  certificate  of 
the  returning  officer,  without  having  taken 
the  oath  of  qualification,  but  the  penalty 
was  reduced  to  $40,  as  in  the  preceding  case. 
Carey  y.  Smith,  23  C.  L.  T.  94,  5  O.  L. 
R.  209,  2  O.  W.  R.  16. 

Ontario  Election  Act  —  Bribery — Re- 
covery of  penalty  by  action,] — The  effect  of 
the  amendment  of  s.  159  (2)  of  R.  S.  O. 
1897  c.  9,  made  by  63  V.  c.  4  (O.),  by  which 
persons  committin}?  various  forms  of  bribery 
enumerated  in  the  section  (a  to  e  inclusive) 
become  on  conviction  liable  to  a  fine  of  $200 
and  imprisonment,  is  to  take  the  penalties 
imposed  by  the  amended  clause  out  of  the 
category  of  those  which  may  be  recovered  by 
action  under  s.  196.  Only  one  proceeding 
is  contemplated  by  the  amended  section,  and 
that  is  one  in  which  both  the  penalty  may  be 
recovered  and  the  imprisonment  imposed. 
Both  must  follow  on  the  conviction  in  one 
and  the  same  proceeding  taken  to  enforce 
them.  Imprisonment  cannot  be  adjudged  in 
an  action  under  s.  195.  which  intends  a  pro- 
ceeding by  action  to  recover  the  money 
penalty  only.  Judgment  of  Boyd,  C,  which 
foUowed  that  of  Britton.  J.,  in  Carey  v. 
Smith,  5  O.  L.  R.  209,  2  O.  W.  R.  16,  in 
dismissing  the  action,  varied;  and  the  ac- 
tion held  maintainable  under  s.  195  only  for 
penalties  imposed  by  ss.  162,  163,  165,  166, 
168.  Asseltine  v.  Shibley,  9  O.  L.  R.  327, 
5  O.  W.  R.   109. 

Ontario  Election  Act  —  Disqualified 
person  voting  —  **Postma8ters  in  cities** — 
Sub^ostmaster.]  —  A  sub-postmaster  ap- 
pointed by  the  Postmaster-General  to  the 
charge  of  a  sub-post  office  in  a  city  is  not 
a  ''postmaster,"  within  the  meaning  of  s.  4 
of  the  Ontario  Election  Act,  and  is  not 
liable  to  the  penaltv  imposed  by  that  section 
if  he  votes  at  an  election  for  the  Liegislative 
Assembly. — Judgment  of  Meredith,  J.,  10  O. 
L.  R.  604.  reversed.  Lancaster  v.  Shaw, 
12  O.  li.  R.  66.  7  O.  W.  R.  502. 

Ontario  Election  Act — Voting  without 
right  —  Agent  at  poll  —  Reduction  of  pen- 
alty,]— The  defendant  applied  for  and  ob- 
tained registration  as  a  city  voter,  not  know- 
ing that  his  name  was  still  on  the  voters' 
list  for  the  township  in  which  he  had  for- 
merly resided.  Afterwards  he  agreed  to  act 
as  agent  at  the  poll  for  one  of  the  candidates 
for  the  electoral  district  in  which  the  town- 
ship was  situated,  at  a  polling  place  other 
than  that  for  the  sub-division  in  which  he 
had  formerly  resided,  and  received  from  the 
returning  officer  a  certificate  entitling  him 
to  vote  at  the  p'ace  where  he  was  to  be 
stationed.  He  acted  as  agent  there,  took 
the  oath  of  secrecy,  and  voted  there.  No 
other  oath  than  that  of  secrecy  was  ad- 
ministered or  tendered  or  discussed.  He 
was    not   aware    that   a   non-resident   could 
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not  vote : — Held,  that  the  defendant  was  not 
liable  to  the  penalty  imposed  by  s.  168  of 
the  Ontario  Election  Act,  R.  S.  O.  1897 
c.  9,  for  voting  knowing  that  he  had  no 
right  to  vote. — South  Riding  County  of 
Perth,  2  Ont.  Elec.  Gas.  30.  followed.  2. 
That  the  defendant  was  not  liable  to  the 
penalty  imposed  by  s.  181  of  the  Act  for 
wilfully  voting  without  having  at  the  time 
all  the  qualifications  required  by  law.  "Wil- 
fully voting"  as  in  this  section,  and  apply- 
ing to  the  facts  of  the  case,  was  practically 
the  same  as  voting  knowing  that  he  had  no 
right  to  vote.  3.  That  the  defendant  was 
liable  to  the  penalty  of  $400  imposed  by  s.  9, 
8.-S.  5,  of  the  Act,  for  not  having  taken  the 
oath  of  qualification  required  to  be  taken  by 
agents  voting  under  certificate;  but,  as  the 
defendant  was  not  asked  to  take  tne  oath, 
the  deputy  returning  officer  not  having  been 
aware  that  it  was  necessary,  and  the  pUiintiff 
himself  was  present  when  the  defendant 
voted,  and  did  not  object,  the  provisions  of 
R.  S.  O.  1897  c.  108  should  be  applied,  and 
the  penalty  reduced  to  $40.  Smith  T.  Carey, 
23  C.  L.  T.  93,  5  O.  L.  R.  203.  2  O.  W.  R. 
13. 

Penal  aetton — Notice  to  the  Attorney^ 
General  —  Violation  of  a  federal  law.}  — 
Plaintiff  in  a  penal  action  ought  to  give 
notice  of  the  suit  to  the  Attorney-General 
even  though  the  action  had  been  brought  on 
account  of  the  violation  of  a  federal  law.  On 
an  exception  for  delay  to  effect  this,  the  pro- 
ceedings will  be  delayed  long  enough  for  the 
notice  to  be  given.  La  Montague  d  Qrowe- 
nor  ApartmentB  (1909),  10  Que.  P.  R.  424. 

Peaal  aetion  —  Writ  of  summont  — 
Pracipe  —  Affidavit  —  Crown  —  Parties 
—  Fines  —  Municipality  —  Watercourse,] 
— The  filing  of  a  praecipe  and  of  an  affidavit 
to  obtain  a  writ  of  summons  in  a  penal  ac- 
tion, such  as  is  mentioned  in  Art.  5716, 
R.  S.  Q.,  is  only  necessary  in  the  causes  in 
which  the  Crown  has  an  interest. — ^An  ac- 
tion for  a  penalty  for  neglect  to  maintain  a 
watercourse  may  be  brought  by  the  plain- 
tiff alone  in  his  own  name. — All  the  fines 
imposed  by  the  Municipal  Code  belong  to 
the  corporation  alone,  when  such  fines  are 
not  due  by  the  corporation,  and  to  the  Crown, 
when  they  are  due  by  the  corporation.  Lalu- 
mi^e  V.  Boutkillier,  8  Que.  P.  R.  47. 

PraotiirinK  dentistry  withont  regie- 
tratioa — 6  Edw.  VII,  c.  22,  Alberta — Ac- 
tion brought  in  name  of  Crown  —  Informer,] 
— ^Action  to  recover  damages  against  defend- 
ant for  practising:  dentistry,  he  not  being 
duly  qualified  under  the  above  Act.  Leave 
to  amend  granted,  action  having  been  brought 
in  the  name  of  the  King.  The  Dental  As- 
sociation was  not  intended  by  the  Act  to  be 
complainant  or  prosecutor.  The  informer 
must  sue  either  in  person  or  by  attorney. 
This  action  cannot  be  successful,  having 
been  brought  in  the  name  of  the  King  on 
the  information  of  the  Dental  Association. 
Rew  eas  rcL  Dental  Association  of  Alberta 
V.  Austin,  10  W.  L.  R.  387. 

Procedure  to  be  etriotly  f oUoii^ed  — 

8uit  in  the  name  of  the  Croum  as  weU  as  in 
the  name  of  the  plaintiff  —  Dominion  Act 
— Exception  to  the  form,] — C.  P.,  174;  R. 
S.  C.  c.  79.  s.  33.  114;   Grim.  C.  s.   1088; 


2  Edw.  VII.  c.  15.  s.  25;  6  Edw.  VH 
(Q.),  c.  37,  s.  2. — Penal  actions  ai«  of  the 
nature  of  criminal  proceedings.  To  flme- 
ceed  in  such  actions  it  is  necessaiy  to  tuth- 
fully  observe  all  the  rules  of  proc^ure  pre- 
scribed by  law.  The  qui  tarn  action,  pro- 
perly so  called,  no  longer  exists  in  the  pro- 
vince of  Quebec;  in  cases  of  suit  for  pen- 
alties, it  is  necessary  to  sue  either  in  the 
name  of  the  Crown  or  in  the  name  of  some 
private  citizen  only.  The  law  does  not  dis- 
tinguish between  suits  taken  either  under 
the  Dominion  law  or  under  a  provincial  law. 
Lamontagne  v.  Orosvenar  Apartments 
(1910),  11  Que.  P.  R.  329,  16  R.  L.  N.  S. 
274. 

Qui  tam  aetton — Form  of  writ  of  sutn- 
mons  —  Name  of  plaintiff  and  of  Crown  — 
Status  of  alien  as  plaintiff  —  PlecdAng.] — 
In  a  penal  action  brought  by  a  plaintiff,  as 
well  in  his  own  name  as  in  the  name  of  His 
Majesty,  against  a  company  for  want  of 
registration,  it  is  not  necessary  to  add,  m 
the  writ,  after  the  name  of  the  plaintiff,  the 
words,  **Prosecution  as  well  in  his  own  aesM 
as  for  us" — 2.  It  is  not  sufficient  to  allege 
that  it  does  not  appear  in  the  writ  of  smn- 
mons  that  the  plaintiff  is  a  British  subject, 
but  the  defendant  must  specificaUy  allege 
that  the  plaintiff  is  not  de  facto  a  British 
subject. — Qucere,  must  one  be  a  British  inb- 
ject  to  bring  a  qui  tam  action?  CroysdiU  v. 
Shawinigan  Carbide  Co.,  10  Que.  P.  R.  67. 

Qni  tam  aetion — Status  of  pUmn^  — 
AUen  —  Pleading  —  Deposit  in  Ooari  *- 
Payment  to  Crown  —  Use  of  name  of  Crown 
—  Attomey-Oeneral  —  Notice  of  aetion  — 
Failure  to  give  —  Stay  of  proceedings,] — 
Actions  qui  tam  for  a  penalty  may  be  brooiht 
by  any  person,  whetiier  a  British  sabject 
or  not. — 2.  The  conclusions  are  soffident 
that  the  defendant  be  condemned  to  pay, 
and  need  not  be  for  an  order  to  deposit  the 
amount  in  Court,  nor  need  they  mention 
the  officer  entitled  to  receive  Uie  portion 
payable  to  the  Crown.— 3.  The  action  is 
properly  brought  by  the  plaintiff  soing  as 
well  in  his  own  name,  as  in  the  name  of 
the  Crown. — 4.  .Notice  of  action  to  the 
Attorney-General  is  not  a  condition  pre- 
cedent; failure  to  give  it  only  involves  s 
suspension  of  proceedings.  Stewart  v.  CoJ- 
onial  Engineering  Co,,  33  Que.  S.  C.  ^» 
9  Que.  P.  R.  194. 

SeonritT  for  eoets — Is  defendant  ohiigei 
to  notify  the  Attorney-General f — C.  P.  ISO; 
R,  S,  Q.  5617.]— Held,  in  a  penal  action, 
the  law  does  not  impose  on  the  defendant 
the  obligation  of  notifying  the  Attoiiie7' 
General;  the  obligation  is  on  plaintiff.  De- 
fendant's default  to  notify  Uie  Attorney- 
General  is  therefore  no  answer  to  a  moti«a 
for  the  dismissal  of  plaintiff's  action  for 
want  of  security.  Lamontagne  v.  La  Maitoa 
CarU  Freres,  11  Que.  P.  R.  lei. 

Use  of  flrm  name  by  trader — Omissisa 

of  ^'registered**  —  Articles  lS94a  and  18S^l, 
C,  C] — A  trader  who  carries  on  businetf 
under  a  firm  name,  of  which  his  own  naine 
forms  part,  and  who  makes  the  dedaratkn 
required  by  Art.  1834a,  C  C.  is  not  *** 
person  who  uses  in  business  the  name  of  an- 
other person,"  within  the  meaning  of  Ait 
1834b,    C.    C.      Therefore,    the   omission  to 
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add  after  the  firm  name  the  word  "regis- 
tered,"  or  an  abbreviation  thereof,  does  not 
render  him  liable  to  the  penalty  prescribed 
by  that  article.  Gendron  v.  Denault,  16 
Que.  K.  B.  330. 

See  Aliens  —  Constitutional  Law  — 
Contract  —  Criminal  Law  —  Liquor 
Licenses  —  Prairie  Fire  Ordinance  — 
Schools  —  Ship  —  Vendor  and  Pur- 
chaser. 


PENSION. 

See  Appeal — Benefit  Society  —  Costs — 

Receiver — ^Trial. 


PENSIONER. 

See  Municipal  Elections. 


PEHSIOir  AUMENTAIBE. 

Ctift — Rights  of  prior  creditors  of  donee — 
Execution.] — A  creditor  whose  debt  accrued 
before  the  making  to  his  debtor  of  a  gift  by 
way  of  aUmcnts  cannot  seize  the  property 
comprised  in  the  ^ift ;  subsequent  creditors 
only  have  that  right.  Bcmier  v.  Lehlanc, 
8  Que.  P.   R.  316. 

Interlnt  order  in  aotion.] — In  an  ac- 
tion for  an  alimentary  pension  by  daughter- 
in-law  against  father-in-law,  a  provisional 
or  interim  allowance  will  not  be  ordered. 
Leflerc  v.  Chierin,  8  Que.  P.  R.  363. 

Nor  in  an  action  by  grandchild  against 
grandmother.  Henault  v.  Fauteuw,  8  Que. 
P.   B.  363. 

See  Vacation — Will. 


FEBEHPTION. 

Aetion  in  w^arranty  —  Intervention,] — 
Eren  if  a  principal  plaintiff,  in  an  action 
where  there  is  an  intervention  and  a  demand 
in  warranty,  would  be  entitled  to  have  any 
part  of  the  instance  perempted,  such  as  the 
intervention,  he  cannot  obtain  such  peremp- 
tion on  a  motion  whereby  he  simply  asks 
that  the  present  instance  be  declared  per- 
empted.  2.  A  principal  plaintiff  has  no  in- 
terest in  moving  for  the  peremption  of  the 
action  in  warranty.  3.  The  service  of  such 
motion  is  a  useful  proceeding  to  interrupt 
the  peremption  as  regards  the  intervenant, 
even  if  the  latter  can  be  considered  as  a  de- 
fendant. Lonsdale  v.  Lesage,  3  Que.  P.  R. 
364. 

Aetlon  nnlted   wltli   another.]   —   A 

motion  for  peremption  cannot  be  granted  in 
a  case  which  has  been  united  with  another 
for  the  purpose  of  proof,  when  the  latter  is 
?till  pending.  Cardinal  v.  Brodcur,  4  Que. 
P.  R.  171. 
c.cx. — 107. 


Appeal — Useful  proceeding.] — An  appeal 
from  a  judgment  declaring  a  cause  per- 
empted,  and  the  judgment  allowing  such 
appeal,  are  useful  proceedings  stopping  the 
peremption.  Wright  v.  Can,  Pac.  Rw.  Co.y 
4  Que.   P.  R.   152. 

Applioant — Defendant  who  has  not  ap- 
peared —  Attorney.] — A  defendant  who  has 
not  appeared  in  a  suit,  either  personaUy  or 
by  attorney,  has  no  right  to  move  for  per- 
emption through  an  attorney  who  is  a 
stranger  to  the  record,  Dumoulin  v.  La- 
pointe,  7  Que.  P.  R.   150. 

Applioatton  for  mle  to  return  pro- 
perty— Guardian.] — Peremption  applies  to 
all  proceedings  whose  object  is  the  settle- 
ment of  matters  in  controversy  by  a  judg- 
ment, and  therefore,  can  be  invoked  with 
regard  to  a  rule  nisi  taken  out  against  a 
guardian  who  has  failed  to  produce  goods 
seized  and  placed  in  his  charge.  Dupont  v. 
Lacoste,  26  Que.   S.   C.  33. 

Capias  after  Judgment  —  Service  — 
Delay  in  execution  —  Waiver  —  Pleading.] 
— ^A  writ  of  capias  after  judgment,  is  a  mode 
of  executing  a  judgment,  and  is  not  affected 
by  Art.  120,  C.  C.  P.,  but  remains  valid 
beyond  the  delay  of  6  months  therein  men- 
tioned, until  it  is  executed. — 2.  Even  if  it 
be  a  writ  of  summons,  the  peremption  in 
the  above  article  is  not  absolute,  and  is 
waived  by  failure  of  the  defendant  to  plead 
it  in  the  manner  and  within  the  delay  pre- 
scribed in  the  case  of  irregularities  in  such 
writs.  Demers  v.  Girard,  28  Que.  S.  C.  542, 
7  Que  P.  R.  347. 

Certlfleate  of  state  of  eanse  —  Con- 
tradicting.]— A  certificate  shewing  the  last 
step  taken  in  the  cause,  signed  by  the  pro- 
thonotary,  is  an  authentic  document,  which 
can  only  be  contradicted  by  inscription  en 
faux.     Donnelly  v.  Rafter,  5  Que.  P.  R.  62. 

Comnienoement  of  period.] — The  time 
required  for  the  peremption  of  a  suit  after 
the  issues  are  joined  does  not  begin  to  run 
until  three  days  have  elapsed  after  issue 
joined.     Castelli  v.  Lumkin,  4  Que.  P.  R.  32. 

CJonnterolaim.]  —  An  incidental  cross- 
demand  is  subject  to  a  peremption  distinct 
from    the    principal    demand.  Comte    V. 

Pfister,  3  Que.  P.  R.  182. 

Croes-deniand  —  Common  issues.] — A 
cross-demand  cannot  be  perempted  while  the 
principal  demand  subsists,  if  tnis  cross- 
action  arises  out  of  the  same  cause  as  the 
principal  action,  and  when  the  proof  in  both 
cases  will  in  large  part  be  the  same;  then 
the  cross-demand  is  not  a  separate  instance. 
Jolicceur  v.   Corheil,  9  Que.   P.  R.  387. 

Date  of  last  filing — Hoto  determined.] 
— ^A  motion  for  peremption  will  not  be  grant- 
ed although  the  procedure  book  states  that 
the  filing  of  the  last  document  took  place 
more  than  two  years  before,  if  the  date 
appearing  on  the  document  itself  states  the 
contrary.     Ross  v.  Phihi,  5  Que.  P.  R.  254. 

Death  of  plaintiff  —  Par*t€«.]— When, 
upon   notice   of   the    motion    for   peremption 
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of  a  suit,  but  before  such  motion  is  taken 
into  consideration,  the  attorneys  of  the  plain- 
tiff produce  a  declaration  of  his  death,  judg- 
ment cannot  be  given  upon  the  motion  for 
peremption  until  the  representatives  of  the 
plaintiff  have  been  added  as  parties.  Maca- 
dam V.  Thompson,  16  Que.  S.  C.  362. 

Demand  of — Peremption  of  demand  — 
Useful  proceeding  —  Stay,] — A  demand  of 
peremption  is  itself  a  proceeding  susceptible 
of  peremption.  Such  a  demand  arrests  the 
proceedings  and  hinders  the  peremption  from 
running  until  the  decision  upon  such  de- 
mand. A  motion  to  declare  perempted  the 
demand,  of  peremption  is  a  useful  proceed- 
ing which  covers  the  peremption.  Reid  v. 
Meriszi,  19  Que.  S.  C.  428,  4  Que.  P.  R. 
150. 

DiscontinBance — New  Code,  P.  Q.] — 
When  the  discontinuance  of  proceedings  in 
a  cause  has  commenced  while  the  old  Code 
of  Civil  Procedure  is  in  force,  the  suit  is 
not  barred  until  this  interruption  has  lasted 
for  three  years,  even  when  the  two  years 
required  by  Art.  279  of  the  new  Code  have 
completely  passed  since  the  coming  into  force 
of  that  Code.  Chanteloup  Mfg,  Co,  v.  Ber- 
ger,  16  Que.  S.  C.  482. 

Erroneons  certificate.]  —  The  Court 
will  not  declare  a  suit  perempted  upon  the 
faith  of  a  certificate  which  is  evidently  er- 
roneous, even  when  it  forms  part  of  the 
record.  Leguerrier  v.  Montreal,  5  Que.  P. 
R.  440. 

Incidental  demand  —  Attorneys  of 
record — Encumbered  list  of  cases  —  Putting 
case  on  list  —  Interruption  —  C.  P,  fTtd, 
280,] — An  incidental  demand  is  distinct  from 
the  principal  action  and  is  independently 
subject  to  peremption.  A  motion  for  per- 
emption is  valid  if  served  at  the  office  of  the 
plaintiff's  attorneys,  even  when,  during  fuit, 
two  of  the  attorneys  have  left  the  firm  whose 
name  has  since  been  changed,  if  no  notice 
of  such  change  has  been  given  in  pursuance 
of  Articles  260  and  261  C.  P.  (Duperrault 
V.  Miron,  8  Que.  P.  R.  159).  An  encum- 
bered list  of  cases  which  has  prevented  plain- 
tiff from  proceeding  with  the  hearing  of  the 
case  is  something  which  has  forcibly  sus- 
pended further*'  proceedings  and  interrupts 
peremption,  following  Article  280  C.  P.  In- 
scribing a  case  upon  the  list  interrupts  per- 
emption, particularly  when  it  is  the  invari- 
able custom,  on  the  part  of  members  of  the 
Bar,  to  inscribe  a  case  for  proof  and  hearing 
without  fixing  any  date  for  trial,  leaving  it 
to  the  prothonotary  to  insert  the  trial  day, 
by  reason  of  the  encumbered  state  of  the  list 
of  cases.  Hence,  peremption  of  a  suit^,  which 
is  inscribed  on  the  5th  February,  1900.  and 
is  set  down  by  the  prothonotary  for  trial  on 
the  11th  March,  1911,  commences  to  run 
from  the  latter  date.  Vigeant  v.  Picotte 
(1911),  12  Que.  P.  R.  343. 

Incidental  demand  —  Gross-demand  — 
Contract  —  Common  issues,] — When  the 
principal  demand  is  to  have  a  contract  ful- 
filled, while  the  incidental  demand  is  found- 
ed on  an  alleged  breach  of  it,  and  asks  con- 
sequent damages,  this  cross-demand  arises 
out  of  the  same  cause  as  the  principal  de- 
mand,   and   does   not   constitute   a   separate 


instance. — Such  cross-demand  cannot  be  per- 
empted while  the  principal  demand  subsists. 
Dauphin  v.  Starke  Cooperage  Co.,  7  Qne. 
P.  R.  454. 

''Instance"  —  Proceedings  in  trnprote- 
tion,] — Proceedings  in  improbaUon  constitute 
a  suit  or  an  instance  wiUiin  the  meaning 
of  the  Code  of  Civil  Procedure,  and  peremp- 
tion applies  to  them  as  to  ordinary  suits. 
Cameron  v.  Westmount,  8  Que.  P.  R.  306w 

Interruption  —  Actions  ordered  to  W 
tried  together  —  Inscription  in  one  —  Efect 
as  to  both,]  —  Where  a  cause  has  been  by 
order  of  the  Court  joined  with  another  cause 
for  the  purpose  of  proof  and  hearing  on  the 
merits,  the  inscription  of  one  of  the  causes 
for  proof  and  Hearing  has  the  effect  of  in- 
terrupting peremption  in  both.  Paterson  v. 
Chandler  d  Massey  Limited.  10  Qu&  P.  R. 
89. 

Interruption — Application  to  fix  day  fur 

trial,] — ^The  order  of  a  Judge,  on  a  motion 
by  the  defendant  to  fix  a  day  for  the  con- 
tinuation of  the  interrupted  hearing,  drawn 
up  in  these  terms:  "Motion  to  fix  a  date 
for  the  continuation  of  the  hearing  of  the 
case — the  Judge  will  inform  the  advocates 
as  soon  as  he  shall  be  free ;"  is  an  incident 
which  suspends  the  course  of  peremption,  and 
prevents  it  taking  effect.  Teolo  v.  Cordaseo, 
35  Que.  S.  C.  227.  9  Que.  P.  R.  414,  10  Que. 
P.  R.  54. 

Interruption  —  Assignment — Notice,] — 
An  assignment  of  property  made  by  the 
plaintiff  after  the  commencement  of  as  ac- 
tion, and  the  sale  of  the  plaintifTs  assets  by 
the  curator  to  the  assignment,  do  not  in- 
terrupt peremption,  especially  if  notice  had 
not  been  given  to  the  parties  to  the  action. 
Dufour  V.  Harvey,  6  Que.  P.  R.  110. 

Interruption  —  Certificate  of  state  of 
cause.] — ^The  fact  that  the  certificate  of  last 
proceeding  was  not  filed  at  the  time  of  the 
service  of  the  notice  of  motion  for  peremp- 
tion, does  not  give  to  the  proceedings  tak» 
by  the  plaintiff  between  the  service  of  the 
notice  of  motion  and  the  filing  of  the  certifi- 
cate, the  effect  of  interrupting  peremptioa. 
Brunet  v.  Duperrault,  6  Que.  P.  R.  125. 

Interruption — Inscription — Defect  in.] — 
The  filing  with  the  clerk  of  the  Court  of  an 
inscription  for  trial  of  a  cause  upon  the 
merits,  is  a  useful  proceeding  which  inter- 
rupts prescription,  and  that  is  so  even  where 
the  party  filing  the  inscription  does  not  at 
the  same  time  file  the  pleadings  upon  which 
issue  has  been  joined,  for  the  use  of  the 
trial  Judge.  Martin  y.  Chsselin^  6  Que.  P. 
R.  116. 

Interruption  —  Negotiations  for  settk- 
ment — Change  of  state  of  party — Knowkdfff 
of  attorney  ad  litem  —  Notice — InterdieHon.] 
— In  order  that  negotiations  for  a  friendly 
settlement  may  have  the  effect  of  prev«iiting 
the  action  being  dismissed  on  p^remptum 
dHnstance,  they  must  be  put  in  writing,  as, 
for  example,  by  letters  from  the  party  seek- 
ing such  settlement.  A  change  in  the  state 
of  a  party,  unknown  to  her  attorney  ad 
litem,  will  prevent  peremption,  even  although 
no  notice  was  given  of  such  change  of  state 
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In  this  case  the  attorney  ad  litem,  filing  his 
own  affidavit  that  he  did  not  know  of  the 
change  of  state  (a  party  becoming  interdict) 
when  the  notice  of  motion  for  peremption 
was  served,  was  absolved  from  giving  notice 
to  the  opposite  party;  and  the  filing  of  the 
service  of  interdiction  obliges  the  Court  to 
take  judicial  notice  of  it  and  justifies  a  de- 
claration that  the  action  is  not  perempted. 
Ouinard  v.  Paitras,  27  Que.  S.  C.  41. 

latermptlon  —  Useful  proceeding  — 
Erroneous  certificate.] — ^A  certificate  of  the 
prothonotary  of  the  non-filing  of  a  pleading, 
when  in  fact  one  has  been  filed,  is  not  a 
useful  proceeding  which  will  interrupt  per- 
emption. Dagenais  v.  Ouellette,  8  Que.  P. 
R.  362. 

latemiptlon  —  Useful  proceeding  — 
Motion  to  amend  —  Prescription — Pleading 
— Exception  —  Litigious  rights.] — A  motion 
to  amend  the  declaration  is  a  useful  pro- 
ceeding, and  interrupts  peremption.  2.  The 
respondents  sued  the  appellant  and  one  G. 
L.,  the  latter  as  canying  on  business  in  the 
firm  name  of  "C.  ti.  &  Co."  upon  a  promis- 
sory note.  Process  in  the  action  was  served 
on  the  day  before  the  day  of  the  expiry  of 
the  period  for  prescription.  C.  L.  by  his  de- 
fence submitted  that  the  action  as  against 
him  should  be  dismissed,  alleging  that  his 
wife,  and  not  himself,  carried  on  business 
under  the  name  of  "  C.  L.  &  Co."  After 
this  plea,  the  respondents  desisted  as  against 
C.  L.,  and  obtained  leave  to  amend  the  de- 
claration by  alleging  that  the  note  was  signed 
by  C.  L.*s  wife,  carrying  on  business  under 
the  name  of  "C.  L.  &  Co.,"  but  she  was  not 
added  as  a  defendant: — Held,  that,  in  these 
circumstances,  the  amendment  related  back 
to  the  date  of  the  commencement  of  the  ac- 
tion, and  that  it  was  not  prescribed.  3.  An 
exception  of  litigious  rights  cannot  be  set 
up  in  answer  to  an  action  for  a  claim  in- 
cluded in  a  general  sale  of  all  property  and 
claims,  even  when  the  claim  in  question  is 
in  its  nature  litigious.  Brossard  v.  People's 
Bank,  13  Que.  K.  B.  148. 

Intemiptioii  —  Useful  proceeding  — 
Motion  to  withdraw  deposit,] — ^A  motion  to 
withdraw  a  deposit  made  with  a  plea  is  not 
a  useful  proceeding  susceptible  of  preventing 
peremption.  Primeau  v.  Richard,  6  Que.  P. 
a  46. 

latermption  —  Useful  proceeding  — 
OppoHtian  —  Judicial  sale  —  Transfer  of 
purchaser's  rights.]  —  The  transfer  of  the 
rights  of  the  purchaser  of  a  property  sold 
by  the  sheriff  is  a  useful  proceeding  which 
interrupts  peremption  of  an  opposition  afin 
de  conserver  in  respect  of  moneys  the  pro- 
ceeds of  such  sale.  MalboBuf  y.  Leduc,  9  Que. 
P.  R.  39. 

lateRnption  —  Useful  proceeding  — 
Premature  demand  of  peremption  —  Costs 
—  Sew  demand.  —  A  useful  proceeding 
which  may  prevent  or  cover  peremption  must 
be  a  proceeding  taken  in  order  to  promote 
the  success  on  the  merits  of  the  claim  of  a 
party  to  the  suspended  cause.  2.  A  pre- 
mature demand  for  peremption  is  not  a  use- 
ful proceeding  to  a  party  to  the  cause  to 
advance  his  rights,  and  therefore  it  has  not 
the  effect  of  preventing  or  covering  peremp- 


tion. 3.  A  party  who  makes  a  demand  for 
peremption,  which  is  dismissed  as  premature, 
IS  not  obliged  to  pay  the  costs  incurred  by 
his  opponent  upon  such  motion  before  mak- 
ing a  new  motion  for  peremption.  Clifford 
v.  Beauport  Brewery  Co.,  4  Que.  P.  R.  295, 
324. 

Interruption  —  Useful  proceeding  — 
Subpoena  —  Examination  of  officer  of  cor- 
poration.]— A  subpoena  served  on  the  mayor 
of  a  municipal  corporation  in  an  action  in 
which  the  municipality  is  a  party  defendant, 
requiring  him  to  appear  and  give  evidence  in 
the  case  before  it  had  been  set  down  for 
hearing,  was  held  a  useful  proceeding  to  in- 
terrupt peremption,  the  administration  of 
preliminary  interrogatories  to  the  mayor  of 
a  defendant  corporation  being  authorised  by 
Art.  286,  C.  P.  C.  The  fact  that  the  wit- 
ness subpoenaed  did  not  appear  on  the  day 
appointed  would  not  take  away  from  the  sub- 
poena its  character  as  a  useful  proceeding. 
Article  286,  C.  P.  C,  which  provides  that 
when  the  opposite  party  is  a  corporation, 
the  president,  manager,  treasurer,  or  secre- 
tary thereof  may  be  examined,  does  not  by 
this  enumeration  of  officers  limit  the  right 
to  examine  to  them  only.  The  registrar's 
certificate  that  no  proceeding  has  been  taken 
in  the  action  for  two  years  is  only  a  minis- 
terial act ;  this  officer  may  shew  whether 
any  proceedings  have  in  fact  been  taken  or 
not  within  the  time  limited,  but  he  has  not 
power  to  decide  whether  such  proceedings 
are  useful  or  not.  Boas  v.  St.  Hyacinthe, 
13  Que.  K.  B.  431. 

Intermptlon  —  Useful  proceeding  — 
Substitution  of  solicitors.] — ^The  substitution 
of  solicitors,  by  adding  to  the  firm  name  the 
name  of  a  junior  member  who  has  recently 
joined  the  firm,  is  a  useful  proceeding  to  in- 
terrupt peremption.  Standard  Trust  Co.  v. 
South  Shore  Rw.  Co.,  7  Que.  P.  R.  113. 

Intermptlon  —  Useful  proceeding  — 
Withdrawal  of  attorney  —  Petition  to  pro- 
ceed in  formd  pauperis,] — The  withdrawal 
of  an  attorney,  not  authorised  by  a  Judge, 
is  invalid,  and  a  proceeding  made  by  an  at- 
torney substituted  without  such  authorisa- 
tion, is  not  a  useful  proceeding  having  the 
effect  of  interrupting  peremption: — Quaere, 
is  a  petition  for  leave  to  continue  proceed- 
ings in  formd  pauperis,  a  useful  proceeding? 
Oingras  v.  Syndics  of  Parish  of  St.  Antoine 
de  Longueuil  5  Que.  P.  R.  300. 

Interruption   after  time  expired  —^ 

Advocates  nominated  to  other  offices — Judi- 
cial notice  —  Defendanfs  rights.]  —  The 
Court,  of  its  own  motion,  takes  judicial  no- 
tice of  the  nomination  of  advocates  to  offices 
incompatible  with  the  exercise  of  their  pro- 
fession. 2.  Differing  from  the  prescription 
which  gives  to  a  debtor  a  right  acquired 
from  the  time  that  the  period  has  expired, 
the  peremption  of  a  suit  does  not  exist  until 
it  is  adjudged,  and  the  plaintiff,  up  to  the 
time  of  the  service  of  the  demand  for  per- 
emption, even  after  the  period  set  for  peremp- 
tion has  expired,  may  interrupt  such 
peremption  by  a  useful  proceeding.  3.  A  de- 
fendant who  has  only  appeared  may  demand 
peremption  of  the  suit.  4.  One  of  several  de- 
fendants may  demand  and  obtain  as  to  him- 
self  alone   the   peremption  of   the   suit.      5. 
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The  fact  that  the  defendant  has  ceased  to 
be  represented  by  his  advocates,  who  had 
been  called  to  duties  incompatible  with  the 
exercise  of  their  profession,  does  not  prevent 
the  peremption  from  running;  it  is  for  the 
plaintiff  to  signify  his  wish  to  proceed  by 
giving  notice  to  the  defendant  to  authorise 
a  new  solicitor.  6.  The  fact  that,  after  six 
years  having  elapsed  since  the  last  proceed- 
ing, the  attorney  of  the  plaintiffs  demands 
the  record  from  the  deputy-clerk,  who  tells 
her  that  it  is  in  the  hands  of  the  defendant, 
is  not  an  incident  which  arrests  the  proceed- 
ing in  such  a  way  as  to  prevent  the  peremp- 
tion from  taking  place  where  the  defendant 
had  the  record  temporarily  and  returned  it 
to  the  clerk  upon  the  first  demand.  7.  A 
defendant  who  has  ceased  to  be  represented 
by  his  advocates  on  account  of  their  nomina- 
tion to  positions  incompatible  with  the  exer- 
cise of  their  profession.  Is  not  obliged  ^  to 
file  an  appearance,  but  he  may  himself  sign 
the  demand  of  peremption,  and  serve  it  on 
the  plaintiff,  for  the  demand  of  peremption 
is  a  chief  proceeding  in  itself,  having  an 
existence  separate  and  distinct  from  the  ac- 
tion. People's  Bank  of  Halifax  v.  Lahrequej 
20  Que.  S.  C.  263. 

Motion  —  Firm  of  attorneys — Incapacity 
of  member,]  —  A  motion  for  peremption  of 
suit,  signed  by  the  original  attorneys  of 
record,  is  not  invalidated  by  the  fact  that 
one  of  the  attorneys  is  now  a  practising  ad- 
vocate of  the  Bar  of  the  province  of  Que- 
bec.    Ross  V.  Elliott,  5  Que.  P.  R.  47. 

Motion  for — Bar — Exhibits — 8tay  of  ac- 
tion.]— The  omission  by  the  defendant  to  file 
with  his  plea  the  exhibits  referred  to  does 
not  compulsorily  stay  the  prosecution  of  the 
plaintiff's  demand,  and  is  no  bar  to  a  motion 
for  peremption.  Cot^  v.  Simar^  9  Que.  P. 
R.  100. 

Motion  for — Failure  to  file  exhibits  with 
defence,] — The  fact  that  a  defendant  failed 
to  file  with  his  defence  the  exhibits  men- 
tioned in  support  thereof,  is  no  bar  to  a 
motion  for  peremption  for  want  of  proceed- 
ings during  two  years.  Leet  v.  Royal  Bank 
of  Canada,  7  Que.  P.  R.  11. 

Motion  for  —  Second  motion  after  ter- 
mination of  first.] — A  motion  for  peremption 
which  has  been  determined  is  not  an  obstacle 
in  the  way  of  the  presentation  of  a  second 
motion  for  peremption,  neither  is  it  a  pro- 
ceeding preventing  peremption.  Slater  v. 
Slater  Shoe  Co.,  7  Que.  P.  R.  55. 

Motion  for — Service  —  Change  in  firm 
of  attorneys.] — ^A  motion  for  peremption  is 
validly  served  at  the  office  of  the  advocates 
of  the  plaintiff,  even  if  one  of  such  advocates 
has  in  the  interval  left  the  country  and  the 
firm  has  changed  its  name,  so  long  as  no 
public  notice  has  been  given  of  such  change. 
Duperrault  v.  Miron,  8  Que.  P.  R.   158. 

Motion  for  —  Service — Domicil,  — A  no- 
tice of  motion  for  peremption  must  be  sensed 
upon  the  opposite  party  at  the  domicil 
elected  by  his  attorney,  and  not  at  the  record 
office.  St.  Louis  V.  Montreal  Street  Rw.  Co., 
7  Que.  P.  R.  373. 


Motion  for  —  Service  —  Change  in  firm 
of  attorneys  —  Dismissal  of  motion — r»c/«i 
proceeding  —  Interruption  of  peremption.]— 
If  a  firm  of  attorneys  is  dissolved,  and  of 
its  members  two  firms  constituted  with  dif- 
ferent offices,  service  of  a  notice  of  nu>tioD 
for  peremption  at  both  offices  is  sufficient— 
A  motion  for  peremption  which  is  dismissed 
as  premature  is  not  a  useful  proceeding  in- 
terrupting subsequent  peremption.  Standard 
Trust  Co.  V.  South  Shore  Rw,  Co.,  8  Qne. 
P.  R.  296. 

Motion  for  —  Service  of  notice — Vaeor 
tion,] — ^A  notice  of  motion  for  peiemptios 
may  be  validly  served  at  a  time  daring  which 
the  Courts  are  not  obliged  to  sit  Kimpton 
V.  Deline,  7  Que.  P.  R.  438. 

Motion  for  —  Service  on  advocates  — 
Appointment  of  advocate  to  public  ofice,] — 
The  service  of  a  notice  of  motion  for  per- 
emption must  be  made  upon  all  the  advo- 
cates who  acted  for  the  opposite  party,  even 
upon  one  who  has  been  appointed  to  a  pablic 
office  when  not  incompatible  with  the  exer- 
cise of  his  profession — in  this  case  that  of 
law  clerk  of  the  Legislative  Assembly  of 
Quebec.  Martigny  v.  Bienvenu,  9  Que.  P.  R. 
97. 

Motion  for  —  Solicitors  —  Change  in 
firm,] — A  motion  for  peremption  may  be 
made  in  the  name  of  a  law  firm  which  has 
represented  the  party  making  the  motion,  al- 
though one  of  the  members  thereof  no  longer 
practises  as  a  solicitor,  utile  per  inutile  non 
vitiatur,  Hibbard  v.  WilUamson,  26  Qw. 
S.  C.  34. 

Motion  for  s-abstitiiticni  of  attomeyi 

made  on  behalf  of  plaintiff  when  the  firm  of 
lawyers  representing  him  has  been  changed, 
is  a  useful  proceeding  which  interrupts  per- 
emption. Oorcy  V.  Con.  Pac.  Rw.  Co.  (1911K 
12   Que.   P.   R.   290. 

New  code  of  proeednre  —  Pending  se- 

tion,] — An  action  begun  under  the  old  Code 
of  Procedure  may  be  extingui^ed  if  the 
plaintiff  has  not  taken  any  useful  step  in 
procedure  for  two  years,  the  peremptiM 
having  commenced  under  the  new  Code. 
Lewis  V.  St.  Louis,  3  Que.  P.  R.  484. 

New  code,  P.Q. — Acquisiiion  of  perem^ 
tion.] — ^The  provisions  of  the  new  Code  of 
Procedure  apply  to  a  peremption  entiieijr  ac- 
quired since  it  came  into  force.  espeoaUy 
in  a  case  where  no  peremption  bad  coBh 
menced  to  run  prior  to  its  coming  into  force. 
Matte  V.  Massicotte,  2  Que.  P.  R,  398. 

New  eode»  P.Q.] — ^The  provimon  of  Art 
279,  C.  C.  P.,  concerning  peremption,  applies 
to  a  case  which  was  pending  at  the  time  the 
present  Code  came  into  force,  provided  the 
entire  time  required  by  such  article  for  the 
peremption  has  run  after  the  coming  into 
force  of  the  new  Code.  Couture  V.  Dudos, 
16  Que.  S.  C.  554. 

Non-retnm  of  writ  of  nunmoo*.]— 
Where  a  suit  lapses  by  the  non-return  of  tbe 
writ  of  summons,  there  is  no  suit  which  can 
be  declared  perempted.  Ormstein  v.  IVriw, 
2  Que.  P.  R.  406,  16  Que.  S.  C.  624. 
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Kotioe  of  motLon.] — ^A  motion  for  per- 
emption d^instance  presented  the  day  after 
notice  thereof  will  be  dismissed  with  costs, 
the  notice  being  illegal  and  insufficient.  Ar- 
c^Mmhauli  y.  Qrand  Trunk  Rto,  Co.,  2  Que. 
P.  R.  407. 

Kotiee  of  motion — Attorneys — Signature 
— Partnership  dissolved.] — The  signatures  of 
two  attorneys,  being  the  remaining  members 
of  a  lega.1  partnership  dissolved,  is  sufficient 
in  a  notice  of  motion  for  peremption.  2.  The 
addition  of  the  name  of  the  attorney  who  has 
ceased  to  be  a  member  of  the  partnership, 
does  not  render  void  the  signatures  of  the 
other  partners.  Cleve  v.  Bickerdihe,  5  Que- 
P.  R.  391. 

Kotioo  of  motion — Service — Partnership 
— Solicitors,] — In  an  action  brought  by  a 
firm  of  attorneys,  of  which  one  member  has 
died  since  the  action  was  begun  and  been  re- 
placed by  another  advocate,  service  of  a 
notice  of  motion  for  peremption  made  upon 
the  partnership  as  it  actually  exists,  is  valid. 
Hughes  V.  Montreal  Herald  Co,,  5  Que.  P. 
B.  449. 

Kotico  of  motion — Service — Solicitors 
— Change  in  firm.] — If  a  firm  of  advocates  is 
dissolved,  a  motion  for  peremption  will  not 
be  granted,  unless  it  was  served  upon  all  of 
the  late  partners.  Glass  v.  Eveleigh,  3  Que. 
P.  R.  357,  followed.  Lamoureuw  y.  Johns- 
ton, 7  Que.  P.  R.  56. 

Kotico  of  motion — Service — Solicitors 
— Death  of  partner,] — When  one  of  the  mem- 
bers of  a  law  firm  has  died  during  the  suit, 
service  of  a  motion  for  peremption  is  validly 
made  upon  his  surviving  partner.  Lipshitz 
y,. Montreal  Street  Rto,  Co.,  7  Que.  P.  R. 
237. 

Notieo  of  motion — Service — Solicitors 
— Partners,] — ^The  service  of  a  motion  for 
peremption  upon  a  firm  of  solicitors  whose 
members  have  dissolved  partnership  since  the 
last  proceeding  must  be  made  upon  both 
partners,  and  not  only  upon  one  of  them  as 
representing  the  late  firm.  Desrochers  v. 
MarHn,  3  Que.  P.  R.  522. 

Kotieo  of  motion — Service—Solicitors 
—Change  in  fhyn.]  —  A  notice  of  motion 
for  peremption  is  validly  served  at  the  office 
of  a  firm  of  solicitors  who  acted  for  the 
plaintiff,  although  there  has  been  since  the 
last  step  taken  in  the  action  a  change  in  the 
composition  of  the  firm.  Haggart  y.  Langlois, 
6  Que.  P.  R.  299. 

Notieo  of  motion — Time,] — The  period 
between  the  service  of  a  notice  of  motion  for 
peremption  and  its  presentation  is  one  juri- 
dical day.  Barheau  y.  Martin,  6  Que.  P.  R. 
303. 

Oniu  —  Opposition  to  judgment,] — The 
opposition  to  judgment  being  considered 
as  a  defence  to  the  original  suit,  the  oppo- 
sant  is  the  defendant  in  the  cause,  and  it 
belongs  to  him  to  move  for  peremption,  if  no 
proceedings  have  been  taken  thereunder 
during  the  delay  necessary  to  acquire 
peremption.  OUmour  v.  Odell,  17  Que.  S.  C. 
237. 


Opposition — Motion  for  dismissal — Ex- 
amination of  opposant.'J — ^An  opposition  will 
be  declared  perempted,  in  a  proper  case,  not- 
withstanding that  the  plaintiff  has  made  a 
motion  for  the  dismissal  of  the  opposition 
and  has  examined  the  opposant,  without, 
however,  demanding  a  final  adjudication 
upon  his  motion.  Bouchard  v.  Lambert,  ID 
Que.  P.  R.  44. 

Opposition — Return,] — A  motion  for  the 
peremption  of  an  opposition  will  not  be 
granted,  if  at  the  time  of  the  service  of  such 
motion,  the  original  of  the  opposition  had 
not  been  returned  into  Court.  Imperial  Oil 
Co.  y.  County  Club,  8  Que.  P.  R.  371. 

Peremption  of  demand  for.] — A  de- 
mand for  peremption  is  susceptible  of 
peremption.  Royal  Electric  Co,  v.  Corp.  of 
Trois-Rivi^es,  10  Que.  P.  R.  289. 

Peremption  of  demand  for  —  "In- 
stance"— Stay  of  proceedings  —  Prior  de- 
mand,]— 1.  An  "  instance "  is  a  proceeding 
taken  by  a  party  to  compel  acknowledgment 
of  the  existence  of  a  right  or  to  demand  the 
fulfilment  of  an  obligation.  The  demand  of 
peremption  has  not  this  character,  for  it  has 
for  its  object  only  the  defeat  of  a  proceed- 
ing; it  cannot  then  itself  be  perempted. — 2. 
A  motion  for  peremption  will  not  be  granted 
as  long  as  a  prior  demand  for  peremption  has 
not  been  disposed  of;  for  this  first  demand 
is  an  incident  which  forcibly  stops  the  pro- 
ceeding, in  the  terms  of  Art.  280,  G.  P. 
Morrison  y.  La  Banque  de  St,  Hyacinthe, 
10  Que.  P.  R.  151. 

Petition  for  interloontoxy  injnno- 
tion.]  —  Peremption  of  suit  does  not  ex- 
tinguish the  right  of  action,  but  only  the 
suit,  or  proceeding  or  instance;  so  a  petition 
for  an  interlocutory  injunction  cannot  be 
perempted,  such  a  petition  not  being,  before 
the  issue  of  the  writ  of  summons,  an  action, 
instance,  or  process.  Watson  y.  Massicotte, 
8  Que.  P.  R.  24. 

Retrospeotive  legislation.]  —  Where 
the  period  of  peremption  commenced  after 
the  promulgation  of  the  new  Code  of  Civil 
Procedure  of  the  province  of  Quebec,  the 
exceptions  declared  by  the  fourth  paragraph 
of  its  first  article  do  not  prevent  the  peremp- 
tion of  a  suit  pending  at  the  time  it  came 
into  force  under  the  limitations  provided  by 
Art.  279  of  the  new  Code.  Cooke  v.  Millar. 
3  Rev.  Leg.  446,  4  Rev.  Leg.  240,  referred 
to.  Judgment  in  21  Que.  S.  C.  521,  affirmed. 
Schwob  y.  Farnham,  22  C.  L.  T.  4.  31 
S.  C.  R.  471. 

Rnle  against  gnardian.] — Peremption 
applies  to  all  proceedings  taken  with  the 
object  of  obtaining  a  judgment  upon  any 
issue  whatever,  and  consequentiy  to  a  rule 
against  a  guardian.  Dupont  v.  Lacoste,  6 
Que.  P.  R.  127. 

Settlement  of  action  —  Proof,] — If  a 
promissory  note  alleged  to  have  been  given 
to  settle  a  case  was  never  paid,  and  if  no 
proceedings  were  ever  held  in  Court  or 
recognition  of  this  settiement,  peremption 
will  be  granted.  Qoldicater  v.  Borganer,  8 
Que.  P.  R.  425. 
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Severml  defeadamts — llotiim  hw  one.} — 
One  or  more  joint  and  seTeml  defendants, 
who  tuve  severed  in  their  defence,  may  move 
for  peremption  after  two  years  from  the  last 
proceeding  as  against  them,  although,  since 
that  time,  proceedings  have  been  had  against 
aome  of  their  co-defendants.  Lf€tt  v.  MonU 
real-Oregon  Gold  Mine*  Co,,  5  Que.  P.  R. 
174. 

8«speBsi<»B  —  Proceeding  —  Agreement 
— Proof — Oral  evidence.^ — ^An  agreement  be- 
tween the  parties,  by  Tirtne  of  which,  at  the 
request  of  the  defendant,  the  plaintiff  stayed 
his  action  in  order  to  prosecute  a  claim,  in- 
cluding that  against  the  defendant,  against  a 
third  party. — %  Such  an  agreement  may  be 
proved  by  witnesses  in  a  commercial  matter, 
and  the  provisions  of  Art.  1235  (1),  C.  C, 
which  prohibits  oral  evidence  of  any  acknow- 
ledgment or  promise  which  has  the  effect  of 
withdrawing  a  debt  from  the  provisions  of 
the  statute  relating  to  the  prescription  of 
actions,  is  not  to  be  extended  to  peremption. 
Hendershot  v.  Macfarlane,  24  Que.  S.  C.  5, 
5  Que.  P.  R.  215. 

Snapenaion  —  Infant  attaining  majority 
— Nottce,} — A  change  of  condition  by  an  in- 
fant attaining  his  majority,  which  has  not 
been  notified  and  which  is  not  legally  proved, 
cannot  suspend  peremption.  Elliott  v. 
Fraser,  5  Que.  P.  R.  5. 

Time  for — "Negotiation*  for  settlement,} 
— The  time  during  which  propositions  of 
settlement,  established  in  an  affidavit,  the 
contents  of  which  are  not  denied,  and  further 
established  by  writings,  were  pending,  must 
be  deducted  from  the  time  elapsed  between 
the  last  proceeding  and  the  making  of  a  mo- 
tion for  peremption.  MachaMe  v.  McKer- 
neaa,  6  Que.  P.  R.  219. 

Useful  proeeedlms.] — ^The  service  of  a 
notice  of  setting  down  for  enquSte  when  the 
cause  cannot  properly  be  set  down  except  for 
enquite  et  mirite,  is  not  a  useful  step  in  the 
cause  sufficient  to  interrupt  the  peremption 
dHnstance,  Barthe  v.  Genest,  16  Que.  S.  C. 
339. 

Vacation — Neio  notice.] — Where  motion 
for  peremption  has  been  served  with  notice 
of  its  presentation  during  vacation,  the  Court 
will  order  that  a  new  notice  of  its  presenta- 
tion for  a  day  after  vacation  shall  be  given 
to  the  advocates  of  the  opposite  party. 
Clerouw  v.  St.  Charles,  9  Que.  P.  R.  76. 

See  Certiobabi  —  Costs  —  Judgment 
—  Opposition  —  Practice  —  Solicitob — 
Statutes — ^Tbial. 


FEKFETUATIOH  OF  TBBTIlf OUT. 


See 


FEBPETUrrXES. 

See  Yendob  and  Pubcelaseb — ^Wnx. 


Se^  Courts  —  Liquor  Licenses  —  Quiet 
iNG  Titles  Act — Railway. 


See  Devolution   of  Estates  Act — Fatal 
Accidents  Act. 


See  Cbiminal  Law  —  Liquob  Act  of  On- 
TABIC — Man  damus. 


PETITION. 

—  Formal  ohjecti<m — Rrcep- 
tion.} — A  person  cannot,  by  way  of  demnr- 
rer,  allege  that  a  petition  asking  the  Ten- 
sion of  a  sentence  of  interdiction  pronounced 
by  the  prothonotary  is  not  well  founded,  be- 
cause the  petitioner  ought  to  have  proceeded 
by  writ  of  summons  and  not  by  petition, 
such  a  ground  being  a  formal  groand  and 
such  as  can  be  set  up  only  by  way  of  excep- 
tion to  the  form.  Bond  y.  Barry,  16  Que. 
S.  C.  364. 

See  Company  —  Doweb  —  Evidence  — 
Judgment  —  Municipal.  Elections— Pai- 
liamentaby  elections  —  pukadino— bl- 

VISOB. 


PETinOK  OF  BIGHT. 

See    AppEAii  —  Constitutional    Law  — 
Cbow  n — Particulars — Pleading. 


See  Church. 


See    Bills    and 
iJHAL  Law  ■ 


Notes — Contract — Crim- 


-  Evidence  —  Judgment 
— Settlement  of  Actions  —  Vendor 
and  Purchaser. 


PERBCAKENT  MILITIA. 

See  Military  Law. 


PHABHACY. 


Quebec  Pharmaey 

pharmacp   —   Selling 
Corporation — R.  S.  Q, 
1.  Under  Art.  4035  R. 
right  to  keep  a  place 
ing  drugs  unless  he  is 
lege  of  Physicians  and 
vince,  or  unless  he  is 
hence,  an  incorporated 


Act  —  Practicf  of 
drugs  —  Licensf  — 
,  Arte  402t,  ^0S5.]- 

S.  Q.,  no  one  has  the 
of  business  for  retail- 

a  member  of  the  Cd- 

Suq^eons  of  the  jjto- 
a  licensed  pharmacist, 

company  cannot  keep 
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a  drug  store  for  the  purpose  of  retailing 
drugs. — 2.  In  an  action  for  the  recovery  of 
fines  imposed  as  a  penalty  for  the  illegal 
practice  of  a  profession  several  offences  can 
be  joined  and  alleged  in  the  same  action. 
The  Pharmaceutical  Agsociation,  etc.  y.  The 
Modem  Drug  Store  (1910),  16  R.  L.  n.  s. 
479. 

Sale  of  poisom — Pre$oriptian  for  horse 
— Addition  of  poison  to  prescription,] — ^Ac- 
tion for  damages  for  death  of  defendant's 
horse,  caused  by  administration  of  croton 
oil: — Heid,  that  defendants  are  liable  for 
having,  through  an  assistant,  compounded 
croton  oil  when  a  director,  who  was  a  che- 
mist, was  not  personally  managing  the  shop. 
McOiUon  y.  Lawrason,  13  O.  W.  R.  1168. 

See  Druggist — Statutes. 


See  DiSGOVEBT. 


PHT8IGAI.  EZAMINATIOK. 

See  DiscovEKT. 


PHYSICIANS  AND  STJBGEONS. 

See  CoNTEACT  —  Discovery  —  Indian  — 
Limitation  of  Actions  —  Master  and 
Servant  —  Medicine  and  Surgery  — 
SouciTOB  —  Statutes. 


See  Trade  Union. 


ure  of  his  right  to  exercise  his  trade,  by  the 
Court  of  Pilots,  remits  his  commission  to 
the  Court,  thereby  acquiesces  in  the  sentence 
and  cannot  afterwards  proceed  against  the 
Court  by  way  of  certiorari.  Frenette  v. 
Montreal  Court  of  Pilots,  5  Que.  P.  R.  415. 

Harbonr  Commlaaionei"  —  Corporation 
of  pilots  —  Apprentices  —  Recommendation 
—  Douceur  —  Illegality  —  Public  policy.] 
— The  statutes  concerning  pilots  and  pilotage 
are  of  public  order. — 2.  It  is  the  harbour 
commission  of  Quebec  which  commissions  the 
pilots,  and  from  the  time  that  a  person  is 
commissioner  as  a  pilot  he  is  a  member  of 
the  corporation  of  pilots;  it  is  the  harbour 
commission  which  prescribes  the  number  of 
candidates  who  may  be  apprenticed  to  the 
corporation  of  pilots;  it  is  the  corporation 
of  pilots  which  chooses  the  apprentices,  who 
are  indentured  not  to  the  individual  pilots 
but  to  the  corporation  of  pilots,  whose  duty 
it  is  to  see  that  they  acquire  the  necessary 
knowledge. — 3.  A  custom  exists  among  the 
pilots  of  Quebec  of  recommending,  each  in 
his  turn,  an  apprentice,  and  for  such  recom- 
mendation each  pilot  requires  for  his  per- 
sonal benefit  a  fee  from  the  apprentice.  With- 
out such  recommendation  no  person  is  ac- 
cepted as  an  apprentice: — Held,  that  this 
custom  is  an  abuse  and  contrary  to  the  pub- 
lic interest,  and,  therefore,  every  contract 
made  by  a  pilot  who  recommends  an  appren- 
tice, by  which  the  latter  engages  himself  for 
such  recommendation  to  pay  a  sum  of  money 
to  a  pilot,  is  illegal  and  contrary  to  public 
order.  Raymond  v.  Langlois,  22  Que.  S.  C. 
392. 

Suspension  —  Harbour  Commissioners.'] 
— The  commissioners  of  the  harbour  of  Mont- 
real have  no  right  to  suspend  a  licensed 
pilot,  upon  an  irregular  complaint,  without 
summons  and  without  notice.  BeUsle  v. 
Montreal  Harbour  Commissioners,  6  Que.  P. 
R.  363. 

See  CkRTiORARi — Crown. 


PIIiOTAGE. 

See  Ship. 


PI.ACE   OF  TRIAL. 

See  Venue. 


PILOTAGE  DUES. 

See  Ship. 


PLACER  MINING  ACT. 

See  Mines  and  Minerals. 


PILOTS. 

Ap9rentliB« — Payment  for  presentation 
to  corporation  —  Contract  —  illegality  — 
Recovery  of  money  paid.] — A  contract  to 
pay  a  pilot  for  his  presentation  of  an  ap- 
prentice pilot  to  the  corporation  of  pilots, 
is  illegal  and  cannot  be  enforced. — 2.  Money 
paid  on  a  contract  null  as  being  contrary  to 
public  order,  can  be  recovered  by  an  action 
fn  repetition.  Paquet  v.  Pepin  dit  Lachance, 
22  Que.  S.  C.  155. 

Forfeitiure  of  license  —  Corporation  of 
pilot! — Acquiescence— Certiorari.]  — A  pilot 
who,  in  consequence  of  a  temporary  fodEeit- 


PLAN. 

Amendment — "  Party  concerned  "  —  R. 
S.  O.  c.  136,  s.  iiO.l— A  plan  of  subdivision 
of  the  land  of  adjoining  owners,  prepared 
and  registered  upon  their  joint  request,  may, 
upon  compliance  with  the  statutory  condi- 
tions  be  amended  upon  the  application  of 
either  owner  as  far  as  his  own  land  is  con- 
cerned, without  the  consent  of  the  other 
owner,  but  that  other  owner  is  a  "  party 
concerned  "  within  the  meaning  of  s.  110  of 
the  Registry  Act,  R,  S.  O.  c.  136,  and  en- 
titled to  notice  of  the  application.  In  re 
Ontario  Silver  Co.  d  Bartle,  21  O.  li.  T. 
112,  1  O.  L.  R.  140. 
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Identity  of  island — ^Description — Acre- 
age— Mistake  in  patent.  Holstein  y.  Cock' 
hum,  2  O.  W.  R.  ©98. 

Subdivision  of  lot — Necessity  for  fiUng 
plan — Judgment  —  Consent  of  stronger,']  — 
The  owner  of  an  immoyable,  situated  in  a 
town  or  village,  who  divides  it  into  lots,  is 
not  bound,  as  against  those  to  whom  he  sells 
these  lots,  to  deposit  at  the  office  of  the  Com- 
missioner of  Crown  Lands  and  to  have  ap- 
proved by  him  a  plan  and  book  of  reference 
of  the  division  which  he  has  made.  The  only 
effect  of  default  to  do  so  is  that  these  lots 
will  continue  to  be  designated  according  to 
the  provisions  of  Art.  2168,  C.  C,  in  place 
of  being  designated  by  the  numbers  which 
he  has  given  them. — 2.  A  defendant  can- 
not be  ordered  by  a  judgment  to  do  some- 
thing which  is  subject  to  the  consent  of  an- 
other person.  Bergeron  v.  D relet y  23  Que.  S. 
C.  415. 

See  Contract  —  Evidence — Mines  and 
Minerals — Trespass  to  Land. 


See  Pleading. 


PLEASING. 

1.  Bill  of  Complaint,  3379. 

2.  Close  of  Pleadings,  3380. 
*3.  Cross-demand,  3380. 

4.  Declaration,  3381. 

5.  Demurrer,  3388. 

6.  Exception,  3389. 

7.  Incidental  Demand,  3401, 

8.  Inscription  in  Law,  3402. 

9.  Intervention,  3402. 

10.  Notice  of  Defence,  3402. 

11.  Petition,  3403. 

12.  Pleas.  3403. 

13.  Rejoinder,  3417. 

14.  Reply,  3417. 

15.  Statement  of  Claim,  3423. 

16.  Statement  of  Defence  and  Counter- 

claim,  3446. 

17.  Statement  of   Defence   to   Counter- 

claim, 3468. 

18.  Miscellaneous,  3468. 


1.  Bill  of  Complaint. 

Demurrer.] — A  bill  is  not  demurrable 
unless  it  absolutely  appears  that  on  the  facts 
disclosed  in  the  bill  beinj?  established  at  the 
hearing  the  bill  must  be  dismissed ;  and 
where  the  case  for  relief  contained  in  the 
bill  depends  upon  facts  admitting  of  varia- 


tion in  their  proof  from  their  statement  in 
the  bill,  demurrer  will  not  lie,  thou^  no  re- 
lief, or  relief  in  modified  form,  may  be 
granted  at  the  hearing.  Stewart  v.  Free- 
man, 22  C.  L.  T.  399. 

Mnltif  arlonmefle — Demurrer  —  Joinder 
of  causes  of  action— Convenience  of  partiei,] 
-—G.  died  in  1902.  leaving  a  will  by  which 
his  property  was  bequeathed  to  his  eight 
children,  with  a  small  annuity  to  his  wife. 
This  suit  was  brought  to  compel  the  can- 
cellation of  a  mortgage  given  by  the  plain- 
tiff to  G.,  and  the  reconveyance  to  the  plain- 
tiff of  a  certain  life  insnrance  policy  and 
other  property,  which  were  held  by  6.  to 
secure  certain  moneys  advanced  by  G.  to 
the  plaintiff;  and  also  to  compel  the  convey- 
ance of  two  lots  of  land  which  the  plaintiff 
alleged  that  he  purchased  from  G.  under  an 
agreement  that  G.  was  to  give  him  the  deed 
for  them  whenever  he  demanded  it: — HM 
overruling  a  demurrer,  that  it  was  by  no 
means  certain  that  the  defendants  were  not 
all  necessary  or  proper  parties,  in  regard  to 
all  the  causes  of  action  set  out  in  the  bUl, 
or  that  they  did  not  all  have  a  common  m- 
terest  in  them ;  but,  if  that  were  not  so,  there 
were  no  special  circumstances  in  this  case 
which  rendered  it  either  difficult  or  impos- 
sible to  deal  fully  and  properly  with  all  the 
causes  of  action,  without  causing  inconven- 
ience to  any  one,  and  therefore  any  discre- 
tion which  the  Court  had  should  be  exer- 
cised in  favour  of  continuing  the  suit  in  its 
present  form.  Cummings  v.  CHbson,  4  N. 
B.  Eq.  55,  5  B.  L.  R.  170. 


2.  Close  of  PifADiNoft. 

Lapse  of  time — Direction  of  Court  — 
Rules  263,  612,]— The  noting  of  the  plead- 
ings as  closed  being  a  mere  preliminary  step 
to  a  motion  for  judgment  or  other  kindred 
relief  to  ensure  thereupon,  by  analogy  to 
the  practice  prescribed  by  Rule  612,  the 
officer  of  the  Court  should  not,  notwith- 
standing the  terms  of  Rule  263,  in  any  case 
in  which  more  than  a  year  has  expired  since 
the  time  at  which  the  party  seeking  to  have 
the  pleadings  noted  became  entitled  to  that 
relief,  note  the  pleadings  closed  without  the 
direction  of  the  Court  or  a  Judge;  and,  nn- 
less  in  exceptional  circumstances,  that  direi^ 
tion  should  not  be  given  without  notice  to 
the  party  to  be  adversely  affected  by  such 
noting.  Radford  v.  Barwick,  10  O.  L.  IL 
720,  6  O.  W.  R.  765. 


3.  Cross-Demand. 


Effeet  on  prineipal  deaaaad  —  Judf- 
ment  —  Consolidation.]  —  The  filing  of  a 
cross-demand,  even  if  it  arises  from  the  same 
sources  as  the  principal  demand,  does  not 
hinder  the  plaintiff  from  proceeding  to  jndg* 
ment  upon  the  principal  demand,  anless  there 
has  been  a  consolidation  of  the  two.  ife- 
LaughUn  v.  Mitchell,  9  Que.  P.  R.  261. 

Unoonneeted  olaiina  —  Defence.]  —  A 
cross-demand  must  have  for  its  object  the 
defeating  or  at  least  the  modifying  of  the 
principal  demand ;  and  therefore  a  cross- 
demand  filed  in  answer  to  an  action  to  set 
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aflide  an  hypothecary  inscription,  and  claim* 
ing  from  the  plaintiff  payment  of  a  debt 
alleged  to  be  privileged,  does  not  flow  from 
the  same  source  as  the  principal  demand, 
and  cannot  be  maintained. — 2.  A  ground  of 
defence  to  a  principal  action  cannot  be  set 
ap  by  way  of  cross-demand.  Langlois  v. 
Bayard,  24  Que.  S.  C.  195. 


4.  Declabation. 

Abaenee  of  claim — Parties.}  —  Failure 
to  make  any  claim  against  a  mU-en^cauae 
is  a  good  ground  for  an  exception  d  la  forme 
by  the  mis-en-cause.  Chaus86  v.  Houle,  3 
Que.  P.  R.  179. 

Aetion  by  oompany  —  Allegation  of  in- 
corporation. '\ — In  an  action  in  a  County 
Court  by  a  company,  it  is  sufficient  to  de- 
scribe the  plaintiffs  as  an  incorporated  com- 
pany, and  the  mode  of  incorporation  need 
not  be  stated.  Wateroua  Engine  Works  Co. 
▼.  Campbell  22  N.  B.  R.  503,  distinguished. 
McLaughlin  Carriage  Co.  y.  Quigg,  37  N. 
B.  R.  So. 

Aetion  by  Ims'Dector  for  eoat  of  pub- 
lie  road  —  By-latD.'\ — A  road  inspector 
who  sues  to  recoTer  tiie  cost  of  materials 
osed  in  and  work  done  upon  the  public  high- 
way and  sidewalk  in  front  of  the  defendant's 
property,  should  make  it  appear  in  his  de- 
claration that  the  construction  of  the  side- 
walk was  ordered  by  the  municipal  corpora- 
tion, and  if  he  does  not  allege  the  existence 
of  a  by-law  to  this  effect  his  action  will  be 
dismissed  on  inscription  in  law.  Par4  v. 
Detchamps,  7  Que.  P.  R.  4. 

Aetloa  for  da-ma  yes  —  Influencing  em- 
ploy ere  against  plaintiff — Particulars.'^  —  A 
plaintiff  who  alleges  that  the  defendant,  an 
inspector  of  roads,  used  his  influence  mali- 
ciously and  irregularly  to  prevent  the  plain- 
tiif  securing  work  from  the  municipal  cor- 
poration, should  state  when  and  how  the  de- 
fendant so  acted;  but  he  is  not  obliged  to 
say,  when,  how,  or  by  whom  the  defendant 
endeavoured  to  bring  a  criminal  prosecution 
against  him  nor  to  state  the  kind  and  nature 
of  the  damages  which  he  claims  to  have  sus- 
tained.  8imard  v.  Durocher,  7  Que.  P.  R.  88. 

AUeeatlona  as  to  defendant's  rigbt 
of  property  —  Ewception  to  the  form  — 
Previous  action  for  same  cause — Irregular 
service  —  Appearance  —  Absence  of  preju- 
dice.'i — ^Allegations  in  a  declaration  as  to  the 
rii^ht  of  property  of  the  defendant  (in  this 
case  in  a  vessel  upon  which  the  husband  of 
the  plaintiff  was  working  when  he  was 
fatally  injured),  cannot  be  made  the  subject 
of  an  exception  to  the  form. — 2.  The  fact 
that  the  plaintiff  has  already  sued  certain 
persons  for  damages  for  a  definite  cause  does 
not  liinder  her  from  beginning  a  second  ac- 
tion against  other  persons  for  causes  aris- 
ing out  of  the  same  facts. — An  exception  to 
the  form  pleaded  by  the  defendants,  a  for- 
eign company,  alleging  that  they  were  ir- 
regularly served  with  the  writ  of  summons, 
will  be  dismissed,  where  the  defendants  have 
appeared  and  have  shewn  no  prejudice.  Des- 
ch^nes  v.  Donaldson,  10  Que.  P.  R.  75. 


AltematlTe  olBimm—Willr— Usufruct  — 
Substitution — Election.] — In  suing  a  person 
for  maladministration  of  an  estate  of  which 
he  is  in  possession  by  a  title  the  exact  nature 
of  which  is  ill-defined  in  the  will  which 
creates  it,  the  plaintiff  cannot  make  alterna- 
tive claims  in  view  of  the  Court  construing 
the  will  as  giving  a  usufruct,  or  a  substitu- 
tion, and  the  defendant  has  a  right  to  re- 
quire, by  way  of  dilatory  exception,  that  an 
election  be  made  between  such  alternative 
demands,  if  made.  Hurtuhise  v.  Decarie,  6 
Que.  P.  R.  333. 

Amendment  —  Costs  of  new  defence.] — 
Where  the  plaintiff  by  amendment  changes 
his  demand  by  reducing  it,  upon  paying  the 
costs  of  the  motion,  the  other  costs  being  re- 
served, the  costs  of  filing  a  new  defence  will 
not  be  adjudged  against  the  plaintiff  until 
the  trial,  the  trial  Judge  being  left  to  decide 
whether  the  new  defence  was  necessary. 
Quinn  V.  Imperial  Bank  of  Canada,  6  Que. 
P.  R.  352. 

Amendment  —  Discretion  —  Propriety 
— Appeal,]  —  The  discretion  of  the  trial 
Judge  to  permit  amendments  of  pleadings, 
even  after  trial  and  hearing,  cannot  properly 
be  inteifered  with  in  appeal,  unless  the 
amendment  is  palpably  futile,  or  a  clear 
violation  or  abuse  of  right. — In  an  action  to 
compel  an  agent  (prite-nom)  to  surrender 
property  of  the  plaintiff  that  he  holds  under 
a  written  promise  to  do  so  when  called  upon, 
an  amendment  of  the  conclusions  of  the  de- 
claration, so  as  to  make  the  order  of  the 
Court  contingent  upon  the  defendant's  being 
secured  against  any  further  liability,  raises 
a  sufficiently  important  question  to  take  it 
out  of  the  class  of  futile  or  improper  amend- 
ments. Demers  v.  Demersj  17  Que.  K.  B. 
50. 

Amendment  —  Facts  arising  since  fU- 
ing.] — Incidents  occurring  subsequent  to  the 
date  of  the  declaration  cannot  properly  be 
inserted  therein  by  way  of  amendment. 
Vigeant  v.  PiooitCy  9  Que.  P.  R.  394. 

Amendment  —  Heirs — Costs.]  —  When 
the  declaration  is  not  so  defective  as  to 
justify  dismissal  of  the  action,  a  motion  by 
the  plaintiffs  to  put  into  the  declaration  in- 
formation as  to  the  manner  in  which  they 
have  become  legal  heirs  will  be  granted  with 
costs  against  them.  Mireault  v.  Parker,  7 
Que.  P.  R.  450. 

Amendment  —  New  cause  of  action,] — 
A  plaintiff  cannot  be  allowed  to  amend  his 
declaration  for  the  purpose  of  alleging  a 
cause  of  action  which  did  not  accrue  until 
after  the  institution  of  the  action.  Ward  v. 
Merchants  Bank  of  Halifax,  4  Que.  P.  R. 
407. 

Aniendment  —  Useless  conclusions.]  — 
A  plaintiff  should  not  be  allowed  to  amend 
his  declaration  by  adding  conclusions  for 
coercive  imprisonment  against  the  defend- 
ant, such  amendment  serving  no  useful  pur- 
pose.   Chartrand  v.  Smart,  4  Que.  P.  R.  41. 

Amendment  —  Writ  of  attachment  — 
Affidavit.!  —  The  plaintiff  was  allowed,  on 
paying  tne  costs  of  an  exception  to  the 
form,   to  amend   the  conclusions   of  his  de- 
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claration  so  as  to  make  them  conform  to 
the  allegations  of  the  affidavit  upon  which 
the  writ  of  aaisie-conservatoire  with  which 
the  action  began  was  issued,  and  also  to 
furnish  the  defendant  with  a  copy  of  such 
affidavit.  Biron  v.  Tanguay,  2  Que.  P.  R. 
8d3. 

Amendnient  at  trial  —  Spedficatipn 
of  damage  —  Variance  between  declaration 
and  evidence  —  Judgment.'\ — Where,  in  an 
action  for  damages  for  breach  of  contract, 
the  evidence  as  to  the  specification  of  dam- 
age is  at  variance  with  the  statement  in  the 
declaration,  the  plaintiff  will  be  allowed 
to  amend  the  latter  under  Art.  522,  O.  P., 
but  upon  condition  that  the  defendant  be 
allowed  to  plead  de  novo.  If,  therefore,  a 
motion  for  such  leave  is  made  at  the  final 
hearing,  the  CJourt  cannot,  without  first  pro- 
nouncing upon  it,  render  judgment  on  the 
merits.  St.  Pierre  v.  Duh6,  34  Que.  S.  C 
211. 


— "NeuD  facta  alleged  —  (7.  0.  P. 
198."] — The  declaration  should  contain  all 
the  facts  necessary  for  the  purposes  of  the 
action. — In  answer  to  plea,  new  facts  can- 
not be  alleged  which  are  more  intended  to 
set  up  a  right  of  action  than  to  destroy  the 
allegations  contained  in  the  plea.  Can,  Mu- 
tual Fire  Ins.  Co.  v.  La  Cie  Franchise  de 
Tahleterie,  11  Que.  P.  R.  68. 

Claim  for  relief  —  Inconsistency  — 
Real  actions.] — ^A  real  action  in  which  only 
personal  conclusions  are  made  will  be  dis- 
missed upon  demurrer.  Drouin  v.  Laurier, 
4  Que.  P.  R.  343. 

Contraet  for  hire  —  Promise  to  pay — 
Breach.1 — An  allegation  in  a  County  Court 
writ  that  the  defendant  is  indebted  to  the 
plaintiff  in  the  sum  of  $400  for  money  pay- 
able by  the  defendant  to  the  plaintiff  for  the 
use  and  hire  of  divers  horses  and  divers 
carriages  by  the  plaintiff  let  to  hire  to  the 
defendant  at  his  request,  and  containing  the 
common  counts,  but  which  does  not  allege 
any  promise  to  pay  or  conclude  with  the 
common  breach  and  ad  damnum  clause,  is 
good  on  demurrer.  DuhS  v.  Pond^  37  N.  B. 
R.  138. 

Declinatory  exception  —  Jurisdiction 
— Allegations  shetovng.] — He  who  brings  an 
action  in  one  district  against  a  person  living 
in  another,  should  allege  in  his  declaration 
all  the  facts  necessary  to  give  jurisdiction  to 
the  Court  in  which  the  action  is  brought; 
the  allegation  of  these  facts  in  an  answer 
to  an  exception  diclinatoire,  is  irregular,  and 
such  answer  will,  on  motion,  be  struck  from 
the  record.  McKenzie  v.  Person,  26  Que. 
S.  C.  521. 

Demurrer  to  declaration  allo'ved  aa 

plaintiff's  cannot  claim,  as  sisters  of  de- 
ceased, under  Lord  Campbell's  Act.  The  de- 
claration is  not  sustainable  under  Work- 
men's Compensation  Act,  C.  S.  N.  B.  1903, 
c.  146.  Murray  v.  Miramichi,  6  E.  I/.  R. 
247. 

Demurrer  to  part  of  claim.]  —  Ar- 
ticle 191.  C.  P.,  does  not  permit  an  inscrip- 
tion in  law  against  a  part  of  the  claim  which 
does   not   constitute,    by     itself,    a    distinct 


ground  of  action,  but  which,  with  the  other 
allegations,  serves  to  form  an  indivisible 
whole.    Eckels  v.  Pich^,  10  Que.  P.  R.  293l 

Exception  to  f  onn  —  Summary  actum 
— Amendment.] — ^An  amendment  to  the  de- 
claration which  changes  the  nature  of  the 
action  and  which  renders  it  non-summary  in- 
stead of  summary  will  be  refused  upon  mo- 
tion to  that  effect.  Donneliy  v.  O'Coaiwr, 
8  Que.  P.  R.  439. 

Exception  to  form  —  Summary  actism 
— Amendment  —  Costs.] — An  action  brought 
in  a  summary  way  without  a  right  to  so 
bring  it,  may  be  attacked  by  exception  to  the 
form ;  a  motion  to  amend  the  declaration  will 
be  granted,  upon  the  plaintiff  paying  the 
costs  of  the  motion  and  the  disbursements  of 
the  exception  to  the  form.  Condron  v.  Qib- 
hons,  8  Que.  P.  R.  438. 


Cteneral  allegation  —  Admission  of 
hility  for  cUtss  of  accidents  —  Specific  in- 
stances.]— An  allegation  in  the  dedaration 
of  facts  of  a  nature  to  establish  by  sped&l 
instances  the  general  allegation  that  the  de> 
fendant  has  admitted  liability  for  the  same 
class  of  accidents  as  the  accident  in  respect 
of  which  the  action  is  brought,  is  legal  and 
will  not  be  rejected  on  an  inscription  in  law. 
Carter-White  Lead  Co.  of  Canada  v.  Ettr 
ployers  Liability  Assurance  Co.,  8  Que.  P. 
R.  253. 

Ineonaivient  allee^tions  —  MoUon  Uf 

compel  plaintiff  to  elect  —  Extension  of  time 
for  pleading.] — A  motion  that  the  pi^intilf 
may  be  directed  to  elect  between  two  cc»- 
tradictory  allegations  of  his  declaration,  is 
a  ground  preliminary  to  the  contestation, 
which  has  the  effect  of  prolonging  the  time 
for  pleading,  which  will  not  commence^  to 
run  until  judgment  is  given  on  such  motion. 
Blais  V.  Aub6,  7  Que.  P.  R,  269. 

Inconsistent  claims  —  Dilatory  erctp- 
tion  —  Election.] — Where  a  party  to  an  ac- 
tion alleges  contradictory  grounds  of  action 
or  defence,  the  course  to  be  taken  by  the  op- 
posite party  is  not  to  inscribe  in  law.  bat  to 
proceed  by  dilatory  exception,  in  order  to 
compel  the  party  to  elect:  Art.  117.  C.  P. 
Cr6peau  v.  Bruneau,  24  Que.  S.  C.  368. 

Interest  on  promissory  note  —  P*^ 

ticularity.] — ^An  allegation  in  a  declarttion 
that  the  plaintiff  claims  a  certain  sum  for 
interest  due  upon  a  promissory  note,  not 
otherwise  described,  is  sufficient.  Bromwm 
V.  O'Farrell,  5  Que.  P.  R.  85. 

Irrelevant  allegations  —  Action  \t 
physician  for  fees  —  Cause  of  injury  to  ie- 
fendant.]  —  A  physician  who  sues  for  the 
value  of  professional  services,  may  not  allege 
in  his  declaration,  even  in  order  to  justify 
the  amount  of  his  claim,  that  the  injniy 
from  which  the  patient  suffered  was  men- 
tioned in  the  newspapers,  as  well  as  the 
fact  that  the  services  of  the  plain  tiff  bad 
been  engaged;  that  the  injury  was  caosed 
by  the  son  of  the  defendant,  who  was  at  the 
time  in  custody  accused  of  injuring  the  de- 
fendant. Marien  v.  Lussier,  6  Que.  P.  R 
324. 
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IrreleTaiit  matter  —  Damages  —  De- 
murrer.]— The  allegation  in  the  declaration 
in  an  action  for  damages  that  the  plaintiff 
is  the  mother  of  two  infant  children  whom 
she  has  to  support,  is  useless,  and  will  be 
struck  out  upon  inscription  in  law.  FiUon 
V.  Linton,  8  Que.  P.  R.  382. 

Joisder  of  eauses  of  action  —  Annul- 
ment of  municipal  hy-law — Damages  caused 
hy  hy-laic  —  Separate  condemnations  —  In- 
compatUHlity.] — The  plaintiff  cannot  by  the 
same  action  ask  for  the  annulment  of  a  muni- 
cipal by-law,  and  for  damages  caused  by  the 
passing  of  said  by-law,  and  for  a  separate 
and  distinct  condemnation  for  each,  especi- 
ally when  it  appears  by  the  declaration  that 
the  alleged  claim  for  damages  was  not  exist- 
ent at  the  time  of  the  institution  of  the 
action,  but  was  dependent  for  its  existence 
on  the  annulment  of  the  by-law.  Simon  v. 
Knowlton,  9  Que.  P.  R.  343. 

Joinder  of  cansee  of  aotion — Cancel- 
lation o/  deeds  —  Account  —  Injunction  — 
Possession  —  Sequestration,] — In  the  same 
action  may  be  joined  claims  for  the  cancella- 
tion of  certain  deeds  made  by  an  inheritor 
for  life,  for  an  account  of  the  rents  and 
profits  received  by  the  grantees  under  these 
deeds  by  virtue  thereof,  for  an  injunction 
against  the  continuance  of  actions  b^^n  un- 
der these  deeds,  for  terminating  the  posses- 
sion of  the  inheritor  for  life,  and  to  place 
the  inheritance  under  sequestration  unless 
the  inheritor  should  furnish  security.  Res- 
ther  V.  Hubert,  7  Que.  P.  R.  176. 

Joinder  of  oansee  of  aetion  —  Mis- 
representations —  Sale  —  Setting  aside  — 
Abatement  in  price  —  Election,] — A  plain- 
tiff who  alleges  that  he  was  induced  to  make 
a  contract  by  misrepresentations,  cannot  in 
bis  action  claim  the  setting  aside  of  the  sale 
and  a  diminution  in  the  price  of  the  article 
sold;  he  must  elect  between  these  two 
grounds,  upon  dilatory  exception  to  that  ef- 
fect. Latourelle  v.  Charlebois,  10  Que.  P.  R. 
112. 

Joinder  of  eanaee  of  aetion  —  Sale 
of  goods  —  Latent  defects  —  Remedies  of 
purchaser  —  Resf-ission  —  Abatement  of 
price  —  Dilatory  exception  —  Election,] — 
Where  the  purchaser  of  goods  joins  in  a 
single  action  claims  for  the  two  remedies 
which  the  law  gives  him  in  the  case  of  con- 
cwled  defects  in  the  article  sold,  viz.,  can- 
celling the  sale  and  reducing  the  price,  the 
vendor  may  proceed  by  dilatory  exception  to 
obtain  a  stay  of  proceedings  until  the  plain- 
tiff elects  which  of  the  two  remedies  he  will 
pursue.  LatoureUe  v.  Charlebois,  35  Que. 
8.  C.  101. 

Landlord  and  tenant  —  Cancellation 
0/  lease.] — In  an  action  for  the  resiliation  of 
a  lease  and  for  future  rent,  it  is  not  neces- 
sary to  allege  specifically  that  the  causes 
mentioned  in  the  declaration  entitle  the  plain- 
tiff to  the  conclusions  of  his  action.  Desau- 
teU  V.  Fortier,  7  Que.  P.  R.  86. 

Kaster  and  serrant  —  Injury  to  ser- 
vant —  Allegation  of  death  of  fellow-servant 
•^Improvements  in  machinery  —  Relevancy.] 
— ;In  an  action  for  damages  for  injury  sus- 
tained by  the  plaintiff,  when  working  on  the 


roof  of  a  building  for  the  defendant,  by  rea- 
son, as  charged,  of  the  negligence  of  the 
defendant,  the  plaintiff  may  allege  in  his 
declaration  that  a  fellow-workman,  who  was 
with  him  on  the  roof  of  the  building,  vms 
killed,  but  it  is  irrelevant  to  mention  the 
improvements  made  to  the  machinery  since 
the  accident.  Trainer  v.  Riordan  Paper 
Mills  Co.,  9  Que.  P.  R.  267. 

Matter  for  reply  —  Moving  against,] — 
Where  allegations  necessary  to  sustain  the 
demand  are  made  in  the  reply  instead  of  in 
the  declaration,  objection  should  be  taken 
by  way  of  exception  to  the  form,  and  not  by 
demurrer. — 2,  Upon  a  demurrer  it  was  or- 
dered that  evidence  should  be  given  before 
the  determination  of  the  law.  Imperial  Bank 
of  Canada  v.  Quinn,  2  Que.  P.  R.  396. 

Matters  arieins  after  aotion  —  Dis' 
charge  of  saisie-revendication  —  Final  judg- 
ment,]— The  plaintiff  cannot,  by  amending 
his  declaration,  allege  facts  arising  subse- 
quent to  the  commencement  of  the  action. 
2.  In  thlH  case  the  plaintiff  could  not«  In 
support  of  his  action  for  damages  for  the 
issue  without  probable  cause  of  a  writ  of 
saisie-revendication,  allege  the  discharge  of 
this  writ  by  the  Court,  if  the  judgment  dis- 
chax^ing  the  writ  had  only  become  final  after 
the  institution  of  the  action  for  damages  and 
service  of  process  therein.  Kaine  v.  Mat- 
thews,  4  Que.  P.  I^.  226. 

Misjoinder    of    eanees    of   aetion    — 

Breach  of  contract  —  Slander  —  Election.] 
— Where  the  plaintiff  in  the  same  action 
claims  damages  for  non-performance  of  a 
contract  and  for  slander,  lie  will  be  ordered 
to  elect  between  these  two  causes  of  action ; 
for  a  claim  for  a  personal  wrong  must  be 
tried  before  a  jury,  and  upon  it  contrainte 
par  corps  may  be  ordered,  and  these  remedies 
cannot  be  given  upon  a  claim  for  damages 
for  non-performance  of  a  contract.  BeUe- 
rive  V.  Jodoin,  8  Que.  P.  R.  194. 

Misjoinder    of    eanses    of   aotion   — 

Real  and  personal  claims  —  Several  defend- 
ants —  Election.] — When  an  action  is  per- 
sonal as  to  one  defendant  and  real  as  to 
other  defendants,  so  that  the  remedies  sought 
are  cumulative  and  incompatible  in  regard 
to  methods  of  defence  and  nature  of  con- 
demnation, plaintiff  will  be  ordered  to  optate 
between  these  two  demands.  McCaskill  v. 
Larividre,  9  Que.  P.  R.  53. 

Misjoinder    of    eanses    of   aetion   — 

Will  —  Community  —  Account  —  Elec- 
tion.]— If  the  plaintiff  asks  by  his  action 
the  annulment  of  a  will  and  the  dissolution 
of  community  and  the  rendering  of  an  ac- 
count, a  motion  to  have  him  optate  between 
these  different  heads  of  action  will  be 
granted.  Berger  v.  Clavel,  8  Que.  P.  R. 
274. 

Motion  to  strike  ont  —  Irrelevancy  — 
Railway  Act.] — Allecrations  contained  in  a 
declaration  in  an  action  for  damages  for  per- 
sonal injuries,  to  the  effect  that  the  defend- 
ants, who  were  not  a  railway  company,  acted 
in  contravention  of  the  provisions  of  the 
Dominion  Railway  Act  of  1903.  are  irrele- 
vant and  will  be  struck  from  the  record  on 
inscription  in  law.  Hence  v.  Standard  Chemi- 
cal Co.,  7  Que.  P.  R.  451. 
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Neeemdty  for  plaintiff's  slgiiatiire — 

Fraudulent  deed$  —  Inscription  en  fauw.] — 
A  plaintiff  who  begins  a  suit  demanding 
that  certain  deeds  mentioned  in  the  declara- 
tion  shall  be  declared  fraudulent,  is  not  oblig- 
ed himself  to  sign  the  declaration,  although 
he  indicates  in  the  declaration  that  he  in- 
tends to  inscribe  en  fauw  against  such  deeds. 
Marcopostolon  v.  FourieaoB,  5  Que.  P.  R. 
315. 

Kegllg^noe  —  Bodily  injuries  —  Al- 
legations that  persons  dependent  on  plain- 
tif  —  Irrelevancy.]  —  In  an  action  for 
damages  for  bodily  injuries,  the  plaintiff 
alleged  that  he  was  "the  only  support  of 
a  young  wife,  feeble  and  incapable  of  work- 
ing, as  well  as  of  a  mother  60  years  old 
and  having  need  of  her  son's  assistance  in 
order  to  live;"  and  that  the  defendants  had 
put  the  plaintiff  in  a  position  in  which  he 
was  not  able  to  aid.  sustain,  and  succour 
those  of  whom  he  had  the  charge  as  well  by 
nature  as  by  law: — Held,  that  these  alle- 
gations should  be  struck  out  as  irregular, 
useless,  and  having  no  connection  with  the 
liability  of  the  defendants.  Lefrancois  v. 
Dominion  Bridge  Co,,  7  Que.  P.  R.  338. 

Puis  darrein  oontinnanae  —  Aggrava- 
tion of  damages.'] — A  plaintiff  who  complains 
of  injuries  caused  to  him  a  long  time  before 
the  institution  of  the  action,  cannot,  by  a 
proceeding  puis  darrein  continuance^  on  the 
eve  of  the  hearing  allege  facts  which  would 
amount  to  an  aggravation  of  damages.  Bru- 
net  V.  Can.  Pac,  Rw,  Co.,  5  Que.  P.  R.  425. 

Questions  of  fact  and  law — Distress 
for  rent  —  Seizure  —  Exemption.] — Al- 
though a  party  cannot  raise  questions  of 
fact  in  an  inscription  in  law,  he  may,  never- 
theless, set  up  grounds  of  law  in  an  excep- 
tion or  reply  based  upon  facts  set  up.  2. 
In  an  action  for  rent  and  damages  the  plain- 
tiff is  not  bound  to  allege  in  the  declaration 
that  the  defendant  has  removed  the  greater 
part  of  his  effects  and  that  the  effects 
seized  were  in  fact  seizable;  this  ground, 
which  ought  to  be  contested  in  law,  should 
be  set  up  by  a  pleading  claiming  exemption 
from  seizure.  Beauhien  v.  Lynch,  4  Que. 
P.  R.  183. 

Revendication  of  goode — Purchase  at 
assignee's  sale — Signification  of  act  of  sale 
not  alleged.] — An  action  in  revendication  of 
goods  purchased  by  the  plaintiff  at  an  as- 
signee's sale,  wherein  it  is  not  alleged  that 
signification  of  the  act  of  sale  was  made, 
nor  that  a  copy  of  it  was  delivered  to  the 
debtor,  nor  that  it  is  produced  with  the  ac- 
tion, will  be  dismissed  on  an  inscription  in 
law.     Mailer  v.  Levinton,  7  Que.  P.  R.  17. 

Sale  of  eompany  shares — Action  to 
compel  reduction  of  price — Necessary  alle- 
gations.]— In  an  action  to  compel  a  reduc- 
tion in  the  price  of  shares  in  a  joint  stock 
company  sold  to  the  plaintiff,  the  failure 
to  allege  the  proportion  of  the  shares  bought 
to  the  whole  capital  of  the  company  is  of 
importance  only  as  regards  the  establishing 
of  the  amount  of  reduction  of  the  price  of 
the  sale  to  which  the  plaintiff  has  a  right, 
but  does  not  prevent  him  from  establishing 
his  right  to  such  reduction.  Strachan  v. 
Oauvreau,  8  Que.  P.  R.  197. 


Serriee  —  Time  —  Saisie-gagerie.]  — 
When  a  writ  of  saisie-gagerie  is  made  return- 
able the  second  day  after  service,  the  de- 
claration must  be  served  at  the  same  time 
as  the  writ.  2.  When  the  service  of  a  de- 
claration may  be  made  at  the  office  of  the 
clerk  of  the  Court,  there  must  be  at  least 
one  clear  day  between  such  service  and  tlie 
return  of  the  writ.  Dupuis  v.  Mathieu.  24 
Que.  S.  O.  136. 

Setting   ont   previons   proeeedincs^ 

Amendment.] — The  plaintiff  In  an  action  es 
reddition  de  compte  will  not  be  allowed  to 
set  out  at  length  in  his  declaration  the  pro- 
ceedings in  a  previous  action  between  him- 
self and  the  defendant,  and  such  allegations 
will  be  struck  out  upon  demurrer.  How- 
ever, as  it  may  be  of  importance  to  him  to 
allege  such  facts  in  a  general  way,  to  justify 
himself  for  not  having  b^un  his  present 
action  earlier,  the  Court  will,  propria  siohi, 
permit  him  to  amend  his  declaration  bj 
alleging  the  previous  suit  and  the  jud^ent 
therein.  Cheval  v.  8en4cah  4  Que.  P.  R 
241. 

Time  —  Saisie-gagerie  —  Exception  — 
Service — Production.]  —  In  the  case  of  a 
saisie-gagerie  it  is  sufficient  to  file  the  de- 
claration within  three  days  after  service  of 
the  writ,  even  if  the  writ  is  returnable  and 
returned  within  two  days  after  its  exe- 
cution. 2.  The  time  allowed  for  the  service 
of  a  preliminary  exception  in  this  case  ran 
only  from  the  day  on  which  the  plaintiff 
filed  the  contract  of  marriage  establishing 
her  status  as  a  married  women  separate  as 
to  property.  Burgess  v.  Work  BuUetin 
Printing  Co.,  6  Que.  P.  R.  442. 

Title  to  note  —  Particulars.]  —  If  t 
plaintiff  does  not  set  forth  sufficiently  in 
detail  in  his  declaration  the  manner  in  which 
he  became  holder  -and  owner  of  the  note 
sued  on,  the  defendant's  recourse  is  by  ex- 
ception d  la  forme  or  motion  for  particulars 
and  not  by  demurrer,  if  the  allegations  of 
the  declarations  are  sufficient  in  law  to 
justify  the  conclusions.  Abbott  v.  Jamies<m, 
3  Que.  P.  R.  177. 

Unnecessary  connts  —  Application  to 
strike  out  —  Grounds  of  general  demurrer.] 
— The  Court  will  not,  on  a  summary  appli- 
cation before  trial,  strike  out  counts  of  a 
declaration  merely  because  there  are  more 
than  are  necessary  to  sustain  the  action,  or 
because  they  are  repetitions  of  other  counts, 
but  will  leave  it  to  the  Judge  at  the  trial  to 
compel  the  plaintiff  to  elect  upon  wbidi 
count  or  counts  he  will  take  his  verdict 
An  objection  which  is  a  ground  of  general 
demurrer  can  not  be  taken  on  a  summaiy 
application  to  strike  out  or  amend  plead- 
ings. Babineau  v.  LaForest,  37  N.  B.  B. 
77. 


5.  Deicubreb. 

Aotion  in  daniages  —  Insurance  poUry 
—  C.  P.  191.]  —  Whenever  possible, 
it  is  desirable  that  the  trial  of  a  case 
should  be  proceeded  with  on  its  merits 
simultaneously  with  all  the  other  qnestions 
raised  in  the  pleadings,  in  order  to  obTiate 


3389 


PLEASDra. 


3390 


multiplicity  in  the  proceedings  and  apon  ap- 
peals.— Thus,  in  an  action  in  damages,  the 
parties  will  be  ordered  to  go  to  proof  before 
the  Court  passes  upon  a  demurrer  praying 
for  the  rejection  of  an  allegation  of  a  plea 
in  which  it  is  stated  that  the  plaintiff  has 
already  been  compensated  by  receiving  pay- 
ment of  the  amount  of  an  insurance  policy. 
Harwood  y.  The  Canadian  Northern  Que- 
bec Rio.  Co.  (191Qi,  11  Que.  P.  R.  360. 


—  Costs  —  Setting  doton — 
Waiver  of  objection.] — A  defendant  may  not 
answer  and  demur  respectively  to  the  whole 
bill,  for  thereby  the  demurrer  is  overruled, 
notwithstanding  s.  47  of  53  V.  c.  4.  Con- 
sequently, where  a  demurrer  professed  to  be 
to  a  part,  and  the  answer  professed  to  be 
to  the  residue,  of  a  bill,  but  the  demurrer  was 
extended  to  the  whole  prayer  of  the  bill,  it 
was  held  that  unless  the  answer  was  with- 
drawn^ for  which  purpose  leave  of  the  Court 
was  given,  the  demurrer  should  be  overruled 
with  costs,  but  that,  if  the  answer  was  with- 
drawn, the  demurrer  being  successful  on  the 
merits  should  be  allowed  with  costs.  The  ob- 
jection that  an  answer  and  demurrer  are  re- 
spectively to  the  whole  bill,  is  not  waived 
by  the  plaintiff  setting  the  demurrer  down 
for  argument  under  s.  41  of  53  V.  c.  4.  A 
defendant  cannot  demur  ore  tenus  where 
there  is  no  demurrer  on  the  record,  as  where 
the  demurrer  on  the  record  is  overruled  by 
the  answer.  Ahell  v.  Anderson,  21  C.  L.  T. 
94,  2  N.  B.  Eq.  Reps.  136. 

Gromida  speoilied  —  Revivor  —  Execu- 
tor»  —  Res  judicata.] — In  adjudicating  upon 
an  inscription  in  law  the  Court  will  only 
take  into  consideration  the  grounds  which 
are  there  specified.  2.  A  judgment  rendered 
in  an  action  qui  tarn  may  be  set  up  by  the 
defendants  (executors)  in  an  action  brought 
for  the  purpose  of  forcing  them  to  revive  an 
action  for  damages,  when  the  question  in 
litigation  is  the  same  in  the  two  cases. 
Marshall  v.  MacDougall,  5  Que.  P.  R.  186. 

Parts  of  pleas  —  Striking  out.] — It  is 
not  competent  on  a  demurrer  to  a  whole 
paragraph  of  a  plea  to  strike  out  one  or 
more  words  of  it,  in  the  same  manner  as  on 
a  general  demurrer  a  part  or  parts,  or  one 
or  more  words,  of  a  pleading  cannot  be 
struck  out.  Qravel  v.  Ouimet,  8  Que.  P.  R. 
240. 

Question  for  deeision  —  Conclusions 
frotn  facts  —  Logical  sequence.]  —  The 
only  question  to  be  decided  upon  a  de- 
murrer is  not  whether  the  facts  alleged  are 
true  or  false,  not  whether  the  plaintiff  should 
have  given  to  the  writing  upon  which  he 
bases  his  action  a  meaning  different  from 
that  which  he  has  alleged,  but  simply  whether 
the  conclusions  of  the  plaintiff  follow  logi- 
cally from  the  facts  which  serve  as  premises 
to  the  syllogism  contained  in  the  declara- 
tion.    Briggs  v.  Bourgie,  8  Que.  P.  R.  261. 


6.  BxoKPnoN. 

Aetiam  an^ilnst  married  woman.] — In 

an  action  against  a  married  woman,  separate 
as  to  property,  if  a  copy  of  the  writ  has  not 
been  served  upon  her  husband,  leave  will  be 


given  plaintiff  so  to  do,  upon  paying  costs 
of  exception  to  form.  Vacarezzo  v.  Charpen- 
tier  (1910),  12  Que.  P.  R.  38. 

Amendnient  —  Change  of  plaintiff — Pro- 
ceedings hy  attorney — Exception  to  the  style 
of  cause — Costs.] — The  plaintiff,  who  has 
proceeded  irregularly  as  an  attorney,  will 
be  permitted  to  amend  the  brief  and  the 
statement  of  claim  by  removing  his  name  and 
leaving  that  of  the  real  plaintiff.  He  will 
have  a  copy  of  this  amendment  sealed  and 
pay  the  cost  of  the  change  in  the  style  of 
cause.  Benoit  v.  O'Brien  (1909).  10  Que. 
P.  R.  400. 

Deolinatory  ezeeption  —  Affidavit  in 
support  —  Reference  to  testimony  of  plain- 
tiff— Acquifcscence  in  jurisdiction — Request 
for  bill  of  costs.] — Where  the  defendant,  in 
presenting  a  declinatory  exception,  declares 
that  he  refers  to  the  testimony  of  the  plain- 
tiff as  to  the  truth  of  the  facts  there  alleged, 
it  is  not  necessary  to  support  the  motion  by 
an  affidavit. — 2.  The  fact  that  the  defendant 
has  written  to  the  advocates  of  the  -plain- 
tiff asking  from  them  a  copy  of  their  bill 
of  costs,  for  the  purpose  of  examining  it, 
does  not  import  a  promise  to  pay  such  costs 
and  does  not  imply  a  recognition  of  the 
jurisdiction  of  the  Court  amounting  to  ac- 
quiescence which  would  bar  the  success  of 
the  exception  to  the  jurisdiction.  Doxtader 
V.  Lachapelle,  10  Que.  P.  R.  218. 

Deolinatory  ezoeption — Can  the  Court 
extend  the  delay  for  fiUng  itf — C,  P.  110, 
1154'] — ^Permission  given  by  the  CJourt  to 
serve  the  other  party  with  a  declinatory  ex- 
ception after  the  delay  allowed  by  law,  does 
not  imply  an  extension  of  time  to  file  it,  and 
has  no  effect  as  to  the  jurisdiction  of  the 
Court.  Want  of  notice  within  two  days  for 
filing  preliminary  exceptions  in  summary  pro- 
ceedings, Article  1154,  O.  P.»  is  fatal;  under 
no  circumstances  can  this  delay  be  prolonged 
by  the  Court.  Quinn  v.  Br.  Col,  Elec.  Rw. 
Co.  (1911),  12  Que.  P.  R.  312. 

Deolinatory  ezoeption  —  Deposit.]  — 
When  a  defendant  by  a  declinatory  excep- 
tion demands  simply  the  dismissal  of  the  ac- 
tion, without  complying  with  the  terms  of 
Art.  170,  C.  P.,  that  is  to  say,  without  de- 
positing the  amount  claimed,  or  the  equiva- 
lent if  it  is  something  else  than  money  which 
is  claimed,  his  declinatory  exception  will  be 
considered  irregular  and  will  be  struck  out 
with  costs.  Gameau  v.  Oaudett  4  Que.  P. 
R.  370. 

Beelinator^  ezeeptton  —  Jurisdiction 
— Plea  on  merits.] — A  party  who  complains, 
by  way  of  declinatory  exception,  of  a  defect 
of  jurisdiction  ratione  personw,  cannot  after- 
wards complain  of  the  same  defect  when 
pleading  to  the  merits.  Lapierre  v.  Brunet, 
6  Que.  P.  R.  398. 

Deolinatory  eneeption  —  Reply  —  Ac- 
count-^Acknowledgment — Motion  to  strike 
out.]  —  Where  a  declinatory  exception  is 
pleaded  to  an  action  upon  an  account,  the 
plaintiff  cannot,  in  replying  to  the  excep- 
tion, allege  that  the  defendant  has  acknow- 
ledged owing  the  account  in  the  district  in 
which  the  action  is  brought.  2.  Such  an 
allegation  may  be  struck  out  of  reply  by  mo- 
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tion,  and  not  by  inscription  in  law,  it  being 
of  a  nature  to  justify  the  conclusions  of  the 
reply.    Theorei  v.  Brunei,  6  Que.  P.  R.  441. 

Deolinatory  ezeeption — Territorial  jur- 
isdiction oi  Superior  Court — Practice — Pay- 
ment into  Court — Insufficiency  of  amount.] — 
Where  a  defendant  by  a  declinatory  ex- 
ception avails  himself  of  Art.  170,  C.  P., 
which  permits  him  to  deposit  the  amount 
claimed  and  demand  the  dismissal  of  the 
action,  he  accepts  the  jurisdiction  of  the 
Court  and  consents  to  its  disposing  of  the 
action.  But  he  can  escape  from  the  action 
only  by  following  strictly  the  terms  of  Art. 
170,  that  is  to  say,  by  depositing  the  amount 
demanded,  and  not  merely  a  part)  thereof. 
BeUeau  V.  Dufault,  10  Que.  P.  R.  198. 

Deposit  —  Certificate — Service  of  notice 
— Insufficient  deposit — Poundage  payable  to 
prothonotary.l — A  defendant  who  asserts  a 
preliminary  exception  by  way  of  motion  is 
not  obliged  to  serve  upon  the  plaintiff  a 
copy  of  the  certificate  of  the  prothonotary 
stating  that  the  necessary  deposit  has  1>een 
made;  it  is  sufficient  if  he  gives  him  notice 
of  it. — ^The  insufficiency  of  the  deposit  made 
when  filing  a  declinatory  exception  in  the 
case  provided  for  by  Art.  170,  C.  P.  C, 
does  not  affect  the  validity  of  such  a  plead- 
ing, and.  the  action  failing,  it  must  be  main- 
tained if  the  deposit  is  completed  before 
judgment. — ^The  defendant  in  making  such 
deposit  is  not  bound  to  add  the  j poundage 
payable  to  the  prothonotary.  Rock  City 
Cigar  Co.  v.  Arpin,  29  Que.  S.  C.  3. 

Deposit — Notice.] — An  exception  to  the 
form  not  accompanied  by  a  notice  that  the 
necessary  deposit  has  been  made  will  be  dis- 
missed. Garaud  y.  Rolland,  2  Que.  P.  R. 
397. 

Deposit — Technical  objection.] — A  motion 
to  compel  a  party  to  number  consecutively 
the  allegations  of  a  pleading  is  in  the  nature 
of  a  preliminary  exception,  and  will  be  dis- 
missed if  it  is  not  accompanied  by  the  de- 
posit required  by  Art.  ir>5.  C.  P.  Lc  Blanc 
V.  Pauz^,  2  Que   P.  R.  394. 

Describing  defendant  as  "  Arthur  W. 
Davidson,"  instead  of  **  Archer  W.  David- 
son," is  not  a  ground  for  an  exception  to 
the  form.  Quebec  Bank  y.  Davidson  (1911), 
12  Que.  P.  R.  231. 

Dilatory  ezoepticni  —  Account  —  De- 
fault of  service.] — Default  of  service  of  an 
account  upon  which  the  action  is  based  is 
ground  for  a  dilatory  exception,  and  not 
for  an  exception  to  the  form.  Dubrule  y. 
Leclaire,  5  Que.  P.  R.  310. 

Dilatory  ezoeption  —  Agreement  of 
third  person.] — ^A  plaintiff,  who  has  not 
been  a  party  to  an  alleged  agreement  by 
which  a  third  person  undertook  to  pay  him 
the  amount  of  the  notes  upon  which  he  sues, 
cannot  be  delayed  in  his  recourse  by  a  dila- 
tory exception  by  reason  thereof,  and  such 
exception  must  be  dismissed.  Garand  y. 
Caron,  9  Que.  P.  R.  84. 

Dilatory  ezoeption — Beneficiary  heir — 
Action  against — 7'tme  for  inventory.] — ^The 
beneficiary  heir  cannot  plead  a  dilatory  ex- 


ception to  an  action  instituted  against  hira 
in  his  quality  of  beneficiary  heir,  based  upon 
the  ground  that  the  term  for  making  inven- 
tory and  deliberating  has  not  expired.  Stand- 
ard Drain  Pipe  Co.  y.  Robertson,  5  Que.  P. 
R.  70. 


Dilatory  enoeptioB — Contractor — War- 
ranty.]— ^The  owner  of  a  property  being  sa«d 
for  a  fault  of  his  contractor,  is  entitled  to 
bring  in  the  latter  en  garantie  by  a  diUttOTy 
exception.  Flanigan  y.  Outremont.  6  Que. 
P.  R.  22. 

Dilatory  ezeeption  —  Fiduciary  heir- 
Action  against — Calling  in  widow  and  chUr 
dren  of  testator.] — A  fiduciary  heir,  who  is 
sued  for  a  debt  of  the  de  cujus,  with  the 
payment  of  which  he  was  specially  charjeed, 
having  received  funds  therefor,  has  no  dila- 
tory exception  to  call  in  the  widow,  common 
as  to  property,  and  the  minor  children  of 
the  deceased.  Deguire  y.  Lanihier,  7  Que. 
P.  R.  112. 

Dilatory  exception  —  Hypothecary  ac- 
tion— Security — Defence  au  fonds.] — A  thiid 
party  who  has  taken  an  immovable  in  pay- 
ment of  his  hypothecary  debt  and  who  wishes 
to  demand  security,  under  Art.  2073,  C.  C 
from  a  subsequent  creditor  who  is  suing  him 
as  hypothecary,  should  do  so  by  defence  on 
the  merits  and  not  by  way  of  dilatory  ex- 
ception. Bastien  y.  Des jar  dins,  11  Que.  K. 
B.  428. 

Dilatory  ezeepticni  —  /nconmlefit  oOe- 
gaUons  —  Motion  to  compel  election — De- 
posit.]— A  motion  to  compel  a  defendant  to 
elect  between  two  allegations  of  his  defence 
is  in  the  nature  of  a  dilatory  exception,  and 
must  be  accompanied  by  a  deposit.  Mariior 
eau  y.  Pauz^,  5  Que.  P.  R.  412. 

Dilatory  ezoeption  —  Parties — Amend- 
ment.]— ^A  motion  to  amend  a  dilatory  ex- 
ception, the  object  of  which  is  to  bring  nev 
contributories  before  the  Court  in  respect 
of  an  assignment  of  property  for  the  benefit 
of  creditors,  and  which  motion  does  not 
change  the  nature  of  the  exception,  will  be 
grantrd.  Sleeper  Engine  Co.  y.  Jacobs,  8 
Que.  P.  R.  436. 

Dilatory  ezoeption — Right  of  plaintii 
to  file.] — Although  Arts.  177  and  183,  C  P- 
speak  only  of  the  defendant  the  plaintiff 
may  demand  by  dilatory  exception  an  exten- 
sion of  the  time  for  replying  to  a  plea  of 
payment,  when  such  plea  renders  it  neces- 
sary to  call  in  his  landlord  or  othen  en 
garantie.  Dionne  y.  Ouellet,  6  Que.  P.  B- 
190. 

Dilatory  ezeeption — Simple  warramty— 
Bringing  in  warrantor.] — ^A  dilatory  excep- 
tion is  available  in  all  cases  where  the  de- 
fendant has  a  warrantor  to  call  in,  even 
in  simple  warranty.  Simard  y.  Simard,  9 
Que.  P.  R.  172. 

Dilatory  ezeeption  —  Time  —  Partiea- 
lars.] — A  dilatory  exception  served  6  days 
after  the  report  of  service  of  the  writ  can- 
not be  received;  the  fact  that  grounds  of 
exception  to  the  form  are  raised  by  dilatory 
exception  cannot  change  the  nature  tliereol 
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nor  render  it  leceiTable  as  a  simple  motion 
for  particulars.  Whiitcorth  v.  Bergeron^  9 
Que.   P.  R.  120. 

IMlatorj  ezoeption  —  Time — Service— 
Pmng,'\ — Service  of  notice  of  a  motion  in 
the  nature  of  a  dilatory  exception  made 
within  3  days  of  the  entry  of  the  cause,  is 
Buffioient;  the  law  does  not  require  the  filing 
of  the  notice  of  motion  within  such  time. 
O'Brien  v.  Church,  9  Que.  P.  R.  92. 

Error  In  monttoning  location  of  the 
head  office  of  a  bank  is  not  a  prejudice  suffi- 
cient to  justify  an  exception  to  the  form. 
Quebec  Bank  y.  Davidson  (1911)i  12  Que. 
P.  R.  231. 

Ezoeption  to  form  —  C.   (7.  P.   lH; 

64  V.  c.  32,  ».  9.]— A  plaintiff  suing  to  re- 
cover fees  and  who  styles  Umself  in  the 
writ  as  a  civil  engineer  is  sufficiently  de- 
scribed ;  the  fact  that  he  has  not  paid  his 
annual  fees  and  cannot  exercise  his  profes- 
sion cannot  form  the  basis  of  an  exception  to 
the  form  and  cannot  be  raised  by  a  plea  to 
the  merits.  Ross  v.  We^t  India  Electric  Co,, 
11  Que.  P.  R.  57. 

Exception  to  form — Conclusions — Din- 
missal  of  action.} — Where  in  an  exception 
to  the  form,  the  prayer  was  simply  that  the 
action  should  be  dismissed,  it  was  held  im- 
proper, and  the  exception  dismissed,  the 
Gonrt  not  being  able  to  go  beyond  the  prayer 
and  reserve  the  remedy  of  the  plaintiff.  In 
this  case  the  greater  part  of  the  grounds 
alleged  in  the  exception  to  the  form  could 
have  been  pleaded  to  the  merits.  Mondou 
V.  Corp.  of  8t.  Francois  du  Lac,  10  Que.  P. 
R.  232. 

Exception  to  form  —  Notice  —  Irregu- 
lortfy — Time — Nullity  of  ewception,] — Otoe 
who  complains  of  the  form  must  himself  be 
without  reproach  in  that  regard.  A  notice 
of  exception  to  the  form  given  after  three 
days  from  the  entry  of  the  cause  is  irregu- 
lar, and  such  informality  makes  the  excep- 
tion itself  void.  Bertrand  v.  Rainville^  10 
Que.  P.  R.  251i 

Enecption  to  form —  Plea  to  the  merits 
— Res  judicata  —  Appeal.} — A  question  of 
form,  submitted  in  a  preliminary  exception 
upon  which  judgment  has  been  rendered, 
and  from  which  no  appeal  has  been  taken, 
is  res  judicata,  and  the  same  point  cannot 
be  again  raised  in  the  plea  to  the  merits. — 
C.  C.  1241 ;  C.  C.  P.  174.  Montreal  RoUing 
MilU  Co.  V.  Samhor  (1909),  16  R.  de  J.  80, 
19  Que.  K.  B.  318. 

Exception  to  fonn.] — 1.  The  provisions 
of  Art.  1150  C.  P.  (summary  matters)  do 
not  apply  to  the  lease  of  personal  services. — 

2.  When  the  main  or  principal  object  of  a 
suit  is  subject  to  the  ordinary  rules  of  pro- 
cedure it  should  be  governed  by  such  rules. — 

3.  A  motion  whose  object  is  only  to  deter- 
mine the  delays  in  which  the  pleadings  are 
to  be  made  and  the  case  tried,  i.e.,  whether 
an  action  is  summary  or  not,  need  not  be 
an  exception  to  the  form.  Roller  y.  Waldman 
Co.,  11  Que.  P.  R.  97. 

Exception  to  form  was  filed  by  defend- 
ant    According  to  Art.  167,  C.  P.,  he  was 


required  to  plead  as  to  the  merits  of  the 
action,  but  was  estopped  from  so  doing: — 
Held,  that  it  was  necessaiy  for  plaintiff  to 
first  proceed  upon  the  exception  to  form  be- 
fore he  could  inscribe  upon  the  merits.  Ster- 
ling  V.  Levine  (1910),  16  R.  de  J.  386. 

Exception  to  form — Writ  served  upon 
a  person  toithout  interest  in  the  suit — Pre- 
judice—C.  C.  P,  i7^.]— When  the  writ  and 
declaration  shew  that  the  defendant  is  named 
Arthur  Cote  and  that  the  writ  was  served 
upon  Joseph  C!ote  who  has  nothing  in  com- 
mon with  the  defendant,  the  person  thus 
served  suffers  a  serious  prejudice  and  may 
demand  the  dismissal  of  the  action  by  an 
exception  to  the  form.  Lazare  v.  Cote,  11 
Que.  P.  R.  83. 

Exception  to  tke  form  —  Action  for  a 
debt  by  insolvent  after  assignment — Defence 
on  the  merits.] — ^The  proper  answer  to  an 
action  by  an  Insolvent  who  sues  on  an  ac- 
count forming  part  of  his  estate,  after  he 
has  made  an  assignment,  is  by  a  defence  on 
the  merits  and  not  by  an  exception  to  the 
form.    Cot4  v.  Marinier,  7  Que.  P.  R.  110. 

Exception  to  tke  form — Action  in  part 
summary  and  in  part  ordinary  —  Election.} 
— Where  the  plaintiff*s  claim  is  in  part  sum- 
mary and  in  part  ordinary,  the  action  as  a 
whole  is  susceptible  of  different  methods  of 
procedure,  and  the  defendant's  remedy  is  to 
have  the  plaintiff  opiate,  not  to  move  for 
the  dismissal  of  the  action  by  exception  to 
the  form.  Sun  Life  Assce.  Co.  v.  Pich6,  7 
Que.  P.  R.  227. 

Excepti€»n  to  tke  form — Action  in  war- 
ranty with  a  further  claim  for  damages  and 
recovery  of  purchase  price.] — When,  as  a 
ground  of  defence  to  a  petitory  action,  the 
defendant  pleads  possession  and  acquisitive 
prescription  by  thirty  years,  if  the  plaintiff 
sues  his  vendor  in  warranty  for  the  purpose 
of  having  him  take  up  the  case  with  the 
defendant  and  to  warrant  him  against  such 
plea,  he  cannot,  in  addition  to  the  ordin- 
ary conclusions  of  an  action  in  real  war- 
ranty, add  conclusions  to  the  effect  that 
if  the  principal  petitory  action  is  main- 
tained, the  defendant  in  warranty  be  also 
condemned  to  reimburse  him  the  purchase 
price  and  damages,  and  these  latter  allega- 
tions and  conclusions  will,  upon  exception 
to  the  form,  b-i  declared  irregular.  Ander- 
son V.  Smith  (1910),  16  R.  de  J.,  384. 

Exception  to  tke  form — Action  to  set 
aside  a  sherifffs  sale — Particulars — Action 
or  petition f — Delays — Beginning  of  a  judi- 
cial demand — Affidavit — Costs — C.  P.  76,  115, 
123,  149  174.  784,  786,  1209;  Rule  of  prac- 
tice No.  47 '1— Held,  1.  The  absence  of  de- 
tails in  an  action  is  a  matter  for  a  motion 
for  particulars  and  not  for  an  exception 
to  the  form. — 2.  The  procedure  by  way  of 
petition  to  annul  a  sheriff^s  sale  provided  by 
Art.  787  C.  P.  is  not  exclusive  of  the  right 
to  proceed  by  direct  action,  even  if  it  cause 
more  costs. — 3.  A  judicial  demand  by  a 
direct  action  is  made  by  the  issue  of  the 
writ  of  summons  and  the  service  thereof. — 
4.  No  affidavit  is  necessary  in  an  action  for 
the  resolution  of  a  sheriff's  sale.  Trudeau  y. 
La  Banque  Nationale,  et  al,  (1909),  11  Que. 
P.  R-  310. 
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Szoeptlon  to  tke  form  —  Defendant 
sued  personally  and  in  another  capacity,] — 
Where  an  exception  to  the  form  filed  by 
a  defendant  saed  personally  is  dismissed,  the 
defendant,  sued  afterwards  in  another  capa- 
city, by  an  amendment,  can  offer  the  same 
objection  in  the  character  in  which  he  is 
sued,  but  not  personally.  CantUe  v.  Cantlie, 
7  Que.  P.  R.  308. 

Ezoeptton  to  tke  form — Delay  to  fUe 
it — Appearance  alloioed  hy  permiesion  of  the 
Court — Seizure  for  coats — Want  of  consent 
hy  the  attorney  of  record- — C.  P.  lH,  5J5.1 — 
A  party  who  has  obtained  leave  from  the 
Court  to  appear  and  to  contest  a  writ  of 
attachment  after  judgment,  has  the  right 
to  file,  within  the  ordinary  delays,  an  ex- 
ception to  the  form  and  this  even  when  the 
writ  has  returned  several  days  previously. — 
An  attachment  after  judgment  for  the  costs 
taken  by  the  party  himself,  will  be  dis- 
missed on  an  exception  to  the  form,  if  it 
does  not  appear  on  the  fiat  that  the  attach- 
ment issued  with  the  consent  of  the  attorney 
for  the  seizing  part  and  to  whom  the  costs 
belong.  In  re  Penfold  Advertising  Agency, 
WUhs  V.  Weld  Co.  d  Penfold,  11  Que.  P.  R. 
182. 

Ezoeptlon  to  tke  form — Loss  after  fil- 
ing —  Record  —  Copy,] — An  exception  to 
the  form,  accompanied  by  the  deposit  re- 
quired in  similar  cases  filed  at  the  office  of 
the  Court  within  the  time  fixed  by  law.  is 
regularly  upon  the  record,  and,  therefore, 
before  the  Court,  and  if.  in  the  time  which 
elapses  between  its  filing  in  the  office  and  the 
day  of  its  presentation  before  the  Court, 
the  original  exception  to  the  form  is  lost 
without  any  fault  on  the  part  of  the  party 
who  filed  it,  the  Court  will  order  the  filing, 
as  part  of  the  record,  of  a  copy  of  such  ex- 
ception in  place  of  the  original.  Bilanger  v. 
Merder^  12  Que.  K.  B.  428. 

Zizoeptlon  to  tke  form  —  Misnomer — 
Amendment,] — A  defendant  who  complains, 
by  exception  to  the  form,  that  the  plaintiff 
does  not  describe  himself  under  his  true 
name,  but  without  setting  forth  such  true 
name,  will  not  be  allowed  to  amend  his  ex- 
ception, after  the  delays  within  which  it 
must  be  filed,  by  adding  thereto  an  assertion 
of  the  true  name  of  the  plaintiff.  Dufour  v. 
Portier,  7  Que.  P.  R.  162. 

Exception  to  tke  form  —  Notice  of  de- 
posit.]— The  Court  will  not  hear  an  excep- 
tion to  the  form  when  no  notice  of  the  de- 
posit made  therewith  has  been  given  to  the 
opposite  party.  Merchants  Bank  of  Canada 
V.  Republic  Consolidated  Oold  Mining  Co.. 
5  Que.  P.  R.  202. 

Ezoeption  to  tke  form  —  Prejudice — 
Service.] — No  exception  to  the  form  will  be 
entertained  in  the  absence  of  an  allegation 
and  proof  of  prejudice;  and  in  this  case  it 
did  not  Appear  that  the  service  of  process 
in  the  action  after  7  o'clock  in  the  evening 
(admitting  that  the  delay  was  proved)  had 
prejudiced  the  defendant.  Meunier  dit  La- 
gac6  V.  Laurvn,  7  Que.  P.  R.  281. 

Exception  to  tke  form — Residence  of 
ilcf*  ii(1(int.\ — An  rxcepiion  to  the  form  al- 
U\u'iiisr  that  the  defendant  is  described  as  be- 


ing of  the  village  of  St.  Louis,  whereas  be 
resides  at  Montreal,  where  process  in  the 
action  has  been  served  upon  him,  will  be 
dismissed  with  costs.  Brunei  V.  Tison,  5 
Que.  P.  R.  459. 

EncepticnDL  to  tke  form — Service  of  Ifte 
torit  --  Prejudice  —  C.  P.  174.  5^.1— An 
exception  to  the  form  in  which  it  is  aDee^ 
that  the  writ  was  not  served  at  the  defend- 
ant's true  domicil  will  be  dismissed  witbont 
costs,  if  the  defendant  himself  admits  that 
he  has  suffered  no  prejudice.  Benoit  t.  Par 
rieresj  11  Que.  P.  R.  175. 

Exception  to  tke  form — Stamps—Par- 
ticulars—C.  P.  123,  174,  1150.]— An  ex- 
ception to  the  form  demanding  the  neces- 
sary details  to  enable  the  defendant  to  plead 
to  an  action  should  indicate  such  details.— 
Insufficiency  of  stamps  upon  judicial  pro- 
ceedings does  not  justify  an  exception  to  die 
form,  if  the  party  complaining  has  snffend 
no  prejudice  thereby  and  if,  with  the  pc^ 
mission  of  the  Court,  such  extra  stamps  bare 
been  placed  upon  the  proceedings.  Weinstein 
V.  Millman  (1910),  11  Que.  P.  R.  291 

Exception  to  tke  form — Successive  ex- 
ceptions —  Inadmissihiliiy.] — ^A  party  is  en- 
titled and  bound  to  plead  aU  his  objections 
to  the  form  at  one  and  the  same  time.  JJry 
V.  L4vy,  9  Que.  P.  R.  271. 

Ezoeption  to  tke  form  —  Summart 
procedure  —  Time  —  Waiver.] — A  defend- 
ant sued  in  tort  under  the  Summary  Proce- 
dure Act,  may  proceed  by  way  of  exception 
to  the  form  within  the  time  limited  and  if 
he  has  pleaded  to  the  merits  he  cannot  com- 
plain of  the  defect  of  form  at  the  time  of  the 
setting  down  of  the  cause  for  hearing.  Levy 
V.  Strathcona  Rubber  Co.,  5  Que.  P.  R,  341. 

Ezoeption  to  tke  form — Writ  issued  w 
the  name  of  a  deceased  sovereign — Prejudice 
— C.  P.  174,  R-  8.  C.  c.  101,  s.  S,  #.-».  e, 
s.  5.] — An  exception  to  the  form  founded  op- 
on  the  fact  that  the  writ  was  issued  in  the 
name  of  a  deceased  sovereign  (Edward  VII.) 
and  before  his  successor  had  been  proclaimed, 
will  be  dismissed,  in  view  of  the  fact  that 
the  defendant  has  thereby  suffered  no  prqn- 
dice.  Rosenberg  v.  Millman  (1910),  11  (Jne. 
P.  R.  358. 

Ezoeptions  to  answer.]  —  Answers  to 
interrogatories  must  be  made  substantially 
and  fully,  and  not  with  a  view  to  avoid 
giving  information,  but  they  need  not  be  in 
strict  or  technical  language.  The  rale  in 
Reade  v.  Woodrooffe,  24  Bea.  421.  followed. 
Pick  V.  Edwards   (1908),  4  N.  B.  Eq.  151. 

Exceptions  to  answer  —  Costs.] — Ex- 
ceptions to  answer: — Held,  that  first  ex- 
ception must  be  overruled,  the  interrom- 
tory  having  been  substantially  answered.  Thfi 
defendants'  belief  will,  as  against  tbem,  be 
accepted  by  the  Court  as  its  beliel  Where 
the  substantial  information  is  given  it  is 
sufficient  if  nothing  suggests  any  avoidance 
by  defendant.  Other  five  exceptions  al- 
lowed.   Pick  V.  Edwards,  7  E.  L.  R.  27ti. 


Failure  to  call  liquidator  into  a  .. 

— Should  it   be  raised  by  exception  to  the 
form?  —  Does  faiiure  to  answer  an  exccp- 
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tion  to  the  form  constitute  an  admission  f — 
C\  P.  Ill,  174,  177,  521.]— It  is  not  by  an 
exception  to  the  form  but  by  a  dilatory  ex- 
ception that  the  defendant  should  set  up  that 
the  liquidator  has  not  been  called  into  the 
case.—Pailare  to  answer  an  exception  to  the 
form  does  not  constitute  an  admission  of  the 
allegations  thereof;  the  party  who  makes  the 
«ception  must  prove  that  it  is  well-founded. 
Koyal  Bank  v.  Mutual  Assurance  Co.  (1910). 
11  Que.  P.  K.  265. 


I — Action  hy  advocate — Professional 
standing  —  Account  —  Change  in  details.} 
—  A  plaintiff  who  is  described  in  a  writ  as 
an  advocate  is  sufficiently  designated,  and  his 
good  or  bad  standing  at  the  bar  is  a  matter 
for  the  merits  of  the  case,  not  for  an  excep- 
tion to  the  form. — Small  changes  made  in 
the  details  between  the  account  sent  to  the 
defendant  before  the  action  and  the  one  filed 
with  the  declaration,  cause  no  prejudice  to 
the  defendant,  and  do  not  justify  an  excep- 
tion to  the  form.  Tucker  v.  Lidstone,  8 
Que.  P.  K.  220. 


L — Name  of  plaintiff — Initial— Preju- 
.] — ^An  exception  to  the  form  alleging 
that  the  plaintiff  in  the  writ  of  summons  de- 
acribes  himself  by  the  initial  letter  only  of 
his  one  Christian  name  will  be  struck  out 
with  costs  if  the  defendant  does  not  allege 
and  prove  prejudice  to  him  thereby.  Huard 
T.  Barthe,  8  Que.  P.  R.  237. 


—  Waiver — Appearance  hy  another 
solicitor  —  Ground  of  exception  —  Particu- 
I«r».] — ^When  a  defendant  appears  separately 
by  two  solicitors  and  one  of  them  files  an 
exception  to  the  form,  the  defendant  is  held 
to  have  waived,  by  reason  of  the  other  ap- 
pearance, his  objections  to  the  form  of  the 
plaintiff's  pleading.  2.  It  is  not  a  ground 
of  exception  to  the  form  that  the  pleading 
does  not  give  sufficient  particulars,  but  only 
a  ground  for  asking  further  particulars.  Mo- 
reau  v.  Lamarche,  18  Que.  S.  C.  34. 

Hypotlieaary  action  —  Exception  of  dis- 
cussion—Holder of  immovable  charged  with 
the  debt  —  Dilatory  exception  —  Delay  — 
Deposit  —  C.  P.  m.  165,  ITt ;  C.  C.  2065, 
2066.1  —  -An  exception  of  discussion  is  a 
dilatory  one;  it  should  therefore  be  filed 
within  the  delays  and  with  the  formalities 
reqoired  for  preliminary  pleas.  The  third 
party  in  possession  of  property  who  is  per- 
sonally liable  for  a  debt  claimed  from  him 
by  an  hypothecary  action,  cannot  set  up  the 
benefit  of  discussion.  Trudel  y.  Briers 
(1911),  12  Que.  P.  R.  334. 

Iiuiexiptiim   for  hearing  ez  parte—- 

Preliminary  exception  not  yet  disposed  of 

C.  P.  167,  207.}— Court  will  not  take  cog- 
nizance of  an  inscription  for  hearing  em 
parte  if  there  is  an  exception  to  form  still 
pending  and  not  yet  inscribed,  and  this,  even 
where  defendant  has  been  foreclosed  from 
pleading  to  merits  after  being  ordered  by 
judgment  so  to  do.  Serling  v.  Levine  (1910). 
12  Que.  P.  R.  33. 

MotI<»ii   to   reject   answer   to   plea — 

Delays  to  file  it—O.  P.  164,  198.}— A  motion 
to  reject  an  answer  to  plea,  being  a  matter 
C.C.L. — 108. 


of  form,  must  be  proposed  within  the  delays 
of  an   exception   to   the   form.     GroysdiU  v 
r'*139        *  ^^^^rises  (1910),  12  Que.  P.' 

^?Ji^^^^V^J^  Judgment  —  Cross-de- 
mand —  ^et-off  —  Wawer  —  JurisdicUon.} 
—in  framing  an  opposition  or  petition  in 
revocation  of  judement,  the  defendant,  in 
order  to  comply  with  Art.   1164.  C.  P    Q 

monS^T^  ^"^  ^J°^^"^«  therein  any  cross-de" 
mand  he  may  have  by  way  of  set-off  or  in 
compensation   of   the   plaintiff's   claim,    and, 

^rmfffnJ?  f  ^«,^'.  ^^  ^*°°^'  afterwards  be 
permitted  to  file  it  as  of  right.  A  cross- 
demand,  so  filed  with  a  petition  for  reS 
of  judgment,  is  not  a  waiver  of  a  declinato^ 
exception  previousljr  pleaded  therein,  nor  iZ 
acceptance  of  the  jurisdiction  of  the  Court 
nrpHmt/..'^  "^^^  advantage  of  waiver  of  a 
Fk!  I  -u '"^^  exception  to  the  competence  of 
S^t  n?°f^K2^''  the  cause  of  action  on  ac- 
JS^^io-^?^^^"®''.^  incompatible  pleadings, 
the  plaintiff  must  invoke  the  alleged  w^^r 
of  the  objection  in  his  answers.  Maga^r 
Auger,  21  C.  L.  T.  329,  31  S.  C.  R    186 

FreUminary  exception  —  Deposit.}— 
i?.!.  '^""^^ents  of  Art.  165,  C.  P ,  as  re- 
gards  the  deposit  to  be  made  with  prelimin- 
t^in^?^^^^'''''?:  ^^^  peremptory,  and  must  be 
Que!" ^.  Mf  "^*'-     ^^^^^-  -   ^^-'  5 

FreUminary  exception— Deport*— Ccr- 
ttncate  —  Filing  of  copy.}— A  copy  of  the 
prothonotary's  certificate  that  the  deposit  re- 
quired with  a  preliminary  exception  has  been 

^fhlr'^r"^**^*'^  ^^""^^^^  "^'^^  «^^b  exception, 
otherwise    the    exception    will    be    rejected 
Karbage  v.  Malouf,  9  Que.  P.  R.  305 

in^JH^S^^^  *  ^^^^J^^on— Irregularities 
l'lPr'^^.^/^re'}—A  general  allegation  of  ir- 
regularities  m  a  preliminary  exception  can- 
not be  considered ;  it  is  necessary  to  set  out 
^n^  %^  fi^^A^^.  ^h^  «^^^^^«  «°d  the  designa- 

PSreliminary  ezoeptlon— Z^oii^  vacation 
—Computation.}— Article  10,  C.  P.,  which 
dispenses  with  the  necessity  of  proceeding 
dunng  the  long  vacation,  applies  to  pr^ 
hminary  exceptions.  Thus,  when  an  action 
Ta  .t^\  commenced  between  the  30th  June 
and  the  1st  September,  it  is  deemed  to  have 
been  so  commenced  on  the  1st  September, 
and  preliminary  exceptions  can  then  be  made 

??^-^^®  1^^'  ^.^'  ^^  ^'^  September,  or  any 
juridical  day  immediately  following  the  4th 
September,   if  the  latter   is  not  a  juridical 

rJ  S""  nAf^^^'''^^^>.  ^^*'***  ^""^  Guarantee 
Co.  V.  B6langer,  7  Que.  P.  R.  291. 

^/f**?™*"**^  exception— Order  allowing 

after  time  expired  —  Appeal.}— The  Court 
has  a  discretionary  power  to  allow  the  filing 
of  preliminary  exceptions,  and  particularly 
of  an  exception  to  the  form,  after  the  delays^ 
when  sufficient  reason  for  the  delay  is  shewn! 
2.  A  judgment  allowing  a  defendant  to  file 
an  exception  to  the  form  after  the  delavs 
without  adjudicating  upon  its  merits,  is  not 
an  interlocutory  judgment  from  which  leave 
to  appeal  can  be  granted.  Lefebvre  v.  Heirs 
of  Everett,  6  Que.  P.  R.  188. 
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(P^relintlnary  ezoeptiom  —  Plea  to  the 

meriU  —  iMcription  —  C.  P.  157,  207.]— 
When  a  defendant  hag  filed  a  preliminary 
exception  and  is  called  upon  to  plead  to  the 
merits  and  fails  to  do  so  and  is  foreclosed 
by  the  plaintiff,  the  latter  cannot  inscribe 
the  case  for  judgment  ea  parte  but  must  first 
inscribe  for  bearing  on  the  preliminary  ex- 
ception. Sterling  v.  Levine  (1910),  16  R- 
L.  n.  s..  494. 

P^liminary  exoeptiom  —  Plea  to  the 
merits  —  Postponement.] — ^To  a  demand  for 
an  assignment  the  debtor  filed  an  exception 
and  contested  the  demand  upon  the  merits 
before  adjudication  upon  the  exception: — 
Heldy  that  it  is  lawful  for  a  party  who  had 
filed  a  preliminary  exception  to  plead  to  the 
merits  before  the  contention  upon  the  excep- 
tion is  decided;  but  in  this  case  the  hearing 
upon  the  merits  should  be  postponed  until  the 
exception  should  be  decided,  and  if  it  should 
be  maintained,  the  defendant  would  have  no 
right  to  costs  of  the  contestation;  if  the  ex- 
ception should  be  dismissed,  the  contestation 
would  proceed  in  the  ordinary  way.  A  mo- 
tion to  set  aside  the  contestation  was  dis- 
missed. MoCall  T.  Oodmaire,  5  Que.  P.  R. 
210. 

P^liminary  exoeptiom  —  Service — D^ 
posit  —  Notice.] — It  is  not  sufficient  in  the 
signification  of  an  exception  to  the  form,  to 
serve  notice  that  the  certificate  of  the  pro- 
thonotary  as  to  the  deposit  will  be  filed  at 
the  time  of  the  return  of  the  motion,  but 
a  copy  of  the  certificate  itself  ought  to  be 
served ;  and  the  defendant  will  not  be  al- 
lowed to  serve  such  copy  after  the  return  of 
the  motion.  Roherge  v.  BSlanger,  7  Que.  P. 
R.  80. 

^^elimlnary  exoeptiom  —  Time — Com- 
putation —  Vacation.] — Although  Art.  10, 
C.  P.,  says  that  **  in  the  computation  of  the 
time  for  pleading  or  for  trial  the  first  day 
of  September  is  considered  to  be  the  day 
immediately  following  the  30th  day  of  June," 
it  does  not  follow  that  every  day  after  the 
30th  June  is  to  be  considered  as  being  the 
1st  September,  and,  therefore,  the  three  days 
allowed  by  Art.  164,  C.  P.,  for  the  service  of 
preliminary  exceptions  begins  to  run,  in  the 
case  of  an  action  brought  during  vacation, 
upon  the  first  and  not  the  second  day  of 
September.  Barbeau  v.  Jobim,  5  Que.  P.  R. 
457. 

Preliminary  exoeptioiui  —  Pleading  to 
the  merits.] — The  fact  that  a  plaintiff  has 
answered  preliminary  exceptions,  does  not 
prevent  his  requiring  the  defendant  to  plead 
to  the  merits  in  spite  of  such  exceptions. 
Roy  y.  Quesnel,  7  Que.  P.  R.  148. 

Prooedvre — Motion  to  reject  an  opposi- 
tion to  judgment,}  —  An  opposition  to  a 
judgment  is  a  defence  to  the  action  and  it 
cannot  be  dismissed  on  motion,  but  it  must 
be  contested  either  by  an  exception  to  the 
form  within  the  legal  delays  or  by  a  plea 
according  to  the  ordinary  rules.  Page  v. 
Trudeau  (1910),  16  R.  de  J.  422. 

Proeoratiom  of  a  foreign,  plaintiff — 

Emception  to  delay  —  Deposit.] — A  procura- 
tion can  only  be  demanded  of  a  foreign  plain- 
tiff, by  an  exception  to  the  delay,  and  if  this 


procedure  is  not  accompanied  by  a  deposit 
the  Court  will  not  grant  him  after  the  de- 
lays the  permission  to  make  such  depodts. 
Trinque  ▼.  Tougin  (1909),  10  Que.  P.  R. 
396. 

Beirare  before  trial — Affidavit — Its  ts- 
suflUsiency  —  May  it  he  attacked  by  an  im- 
scription  in  lawt] — Inscription  in  law  is  a 
defence  to  the  merits  of  a  claim  based  on 
certain  facts,  when  such  facts  are  insufficient 
in  law  to  give  an  onening  for  that  demand. 
The  affidavit  for  seizure  before  trial  is  not 
a  claim  giving  place  to  an  inscription  in  law ; 
it  constitutes  only  a  formality  demanded  1^ 
the  law  to  justify  die  exercise  of  an  excep- 
tional procedure,  and  the  allegation  may  not 
be  denied  in  the  pleadings.  Provost  v.  So- 
ciety of  Art  (1909),  10  Que.  P.  R.  378. 

Snbstitntioii  of  f  aeta  by  aftdaTit^ 

Fact  that  should  appear  in  the  baiUT*  f^ 
turn  to  the  torit  of  summons  —  Time  of 
presentation  to  the  Court  of  a  motion  in  the 
nature  of  an  exception  to  the  form.] — ^A  de- 
fendant who,  in  an  exception  to  the  fonn, 
states  a  fact  that  should  be  made  to  appear 
in  the  bailiff's  return,  to  the  writ  of  sum- 
mons (e.g.,  the  distance  from  the  place  <^ 
service  to  the  place  where  the  Court  is 
held),  is  not  bound  to  substantiate  it  by 
affidavit. — When  a  motion  in  the  nature  e€ 
an  exception  to  the  form,  is  served  within 
the  proper  delay,  its  presentation  to  the 
Court,  pursuant  to  notice,  on  tJie  second 
instead  of  the  first  possible  day  thereafter, 
is  valid  and  does  not  amount  to  a  violation 
of  No.  2,  Art  164  C.  P. — Quwre,  as  to  the 
binding  force  of  the  rule  laid  down  in  Lam 
d  Poulin,  17  Que.  K.  B.  188;  Demers  t. 
Foroier,  19  Que.  K.  B.  174. 

Buatmary    ^roeednre  —  Damages    fsr 

breach  of  conditions  of  lease  —  Parfieiilon 
— Stamps  —  Exception  to  the  form  —  C.  P. 
123,  174,  1150.] — An  action  to  recover  dam- 
ages arising  out  of  a  lease  is  summaiy. — An 
exception  to  the  form  which  requires  certain 
details  to  enable  defendant  to  plead  to  the 
action  should  enumerate  such  details. — In- 
sufficiency of  stamps  upon  proceedings  does 
not  justify  an  exception  to  the  form  if  ao 
prejudice  has  been  suffered  thereby  and  if 
the  required  additional  stamps  have  b^en 
since  affixed  to  such  prooeedinga  with  the 
permission  of  the  Court.  Weinsi^n  T.  MiS- 
man  (1910),  11  Que.  P.  R.  294. 

Time  for  fllinc.]— When  the  time  for 
the  filing  of  a  preliminary  exception  expires 
upon  a  Saturday,  the  exception  may  be 
validly  served  and  filed  on  the  Monday  fol- 
lowing.   Martin,  v.  Drew,  7  Que.  P.  B.  435. 

Time  for  filime — Interruption — Irrtgider 
motion,] — A  motion  of  the  defendant  to  eoa- 
pel  the  plaintiff  to  produce  a  power  of  at- 
torney, declared  irregular  because  the  notiee 
was  not  stamped  as  required  by  law,  does 
not  interrupt  the  time  allowed  for  pletdiaf 
by  way  of  preliminary  exception  or  on  the 
merits.  Duncan  ▼.  Payette,  7  Que.  P.  R. 
47& 

Waat  of  eapaeity  im  plaimtig  deeiied 
upon  an  ezoeption  to  tSio  foim    Cam  Ike 

same  defect  be  pleaded  in  a  pha  to  tike 
merits  —  Inscription  m  tew.] — (Otrnfindnff 
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Portin,  J.,  Iiavergne,  J.,  dissenting.)  — 
When  the  TTourt  has  decided  ,on  an  exception 
to  the  form,  that  the  plaintiff  had  the  capa- 
city required  to  take  his  action,  the  same 
question  cannot  be  raised  in  the  plea  to  the 
merits.  Montreal  Rolling  Mills  Co,  v.  Sam- 
bar,  11  Que.  P.  R.  110. 

See  Company  —  Costs  —  Courts — Infant 
— Lmoions  Rights — ^Notick  op  Action 
— Penalty  —  Sale  op  Goods — Sghooub 
— Vendor  and  Purchaser — ^Warranty. 


7.  Incidentai.  Demand. 

AettoB  hj  liiuibai&d  aad  wife — Joint 
cause  —  Separate  cause  —  Joinder.] — In  an 
action  brought  by  both  husband  and  wife 
for  attacks  made  upon  them  in  common, 
whereby  they  jointly  suffered,  an  incidental 
demand  based  upon  the  husband's  dismissal, 
will  be  rejected  upon  exception  to  the  form. 
ViUeneuve  v.  Anderson,  7  Que.  P.  R.  290. 

SSzoeptioB  to  form — Demurrer.] — ^Upon 
an  exception  in  the  form,  no  decision  can  be 
given  as  to  whether  an  incidental  demand  is 
weU  founded  in  law  or  not.  Vigeant  v. 
Picotte,  10  Que.  P.  R.  156. 

FUlai^  —  Amendment.]  —  An  incidental 
demand  whereby  a  plaintiff  claims  some- 
thing which  he  had  omitted  to  ask  for  by 
his  action,  is  not  in  the  nature  of  an  amend- 
ment, and  leave  to  file  it  is  not  necessary. 
Scottish  Union  Assurance  Co.  v.  Quinn^  5 
Que.  P.  R.  262. 

Ineidemtal  iuprobatlom — Reasons  of — 
C.  P.  226,  227,  232.]— A  petition  in  impro- 
bation  does  not  need  to  set  forth  the  rea- 
sons for  improbation.  Letang  v.  D4carie 
(1910),  11  Que.  P.  R.  263. 

liOttTO  to  present  in  forma  pauperis 

— Terms,] — ^The  authorisation  to  begin  an 
action  for  a  certain  sum,  in  forma  pauperis, 
does  not  extend  to  a  supplementary  inci- 
dental demand,  filed  at  a  later  stage  in  the 
same  cause.  2.  In  such  case  the  person 
making  the  incidental  demand  will  be  ordered 
to  affix  to  his  demand  'the  necessary  stamps, 
and  to  obtain  permission  to  proceed  in  forma 
pmtperis  upon  his  incidental  demand;  upon 
hia  defaalt  to  conform  to  such  order  within 
the  time  fixed  by  the  judgment,  his  incidental 
demand  will  be  dismissed  upon  exception  to 
the  form.  Vitale  v.  Canadian  Pacific  Rw. 
Co^  4  Que.  P.  R.  335. 

Supplementary  ananrer — Rights  arising 
since  oof  ton.] — ^An  incidental  demand  does 
not  lie  where  it  claims  a  right  which  did  not 
exist  at  the  time  of  the  institution  of  the 
action,  especially  if  such  right  does  not  con- 
stitute an  answer  to  the  contentions  of  the 
adverse  party,  but  may  at  the  most  serve  as 
a  basis  for  a  new  action  on  the  part  of  the 
one  who  invokes  it  4.  The  supplementary 
answer  to  an  action  or  to  a  plea,  of  which 
Art  199,  C.  0.  P.,  speaks,  must  constitute  a 
good  defence  to  such  action  or  a  good  reply 
to  such  plea,  and  it  must  not  be  founded  up- 
on facts  subsequent  to  the  institution  of  the 
action  which  do  not  contribute  a  reply  to  the 
defendant's  plea,  but  which  might,  at  most. 


support  a  fresh  action  by  the  plaintiff  against 
the  defendant  Dupuis  v.  Dupuis,  19  Que. 
S.  0.  500. 


8.  Insobiftion  in  Law. 

Allegations  of  fact — Documents.] — ^An 
inscription  in  law  ought  to  be  directed  against 
the  facts  alleged,  and  the  documents  pro- 
duced in  support  of  the  claim  ought  not  to 
be  taken  into  consideration.  Leu>is  v.  Cunr 
ningham,  7  Que.  P.  R.  238. 

Amendment  —  Leave.] — ^An  inscription 
in  law,  once  served  and  filed,  cannot  there- 
after be  amended  without  leave  of  a  Judge. 
Grossman  y.  Cloman,  7  Que.  P.  R.  281. 

Answer  to  plea — Amendment — Inscrip- 
tion in  law  —  Time.] — An  inscription  in 
law,  coupled  with  an  amendment  of  the  plain- 
tiff's answer  to  plea,  being  not  an  amend- 
ment to  the  answer  originally  filed,  but  a 
distinct  plea,  must  be  communicated  and  filed 
at  the  same  time  as  the  original  answer. 
Barher  v.  Grand  Trunk  Rto.  Co.,  8  Que. 
P.   R.    S. 

Conolusions.] — ^An  inscription  in  law  or 
demurrer  must  contain  a  conclusion  or 
prayer.  Pr4fontaime  v.  Compagnie  de  Publi- 
cation de  la  Patrie,  6  Que.  P.  R.  183. 

Filing  —  Defence  on  merits.]  —  An  in- 
scription in  law  must  be  filed  at  the  same 
time  as  a  defence  on  the  merits,  and  the 
Court  will  not  adjudicate  upon  such  inscrip- 
tion until  after  the  filing  of  the  defence. 
Leach  y.  PeUetier,  8  Que.  P.  R.  71. 

_  Grounds  of — Conclusions.] — ^An  inscrip- 
tion in  law  should  contain  not  only  grounds 
but  conclusions  of  law.  Delisle  v.  McCrea, 
27  Que.  S.  C.  76. 

P^aotice.] — An  inscription  in  law  founded 
on  grounds  which  apply  to  several  para- 
graphs of  a  pleading,  should  be  directed 
against  all  of  such  paragraphs,  and  not 
against  only  one  of  them.  In  re  Victoria 
Montreal  Fire  Ins.  Co.,  6  Que.  P.  R.  302. 


9.   Intervention. 

P^liminary  plea — Time  for  service  of 
motion  to  strike  out — Defences — Coverture — 
Absence  of  deposit.] — A  motion  to  strike  out 
certain  allegations  of  an  intervention,  as  be- 
ing in  the  nature  of  a  preliminary  plea,  is 
itself  a  preliminary  plea,  and  should  be 
served  within  three  days  of  the  filing  of  the 
intervention.  2.  An  intervener  may  plead 
that  the  plaintiff,  being  commune  en  biens, 
is  not  entitled  to  the  damages  which  she 
claims.— Qfiojre,  whether  an  intervener  may 
set  up  the  want  of  the  deposit  required  by 
Art.  793,  C.  P.,  when  the  defendant  has  not 
set  it  up.  Prevost  v.  Ahuntsie,  5  Que.  P  R. 
131. 


10.  Notice  or  DxriNCE. 

Connty   Conrta — Striking   out.] — In   an 
action  in  a  County  Court  the  fact  that  the 
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special  matters  set  oat  in  a  notice  of  defence 
could  be  given  in  evidence  under  the  general 
issue,  is  not  necessarily  a  good  ground  for  an 
application  to  strike  the  notice  out.  Bennett 
V.  Cody,  35  N.  B.  R.  277. 


11.    PETmON. 

Opening:  pnblioAtlon  —  Necessary  de- 
tails —  Exception  —  Amendment  —  Costs,} 
— ^A  petition  to  reopen  the  proceedings  in  an 
action  for  damages  by  reason  of  an  acci- 
dent, dismissed  upon  contradictory  evidence, 
upon  the  ground  that  the  plaintiff  has  dis- 
covered a  new  witness  who  can  say  how  the 
accident  happened,  without  alleging  other 
details,  should  be  attacked  by  exception  to 
the  form,  and  not  by  answer  in  law. — 2.  In 
such  a  case  the  plaintiff  will  be  allowed  to 
amend  in  order  to  shew,  in  substance,  what 
the  new  witness  can  tell,  and  costs  will  be 
reserved.  Lefebvre  v.  Dominion  Wire  Mfg. 
Co.,  2  Que.  P.  R.  407. 


12.    PLEA.S. 

Aeooptanoe  of  Jnriadiotlon  —  Subse- 
quent declinatory  ewception — Bill  of  lading.} 
— ^A  defendant  by  pleading  to  the  merits  ac- 
cepts the  jurisdiction  of  the  Court,  and  can- 
not afterwards  maintain  a  declinatory  ex- 
ception.— ^The  action  was  for  the  recovery  of 
certain  goods  intrusted  to  a  steamship  com- 
pany ;  the  defendants  pleaded  to  the  merits ; 
the  plaintiff  replied  disputing  the  validity  of 
certain  clauses  in  the  bill  of  lading;  and 
the  defendant  then,  by  declinatory  exception, 
objected  to  the  jurisdiction  on  the  ground 
that  it  was  provided  in  the  bill  of  lading 
that  all  disputes  regarding  it  were  to  be 
decided  before  the  Courts  of  a  foreign 
country: — Held,  that  the  exception  was  not 
maintainable.  Ramsay  v.  Hamburg- American 
Packet  Co.,  2  Que.  P.  R.  406. 

Action  for  price  of  gooda — Plea  of  late 
delivery  —  Damages  —  Set-off  —  Incidental 
demand.] — ^The  allegations  of  a  plea  in  which 
the  defendant  complains  that  the  plaintiff 
has  not  delivered  the  goods  sold  in  due  time, 
which  has  occasioned  the  defendant  dam- 
ages, are  valid  in  law;  for  they  allege  facts 
essential  to  establish  the  right  of  the  de- 
fendant to  refuse  to  pay  because  the  con- 
tract has  not  been  performed. — ^The  conclu- 
sions of  a  plea  demanding  a  set-off  against 
the  amount  of  an  account,  of  the  damages 
occasioned  by  delay  in  the  delivery  of  the 
goods,  will  be  struck  out  upon  inscription 
in  law;  the  defendant  cannot  plead  set-off 
of  damages  without  having  recourse  to  an 
incidental  demand,  such  claim  not  being 
liquidated  in  the  same  degree  as  the  debt 
sought  to  be  recovered.  Lamarche  v.  Orant, 
8  Que.  P.  R.  195. 

Action  on  contract — Reserving  recourse 
for  damages  —  Facts  arising  after  action — 
Willingness  to  permit  performance  —  Right 
of  retention  of  guarantee  deposit,]  —  It  is 
competent  for  a  party  pleading  breach  of 
the  contract  sued  on  to  reserve  his  recourse 
for  the  damages  resulting  from  such  breach. 
— 2.  It  is  competent  for  the  defendant,  some- 


times, to  plead  incidents  which  have  oc- 
curred up  to  the  time  of  his  plea. — 3.  He 
may  also  plead  that  he  has  always  been 
willing  to  permit  the  carrying  on  of  the 
contract  work,  and  prapr  ode  of  such  will- 
ingness.—4.  If  a  certain  amount  has  been 
deposited  in  the  hands  of  the  defendant  to 
guarantee  the  fuliSlment  of  the  contract,  the 
latter  is  fully  entitled  to  plead  his  right  to 
retain  said  sum  in  whole  or  in  part  by 
reason  of  plaintiff's  breach  of  contract 
Brazer  v.  Elkin,  9  Que.  P.  R.  281. 

Action  to  oaneel  a  contract  for  frand 
and  conspiracy,  the  defendant  cannot  plead 
that  the  plaintiff  is  actuated  by  feelings  of 
hatred  and  vengeance;  these  are  not  grounds 
of  defence  and  they  could  be  of  no  possible 
use  in  aiding  to  defeat  the  action.  Martinew 
v.  School  Commissioners  (1910),  12  Que. 
P.  R.  201. 

Against  a  plea  in  which  a  general  de- 
nial and  special  grounds  are  set  forth,  the 
plaintiff  should  not  demur,  but  he  should 
move  that  the  defendant  be  ordered  to  choose 
one  of  these  contradictory  grounds  of  de- 
fence. Clavet  V.  Forgues  (1910),  17  R.  de  J. 
22. 

Action  to  rccorer  ahares  of  defead- 
ant*s  capital  stock  —  Wrongfully  trans- 
ferred after  death  of  owner  —  Defendant's 
belief  that  plaintiff  might  be  estopped— Acted 
on  representations  of  third  parties — ^Amend- 
ment of  statement  of  defence  —  Order  for 
particulars  after  discovery. — Toicnsend  v. 
Northern  Crown  Bank,  14  O.  W.  R  727, 
followed.  Stuart  v.  Hamilton  Jockey  Club 
(1910),  17  O.  W.  R.  195,  2  O.  W.  N.  167. 

Admissions  —  Retractation  —  Amendr 
ment  —  Denial  —  Error  of  fact.] — Allega- 
tions in  a  plea  containing  admissions  of  facts 
alleged  in  the  declaration,  cannot,  by  ameod- 
ment,  be  changed  into  denials  of  these  same 
allegations,  unless  it  is  alleged  that  such  ad- 
missions were  made  by  error  of  fact  ElRott 
V.  Lynch,  9  Que.  P.  R.  306. 

AfllrmatiTe  plea — General  denial — Slee- 
tion  —  Husband  and  wife  —  Separation.]— 
When  a  defendant  pleads  an  affirmative  plea 
at  the  same  time  as  a  general  denial,  the 
plaintiff  has  no  right  to  have  the  affirmative 
plea  struck  out ;  he  must  confine  himself  to 
a  motion  to  make  the  defendant  elect  between 
the  two  pleas.  2.  A  defendant  who  denies 
only  a  part  of  the  allegations  of  the  dedaia- 
tion  may  plead  at  the  same  time  an  affinna- 
tive  plea.  3.  In  an  action  for  separatioo  of 
persons  or  property,  the  defendant  may  plead 
at  the  same  time  a  general  dental  and  an  af- 
firmative plea.  Vachon  y.  Rochette,  25  Que. 
S.  C.  242. 

Allegations  of  f  aets  later  in  data 
than  tlie  action  —  Inscription  in  laio— 

C.  P.  191.] — Facts  subsequent  to  the  date 
upon  which  the  action  was  taken  cannot 
be  pleaded  when  they  have  not  for  object 
the  extinction  of  the  obligation  payment 
of  which  is  claimed.  Labonte  v.  Desjarim 
(1910),  11  Que.  P.  R.  326. 

An&cndment — Ewception  to  the  form.]-- 
An  amendment  to  a  plea,  which  contains  only 
matters  of  exception  to  the  form,  such  as  the 
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noliity  of  the  writ  for  non-user  during  six 
months,  will  be  rejected  on  motion  to  that 
effect.    Demers  v.  Oirard,  7  Que.  P.  R.  60. 

Amendment — Filing  of  new  plea — Right 
to  demand  jury  trial  not  asked  hy  original 
p2ea.] — ^Where  a  plea  is  amended  by  the  per- 
mission of  the  Court,  and  on  conditions  im- 
posed upon  the  defendant,  he  is  remitted  to 
the  position  in  which  he  was  at  the  time  of 
the  filing  of  his  original  plea.  Therefore, 
where  in  a  cause  proper  to  be  tried  by  a 
jury,  a  defendant,  failing  at  first  to  assert  his 
right  to  trial  according  to  that  method,  ob- 
tains leave  to  file  a  new  plea,  he  may  therein 
demand  a  trial  by  jury  as  he  might  have 
done  by  his  original  plea.  Huard  v.  Lan- 
drieuw,  33  Que.  S.  C.  391. 

Amendment  —  Inscription  for  trial  — 
Efect  on.] — ^A  defendant's  amendment  to  his 
plea  does  not  discharge  an  inscription  for 
enqu^te  and  merits  previously  made,  or  re- 
tard the  ca>3e,  or  affect  it  in  any  way  beyond 
the  terms  of  the  judgment  permitting  such 
amendment.  Smith  v.  Remington-Martin  Co,, 
9  Que.  P.  K.  375. 


t — Must  he  before  judgment.] 

— ^A  Judge  is  invested  with  a  discretionary 
power,  but  he  ought  to  exercise  it  within  the 
limits  of  justice,  and  he  cannot  permit  an 
amendment  at  the  same  time  that  he  renders 
his  final  judgment ;  the  amendment  of  any 
pleading  should  always  be  made  before  judg- 
ment: Arts.  516.  618,  520.  and  522,  C.  P.; 
Hall,  J.,  dissenting.  QutUot  v.  Oarant,  21 
Que.  S.  C.  282. 

Amendment  —  Time — Reply.] — ^The  de- 
fendant has  the  right  to  file  an  amended 
plea  without  costs  or  leave  of  a  Judge,  be- 
fore the  plaintiff  has  served  his  reply,  even 
if  there  is  an  order  for  particulars. — ^The  de- 
lays for  replying  to  the  amended  plea  only 
ran  from  the  filing  of  the  amendment.  Hudon 
V.  McDonald,  7  Que.  P.  R.  374. 

Amendment  after  hearing.] — ^A  mo- 
tion to  amend  the  conclusions  of  a  plea  in 
order  to  make  them  agree  with  the  allega- 
tions of  the  plea  and  with  the  eyidence  ad- 
doced  will  be  granted,  when  the  plaintiff  does 
not  take  exception  to  either  the  allegations 
.  or  the  evidence.  Campbell  y.  Eno^  8  Que. 
P.  R.  128. 

Amendment  after  Jndsnient — Amount 
of  damages  —  Petition  —  Clerical  error  — 
Procedure.] — ^The  advocate  of  the  defendant 
had  omitted  to  deny  allegation  4  of  the  plain- 
tiff, which  was,  that  the  damages  caused  by 
the  defendant  amounted  to  $200.  The  Judge, 
Supposing  that  this  allegation  had  not  been 
denied,  awarded  the  plaintiff  the  $200  as 
damages.  Then  the  defendant's  advocate  for 
the  first  time  perceived  his  omission  and  made 
an  idOSdavit  to  that'effect,  adding  that  it  was 
by  error  and  inadvertence  that  he  did  not 
deny  such  allegation.  He  then  presented, 
pursuant  to  notice,  a  petition  to  the  Court : — 
Beld^  that  the  nine  cases  mentioned  in  Art. 
1177,  C.  P.,  in  which  a  petition  lies,  are  not 
limitative.  2.  That  the  defendant  should  not 
■offer  from  such  an  inadvertence,  which  is 
equivalent  to  a  clerical  error  and  affords 
ground  for  a  petition.  3.  That  the  petition 
should  be   received   by   the  Court,   in   order 


that  the  petitioner  might  proceed  upon  it 
according  to  the  ordinary  rules  of  procedure. 
Roy  V.  Davis,  21  Que.  S.  C.  184. 

Breach  of  oontraot  —  Non-delivery  of 
goods  —  Justification  —  Insolvency — Facts 
constituting.] — ^An  inscription  in  law  is  not 
well  founded  in  snite  of  the  fact  that  the 
allegations  by  whicn  a  vendor,  being  sued  for 
cancellation  of  a  contract  of  sale  of  goods 
for  non-delivery,  seeks  to  justify  his  refusal, 
do  not  contain  the  word  "insolvent."  when 
they  sufficiently  allege  the  facts  to  justify 
proof  of  insolvency  within  the  meaning  of 
Art.  1497,  C.  O.  Pineau  v.  Letellier,  7  Que. 
P.  R.  203. 

Canse  of  aotion  arising  in  another 
proTlnce — Pleading  not  guilty  by  foreign 
law  —  Particulars.] — Where  a  defendant  is 
sued  in  the  province  of  Quebec  for  damages 
on  account  of  injuries  sustained  in  another 
province,  and  pleads  that  according. ,  to  the 
law  of  that  province  he  is  not  liable,  it  is 
sufficient  to  indicate  the  fact  in  his  pleading 
without  giving  the  particulars  of  the  law  of 
that  province.  Worosjuk  v.  Canadian  Pacific 
Rw.  Co.,  9  Que.  P.  R.  274. 

Cheqne  —  Consideration  —  Presentment 
for  acceptance  or  payment]. — ^An  action  on 
a  cheque  will  not  be. dismissed  on  an  inscrip- 
tion in  law  because  the  declaration  does  not 
allege  the  consideration  nor  presentation  for 
acceptance  or  payment ;  and  an  allegation  in 
a  pleading  setting  up  absence  of  considera- 
tion is  not  a  good  defence  to  the  action ;  but 
an  allegation  of  want  of  presentation  for  pay- 
ment is  good  as  a  defence.  Aumont  v.  Mm- 
sey,  7  Que.  P.  R.  67. 

Contentions  in  law  —  Principal  and 
agent.] — In  the  Quebec  system  of  procedure, 
the  Courts  having  to  adjudicate  upon  both 
fact  and  law,  contentions  of  law  are  allow- 
able in  pleadings.  2.  The  allegations  in  a 
defence  that  the  defendant  has  acted  not 
personally  but  as  mandatory  of  a  third  per- 
son, whom  he  names,  are  pertinent ;  the  man- 
datory who  acts  in  his  own  name  within  the 
limits  of  his  authority,  binding  his  princi- 
pal as  well  as  himself.  Dubois  T.  Q-ohier, 
5  Que.  P.  R.  228. 

Contract  —  Non-completion  —  Payments 
— Damages  —  Penalties.] — ^A  defendant  ia 
entitled  to  allege  in  his  plea  that  ijxe  con- 
tract sued  on  has  not  been  completed,  and 
in  what  respects,  and  also  any  specific  pay- 
ments made  to  or  on  behalf  of  the  plaintiff; 
but  it  is  irrelevant  to  allege  damages  for  the 
non-execution  of  the  contract  and  penalties 
for  delay.  Quimont  v.  Robillard,  9  Que.  P. 
R.  112. 

Contradictory  allegations  —  Action 
premature  and  prescribed  —  Motion  to  op- 
tate.] — A  plea  which  alleges  in  one  para- 
graph that  the  action  is  premature,  and  in 
another  paragraph  that  plaintiff's  right  of 
action  is  prescribed,  contains  contradictory 
allegations;  the  defendant  must  optate  be- 
tween them  upon  motion  to  that  effect.  Har' 
rower  v.  Forbes^  11  Que.  P.  R.  113. 

Contradictory  allegations  —  AdmiS' 
sions,] — ^The  defendant,  by  his  plea  to  an 
action  in  saisie  gagerie,  admitted   that  the 
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plaintiffs  were  the  aniversal  legatees  of  the 
deceased;  but  alleged  that  D.  was  the  testa- 
mentary executor,  and  that  an  agreement 
existed  between  him  and  the  defendant  that 
no  action  would  be  brought  pending  certain 
negotiations: — Held,  that  these  allegations 
were  not  contradictory,  and  would  not  be 
struck  out  on  inscription  in  law.  8i,  Auhin 
V.  Crevier,  7  Que.  P.  R.  403. 

CosTersioii. — Denial — Dates,] — The  state- 
ment of  claim  alleged  that  on  or  about  a 
certain  date  the  plaintiff  was  the  owner  of 
certain  goods  and  chattels  described,  and  that, 
on  or  about  the  date  mentioned,  the  defend- 
ant converted  them  to  his  own  use: — Held, 
that  pleas  which  denied  that  the  plaintiff  was 
the  owner  of  the  goods  and  chattels  de- 
scribed, without  adding;  the  words  "or  any 
of  them,"  and  which  confined  the  denial  of 
the  plaintiff's  ownership  of  the«jgoods  and 
chattels,  and  the  defendant's  conversion  of 
them,  to  the  dates  mentioned  m  the  state- 
ment of  claim,  were  bad  and  must  be  set 
aside.    McDonald  v.  Lowe,  34  N.  S.  R.  531. 

Oonnty  Court — Action  against  adminU- 
trator,] — Where  the  defendant,  being  sued 
in  the  County  Court  as  an  administrator, 
pleaded  that  the  intestate  was  never  indebted, 
and  for  a  second  plea,  plene  adminiatravit, 
the  Court  ordered  the  second  plea  to  be  struck 
out,  on  the  ground  that  more  than  one  plea 
can  only  be  pleaded  by  leave  of  the  Court. 
Belyea  v.  Hatfield,  23  C.  L.  T.  158. 

Beolaration.] — An  allegation  in  the  de- 
claration which  refers  to  matters  which  arose 
after  the  action  has  been  instituted  is  ir- 
regular and  will  be  struck  on  an  inscription 
in  law.  Lustier  v.  Hudon,  11  Que.  P.  R. 
40. 

Defttttlt  —  Foreclosure — Time — Security 
for  costs  —  Notice.] — ^The  defendant  cannot 
be  foreclosed  for  default  of  pleading  before 
the  expiration  of  six  days  from  the  service 
of  a  notice  informing  him  that  the  security 
for  costs  which  the  plaintiff  has  been  ordered 
to  furnish  has,  in  fact,  been  furnished.  Ouil- 
hault  v.  Waring,  10  Que.  P.  R.  45. 

Default  —  Leave  to  file  —  Regularity — 
Order  —  Appeal  from  —  Time,] — ^A  party 
in  default  for  the  filing  of  a  pleading  in  the 
matter  of  the  contestation  of  a  demand  for 
an  assignment,  may  obtain  from  a  Judge 
leave  to  file  such  pleading,  and  if  such  per- 
mission is  granted  the  filing  will  be  regular. 
2.  An  order  permitting  the  filing  of  a  plead- 
ing after  the  proper  time,  obtained  eg  parte, 
is  a  judgment,  and  the  party  complainCng  of 
such  judgment  must  in  proceeding  to  have 
it  reviewed  do  so  within  the  proper  time. 
Filion  v.  Mussen,  5  Que.  P.  R.  284. 

Default  of  plea  —  Non-production  of 
documents  —  E^  parte  inscription — Striking 
out  —  Costs.] — Until  the  actual  proofs  in- 
voked in  support  of  an  action  have  been  pro- 
duced by  the  plaintiff,  and  notice  given  to 
the  opposite  party,  the  plaintiff  cannot  fore- 
close the  defendant  from  pleading  and  in- 
scribing for  judgment  ew  parte,  A  motion  of 
the  defendant  to  set  aside  the  foreclosure 
and  the  inscription  will  be  granted  with 
costs.  Lafontaine  v.  Choquette,  4  Que.  P. 
R.  437. 


Default  of  plea  —  Non-produetitm  of 
documents  —  E9  parte  inscription — Strik' 
ing  out  —  Costs.] — When  the  actual  docu- 
ments invoked  in  support  of  an  action  are  not 
produced  at  the  time  the  action  is  institiited, 
a  defendant  can  be  foreclosed  from  pleading 
only  under  an  order  of  a  Judge,  ey&i  if  sudi 
documents  are  produced  after  the  return  as 
to  the  service  of  process,  and  notice  duly 
given  of  their  production.  2.  So  long  as  a 
foreclosure  has  not  been  obtained  as  above, 
the  plaintiff  cannot  inscribe  for  examination 
and  hearing  ew  parte,  3.  A  motion  of  tbe 
defendant  to  strike  out  such  an  inscription 
and  for  permission  to  plead  will  be  granted 
with  costs  against  the  plaintiff.  St,  Aulnn  v. 
Lamarche,  4  Que.  P.  R.  434. 

Default  of  plea  —  Noting  pleadings 
closed  —  Neglect  of  plaintiff  to  produce 
documents  —  Irregular  inscription  —  Leave 
to  plead  —  Costs.] — ^W'hen  the  documents 
relied  upon  in  support  of  the  claim  in  an 
action  are  not  produced  with  the  return  of 
the  writ  of  summons,  the  defendant  will  not 
be  foreclosed  from  pleading  upon  default  of 
pleading  within  the  usual  time,  except  bj 
the  order  of  a  Judge,  even  if  such  docu- 
ments are  afterwards  produced.  2.  The  in- 
scription ejp  parte  of  the  action  for  examina- 
tion and  hearing  under  these  circumstances 
is  irregular  and  illegal,  and  will  be  struck 
out  of  the  record.  3.  The  defendants  having 
declared  that  they  had  a  good  defence  and 
having  produced  afiSdavits  to  that  effect  with 
their  motion,  were  allowed  to  file  their  de- 
fence, the  whole  with  costs  against  the  plain- 
tiff. St,  Aubin  v.  Lamarche,  5  Que.  P.  B. 
41, 

Defenoe  in  law — Setting  down — Irregsr 
larities  —  Ewception  d  la  forme,] — ^A  de- 
fendant who,  instead  of  demurring  accord- 
ing to  Art.  192,  C.  P.  C.  files  a  defence  in 
law  in  the  form  in  use  under  the  old  Code, 
and  afterwards  sets  down  such  defence  for 
hearing,  thereby  makes  his  procedure  regu- 
lar, and  the  plaintiff,  not  being  prejudiced 
thereby,  cannot  ask  to  have  the  defence  in 
law  set  aside. — 2.  The  principle  of  Art  174^ 
C.  P.  C.,  that  the  defendant  may  invoke,  by 
way  of  exception  to  the  form«  when  they 
prejudice  him,  grounds  resulting  from  ir- 
regularities in  the  writ,  the  declaration,  and 
the  service,  is  applicable  also  to  every  other 
proceeding  in  the  cause.  Montreal  Park  d 
Island  Rw,  Co,  v.  St,  Louis,  16  Que.  S.  C 
335. 

Deulol  —  Inconsistency  —  Striking  oat,] 
— ^A  plea  denying  each  and  every  of  the  al- 
legations of  the  declaration  in  sudi  manner 
as  would  force  the  plaintiff  to  prove  then 
all,  is  exclusive  of  a  second  pka  denyittf 
some  of  the  counts  only,  and  stating  that 
the  others  are  compensated*  and  a  motioB 
to  reject  the  latter  plea  will  be  ^nted, 
unless  the  defendant  consents  to  withdraw 
his  first  plea  or  modify  it  so  as  to  put  it  in 
accordance  with  the  second  defence.  Brur 
lotte  V.  Oiard,  2  Que.  P.  R.  450. 

Denial  of  allegations  of  doelarotisu 

— Pleading  additional  fads  —  Oeneral  de- 
nial —  Art.  202,  C,  P.]— Denying  in  par- 
ticular every  allegation  of  the  declaration 
does  not  constitute  a  general  denial,  within 
the  meaning  of  Art.  202,  G.  P.;  it  is  per- 
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miflsible  for  the  defendant  to  allege  facts 
which  simply  add  to  the  denial  of  a  parti- 
cular allegation.  Endrukaitis  v.  Alexan- 
droviteh,  10  Qne.  P.  R.  207. 

Deniml  of  facta — Subsequent  inscnption 
in  law.] — Where  the  defendant  has  filed  a 
defence  upon  the  facts  denying  the  allegations 
of  the  c&iin,  he  cannot  afterwards  file  an 
inscription  in  law  except  by  leave  of  the 
Court.  CroysdUl  v.  Marconi  Wireless  Tele- 
graph Co,  of  Canada,  10  Que.  P.  R.  117. 

• 
I 

Dilatory  ezeeptiom  —  Time  —  Defence 
su  fonds  —  Parties  —  Eafccutors.^ — ^A  de- 
fendant who  has  obtained  leave  to  defer 
pleading  until  an  exhibit  in  support  of  the 
plain ti^s  demand  be  produced  may  plead 
a  dilatory  exception  during  the  three  days 
which  follow  the  production  of  the  exhibit. — 
2.  The  fact  that  the  grounds  of  a  dilatory 
exception  may  be  pleaded  so  as  to  go  to  the 
root  of  the  action  does  not  prevent  the  de- 
fendant from  pleading  them  by  way  of  ex- 
ception.— 3.  A  testamentary  executrix  whose 
removal  is  sought  on  account  of  bad  ad- 
minifltration  has  the  right  to  demand,  by 
way  of  dilatory  exception,  that  her  oo- 
executors  shall  be  made  parties.  Carri^e 
V.  Roy,  2  Que.  P.  R.  402. 

miatorj  plea  —  Partition  —  Parties — 
Names,  residence,  and  quality,] — ^A  dilatory 
plea  of  a  defendant  in  an  action  en  partage 
to  which  a  number  of  co-heirs  are  parties, 
alleging  that  three  of  the  latter  are  dead, 
and  praying  that  proceedings  be  stayed  until 
their  legal  representatives  are  called  in, 
mast  set  forth  the  names,  residence,  and 
quality  of  such  representatives,  otherwise 
it  will  be  rejected.  Descoieauw  v.  Lepitre, 
16  Que.  K.  B.  187. 

Father  sued  for  maintenance  of  his 

natural  children  cannot  plead  grounds  for 
removal  of  the  tutor  from  office.  He  can 
only  plead  such  grounds  in  a  direct  action 
for  such  removal.  Picard  V.  Gadoury 
(1909),  38  Que.  S.  C.  65. 

Filing  after  tin&e  expired  —  Terms — 
Com.] — If  a  plea  is  filed  after  the  time 
fixed,  without  the  consent  of  the  opposite 
party  or  the  permission  of  a  Judge,  the 
Coart,  upon  motion  of  the  plaintiff,  will 
order  the  defendant  to  pay,  within  a  fixed 
time,  the  costs  occasioned  by  his  default, 
upon  failure  of  which  his  plea  will  be  re- 
garded as  not  filed.  Sun  Life  Assce,  Co.  v. 
Daveluy,  C  Que.  P.  R.  346. 

Forfeitnre  is  distinsiiisl&Altle  ^rom 
prescription  and  may  be  pleaded  by  demurrer. 
Barette  v.  Provincial  Mutual  Benefit  So- 
ciety (1910),  12  Que.  P.  R.  224. 

General  denial — Other  pleas.] — A  spe- 
cial denial  of  all  the  allegations  of  a  declara- 
tion is  a  general  denial,  which  excludes  all 
other  defences,  and  subsequent  pleas  will  be 
stmck  out  on  motion.  Jaboli  v.  Lawande,  9 
Qne.  P.  R.  292. 

Oeneral  denial — Special  plea,] — In  cer- 
tain cases  a  denial  in  the  nature  of  a  general 
denial  may  be  pleaded  with  a  special  defence. 
Suot  v.  Douchet,  3  Que.  P.  R.  137. 


Impertinent  allegations  —  Motion  to 
strike  out — Inscription  in  law.] — It  is  by 
inscription  in  law,  and  not  by  motion,  that 
the  plaintiff  must  proceed  to  have  struck  out 
of  the  defendant's  pleas  allegations  of  fact 
which  do  not  support  the  right  asserted  by 
the  pleas;  a  motion  for  that  purpose  will  be 
dismissed,  without  prejudice  to  an  inscrip- 
tion in  law.  Jacques  v.  Waldt,  10  Que.  P. 
R.  46. 

Inoonsistenoy  —  Denial  —  Subsequent 
allegations.]  —  A  defendant  has  a  right  to 
deny  one  by  one  all  the  paragraphs  of  the 
declaration  and  to  follow  this  denial  by  other 
allegations.  Dansereau  v.  LatreiUe,  6  Que. 
P.  R.  464. 

Inoonsistenoy  —  Settlement — Merits.] — 
A  defendant  who  pleads  the  settlement  of  a 
claim  is  not  prevented  thereby  from  contest- 
ing the  foundation  of  the  claim.  Dubeau  V. 
Nadon,  6  Que.  P.  R.  224. 

Inoonsistent  pleas — Building  contract — 
Particulars.]  —  The  defendants,  sued  with 
others  for  the  price  of  work  done  and  ma- 
terials furnished  in  connection  with  the  erec- 
tion of  a  building  upon  the  property  of  all 
the  defendants,  may  plead  that  they  are  in 
no  way  responsible  to  the  plaintiff;  that  the 
plaintiff  never  did  the  work  mentioned  in  the 
account;  and  that  his  account  is  exorbitant, 
and  the  prices  claimed  therein  are  too  high ; 
and  will  not  be  bound  to  give  particulars  of 
the  last  mentioned  ground  of  defence.  €Hroth6 
V.  Robillard,  7  Que.  P.  R.  375. 

Inoonsistent  pleas — Denial — Payment — 
Set-off.] — A  defendant  may  plead  at  the  same 
time  that  the  debt  sued  for  never  existed  and 
that  it  has  been  extinguished  by  payment  or 
set-off.  Lemoine  v^  Caisse  Oenerale,  23  Que. 
S.   C.   390. 

Inconsistent  pleas  —  Denial — Set-off — 
Election.] — ^A  defendant  who  pleads  set-off, 
however  irregularly,  is  not  thereby  taken  to 
have  admitted  the  allegations  of  the  declara- 
tion.— 2.  In  such  case  the  defendant  cannot 
be  placed  in  the  position  of  having  to  elect 
between  his  denial  of  the  allegations  of  the 
declaration  and  his  plea  of  set-off. — 3.  The 
denial  of  certain  allegations  of  the  declara- 
tion only  does  not  constitute  a  general  denial, 
and,  consequently,  in  accordance  with  the 
terms  of  paragraph  2  of  Art.  202,  G.  P.,  does 
not  exclude  every  other  defence.  PaUiser  Y, 
Duff,  5  Que.  P.  R.  7. 

Inoonsistent  pleas — Denial — Special  de- 
fence.]— ^A  special  denial  of  each  one  of  the 
allegations  of  the  declaration  is  not  a  general 
denial  within  the  meaning  of  Art.  202,  0.  P., 
and  does  not  exclude  another  special  defence. 
Beaulac  v.  Lui^en,  21  Que.  S.  G.  216. 

Inconsistent  pleas — Oeneral  and  special 
— Election.]  —  When  a  defendant  pleads  a 
general  denial  in  the  two  first  allegations  of 
his  plea,  and  then  pleads  specially  in  the  re- 
maining paragraphs,  on  motion  of  the  plain- 
tiff to  reject  the  special  allegations  of  the 
plea,  defendant  will  be  permitted  to  make  op- 
tion within  four  days,  and  if  he  fails  to  do 
so,  the  special  allegations  will  be  struck  from 
the  plea.  Rutherford  v.  Macy,  4  Que.  P.  R. 
326. 
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Inoonsisteat  pleas  —  Cfeneral  denial — 
Bwcluiion  of  confession  and  avoidance,]  — 
Where  the  defendant  pleads  a  denial  that  the 
accident  allefired  by  the  plaintiff  took  place, 
and  that  if  it  did  take  place  it  occurred  by 
reason  of  the  fanlt  of  the  person  injured,  the 
defendant  cannot  have  the  benefit  of  both 
pleas:  Art.  202  C.  C.  P.  McLeod  v.  Mont- 
real Street  Ruj,  Co,,  20  Que.  S.  C.  8. 

Inooaslstent  pleas  —  Chneral  denial — 
Set-off — Payment^ — There  is  jio  incompati- 
bility between  a  plea  by  which  a  defendant 
denies  having  ever  owed  the  plaintiff  the 
sum  demanded,  and  one  by  which  he  pleads 
set-off  of  the  said  sum  if  the  Court  is  of  the 
opinion  that  he  owes  it,  or  payment;  a  de- 
fendant may  plead  these  three  defences  by 
the  same  pleading.  Lemoine  v.  LaCai%»e 
04n6rale,  5  Que.  P.  R.  104. 

ZaoonslsteBt  pleas  —  General  denial — 
Special  allegations.]  —  Where  the  defendant, 
in  his  plea,  begins  by  denying  generally  all 
the  allegations  of  the  plaintiff's  declaration, 
he  is  excluded,  under  Art.  202  of  the  Code  of 
Procedure,  from  proceeding  to  special  allega- 
tions upon  the  facts  of  the  case.  Chapleau  v. 
St,  Louis,  20  Que.  S.  C.  238. 

Inoonsistent  pleas — Ignorance — Set-off.] 
— A  plea  in  which  the  defendant  commences 
by  saying  that  he  is  ignorant  of  the  facts 
alleged  by  the  plaintiff  does  not  hinder  the 
defendant  from  pleading  set-off  at  the  same 
time,  because  the  defendant  must  have  a  cer- 
tain latitude  in  defending  himself,  and  also 
because  everything  which  prevents  the  use- 
less multiplication  of  actions  ought  to  be 
favoured.  Oodhout  v.  McPeak,  20  Que.  S. 
C.  294,  4  Que.  P.  R.  190. 

Inoonslstent  pleas — Method  of  attack- 
ing— Dilatory  exception — Slander — Irrelevant 
plea.] — ^A  dilatory  exception,  and  not  an  in- 
scription in  law,  is  the  proper  remedy  to 
compel  a  party  to  optate  between  different 
paragraphs  of  his  pleading. — 2.  In  a  plea  to 
an  action  in  damages  for  slander,  the  words 
•*e*  qu*i  dit  d  la  pri^e  de  son  cari'^  are 
irrelevant  and  in  no  wise  constitute  a  legal 
justification  in  respect  of  an  action  of  this 
V  nature,  and,  on  an  inscription  in  law,  will  be 
struck  from  the  plea  with  costs.  Bourget  V. 
Lefebvre,  4  Que.  P.  R.  325. 

Ineonslstent  pleas  —  Purchfue  of  liti- 
gious rights — Deposit  of  price.] — A  defend- 
ant, being  sued  by  the  assignee  of  litigious 
rights,  may,  in  a  defence,  in  which  he  con- 
tests the  demand  on  the  merits,  alao  invoke 
the  benefit  of  Art.  1582,  C.  C,  and  deposit 
the  amount  which  he  alleges  to  be  the  price 
of  the  sale  of  such  rights  to  the  plaintiff,  in- 
asmuch as,  by  such  deposit,  he  offers  to  take 
the  plaintiff's  bargain,  and  thereby,  in  effect, 
ceases  to  control  it.  Crevier  v.  Evans,  20 
Que.  S.  C.  179. 

Znoonsisteat  pleas — Striking  out — Elec- 
tion,]— ^Allegations  which  contradict  the  pre- 
ceding allegations  of  the  same  plea,  contain- 
ing admissions,  will  be  struck  out  upon  mo- 
tion of  the  plaintiff,  without  allowing  the  de- 
fendant the  option  of  having  the  preceding 
allegations  struck  out.  Destroismaisons  Y. 
Dominion  Ice  Co.,  4  Que.  P.  R.  368. 


Insoription  in  law^  pleaded  after  pise 
to  tbe  merits— C.  C.  P.  i9i.]— The  in- 
scription in  law  should  precede  the  plea  to 
the  merits :  if  the  defendant  joins  issue  with 
the  plaintiff  upon  the  action  as  it  was  taken, 
and  with  conclusions  appropriate  to  his  con- 
tention, he  cannot  afterwards  inscribe  in 
law  against  one  of  plaintiff's  allegations  and 
ask  for  its  dismissal.  Caisse  v.  Foucresm, 
11  Que.  P.  R.  79. 

Interrogatories  npon  avticalated 
facts — when  answered  by  consent,  by  de- 
fendant's husband,  her  agent,  a  motioQ  will 
not  lie  to  have  them  held  as  admitted.  Imr 
jaerial  Bank  ▼.  MiOette  (1911),  12  Que.  P.  B. 

Intervention  —  Time — Service — Excep- 
tion to  form,] — The  time  for  pleading  is  com- 
puted from  the  day  of  the  service  of  the  in- 
tervention, and  an  exception  to  the  form  of 
the  intervention  must  be  filed  within  three 
days  after  the  service  thereof.  Beauckamp 
y.  Beauchamp,  4  Que.  P.  R.  367. 

Irregnlar  default  note  —  Effect  of— 
vacation,] — If  a  foreclosure  to  plead  has 
been  unduly  entered  during  vacation,  the 
lapse,  after  vacation,  of  the  ordinary  delay 
to  plead  does  not  affect  the  defendant  nntS 
the  plaintiff  has  removed  the  foreclosure. 
Bernard  v.  Carhonneau,  6  Que.  P.  R.  348. 

Irregnlarity  —  Notice  of  action — Went 
of  particularity  —  Explanation  to  form.]  — 
The  defendant  in  an  action  for  damages  in  t 
plea  to  the  merits  alleged  the  irregularity  of 
the  notice  of  action,  without  saying  in  what 
it  consisted : — Held,  that  this  plea  wai  ia 
itself  irregular  and  was  properly  attacked  by 
an  exception  to  the  form.  Jones  v.  Mont- 
real 8  Que.  P.  R.  23. 

Irregnlarii^ — Reply — Waiver.] — ^A  party 
who  has  replied  without  reservation  to  t 
plea  irregularly  filed,  is  considered  to  have 
renounced  the  right  to  take  advantage  of  the 
irregularity.  Bergeron  ▼.  Campeau^  25  Qoe. 
S.   C.   26. 

IrreloTant  allegations  —  Narrative  — 
Striking  out  pleas.  Dominion  Iron  d  Sted 
Co,  v.  Dominion  Coal  Co,,  2  E.  L.  R.  488. 

IrreloTant  plea  —  Negligence  —  Fire- 
Building. ] — In  an  action  for  damages  ajnintt 
an  electric  light  company  for  loes  by  fire  by 
reason  of  defective  wiring  and  excess  of  elee* 
trie  current,  an  allegation  in  the  plea  which 
states  that  the  building  was  refused  as  a  risk 
by  the  insurance  companies,  will  be  struck 
from  the  plea,  on  an  inscription  in  law,  ti 
being  irrelevant  to  the  issue  and  in  no  wise 
supporting  the  conclusions  of  the  plea.  West 
V.  Lachine  Rapids  HydrauUc  d  Land  Cc, 
4  Que.  P.  R.  314. 

Judgment — Promissory  note — Afftdaeit.] 
— Where  a  defendant,  in  his  pleading,  denies 
that  a  promissory  note  signed  by  him  is  the 
consideration  for  a  judgment  whereon  the 
plaintiff  is  suing  him,  such  plea  will  not  be 
struck  out  of  the  record  for  default  of  an 
affidavit  in  support  of  it :  Arts.  208  and  20d, 
C.  P.,  not  being  applicable.  PenfM  v.  Pi§- 
gott,  3  Que.  P.  R.  361. 
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Jury  trial — Joinder  of  issue — Delays — 
Inscription  in  lato--C.  P.  191,  195,  214,  ^^S, 
J^2.'^ — ^If  an  inscription  in  law  and  a  plea 
to  the  merits  have  been  filed  concurrently, 
the  delay  of  30  days  allowed  by  G.  P.  442 
to  have  the  facts  fixed  for  the  jury  does  not 
mn  nutll  the  inscription  in  law  has  been  de- 
termined iClougk  V.  Fahre,  9  Que.  P.  R.  231, 
followed).  O'Brien  v.  Montreal  Light  Heat 
d  Power  Co.  (1909),  10  Que.  P.  R.  348. 


aotioB. — Foreclosure — "Neglect 
to  file  exhibits — Plea  filed  toithout  leave.] — 
The  default  to  file,  with  the  return  of  the 
action,  exhibits  which  are  not  of  a  nature  to 
suspend  the  delay  for  foreclosure,  does  not 
prevent  the  filinj?  of  a  plea,  and  a  plea  filed 
without  leave  will  be  rejected  on  motion  to 
that  effect.  Melancon  y.  Archamhault,  7  Que. 
P.  R.  38. 

Motloii  to  strike  out  —  Particulars — 
Preliminary  exception — Deposit.] — ^A  motion 
to  strike  out  certain  alleviations  of  the  de- 
fence as  foreign  to  the  litigation,  vague,  and 
indeterminate,  and,  as  a  subsidiary  matter, 
for  particulars  of  some  of  such  allegations, 
is  a  preliminary  exception,  and  will  be  dis- 
missed if  it  is  not  accompanied  by  a  deposit. 
Cohen  y.  Lipschitz,  3  Que.  P.  R.  577. 

Motion  to  strike  out  plea — "False, 
ambiguous,  and  framed  to  delay  "—Judgment 
by  default.  Shaw  v.  Brown  (No.  2),  4  E. 
L.  R.  314. 

MotioB  to  strike  out  plea  —  Useless 
sUegation  —  Statement  of  contention.]  —  A 
party  to  an  action  has  no  right  to  demand 
the  striking  out  of  an  allegation  in  a  plead- 
ing (in  this  case  a  plea)  which  is  no  more 
than  a  simple  statement  of  claim  or  con- 
tention, and  which  is  useless  and  inoffensive. 
Fisher  V.  Shapiro,  9  Que.  P.  R.  198. 

Motion  to  strike  out  pleas  —  Action 
for  malicious  arrest — Reasonable  and  prob- 
able cause  —  Explanatory  pleas,]  —  Reason- 
able and  probable  cause  being  a  good  defence 
to  an  action  for  false  and  malicious  arrest, 
pleas  containing  allegations  explanatory  of 
the  reasonable  and  probable  cause  will  not 
be  struck  out  as  irrelevant.  See  Art.  191, 
C.  P.    Hawk  V.  Montreal,  9  Que.  P.  R.  144. 

Municipal  by-Iaur  —  Invalidity — Advice 
of  solicitor.] — It  is  not  lawful  to  plead  in 
attacking  the  validity  of  a  municipal  by-law 
relied  on  by  the  plaintiff,  that  it  was  passed 
contrary  to  the  opinion  of  the  advocate  of 
the  municipality.  Westmount  v.  McKim, 
5  Que.  P.  R.  134. 

CMPer  of  money — Condition — Demurrer.] 
—Offers  of  money  made  in  pleadings  by  vir- 
tue of  Art.  1162,  0.  C,  cannot  be  struck 
oat  on  demurrer. — 2.  Such  offers  may  be 
conditional. — 3.  The  value  of  such  offer  can- 
not be  adjudicated  upon  until  judgment  is 
given  upon  the  merits.  Menier  v.  Whitling, 
2  Que.  P.  R.  387. 

0*er  of  money — Set-off.] — A  defendant 
cannot  plead  that  he  has  offered  the  sum 
demanded  without  alleging  that  he  has  ever 
once  been  ready  to  pay  it  and  renewing  the 
offer  in  his  pleading,  and  such  a  plea  will 
be  struck  out  on  demurrer. — 2.  Allegations 
in  the  defence  seeking  to  set  off  against  the 


plaintiff's  money  demand  under  a  notarial 
instrument  and  a  promissory  note,  a  claim 
by  the  defendant  against  the  plaintiff  for 
unliquidated  damages  arising  out  of  an  en- 
tirely different  transaction,  are  bad  and  will 
be  struck  out  on  demurrer.  King  v.  Lepitre, 
2  Que.  P.  R.  429. 

Possessory  and  petitory  actions — Lis 

pendens — Plea  to  the  merits.] — ^A  possessory 
action  stays  the  action  for  repossession,  and 
so  long  as  an  action  on  disturbance  is  pend- 
ing the  parties  thereto  cannot  revendicate, 
one  from  the  other,  the  immovable  in  dis- 
pute.— ^To  an  action  for  repossession  taken 
under  such  circumstances,  the  defendant  can 
set  up  the  above  defence  as  a  plea  to  the 
merits  of  the  action.  Salois  v.  Brompton 
(1909),  37  Que.  S.  C.  422. 

F^Tiles^d  eommunications.]  —  Cor- 
respondence between  the  head  office  of  a 
bank  and  the  agent  of  a  branch,  prior  to  the 
issue  of  the  writ,  or  the  time  when  informed 
that  an  action  would  be  brought,  are  not 
privileged  communications.  Scott  v.  Union 
Bank  (1909).  14  O.  W.  R.  907,  1  O.  W.  N. 
135. 


—  Written  pleadings — Issue 
poined  —  Jury  trial  —  Special  demand  — 
Delay  to  make  it.] — ^When  the  plea  to  an 
action  contains  new  grounds,  the  issue  is 
joined  by  the  plaintiff's  answer  when  it  con- 
fines itself  to  either  admitting  or  denying 
the  allegations  of  the  plea.  A  general  reply 
on  the  part  of  the  defendant  thereupon  be- 
comes useless  and  will  be  rejected  on  mo- 
tion.— The  option  for  a  jury  trial  made  by 
a  special  demand  within  three  days  after 
filing  of  such  reply,  but  eight  days  after 
issue  was  joined  by  the  answer,  is  too  late 
and  will  be  rejected.  Parke  d  Laurie 
(1910),  19  Que.  K.  B.  478. 

Propositions  of  law  —  Salary — Repre- 
sentations —  Set-off  —  Preuve  avant  faire 
droit.] — The  Court  will  not  strike  out  upon 
demurrer,  legal  propositions  set  forth  in  a 
plea,  which  do  not  require  proof. — 2.  To  an 
action  for  salary  the  defendant  cannot  plead 
that  the  plaintiff  was  engaged  on  certain 
conditions  by  reason  of  representations  made 
by  him,  which  have  since  proved  false.— 3. 
It  is,  however,  not  illegal  to  plead  that  the 
plaintiff  has  not  fulfilled  the  obligations  un- 
dertaken by  him,  and  has  thereby  caused 
damage,  and  to  demand  on  that  account  set- 
off equal  to  the  damage  caused ;  and  preuve 
avant  faire  droit  will  be  ordered  upon  such 
allegations.  Sexton  v.  Violett,  6  Que.  P.  R. 
413. 

Puis  darrein  oontinuanoe — Facts  am- 
ing  since  action  —  Affidavits  —  Documents 
— Judgment.] — The  facts  contained  in  a  plea 
or  a  reply  puis  darrein  continuance  must 
have  arisen  since  the  contestation. — 2.  Such 
a  plea  or  reply  must  be  accompanied  by  an 
affidavit  attesting  the  facts  and  allegations, 
unless  these  facts  are  stated  by  an  authentic 
document.— 3.  A  certified  copy  of  a  judgment 
proves  its  contents,  but  does  not  by  itself 
prove  the  relation  which  exists  between  the 
adjudication  and  the  facts  which  are  set  up 
in  the  proceeding  in  which  it  is  delivered. 
McDonough  v.  Catholic  Institution  of  Deaf 
Mutes,  5  Que.  P.  R.  436. 
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BeloTaney  —  Action  to  set  aside  con- 
tract— Acquiescence.]  —  When  a  plaintiff 
seeks  to  have  a  municipal  contract  set  aside 
as  being  ultra  vires^  it  is  not  irrelevant  for 
the  defendant  to  allege  in  defence  that  the 
plaintiff  actively  and  passively  acquiesced  in 
the  contract  complained  of,  and  permitted 
the  works  to  be  in  large  part  executed.  Beau- 
Uen  V.  8t.  Louis,  8  Que.  P.  R.  290. 

BeTeadioation  —  Set-off  —  Damages — 
Tender.] — In  an  attachment  in  revendica- 
tion  of  movables  sold,  allegations  in  a  plea 
tending  to  set  off  against  the  purchase  price 
damages  arising  from  previous  legal  proceed- 
ings and  seizures,  will  be  rejected  on  in- 
scription in  law. — An  allegation  of  the  plea 
which  sets  forth  an  allegiBd  tender  of  the 
amount  claimed,  is  relevant.  PouUn  v.  £fefe- 
yer,  9  Que.  P.  R.  50. 

Slnple  warrantor  mtiiimoiied  by  the 

warrantee,  may  intervene  and  plead  in  the 
•tead  of  the  warrantee,  and,  in  such  case, 
set  up  against  the  principal  action  not  only 
personal  grounds  of  defence,  but  also  those 
the  warrantee  himself  could  invoke.  0*Hara 
y.  Jasmin  (1910),  39  Que.  S.  G.  182. 

Bpeoial  denial  —  General  denial — Op- 
tion,]— A  special  denial  of  all  the  paragraphs 
of  a  declaration  amount  to  a  general  denial, 
and  if  special  matters  of  defence  are  set 
forth  in  the  following  paragraphs,  the  de- 
fendant will  be  ordered  to  optate  between 
the  general  denial  and  the  special  plea.  Mal- 
lette  v.  Auhrain,  7  Que.  P.  R.  390. 

Strildns  out  —  Demurrable  plea.]  —  A 
plea  which  is  open  to  a  general  demurrer  will 
not  be  struck  out  on  a  summary  application 
under  s.  133  of  the  Supreme  Court  Act;  it 
must  be  demurred  to.  Clark  v.  MiUer,  35  N. 
B.  R.  42. 

Striking  ont  —  Embarrassment — Dupli- 
city— Bail — Equitable  defence.]  —  To  a  de- 
claration for  breach  of  a  limit  bond  given  in 
a  case  wherein  one  of  the  defendants  had  been 
arrested  upon  an  execution  issued  upon  a 
judgment  obtained  in  the  St.  John  City 
Court,  the  defendants  by  a  plea  negatived 
the  jurisdiction  of  such  Court  by  reason  <^ 
the  cause  having  been  tried  and  judgment 
entered  upon  a  day  upon  which  the  Court 
was  not  authorised  by  law  to  sit,  of  which 
trial  and  entiy  of  judgment  the  defendant  had 
no  notice: — Held,  that  the  plea  should  not 
be  struck  out  as  embarrassing;  if  it  were 
bad  in  substance,  the  plaintiff  should  demur. 
— 2.  To  the  same  declaration  the  defendants 
pleaded  on  equitable  grounds  that  the  note 
upon  which  the  original  action  was  brought 
in  the  City  Court  had  been  paid;  that  the 
plaintiff,  notwithstanding  payment,  retained 
the  note  in  his  possession,  and  fraudulently 
obtained  judgment  thereon  in  the  City  Court ; 
that  the  defendant  was  an  official  Court 
stenographer  and  was  privileged  from  arrest 
on  civil  process  while  in  the  performance  of 
his  civil  duties,  yet  the  plaintiff  caused  him 
to  be  arrested  while  he  was  performing  such 
duties;  that  the  defendant  only  went  beyond 
the  limits  assigned  in  the  bond  when  he  was 
compelled  to  do  so  in  order  to  perform  his 
official  duties : — Held,  that  this  plea  was  bad 
as  being  both  embarrassing  and  double. — 
Semble,  that  bail  cannot  by  plea  take  advan- 
tage of  matters  forming  grounds  for  equit- 


able relief,  but  should  apply  to  the  Court  by 
motion.    Dibblee  v.  Fry,  35  N.  B.  R.  109. 


Btrildnc  ont  allocations  in  —  Pre- 
liminary objection — Deposit.] — A  motion  for 
the  rejection  of  certain  allegations  <^  a  plea, 
and  that  the  defendant  be  ordered  to  furniih 
certain  details,  is  oi  the  nature  of  a  prelim- 
inary exception,  and  will  be  rejected  if  not 
accompanied  by  a  deposit  Clermont  v.  BUo- 
deau,  7  Que.  P.  R.  68. 

Striking  ont  as  f also — ^Action  for  dam- 
ages for  illegal  destruction  of  liquor— Plet 
denying  title  and  value.  Totonshend  v.  BeA- 
uHth,  1  E.  L.  R.  19& 

Striking  ont  as  falso.  McLaugMk 
Carriage  Co,  v.  Borden,  1  B.  L.  R.  86. 

Snbniission  of  rights — IjOw  stamps.]^ 
A  declaration  of  a  defendant  that  he  submits 
his  rights  to  the  Court,  especially  if  accom- 
panied by  documents  in  support  of  it,  is  s 
pleading,  and  will  be  set  aside  if  it  is  not 
stamped  as  such.  Dagenais  v.  Desnoyen,  5 
Que.  P.  R.  384. 

Snbstitntos.l — In  an  action  brought  by 
one  of  the  substitutes,  founded  on  the  gift 
as  his  title,  the  nullity  of  the  substltutioii, 
for  want  of  publication  and  transcriptioD 
(insinuation)  of  the  deed,  being  absolute,  the 
defendant  is  not  bound  to  invoke  it  by  spe- 
cial plea,  but  may  do  so  at  the  hearing  oo 
the  merits,  under  a  plea  of  general  issue,  8i. 
Denis  V.  Trudeau  (1909),  18  K.  B.  434. 

Timo  for  lllinc — Automatic  foredosufs 
on  default — Certificate  of  protJkoootsfr— Fo- 
cation — Relief  from  foreclosure  —  Eg  parts 
judgment.] — Foreclosure  being  no  longer  sB 
acte  of  the  Court  granted  on  applicatkn 
therefor,  but  taking  place,  at  the  expiratioo 
of  the  delay  to  plead,  by  sole  operation  of 
law,  under  Art.  207,  C.  P.,  a  certificate  there- 
of, when  incurred  before  the  30th  June,  may 
be  validly  given  by  the  prothonotary  between 
that  date  and  the  1st  September,  notwith- 
standing Art.  10,  C.  P.— 2.  A  defendant,  who 
is  foreclosed  from  pleading,  cannot,  by  any 
act  or  proceeding  of  his  own,  such  as  tende^ 
ing  a  confession,  or  filing  a  plea,  relieve  him- 
seU  therefrom,  and  the  plaintiff  cannot,  ther^ 
by,  be  prevented  from  proceeding  to^jods* 
ment  ex  parte.  Skinner  T.  Cmriis,  17  Qw. 
K.  B.  477. 

Timo  for  ploaiUng— If otion  for  porUeO' 
lars  —  Good  faith  —  Stay  of  time  runnis9-i 
— Every  proceeding  taken  in  good  faith,  al- 
though it  has  not  absolutely  the  character  d 
a  preliminary  exception,  is  a  preliminar/ 
ground  of  contestation.  e.g.,  a  motion  for 
particulars,  and  it  has  the  effect  U  ttajh 
ing  the  time  for  pleading.  Blais  v.  AM, 
9  Que.  P.  R.  390. 

Timo  to  pload.] — Where  defendant  swore 
it  was  necessary  to  obtain  informatioo  from 
a  party  in  U.  S.  to  enable  him  to  plead,  ht 
was  given  two  months  in  which  to  plead  on 
the  usual  terms.  Hodson  ▼.  Dmwson  (1867). 
Pet.  P.  B.  I.  R.  191. 

Trespass  —  Boundaries  —  Settl^tenP- 
Reference  to  land  surveyor,] — In  an  actjos 
for  trespass,  if  the  defendant  alleges  aa 
agreement  between  the  parties  as  to  bound- 
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mries,  he  must  set  forth  that  an  alleged  refer- 
ence to  a  land  surveyor  was  to  be  a  method 
of  settlement  of  the  trespass  complained  of, 
or  of  the  action  as  to  costs.  Des^ve  Y.  Roy, 
9  Que.  P.  R.  238. 

See  Defamation  —  Landlobd  and  Ten- 
ant —  Linoious  Rights  —  Notice  of  Ac- 
tion— Wabbanty — Wat. 


13.   Rejoindeb. 

Admiaaloa  or  denial  —  Ignorance  — 
Amendment]  —  Each  party  must  reply  spe- 
cially and  categorically  to  the  allegations  of 
the  opposite  party,  either  by  admitting  or 
denying  them,  or  by  declaring  that  he  is 
ignorant  of  them.  But,  on  a  motion  to  re- 
ject an  allegation  of  the  replication  to  the 
answer  to  plea,  the  defendant  will  be  per- 
mitted to  produce  a  new  allegation.  Vipond 
T.  Kilbum,  4  Que.  P.  R.  316. 


I.]  —  A  rejoinder  in  which  a 
defendant  denies  all  the  new  facts  alleged  in 
the  reply  of  the  plaintiff  and  which  do  not 
corroborate  the  ^legations  made  in  the  de- 
fence, is  too  yague  and  will  be  struck  out  on 
motion.    Rousseau  v.  King,  2  Que.  P.  R.  40S. 


14.   Reply. 

AbandoniiMat  of  portion — Inscription 
in  law — Practice.} — A  party  who  has  filed  a 
discontinuance  of  certain  paragraphs  of  his 
reply,  against  which  his  opponent  had  made 
an  inscription  in  law,  cannot  inscribe  the 
case  for  proof  and  hearing  before  acte  is 
given  of  his  discontinuance.  McKeown  v. 
Wright,  8  Que.  P.  R.  137. 

Aeoeptanoo     of     money     paid     into 

Court  —  Notice  —  Costs  —  Order  XXII., 
Rule  6.    MiUer  v.  Archibald,  40  N.  S.  R.  611. 


—  Full  Court— Statute  of 
Limitations.] — The  full  Court  has  power  to 
allow,  on  terms,  an  amendment  for  the  first 
time  of  a  pleading  by  setting  up  a  fact  which 
would,  if  proved,  be  a  good  answer  to  a  plea 
of  the  Statute  of  Limitations.  Jones  ▼. 
Davenport,  7  B.  C.  R.  452. 


i.] — To  an  action  of  assumpsit 
the  defendant  pleaded  payment.  The  plain- 
tiffs reply  contained  allegations  to  the  effect 
that  the  defendant  bad  definitely  acknow- 
ledged the  balance  sued  for,  and  had  agreed 
that,  if  he  should  fail  to  make  any  monthly 
payment  within  three  days  after  it  should 
become  payable,  the  entire  balance  should  be 
immediately  exigible: — Held,  that  the  allega- 
tions were  relevant,  and  were  not  such  as 
should  have  been  made  in  the  declaration. 
Sess  V.  Candlish,  17  Que.  S.  C.  Id4. 

B.  C.  Bnle  168 — "New  points  raised  on 
appeal — Condition  precedent.]  —  The  B.  C. 
Supreme  Court  Rule  168  provides  that  "  any 
condition  precedent,  the  performance  of  which 
is  intended  to  be  contested,  shall  be  distinctly 
specified  in  his  pleadings  by  the  plaintiff  or 
defendant  (as  the  case  may  be),  and,  sub^ 
jecc  thereto,  an  averment  of  the  performance 
or   occurrence    of    all    conditions    precedent, 


necessary  for  the  case  of  the  plaintiff  or 
defendant,  shall  be  implied  in  his  pleadings.*' 
In  an  action  for  trespass  and  a  mandatory 
Injunction,  the  defendants  pleaded  the  right 
of  entry  under  a  private  Act,  and  the  con- 
sent or  acquiescence  of  the  plaintiffs.  The 
plaintiffs  replied  setting  up  the  failure  of  the 
defendants  to  comply  with  certain  conditions 
precedent  to  the  exercise  of  the  privileges 
claimed,  but  did  not  set  up  another  condition 
precedent  upon  which  the  judgment  appealed 
from  proceeded,  though  it  was  not  referred 
to  at  the  trial : — Held,  Killam,  J.,  contra, 
that  the  Rule  refers  rather  to  cases  founded 
on  contracts  than  to  those  where  statutory 
authority  is  relied  upon,  and  that  the  plain- 
tiffs need  not  have  replied  as  they  did,  but 
having  done  so  without  setting  up  the  con- 
ditions specially  relied  upon  in  appeal,  there- 
by possibly  misleading  the  defendants,  they 
were  properly  punished  by  the  Court  below 
by  being  deprived  of  their  costs  in  appeal. — 
Per  Killam,  J.,  it  was  improper  for  the  Court 
appealed  from  to  allow  the  absence  of  proof 
to  be  set  up  for  the  first  time  on  the  appeal. 
Judgment  in  10  B.  C.  R.  361,  varied.  Sam- 
don  Waterworks  d  Light  Co,  v.  Byron  N. 
White  Co.,  35  S.  C.  R.  309. 

Close  of  pleadinsa — Joinder — Necessity 
for  filing — Motion  for  nonsuit — Costs.]  — 
A  motion  for  judgment  as  in  case  of  a  non- 
suit for  not  proceeding  to  trial  after  issue 
joined,  according  to  the  course  and  practice 
of  the  Court,  was  met  by  an  affidavit  made 
on  behalf  of  the  plaintiff  shewing  that  no  re- 
plication or  joinder  of  issue  had  been  filed. 
The  defendant  in  reply  proved  that  a  joinder 
of  issue  had  been  served  in  compliance  with 
a  demand  of  replication  made  by  him,  and 
urged  that  it  would  be  permitting  the  plain- 
tiff to  take  advantage  of  his  own  wrong  if 
this  motion  were  refused  on  account  of  the 
plaintiff's  neglect  in  filing  the  joinder:  — 
Held,  that  the  motion  must  be  refused,  be- 
cause the  cause  is  not  at  issue  until  the  join- 
der is  filed  as  well  as  served.  Parties  are 
not  only  at  liberty  to  search  to  see  whether 
or  not  pleadings  have  been  filed,  but  are  en- 
titled to  a  fee  for  so  doing.  Moreover,  as  a 
fee  is  payable  to  the  Crown  for  the  filing  of 
such  papers  as  replications  and  joinders,  it 
would  be  a  fraud  on  the  revenue  to  permit 
parties  to  proceed  without  filing  and  paying 
the  fee.  As  the  plaintiff's  course  was  open 
to  objection,  he  should  be  deprived  of  his 
costs  upon  dismissal  of  this  motion.  Gal- 
lagher V.  Wilson,  21  C.  L.  T.  54. 

Consideration  —  Departure.] — A  party 
who  sues  on  a  writing  alleged  to  have  been 
given  in  execution  of  a  natural  obligation, 
cannot,  in  reply  to  a  plea  of  no  considera- 
tion, set  out  a  wholly  distinct  and  additional 
consideration ;  and  the  paragraphs  of  his 
reply  relating  thereto  will  be  rejected  on  mo- 
tion.   BruU  V.  BruU,  5  Que.  P.  R.  263. 

Contract  —  Lease  or  sale — Amplification 
of  plea.] — If  a  party,  in  his  plea,  calls  a 
certain  contract  a  lease,  and  the  plaintiff,  as 
his  answer,  sets  up  that  it  is  a  sale,  the  de- 
fendant may,  in  bis  replication,  allege  that 
it  is  inmiaterial  whether  the  writing  is  in- 
terpreted as  a  lease  or  as  a  sale. — 2.  A  rei>- 
lication  cannot  set  up  in  detail  allegations 
already  set  up  in  a  plea;  such  allegations 
being   either   useless    or   irregularly    pleaded 
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in    a    replication.       Miffneron    v.    WiUiamM 
Manufacturing  Co,,  5  Que.  P.  R.  226. 

Delivery  after  time  alloivied  by 
Bnlot — Validity.] — A  reply  delivered  more 
than  eight  days  after  the  delivery  of  the  de- 
fence, without  any  order  extending  the  time, 
is  not  a  bad  pleading,  and  cannot  be  set 
aside  for  that  reason  alone,  at  least  if  no 
further  step  has  been  taken  by  the  defendant 
before  delivery  of  the  reply.  Clarke  v.  Faw- 
cett,  5  W.  L.  R.  322,  6  T.  L.  R.  288. 

Delivery  after  time  expired — Motion 
to  set  aside — ^Practice.  Carke  v.  Fawceti 
(N.W.T.),  5  W.  L.  R.  322. 

Departure  —  Contract  —  Repudiation — 
Reformation,]  —  The  plaintiffs  alleged  that 
they  supplied  the  defendants,  under  an  agree- 
ment, with  patent  brakes  for  use  on  their 
railway,  and  that  the  defendants  altered 
them  and  infringed  their  patent.  The  de- 
fendants alleged  that  they  had  a  right  under 
their  agreement  with  the  plaintiffs  to  do  what 
they  had  done.  The  plaintiffs,  by  their  reply, 
denied  any  such  agreement,  and  alleged  that 
if  the  written  agreement  did  give  any  such 
right,  it  was  not  the  true  agreement,  and 
they  asked  to  have  it  reformed : — Held,  that 
there  was  no  departure  in  the  reply;  for 
the  fact  that,  by  mutual  mistake,  the  written 
agreement  did  not  set  forth  the  true  agree- 
ment between  the  parties  in  this  particular 
respect  was  a  perfectly  good  answer  to  the 
plea  of  the  agreement,  and  it  was  not  neces- 
sary that  the  agreement  should  be  actually 
corrected  before  the  mistake  could  operate 
as  an  answer  to  its  terms : — Held,  also,  that, 
even  if  the  portion  of  the  agreement  upon 
which  the  defendants  relied  was  contained 
in  the  same  instrument  as  the  "  agreement  '* 
mentioned  in  the  statement  of  claim,  the 
plaintiffs  might,  consistently  with  their  re- 
lying upon  one  part  of  it,  ask  to  have  an- 
other part  reformed.  MacLaughlin  v.  Lake 
Erie  d  Detroit  River  Rw.  Co.,  21  C.  L.  T. 
405,  2  O.  L.  R.  151. 

Departure.] — Issue  having  been  joined 
by  the  defence,  the  plaintiff  cannot  in  reply- 
ing bring  forward  new  facts  to  add  them  to 
his  demand.  Lapointe  v.  Carpenticr,  3  Que. 
P.  R.  141. 

Departure  —  Nero  facta.] — Issue  being 
joined  by  the  claim  and  the  defence,  when 
the  latter  does  not  raise  new  facts,  a  reply 
alleging  new  facts  will  be  struck  out  on  mo- 
tion.   HShert  v.  O'Brien,  10  Que.  P.  R.  108. 

Departure  —  Neto  facta — Jurisdiction  of 
Court,] — ^A  plaintiff  may  not  in  a  reply  to  a 
declinatory  exception  allege  new  facts  which 
support  the  cause  of  action,  and  which 
should  have  been  set  out  in  the  declaration, 
in  order  to  uphold  the  jurisdiction  of  the 
Court.  Forman  v.  Marchand,  8  Que.  P.  R. 
164. 

Departure  —  New  title.] — The  plaintiff, 
in  his  reply,  cannot  abandon  the  original 
claim  that  he  was  vendor  of  a  piano  and 
substitute  a  new  title,  that  of  transferee  of 
the  piano.  Hurteau  v.  Dupuis,  7  Que.  P.  R. 
371. 

Departure  —  Rejoinder.]  —  The  Court 
will  allow  a  defendant  to  allege  new  facts  in 


his  reply  if  they  are  necessary  for  the  trial 
of  the  cause ;  the  opposite  party  will  then  be 
allowed  to  rejoin  specially  to  such  new  allega- 
tions. 8i.  Lambert  y.  Barsalou,  8  Que.  P.  R. 
49. 

Departure  —  Striking  out  —  Demnmr 
ore  tenu9  —  Particulars  —  Bstopp^—Dtei 
— Cutting  down  —  Evidence.] — ^A  pleading 
cannot  be  struck  out  on  summary  applica- 
tion on  the  ground  that  it  is  bad  in  law,  nn- 
less  it  discloses  no  reasonable  cause  of  action 
or  answer  (R.  151),  or  is  so  framed  as  to 
prejudice,  embarrass,  or  delay  the  fair  trial  of 
the  action  (R.  127),  but  the  opposite  party 
may  raise  the  point  of  law  under  Rule  149, 
or  the  Court  or  Judge  may  under  Rule  251 
direct  the  question  of  law,  if  there  appear 
to  be  one  to  be  raised  by  special  case  or  in 
such  other  manner  as  the  Court  or  Judge  may 
deem  expedient ;  or  semble,  the  opposite  party 
may  take  the  point  at  the  trial  though 
it  has  not  been  otherwise  previously  taken. 
Even  assuming  that  English  Order  Id,  r.  6 
(Mar.  R.  202),  is  in  force,  before  an  applir 
cation  to  strike  out  a  pleading  for  want  of 
particulars  can  be  made,  an  application  mast 
first  be  made  for  further  and  better  particu- 
lars under  R.  212.  Upon  such  an  applica- 
tion, the  Judge  may  impose  the  term  that  if 
the  particulars  ordered  are  not  furnished, 
the  pleading  shall  be  struck  out  Where 
the  statement  of  claim  is  set  up  a  case  for 
reformation  of  a  document  on  grounds  otlier 
than  that  of  fraud,  and  by  the  reply  fraud 
was  set  up,  it  was  held  that  the  reply  was 
bad  in  law,  under  Rule  117,  as  being  a  de- 
parture : — Held,  as  against  the  objection  that 
the  plaintiff  was  estopped  by  the  recitals  and 
other  statements  in  the  deed,  of  which  he 
sought  reformation,  that  parol  evidence  to 
shew  that  a  conveyance  absolute  on  its  face 
was  intended  to  take  effect  as  a  mortgage 
only,  is  admissible,  but  that  such  evidence 
must  be  of  the  clearest,  most  conclusi?e,  and 
unquestionable  character.  The  eridence  on 
the  plaintiff's  behalf  was  in  this  case  held 
to  be  sufficient  to  establish  the  plaintiifs 
case.  Boardman  v.  HandUy,  4  T.  L.  R  267. 

Departure  —  Succession  —  Confemom 
of  judgments  in  pari — Set-off.] — A  plaintiff 
who  sues  as  heir  of  his  father,  and  assignee 
of  his  co-heir,  and  donee  of  his  motiier 
(whose  title  he  does  not  mention),  cannot, 
in  reply  to  a  plea  of  set-off,  following  a  part 
confession  of  a  judgment,  allege  that  there 
was  community  of  property  between  bis 
father  and  mother,  and  tiiat  in  ccmseqnence 
the  confession  of  judgment  was  insuffident 
Ranson  v.  Caty,  8  Que.  P.  R.  180. 

Departure    from    deelaratioa.]  —  A 

plaintiff  cannot,  by  a  special  reply,  remodd, 
complete,  or  modify  his  declaration.  WaOeer 
V.  Lamoureuw,  21  Que.  S.  C.  492. 

Falsity  of  quittaaoe  pleaded  —  /*- 

scription  en  fauw,] — To  a  plea  of  payment 
based  upon  a  notarial  quittance  the  plaintiff 
may  reply  that  the  quittance  is  false,  and 
this  although  the  falsity  cannot  be  proved 
without  an  inscription  en  faux.  McCarthy 
V.  Laviolette,  5  Que.  P.  R.  87. 

Cfrrounds  of  original  elaian — Motion — 
Demurrer.] — ^The  plaintiff  in  his  reply  to  a 
plea  of  the  defendant  loust  confine  himsdf 
to  setting  up  grounds  gomg  to  shew  that  the 
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plea  is  not  sustainable,  and  must  not  allege 
gronnds  tending  to  augment  or  reinforce  his 
claim. — 2,  The  fact  that  allegations  neces- 
sary to  sustain  the  claim  are  made  in  the 
reply,  instead  of  being  in  the  declaration, 
must  be  invoked  by  motion  and  not  by  de- 
murrer.— 3.  Nevertheless,  a  demurrer  may  in 
certain  cases  be  treated  as  a  motion.  Fow  Y. 
Morris,  4  Que.  P.  R.  345. 

TwnlHclenoy  of  pajriiovlars  —  Excep- 
tion to  the  form — Demurrer.] — ^An  inscrip- 
tion in  law  does  not  lie  against  a  reply  to 
a  plea  in  which  the  details  are  insufficient. 
An  exception  d  la  forme  is  the  proper  re- 
course.— 2.  An  allegation  of  a  reply,  insuffi- 
cient in  itself  to  displace  the  plea,  but  which 
tends  to  prove  the  truth  of  the  plaintiff's 
action,  will  not  be  dismissed  on  inscription 
in  law.    Vipond  v.  Kilhum,  4  Que.  P.  R.  376. 

Iaterr«ntiom  —  Supplementing  petition 
— Exception  to  form.] — ^A  reply  to  an  in- 
tervention containing  conclusions  which 
should  have  been  made  in  the  petition  for 
a  writ  of  mandamus^  is  irregular. — 2.  Such 
a  reply  should  be  attacked  by  exception  to 
the  form,  and  not  by  demurrer.  Grier  v. 
David,  4  Que.  P.  R.  373. 

Joinder  —  Denial — Fresh  allegations,] — 
A  party  who,  by  his  reply  to  a  plea,  joins 
issue  upon  one  allegation  of  such  plea,  and 
denies  all  the  others  one  by  one,  has  the 
right  in  such  reply  also  to  make  new  allega- 
tions. Provincial  Bank  of  Canada  v.  Lacerte, 
4  Qne.  P.  R.  292. 

IiOATo  to  dellTor  —  Time  —  Jury  notice 
—  Discretion  —  Notice  of  trial  —  Close  of 
pleadings.]  —  W!iere  an  order  was  made 
by  the  Master  in  Chambers  allowing  the 
plaintiff  to  deliver  a  reply  after  the  regular 
time  for  replying  had  expired,  a  Judge  re- 
fused to  interfere  with  the  discretion  exer- 
cised, although  the  reply  was  open  to  the 
objection  that  all  that  it  sought  to  put  in 
issue  was  already  in  issue  by  the  statement 
of  defence,  the  purpose  being  to  enable  the 
plaintiff  to  file  a  jury  notice,  and  the  case 
being  one  in  which  the  plaintiff  should  be 
allowed  to  file  a  jury  notice  and  thus  leave 
it  to  the  discretion  of  the  Judge  at  the 
trial  to  say  whether  it  should  be  tried  with 
or  without  a  jury.  The  pleadings  were  not 
closed  until  the  lapse  of  four  days  (excluding 
the  Christmas  vacation)  after  the  delivery 
of  the  reply,  or  until  the  defendants  had 
joined  issue;  and  a  notice  of  trial  given 
before  the  lapse  of  that  time,  and  without 
a  joinder  of  issue  having  been  delivered,  was 
irregular;  and  the  Judge  had  no  power  to 
allow  the  notice  of  trial  thus  irregularly  given 
to  stand.  Rules  257.  258.  262.  considered. 
Qua  V.  Canadian  Order  of  Woodmen  of  the 
World,  23  C.  L.  T.  51,  5  O.  L.  R.  51,  2  O. 
IT ,  R.  8. 

Iioave  to  reply — Time  expired — Merits.] 
— ^Decision  of  Henry,  J.,  19  C.  L.  T.  400,  re- 
versed, on  the  ground  that  he  acted  on  a 
wrong  principle  in  refusing  the  plaintiff  leave 
to  reply.  The  plaintiff  should  have  been  al- 
lowed to  take  the  $1  out  of  Court  and  pro- 
ceed to  trial  to  see  if  she  were  entitled  to  any 
more.    Miller  v.  Archibald,  20  C.  L.  T.  136. 

Motion  to  strike  ont — Departure — In- 
consistent pleading.  Dufferin  v.  Wellington, 
9  O.  W.  R.  262. 


Motion  to  strike  ont  last  four  para- 
graphs as  embarrassing,  or  to  amend 
them — In  substance  equivalent  to  a  state- 
ment of  claim  in  an  action  to  have  an  award 
set  aside  or  in  an  action  by  insurance  com- 
pany to  have  award  declared  binding  on 
plaintiffs — ^Amendments  ordered  —  Particular 
— ^Defendant  to  have  week  to  rejoin — Costs  to 
defendants  in  any  event.  Oreat  Northern 
Elevator  Co,  v.  Manitoba  Assurance  Co, 
(1911),  18  O.  W.  R.  907,  2  O.  W.  N.  926. 

ITeslie^noe  —  Denial  —  Reiteration,] — 
In  an  action  for  damages  caused  by  an 
automobile  going  at  an  imprudent  rate  of 
speed,  the  plaintiff  may  meet  allegations  of 
the  defence  stating  that  it  was  only  going  at 
3  miles  an  hour  and  was  stopped  immediately 
after  the  accident,  by  stating  the  rate  of 
speed  at  which  the  automobile  was  going, 
and  asserting  that  it  was  not  under  control. 
Abrahamson  v.  Yuile,  7  Que.  P.  R.  61. 

New  facts — Departure.]  — The  plaintiff 
in  his  reply  to  the  defence  must  confine 
himself  to  what  is  strictly  in  reply;  he  may 
not^  add  to  his  original  claim  nor  allege  facts 
which  should  have  been  set  up  in  the  de- 
claration or  which  might  serve  as  a  basis 
for  another  action.  Jobin  v.  RainvUle,  5 
Que.  P.  R.  93. 

Parties  —  Departure — New  action — Sub- 
stitution.]— In  an  action  based  upon  an  act 
of  obligation  executed  in  favour  of  the  cura- 
tor to  a  substitution  and  of  three  heirs,  and 
brought  by  one  of  the  heirs  and  otiier  per- 
sons whose  rights  as  creditors  are  not  parent 
title,  set  up  the  title  of  these  persons,  a  plea 
of  the  absence  from  the  recoid  of  the  cura- 
tor and  two  of  the  heirs,  and  of  the  presence 
as  plaintiffs  of  persons  without  apparent 
title,  set  up  the  title  of  these  persons,  and 
such  part  of  the  reply  will  be  struck  out  on 
motion  as  tending  to  reconstitute  the  action. 
Desrivi^res  v.  Delaney,  3  Que.  P.  R.  384. 

Begnlarity  —  Title  to  land — Assignment 
of  mortgage  —  Attacking.]  —  The  state- 
ment of  claim,  in  an  action  for  a  declaration 
that  the  plaintiff  was  entitled  to  a  share  in 
certain  lands  and  to  recover  possession,  al- 
leged that  the  defendant  society  were  in 
possession  of  the  whole  of  the  lands  and  in 
receipt  of  the  rents  and  profits,  under  a 
mortgage  of  a  share  or  interest  therein  made 
by  two  of  the  remaining  defendants,  who 
derived  their  title  from  the  plaintifiTs  father 
or  some  of  his  heirs.  The  defendant  society 
sought  to  defend  their  possession  and  to  hold 
the  rents  and  profits  by  setting  up  in  their 
statement  of  defence  the  assignment  to  them 
of  a  mortgage  made  by  the  plaintiff's  father. 
The  plaintiff  replied  that  there  was  no  con- 
sideration for  the  assignment  of  such  mort- 
gage, and  that  the  alleged  assignor  was  at  the 
time  of  making  it  of  unsound  mind,  to  the 
knowledge  of  the  defendant  society: — Held, 
that  the  reply  raised  an  issue  which  the 
plaintiff  was  entitled  to  have  tried,  and  it 
was  not  irregular  or  improper  to  raise  it 
at  that  stage.  Smith  v.  Smith,  21  C.  L.  T. 
531,  2  O.  L.  R.  410. 

Replication  —  Demand — Leave  to  plead 
and  demur — Time — Replevin.]  —  Where  a 
plaintiff  has  been  served  with  a  demand  of 
replication,  and  has  afterwards  obtained  an 
order  allowing  him  to  plead  and  demur  at  the 
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same  time  to  the  defendant's  pleas,  he  must 
do  both  within  the  time  allowed  by  the  de- 
mand. If  a  replication  is  served  within  sach 
time,  and  a  demurrer  after  it  has  expired, 
the  latter  will  be  set  aside.  In  replevin  the 
time  for  the  plaintiff  to  reply  to  the  defend- 
ant's pleas  is  ten  and  not  twenty  days.  MaC' 
monagle  v.  Camphetl,  36  N.  B.  R.  468. 

Settlement  of  aetion.]  —  A  settlement 
of  the  cause  entered  into  between  the  parties 
thereto  cannot  be  set  up  by  way  of  a  supple- 
mentary reply.  A  motion  for  leave  to  file 
such  a  reply  will  be  dismissed  with  costs. 
Oilhert  v.  Tremblay,  4  Que.  P.  R.  438. 

Strildiis  out  —  EmharrassmetU,}  —  De- 
tinue for  an  engine.  The  defendants  justified 
under  a  writ  of  attachment  against  the  goods 
of  F.,  an  absent  or  absconding  debtor,  the 
engine  being  seized  as  F.'s  property,  and 
also  under  execution  against  the  goods  of 
F.  The  plaintiff  replied  (4)  that  when  the 
writ  of  attachment  was  issued  F.  was  not 
an  absent  or  absconding  debtor;  (5)  that 
the  summons  and  attachment  were  never  per- 
sonally served  upon  F.,  who  did  not  owe 
the  defendants  the  whole  amount  of  their 
judgment,  and  that  such  judgment  was  ob- 
tained by  collusion  with  F. ;  (6)  that  the 
judgment  was  paid  before  this  action;  (7) 
that  since  the  recovery  of  the  judgment  large 
sums  had  been  paid  by  F.  which  had  not 
been  credited  thereon,  and  F.,  in  addition, 
gave  the  defendants  certain  stock  as  collateral 
security  for  all  sums  due,  which  stock  should 
have  been  sold,  and  would,  if  sold,  have 
yielded  sufficient  to  pay  all  amounts  due. 
These  paragraphs  of  the  reply  having  been 
struck  out  by  order  as  irrelevant  and  tending 
to  prejudice,  embarrass,  and  delay  the  fair 
trial  of  the  action : — Held,  that  the  order  was 
wrong  as  to  the  4th,  5th,  and  6th  paragraphs, 
but  right  as  to  the  7th.  Leonard  v.  Sweet, 
33  N.  S.  R.  197. 

Vas^eaess  —  Striking  out.] — A  general 
rejoinder  denying  all  and  every  of  the  new 
facts  alleged  in  a  special  reply,  in  so  far  as 
they  contradict  those  of  the  defence,  will, 
upon  motion,  be  struck  out  of  the  record. 
Rousseau  v.  King  (1899),  G.  C.  Q.  3901, 
followed.  Lemay  v.  Nadeau,  3  Que.  P.  R. 
120. 


15.  Statement  of  Claim. 

Aotiom — Leave  to  sue — Granted  by  Master 
in  Ordinary — Motion  to  set  aside  order  and 
to  strike  out  statement  of  claim— Grounds 
alleged  irregularity — ^Application  dismissed — 
Leave  given  plaintiff  to  amend  statement  of 
claim  and  add  insolvent  company  as  party 
plaintiff — Costs  in  cause.  Clarkson  v.  Lin- 
den (1910),  17  O.  W.  R.  689,  2  O.  W.  N. 
379. 

Aotiom  by  creditor  in  name  of  as- 
signee— Claim  for  payment  of  debt  to  credi- 
tor—Venue. Tierney  v.  Slattery,  7  O.  W.  R. 
489. 

Aetion  by  ratepayer  against  n&nniei- 
pal  corporation  —  Parties — ^Attorney-Gen- 
eral —  Expenditure  of  municipal  funds  — 
Local  improvements  —  Improper  joinder  of 
causes  of  action  —  Contractors  —  Joinder 
of,  as  defendants.  Bowman  y.  Toronto,  12 
O.  W.  R.  1059. 


Aetion  for  daw  ages  for  breasb  ef 
eontraet  by  brokers  to  pnrcbase  and 
deliTor  ■hares — No  allegation  of  tender  or 
payment  of  price  —  Amendment  CoOkr  t. 
Heintz,  8  O.  W.  R.  632. 

Aetion  for  libel — ^Against  newspaper^ 
Notice  of  action — Statement  of  daim— Mo- 
tion to  strike  out  portions  of,  aa  inrelevaat 
and  embarrassing  —  Blaster  in  ChanriMXi 
granted  order,  holding  that  the  pleadings  ereo 
if  true  did  not  come  within  Con.  Role  268 
— Plaintiff  given  leave  to  amend — ^Defend- 
ants to  have  week  to  plead  thereafter— 
Costs  of  motion  to  defendants  in  caoK. 
Natural  Resources  v.  Saturday  Night  (1911), 
18  O.  W,  R.  226.  2  O.  W.  N.  723. 

Aetion  on  *'  lien  note  '* — Consideration 
—  Particulars  —  Interest — Motion  to  strike 
out  pleading  —  Embarrassment.  McLeod  v. 
Delaney  (N.W.T.),  3  W.  L.  R.  32L 


Aetion  transferred  fron  DlTisUa 
Conrt — ^Plaintiff  not  confined  to  claims  witii- 
in  jurisdiction  of  Division  Court  Oage  t. 
Nash,  13  O.  W.  R.  461. 

AllesAtion     of     inuaaterial    fact  — 

Striking  out— Rule  268— Evidence. 
V.  Toronto  Rw,  Co,,  5  O.  W.  R.  8& 


AllesAtion  of  nuiterial  faet.]— Where 
the  failure  to  prove  a  fact  will  cause  the 
action  to  fail,  that  fact  is  a  material  ose 
upon  which  the  plaintiff  relies,  and,  under 
Rule  306  of  the  King's  Bench  Act,  R.  S.  M. 
1902,  c.  40,  should  be  set  out  in  the  state- 
ment of  claim.  Makarsky  v.  Canadian  Psei- 
fie  Rw.  Co.,  16  Man.  L.  R.  53. 

AltematiTe  olaim  —  BmharrassmeDt— 
Partnership.  Hives  v.  Pepper,  6  O.  W.  B. 
713. 

AltematiTe  olaim — Sale  or  conversion 
—Doubtful  facts.  Leader  v.  SiddaU,  1  0. 
W.  R.  337. 


—  Abandonment  of  part  cf 
claim  after  trial  —  New  trial  directed  —  Re- 
duction of  amount  so  as  to  prevent  appeal 
to  Privy  Council — Workmen's  CompensatioB 
Act — Allegations  of  facts  proved  at  trial- 
Terms  of  amendment — Costs — Leave  to  pleid 
Statute  <^  Limitati<Mis.  McKay  T.  Torwf 
Rw.  Co.,  9  O.  W.  R.  832,  883. 

Amefladment — ^Additional  cause  of  actios 
— Master  and  servant  —  Workmen's  Cooj- 
pensation  Act  —  Claim  at  common  law  — 
Leave  to  amend  —  Terms  —  Coats.  Ouihr* 
V.  Foster-Cobalt  Co.,  11  O.  W.  R.  882. 

An&endment — Alternative  cause  of  actio* 
— Leave  to  set  up.] — ^The  statement  of  daim 
in  the  action  was  for  an  account  of  the  de- 
fendants* dealings  with  certain  securities  de- 
livered by  the  plaintiff  to  the  defendant!, 
the  plaintiff  having,  at  the  defendants*  re- 
quest, become  a  surety  for  her  husband^s  in- 
debtedness. The  defence  was  that  the  plain- 
tiff had  made  an  absc^ute  assignment  A  tbe 
securities  to  the  defendants,  who  had  re- 
leased and  discharged  the  plaintiff  and  her 
husband  from  all  liability.  To  this  the  plain- 
tiff replied  that  the  assignment .  was  nerer 
intended  to  be  an  absolute  one,  and,  if  neces- 
sary, it  should  be  reformed.     Subseqoently, 
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on  a  motion  therefor,  an  order  was  made  al- 
lowing the  plaintiff  to  amend  the  statement 
of  claim  by  setting  np  an  alternative  cause 
of  action,  impeaching  the  defendants*  right 
to  hold  the  securities  in  that  they  had  been 
obtained  by  undne  means.  Stuart  T.  Bank 
of  Montreal,  9  O.  W.  R.  741,  822,  14  O.  L. 
R.  487. 

Aittondment — Causes  of  action  arising 
pendente  Ute  —  Anpedl  —  Time.] — ^There  is 
nothing  in  Role  340  of  the  King's  Bench 
Act  to  warrant  the  amendment  of  the  state- 
ment of  claim  by  setting  up  matters  whicAi 
have  arisen  since  the  commencement  of  the 
action  except  by  way  of  answer  to  a  counter- 
claim set  up  by  the  defendant  That  Rule 
confers  on  the  Court  no  new  power  of  amend- 
ment, but  merdy  defines  the  procedure  to  be 
followed  in  exercising  powers  of  amendment, 
which  exist  apart  from  it,  and  as  to  which 
th«  procedure  is  not  pointed  out  by  the 
Rules  preceding  it  Toke  v.  Andrews,  8 
Q.  B.  D.  432,  distinguished.  The  referee 
having  previously  made  an  order  allowing 
such  an  amendment  to  be  made,  the  plain- 
tiff made  the  amendment  without  waiting 
lor  the  expiration  of  the  time  for  appealing: 
— Held,  that  this  was  no  reason  for  disallow- 
ing the  appeal,  which  was  made  within  the 
time  allowed  by  the  Rules.  Speton  v.  OH- 
mour,  24  C.  L.  T.  157,  14  Man.  L.  R.  706. 


—  Conformity  with  writ — 
Incorporated  company  —  Slander  —  Joinder 
of  causes  of  action  —  Trial.] — The  writ  of 
summons  claimed  damages  against  an  incor- 
porated company  for  wrongful  dismissal  and 
dander.  The  original  statement  of  claim 
was  confined  to  the  former  cause  of  action, 
but,  after  defence  and  before  reply  due,  tiie 
plaintiff  amended  on  prtBcipe  by  adding  a 
daim  for  dander: — Held,  that  it  was  com- 
petent for  the  plaintiff  to  do  so,  under  Rule 
300. — Semhle,  that  an  incorporated  company 
may  be  liable  for  dander  if  spoken  by  its 
servants  or  agents  in  direct  disobedience  to 
its  orders;  and  hdd,  that  at  aJl  events  the 
ideading  setting  up  dander  should  not  be 
struck  out  summarily,  but  should  be  ad- 
judicated on.  Leave  to  the  defendants  to 
have  the  question  of  law  first  determined. 
The  two  causes  of  action  were  properly 
joined ;  but  application  might  be  made  under 
Rule  237  to  direct  the  method  of  trial. 
Rodger  v.  Ifomon  Co.,  21  C.  L.  T.  78,  19  P. 
R.  327. 


—  Conversion — Prayer  for 
relief — Payment  into  Court  —  Judgment  — 
Costs — Appeal.] — ^The  judgment  in  4  Terr. 
L.  R.  498  varied  by  strildng  out  the  order 
to  amend  the  plaintiffs'  statement  of  daim 
as  unnecessary,  and  directing  that  judgment 
be  entered  for  the  defendant  and  that  the 
amount  paid  into  Court  by  the  defendant 
be  paid  out  to  the  plaintiffs;  the  plaintifb 
to  have  the  costs  of  the  action  up  to  the 
time  of  the  second  payment  into  Court  the 
defendants  to  have  the  general  costs  of  the 
action  after  that  date,  and  the  plaintiffs  to 
have  the  costs  of  the  issues  upon  whidi  they 
sQceeeded.  The  trial  Judge  having  reserved 
judgment  came  to  the  condudon  that  the 
plaintiffs  were  entitled  to  the  moneys  paid 
into  Court  by  the  defendant  He  held,  how- 
ever, that  thegr  were  not  so  entitled  under 
the  form  of  the  statement  of  daim  (4  Terr. 
li.  R.  p.  498),  but  only  undev  a  claim  for 


converdon,   and  accordingly  in   his   reasons 
for  judgment — the  formal  order  had  not  been 
taken  out  before  the  appeal — ^he  stated  that 
under  the  authority  of  Rule  189  of  the  Judi- 
cature   Ordinance,    C.    O.    1898,    c.    21,    he 
"  amended  the  statement  of  claim  so  as  to 
determine  the  real  question  at  issue  accord- 
ing to  th€(  evidence  adduced,"  and  thereupon 
directed  judgment  to  be  entered  for  the  plain- 
tiffs for  the  amount  paid  into  Court  without 
costs: — Held,  that  no  amendment  was  neces- 
sary; that  if,  as  in  this  case,  the  facts  al- 
leged shewed  a  wrongful  converdon,  that  was 
suffident  although   the  spedfic  words  were 
not  used,  and  that  so  far  as  the  relief  daimed 
was  concerned,  the  Court  was  entitled  under 
English  O.  20,  rule  6   (introduced  by  J.  O., 
1898,  s.  21),  and  J.  O.,  1898,  s.  8,  b.-s.  5, 
to  give,  and  ought  to  give,  any  appropriate 
relief  to  which  the  plaintiffs  were  entitled, 
though  it  was  not  specifically   claimed. — 2. 
That  where  money  is  paid  into  Court  (though 
with  a  denial  of  liability)  it  is  to  be  taken 
to  be  pleaded  as  an  alternative  defence  going 
to   the   whole   cause   of  action,    and   if   the 
plaintiff  fails  to  shew  himself  entitled  to  a 
judgment  on  this  defence,  and  that  the  pro- 
per judgment  as  to  costs  is: — The  plaintiff 
to  have  the  costs  of  the  action   up   to  the 
time  of  payment  into  Court;  the  defendant 
to  have  the  general  costs  of  the  action  from 
that  time,  and  the  plaintiffs  to  have  the  costs 
of  the  issues  found  in  his  favour.^^S.  That 
although  by  Rule  500  of  the  J.  O.,  C.   O. 
1898  c.  21,  no  appeal  lies  without  leave  from 
any  judgment  or  order  as  to  costs  only  which 
by  law  are  left  to  the  discretion  of  the  Court 
or  Judge  making  the  judgment  or  order,  and 
although  the  Court  will  not  as  a  rule  interfere 
with  such  discretion  unless  it  has  been  exer- 
dsed  on  a  wrongful  prindple,  nevertheless 
when  the  judgment  or  order  dealing  with  the 
question  of  costs  is  appealed  from  on  other 
grounds,  the  Court  has  power  under  Rule  507 
to  make  any  order  which  ought  to  have  been 
made  by  the  Court  or  Judge,  and  this  Rule 
authorises  the  Court  en  banc  to  deal  with 
the  question  of  costs  bdow  in  any  way  which 
may  appear  necessary  or  expedient  by  reason 
of  its  varying  or  reverdng  the  judgment  or 
order  appealed  from.  Imperial  Bank  v.  Hull, 
5  Terr.  L.  R.  313. 

AmeiLdmeat — Delivery  of  amended  state- 
ment —  Irregularity  —  Time  —  Validating 
order  —  Terms  —  Costs  —  Stay  of  proceed- 
ings —  Appeal  —  Waiver  —  Compliance 
with  terms.] — After  the  delivery  of  the  state- 
ment of  daim  an  order  for  particulars  was 
made,  and  the  time  for  ddivering  the  defence 
was  extended  until  the  expiry  of  six  days 
after  the  delivery  of  the  particulars.  Before 
this  period  had  elapsed,  and  before  any  state- 
ment of  defence  had  been  delivered,  and  more 
than  four  weeks  after  the  appearance,  the 
plaintiff,  without  leave  and  without  the  de- 
fendant's consent,  ddivered  an  amended 
statement  of  daim: — Held,  that  the  delivery 
of  the  amended  statement  of  daim  was  ir- 
regular under  Rulei  3[)0.  An  order  was  made, 
upon  the  defendant's  application  to  set  adde 
the  amending  statement  of  daim  for  irregu- 
larity, validating  the  delivery  of  it,  but 
directing  that  the  plaintiff  should  pay  the 
costs  of  the  motion  and  other  costs  occasioned 
by  the  irregularity,  and  that  until  payment 
of  such  costs  further  proceedings  on  the 
charges  introduced  by  the  amendment  should 
be  stayed,  or,  if  such  costs  should  not  be 
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paid  within  one  month  after  taxation,  that 
the  amendments  should  be  struck  out.  Mere 
compliance  with  the  terms  of  an  order,  by 
the  party  to  whom  an  indulgence  or  relief  is 
granted  on  terms,  does  not  preclude  him  from 
moving  against  the  order.  Anlaby  v.  Prae- 
tortus,  20  Q.  B.  D.  764;  Hetoson  v.  Mao- 
donald,  32  C.  P.  407,  and  Duff  v.  Donovan, 
14  P.  R.  159,  followed.  Anthony  v.  BlaiUf 
23  C.  L.  T.  50,  5  O.  L.  R.  48,  1  O.  W.  R. 
841. 

Amendment — Description  of  defendant — 
Married  icoman — Widow.} — If  a  wife,  com- 
mon as  to  property,  who  is  described  as  a 
widow  in  a  contract,  is  described  in  the  same 
manner  in  an  action  founded  upon  the  con- 
tract, to  which  she  is  iefendaur,  and  pleads 
that  she  is  a  wife  and  common  as  to  pro- 
perty, the  plaintiflE  will  not  be  permitted  to 
amend  by  changing  the  description.  Merrill 
V.  Laprade,  6  Que  P.  R.  242. 

Amendment — Exceeding  terms  of  order 
allowing — Waiver  of  right  to  ohjectA — ^Two 
weeks  after  the  receipt  of  an  amended  state- 
ment of  claim  the  defendant's  solicitors 
wrote  to  the  plaintiffs'  solicitor  that  they 
would  "  prepare  and  file  a  new  statement  of 
defence  according  to  the  amendment  you 
have  made,"  and  two  weeks  later  took  out  a 
summons  to  strike  out  the  amended  state- 
ment of  claim,  on  the  ground  that  it  exceeded 
the  terms  of  the  order  authorising  amend- 
ment : — Held,  that  the  defendants  had  waived 
their  right  to  object.  Centre  Star  Mining 
Co.  V.  Rossland  Miners'  Union,  23  C.  L.  T. 
57,  9  B.  C.  R.  325. 


t — Increasing  amount  claimed 

—  Mistake  —  Money  paid  into  Court — Ac- 
ceptance hy  mistake.] — The  plaintiff  was  al- 
lowed under  Rule  312  to  amend  his  state- 
ment of  claim  in  an  action  upon  a  building 
contract  by  increasing  the  amount  claimed 
for  extras,  and  to  amend  his  reply  by  chang- 
ing acceptance  into  non-acceptance  of  money 
paid  into  Court  by  the  defendant,  notwith- 
standing that  the  plaintiff  had  filed  a  memo- 
randum of  acceptance,  under  Rule  423,  al- 
though he  had  not  taken  the  money  out  of 
CJourt;  the  Court  being  satisfied  that  the 
plaintiff  had  made  a  mistake,  and,  on  finding 
it  out,  had  moved  with  reasonable  prompt- 
ness to  correct  it,  and  that  no  real  prejudice 
was  done  to  the  defendant.  Emery  v. 
Webster,  9  Ex.  242,  followed.  Chevalier  v. 
Ross.  22  C.  L.  T.  96,  3  O.  L.  R.  219,  1  O.  W. 
R.  12,  115. 

Amendment  —  Limitation  of  Actions.] — 
That  the  time  allowed  by  a  statute  for  the 
commencement  of  the  action  has  expired  when 
a  demurrer  to  the  statement  of  claim  was 
argued,  was  held  to  be  no  objection  to  the 
allowance  of  amendments  which  did  not  seek 
to  introduce  any  new  parties  or  different 
causes  of  action.  Makarsky  y.  Can.  Pao. 
Rw.  Co.,  15  Man.  L.  R.  53. 

Amendment  —  Lien  —  Fraud  —  Issue 
between  co-defendants.]  —  Plaintiff  asked 
leave  to  amend  the  statement  of  claim  by 
alleging  that  the  defendant  C.  had  been  in- 
duced to  sign  a  lien  by  the  fraud  of  an  agent 
of  the  co-defendants,  N.  It  not  being  shewn 
that  defendant  C.  was  defrauded  and 
the  proposed  amendment  not  raising  an  issue 
between  the  plaintiffs  and  the  defendants  N., 


but  between  the  defendant  C.  and  the  co- 
defendants,  application  dismissed.  Tatker 
V.  Corrigan,  11  W.  L.  R.  235. 

Amendment  —  Misnomer  of  petitioner- 
Impossibility  of  amending  security-bond,]— 
If  a  petition  in  contestation  of  an  electioo 
of  a  school  commissioner  may  be  amended 
by  changing  the  first  name  of  one  of  the 
petitioners,  such  change  cannot  apply  to  the 
security-bond  given  by  the  petitioners,  which 
is  a  contract,  and  the  petition  cannot  be 
amcuaded  if  the  security  is  not  Dame  ▼. 
St.  Germain,  6  Que.  P.  R.  449. 

Amendment  —  Misnomer  of  plaintiff  — 
Affidavit.] — The  fact  that  the  plaintiff  is 
described  in  the  writ  of  summons  and  de- 
claration as  "  Charles  Averill  Kennedy,"  in- 
stead of  "Charles  Avery,"  causes  no  pre- 
judice, .and  does  not  afford  ground  for  an 
exception  to  the  form. — 2.  In  any  case  such 
an  exception  ought  to  be  accompanied  by  the 
affidavit  required  by  Rule  47  of  the  Rules  of 
practice.  Kennedy  v.  Shurtleff,  3  Que.  P. 
R.  421. 

Amendn&ent  —  New  causes  of  action- 
Allowance  of,  on  terms — Statute  of  Lindta- 
tions — Costs.  Can.  Pac.  Rw.  Co.  V.  Harris, 
7  O.  W.  R.  782. 

Amendment — New  claim  after  trial] — 
A  motion  to  amend  will  not  be  allowed  afttf 
the  dose  of  the  trial,  especifdly  if  the  new 
claim  attempted  to  be  set  up  is  not  supported 
by  the  evidence.  Archambault  v.  Melanofm, 
7  Que.  P.  R.  36. 

Amendment — Out.  Rule  300— Motion  to 
strike  out  amendments  or  for  a  direction  to 
proceed  forthwith  to  trial.  Master  in  Cham- 
bers held,  that  amendments  were  not  objec- 
tionable and  that  plaintiff  could  not  be  pot 
on  terms  speeding  the  trial.  Duryea  v.  Kauf- 
man (1910),  1  O.  W.  N.  806. 

Amendment — Ordinary  action — Appear- 
ance —  Change  to  summary  action.]  —  A 
plaintiff  cannot,  after  the  appearance  of  the 
defendant,  by  simple  amendment  change  an 
ordinary  action  into  a  summary  action;  and 
such  an  amendment  will  be  strudb  out  upon 
motion.    Trahan  v.  Morin,  4  Que.  P.  R  378. 

Amendment — Parties — Joinder  of  causes 
of  action — Specific  performance  —  Reeovery 
of  land.] — ^The  plaintiff  Lee,  being  the  as- 
signee 01  a  contract  of  sale  of  land  by  the 
defendants  P.  and  M.  to  the  defendant  6-, 
paid  the  balance  due  under  the  contract  to 
P.  and  M.,  and  received  from  tiiem  a  traai- 
fer  under  the  Real  Property  Act.  He  then 
discovered  that  one  L.  was  in  possesaion  of 
part  of  the  land,  claiming  title  by  prescrip- 
tion. This  prevented  Lee  from  getting  hb 
transfer  registered,  and  he  brought  this  ac- 
tion for  recovery  of  possession  from  L,  }<Nn- 
ing,  by  leave  of  a  Judge  obtained  under  Role 
258  of  the  King's  Bench  Act,  a  daim  for 
specific  performance  of  the  contract  as 
.  against  6.  and  damages  by  way  of  compen- 
sation or  otherwise.  This  was  an  applica- 
tion for  leave  to  amend  the  statement  of 
claim  by  adding  a  claim  against  P.  and  M. 
for  specific  performance  of  the  contract  al- 
leged to  have  been  made  to  them  directly 
with  Lee  when  he  paid  his  money  to  them 
and  they  gave  him  Uie  transfer,  or  for  oom- 
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pensation  in  default : — Held,  that,  nnder  8.-g. 
(fc)  of  s.  38  of  the  King's  Bench  Act,  the 
amendments  asked  for  should  be  allowed. 
^rutsf  V.  Spence,  36  Ch.  D.  770,  followed. — 
The  test  as  to  whether  an  amendment  ought 
to  be  allowed  is  whether  or  not  the  other 
party  would  be  placed  in  such  a  position  that 
he  could  not  be  compensated  by  an  allowance 
for  costs  or  otherwise.  Stetoart  v.  Metro- 
politan Tramway  Oo.,  16  Q.  B.  D.  180,  fol- 
lowed.— ^That  the  amendment  asked  for  sets 
up  a  new  cause  of  action  is  not  of  itself  a 
Bofficient  ground  for  refusing  to  allow  it. 
Budding  v.  Murdoch,  1  Ch.  D.  42,  and  Huh- 
hoek  V.  H^ms,  56  L.  J.  Ch.  539,  followed.— 
The  contention  that  leave  to  join  another 
cause  of  action  with  one  for  the  recovery  of 
land  can  only  be  granted  before  the  com- 
mencement of  the  action,  is  not  supported  by 
the  authorities,  which  shew  that  such  leave  is 
granted  whenever  the  Court  thinks  it  reason- 
able to  do  so.  RushJn-ook  v.  Farley,  52  L. 
T.  572;  Hunt  V.  Tenaham,  28  Sol.  J.  253, 
and  White  v.  Ramsay,  12  P.  R.  626,  fol- 
lowed. Lee  V.  Gallagher,  15  Man.  L.  R.  677, 
2  W.  L.  R.  305. 


-    _  —   Real  Property  Act  — 
Caveat — Cloud  on  title — Action  for  removal 
— New   cause   of   action — Parties — Transfer 
of  land  under  Real  Property  Act  —  Estop- 
Pel'l — A  transfer  of  land,  in  the  form  pro- 
vided in  the  Real  Property  Act,  made  by  the 
registered   owner,   and   without  any   special 
covenants  or  recitals,  does  not  operate  as  an 
estoppel,  and  does  not  vest  in  the  transferee 
an  equitable  interest  subsequently  acquired 
by  the  transferor,  in  the  absence  of  any  fraud 
or  misrepresentation  by  the  latter.    Noel  v. 
Betoley,  3  Sim.  103,  and  Re  Hoffe,  82  L.  T. 
556,  distinguished. — In  an  action  by  such  a 
transferee  against  a  person  who  had,  before 
the  registration  of  the  transfer,  filed  a  caveat 
against  the  land,  claiming  that  the  transferor, 
6.,  was  a  trustee  for  him  of  an  undivided 
one-third  interest  therein,  the  plaintiffs  set 
up  that,  after  the  filing  of  the  caveat,  the  de- 
fendant sold  his  interest  to  G.,  and  that  they 
were,  as  transferees  from  G.,  entitled  to  the 
fee  simple  in  the  land  free  from  any  claim 
of  the  defendant.     Afterwards  the  plaintiffs 
■ought  to  amend   their  statement  of  claim 
by  asking,   as  alternative  relief,   that  they 
might  be  declared  to  stand  in  the  position  of 
6.  towards  the  defendant  in  respect  of  the 
money  due  from  G.   to  the  defendant,  and 
that  an  account  might  be  taken  as  between 
the  two  latter,  and  that  the  plaintiffs  might 
be  declared  entitled  to  specific  performance 
by  defendant  of  his  agreement  with  G. : — 
Held,  that  such  amendments  should  not  be 
allowed,  because  the  plaintiffs  were  not  en- 
titled to  any  interest  in  the  land  acquired 
by  G.  after  his  transfer  to  them,  and  also 
because  G.  was  not  a  party  to  the  action, 
nor  was  it  proposed  by  the  amendments  to 
make  him  a  party.     Bennett  v.  Qilmour,  4 
W.  L.  R.  196,  16  Man.  L.  R.  304. 

—  Slander — ^Words  spoken 
McPherson  v.  Grant,  9  O. 


to  other  persons. 
W.  R,  43. 

Amendment. 

L.  R.  228. 


Webber  v.  Pearson,  1  E. 


Amendment  —  Writ  of  sunwions — Two 
causes  of  action — Election  to  pursue  one — 
cc.L. — 109. 


^^*^5i!/»7",  ^♦*£overy  —  Dominion  Elections 
Ac*  \900.]^The  writ  of  summons  (iiued 
Spth  January,  1901),  was  indorsed  with  a 
claim  to  recover  penalties  under  the  Dominion 
Elections  Act,  1900,  and  for  damages  for 
wrongfully  depriving  the  plaintiff  of  his  vote 
?LS^  ®ffef**^^.  ?«^<^  ^^  ^^^  7th  November, 

}^\^  ™u   fSliT®?.*   ^^   ^^^    (delivered 
14th  March,  1901),  did  not  assert  any  claim 
to  penalties,  but  was  confined  to  the  common 
law  cause  of  action.     The  statement  of  de- 
fence  (delivered  27th  March,  1901),  denied 
the   allegations   of   the   statement   of   claim 
and  alleged  want  of  notice  of  action.     The 
plaintiff  obtained  the  usual  discovery  from 
the   defendant,   without   objection.     On   the 
Slst  December,   1901,  after  such   discovery, 
and  when  the  action  was  ready  for  trial,  the 
plaintiff  applied  for  leave  to  amend  the  state- 
ment of  claim  by  adding  a  claim  for  the  pen- 
alties mentioned  in  the  indorsement  of  the 
writ  '-—Held,  that  the  defendant  in  an  action 
for  penalties  might  have  successfully  resisted 
an  attempt  to  compel  him  to  submit  to  an  ex- 
amination  for   discovery.      Regina   v.    Fow, 
18  P.  R.  343,  distinguished.     The  plaintiff, 
having  by   proceeding  at   common  law  ob- 
tained    from    the    defendant    the    discovery 
which  he  could  not  have  had  in  an  action  for 
penalties,  and  having  allowed  more  than  a 
year  to  elapse  before  applying  for  leave  to 
amend,   must,   notwithstanding   the   indorse- 
ment of  the  writ,  be  taken  to  have  conclu- 
sively   elected    to    pursue    his   common   law 
remedy ;  and  leave  to  amend  was  properly  re- 
fused.    Sections  19,  131,  133.  and  142,  of 
tte  Dominion  Elections  Act,  1900,  discussed. 

mVa  v^'^'  i^o.'^-  ^'  ^-  ^^'  ^  «•  ^  «• 

Amendment  after  issne  Joined  and 
parties  examined  for  diseovery — Leave 
to  set  up  fraud— Discretion— Appeal— Costs. 
Harrtson  v.  Boswell,  8  O.  W.  R.  635. 

Amendment  at  trial— Trespass  to  land 
—New  cause  of  action— Mine— Inspection.! 
—-in  an  action  for  damages  for  trespass  and 
for  an  injunction  the  statement  of  claim  al- 
leged that  the  defendant,  who  was  in  occu- 
pation of  adjoining  property  which  was  being 
operated  as  a  coal  mine,  h"kd  entered  up^ 
and  under  lots  B.  and  C.  owned  by  the 
plaintiff,  and  had  moved  coal  and  minerals 
therefrom.  From  the  evidence  for  the  de- 
fence It  appeared  that  no  excavations  had 
been  made  on  lots  B.  and  O.  since  the  date 
trespass  was  alleged  to  have  commenced,  but 
that  the  defendant's  tunnel  had  extended 
into  other  adjoining  lands  owned  by  the 
plaintiff  in   respect   of  which   no  complaint 

?*lK^^!?r°^^®-.  ^^®  plaintiff  at  the  close 
of  the  defendant's  case  applied  for  leave  to 
amend  the  statement  of  claim  under  s.  164 
?t  .1  •'><^>catare  Ordinance,  by  alleging 
tuat  the  trespass  had  been  committed  upon 
these  last  mentioned  lands  i—JSTeW,  that  the 
real  controversy  between  the  parties  was 
whether  the  defendant  had  committed  tres- 
pass upon  lots  B.  and  C.  and  no  amend- 
ment was  necessary  for  the  purpose  of  deter- 
mining that  question,  and  it  would  be  an 
unreasonable  exercise  of  the  powers  con- 
ferred by  the  section  to  allow  the  plaintiff 
after  the  close  of  the  evidence,  to  amend 
by  setting  up  a  new  cause  of  action  dis- 
covered from  the  evidence  for  the  defence  :— 
Held,  also,  that  a  refusal  by  the  defendant 
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to  allow  inspection  by  the  plaintiff  of  the 
workings  of  the  mine  was  not  sufficient  rea- 
son for  allowing  the  amendment,  as  tl;^  de- 
fendant might  have  obtained  an  order  for 
inspection.  Greater  latitude  should  be  al- 
lowed to  a  defendant  in  amending  by  set- 
ting up  new  grounds  of  defence  than  to  a 
plaintiff  in  setting  up  new  causes  of  action, 
because  a  defendant  cannot  afterwards  avail 
himself  of  such  defence,  while  a  plaintiff 
does  not  lose  his  claim  in  respect  of  such 
cause  of  action.  Moran  v.  Oraham,  2  Terr. 
L.R.  204. 

Aatendiiieiit  before  neiv  trial — Rule 
312 — "A*  any  time" — Special  damage.] — ^All 
necessary  amendments  may  be  made  **at 
any  time"  under  Rule  312,  and  an  action  in 
which  a  nonsuit  has  been  set  aside  as  against 
one  defendant  and  a  new  trial  ordered  as  to 
him  by  a  Divisional  Court,  is  in  the  same 
position  as  if  it  was  at  issue  and  had  not 
been  tried;  and  the  plaintiff  was  allowed  to 
amend  the  statement  of  claim  by  inserting 
a  paragraph  alleging  special  damage.  The 
Duke  of  Buccleuch,  [1802]  P.  201,  referred 
to.  Semhle,  that,  while  it  may  be  conveni- 
ent to  submit  a  draft  amendment  upon  a 
motion  for  leave  to  amend,  it  is  not  neces- 
sary to  do  BO.  Hunter  v.  Boyd,  24  C  D.  T. 
61,  6  O.  L.  R.  639,  2  O.  W.  R.  1055. 

Amendment  by  plaintilf  after  re- 
turn of  action.] — ^Plaintiff  may,  after  ap- 
pearance but  before  plea,  amend  the  writ 
and  declaration  by  putting  the  words  "sum- 
mary procedure,"  provided  he  gives  notice  to 
defendant  of  such  amendment;  a  moticm  to 
reject  this  amendment  will  be  dismissed. 
FiUon  v.  Dandurand,  11  Que.  P.  R.  48. 

Amendment  of  writ — Change  of  plain- 
tiff— Proceeding  by  next  friendr— Exception 
to  the  style  of  cau9e — Costs.] — ^The  plaintiff, 
who  has  proceeded  irregularly  in  the  char- 
acter of  a  next  friend,  will  be  permitted  to 
amend  his  writ  and  statement  of  claim  by 
striking  out  his  name  and  leaving  that  of 
the  real  plaintiff.  He  will  have  to  have  a 
copy  of  this  amendment  signed  and  pay  the 
expenses  of  the  exception  to  the  style  of 
cause.  Re  B,  J.  Benoit  v.  0*Brien  (1909), 
10  Que.  P.  R.  400. 

Animal  killed  on  rail^ray  traek  ^- 

Railway  Act.  Rysdale  v.  Wahash  Rw.  Co., 
7  O.  W.  R.  677. 

Antioipatins  defence  —  Alternative 
cause  of  action — Particulars. — Macdonell  v. 
Temiskaming  <£*  Northern  Ontario  Railway 
Commission  (1910),  1  O.  W.  N.  471.  480, 
647. 

Application  to  strike  out — Disclosing 
no  real  cause  of  action — Rule  51 — Point  of 
law,] — By  Rule  151  of  the  Judicature  Or- 
dinance, a  pleading  may  be  struck  out  on 
the  ground  that  it  discloses  no  reasonable 
cause  of  action  or  answer: — Held,  that  this 
Rule  18  only  applicable  to  cases  where  the 
pleading  obviously  discloses  no  cause  of  ac- 
tion or  answer,  and  the  Court  will  not, 
under  the  authority  of  this  Rule,  strike  out 
a  pleading  the  sufficiency  of  whic^  depends 
on  the  determination  of  an  intricate  point 
of  law.  Kew  v.  Watt,  7  W.  L.  R.  ^.  1 
Bask.  L.  R.  11. 


Application  to  strike  ont — ^Prollxitj— 
Embarrassment — ^Rulea  109,  127.  Soxik  ?. 
Construction  Co.^  7  W.  L.  R.  653. 

Application  to  strike  out— ProUgitf 
King's  Bench  Act,  Rules  306,  326—Emlar' 
rassment — Trade  name — Invasion  —  Injunc- 
tion.]— Mere  prolixity  in  a  pleading,  not 
such  as  will  embarrass  or  delay  the  fair 
trial  of  an  action,  does  not  warrant  tbe 
striking  out,  under  Rules  320  or  326  of  tbe 
King*s  Bench  Act,  of  any  portions  of  it, 
and  there  is  no  power,  under  any  of  the 
Rules,  for  the  Cbnrt  to  revise  pleadinjcs, 
which  are  merely  over-lengthy,  by  striking 
out  or  amending  particular  paragraphi  in 
whole  or  in  part — MUlington  v.  Lofim^y 
6  Que.  B.  D.  195.  followed.— 2.  In  a  state- 
ment of  claim  making  out  a  case  for  an  in- 
junction to  prevent  an  infringement  of  the 
plaintiffis'  trade  name,  they  may  either  al- 
lege in  terse  and  general  terms  the  acqnlaitioD 
of  title  by  long  user,  or  they  may  set  cat 
such  facts  in  detail  to  prove  the  user,  as 
they  might  have  fumi^ed  by  way  of  parti- 
culars, if  demanded,  in  case  they  had  ooq- 
fined  themselves  in  the  first  instance  to  a 
general  allegation  of  title  acquired  by  user. 
Theo  Noel  Co.  v.  Vitcd  Ore  Co.,  7  W.  L-  B. 
353.  17  Man.  L.  R.  319. 

Application  to  strike  ont  vnder  Cea. 
Rnle  261 — Reasonable  cause  of  action.]-- 
The  plaintiff,  a  ratepayer  of  a  city  corpora- 
tion, brought  an  action  against  the  cor- 
poration to  have  declared  void  a  contract 
entered  into  between  the  corporation  and  the 
Hydro-Electric  Power  Commission  of  On- 
tario, for  the  supply  of  electrical  power  to 
the  inhabitants  of  the  city,  and  in  his  state- 
ment of  claim  alleged  that  the  coniract 
could  be  validly  entered  into  by  the  cor- 
poration  only  with  the  assent  of  the  elec- 
tors, and  that  there  was  a  material  varia- 
tion between  the  contract  attacked  and  that 
set  forth  in  the  by-law  which  had  been 
approved  by  the  electors,  inasmuch  as  the 
latter  contained  a  limitation  as  to  the 
price  at  which  the  power  was  to  be  sop- 
plied,  which  was  not  contained  in  the  con- 
tract proposed  to  be  entered  into  betweai 
the  defendants  and  the  Commission.  Hie 
statute  by  which  the  Commiasion  was  ap- 
pointed provided  that  no  action  should  be 
brought  against  it  or  any  of  its  memben 
without  the  consent  of  the  Attomey-GenerJ. 
who  refused  the  fiat  permitting  the  joinder 
of  the  Commission  as  a  defendant  The 
defendants  having  moved  under  Con.  Role 
261  for  an  order  that  the  statement  of 
claim  should  be  struck  out,  on  the  gfonnd 
that  it  disclosed  no  reasonable  cause  of  ac- 
tion, and  for  an  order  staying  all  proceed- 
ings until  the  Commission  should  be  added 
as  a  defendant: — Held,  that,  as  tbe  state- 
ment of  claim  appeared  to  disclose  a  sub- 
stantial cause  of  action  {see  Scott  v.  Patter- 
son (1908),  17  O.  L.  R.  270),  it  should  not 
be  struck  ont  under  the  Rule  in  question, 
which  applies  only  to  pleadings  which  are 
obviously  unsustainable  or  to  cases  in  ^M 
the  Court  is  satisfied  that  a  -statement  of 
claim  discloses  no  cause  of  action  at  alL — 
Held,  further,  that  even  assuming  the  exist- 
ence of  a  contract  binding  upon  the  cor- 
poration and  the  Commission,  the  Omrt 
should  not,  in  the  exercise  of  tbe  diseie- 
tion  vested  in  it  under  Con.  Role  206L  stay 
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the  action  until  the  Commiasion  should  be 
added  as  a  co-defendant,  inasmuch  as  the 
plaintiff  had  done  all  in  his  power  to  have 
it  so  added,  haviuj^  applied  to  the  Attomey- 
Qeneral  for  a  fiat  permitting  such  joinder, 
which  application  had  been  strenuously  op- 
posed by  the  defendants,  and  refused.  Con. 
Rule  206  (1),  which  provides  that  *'an  ac- 
tion shall  not  be  defeated  by  reason  of  the 
miajoinder  of  parties,"  applies  also  to  non- 
joinder, which  is  expressly  included  in  the 
corresponding  EInglish  Rule,  and  the  auth- 
orities upon  the  latter  are  therefore  appli- 
cable in  our  Courts.  Carter  v.  Clarkson 
(1893),  15  P.  R.  379,  at  p.  380,  approved. 
Atlantic  d  Pacifio  Telegraph  Co.  v.  Domin- 
ion Telegraph  Co,  (1880),  27  Gr.  592,  and 
Jone9  y.  Imperial  Bank  (1876),  23  Gr.  262, 
distinguished.  Discussion  of  the  principles 
upon  which  tjie  Gourt  will  act  in  the  exer- 
cise of  its  discretion  in  ordering,  or  refusing 
to  order,  the  joinder  as  defendant  of  a  per- 
son who  ought  under  ordinary  circumstances 
to  be  so  ioined.  and  of  the  cases  bearing 
upon  the  subject.  Semble,  that  as  the  de- 
fendants' application  should  under  the  prac- 
tice have  been  made  before  a  Judge  in 
diambers,  it  was  open  to  doubt  whether 
they  could  have  maintained  their  appeal  to 
a  Divisional  0»urt  without  special  leave  un- 
der Con,  Rule  1278.  Beardmore  v.  Toronto, 
8mith  V.  London  (1909),  19  O.  L.  R.  139, 
13  0.  W.  R.  198,  207,  519,  1148.  See  14 
0.  W.  R.  1248. 

Attorney  "Ctoneral  —  Parties,'] — Action 
by  a  ratepayer  against  the  city  of  Toronto 
for  a  declaration  that  the  defendants  had 
improperly  assessed  local  improvements  on 
the  property  benefited  so  that  the  difference 
had  been  improperly  thrown  on  the  general 
fond  of  the  dty: — Held,  that  the  Attorney- 
General  is  not  a  necessary  party.  State- 
ment of  claim  directed  to  be  amended^  Bow- 
man V.  Toronto,  12  O.  W.  R.  1059. 

Oavse  of  Aotioa  —  Damages  for  not 
transferriniT  stock  —  Principal  and  agent. 
Dierlamm  v.  Toronto  RoUer  Bearing  Co., 
2  O.  W.  R.  463,  479. 

CbAinbem  motion  —  Exhibits.'] — It  is 
not  necessary  to  file  exhibits  referred  to  in 
an  affidavit  filed  on  an  application  in  Cham- 
bers.    Larsen  v.  Bauer,  5  Terr,  L.  R.  458. 

Gftndltioiial  appearance  —  Motion  for 
leave  to  enter — ^Action  to  recover  proceeds 
of  chattels  from  liquidator  of  defendant 
company — Mortgaged  to  plaintiffs  to  secure 
bonds  prior  to  winding-up  order — ^Master  in 
Chambers,  17  O.  W.  R.  329,  2  O.  W.  N.  222, 
refused  the  motion  with  costs  to  plaintiff  in 
cause  —  Meredith,  C.J.C.P.,  affirmed  the 
Master  —  Riddell,  J.,  refused  leave  to  ap- 
peal to  Divisional  Court.  National  Trust 
Co.  V.  Trusts  d  (Guarantee  Co.  (1910),  17 
0.  W.  R.  520.  2  O.  W.  N.  268. 

CveditoMi*  aetion  against  transferee 
•f  debtor  —  Confused  allegations — Embar- 
rassment —  Preference  —  No  reasonably, 
cause  of  aetion  disclosed  —  Equitable  exe- 
evtion  —  V€tgueness  of  allegations  —  Exist- 
ing debt  —  Execution  creditors.} — In  an 
action  by  execution  creditors  of  I.,  suing 
on  behalf  of  themselves  and  of  all  other 
creditors  of  I.,  against  M.,  for  a  declaration 


that  the  interest  of  I.  in  certain  lands  and 
a  mortgage  transferred  to  M.  was  avail- 
able for  payment  of  the  debts  of  I.  or.  in 
the  alternative,  for  a  declaration  that  the 
lands  and  mortgage  were  held  by  M.  in 
trust  for  the  creditors  of  L,  and  for  an  in- 
junction, further  and  other  relief,  and  costs : 
— Held,  upon  a  motion  by  M.  to  strike  out 
the  statement  of  claim  as  embarrassing,  that 
the  first  paragraph,  setting  out  the  names 
and  residences  of  the  various  plaintiffs  and 
of  the  defendant,  was  unnecessary  and  im- 
proper. —  2.  That  the  allegation  that  the 
plaintiffs  "are  execution  creditors,"  though 
stating  the  Courts  in  which  judgments  were 
obtained,  did  not  sufficiently  shew  that  the 
executions  were  properly  lodged  and  in  force 
and  effect  against  the  property  in  question, 
or  would  be  put  for  the  transfer  to  M. ; 
and  if  the  plaintiffs  were  seeking  equitable 
execution,  which  appeared  to  be  the  case, 
it  would  be  necessary  to  so  allege  and  prove. 
—3.  That  the  allegation  that  the  plaintiffs 
were  creditors  of  I.  was  not  a  sufficient  al- 
legation of  an  indebtedness,  which  is  a 
conclusion  of  law;  the  facts  and  particulars 
of  the  indebtedness  should  be  stated. — 4. 
That  attacking  a  conveyance  on  the  ground 
that  it  was  made  "with  intent  to  delay, 
hinder,  or  defraud,"  as  under  13  Bliz.,  or 
"with  intent  to  defeat  or  delay  or  preju- 
dice." as  under  the  Ordinance  respecting 
Preferential  Assignments,  C.  O.  1898  c.  42, 
and  attacking  it  on  the  ground  of  the  trans- 
action being  a  preference,  are  two  distinct 
things.  The  claim,  so  far  as  based  on  pre- 
ference, should  be  expunged;  13  Bliz.  does 
not  deal  with  preferences;  C.  O.  1898  c. 
42  did  so,  but  did  not  apply  to  land;  and 
the  Alberta  Assignments  Act,  1907,  was  not 
in  force  at  the  date  of  the  impeached  trans- 
action.—5.  That  certain  allegations  intended 
as  particulars  of  fraud  were  unnecessary; 
there  is  a  clear  distinction  between  attack- 
ing a  transaction  on  the  ground  that  it  was 
effected  through  fraud  and  attacking  it  on 
the  ground  that  it  was  done  with  a  parti- 
cular intent:  and  in  the  present  case  the 
question  was  one  of  intent. — 6.  And  that 
in  these  instancea  and  others  specified  in 
the  judgment,  the  statement  of  claim  was 
confused  and  embarrassing,  and  the  whole 
of  it  should  be  struck  out,'  because  no  rea- 
sonable cause  of  action  was  alleged  from 
the  point  of  view  of  preference;  because  it 
was  not  clearly  indicated  whether  equitable 
execution  was  sought  as  an  alternative  rem- 
edy; and,  these  grounds  existing,  because  of 
unnecessary,  vague,  and  ambiguous  allega- 
tions; with  leave  to  file  a  new  statement. — 
Proper  form  of  statement  of  claim  indicated. 
Rtchard-Beliveau  Co.  v.  Miller    (1910),   13 


Damages  —  Breach  of  covenant — ^Neces- 
sary allegations — Particulars.  Robinson  v. 
Trustees  of  Toronto  General  Burying 
Cfrounds,  2  O.  W.  R.  891. 

Deelaratory  Jndsment — Statements  of 
reasons  for  seeking  relief  —  Embarrassment 
— ^Pleading  to  claim — Waiver.  Harris  v. 
Harris,  1  O.  W.  R.  684,  734. 

Defamation  —  Privilege  —  Motion  to 
strike  out  paragraph  —  Pleading  over  — 
Waiver — ^Embarrassment  —  Indefinite  dharge 
— Mitigation  of  damages  —  Understanding 
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of  bystanders  of  words  complained  of.  Lawrie 
y.  Maatoelly  3  O.  W.  R.  38.  13i.  284. 

DeliTery  after  defeAoe — IrteguloHtyJl 
— The  defendant  entered  an  appearance  and 
at  the  same  time  filed  a  statement  of  de- 
fence and  counterclaim,  which  he  then  served, 
and  gave  notice  to  the  plaintiffs  that  he  did 
not  require  the  delivery  of  a  statement  of 
claim : — Held,  that  a  statement  of  claim  sub- 
sequently delivered  by  the  plaintiff  was  ir- 
regular. The  indorsement  on  the  writ  of 
summons  had  become  the  statement  of  claim, 
and  if  not  sufficient  could  be  amended  with- 
out leave.  Rules  171,  243,  247,  256t  300, 
considered.  Confederation  Life  Association 
V.  Moore,  24  C.  L.  T.  2C»,  6  O.  L.  R.  048^  2 
O.  W.  R.   941,  1030,  1087,  1120. 

DeliTery  of  amended  pleading — ^Time 
— Leave— Consent — Order  validating — ^Terms 
— Stay  of  proceedings  —  Payment  of  costs. 
Anthony  y.  Blain,  1  O.  W.  R.  841. 

Demnrrer  —  PUa  to  tneritsA  —  If  the 
statement  of  claim  does  not  clearly  shew 
that  the  plaintiff  is  owner  of  the  promissory 
note  upon  which  the  suit  is  based*  there 
may  be  reason  for  a  demurrer  or  for  a  plea 
to  the  merits,  but  an  exception  to  the  form 
will  not  lie.  Quebec  Bank  v.  Davidson 
(1911),  12  Que.  P.  R.  231. 

Demnrrer  to  part — Motion  to  strike  out 
same  part — Practice,'] — ^The  defendants,  hav- 
ing delivered  a  defence  in  which  they  de- 
murred to  certain  paragraphs  of  the  state- 
ment of  claim,  afterwards  moved  to  strike 
out  the  same  paragraphs  as  embarrassing: — 

Hjeid,  that  the  application  to  strike  out 
should  not  be  entertained. — Order  of  the 
Referee  affirmed.  Smith  y.  Murray  (1910), 
14  W.  L.  R.  402. 

Dieoretion — Appeal,] — When  a  Judge  to 
whom  an  application  has  been  made  to  strike 
out  a  statement  of  claim,  on  the  ground  that 
it  discloses  no  reasonable  cause  of  action, 
has  exercised  a  discretion  and  made  an  order 
refusing  the  application,  that  order  ought 
not  to  be  interfered  with  on  appeal  unless 
the  Judge  below  decided  the  case  upon  an 
erroneous  principle  or  omitted  to  take  into 
consideration  something  which  ought  to  have 
influenced  his  judgment.  Cooper  y.  York- 
shire Guarantee  d  Securities  Corporation. 
11  B.  C.  R.  97. 

Enibarrassins  —  Motion  to  strike  out 
three  paragraphs  of  amended  statement  of 
claim  dismissed,,  as  they  introduced  no  new 
matter  and  there  was  no  doubt  as  to  what 
plaintiff's  ground  of  complaint  was.  Rachar 
v.  McDoweU,  (1909),  14  O.  W.  R.  1159, 
1  O.  W.  N.  244. 


1.. 


_ — Prolixity,] — ^Action  for 
cancellation  of  conveyance  and  for  declara- 
tion that  ^  certain  transactions  were  frauds 
upon  creditors.  Defendants  moved  to  strike 
out  part  of  statement  of  claim  as  being  un- 
necessary and  embarrassing:  —  Held^  that 
while  some  portions  were  unnecessaiy,  yet 
they  did  not  cloud  the  issue  nor  mislead 
defendants.  Motion  dismissed  with  costs. 
Peck  y.  Gordon  (1909),  3  Sask.  L.  R.  lia 


Enibarrasement  —  Cause  of  actiom  — 
Crown — Ownership  of  foreshore.] — In  an  ac- 
tion by  the  Attorney-General  for  the  province 
for  damages  and  an  injunction  the  state- 
ment of  claim  alleged  that  the  defendant 
company  had  wrongfully  erected  an  em- 
bankment on  the  foreshore  of  Burrard  Inlet, 
and  thereby  obstructed  the  outfall  of  sew- 
ers, to  the  damage  and  annoyance  of  the 
people  of  Vancouver: — Held,  on  an  appli- 
cation to  strike  out  the  pleading  as  embar- 
rassing and  as  disclosing  no  cause  of  ac- 
tion, that  the  pleading  was  good.  In  sodi 
an  action  it  is  not  necessary  for  the  plain- 
tiff to  allege  ownership  in  the  foreabore. 
Semhle^  a  combined  application  may  be  made 
under  Order  XIX.,  r.  27,  and  Order 
XXV.,  r.  4,  to  strike  out  a  statement  of 
claim  on  the  grounds  that  it  is  embairassiog 
and  discloses  no  reasonable  cause  pf  action, 
and  such  procedure  is  not  limited  to  cases 
which  are  plain  and  obvious.  Attomet- 
General  for  British  Columhia  y.  Can,  Pee. 
Bw.  Co.,  10  B.  C.  R.  108. 


Enibarraennent  —  Claim  on  behalf  of 
third  person — Interest — ^Defective  allegatiooa 
— ^Amendment.  Slater  v.  Tunnicliffe  (N.  W. 
T.),  3  W.  L.  R.  447. 

Embarraaement.  ]  —  In  a  paragraph  of 
the  statement  of  claim,  plaintiff  allied  that 
defendant,  a  married  woman,  enticed  plain- 
tiff's husband  to  leave  plaintiff  to  live  with 
defendant.  There  being  no  precedent  for 
such  an  action,  the  Master  dismiased  the 
motion  to  strike  out,  without  prejudice  to 
any  application  that  might  be  made  at  the 
trial.  Weston  y.  Perry,  13  O.  W.  R.  24G. 
See  14  O.  W.  R.  95a 


Em.barraannent  —  Irrelevancy — ^Honio- 
pal  corporation  —  Contract  with  Hydio- 
Eilectric  Commission  —  Validity  —  By-law 
— Action — ^Parties.  Smith  v.  London,  12  0. 
W.  R.  668,  675. 

Embarraannent — ^Motion  to  strike  oat— 
Unnecessary  allegations — ^Particnlars  —  Ap- 
plication for  dual  relief — Costs.  Pershing  v. 
Nason  (N.  W.  T.),  4  W.  L.  R,  10. 

Enibarrasnnent  —  Multifarionsnesi  — 
Irrelevancy  —  Pleading  evidence.  Piper  v. 
Vlrey,  10  O.  W.  R.  607. 

Enibarrasament  —  ParOeul^rS'^Inferth 
ation  required — Discovery  of  docuwtents  be- 
fore pleading,] — ^By  the  second  paragrai^  of 
the  statement  of  claim  it  was  alleged  ^t 
the  plaintiff  sold  and  delivered  to  the  de- 
fendant one  Monitor  well  auger  No.  L^  and 
that  the  defendant,  as  security  for  the  pay- 
ment therefor^  executed  and  delivered  to  the 
plaintiff  certain  lien-notes  or  agreements  (de- 
scribing them).  The  third  paragraph  con- 
tained certain  credits  to  which  the  defend- 
ant was  entitled: — Held,  that  the  defendant 
was  entitled  to  particuhurs  as  to  the  date  of 
the  sale  and  delivery  and  the  prices  of  tiie 
machinery  and  of  the  items  forming  the 
credits;  but  the  statement  of  claim  was  not 
embarrassing;  and  all  the  information  the 
defendant  required  to  enable  him  to  plead 
or  counterclaim  could  be  obtained  by  meani 
of  an  order  requiring  the  plaintiff  to  mate 
discovery  of  documents  before  the  defendaat 
should  be  required  to  plead,  and  that  order 
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should  be  granted.  —  Order  of  the  Local 
Master  at  Moose  Jaw  varied.  Reid  v.  NeUes 
(1910),  15  W.  L.  R.  578,         Sask.  L.  R.       . 


—  Prolixity,} — ^Allega- 
tions in  pleadings  fairly  considered  as  un- 
necessary,  immaterial,  bat  setting  forth  evi- 
dence in  support  of  facts  in  issae,  are  merely 
prolix  and  unobjectionable.  McLean  v. 
Kingdon,  9  W.  L.  R.  370. 


_  aeat  of  writ  —  Wrongful  dis- 
missal of  servant — ^Depreciation  in  stock  of 
company  —  Particulars.  Morley  v.  Canada 
WooUen  MilU  Co.,  2  O.  W.  R.  457,  478. 

SxtensioiL  of  olalm  in  writ — Service 

dy  potting  —  Subsequent  appearance  — 
Waiver,} — The  claim  indorsed  on  the  writ 
of  summons  was  for  specific  performance  of 
an  agreement  for  the  purchase  and  sale  of 
land.  The  statement  of  claim  prayed  can- 
cellation of  the  agreement  and  possession  of 
the  land: — Held,  a  legitimate  extension  of 
the  claim  within  Rule  244.  The  defendant 
not  having  appeared  within  the  proper  time, 
service  of  the  statement  of  claim  was  effect- 
ed, pursuant  to  Rule  330,  by  posting  up  a 
copy  in  the  proper  office,  after  which  the 
defendant  entered  an  appearance  and  therein 
required  the  delivery  of  a  statement  of  daim. 
— Held,  that  the  defendant  had  waived  any 
right  to  complain  of  the  variation  made  in 
the  extended  pleading;  and  the  order  made 
upon  a  motion  to  set  aside  the  statement 
of  daim,  allowing  it  to  stand  as  of  the  date 
of  the  order,  was  the  proper  one.  Che  vL 
BeU,  35  Gh.  D.  100.  distinguished.  Oihson 
T.  Hieh,  21  C.  L.  T.  211,  1  O.  L.  R.  247. 

Sxtenslon  of  olalm  indorsed  on  writ 
of  ranunons — Service  out  of  jurisdiction,} 
— ^The  plaintiffs  began  an  action  against 
three  defendants  all  resident  in  Ehigland,  and 
served  the  writ  of  summons  on  one  oi  the 
defendants  while  temporarily  in  British 
Columbia,  and  then  under  Order  XI.  served 
the  other  defendants  in  England.  The  claim 
indorsed  on  the  writ  was  for  damages  for 
non-transfer  to  the  plaintiffs  of  shares  ac- 
cording to  agreement  and  for  failure  to  hold 
certain  stock  in  trust.  By  the  statement  of 
daim  the  plaintiffs  set  up  in  effect  a  claim 
for  damages  against  the  defendants  for  fraud- 
ulently manipulating  certain  companies  so 
that  the  stock  had  become  worthless: — Held, 
that  the  matters  alleged  in  the  statement  of 
daim  were  within  the  scope  of  the  indorse- 
ment. In  deciding  whether  or  not  the  cause 
of  action  indorsed  on  a  writ  has  been  un- 
duly extended  in  the  statement  of  claim,  the 
fact  that  one  of  the  defendants  was  served 
within  the  jurisdiction  and  the  others  were 
subsequently  served  without  the  jurisdiction 
under  Order  XL.  is  immaterial.  Oppen- 
heimer  v.  Sparling,  10  B.  C.  R.  162. 

Bztension  of  time  for  deliTery — ^Time 
limit  for  bringing  action — Application  to 
delivery  of  statement  of  claim---Con.  Rules 
213,  353 — Costs.  McDonald  v.  London  Ouar- 
aniee  d  Accident  Co.,  13  O.  W.  R.  403. 

FrAnd  —  Notice — Embarrassment.  Beatty 
V.  McConneU,  5  O.  W.  R.  541. 

FriTolons  or  ▼exations  action — Muni- 
cfpol  corporation  —  Contract  for  purchwe 


of  plant  —  Allegations  against  mayor  — 
Alteration  in  contract  —  Ratification  hy 
council  —  Injunction  —  Con.  Rule  261  — 
Amendment,}  —  Under  Con.  Rule  261,  an 
order  to  stay  an  action  or  to  strike  out  a 
statement  of  claim  as  disclosing  no  reason- 
able cause  of  action  will  only  be  granted 
in  the  clearest  case. — ^A  statement  of  claim 
in  an  action  by  the  plaintiff,  on  behalf  of 
himself  and  the  other  ratepayers  of  a  city, 
alleged  that  an  agreement  was  entered  into 
on  the  17th  July,  1905^  by  the  city  with  an 
dectric  light  company,  which  was  duly  au- 
thorised by  by-law,  whereby  the  city  were 
to  acquire  for  $200^000  the  company's  plant, 
together  with  supplies  up  to  $3,000  not 
converted  into  plant;  but  that  the  defendant, 
the  mayor,  without  any  authority,  altered 
the  agreement,  by  inserting  after  the  word 
"supplies"  the  words  "on  the  30th  of  April," 
the  effect  of  which  was  to  deprive  the  muni- 
cipal corporation  of  a  large  amount  of  sup- 
plies. Motions  made  by  the  several  defend- 
ants to  strike  out  the  statement  of  claim 
as  disclosing  no  reasonable  cause  of  action, 
and  to  stay  or  dismiss  the  action  as  frivolous 
and  vexatious,  were  dismissed. — It  is  not 
essential  in  such  an  action  to  allege  fraud; 
but  there  should  be  an  allegation  of  a  re- 
fusal by  the  corporation  to  bring  an  ac- 
tion; and  where,  with  knowledge  of  the  al- 
leged alteration,  the  corporation  had  allowed 
six  months  to  elapse  without  taking  pro- 
ceedings, and  as  a  defence  to  the  action  a 
resolution  of  the  coundl  was  produced,  au- 
thorising such  defence,  which,  it  was  al- 
leged, amounted  to  acquiescence  and  rati- 
fication on  the  corporation's  part,  this  was 
held  to  constitute  evidence  of  such  tefusal, 
and  the  defendant  was  allowed  to  amend 
so  as  to  speciallv  allege  it. — Semhle,  rati- 
fication of  the  act  alleged  would,  in  the  cir- 
cumstances, constitute  a  breach  of  trust  on 
the  part  of  the  corporation.  Black  y.  EUis, 
12  O.  L.  R.  403.  7  O.  W.  R.  490,  869. 

General  averment  of  seeretioni  fol- 
lowing 895  O.  P.,  par.  2  and  schedule  R.  of 
the  same  code,  and  sufiicient  for  the  afiSdavlt 
required  for  the  issue  of  a  writ  of  capias, 
is  equally  sufficient  when  contained  in  the 
statement  of  claim.  Quebec  Bank  v.  Davi^ 
son  (1911).  12  Que.  P.  R.  231. 

Illegal  trade  oombination — ^Prefatory 
statements  —  Embarrassment  —  Damages 
—  Particulars  —  Discovery  —  Privileges. 
Grocers*  Wholesale  Co,  v.  Beckett,  6  O.  W. 
R.  531. 

Irregularity  —  Naming  place  of  trial 
other  than  that  named  in  writ  of  summons 
— ^Waiver  by  taking  proceedings  in  action. 
Curry  v.  Star  Publishing  Co,,  10  O.  W.  R. 
960. 

Irrelevant  allesations  — ^  Company  — 
Subscription  for  shares  —  False  representa- 
tions.   Cohum  V.  Clarkson,  11  O.  W.  R,  344. 

Joinder  of  eanses  of  action — Action 
for  damages  for  death  of  workman — Claims 
at  common  law  and  under  Workmen's  Com- 
pensation Act — Alternative  cisims.  Beuten- 
miller  V.  Grand  Trunk  Rw,  Co,,  7  O.  W.  R. 
266. 

Joinder  of  eanses  of  action — Claim  on 
guaranty — C^alm   to  set   aside   transfers   of 
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property — Class  suit — Election — ^Amendment 
— Lis  pendens.  Brock  v.  Crawford,  10  O. 
W.  R.  587. 

Joinder  of  eamjMs  of  aotton. — Intro- 
ductory statements  —  libel  —  Special  dam- 
age— Infringement  of  several  patents  for  in- 
ventions—-Company  —  Wrongs  before  incor- 
poration. Copeland-Chatteraon  Co.  v.  Buai- 
n€98  Sygtems  Limited,  6  O.  W.  R.  505. 

Joinder  of  oanses  of  action — Joinder 
of  defendants  —  Conspiracy  —  Company  — 
Indemnity J\ — If  the  statement  of  claim  in 
an  action  against  a  number  of  defendants 
contains  paragraphs  setting  up  matters  in 
which  some  of  the  defendants  are  not  inter- 
ested, such  paragraphs  should  be  struck  out 
on  application  of  any  of  those  defendants, 
but  not  on  the  application  of  any  of  the 
others.  Gotcer  v.  Couldridge,  [1898]  1  Que. 
B.  348,  and  Badler  v.  Great  Western  Rv>,  Co,, 
[1896]  A.  C.  450,  followed.— As  incidental 
to  the  matters  which  led  up  to  the  main 
cause  of  action  against  all  the  defendants, 
including  an  incorporated  company,  the 
statement  of  claim  asked  for  judgment  for 
a  sum  of  money  alleged  to  be  due  to  them 
by  thd  company: — Held,  that  this  did  not 
constitute  a  separate  and  distinct  cause  of 
action  against  the  company  alone,  so  as  to 
bring  the  case  within  the  principle  of  the 
abov<^  cited  authorities.  Kent  Coal  Co,  v. 
Martin,  16  Times  L.  R.  486,  and  Franken- 
l>wrg  V.  Great  Horseless  Carriage  Co.  [1900] 
1  Q.  B.  504.  followed.  Martel  y.  Mitchelt 
3  W.  L.  R.  144,  16  Man.  L.  R.  206. 

Joinder  of  oanses  of  action — Malicious 
prosecution  —  Trespass  —  Exclusion  or 
separate  trial  —  Inconvenience  —  Jury  — 
Premature  application.  Coates  v.  Pearson 
(Man.),  3  W.  L..R.  1. 

Joinder  of  eanses  of  action — Malicious 
prosecution  —  Trespass  —  Jury  trial  — 
Separate  trials  of  different  causes  of  action,^ 
— Under  Rule  257  of  the  King's  Bench  Act, 
R.  S.  M.  1902  c-  40,  a  plaintiff  may  sue  in 
the  same  action  both  for  malicious  prose- 
cution and  trespass,  although,  by  s.  59  of 
the  Act,  the  former  must  be  tried  by  a  jury 
unless  the  parties  waive  it,  whilst  the  latter 
must  be  tried  without  a  jury  unless  a  Judge 
otherwise  orders,  and  a  statement  of  claim 
including  both  such  causes  of  action  is  not 
thereby  embarrassing  or  inconsistent  with 
the  Rules  of  practice  of  the  Court, — ^After 
the  pleadings  are  closed,  a  plaintiff  suing 
for  both  such  causes  of  action  may  either 
waive  his  right  to  a  jury  or  apply  to  have 
the  trespass  claim  also  tried  by  a  jury,  and, 
if  such  application  fails,  then  an  application 
might  be  made,  under  Rule  263,  to  exclude 
one  of  the  causes  of  action  or  for  separate 
trials,  but  no  application  under  the  last- 
mentioned  Rule  should  be  made  before  the 
cause  is  at  issue.  Coates  v.  Pearson,  3  W. 
L.  R.  1,  16  Man.  L.  R.  3. 

Leave  to  an&end  a  declaration  "  so  as 

to  agree  with  the  facts  proved,*'  will  not  be 
granted  if  the  amendment  changes  the  na- 
ture of  the  demand,  or  is  such  as  to  lead 
the  defendant  into  error  as  to  the  facts  in- 
tended to  be  proved.  In  an  action  of  dam- 
ages caused  by  a  collision  with  a  tram  car, 
in  which  it  is  alleged  that  "the  car  which 


struck  the  plaintiff  was  crossing  another  car 
moving  on  the  same  street,  in  the  opposite 
direction,"  the  plaintiff  cannot,  after  trial, 
amend  his  declaration  to  make  it  set  forth 
that  the  second  car  was  stationary  and  not 
moving.  Leave  granted  to  him  to  do  so  bj 
the  trial  Judge  is  sufficient  ground  to  qsaih 
a  verdict  given  in  his  favour.  Lemieug  ▼. 
Montreal  8t  Rto.  Co.  (1910),  38  Que.  S.  C. 
400. 

Iiibel  —  Newspaper— Notice  of  complaint 
before  action  —  Conformity  with  pletding 
— Amendment — ^Matters  alleged  in  aggrava- 
tion of  damages.  Pringle  v.  Financial  Post 
Co.,  12  O.  W.  R.  929. 

Malpractice  ~  ''Efficient*'  —  Am/sni- 
ment.^ — ^The  word  "efficient,"  as  applied  to 
a  medical  practitioner  in  a  statement  fi 
claim  for  damages  for  his  unskilful  treat- 
ment of  the  plaintiff,  was  held  to  be  ambiti- 
ous, inasmuch  as  it  might  be  taken  to  mesa 
that  the  practitioner  was  merely  competent, 
or  that  he  was  not  only  competent,  but  would 
in  fact  skilfully  treat,  and  the  statement  of 
claim  was  therefore  held  to  be  embarrass- 
ing. Judge's  order  dismissing  application  to 
amend  by  setting  up  objection  in  hiw,  varied, 
and  plaintiff  given  leave  to  apply  to  amend, 
and  in  default  defendant  given  leave  to  apply 
to  strike  out  portion  of  claim  as  embarnas- 
ing.  Schiller  v.  Canada  North-West  Coal  tf 
Lumber  Syndicate,  1  Terr.  L.  R.  421. 

Mistake  as  to  eredit  —  Ameadment— 
Bffect  of  judgment  for  part  of  claim  — 
Action  proceeding  for  balance  —  Intexloco- 
tory  judgment.  Lisle  v.  DeLion  (Y.T.),  3 
W.  L.  R.  510. 

Mortgrase  —  Covenant  —  Assignment 
pendente  lite.  Ronald  v.  Whitehead,  12  0. 
W.  R.  1073. 

Morts^se  aetion — Alternative  provisoes 
— Embarrassing  or  unnecessary  —  SiriHH 
out.] — ^Allegations  in  a  statement  of  dalffi 
unnecessary  inasmuch  as  they  merely  anti- 
cipate a  possible  defence,  are  not  neces- 
sarily embarrassing.  The  plaintiffs  in  psi^ 
graph  2  of  their  statement  of  claim  alleged 
that  the  defendant  by  deed  dated  13th  No- 
vember, 1888,  in  consideration  of  £1,003  lent 
him  by  one  A.  M..  mortgaged  his  reveisioo- 
ary  interest  in  his  father's  estate,  and  that 
in  the  said  deed  it  was  provided  that  if  tbe 
defendant  should  within  ten  years  after  the 
date  of  the  mortgage  become  entitled  to  the 
said  reversionary  interest  by  the  death  of  the 
tenant  for  life,  and  should  within  30  days 
after  obtaining  possession  of  the  same  psy 
the  said  A.  M.  $2:000,  with  compound  in- 
terest at  10  per  cent,  per  annum,  then  the 
mortgage  should  be  void.  In  paragraph  3  it 
was  alleged  that  it  was  further  provided  bj 
the  mortgage  that  if  the  defendant  should  at 
the  expiration  of  10  years  from  tiie  date  of 
the  mortgage  repay  to  A.  M.  the  said  sam  of 
£1,003,  with  interest  compounded  yearly  at 
10  per  cent.,  then  the  mortgage  should  be 
void.  In  paragraph  4  it  was  alleged  that 
the  defendant  covenanted  in  the  said  deed 
to  pay  the  mortgage  money  and  interest  and 
observe  the  provisions  therein  contained.  In 
paragraj^h  5  it  was  alleged  that  A.  M.  had 
duly  assigned  the  mortgage  to  the  plaintift; 
in  paragraph  6,  that  the  defendant  did  not 
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within  10  yean  beoome  entitled  to  the  pro- 
perty mortgasred  by  the  death  of  the  life 
tenant:  and  in  paragraph  7,  that  the  de- 
fendant had  not  paid  any  sum  whatever  on 
the  mortgage.  The  plaintiff  claimed  £1,003 
and  interest  at  10  per  cent,  compounded 
yearly: — Held,  on  an  application  to  strike 
ont  the  whole  statement  of  claim,  or  at  any 
late  either  paragraph  2  or  paragraph  3  as 
embarrassing,  that  the  pleading  was  not  em- 
barrassing, and  should  stand;  that  so  far 
as  any  of  the  allegations  might  be  unneces- 
sary they  merely  anticipated  a  possible  de- 
fence, and  were  not  on  that  account  em- 
barrassing. Vancouver  Land  d  \8eouritie9 
Co.  V.  MoKinnelh  5  Terr.  L.  R.  27. 

Motion  to  allow  dellTory — More  than 
three  months  delay  —  Security  for  costi  — 
Venue  —  Change  o/.]^Order  granted  allow- 
ing delivery  of  statement  of  claim  notwith- 
standing more  than  three  months  had  elapsed 
since  entry  of  appearance: — Held^  also,  that 
to  reqaire  security  for  costs  might  virtually 
be  a  dismissal  of  the  action;  that  it  would 
be  a  suflScient  test  of  plaintiff's  solvency 
and  good  faith  to  require  him  as  a  term  of 
the  order  to  pay  the  costs  of  motion,  fixed 
at  $30,  within  six  weeks  and  proceed  to 
trial  at  as  early  a  date  as  possible. — Held, 
farther,  that  the  order  might  provide  for 
venue  to  be  laid  at  Walkerton  if  accepted. 
Shunk  V.  Gentles  (1910),  15  O.  W.  R.  866. 

Motion  to  set  aside — Prwcipe  order  to 
continue  action  at  suit  of  assignee  of  plain- 
W] — Order  made  validating  a  statement  of 
daim  not  delivered  until  two  years  after 
service  of  writ.  Plaintiff  assigned  his  cause 
of  action  after  issue  of  writ.  Motion  to  set 
aside  prcecipe  order  to  continue  action  at 
suit  of  assignee  dismissed.  Stidwell  v.  2forth 
Dorchester,  14  O.  W.  R.  709,  1  O.  W.  N. 
51. 

Motion  to  strike  ont  —  Embarrassment 
— ^Irrelevancy — ^Prayer  for  relief — Damages — 
Parties — Company.  Hart  v.  Hutcheson,  7 
0.  W.  R.  695. 

Motion  to  strike  ont  —  Embarrassment 
— ^Prayer  for  relief — ^Malicious  prosecution 
—Conspiracy — ^Amendment.  Vandusen  v. 
Robertson^  9  O.  W.  R.  634. 

Motion  to  strike  ont  certain  portion 
as  embarrassins — Or  to  have  mortgagees 
added  as  defendants  —  Motion  dismissed — 
Costs  to  plaintiffs  in  cause — ^Defendants  to 
have  8  days  to  plead.  Can,  Bank  of  Com- 
««rce  V.  Fitzgerald  (1911),  18  O.  W.  R. 
908^  2  O.  W.  N.  951. 

Motion  to  strike  ont  laree  part  — 

Embarrassing  —  Claim  disallowed  by  judg- 
ment— Res  judicata  —  Reasonable  remunera- 
tion —  Retainer  —  Action  to  determine 
qaeetion  as  to  —  To  be  tried  without  jury 
-^  No  prejudice  to  defendants  —  Motion 
diamissed  with  costs  —  Defendants  given 
week  to  deliver  statement  of  defence.  Ourry 
V.  CUrkson  (1910),  17  O.  W.  R.  315,  2 
0.  W.  N.  221. 

Motion  to  strike  ont  part — Execution 
igainst  interest  in  land — Judgment — Remedy 
by  summary  application.  Bowerman  y.  JSToU, 
6  0.  W.  R.  225. 


Motion  to  strike  ont  parts — Allega- 
tions of  material  facts.  Slemin  v.  Toronto 
PoUce  Benefit  Fund,  5  O.  W.  R.  178,  239. 

Non-oonformity  witk  indorsement 
on  writ  of  snn&mons — Additional  claim 
related  to  original  claim — Action  to  establish 
will  and  set  aside  deed — Claim  to  set  aside 
later  will — Embarrassment  —  Cross-action. 
:Sicholson  v.  Mahaffy,  9  O.  W.  R.  685. 

Non-oonfomtity  witk  indorsement 
on  writ  of  snmmons  —  Particulars  — 
Amendment  —  Costs.  Martin  v.  Jones,  9 
O.  W.  R.  866. 

Ifon-eonf omtity  witk  writ  of  snni- 
mons  —  Action  begun  by  co-partnership — 
Statement  of  claim  in  name  of  Incorporated 
company — Statute  of  limitations.  Muir  v. 
Ouinane,  5  O.  W.  R.  324,  6  O.  W.  R.  64, 
383,  844.  7  O.  W.  R.  152. 

Ifon-oonformity  witk  writ  of  snm* 
mons  —  Amendment — Practice.  BlaoktoeU 
V.  Blaokwell,  2  O.  W.  R.  411,  507. 

Order  for  delivery — Rules  of  Court,] — 
The  Court  has  jurisdiction  under  Order 
XXX.  to  direct  the  delivery  of  a  statement 
of  claim.  Orders  XX.  and  XXX.  may  be 
read  together  for  this  purpose.  Decision  of 
Morrison,  J.,  in  British  Columbia  Anchor 
Wire  Co,  v.  Smith,  4  W.  L.  R.  251,  reversed. 
British  Columbia  Wire  d  Nail  Co.  v.  Ottawa 
Fire  Ins.  Co.,  12  B.  C.  R.  212. 

Plartionlars — Copyright  in  hook — Regis- 
tration  —  Infringement.] — In  an  action  for 
infringement  of  copyright  in  a  book,  the 
statement  of  claim  alleged  that  Uie  plaintiffs 
were  the  proprietors  of  a  subsisting  copy- 
right duly  registered,  but  did  not  mendon  the 
date  of  registration,  and  further  alleged  that 
the  defendants  printed  for  sale  a  large  num- 
ber of  copies  of  another  book  a  part  whereof 
was  an  infringement  of  the  plaintiffs'  copy- 
right:— Held,  that  the  defendants  were  en- 
titled to  particulars  shewing  the  date  of 
registration  of  the  plaintiff's  copyright,  and 
shewing  what  part  of  the  defendants'  book 
infringed  the  plaintiffs'  right.  Stoeet  T. 
Maugham,  11  Sim.  51.  not  followed.  Afouv 
man  V.  Tegg,  2  Russ.  385,  390,  and  Page  V. 
Wisden,  20  L.  T.  N.  S.  435,  foUowed.  LiddeU 
V.  Copp'Clark  Co.,  21  C.  L.  T.  126,  19  P.  R, 
332. 

Fnrtienlars  —  Mortgage  —  Sale  under 
power  —  Conspiracy  —  Account.  Huffman 
V.  Hull,  1  O.  W.  R.  242. 

Partionlars  —  Settled  accounts.]  —  In 
order  to  open  settled  accounts  on  the  ground 
of  mistake  specific  errors  must  be  alleged 
and  proved.  General  allegations  are  not 
sufficient,  and  if  made  must  be  supplemented 
by  particulars.  Ontario  Lumber  Co.  v.  Cook. 
11  O.  L.  R.  Ill,  7  O.  W.  R.  132. 

Parties — ^Motion  to  strike  ont  statement 
of  claim — No  joint  cause  of  action  —  Im- 
proper joinder  of  separate  and  distinct  ac- 
tions— Five  days  given  to  elect  on  which 
action  plaintiffs  will  proceed  —  Without 
prejudice  to  other  rights  if  statement  of 
claim  is  amended — Plaintiff  Wakefield's  ac- 
tion dismissed  without  prejudice  —  Oosti. 
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Harris,  Maxwell  Larder  Lake  Mining  Oo,  j. 
Goldfield8  Lid,  (1911),  19  O.  W.  R.  248,  2 
O.  W.  N.  1087. 

Peraonal  InJiuisB  —  Negligence — Defec- 
tive machine — Insurance  against  accident — 
Irrelevancy.^ — In  an  action  for  damages  for 
personal  injuries  caused  by  a  machine  alleged 
to  have  been  defectively  constructed,  belong- 
ing to  the  defendants,  the  fact  that  the  de- 
fendants were  insured  in  an  insurance  com- 
pany against  such  accidents,  cannot  be 
given  in  evidence,  as  it  was  not  in  any  way 
relevant;  and  an  allegation  in  the  statement 
of  claim  that  such  insurance  existed  was 
struck  out,  as  embarrassing  to  the  defend- 
ants. Flynn  v.  Industrial  Exhibition  As- 
sociation  of  Toronto,  24  C.  L.  T.  58,  6  O.  L. 
R.  635,  2  O.  W.  R.  1047,  1075. 


Pemonal  injuries  by  eleotiio 

Subsequemt  removal  of  wires — Admissibility 
of  evidence.  Oloster  v.  Toronto  Electric 
Light  Co.,  4  O.  W.  R.  532. 

Plaiatilf  a  sliAreliolder  in  eoBipany — 

Action  against  manager  for  diminishing  com- 
pany's assets — Motion  to  strike  out  state- 
ment of  claim  as  disclosing  no  reasonable 
cause  of  action — Riddell,  J.,  granted  the  or- 
der as  asked,  but  gave  plaintiff  leave  to 
amend  on  payment  of  costs.  David  v.  Rfan 
(1910).  17  O.  W.  R.  694,  2  O.  W.  N.  322. 

ReleTanoy  of  allesaticnui — Contract  for 
saie  of  lands — Speciflo  performance,] — Ac- 
tion for  specific  performance  of  contract  for 
exchange  of  lands.  Motion  to  strike  out 
certain  paragraphs  of  statement  of  claim 
setting  out  that  differences  of  opinion  had 
arisen  between  the  parties  as  to  effect  of 
their  contract  and  motion  for  particulars. — 
Master  in  Chambers  dismissed  motion.  0>st8 
to  plaintiff  in  cause.  Shunter  v.  Todd  (1911), 
18  O.  W.  R.  275,  2  O.  W.  N.  645. 

BeleTanoy  of  allegations  —  Master  in 
Chambers  struck  out  para^rraph  of  statement 
of  claim  tending  to  shew  what  happened 
after  the  cause  of  action  arose — ^Defendants 
given  a  week  to  plead — Costs  in  the  cause. 
Fearnside  v.  Morris  (1911).  18  O.  W.  R. 
271.  2  O.  W.  N.  676. 

Saskatolie'van  Rnle  161 — No  reason- 
able  cause  of  action — Statute  of  Frauds.} — 
On  application  to  strike  out  certain  para- 
graphs of  statement  of  claim  on  the  ground 
that  they  disclose  no  reasonable  ground  of 
action,  although  the  other  paragraphs  did. 
Such  an  application  under  above  rule  can 
be  made  as  to  either  of  these  separate  parts 
as  a  whole: — Held,  that  the  first  mentioned 
paragraphs  also  disclosed  a  reasonable  cause 
of  action.  It  is  not  fatal  to  a  paragraph 
referring  to  an  agreement  relating  to  land 
that  it  does  not  state  such  agreement  to  be 
in  writing.  Summons  discharged.  Voorhees 
V.  Holland,  9  W.  L.  R.  687. 

Serrioe  —  Time — Extension.] — ^Applica- 
tion refused  to  extend  time  for  service  of 
statement  of  claim  notwithstanding  the  de- 
fendant would  be\  able  to  plead  the  Statute 
of  Limitations.  Under  above  Rule  176  the 
statement  of  claim  must  be  served  within  6 
months.  Unless  under  extraordinary  cir- 
cumstances   the    application   must   be   made 


within  the  6  months'  period.  Plaintiff  had  a 
remedy  under  Man.  Rule  203.  Watson  v. 
Bowser,  10  W.  L.  R.  92. 

Slander  aotion  —  Innuendo  —  Criminal 
charge — No  reasonable  cause  of  action  — 
Con.  Rule  261.1  —  Motion  by  defendant 
under  Con.  Rule  261  to  strike  out  plaintiiPi 
statement  of  claim.  Defendant  used  the 
words  "you  cannot  get  your  expenses,  you 
ran  away:" — Held,  that  taking  the  inna- 
endo  as  stated  by  plaintiff,  the  words  used 
did  not  impute  that  plaintiff  had  conmiitted 
a  crime.  No  reasonable  cause  of  action 
having  been  disclosed,  order  granted  as 
prayed.  Law  v.  Llewellyn,  [1906]  1  K.  B. 
498,  followed.  Titohmarch  v.  Crawford 
(1910),  15  O.  W.  R.  664. 

Speoifle  performance — Indefiniteness-* 
Documents— -Kules  275,  469  —  Amendment 
Clarkson  V.  Jacobs,  10  O.  W.  R.  65. 

Striking  ont — Cause  of  action — Awseni- 
ment — Limitation  of  actions — Railway  Act] 
— Section  125  of  the  Judicature  Ordinance, 
R.  O.  1888  c.  58,  can  be  invoked  only  (1) 
when  the  whole  pleading,  and  not  merely 
''matter  in  the  pleading"  within  s.  103,  is 
attacked;  and  (2)  when  the  pleading  dis- 
closes not  merely  no  cause  of  action  or 
answer  but  one  not  reasonable,  that  is,  not 
fairly  open  to  argument  as  a  point  of  law,  or 
when  the  action  or  defence  is  shewn  by  the 
pleadings  to  be  frivolous  or  vexatious.  If 
it  is  fairly  open  to  argument  whether  a  plead- 
ing discloses  a  good  cause  of  action  or 
answer,  the  question  invoHved  i^ould  be 
raised  as  a  point  of  law  by  the  pleadings 
under  s.  123.  On  the  pleadings  it  was 
objected  that  the  amended  statement  of  daim 
set  up  a  new  cause  of  action,  which  had  be- 
come barred  by  provisions  of  the  Railway 
Act: — Held,  that  a  new  cause  of  action 
was  not  set  up  in  the  amended  statement  of 
claim.  McEwen  v.  North  West  Coal  and 
Navigation  Co.,  1  Terr.  L.  R.  203. 

Striking  ont — Cause  of  action — Bmibat' 
rassment--bemurrer — Amendrnent — Terms — 
Rules  259,  261,  298.} — ^In  an  action  to  re- 
cover the  amount  of  an  insurance  upon  the 
life  of  C,  under  a  policy  issued  by  the  de- 
fendants and  assigned  to  the  plaintiff,  the 
plaintiff  alleged,  in  the  alternative,  that  the 
defendants  had  re-insured  with  another  com- 
pany, and  after  the  death  of  O.  the  defend- 
ants requested  the  re-insuring  company  to 
pay  the  amount  re-insured  to  the  defendianti, 
which  the  re-insuring  company  did  with  s 
direction  to  pay  the  amount  over  to  the 
plaintiff,  which  the  defendants  refused  to 
do: — Held,  that  this  amounted  to  an  aBegi- 
tion  that  the  defendants  had  received  a  sum 
of  money  to  the  use  of  the  plaintiffs,  which 
they  refused  to  pay  over  to  hiin,  and  that 
they  were  trustee  thereof  for  him;  and  the 
paragraphs  of  the  statement  of  daim  con- 
taining the  alternative  allegations  should  not 
be  struck  out  summarily  under  Rule  261  as 
disdosing  no  reasonable  cause  of  action, 
nor  under  Rule  298  as  tending  to  prejudice, 
embarrass,  or  delay  the  fair  trial  of  the 
action.  Rule  261  is  intended  to  apply  only 
where  the  pleading  is  obviously  bad.  A  par^ 
may  still  have  a  point  of  law  di^Kwed  of, 
although  he  is  not  at  liberty  to  demur:  Rule 
259.  Attomey-Oeneral  of  the  Duchy  of  La^r 
caster  v.   London   and   North-Western  iStf- 
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€o.  [1892]  3  Gh.  274,  and  Kellaway  v. 
Bury,  66  L.  T.  N.  S.  599,  followed.  Semhle, 
that  where  a  pleading  is  struck  out  and  the 
IMirty  pleading  is  allowed  to  amend,  there  is 
no  authority  for  imposing  the  term  that  he 
is  to  file  with  the  amendment  an  affidavit 
shewing  prima  facie  its  truth.  Brophy  v. 
Royal  Victoria  /n«.  Co,,  21  G.  L.  T.  589,  2 
O.  L.  R.  651. 

Strildi&g:  out — Embarrassment — Fraud — 
Setting  out  facts  and  circumstances — ^Anti- 
cipatinig  defence — ^Leave  to  amend.  Wagar 
T.  CarscaUen,  8  O.  W.  B.  426,  486. 

Summary  applloatioa  to  strike  out, 

as  disclosing  no  reasonable  cause  ^  of 
action  and  as  frivolous  and  vexatious 
— ^Rule  151 — Question  of  law  raised  as  on 
demurrer — Gonstruction  of  Rule.  Keto  v. 
Wait   (Sask.),  7  W.  L.  R.  62. 


Judgment  —  Affidavit  verify- 
ing claim — Sufficiency  of^ — Time  for  making 
application*  —  I%9ue  joined,^ — ^Plaintiff  ap- 
plied to  strike  out  appearance  and  enter 
judgment  against  the  defendant  under  Rule 
103  of  the  Judicature  Ordinance.  The  affi- 
davit filed  alleged  a  judgment  recovered 
against  the  defendant  in  the  Alberta  Gourt 
for  a  certain  sum,  but  did  not  set  out  that 
he  was  still  indebted  to  the  plaintiff  in  that 
or  any  sum:  —  Held,  that  the  affidavit  did 
not  sufficiently  establish  the  cause  of  action. 
QaeU  V.  Haa  (1909),  2  Sask.  L.  R.  184. 

Time  for  deliTory — Several  defendants 
--Rule  24s  (6).]— Under  Gon.  Rule  243 
(5),  where  there  are  several  defendants  in 
an  action,  it  is  sufficient  if  the  statement  of 
claim  is  delivered  to  each  defendant  within 
three  months  after  the  last  appearance. 
McKay  v.  NipiaHng  Mining  Co.,  10  O.  W. 
R.  30,  14  O.  L  R.  457. 


— Seizure  of  goods  hy  sheriff — 
Action  against  ewecution  creditors — Failure 
to  allege  specific  directions — Amendment,] — 
In  an  action  against  the  sheriff  and  several 
execution  creditors  of  A.  O.  for  trespass  in 
sdzing  the  goods  of  the  plaintiff  under  the 
writs  of  execution,  the  statement  of  claim 
did  not  allege  that  the  defendants  the  execu- 
tion creditors  had  interfered  directly  and 
ordered  the  sheriff  to  seize  particular  goods: 
— Held,  that  the  statement  of  claim  disdosed 
no  reasonable  cause  or  ground  of  action 
against  the  defendants  the  execution  credi- 
tors; but,  upon  a  motion  by  one  of  those  de- 
fendants to  dismiss  the  action,  the  plaintiff 
was  allowed  ta  amend  by  inserting  an  alle- 
gation that  those  defendants  had  specifically 
directed   the  sheriff  to   seize   the  particular 

rds.     OUen  v.  Van  Wart   (1910),  13  W. 
R.  661. 

Undue  extension  of  indorsement  of 
writ  of  summons — Inconsistent  causes  of 
action — ^Action  to  set  aside  will — Gontract  of 
testator  with  child  —  Property  wrongfully 
obtained  from  testator  in  his  lifetime  — 
Amendment.  Mountjoy  v.  Samells,  10  O. 
W.  R.  605. 

See  Account — Gontbact — Gbown  Lands 

— ^DBFAKATION  —  JUDGlfENT — LiS  PENDKNS 
— MlCKANICS'   liZENS. 


16.  Statement  of  Defence  and  Gounteb- 

GLAIH. 

Action  against  Husband  and  udf e — 

Only  one  statement  of  defence  filed — Mo- 
tion to  strike  out  part  as  embarrassing — 
Point  new  —  Success  divided— Gosts  in 
cause.  Titchmarsh  v.  Burkhead  (1910),  17 
O.  W.  R.  564,  2  O.  W.  N.  304. 

Action  brouKht  in  name  of  company 

— Question  of  practice — Use  of  company's 
name  as  plaintiff  in  actions — Discretion  — 
Motion  to  stay.  Saskatchetoan  Land  and 
Homestead  Co.  v.  Leadley,  2  O.  W.  R.  745, 
850,  917,  944,  1075,  1112,  3  O.  W.  R.  133, 
191,  4  O.  W.  R.  39,  378,  5  O.  W.  R.  449, 
Saskatchetoan  Land  and  Homestead  Co,  v. 
Moore,  2  O.  W.  R.  916,  944,  1075,  1112, 
4  O.  W.  Jt.  39,  378. 

Action  for  conspiracy  —  Members  of 
trade  union — Denial  of  fact  not  alleged  — 
Argumentative  claims  of  right  —  Striking 
out  pleading.  Vulcan  Iron  Works  Limited 
V.  Winnipeg  Lodge  No,  122,  International 
Association  of  Machinists  (Man.)>  4  W.  L. 
R.  313. 

Action  for  money  had  and  receiTod 

— Counterclaim  for  transfer  of  shares,  de- 
livery up  of  promissory  note,  account  of 
dividends  and  profits,  and  damages — Strik- 
ing out  part  as  to  damages.  Union  Trust 
Co,  V.  Fowler,  11  O.  W.  R.  675. 

Action  for  slander  —  Amendment  of 
statement  of  clavmr-^nnuendo,'\ — PlaintiflL 
who  moved  to  strike  out  a  large  part  of 
statement  of  defence  as  irrelevant  and  em- 
barrassing, decided  to  confine  trial  to  two 
specific  acts  of  wrong-doing.  Amendments 
allowed  accordingly.  It  is  here  said  that 
an  active  politician  need  not  defend  his 
every  act.  "Nunc  dimittis,  Foster  v.  Mao- 
donald,  13  O.  W.  R.  671. 

Action  of  ejectment  —  Title — Gounter- 
daim  to  remove  deeds  from  register — ^Parties 
— ^Amendment.  Setchfield  v.  Patterson,  12 
O.  W.  R.  1070. 

Action  to  set  aside  asreement  to  sell 

— Notes  given  as  a  collateral  security-^De- 
posit  of  these  notes  in  Court  ioith  the  state- 
ment of  defence — Inscription  in  law.] — ^Tlie 
plaintiff  does  not  withdraw  his  action  to  set 
aside  an  agreement  to  sell  by  depositing  in 
Court  with  his  statement  of  defence,  notes 
which  had  been  given  him  by  the  defendant 
to  guarantee  the  payment  of  the  price  of  the 
sale.  Metrakos  y.  Thomas  (1909),  10  Que. 
P.  R.  365. 


Action  under  Workmen's  Oonipei 
tion  Act  —  Statement  of  defence — Amende 
ment  of — Setting  up  action  tarred  hy  Sta- 
tute of  Limitations — Failure  to  plead  sta- 
tute in  statement  of  defence — Slip  of  solici- 
tor— Costs.]  —  Plaintiff  brought  action  for 
damage's  for  injuries  under  Workmen's  Com- 
pensation Act.  Defendant's  solicitors, 
through  a  slip,  neglected  to  plead  the  Sta- 
tute of  Limitations  as  a  bar  to  the  action. 
Defendants  moved  to  amend  their  statement 
of  defence  by  so  pleading  the  statute. — Mas- 
ter in  Chambers  allowed  the  motion  on  pay- 
ment to  plaintiff  of  costs  of  motion  fixed  at 
$20.  Siven  y.  Tendskaming  Mining  Co. 
(1910),  17  O.  W.  R.  81,  2  O.  W.  N.  129. 
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Amended  pleadlnc — Leave  to  deliver — 
Company — Lien — Solicitor — Adding  party — 
Pleading  over.  Ryckman  v.  Toronto  Ttme 
Foundry  Co,,  3  O.  W.  R.  207,  290,  434,  522. 

AaieadBieiit — Costs.  McLaughlin  Car- 
riage Co,  v.  Borden^  1  E.  L.  R.  85. 


—  Damages — New  trial — 
Payment  into  Court.  Stephent  y.  Toronto 
Ru>.  Co^  7  O.  T^.  R.  39. 

Amendment  —  Denial  of  representative 
character  of  plaintiff — Status  to  maintain 
action — Letters  of  administration — Cause  of 
action  arising  in  another  province  —  Fatal 
Accidents  Act.] — ^The  plaintiff,  as  adminis- 
trator of  his  deceased  wife,  sought  to  recover 
damages  for  her  being  burnt  to  death  in  a 
fire  which  occurred  on  a  steamer  owned  and 
operated  by  the  defendants,  while  such 
steamer  was  at  Warren's  Landing,  in 
the  North- West  Territories  of  Canada. 
The  statement  of  defence  admitted  the 
truth  of  the  allegation  in  the  statement 
of  claim  that  the  plaintiff  was  the  adminis- 
trator of  the  estate  and  effects  of  his  de- 
ceased wife;  but  such  administration  had 
only  been  granted  in  and  for  the  province  of 
Manitoba;  and  the  defendants  applied  for 
and  obtained  leave  to  amend  their  defence 
by  setting  up  that  the  plaintiff  had  not  been 
appointed  such  administrator  by  or  under 
the  authority  of  the  North- West  Territories 
of  Canada,  wherein  the  plaintilTs  alleged 
cause  of  action  had  arisen,  and  that  the 
plaintiff  had  no  status  or  right  to  bring  the 
action,  and  the  alleged  cause  of  action  was 
not  and  never  had  been  vested  in  him. 
Couture  v.  Dominion  Fish  Co,,  18  Man.  L. 
R.  468,  10  W.  L.  R.  85. 

Amendment — Fraud."] — In  an  action  for 
specific  performance  the  defendant  will  be 
allowed  to  amend  his  statement  of  defence 
so  as  to  set  up  fraud;  and  questions  of  de- 
lay, acquiescence,  waiver,  etc.,  are  only  to 
be  dealt  with  at  trial. — ^An  application  to  so 
amend  on  the  part  of  the  defendant  is  en- 
titled to  greater  consideration  than  a  like 
application  on  the  part  of  the  plaintiff. 
Bishopric  Y.  York,  7  W.  L.  R.  206,  1  Alta. 
L.  R.  22. 

Amendment — Leave — Setting  up  fraud. 
Bishopric  v.  York  (Alta.).  7  W.  L.  R.  206. 


—  Ijeave  refused.  Halifax 
Breweries  Limited  v.  MacCoy,  40  N.  S.  R. 
606. 

Amendment  —  Libel  and  Slander  Act, 
ss.  13,  16.  Morency  v.  Wilgress,  9  O.  W. 
R.  302. 

Amendment — Motion  for  leave  to  add 
counterclaim  —  Refusal.  Union  Investment 
Co.  V.  Polushie  (N.W.T.),  4  W.  L.  R.  552. 

Amendment — Statute  of  Frauds — ^Terms 
—Costs.  MoLeod  v.  Crawford,  6  O.  W.  R. 
797. 

Amendment — Withdrawal  of  admission 
— Want  of  notice  of  action.] — Held,  that 
an  admission  made  on  the  pleadings  cannot 
be  withdrawn  unless  evidence  be  produced  to 
shew  that  it  was  made  inadvertently,  and  is 
not  correct — 2,  That  parties  should  be  per- 


mitted to  amend  their  pleadings  so  as  to 
raise  all  questions  touching  the  issue;  but, 
as  an  amendment  setting  up  want  of  notiee 
of  action  would  not  raise  a  point  affecting 
the  issue,  but  rather  one  affecting  the  rigiit 
of  the  party  to  bring  the  action,  it  should 
not  be  permitted.  Ctesman  v.  Vity  of  Re- 
gina,  7  W.  L.  R.  307,  1  Sask.  L.  R.  ZA. 

Antiotnatlns     defenee  —  Emharrass- 
ment — Validity  of  provincial  statute — Mum' 
cipal  corporation  —  By-law  —  Raihcay  — 
Construction  of  suhway  —  Property  iufur- 
iously  affected  —  Claim  for  compensation — 
Order  of  railway  committee  of  Privy  Comu^ 
ctl.] — ^A  by-law  of  the  dty  corporatioD,  the 
plaintiffs,  adopted  an  agreement  between  the 
plaintiffs  and  a  railway  company  prcmding 
for  the  construction  of  a  subway,  the  dos- 
ing of  certain  streets,  etc ;  the  by-law  was 
ratified  and  confirmed  by  3  &  4  Edw.  YIL 
c.  64   (Man.).     In  this  action  the  plaintiJb 
by  their  statement  of  daim  alleged  that  the 
subway  was  completed  on  or  before  the  8lh 
November,   1904;    that   the   defendants,  the 
owners  of  certain  property  said  to  be  injur- 
iously  affected    by    the   constrnctioa   of  tiie 
subway,  on  the  28tb  May,  1906,  took  pro- 
ceedings  by    way    of    arbitration   to  obtain 
compensation   therefor;    that   no  claim  wti 
made    by   the   defendants    within   one  yetr, 
and  that  the  daim,  if  any,  was,  therefore, 
barred  by  s.  775  of  the  Winnipeg  charter.  A 
dedaration  to  that  effect  was  asked,  and  sn 
injunction   to   restrain   the  defendants  from 
proceeding  to  arbitrate.     The  defendants  de- 
livered   a   statement   of   defence,   one  ptra- 
graph  of  which  was  struck  out  by  an  order 
in  Chambers,  and  by  the  same  order  the  de- 
fendants were  allowed  to  amend  by  inaerting 
an    alternative    counterclaim,    alleging    that 
the  subway   was  constructed   under  the  an- 
thority    of    the    plaintiffs    and    in   assuined 
compliance   with   the  order  of   the  Railwij 
Committee  referred  to  in  the  redtal  to  the 
plaintiffs'   by-law,   and   that  the  defendants' 
lands  were  injuriously  affected  by  sudi  con- 
struction, and  that  the  plaintiffs  were  wrong- 
doers in  constructing  the  subway,  and  were 
liable   to   the   defendants   for   damages  soa- 
tained  by  such  construction,  because  no  steps 
were  taken  under  the  provisions  of  the  Bail- 
way  Act  of  Canada  to  determine  or  pay  the 
compensation  to  which  the  defendants  were 
entitled,   and   without  any   order  being  ob- 
tained under   the  Railway    Act    permittiBg 
such   construction   without    such   detennins- 
tion   or  payment,   wherefore   the  defendants 
counterclaimed     damages    and     interest:  — 
Held,    on    appeal   from    the    order   aDowing 
this  counterclaim  to  be  set  up,  that,  ss  the 
plaintiffs  had  not  stated   that  they  claimed 
to  have  constructed   the  subway   under  the 
order  of  the  Railway  Committee,  the  defend- 
ants by  the  counterclaim  were  antidpatjof 
the  defence  thereto,  which  was  embarraaaiiil 
and  should  not  be  permitted :  Cameron,  J^ 
dissenting. — Leave  was  given  to  the  defend- 
ants to  counterclaim  simply   on  the  injuT 
done  to  their  property  by   the  acts  of  the 
defendants,    leaving    the    plaintUEs    to  meet 
the  counterclaim  as  they  should  think  beat 
— Per  Cameron,  J.A.,  that  the  counterdsim 
disclosed  a  cause  of  action,  and  should  he 
allowed   to  stand,  but  the  plaintilEi  shooM 
have  the  right  to  reply  stating  any  objection! 
in   point   of  law    as    they    might    be    ad- 
vised.      Winnipeg   V.    Toronto   Gflk   Trsi<i 
(1910),  13  W.  L.  R.  577. 
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AppUoatioa  refused  to  strike  oat  a 
paragraph  in  statement  of  defence  alleg- 
ing tnat  the  bank  of  which  plaintiff  is  liqui- 
dator illegally  dealt  with  and  traded  in  its 
capital  stock.  Stavert  v.  Holdcroft,  Id  O. 
W.  R.  1174. 

Applloatioa  to  strike  out — Defence  in 
bar — Prosecution  for  crime.  Canada  Bia- 
euit  Co.  V.  Spittah  2  O.  W.  R.  387,  735. 

Applioatlon  to  strike  out — Irrelevant 
matter.  Preet  Y.  Malaney,  2  O.  W.  R.  388, 
410. 

Attomey-Ctoaeral  —  Action  to  avoid 
Crown  mining  leases  —  Misrepresentation — 
Jurisdiction  —  Discretion  of  Attorney-Gen- 
eral —  Land  Titles  Act  —  Cautions,]  — 
Where  an  action  was  brought  by  the  At- 
torney-General for  the  province  to  avoid 
mining  leases  of  public  lands  as  having  been 
granted  by  the  Crown  through  misrepresen- 
tation and  fraud  on  the  part  of  the  defend- 
ants, and  the  latter  set  up  in  their  defence 
matter  attacking  the  plaintiff's  status  ^s  su- 
ing not  in  the  interest  of  the  public,  but  at 
the  private  solicitation  of  interested  indivi- 
duals:— Held,  that  this  portion  of  the  de- 
fence was  objectionable  and  should  be  struck 
out.  because  the  discretion  of  the  Attorney- 
General,  as  representing  the  Crown  in  the 
commencement  and  conduct  of  litigation,  is 
not  subject  to  investigation  or  control  by  the 
Court. — ^A  **  caution  **  under  the  Land  Titles 
Act,  R.  S.  O.  1897  c.  138.  amounts  to  no 
more  than  the  notice  of  an  adverse  claim 
equivalent  to  a  Us  pendens,  and  expires  by 
lapse  of  time,  or  otherwise  as  may  be  directed 
by  the  Court  in  an  action. — It  does  not  form 
a  blot  on  the  title,  and  no  pleading  is  neces- 
sary to  have  it  vacated. — ^Matter  proper  for 
petition  of  right  cannot  be  set  up  by  way 
of  counterclaim.  Attorney-General  for  On- 
tario V.  Hargrave,  11  O.  L.  R.  530,  7  O.  W. 
R.  368,  456. 

Ckarsine  firaiid.] — It  is  discretionary 
with  the  Judge  to  allow  defendant  to  amend 
bis  statement  of  defence  to  a  libel  action, 
by  charging  plaintiff  with  fraud  in  a  plea 
of  justification.  Laird  v.  Leader  Pub.  Co. 
(1909),  9  W.  L.  R.  676;  1  Sask.  L.  R.  1. 

Claim  on  behalf  of  dofendaat  and 
otkers — Release,}  —  The  plain  tiff,  having 
under  her  deceased  husband  s  will  a  charge 
on  land  devised  by  him  to  the  defendant, 
brought  this  action  to  enforce  payment  of 
arrears  by  a  sale  of  the  land  and  for  con- 
struction of  the  will.  The  defendant  de- 
livered a  counterclaim  alleging  that  he  was 
one  of  the  next  of  kin  of  the  testator;  that 
the  testator  by  his  will  directed  the  plaintiff, 
who  was  executrix,  and  his  executors,  to 
manage  a  farm  for  the  maintenance  of  the 
children  until  the  youngest  should  reach  the 
age  of  twenty-four;  that  the  plaintiff  re- 
ceived all  the  profits  of  the  farm  for  many 
years,  and  kept  them;  that  the  defendant, 
as  one  of  the  next  of  kin,  was  entitled  to  a 
share ;  that  the  executors  of  the  testator  had 
never  had  control  of  the  land ;  and  that  any 
remedy  against  them  was  barred  by  statute; 
and  he  asked  for  an  account  and  payment 
into  Court  of  the  amount  found  due  by  the 
plaintiff,  to  be  divided  amongst  the  parties 
entitled.  He  further  alleged  that  the  plain- 
tiff had  executed  a  release  of  a  part  of  the 


charge  for  which  she  claimed: — Held,  that 
the  counterclaim  was  in  effect  for  a  declara- 
tion that  the  plaintiff  was  a  trustee  for  the 
defendant  and  the  other  next  of  kin  of  cer- 
tain profits  of  working  the  testator's  farm 
alleged  to  have  been  received  by  her  so  many 
years  ago  that  if  she  were  not  a  trustee 
their  rights  would  be  barred.  The  counter- 
claim was  an  action  brought  on  behalf  of 
the  defendant  and  the  other  cestuis  que 
trust,  who  would  be  necessary  parties  at 
the  outset  but  for  Rule  203,  and  who  must 
be  made  parties  in  the  Master's  office;  and 
not  being  for  himself  alone,  but  for  himself 
and  others,  did  not  come  within  Rule  248, 
Bender  v.  Taddei,  [1898]  1  Q.  B.  798,  fol- 
lowed. The  effect  of  the  release  was  not  a 
matter  to  be  raised  by  counterclaim,  but  as 
a  defence.  Hume  v.  Hume,  22  C.  L.  T.  147, 
1  O.  W.  R.  156,  187. 

Contract  —  Striking  out  defence  — 
Falsity,} — ^Action  on  a  contract.  Defence: 
"never  agreed."  The  defendant's  affidavit 
disclosed  that  his  defence  was  that  a  tender 
of  a  contract  he  had  made  had  never  been 
accepted  by  the  plaintiff: — Held,  that  under 
the  circumstaQces  there  was  matter  for  trial, 
and  that  the  defence  should  not  be  struck 
out    Moore  V.  Murphy,  20  C.  K  T.  353. 

Contributory  nesligenoe — ^Particulars 
— ^Postponement  till  after  discovery.  KeUy 
V.  Martin,  6  O.  W.  R.  141. 

Counterolaim  —  Exclusion  of  terms — 
Action  for  conspiracy  against  three  defend- 
ants —  Counterclaim  by  one  defendant  on 
promissory  note  —  Division  Court  jurisdic- 
tion.   O'Leary  v.  Gordon,  8  O.  W.  R.  145. 

Connterolaim  —  Motion  to  strike  out — 
Irregularity  —  Co-defendants  —  Conveni- 
ence —  Trial  —  Relief  asked — Setting  aside 
judgments  —  Declarations  of  ownership- 
Mining  leases  —  Agreements.  Armstrong  v. 
Crawford,  10  O.  W.  R.  381,  534. 

Connterolaim  —  Motion  to  strike  out — 
Irrelevancy  —  Company  —  Parties — Join- 
der of  plaintiffs  —  Costs.  Woodruff  Co,  Y. 
ColweU,  8  O.  W.  R.  747. 

Cross-demand  —  Allegation  that  action 
premature  —  Assertion  of  cross-demand  — 
Set-off  —  Irregularity — Exception  to  form.} 
— A  defendant  who  pleads  that  the  action 
should  be  dismissed  as  premature,  may  claim 
by  cross-demand  the  sums  due  to  him  by 
virtue  of  the  same  contract  as  that  sued 
upon,  and  is  not  bound  to  seek  to  establish 
his  rights  by  pleading  set-off. — ^Even  if  the 
cross-demand  is  an  irregular  proceeding,  the 
irregularity  should  be  moved  against  by  way 
of  exeception  to  the  form,  and  not  by  de- 
fence in  law.  Hendershot  v.  Locomotive  and 
Machine  Co,  of  Montreal,  8  Que.  P.  R.  145. 

Defanlt  in  delivery — Noting  pleadings 
closed  —  Setting  aside  note  and  leave  to  de- 
fend —  Terms  —  Costs.  Copeland-Chatter- 
son  Co.  V.  Lyman  Brothers,  8  O.  W.  R.  876. 

/ 
I 

Defanlt  of  defence  to — ^Pleading  on 
noted  as  closed  and  judgment  for  defendants 
entered  on — ^Appeal  to  Divisional  Court — 
Order  set  aside — ^Whole  issue  should  go  down 
to  trial — Action  for  specific  performance  of 
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contract  for  sale  of  land — No  costs  to  either 
party.  Smith  v.  Random  (1911),  18  O.  W. 
R.  936,  2  O.  W.  N.  921. 

Defences  to  oounterclaim — Motion  to 
strike  out  paragraphs  —  Contract  —  Breach 
— Agency  —  Conclusion  of  law  —  Joint 
agreement  —  Foreign  defendants — Submis- 
sion to  jurisdiction  by  pleading  to  counter- 
claim.   Yapp  V.  Peuchen,  8  O.  W.  R.  569. 

Defeadanta  to  eounterelalm  —  Re- 
ceivers and  managers  under  order  of  Court 
— Proceedings  against,  without  leave  of 
Court — Motion  to  strike  out  counterclaim — 
Action  by  assignees  of  chose  in  action  — 
Bringing  in  assignees  as  defendants  to 
counterclaim  —  Judicature  Act,  s.  58  (5) — 
Rule  251  —  Set-off  —  Claim  for  unliqui- 
dated damages  —  Defence  or  counterclaim 
—  Convenience  —  Person/il  claim  against  re- 
ceivers. Sovereign  Bank  v.  Parsons^  11  O. 
W.  R.  615,  845,  968. 

Delay  Ia  fiHi&s  —  Motion  to  strike  out 
— Counterclaim  validated.] — ^Plaintiff  moved 
to  strike  out  defendant's  counterclaim.  It 
was  admitted  that  the  defendant  was  a  day 
late  and  he  also  wished  to  change  the  name 
of  Mullins  to  Mullin.  The  Master  allowed 
defendant  to  do  so  and  ordered  that  the 
statement  of  defence  and  counterclaim  to 
be  validated  as  of  the  day  of  filing.  Motion 
otherwise  dismissed,  but  as  defendant  re- 
ceived some  relief  the  costs  to  be  in  the 
cause.  Plaintiff  to  have  a  week  to  plead 
to  the  counterclaim.  Farquhar  v.  Royce 
(1910),  15  O.  W.  R.  817. 

Denial   —   Inducement  —   Admissions — 

Fraud — Summary    judgment    —  Mortgage. 

Lougheed  v.  Hamilton   (Alta.),  7  W.  L4R. 

Denial  of  plaintiff*!  iAXi^— Defendants* 
title — Laches,']  —  The  statement  of  defence 
traversed  allegations  in  the  claim  to  the 
effect  that  plaintififs  were  entitled  to  mine 
certain  coal  under  the  sea,  without  shewing 
the  defendants'  title  in  the  defence,  and  fur- 
ther set  up  laches  as  an  alternative  defence : 
— Held,  that  the  defendants  were  bound  to 
set  forth  their  title  in  their  statement  of  de- 
fence. Decision  in  6  B.  C.  R.  306  reversed. 
Esquimalt  and  'Nanaimo  JStr.  Co,  v.  "New 
Vancouver  Coal  Co.,  9  B.  C.  R.  162. 

Embarraseins     and     irreloTant     — 

Amendment  hy  order — Pleading  stiU  embar- 
rassing— Secret  fraudulent  agreement — Com- 
mission on  sale  under  —  Fraud  on  the 
parties,] — ^Defendants  amended  their  state- 
ment of  defence  pursuant  to  order  of  Mas- 
ter in  Chambers,  16  O.  W.  R.  992,  2  O.  W. 
N.  74,  and  plaintiff  moved  to  strike  out  de- 
fendant's amendments  as  embarrassing  and 
irrelevant.  Master  in  (jhambers  struck  out 
paragraph  8  which  was  as  follows:  '*In 
any  event  the  defendant  submits  that  the 
plaintiff  cannot  recover  the  one-half  of  the 
commission  agreed  to  be  paid  to  the  said 
Woods  (which),  said  money,  owing  to  the 
fraudulent  agreement  and  breach  of  trust, 
being  the  property  of  the  said  American 
Crood  Roads  Machinery  Co.,  Limited,  and 
the  defendants."  Motion  dismissed  as  to 
other  paragraphs.  Costs  in  the  cause. 
Turner  v.  Doty  Engine  Works  (1910),  17 
O.  W.  R.  99,  2  O.  W.  R.  131. 


Embarrasament  —  Ac^ton  againtt  trade 
union — Defence  of  nul  tiel  corporatien  — 
Application  to  strike  out.] — It  is  open  to 
either  party  to  an  action  up  to  the  time  of 
the  trial  to  attack  the  other's  pleadings.  In 
an  action  against  a  labour  union  for  damages 
in  respect  of  a  strike,  the  onion  pleaded 
that  "  they  were  not  a  company,  corpora- 
tion, co-partnership,  or  person,  and  not  cap- 
able of  being  sued  in  this  or  any  action:"— 
Held,  bad  plea.  Questions  of  law  going  to 
the  merits  of  a  case  will  not  be  dedded 
on  an  application  to  strike  out  pleadings  as 
embarrassing.  Centre  Star  Mining  Co.  v. 
Rossland  Miners*  Union,  23  C.  L.  T.  272, 
9  B.  C.  R.  531. 

Embarraeenient — Action  on  life  insur- 
ance policy — Plea  that  policy  not  in  fonx — 
Grounds  for — Jurisdiction  of  Court — Bar  to 
action — Foreign  statute  —  Inconsistent  de- 
fence— Repetition — Order  in  chambers  strik- 
ing out  defences — Discretion  —  Appeal.]  — 
An  appeal  from  an  Order  in  Chambers  strik- 
ing out  certain  paragraphs  of  a  statement  of 
defence  dismissed.  Paragraphs  not  disdosing 
grounds  of  defence  are  defective.  A  paragraph 
alleging  that  plaintiflf's  claim  is  barred  by  B. 
S.  O.  1897,  c.  203,  and  amendments  thereto, 
was  held  to  be  embarrassing  and  obscarcL 
The  pleader  in  referring  to  a  foreign  statute 
should  state  with  reasonable  certainty  the 
particular  provisions  relied  on.  Stratkdee 
V.  Manufacturers  Life  Ins.  Co.,  11  W.  L.  R. 
468;  2  Alta.  L.  R.  141. 


Embarraeament  —  Irrelevancy — College 
of  dentistry — ^By-laws — Ultra  vires — ^Profes- 
sional misconduct  —  Discipline  committee. 
Little  y.  RoytU  College  of  Dental  Surgeons, 
11  O.  W.  R.  973,  12  O.  W.  R,  170. 

Embarrassnient — Master  and  servant— 
Wrongful  dismissal  —  Denial — JnstificaCioiL 
Wall  V.  MoNab  d  Co,,  2  O.  W.  R.  1128, 

Embarrassment — Striking  out — Partner- 
ship— Bills  of  sale.] — Matter  in  a  statement 
of  defence,  attacked  as  tending  to  prejudice, 
embarrass,  or  delay,  will  be  struck  out  less 
freely  than  in  a  statement  of  daioL  Me- 
Ewen  Y.  North-West  Coal  and  yavigation 
Co,,  1  Terr.  L.  R.  203,  followed.  Statement 
of  daim  set  up  a  partnership  between  the 
plaintiff  D.  and  the  defendant  P.,  a  mort- 
gage by  D.  and  P.  of  partnership  goods  to 
C.,  and  a  mortgage  of  P.'a  interest  therein 
to  C.  Bros.  The  1st  paragraph  of  the  de 
fence  of  C.  Bros  denied  the  partnership. 
The  2nd  paragraph  set  up  that,  "whatever 
relationship  existed"  between  D.  and  P.« 
that  relationship  was  put  an  end  to  and  the 
entire  ownership  of  the  goods  mortgaged 
then  vested  in  D.  free  from  any  interest 
of  P.: — Held,  that  the  2nd  paragraph  vas 
embarrassing,  inasmuch  as,  whUe  it  assumed 
some  relationship  to  have  existed  betweeo 
D.  and  P.,  and  alleged  it  to  have  been  pat 
an  end  to  and  the  property  to  have  vested 
in  D.,  it  did  not  allege  (1)  the  nature  of  tlie 
relationship,  and  (2)  the  mode  in  which  the 
relationship  had  been  terminated  and  tlie 
properly  become  vested  in  D.,  f.e.,  whether 
by  operation  or  implication  of  law  or  by 
agreement  of  dissolution  or  other  agreement 
stating  the  nature  of  such  other  agreement 
The  7th  paragraph  of  the  defence  of  C.  Bros. 
alleged  diat,  even  if  the  mortgage  to  (X 
constituted  a  partnership  liability,  C.  Broa 


3463 


PLEADIHO. 


3464 


had  a  separate  claim  against  D.  before  O. 
aoqaired  any  such  partnership  liability: — 
Seld,  that  the  7th  paragraph  was  embarras- 
sing, inasmuch  as  it  did  not  allege  that  the 
separate  claim  of  O.  Bros,  was  the  same  as 
that  for  which  they  held  the  chattel  mort- 
gage, and  as,  if  that  was  not  the  case,  the 
whole  paragraph  was  entirely  immaterial. 
The  8th  paragraph  of  the  defence  alleged 
that  the  mortgage  to  G.  was  void,  and  did 
not  comply  with  the  Bills  of  Sale  Ordinance, 
and  no  affidavit  of  hona  fides  accompanied 
it: — Heldf  that  the  8th  paragraph  was  em- 
barrassing, inasmuch  as  it  was  uncertain 
whether  it  intended  that  the  mortgage  was 
▼oid  on  the  ground  only  of  the  absence  of 
an  affidavit  of  bona  lides,  or  as  well  for  non- 
compliance with  other  requirements  of  the 
Bills  of  Sale  Ordinance,  or  on  grounds  apart 
from  that  Ordinance.  Davis  v.  Patrick,  2 
Terr.  L.  R.  9. 


Lent — Striking  outJ\ — Ques- 
tionB  of  substantial  difficulty  or  importance 
raised  by  the  statement  of  defence  should 
not  be  disposed  of  on  motion  in  Chambers, 
under  Rule  318  of  the  King's  Bench  Act, 
1895,  to  strike  out  paragraphs  of  the  state- 
ment of  defence  as  embarrassing,  but  should 
be  left  to  be  dealt  with  at  the  trial  of  the 
action.  The  defences  herein  were  held  to 
present  questions  of  such  substantial  diffi- 
culty and  importance  that  they  should  not 
be  struck  out  on  motion  in  Chambers. 
^tna  Life  Ins.  Co.  v.  Sharp,  11  Man.  L.  R. 
141,  discussed  and  explained.  Long  T. 
Barnes,  14  Man.  L.  R.  427. 


lent  —  Will  —  Legacy  — 
Promissory  note  —  Ademption.  Weather- 
tilt  Y.  Weathertilt,  12  O.  W.  R.  66,  156. 

Embarrassment     or     IrreleTanoy  — 

"Not  guilty  by  statute" — No  allegation  of 
quashing  convictions,}  —  Motion  to  strike 
oat  statements  of  defence  as  embarrassing 
and  irrelevant,  dismissed.  Defendants 
pleaded  facts  leading  up  to  convictions,  and 
*'  not  guilty  by  statute."  Nothing  in  state- 
ment of  claim  shewing  convictions  quashed. 
Titchmarsh  v.  Oraham,  Titchmarsh  y.  Mo- 
ConneU,  13  O.  W.  R.  618,  683. 

Ezolnslon  of — tDefendants  to  counter- 
claim  out  of  jurisdiction  —  Foreign  trade 
mark — Conspiracy  to  defraud.} — The  plain- 
tiffs, an  English  company,  brought  an  action 
against  the  defendants  in  Ontario  to  restrain 
them  from  exporting  goods  to  and  interfer- 
ing with  their  business  in  Australia,  in 
breach  of  a  certain  agreement,  and  the  de- 
fendants, besides  setting  up  as  a  defence  cer- 
tain breaches  of  the  agreement  by  the  plain- 
tiffs, counterclaimed  against  the  plaintiffs 
for  damages  for  such  breaches,  for  a  declara- 
tion of  their  rights  as  to  trade  with  Aus- 
tralia and  other  countries,  and  a  rectifica- 
tion of  the  agreement  to  make  it  conform  to 
the  representations  of  the  plaintiffs.  The 
defendants  also  counterclaimed  against  the 
plaintiffs,  and  0.  and  P.,  two  persons  not 
originally  parties  to  the  action,  one  resident 
in  Ontario  and  one  in  Australia,  and  an 
Australian  company,  alleging  a  conspiracy 
by  them  to  defraud  and  cheat  the  defend- 
ants out  of  certain  rights  to  trade  marks 
they  were  entitled  to  in  Australia  under  the 
agreement  by  the  plaintiffs,  assigning  the 
trade   marks  to  G.  and   P.,   who,   with   the 


Australian  company,  fraudulently  put  in 
force  the  trade  marii  laws  of  Australia,  and 
prevented  the  defendants  exporting  their 
goods  to  Australia  and  obstructing  them  in 
their  business: — Held,  that  the  claims  made 
in  the  counterclaim  against  the  plaintiffs 
alone  were  proper  subjects  of  a  counterclaim 
in  the  action ;  but  that  there  was  no  such  In- 
timate connection  between  the  subject  of  the 
action  and  the  subject  of  the  counterclaim 
against  the  four  parties,  only  one  of  whom 
was  resident  within  the  jurisdiction  or  had 
admitted  the  jurisdiction  of  the  Court,  as 
to  oblige  the  Court  to  require  both  to  be 
disposed  of  in  the  same  action.  South  Afri- 
can Repuhlic  V.  La  Compagnie  Franco-Beige 
du  Chemin  de  Fer  du  Nord,  [1897]  2  Ch. 
487,  followed.  Dunlop  Pneumatic  Tire  Co, 
v.  Ryckman,  23  C.  L.  T.  106,  5  O.  L.  R. 
249,  1  O.  W.  R.  699,  820. 

Exolnslon  of  oonnterelalni — Action  for 
price  of  goods — Counterclaim  for  malicious 
prosecution — ^Parties — ^Added  defendant  by 
counterclaim  —  Convenience.  A.  MacDon- 
ald  Co.  V.  Logan  (N.W.T.),  2  W.  L.  R.  23. 

Ezolnsion  of  oonnterolalm — ^Action  on 
foreign  judgment  —  Counterclaim  for  libel. 
Molsons  Bank  v.  Hall,  4  O.  W.  R.  452,  5  O. 
W.  R.  625. 

Ezolnsion  of  eonnterolaim — Inconveni- 
ence— Delay — ^Mortgage  action  —  Counter- 
claim for  wrongful  seizure  and  sale  of  goods 

—  Forum.  Imperial  Bank  of  Canada  V. 
Martin,  6  O.  W.  R.  485,  736,  824. 

Inimaterial  issue — Striking  out.] — The 
plaintiflPs  claim  was  for  work  done  and  ma- 
terials provided  for  a  company  for  which  the 
defendants  had  agreed  to  become  responsible. 
The  statement  of  claim  set  out  the  items  of 
the  claim.  By  one  paragraph  of  the  state- 
ment of  defence  the  defendants  set  up  that 
no  account  of  the  moneys  claimed  by  the 
plaintiff,  except  as  to  one  disputed  item,  had 
been  rendered  to  the  defendants,  and  that 
payment  had  not  been  demanded  before  ac- 
tion brought;  and  by  another  paragraph, 
that  before  the  commencement  of  the  action 
the  defendants  offered  to  the  plaintiff  a 
specified  sum  (less  than  the  amount  claimed) 
and  that  the  plaintiff  had  not  demanded  nor 
made  any  claim  for  any  amount  in  excess 
thereof  :--iffeM,  that  no  issue  or  an  imma- 
terial issue  was  tendered  by  these  para- 
graphs, and  that  they  were  embarrassing 
and  must  be  struck  out.  Wehh  v.  Hamilton 
Cataract  Pov>er,  Light  and  Traction  Co.,  7 
O.  L.  R.  607,  3  O.  W.  R.  384. 

Improper  Joinder  of  separate  eansos 
of  aetion  asainst  several  defendants 
hj  eonnterelaim  —  Principal  and  agent 

—  Contract  —  Striking  out  or  amending 
counterclaim.  Stitt  v.  Arts  and  Crafts  Ltd., 
11  O.  W.  R.  589.  645. 

Inconsistent  defences  —  Embarrassing 
— Action  for  infringement  of  patents  and 
breach  of  contract — InvcUidity  of  patents — 
License  —  Rules  of  pleading.]  —  Plaintiff 
brought  action  in  respect  of  an  agreement 
whereby  defendants  were  to  be  allowed  to 
use  certain  valuable  discoveries  made  by 
plaintiff  in  respect  of  the  manufacture  of 
starch.  Plaintiff  alleged  that  he  had  per- 
formed all  that  he  was  bound  to  do  under 
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the  airreement,  and  that  defendants  had 
taken  full  advantage  of  his  discoveries  but 
refused  to  carry  out  the  obligations  attached 
thereto.  He  asked  for  an  injunction  and 
damages  for  breach  of  contract  or  for  an 
account  of  profits  and  an  injunction  against 
infringing  his  patents. — Defendants  in  their 
counterclaim  pleaded  that  the  plaintiffs  pat- 
ents were  invalid  and  that  the  inventions 
or  improvements  covered  thereby  were 
neither  new  nor  useful  and  asked  for  a  de- 
claration that  defendants  were  entitled  to 
use  the  plaintiff*s  patents  under  the  agree- 
ment in  question  or  in  the  alternative  that 
the  said  patents  be  declared  invalid. — Plain- 
tiff moved  to  strike  out  above  pleadings  on 
the  ground  that  defendants  by  asking  to  have 
the  agreement  carried  out,  it  was  not  open 
to  them  to  attack  the  validity  of  the  patents ; 
that  this  was  asking  inconsistent  relief 
which  was  always  held  to  be  embarrassing: 
— Held,  that  while  pleadings  must  disclose 
what  is  to  be  tried  every  pleader  is  at  liberty 
to  allege  any  fact  which  would  be  allowed 
to  be  proved;  that  no  pleading  can  be  said 
to  be  embarrassing  if  it  alleges  facts  whidi 
may  be  proved;  only  pleadings  which  allege 
facts  that  would  not  be  allowed  to  be  proved 
are  embarrassing;  that  there  was  no  rea- 
son why  at  present  the  defendants  could 
not  set  up  inconsistent  defences.  Motion 
refused  with  costs  to  defendants  in  any 
event.  Ditryea  v.  Kaufman  (1910),  16  O. 
W.  R.  57,  21  O.  L.  R.  161.  See  S.  C,  16 
O.  W.  R.  913,  2  O.  W.  N.  23. 

Indefinite  aTerment — Set-off — Counter^ 
claim.  McLaughlin  Carriage  Co.  v.  Borden, 
1  E.  L.  R.  84. 

Jndsment  —  Application  to  amend,  file 
counterclaim  and  proceed  to  trial.]  —  De- 
fendant had  filed  statement  of  defence  and 
been  examined  for  discovery,  but  no  good 
defence  on  the  merits  had  been  disclosed  as 
might  be  deemed  sufficient  to  entitle  him  to 
proceed  to  trial.  Judgment  was  given 
against  him  on  an  application  for  judgment. 
Defendant  appealed  to  the  Divisional  Court 
shewing  a  case  for  now  allowing  him  to  de- 
fend the  action  and  meet  the  plaintiff's 
claim  by  counterclaim : — Held,  that  on  pay- 
ment into  Court  of  the  amount  of  the  judg- 
ment and  interest  from  its  date,  the  judg- 
ment be  set  aside  and  defendant  be  allowed 
to  amend  his  statement  of  defence  and  file 
a  counterclaim.  The  Court  of  Appeal  varied 
that  order  by  allowing  the  judgment  to  stand 
for  the  protection  of  the  plaintiff  quantum 
valeat,  the  defendant  to  be  at  liberty,  upon 
payment  of  the  costs  of  the  application  for 
judgment  and  the  appeal  to  the  Divisional 
Court,  to  amend  his  statement  of  defence 
and  to  file  a  counterclaim.  Meredith,  J.A., 
and  Riddell,  J.  (dissenting),  held,  that  the 
order  of  the  Divisional  C/Ourt  should  be 
affirmed,  except  that  the  defendant  should 
have  leave  to  give  security,  instead  of  paying 
into  Court.  Auerbach  v.  Hamilton  (1909), 
14  O.  W.  R.  902,  1  O.  W.  N.  109. 

IieaTe  to  aniend  —  Adding  defence — ^At- 
taching order.  Gearing  Y.  McGee,  1  O.  W. 
R.  213. 

IieaTe  to  aniend — Motion  in  Chamhera 
— Delay  in  moving  bona  fides — Goste.] — An 
application  for  leave  to  amend  the  statement 
of  defence,  made  about  18  months  after  its 


delivery,  was  allowed,  notwithstanding  the 
delay  in  moving,  where  there  was  nothing 
to  indicate  mala  fi4e9  and  no  prejudice  to 
the  plaintiff  that  could  not  be  compensated 
in  costs. — ^The  proper  time  to  apply  to  amend 
is  before  the  hearing,  and  in  Chambers,  and 
there  every  possible  opportunity  should  be 
granted  to  place  the  actual  matters  in  con- 
troversy before  the  Court,  and  to  come  down 
to  trial  with  a  complete  record. — Johnson 
y.  Land  Corporation  of  Canada,  6  Man.  L. 
R.  527;  Crapper  v.  Smith,  28  Ch.  D.  510, 
and  Tildesley  v.  Harper,  10  Ch.  D.  396.  fol- 
lowed.— Terms  as  to  costs  imposed. — (Met 
of  the  Referee  reversed.  McPKerson  y.  Ed- 
wards (1910),  13  W.  L.  R.  440. 

Iioave  to  plead  other  def  eneea  witk 
"not  srnilty  by  statute  "—Railway— In- 
jury to  animals  on  track — ^Railway  Art  — 
Cattle  guards — Negligence  —  Contributory 
negligence.  Daniel  v.  Canadian  Pacific  Bw. 
Co.   (N.W.P.),  6  W.  L.  R.  538. 

liibel — Amending  defence — Justiftcation.] 
— In  a  libel  action  defendants  pleaded  gen- 
erally denying  the  allegation  in  statement  of 
claim.  Subsequently  they  were  allowed  to 
amend  their  statement  of  defence  by  plead- 
ing justification  although  the  matters  relied 
upon  as  justification  charged  plaintiff  of 
acceptance  of  bribes  when  holding  a  muni- 
cipal office.  Laird  v.  Leader  Puh.  Co. 
(1909),  9  W.  L.  R.  676;  2  Sask.  L.  R.  L 

Iiibel — Embarrassing  pleading — Rule  298 

— Striking  out.]  —  "Embarrassing"  under 
Ontario  Rule  298  means  bringing  forward  a 
defence  which  defendant  cannot  make  use 
of.  Paragraph  in  statement  of  defence 
struck  out  which  referred  to  the  acquittal 
of  a  party  not  a  party  to  this  action  against 
whom  plaintiff  had  caused  an  indictment 
for  defamatory  libel  to  be  laid  before  a  grand 
jury.     Mills  v.  Spectator,  13  O.  W.  R.  68& 

Maliolons  proseentlon  —  Embarrass- 
ment— Ambiguity.] — In  an  action  for  mali- 
cious prosecution,  the  statement  of  defence 
denied  the  material  allegations  of  the  state- 
ment of  claim.  It  also  set  up  generally  that 
the  defendant  had  reasonable  cause  for  tak- 
ing against  the  plaintiff  the  first  proceeding 
complained  of,  and  that  the  defendant  acted 
bona  fide  and  in  the  reasonable  belief  of  the 
truth  of  the  charges  laid  by  him.  It  allefcd 
that  the  defendant  had  reasonable  and  pro- 
bable cause  for  believing  that  the  plaintiff 
was  guilty.  Paragraphs  setting  up  certain 
alleged  facts  and  information  given  to  the 
defendant  tending  to  cause  his  belief  of  the 
plaintiff's  guilt,  and,  also,  that  the  defendant 
laid  all  the  information  received  by  him 
before  the  magistrate  before  whom  the 
charges  were  made,  and  before  counsel,  who 
advised  that  the  proceedings  complained  of 
should  be  taken,  were  struck'  out.  Rogers 
V.  Clark,  20  C.  L.  T.  419. 

Malioions     proaeention. 

Bank  of  Ottawa,  2  O.  W.  R.  483. 

Matters  aiiain^  ■Inee  notion — BreaA 

of  contract — Adding  defences  of  waiver—Ae- 
quiescence — Manitoba  Rule  939.] — Plaintiffs 
claimed  that  defendants  were  not  entitled 
to  bring  electrical  power  into  Winnipeg; 
which  had  been  generated  outside  city  Umiti^ 
without  plaintifb'  consent.    Since  ooouienoe- 
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ment  of  suit,  plaintiffs  had  been  taking  elec- 
trical power  from  defendants  generated  out- 
side city  limits  to  the  knowledge  of  the 
plaintiffs.  A  referee  permitted  defendants 
to  amend  their  defence  by  pleading  these 
additional  facts.  On  appeal,  held  that  plain- 
tiffs may  reply  to  this  proposed  defence  that 
soch  use  by  plaintiffs  was  without  prejudice 
to  their  rights  in  this  action.  Referee's  or- 
der varied  by  confining  second  amendment  to 
permits  issued  on  8th  and  9th  December. 
City  of  Winnipeo  v.  Winnipeg  Electric  Rto. 
Co.  (Man.),  10  W.  L.  R.  633.  Appeal  dis- 
rniased.     11  W.  L.  R.  175. 

Monies  oolleoted  oompensated  hj 
professional  serriees  —  G.  P.  191,  217; 
C.  C.  1188.]— Held,  if  in  an  action  for  the 
recovery  of  monies  collected  by  the  defend- 
ant for  the  plaintiff,  the  former  by  a  cross- 
demand,  alleges  compensation  by  professional 
services,  commission,  etc.,  an  inscription  in 
law  asking  the  rejection  of  the  cross-demand 
will  not  be  granted  on  the  ground  that  the 
debts  are  equally  clear  and  liquidated,  and 
that  the  defendant  should  merely  have 
pleaded  to  the  principal  action;  but  the 
parties  will  be  then  ordered  to  proceed  to 
trial  notwithstanding  the  law  issue.  Drouin 
T.  PatTy  (1910:,  11  Que.  P.  R.  266. 

Motion  for  leave  to  add  new  defence 

— ^Mortgage  action — Illegal  consideration — 
Bank  —  Future  advances — ^Affidavits  of  mer- 
its —  Delay.  Imperial  Bank  of  Canada  v. 
Martin,  6  O.  W.  R.  485,  736,  824. 

Motion  to  compel  an&endment  —  Par- 
ticnlars — ^Premature  application — Several  de- 
fendants— Increase  in  amount.  Fuller  v. 
Appleton,  2  O.  W.  R.  424,  448,  829,  1083. 

Motion  to  set  aside  —  Action  against 
partners — Motion  by  the  plaintiff  for  an  or^ 
der  setting  aside  statement  of  defence  of  de- 
fendant James  Hawes  and  affidavit  on  pro- 
duction— Order  granted  —  Decisions  conflict- 
ing— Costs  in  cause  Amoldi  v.  Hatoes,  Oih- 
son  d  Co,  (1911),  19  O.  W.  R.  76,  2  O.  W. 
N.  1019. 

Motion  to  set  aside — No  anstoer  in  lato 
— Forum,}— Outere,  whether  a  defence  can 
be  set  aside,  as  disclosing  no  reasonable  an- 
swer in  law,  on  a  summary  application  to  a 
Judge  in  Chambers.  Laird  v.  McOuire,  40 
N.  S.  R.  129. 

Motion  to  strike  ont — Embarrassment 
— Amendment  —  0>sts.  Huston  v.  Irving, 
40  N.  S.  R.  606. 

Motion  to  strike  ont — Embarrassment 
— ^Evasion  —  Assignment  for  benefit  of  credi- 
tors —  Proof  of  creditors*  claims — ^Distribu- 
tion of  assets  —  Motion  partly  successful — 
Costs.  Cockshutt  Plow  Co,  v.  Wilkerson 
(N.W.T.),  3  W.  L.  R.  175. 

Motion  to  strike  ont — Embarrassment 
— ^Previous  action — Res  judicata,  Barrette 
Y.  Canadian  Bank  of  Commerce  (Y.T.),  1 
W.  JL.  R.  171. 

M<iiion  to  strike  ont — Embarrassment 
— Rules  of  pleadi/ng  —  Evasion,] — The  plain- 
tiffis  sued  for  the  price  of  goods  alleged  to 
have  been  sold  and  delivered  to  the  defendant, 
andy  in  the  alternative,  claimed  damages  for 


non-acceptance  of  the  goods  and  non-payment 
for  the  same.  By  the  third  paragraph  of 
the  statement  of  defence,  the  defendant 
denied  that  she  had  purchased  or  received 
the  goods,  and  then  proceeded  as  follows: 
*'And  the  defendant  is  informed  that  the  al- 
leged claim  of  the  plaintiffs  for  the  said 
brushes  (part  of  the  goods),  if  any,  arose 
prior  to  the  time  when  the  defendant  started 
in  business,  and  if  the  same  exists  at  all, 
which  the  defendant  does  not  admit,  it  is 
against  the  estate  of  the  defendant's  late 
husband  and  not  against  the  defendant:" — 
Held,  that  the  part  of  the  paragraph  quoted 
was  embarrassing,  and  should  have  been 
struck  out,  because  it  was  not  stated  posi- 
tively but  onlv  on  information,  and  was  thus 
in  violation  of  Rule  306  of  the  King's  Bench 
Act,  and  also  because  it  sought  to  raise  an 
immaterial  issue. — Odgers  on  Pleading,  pp. 
103,  106,  and  Jones  v.  Turner,  [1875]  W.  N. 
239,  referred  to. — ^Paragraph  5  was  in  part 
as  follows:  "The  defendant  says  that  she 
never  agreed  to  purchase  mufllers  from  the 
plaintiffs  for  the  price  and  sum  of  £129 
15s.  Id.,  as  alleged  by  the  plaintiffs:*'  — 
Held,  that  this  was  an  evasive  or  ambiguous 
denial,  containing  a  **  negative  pregnant," 
and  was  not  in  compliance  with  Rule  290, 
which  requires  a  specific  denial,  if  any  is 
made,  as  the  statement  would  be  true  even 
if  the  fact  was  that  the  defendant  had  pur- 
chased the  goods  for  £129  15s.,  and  that  this 
paragraph  must  be  amended  or  in  default 
struck  out. — Paragraph  7  alleged  that  some 
of  the  goods  referred  to  in  the  statement 
of  claim,  if  ordered  at  all,  which  was  not 
admitted,  were  ordered  under  a  contract  set 
out  in  another  paragraph  setting  up  a 
counterclaim,  a  contract  which  was  in  no 
way  identified  with  that  sued  upon,  and  'al- 
leged a  breach  of  such  other  contract  and 
went  on  to  set  up  two  quite  different  de- 
fences.— Held,  that  this  paragraph  also  was 
embarrassing  and  should  be  amended,  or  in 
default  struck  out  as  conflicting  with  Rule 
309.  Schweiger  v.  Vineherg,  15  Man.  D.  R. 
536,  2  W.  L.  R.  26a 

Motion  to  strike  ont— Falsity.  Paulsen 
V.  Croshy,  40  N.  S.  R.  634 ;  Canada  Perman- 
ent Co,  V.  Moore,  ib.,  605. 

Motion  to  strike  ont.] — Plaintiffs  ac- 
cording to  style  of  cause  issued  on  behalf  of 
themselves  and  all  other  creditors  of  defend- 
ant B.  to  set  aside  a  mortgage  to  defendant 
C,  and  a  transfer  of  equity  of  redemption 
to  defendant  D.,  as  fraudulent  and  void. 
Plaintiffs  had  a  judgment  against  B.,  who 
by  his  statement  of  defence  set  up  a  trans- 
fer of  certain  securities  to  plaintiff,  which  he 
claimed  paid  the  judgment,  and  asked  for 
an  account.  Plaintiffs  moved  to  strike  out 
paragraphs  of  statement  of  defence.  This 
was  refused,  as  action  was  based  solely  on 
judgment  Leave  given  to  amend  statement 
of  claim  as  plaintiffs  may  be  advised,  or  mo- 
tion may  be  dismissed  and  plaintiffs  may 
proceed  relying  on  their  judgment  alone. 
Ontario  Asphalt  Co.  v.  Cook,  13  O.  W.  R. 
283. 

Motion  to  strike  ont.  Taylor  T.  Bar- 
weU  (1910),  1  O.  W.  N.  444. 

Motion  to  strike  ont  certain  parts 
as  embarrassing  —  Estoppel — Satisfaction 
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of  ciotm.] — Plaintiff,  an  architect,  brought 
action  to  recover  for  services.  Defendants 
pleaded  that  they  were  not  liable  as  plain- 
tiffs services  where  rendered  for  considera- 
tion given  by  a  large  shareholder  in  defend- 
ant company,  and  that  plaintiff  had  dis- 
claimed any  intention  of  making  any  charge 
against  defendants  and  had  declined  to  ren- 
der any  account.  Plaintiff  moved  to  strike 
out  above  portions  of  statement  of  defence. 
— ^Master  in  Chambers  dismissed  the  motion 
with  costs  in  the  cause. — Stratford  Gas  Co. 
V.  Gordon,  14  P.  R.  407,  specially  referred 
to.  Gibson  V.  Toronto  Bolt  d  Forging  Co, 
(1910),  16  O.  W.  R.  997,  2  O.  W.  N.  74. 

Motion  to  strike  out  oonnterolAiin  — 

Receivers  and  managers  under  order  of 
Court — Proceedings  against,  ioithout  leave 
of  Court — Motion  to  strike  out  counterclaim 
— Appeal  on  matter  of  procedure  —  Con. 
Rule  251,}  —  A  paper  manufacturing  com- 
pany having  become  financially  embarrassed, 
J.  C.  and  G.  E.  were  appointed  by  the 
Court  joint  receivers  and  managers  to  carry 
on  the  business  of  the  company  on  behalf 
of  debenture  holders  to  whom  its  property 
and  assets  had  been  mortgaged.  Previously 
to  this  appointment  the  company  had  entered 
into  contracts  with  the  defendants  to  supply 
them  with  paper  at  certain  prices  for  cer- 
tain periods  of  time,  and  after  their  appoint- 
ments it  was  alleged  that  J.  C.  and  G.  B. 
had  continued  to  deal  with  the  defendants 
under  these  contracts,  and  other  contracts 
into  which  J.  O.  had  entered  at  a  time  when 
he  was  acting  as  sole  receiver  and  manager. 
J.  C.  and  G.  B.  at  various  times  assigned 
the  indebtedness  of  the  defendants  under 
these  contracts  to  the  plaintiff,  who  brought 
this  action  to  enforce  payment.  The  de- 
fendants thereupon  set  up  a  counterclaim, 
adding  J.  C  and  G.  B.  as  defendants  there- 
to, and  alleging  that  J.  C.  and  G.  B.  had 
wrongfully  terminated  these  contracts  at  a 
time  when  they  were  in  full  force,  on  which 
account  the  original  defendants  were  obliged 
to  enter,  into  contracts  with  other  manufac- 
turers of  paper  at  a  greatly  increased  price, 
whereby  they  suffered  and  would  suffer  dan^ 
ages  greatly  in  excess  of  the  amount  claimed 
by  the  plaintiffs,  which  damages  they  claimed 
to  set  off  against  the  claim  of  the  plaintiffs 
to  the  extent  of  that  claim,  and  they  counter- 
claimed  for  the  balance  of  their  damages 
against  J.  C.  and  G.  B. : — Held,  affirming 
the  orders  of  Meredith,  C.J.C.P.,  and  a  Di- 
visional Court,  that  the  counterclaim  should 
be  struck  out  as  against  J.  C.  and  G.  B., 
but  that  the  original  defendants  should  be 
at  liberty  to  amend  their  pleadings  so  as  to 
make  the  counterclaim  a  defence  to  the  ac- 
tion. Remarks  upon  the  difference  in  scope 
between  Con.  Rule  251  and  the  correspond- 
ing Bnglish  Rule  199. — Semhle,  that  an  ap- 
peal did  not  lie  to  the  Court  of  Appeal 
against  the  order  of  the  Divisional  Court, 
the  matter  being  one  of  procedure  only,  not 
affecting  the  ultimate  rights  of  the  parties. 
Sovereign  Bank  of  Canada  V.  Parsons 
(1908).  18  O.  L.  R.  665,  11  O.  W.  R.  615, 
845,  968. 

Motion  to  strike  out  part  —  Action 
for  negligence  resulting  in  destruction  by  fire 
of  plaintiffs'  buildings — Insurance  moneys — 
Application  in  reduction  of  damages— Objec- 
tion in  law.  Methodist  Church  v.  Town  of 
Welland,  10  O.  W.  R.  687. 


Motion  to  strike  ont  part  —  Action 
to  establish  will — Setting  up  prior  wilL  Re 
Hughes,  Mahaffy  v.  Ilicholson,  9  O.  W.  R. 
506,  652,  917. 

Motion  to  strike  ont  part — Retaiing  fo 
contract — For  construction  of  railway — Dis- 
pute as  to  "  overhaul " — Construction  of  con- 
tract— Order  of  Master  in  Chambers  dtreet' 
ing  better  production  of  documents  relating 
to  prior  contract — Relevancy.] — ^Middleton, 
J.  (18  O.  W.  R.  180,  2  O.  W.  N.  523), 
struck  out  paragraph  of  statement  of  de- 
fence relating  to  work  done  under  a  prior 
contract  and  directed  the  statement  of  de- 
fence to  be  amended  so  as  to  confine  it  lo 
the  later  contract — ^Britton,  J.  (18  O-  W. 
R.  180,  2  O.  W.  N.  677),  granted  leave  to 
appeal  under  Con.  Rule  777  (1278),  owing 
to  matters  of  great  importance  upon  qnes- 
tions  of  Pleading  and  Bvidence. — ^Divisional 
Court  allowed  defendants'  appeal  with  costB. 
No  opinion  expressed  as  to  production  of 
documents.  MacDoneU  V.  Temiskaming  d 
Nor.  Ont.  Rw.  Com.  (1911),  18  O.  W.  R. 
677,  2  O.  W.  N.  894. 

Motion  to  witkdraw  and  snkstitata 
another  —  Original  filed  under  miscooc^ 
tion  of  minutes  in  book  —  Admission  of 
agency  —  Mistake  excusable — Order  granted 
— Not  a  case  for  reference  to  trial  Judge. 
WiUiams  v.  Leonard,  16  P.  R.  544^  17  P. 
R.  73,  followed.  Northern  SulphHe  MiUs  v. 
Occidental  Syndicate  (1911),  19  O-  W.  R. 
69.  2  O.  W.  N.  1015. 

Hew  defendant  by  eonnterelaim  — 

Rule  295  —  Damages.] — ^Action  by  regis- 
tered owner  of  land  to  remove  a  caveat  De- 
fendant claimed  by  way  of  counterclaim 
against  plaintiff  and  T.  for  specific  perfocm- 
ance,  and  in  alternative  against  T.  for  dam- 
ages. First  claim  held  to  be  within  abofve 
Rule,  latter  is  not.  Femie  v.  Kennedy 
(1909),  12  W.  L.  R.  48. 

"  Hot  gnilty  by  statute  "  —  Leave  to 

plead  with  other  defences  —  Statutes  of 
James  J.  not  in  force  in  Saskatchewan — Ac- 
tion for  false  arrest  and  imprisonment.] — 
Action  for  false  arrest  and  impriaonm^t 
Application  for  leave  to  plead  special  de- 
fences in  addition  to  "not  guil^  by  sta- 
tute:"— Held,  that  the  statutes  of  James  I. 
are  not  and  never  were  in  force  in  this  pro- 
vince. Plested  V.  McLeod  (1910),  12  W. 
L.  R.  700. 

"Hot  gnilty  by  statute  "—Motion  to 
strike  out — Demurrer — Rule  261  —  Amend- 
ment Robinson  v.  Morris,  11  O.  W.  R- 
716. 

"Not  guilty  by  statute  "—Motion  to 
strike  out — Public  officer — ^Medical  superin- 
tendent of  hospital — Notice  of  action — Pub- 
lic Health  Act.  Pye  V.  Toronto  and 
Tweedie,  9  O.  W.  R.  632. 

"Hot   Kuilty   by   statute"   —  Particih 

lars.] — A  railway  company  cannot  be  re- 
quired to  give  particulars  of  the  defence  of 
"  not  guilty  by  statute."  The  right  to  plead 
such  a  defence  being  expressly  preserved  by 
Rule  286,  the  application  of  Rule  299  is  ex- 
cluded. Jennings  v.  Cfrand  Trunk  Rw.  Co., 
11  P.  R.  300,  overruled.  Taylor  v.  Gmnd 
Trunk  Rw.  Co.,  21  C.  L.  T.  437,  2  O.  L.  B. 
148. 


3461 


PLEAsnra. 


3462 


Hotli&s  pleadisass  olosed — Long  delay 
in  proceeding  with  action — Presumption  of 
abandonment  —  Notice  to  parties  affected. 
Radford  V.  Barwick,  6  O.  W.  R.  765,  10  O. 
L.  R.  720. 

Order  atrftklas  out,  as  Tezations  and 
eatbarrassinp; — Costs  —  Fraud  —  Proof 
of(\ — The  plaintiff,  who  had  acquired  cer- 
tain pTOiperty  of  B.,  an  insolvent,  at  a  sale 
held  under  the  provisions  of  the  provincial 
Act,  proposed  to  W.,  B.'s  brother-in-law, 
that  he  should  purchase  the  property  for  the 
benefit  of  B.'s  wife.  W.  agreed  to  do  so,  and 
the  plaintiff  thereupon  entered  into  an  agree- 
ment in  writing  to  transfer  the  property  to 
him  upon  payment  of  an  agreed  sum.  The 
plaintiff  subsequently  entered  into  an  agree- 
ment with  B.  to  transfer  the  property  to 
him,  upon  the  performance  of  certain  condi- 
tions by  W.  and  the  payment  of  a  smaller 
amount  by  B.,  and  deposited  with  his  soli- 
citors a  deed  to  be  delivered  to  B.  upon  per- 
formance of  the  conditions  named.  The 
solicitors  inadvertentiy  recorded  the  deed  be- 
fore the  consideration  money  had  been  paid 
or  the  conditions  agreed  performed.  In  an 
action  against  judgment  creditors  of  B.  to 
have  the  registration  of  the  deed  set  aside, 
the  defendants  counterclaimed  making  W. 
a  party,  and  asking  a  declaration  that  he 
had  no  interest  in  the  property,  but  was  act- 
ing on  behalf  of  B.,  and  for  the  purpose  of 
defeating,  hindering,  etc.,  the  creditors  of 
the  latter: — Held,  that  the  matters  set  forth 
were  not  matters  of  counterclaim,  and  that 
the  counterclaim  should  be  struck  out  as 
vexatious  and  embarrassing,  with  costs 
against  the  defendants. — Held,  also,  that  the 
trial  Judge  erred  in  presuming,  without  suffi- 
cient evidence,  the  existence  of  fraud  be- 
tween W.  and  B.  to  defeat  the  creditors  of 
the  latter. — ^Fraud  is  not  to  be  presumed 
but  must  be  proved.  Mclsaao  V.  Boyd,  Kirk 
y.  Mclsaac,  42  N.  S.  R.  332. 


relied  upon  as  a  plea  of 
justification  to  a  libel  action,  need  not  be 
put  in  the  pleadings,  but  if  not  pleaded  they 
must  be  delivered  subsequentiy.  Laird  V. 
Leader  Pub.  Co,  (1909),  9  W.  L,  R.  676; 
1  Sask.  L.  R.  1. 

Payment  into  Conrt  —  Acceptance  of 
money  paid  in — Expiry  of  time  for — Exten- 
Hon — Reply — Costs  —  Discretion.]  —  Action 
by  an  executrix  for  damages  for  an  alleged 
uxilawful  detention  of  the  plaintiff's  goods. 
The  defendant  pleaded  a  number  of  defences, 
and  paid  into  Court  $1,  which,  he  said,  was 
sufficient  to  satisfy  the  plaintiff's  daim.  A 
motion  was  made  by  the  plaintiff  at  Cham- 
bers for  an  order  allowing  him,  notwith- 
standing the  time  limited  for  so  doing  had 
expired,  to  file  and  deliver  a  reply  accepting 
the  sum  of  money  paid  into  Court  by  the 
defendant,  and  enlarging  the  time  for  pay- 
ment of  the  money  out  of  Court: — Held, 
in  Chambers,  that,  although  there  was  a 
technical  right  on  the  part  of  plaintiff  to 
recover  nominal  damages,  the  action  should 
not  have  been  commenced  for  the  value  of 
the  property,  and,  for  this  reason,  the  plain- 
tiff should  be  refused  assistance  over  the 
technical  difficulty  which  stood  in  her  way 
on  account  of  her  not  having  replied  within 
the  ordinary  time: — Held,  on  appeal,  revers- 
ing the  order  in  Chambers,  that  in  case  of  a 

coi.. — 110. 


plea  of  pa^rment  of  money  into  Court  to 
satisfy  the  daim  of  the  plaintiff,  whenever 
the  plaintiff  becomes  ready  to  accept  such 
sum,  his  right  to  amend  so  as  to  accept  such 
sum,  paid  in  in  full  must  be  allowed,  subject 
to  such  terms  as  the  law  requires.  Per 
Meagher,  J.,  dissenting,  that,  as  the  amend- 
ment sought  did  not  go  to  the  merits  of  any 
question  to  be  tried,  but  affected  the  right  to 
costs  merely,  the  Chambers  Judge  had  a  dis- 
cretion to  grant  or  refuse  the  indulgence 
asked.  MiUer  y. ^rchihald^lQ  C.  L.  T.  400, 
20  C.  L.  T.  136,  33  N.  SI-  Reps,  189. 

Points  of  law  under  Bnles  269  or 
373.] — Whether  the  point  of  law  raised  is 
brought  up  for  hearing  and  disposal  under 
Rule  259  or  373,  the  party  raising  it  must 
admit,  for  purposes  of  argument,  that  the 
pleading  on  which  it  is  alleged  that  the  ques- 
tion arises  is  true  in  fact;  and  for  purposes 
of  argument  the  allegations  of  statement  of 
defence  ought  not  to  be  regarded.— Judgment 
of  Falconbridge,  C.J.K.B.  11  O.  W.  R. 
320,  and  Divisional  Court,  11  O.  W.  R.  1106, 
reversed.  Bank  of  Ottawa  V.  Roxhorough 
(1908),  18  O.  L.  R.  511,  13  O.  W.  R.  1175. 

n>odnotion      of      authorities      after 

Wiment — Limit  of  the  right  of  solicitors.] 
hen  a  case  has  been  argued  solidtors  will 
not  be  permitted  to  put  in  supplementary 
statements  of  their  case  without  the  permis- 
sion of  the  Court.  The  solidtor  may, 
nevertheless,  without  ^pedal  permission, 
send  to  the  Court  dtations  of  authorities 
and  group  them  under  different  headings  in 
the  form  of  propositions.  Bank  d^Hoche- 
laga  v.  Richard  (1908),  10  Que.  P.  R.  324. 

Fi^omisaory  note — Fraud  —  Striking  out 
— Falsity,] — Upon  an  application  to  strike 
out  a  paragraph  of  the  statement  of  defence, 
setting  up  fraudulent  drcumstances  in  the 
taking  of  a  promissory  note:  —  Held,  that, 
though  the  defence  was  false,  and  should 
not  be  sustained  at  the  trial,  in  view  of 
Books  V.  Battin,  30  N.  S.  R.  386,  and 
Holmes  v.  Taylor,  31  N.  S.  R.  191,  the 
application  must  be  refused,  the  defendant 
undertaking  to  swear  to  a  defence,  especially 
of  fraudulent  circumstances  in  the  taJdng  of 
the  note.  Hamilton  v.  Molntosht  20  C.  L. 
T.  16. 

Promissory  note — Illegality — Failure  to 
set  forth  necessary  facts  —  Striking  out  — 
Amendment.  Ireland  v.  Andrew  (N.W.T.), 
1  W.  L.  R.  346,  575. 

Promissory  note — Indorsement  without 
value — Fraud — Set-off  defeated,] — ^Action  by 
an  indorsee  against  the  maker  and  the  in- 
dorser  of  a  promissory  note.  Defence  that 
the  indorser,  for  whose  benefit  the  note  was 
made,  and  who  had  received  the  considera- 
tion, indorsed  it  to  the  plaintiff's  brother, 
who  when  he  was  indebted  to  the  indorser, 
in  collusion  with  the  plaintiff,  and  for  the 
purpose  of  defrauding  the  Indorser,  and 
preventing  him  frpm  collecting  the  sums  due 
by  the  plaintiff's  brother,  indorsed  the  note 
to  the  plaintiff  without  consideration :  — 
Held,  that  the  plea  was  no  defence  to  the 
action  and  must  be  struck  out  as  embarras- 
sing. Caldwell  V.  McDermott,  2  Terr.  L.  R. 
249. 
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Promissory  note  —  Pftrental  influence. 
Stavert  V.  Maodonald   (1910),  1  C  W.  N 

8eo. 

PromiBsorj  note — Striking  out  defence 
— Falsity.] — ^The  action  was  upon  a  promis- 
flory  note.  The  defendants  alleged  no  pre- 
sentment, no  notice  of  dishonour,  and  pay- 
ment. The  plaintiffs  affidavit  verified  his 
claim.  Affidavits  filed  by  the  defendants 
stated  that  the  note  was  paid,  but  did  not  go 
far  enough  to  prove  non-presentment  and 
lack  of  notice  of  dishonour : — Held,  that  the 
allegations  of  want  of  notice  and  non-pre- 
sentment must  be  stricken  out,  but,  as  to 
payment,  there  was  matter  for  trial,  and  this 
paragraph  must  stand.  Mtickintosh  v.  Mao- 
Coy,  20  C.  L.  T.  412. 

Quality  of  goods  —  Prejudice,] — In  an 
action  for  the  price  of  goods  sold  and  de- 
livered the  defendant  made  an  incidental 
cross-demand  for  damages  for  non-delivery 
of  the  remainder  of  the  goods  purchased: — 
Seidf  that  allegations  that  the  goods  which 
the  defendant  had  to  procure  elsewhere  ow- 
ing to  the  default  of  the  plaintiff  were  of  an 
inferior  quality  to  those  of  the  plaintiff  were 
sufficiently  definite  not  to  prejudice  or  em- 
barrass the  plaintiff,  and  should  not  be 
struck  out  upon  exception  to  the  form.  Hart 
V.  Timossi,  3  Que.  P.  R.  58. 

Real  Property  I«iiiiitation  Aot — Sec- 
tion relied  on — Appeal — Practice  —  Costs.] 
— Heldf  by  the  Master  and  a  Judge  in  Cham- 
bers, following  Pullen  v.  Snelus,  40  L.  T.  N. 
S.  363,  that  a  defendant  pleading  the  Real 
Property  Limitation  Act  must  set  out  in  his 
statement  of  defence,  or  give  particulars 
shewing,  the  section  or  sections  on  which  he 
relies: — Held,  by  a  Divisional  CJourt,  that 
the  defendant  should  have  been  content  in 
such  a  matter  with  his  appeal  to  the  Judge 
in  Chambers,  and  should  not  have  incurred 
useless  costs  by  a  further  appeal.  Dodge  v. 
Smith,  21  O.  L.  T.  162,  1  O.  L.  R.  46. 

Relevanoy — Bank  illegally  trafficking  in 
shares.  Stavert  v.  Holdcroft,  12  O.  W.  R. 
1174, 

ReloTanoy  —  Parties — Promissory  note 
— ^Action  on  —  Fraud  and  misrepresentation 
■ — Cancellation  —  Damages  —  Money  lent — 
Claim  for  solicitor's  costs  —  Amendment. 
Cook  V.  Slattery,  12  O.  W.  R.  1183. 

Relevancy.  ] — Statement  of  defence  al- 
lowed to  stand  without  amendment,  striking 
out  paragraph  referring  to  indemnity  over. 
Cook  V.  Slattery,  12  O.  W.  R.  1183. 

Repetition  of  oonnterolaim  —  Tender 
and  payment  into  Court — Judgment — Costs.] 
— In  an  action  for  the  price  of  goods  sold 
and  delivered,  the  defendant  counterclaimed 
for  damages  for  breach  of  contract,  and,  for 
grounds  of  defence,  repeating  the  clauses  of 
the  counterclaim,  pleaded  (1)  payment  iuto 
Court  of  an  amount  alleged  to  be  sufficient 
to  satisfy  the  plaintiffs'  daim,  nnd  (2)  ten- 
der before  action  brought  of  the  amount  paid 
into  Court.  The  plaintiffs  replied,  (1) 
denying  that  the  amount  paid  in  was  sum- 
dent  to  satisfy  their  daim,  and'i2)  ol.ject- 
ing  to  the  paragraphs  of  the  defence,  so  ^ar 
as  they  incorporated  the  paragraphs  of  the 


counterdaim,  as  bad  in  law,  on  the  ^roimd 
that  the  counterdaim  was  no  defence  to  the 
action,  and  could  not  be  so  pleaded: — Bdi, 
that  the  defence  was  no  answer  to  the  action, 
and  the  plaintiffs  were  entitled  to  recoter 
the  amount  of  their  claim.  The  tender  v&s 
bad,  being  pleaded  to  the  whole  caose  of 
action,  and  being  insufficient  to  cover  it 
The  trial  Judge  having  found  in  favour  of 
the  defendant  on  the  counterclaim,  and  his 
finding  being  supported  by  the  evidence,  it 
should  not  be  disturbed.  Judgment  for  the 
plaintiffs  upon  their  claim  with  costs,  and 
for  the  defendant  on  his  counterclaim  with 
costs — the  two  amounts  to  be  set  off  pro 
tanto.  No  costs  of  appeal.  Bauld  T.  Froser, 
34  N.  S.  R.  178. 

Res  judicata — Pleading  evidence.  Cos- 
mee  v.  Ames  (1910),  1  O.  W.  N.  470.  480. 

Sale  of  medical  practice  —  Covenamt 
not  to  open  an  office — Injunction  restrakmg 
from  practising — Judgment  not  supported  by 
pleading.] — The  defendant  agreed  with  the 
plaintiff  "  not  to  open  an  office  or  have  one 
for  the  practice  of  medidne  in,**  etc.  The 
plaintiff  sued,  alleging  that  the  d^endant 
had  agreed  ''.to  refrain  from  practising  as  a 
physician,"  and  that  he  had  not  ceased  to 
practise  **  as  he  had  agreed  to."  The  relief 
sought  was  an  injunction  "  to  restrain  the 
defendant  from  practising."  The  defendant 
admitted  that  he  had  agreed  "  not  to  open  an 
office,  nor  to  have  one  for  the  practice  of 
medidne."  At  the  trial  the  plaintiff's  evi- 
dence was  directed  to  proving  that  the  de- 
fendant, in  breach  of  the  agreement  did 
"  open  and  have  an  office,"  and  the  defend- 
ant, rdying  on  the  pleadings,  which  bad  not 
been  amended,  offered  no  evidence.  Jadgment 
was  given  restraining  the  defendant  from 
opening  or  having  an  office: — HM,  on  ap- 
peal, that  the  judgment  was  not  supported 
by  the  pleadings,  and  must  be  set  aside. 
King  V.  WOson,  25  C.  L.  T.  51,  11  B.  C  B. 
109. 

Setting  aside  as  false  —  7r«a2.]— The 
summary  jurisdiction  to  set  aside  a  d^ence 
as  false,  etc.,  must  be  exercised  with  great 
caution.  A  Judge  should  not  weigh  the  evi- 
dence and  dedde  upon  its  preponderance. — 
Unless  it  is  shewn  beyond  doubt  that  the 
defence  is  untrue,  the  Court  will  not  adofit 
a  course  which  will  deprive  the  defendant 
of  a  trial  in  open  Court,  with  all  that  such  a 
proceeding  implies.  Oittleson  t.  Sydney 
Household  Co.,  40  N.  S.  R.  381. 

Specillc  denial  —  Admission  —  Motiem 
for  judgment.] — Upon  motion  for  summary 
judgment: — Held,  that  a  defence  stating  in 
answer  to  each  of  the  paragraphs  of  the 
statement  of  claim,  "The  defendant  specifi- 
cally denies  the  allegations  contain^  in 
paragraph  —  of  the  statement  of  daim,* 
may  be  deemed  a  specific  denial,  and  will  not 
be  treated  by  the  Court  as  an  admission; 
per  Scott,  J. — Such  a  defence  is  not  a  sped- 
fie  denial  and  will  be  treated  by  tiie  C>>art 
as  an  admission;  per  Stuart,  J.  Adkms  t. 
Metropolitan  Tramways  Co.,  63  L.  J.  Q.  B. 
361,  10  Times  L.  R.  173,  dissented  from. 
Smith  y.  Canadian  Pacific  Rw.  Co,,  21  C.  L. 
T.  193,  and  Daniel  y.  Canadian  Paafie  Rw. 
Co.,  6  W.  L.  R.  538,  foUowed.  LougheU  T. 
Hamilton,  7  W.  L.  R.  204,  1  Alta.  L.  R.  1& 
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8paeUlo    denialji    of    allbsa^oiu    of 
■tateiMent   of   olaiai — Negligence — Contri- 
Imtory  negligence  —  Embarrassment  —  Rules 
290,   S26.1 — In   an   action    for   damages   for 
personal  injuries  sastained  by  the  plaintiff  by 
£allin^   through  a   trap-door  in   the  defend- 
ants'   premises,   owing   to   the   negligence   of 
the  defendants  in  leaving  it  open  and  nn- 
gnarded,  the  defendants,  in  paragraph  1  of 
their  statement  of  defence,  made  a  general 
denial  of  the  plaintiff's  material  allegations; 
and,  by  paragraphs  2,  3,  and  4,  denied   (2) 
that   they  suffered   the  trap-door  to  be  left 
open    or   unguarded;    said    (3)    that   if   the 
door  was  open   (which  was  denied),  it  was 
sufficiently  guarded  and  was  not  dangerous; 
and  said   (4)   that  it  was  not  by  reason  of 
it  being  open  or  unguarded   that  the  plain- 
tiff   fell    into    it,    if    (which    was    not    ad- 
mitted), he  did  in  fact  fall  into  it:— FeW, 
that  these  paragraphs  were  specific  denials 
of  certain  material  allegations  contained  iu 
the  statement  of  defence,  and  were  unobjec- 
tionable :  Rule  290  of  the  King's  Bench  Act, 
as  enacted  by  s.  4  of  7  &  8  Edw.  VII.  c. 
11- — By   paragraph  8,   the  defendants  said: 
"  There  was  no  negligence  on  the  part  of  the 
defendants ;  there  was  contributory  negligence 
on  the  part  of  the  plaintiff;"  and  particulars 
followed,  stating  that  the  plaintiff  knew  the 
premises,  and  that  the  defendants  had  pointed 
out  to  the  plaintiff  the  trap-door,  and  that 
he  was  well  aware  of  it  and  its  nature — 
"  the  plaintiff  did  not  exercise  ordinary  care 
or  caution  in  the  matter:" — Held^  that  tiiis 
pleading   was  not  objectionable   nor  embar- 
rassing under  Rule  326.— Order  of  the  Ref- 
eree in  Chambers  reversed.     Smith  y.  Can- 
ada Cycle  d  Motor  Co,  (1910),  15  W.  L.  R. 
344,  20  Man.  L.  R.  134. 

Statute  of  Iiimitations — Particulaifl — 
Amendment  —  Conspiracy  —  Pleading  evi- 
dence —  Striking  out  counterclaim.  Stone  V. 
Stone,  11  O.  W.  R.  801.  936. 


_  out — ^No  claim  against  plaintiff 
— No  prayer  for  relief. — ^Third  parties. 
Wade  V.  Pahenham,  2  O,  W.  K.  1183,  3  O. 
W.  R.  47, 

Strtldiis  out  —  Parties — Action  by  ex- 
ecution creditor  of  husband  to  declare  wife 
trustee  for  husband — Counterclaim  by  hus- 
band for  debt  assigned  to  him.  Ennis  v. 
Reode,  1  O.  W.  R.  652. 

Striklns  out  —  Patent  for  invention — 
Trade  mark — Contract  for  right  to— Breach 
of — Injunction.  McAvity  v.  Morrison,  1  O. 
W.  R.  552,  632,  2  O.  W.  R.  156,  1018. 

Stiikias  out  as  false  and  f rlTolous. 

Austen  Brothers  v.  Piers,  1  B.  L.  R.  227. 

BtriMntt  oat  defenee  as  embarrass- 

las — Third  party  proceedings — Stay  of  pro- 
eeedmgs.^ — In  an  action  for  foreclosure  of 
a  mortgage  made  oy  the  defendant  and  his 
deceajsed  partner,  paragraphs  of  the  defence 
alleging  in  effect  that  the  administratrix  of 
the  estate  of  the  deceased  partner  was  a 
necessary  party  to  the  action,  inasmuch  as  the 
defendant  was  entitled  to  contribution  from 
tiie  estate,  and  as  an  order  that  no  action 
dionld  be  brought  against  the  administratrix 
as  such,  and  staying  all  pending  proceedings 
against  her  as  such  administratrix  for  four 


months,  prevented  the  defendant  from  pur- 
suing his  remedy  in  that  behalf,  were  struck 
out  as  embarrassing;  the  defendant's  proper 
course  being  an  application  under  the  third 
party  procedure,  and  the  plaintiff  not  being 
affected  by  the  effect  of  the  order  upon  the 
defendant's  rights  or  remedies.  Paul  v.  Flinn, 
2  Terr.  L.  R.  406. 

StriUns  out  part— ««Z6*  261,  298.]— 
The  jurisdiction  conferred  by  Rule  261  may 
not  be  invoked  for  the  excision  of  portions 
of  a  pleading  only:  —  Held,  also,  in  this 
case,  that  the  portions  of  the  statement  of 
defence  m  question  did  not  so  plainly  dis- 
close no  reasonable  answer  to  the  plaintiff's 
claim  that  they  should  be  summarily  stricken 
out.  Smith  V.  Traders  Bank,  11  O.  L  R. 
24,  6  O-  W.  R.  748.  ^  v^.  i^.  iv. 

Striking  out  portton  as  false — Costs 

r"4'¥'*^'  aSP^^^^  ^^^^  ^O'  V.  BurcheU, 
O  ri.  Lt,  a,  493. 

Stmok  oat  at  trial  on  afflda^ite  

Practice— Con,  Rules  254,  261— Prayer  for 
general  relief^Action   on  promissory   notes 
—Signed   by   company— With   rubber  stamp 
—-Company  name  abbreviated  —  Powers  of 
ojjUcers^udgment  for  plaintiff  stayed  pendr- 
tng  trtal  of  counterclaim — Costs,]  —  Plain- 
tiff brought  action  to  recover  on  promissory 
notes   given    by   defendant   company.       The 
notes  were  signed   by   the   company   officers 
with  rubber  stamps  with  company  name  ab- 
breviated.     On  9th  June,  1909.  defendants 
delivered  a  counterclaim  to  above  action,  ask- 
^^  ij>r  a  return  of  moneys  wrongfully  used 
by   plaintiff   and   another,    belonging   to   de- 
fendant  company.      On   10th   March,   1910, 
Sutherland,  J.,  sitting  as  trial  Judge,  struck 
out  defendants'  counterclaim,  with  costs,  and 
then   proceeded   with   plaintirs  case,   giving 
him   judgment    for   $1,192.50   with    costs.-- 
Divisional    Court    affirmed    above    judgment 
for  plaintiff  on  the  promissory  notes,  hold- 
ing that  there  is  no  law  compelling  a  com- 
pany to  use  its  full  name  without  abbrevia- 
tion, in  any  instrument,  but  proceedings  on 
the    judgment    should    be    stayed    until    the 
counterclaim  was  tried,  as  it  was  an  acUon 
before  the   Court   at  trial,   and  should   not 
have  been  struck  out  on  affidavit  evidence. 
Thompson  v.  Big  Cities  Realty   (1910).  16 
O   W.  R.  435,  21  O.  L.  R.  394;  1  O.  W.  N. 

900. 

Tender — ^Action  for  damages.      Provo  v. 
Cameron,  40  N.  S.  R.  604. 

Tender  before  action— Payment  into 
Oourt— Effect  of  plaintiff  taking  money  out 
—Costs.]— When  the  plaintiff  takes  money 
out  of  Court  paid  in  by  the  defendant  with 
a  plea  of  tender  before  action,  he  does  not 
thereby  admit  the  tender,  and  neither  party 
has  any  right  to  tax  costs  against  the  other 
until  the  issue  on  the  plea  of  tender  is  dis- 
W)sed  of.  OHfllths  v.  School  District  of 
Ystradyfodwg,  24  Q.  B.  D.  307.  and  Ameri- 
can  Aristotype  Co,  v.  Eakins,  7  O.  L.  R.  127. 
3  O.  W.  R.  256,  30a  foUowed.  Ni<son  v. 
Betsworth,  16  Man.  L.  R.  1. 

Third  party  isnie— Order  directing  trial 
of— Motion  to  set  aside — ^Por  leave  to  amend 

statement  of  defence  —  And  other  relief 

Service  of  notice — After  third  parties  pleaded 
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^Amendment — Costs.      Holmes  v.   Mowery 
(1911),  18  O.  W.  R.  392,  2  O.  W.  N.  613. 

Time  for  —  Noting  for  default — Security 
for  costs — Payment  into  Court— Notice  of, 'I 
— Where  a  plaintiff,  having  compUed  with  an 
order  for  security  for  costs  by  paying  money 
into  Court,  gives  notice  thereof,  as  required 
by  Con.  Rule  1207,  the  defendant  is  entitled 
to  at  least  one  day  to  ascertain  if  payment 
has  really  been  made,  and  to  file  his  defence, 
before  the  plaintiff  can  note  the  pleadings 
closed  for  default  of  defence — the  order  for 
security  for  costs  having  stayed  the  proceed- 
ings the  day  before  the  last  day  for  deliver- 
ing the  defence.  Northern  Elevator  Co,  v. 
North-West  Transportation  Co.,  6  O.  L.  R. 
23,  2  O.  W.  R.  525. 

Traverse — Defences  setting  up  right  to  do 
things  not  complained  of  by  plaintiff  —  In- 
junction against  members  of  trade  union  — 
Declaratory  judgment  —  King*s  Bench  Act, 
R.  8,  M.  1902  c  40.  s,  S8  (e).]— 1.  Pleadinp 
in  defence  are  confined  to  denials,  (a)  of  the 
jurisdiction  of  the  Court,   (6)   of  the  plain- 
tiff's charges,  or  (o)  of  the  sufficiency  in  law 
of  those  charges,  and  pleas  by  way  of  con- 
fession and  avoidance.— 2.  A  denial  by  a  de- 
fendant that  he  has  been  guilty  of  any  im- 
proper conduct  is  not  a  proper  traverse  of 
the  plaintiffs  charges  complaining  of  speci- 
fied acts   of   the   defendant,   and  should  be 
struck  out. — 3.  Defences  setting  up  merely 
argumentative  claims  of  right  to  do  certain 
things  which   the   defendants   do  not   admit 
having  done,  and  which  do  not  clearly  ap- 
pear  from   the    pleadings    to    be    the   acts 
charged  against  them,  should  be  struck  out, 
not  being  pleas  by  way  of  traverse  or  by 
way   of   confession   and   avoidance.— 4.   The 
Court  would  have  no  jurisdiction,  under  s.-s. 
(e)    of  s.  38  of  the  King's  Bench  Act,   to 
give  a  declaratory  judgment  interpreting  an 
Act  of  the  Parliament  of  Canada  on  hypo- 
thetical facts,  even  if  it  could  so  interpret  a 
provincial   statute  on   the   application   of  a 
defendant.     Vulcan  Iron  Works  Limited  V. 
Winnipeg  Lodge  No,  122,  International  As- 
sociation of  Machinists,  4  W.  L.  B.  313.  16 
Man.  L,  R.  207. 

Trespass  on  mljiiiftB  olalm — Grouping 
of  claims  —  Irrelevant  matters.^  —  As  the 
statement  of  defence  clearly  shewed  that 
matters  of  counterclaim  were  mixed  with 
matters  of  defence,  plaintiff's  motion  is  well 
founded  and  various  paragraphs  were  struck 
out.  Defendants  given  leave  to  amend.  Olsen 
V.  Desjarlais,  11  W.  L.  R  316. 

Treepass  to  land — Action  for — Defence 
that  land  is  public  highway  —  Necessity  to 
shew  title.  Colquhoun  v.  Creighton,  40  N. 
S.  R.  607. 

Writ  of  snmmons  —  Motion  for  judg- 
ment —  Defence  served  before  hearing  of 
motion  —  Judgment  debt,] — ^Plaintiff  moved 
for  final  judgment.  A  statement  of  defence 
was  filed  and  served  before  hearing  of  the 
application,  the  defence  being  that  an  action 
does  not  lie  on  a  judgment  of  one  of  the 
Courts  established  under  the  provisions  of 
the  Municipal  Courts  Act.  A  triable  issue 
being  raised  by  the  defendant's  application, 
motion  dismissed.  Somers  y.  McLeod,  6  E. 
L.  R.  371. 


ififee  Defamation  —  MBCHAincs'  Dbsb— 
Mines  and  Minebals  —  Municipal  Ooir 

POBATIONS. 


17.   Statement  op  Defence  to  Oountki- 

CLAIM. 

Embarrasnaent  —  ProUsfity  —  Rsks 
306,  326  -—  Amendment  —  "  l7i»iieoeit«r|[ " 
matter  —  Setting  out  evidence  —  Immatenel 
allegations.] — Held,  on  a  motion  to  strike 
out  parts  of  the  statement  of  defence  to  a 
counterclaim,  that,  notwithstanding  the  re- 
quirement of  Rule  306  of  the  King's  Bench 
Act,  that  ''  pleadings  shall  contain  a  condse 
statement  of  the  material  facts  upon  which 
the  party  pleading  relies,  but  not  the  evi- 
dence by  which  they  are  to  be  proved,"  and 
notwithstanding  the  amendment  of  Rule  326 
by  7  &  8  Edw.  VIL  c  12,  s.  6,  by  inserting 
the  words  "  unnecessary  or  "  before  the  word 
•*  scandalous  "  therein,  if  pleadings  are  mere- 
ly prolix  by  reason  of  containing  passsges 
setting  out  facts  which  are  immaterial  and 
unnecessary  and  passages  which  are  merely 
recitals  of  the  evidence  proposed  to  be  ad- 
duced, such  passages  should  not  be  stmck  oot 
under  Rule  326,  as  they  are  neither  embar- 
rassing nor  tending  to  prejudice  or  delay  the 
fair  trial  of  the  action.  Theo  No^  Co.  V. 
Vitos  Ore  Co,,  17  Man.  L.  R.  319.  and  dic- 
tum of  Bowen,  L.J.,  in  Knoujtes  v.  RobertSy 
38  Ch.  D.  at  p.  270,  followed.  MacLean  v. 
Kingdon  Printing  Co.,  18  Man.  U  R  27i 
9  W  L.  R.  370. 


18.    MlSCELLANEOUB. 

Amendment  at  trial  —  Compensatioa 
for  improvements  —  Real  Property  Limita- 
tion Act  —  Additional  evidence.  Watson  t. 
Kincardine,  10  O.  W.  R.  1092. 

Default — ^Leave  to  defend — ^Particnlai& 
General  Construction  Co,  v.  Noffke  (1910), 
1  O.  W.  N.  454. 

Delay  for  appearanee  —  3  Edw.  VH- 
c,  83,  s,  «95.]— Section  293  of  the  C!tle^ 
and  Towns'  Act  does  not  seem  to  reqniR 
the  appearance  of  the  defendant  in  six  days, 
and  it  is  sufficient  if  the  writ  be  retained  «s 
the  day  fixed  by  a  Judge.  Laframboise  v. 
Charbonneau  (1910),  16  R.  de  J.  269. 

Delays  npon  appeals  frena  InterlM- 
tory  jndsnLente — Article  12t5  C  P.]" 
Upon  appeals  from  interlocutory  jndgmcnti, 
the  delay  for  appearance  after  receipt  of  the 
record  is  one  day,  and  the  delay  to  set  op 
exceptions  is  likewise  one  day.  After  «PJ2 
of  these  delays,  the  cause  should  be  placed 
upon  the  CJourt  roll  with  the  roles  and  orfeB 
of  the  day.  Parke  v.  Laurie  (1910),  16  Qoe 
R.  de  J.  268. 

Delivery  of  pleadings  —  Bxtensioa  of 
time  —  Peremptory  order  —  Application  for 
further  indulgence  —  Solicitor's  slip— Bole 
555  —  Terms  —  Costs.  Canadian  Bcni  o) 
Commerce  V.  WiUon  (Y.T.),  6  W.  U  B- 
585. 

Disposition  of  application  —  New  s^ 

pUomtion  for  same  order  —  Hearing  o»  **♦ 
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meriU.I — ^Where  a  party  defendant  had  ap- 
plied to  be  struck  out,  but  his  application 
iismissed  on  the  ground  that  he  had  not 
entered  an  appearance : — Held,  that  a  second 
tpplication  for  the  same  purpose  could  not  be 
entertained.  Cyr.  v.  O'Flynn  (1907),  6 
Terr.  L.  R.  290. 

Dvplieity — General  aUegation  of  fraud — 
Amendment  after  demurrer  argued  —  De- 
■i«rrcr.] — To  a  declaration  on  a  fire  insur- 
ance policy^  defendants  pleaded  non  actio, 
because  plaintiff  did  not  send  in  as  particu- 
lar an  account  of  the  loss  as  alleged  and  in 
the  same  plea  added  "nevertheless  for  a 
plea  in  this  behalf/'  alleging  fraud  in  gen- 
eral terms.  To  this  there  was  a  special  de- 
murrer on  the  grounds  of  duplicity  and  that 
the  allegations  of  fraud  were  too  general: — 
Held,  no  duplicity,  the  real  plea  being  fraud, 
and  that  the  traverse  was  an  introductory 
part  of  the  plea,  and  was  waived  as  a  de- 
fence; (2)  that  the  charge  of  fraud  was 
sufficiently  specific,  as  the  alleged  fraud  was 
within  the  knowledge  of  the  opposite  party; 
(3)  that  plaintiff  might  withdraw  his  de- 
nnirrer  and  reply.  Haszard  y.  The  Ohar- 
lottetown  Mutual  Ins.  Co.  (1868),  1  P.  E. 
I.  R.  275. 

EzUliita  referred  to  in  an  oppoMltloB 

— If  already  filed  in  original  case,  it  is  not 
necessary  to  file  further  copies  of  them  with 
the  opposition.  DrainviUe  v.  Savoie  d 
DrainviUe  (1910),  11  Que.  P.  R.  437. 

Inacriptiaii  in  reTlew — Motion  to  die- 
mtfff  —  Proceedings  common  to  the  prind- 
pal  action  and  to  the  action  in  warranty  and 
to  the  intervention  —  Deposit  —  C.  P.  1196, 
1197.1 — Where,  by  consent,  the  parties  have 
proceeded  with  the  principal  action,  the  ac- 
tion in  warranty  and  the  intervention  as  if 
they  were  one  case,  and  where  there  has 
been  but  one  hearing  upon  the  merits  and  one 
judgment,  a  single  inscription  in  review,  ac* 
companied  by  one  deposit,  is  sufficient.  An- 
derson V.  Smith  d  Church  (1910),  11  Que. 
P.  R.  416. 

Inseription  in  reTiew — Motion  for  its 
dismissal  —  Loss  of  record  —  C.  P.  52,  609.] 
— ^An  inscription  in  review  will  not  be  re- 
jected because  the  record  is  lost.  Dupere  y. 
London  d  Lancashire  Life  Assce.  Co.,  11 
Que.  P.  R.  19a 

Opppaition  to  withdraw  —  Motion  to 
i^smi9S  opposition  —  Examination  of  the 
opposant  —  0,  P.  SSI.] — ^The  ClJourt,  after 
the  examination  of  the  opposant,  may  dis- 
miss the  opposition  as  to  all  of  the  effects 
seized  or  as  to  some  of  them  only.  Carriere 
T.  Poirier  d  Martel,  11  Que.  P.  R.  141. 

Opposition  to  withdraw  —  Motion  to 
disnUes  the  opposition  and  to  eaamine  the 
opposant  —  U.  P.  651.] — ^A  motion  to  dis- 
miss an  opposition  or  to  examine  an  opposant 
in  an  opposition  to  withdraw  will  not  be 
granted  if  it  is  apparent  that  the  opposition 
is  made  in  all  seriousness  and  in  good  faith. — 
In  the  present  case,  the  opposant  claims  the 
ownership  of  certain  gas  and  electric  fix- 
tures, she  swears  that  she  bought  them  with 
htf  own  money  and  that  she  is  the  owner  of 
the  house  in  which  the  fixtures  are  installed. 
Brandeis  v.  Scott,  11  Que.  P.  R  155.  ^ 


Partial  inscription  in  law;  its  objeot 

peace  —  Nature  of  such  appeal  —  yarratwe 
of  the  facts  —  Attack  upon  the  Judge  — 
C.  P.  191  f'  R.  S,  9.  4597,  4eOP.]— The  object 
of  a  partial  inscription  in  law  is  to  obviate 
unnecessary  proof  by  striking  out  from  a 
written  pleading  allegations  which  are  for- 
eign to  the  case,  and  is  not  intended  to  de- 
cide the  legal  pretensions  of  the  parties  by 
the  elimination  of  allegations  whidi  embody 
argument  and  not  matters  of  fact — ^The  peti- 
tion for  leave  to  appeal  from  a  decision  of  a 
justice  of  the  peace  is  more  of  the  nature 
of  an  inscription  accompanied  by  a  memor- 
andum than  a  writ  of  summons  with  a  de- 
claration annexed  to  it. — ^Allegations  which 
embody  but  a  recitation  of  the  facts,  will 
not  be  struck  out  on  inscription  in  law  but 
will  be  reserved  until  hearing  on  the  merits 
of  the  case. — Allegations  attacking  the  char- 
acter and  the  personality  of  the  Judge  pre- 
siding at  the  trial  will  be  rejected  from  the 
record.  Baron  v.  Lapointe,  11  Que.  P.  R. 
166. 

Petition  of  right  —  Amendment — Con- 
sent of  Crown  —  Rules  of  Oourt — ^Particu- 
lars —  Commission  on  sale  of  treasury  bills 
and  bonds  —  Names  of  purchasers.  Coates 
V.  The  King,  10  O.  W.  R.  522,  628. 

Seoond  motion  made  while  a  first 
one  is  not  disposed  of— O.  P.  280,  283.] 
— A  motion  for  peremption  of  suit  is  a  use- 
ful proceeding  and  must  be  disposed  of  by 
the  Court,  or  withdrawn  by  the  defendant, 
before  a  second  motion  may  be  presented, 
unless  two  years  elapsed  since  thejifiling  of 
the  first  one.  Lessard  v.  Bourget  (1909),  10 
Que.  P.  R.  368. 

Short  prescription.] — An  action  to  re- 
cover a  debt,  which  on  the  face  of  the  de- 
claration, falls  under  Art.  2267  C.  C,  is 
open  to  demurrer  by  defendant,  who  may  set 
up  the  short  prescription  by  inscription  in 
law.  Joyce  Y.  Outremont  (1909),  18  Que. 
K.  B.  447. 


PUBADIH08. 

See  Tbial. 


PI.EAS. 

See  Pleading. 


PI^EASUBE  OBOUITDS. 

See  Nbgijgsnge. 


PLEDGE. 

Bailment  of  aninial  —  Pasturage  — 
Subsequent  advances  —  Distinction  between 
pledge  and  chattel  mortgage.  KeUy  v.  Pol- 
lock, 1  O.  W.  R.  736. 

Deposit  with  tender  —  Forfeiture  — 
Breach  of  contract  —  Municipal  corporation 
—  Right   of   action  —  Damages  —  Set-off  — 
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Restitution,] — C.,  on  behalf  of  a  fimi  of 
contractors  of  which  he  was  a  member,  de- 
posited a  sum  of  money  with  the  city  of 
Montreal  as  a  guarantee  of  the  good  faith  of 
the  firm  in  tendering  to  supply  gas.  After 
the  construction  of  some  works  and  laying 
of  pipes  in  the  public  streets,  the  firm  trans- 
ferred their  rights  and  privileges  under  the 
contract  to  another  company,  and  ceased 
operations.  The  plaintiff,  afterwards,  as 
assignee  of  0.,  demanded  the  return  of  the 
deposit,  which  was  refused  by  the  city  coun- 
cil, which  assumed  to  forfeit  the  deposit  and 
declare  the  same  confiscated  to  the  city  for 
non-execution  by  the  firm  of  their  contract. 
After  the  transfer,  however,  the  companies 
supplying  the  gas  in  the  city  reduced  the 
rates  to  a  price  below  that  mentioned  in  the 
tender,  so  far  as  the  city  supply  was  affected, 
although  the  rates  charged  to  citizens  were 
higher  than  the  contract  price : — Heldj  that 
the  deposit  so  made  was  a  pledge  subject  to 
the  provisions  of  tit  16  of  the  Civil  Code  of 
Lower  Canada,  and  which,  in  the  absence  of 
any  express  stipulation,  could  not  be  retained 
by  the  pledgee,  and  that,  as  the  city  had 
appropriated  the  thing  pledged  to  its  own 
use  without  authority,  the  security  was  gone 
by  the  act  of  the  creditor,  and  the  debtor 
was  entitled  to  its  restitution,  although  the 
obligation  for  which  the  security  had  been 
given  had  not  been  executed.  As  the  city 
had  not  been  obliged  to  pay  rates  in  excess 
of  those  fixed  by  the  contract,  no  damage 
could  be  recovered  in  respect  to  the  obliga- 
tion to  supply  the  city,  and  the  breach  of 
contract  in  respect  to  supplying  the  public 
did  not  give  the  corporation  any  right  of 
action  for  damages  to  individuals.  Prospec- 
tive damages  which  might  result  from  the 
occupation  of  the  city  streets  by  the  pipes 
actually  laid  and  abandoned  were  too  re- 
mote and  uncertain  to  be  set  off  against  the 
daim  for  the  return  of  the  deposit  Finnie 
V.  Montreal,  22  C.  L.  T.  356,  32  S.  C.  R. 
335. 

Must  the  plaintilT  tender  it  wlt^  hie 
action?  —  Dilatory  exception  —  C,  P. 
177  (2)  ;  0,  G.  1969,]— He  who  has  received 
certain  articles  in  pledge  is  not  bound  to 
deliver  them  until  his  claim  has  been  paid; 
he  is  not  obliged  to  tender  them  with  his  ac- 
tion. Timossi  v.  Diodati  (1908),  11  Que. 
P.  R.  290. 

Person  placed  by  tme  oiiTner  in  pos- 
■esaion  of  chattel  —  Authority  to  pledge 
— Replevin  order  obtained  by  true  owner 
against  pledge — Finding  of  jury  in  favour  of 
pledgee — Pledgor  not  a  party — Indemnity  to 
pledgee  against  possible  daim  of  pledgor  — 
Res  judicata  —  Amendmjent  —  Pawnbrokers 
Act — Application  to  single  dealing — Return 
of  article  replevied  —  Form  of  judgment 
Steele  v.  Luck,  11  O.  W.  R.  823. 

PnrcluMer  of  pawn-ticket  —  Rights 
of — Replevin.] — ^A  writ  of  replevin  can  only 
be  directed  against  the  person  who  possesses 
the  artide  replevied,  or  who,  having  had  it 
in  his  possession,  has  parted  with  it  by  deceit 
or  fraud,  with  the  object  of  preventing  it 
from  being  replevied. — ^The  sale  of  a  pawn- 
ticket given  by  a  pawn-broker  in  exchange 
for  an  artide  pawned  is  a  commerdal  trans- 
action, and  one  who  buys  in  good  faith  from 
the  holder,  and  takes  the  artide  out  of  pawn, 
cannot    be    dispossessed    even    by    the    true 


owner,  who  in  this  case  did  not  olfer  to  re- 
pay the  price  paid  by  the  purchaser,  i^amve 
T.  Despras,  17  Que.  S.  C.  453. 

Railway  bonds  —  Rights  of  pledgee  — 
Railway  Act  —  Registration  —  Transfer  — 
Coupons.] — The  pledgee  of  the  bonds  of  a 
railway  company,  deposited  with  him  at 
security  for  the  re-payment  of  advances  to 
the  company  cannot  use  them  as  if  be  wert 
a  holder  for  value,  and  is  not  a  bondholder 
within  the  meaning  of  the  Railway  Act  3 
Edw.  VII.  c.  58,  88.  111.  116.  He  cannot 
therefore,  cause  them  to  be  registered  in  his 
name,  nor  in  that  of  parties  to  ^rtiom  he  ba^ 
transferred  them;  nor  deal  with  them  as  if 
they  were  his  property,  e.g.y  by  detaching 
coupons  therefrom,  so  as  to  change  thdr 
appearance  and  reduce  the  extent  of  thdr 
nominal  value.  Atlantic  d  Lake  Superior 
Rw.  Co,  y.  OaUndez,  14  Que.  K.  B.  161. 

RcTondication  by  tme  o^mer.l — One 

who  is  in  possession  of  a  watch  pledged  to 
him  for  advances  which  he  has  made  to  the 
possessor  of  such  watch,  and  who  does  not 
come  within  any  of  the  cases  mentioned  in 
Arts.  1488  and  1489,  C.  C,  cannot  oppose 
the  revendication  of  such  watch  by  the  true 
owner.  Marcotte  v.  Fortin,  21  Que.  S.  G. 
102. 


« 


Securities  —  Bank  —  Power  of  sale  — 
By  giving" — Notice  —  Auction  —  Privets 
sale — Purchasers  for  value.] — ^As  collateral 
security  to  a  promissory  note  the  makers  de- 
posited with  a  bank  certain  railway  bonds, 
and  by  a  memorandum  of  hypoUiecatioa 
authorised  the  bank,  upon  default  "from 
time  to  time  to  sell  the  said  securities  by 
giving  15  days'  notice,  in  one  daily  paper 
published  in  the  dty  of  Ottawa  witb  power 
to  the  bank  to  bay  in  and  resell  without 
being  liable  for  loss  occasioned  thereby.** 
Default  having  been  made,  notice  of  inten- 
tion to  sell  was  duly  published,  and,  par- 
suant  to  the  notice,  the  bonds  were  offered 
for  sale  at  public  auction,  after  two  post- 
ponements at  the  request  of  the  pledgors^ 
but  no  sale  was  made  for  want  of  bidders. 
The  bank  afterwards  made  a  private  sale  of 
the  bonds  without  further  notice: — HHd^ 
that  the  words  "  by  giving  *'  in  the  memoran- 
dum were  equivalent  to  "  after  giving "  or 
"  first  giving "  or  **  giving,"  and  the  condi- 
tion of  publication  of  the  notice  having  been 
performed,  the  power  to  sell  arose  and  might 
be  exerdsed  afterwards  without  fresh  notice: 
— Heldj  also,  that  there  was  nothing  vpon 
the  evidence  to  shew  that  the  purdias^s 
were  not  bona  fide  purchasers  for  vahie  or 
that  they  had  any  reason  to  suppose  that  die 
bank'  were  not  authorised  to  sell;  and  nnder 
these  circumstances  the  constrnction  oi  the 
power  of  sale  should  not  be  strain^  against 
the  purchasers.  Toronto  General  Tntsti 
Corporation  v  Central  Ontario  Rw..  Co.,  24 
C.  L.  T.  319,  7  O.  L,  It  660,  3  O.  W.  R  52(X 

Securities  —  Contract  —  Comstrueiism 
— Remedies  of  creditors.] — ^An  agreement  by 
which  a  debtor  consents  that  bis  creditois 
shall  become  the  owner  of  secarities  whick 
he  delivers  to  him  as  collateral  secarity  for 
the  prindpal  debt,  upon  his  default  in  pay- 
ment of  that  debt,  is  not  a  new  binding 
contract,  but  an  extension  of  the  contract  w 
pledge.  It  gives  to  the  creditor,  at  maturity, 
the  choice  of  two  altematiTos;  either  to  ap- 
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propriate  the  pledge  in  payment  without  re- 
course to  a  judgment  and  execution,  or  to 
recover  his  debt  by  the  ordinary  ways  upon 
other  goods  of  his  debtor,  subject  to  the 
obligation  of  remitting  the  pledge  as  soon  as 
it  is  paid  in  full.  Holman  y.  Scott,  15  Que. 
K.  B.  193. 

Seevritiefl  —  RaUvxiy  hondt  —  Sale  by 
pledgeet — Compliance  with  terms  of  hypothe- 
cation —  "  By  giving  "  —  Notice  —  Abortive 
sale — Subsequent  private  sale,] — Dispute  as 
to   which   of   two    parties   were   entitled    to 
prove  in  respect  of  300  bonds  issued  by  the 
railway  company  for  the  sum  of  $1,000  each, 
with   interest  coupons   attached,   which   bad 
been    pledged   by    Ritchie    to    the    Bank    of 
Ottawa,  as  security  for  a  promissory  note  of 
$50,000    made    by    him,    bearing    date    30th 
November,  1900,  and  payable  15  days  after 
date,  with  interest  at  6  per  cent,  per  annum 
from  31st  May  preceding.     Blackstock   and 
Weddell   claim  as   purchasers  of  the  bonds 
from  the  bank,  after  default  in  payment  of 
the  note,  at  the  rate  of  22^  cents  on  the 
dollar  of  the  principal  money  of  the  bonds, 
and  to  have  paid  the  purchase  money  there- 
for, amounting  to  $67,500.     Ritchie,  on  the 
other  hand,  contends  that  the  bank  having 
held  the  bonds  in  pledge  by  way  of  security, 
the  sale  made  by  them  was  irregular  and 
void,  and  that  the  purchasers,  having  bought 
with   notice  of  the  character  in  which  the 
bank   held   the   bonds  were  affected  by   the 
invalidity  of  the  sale: — Held,  that  the  re- 
spondents had  notice  before  completion  that 
the  bank  held  the  bonds  as  pledges  and  not 
as    owners.    The    contract    authorises    the 
bank,  in  default  of  payment  of  the  note  at 
maturity,  **  from  time  to  time  "  to  "  sell  the 
said  securities  or  any  part  thereof  by  giving 
15  days'  notice  in  one  daily  paper  published 
in  the  city  of  Ottawa,  as  to  the  said  bank 
shall  seem  proper,  with  power  to  the  bank 
to  buy  in  and  resell  without  being  liable  for 
loss    occasioned    thereby."    The    bank    pub- 
liriied  a  notice  of  a  sale  of  the  bonds  by 
auction   on   11th   March,   1902,   and  it  was 
published  in  the  Ottawa  **  Evening  Journal " 
daily   for  15  days  before  the  day  of  sale. 
There  was  no  sale  at  the  time  appointed. 
On  19th  August  an  offer  was  received  by  the 
bank   from  Mr.   Blackstock,   one  of  the   re- 
spondents, of  22%  cents  in  the  dollar  on  the 
par   value   of   the   principal   money    of   the 
bonds,    and,    after   much    correspondence,    a 
sale  of  the  whole  of  the  bonds,  with  unpaid 
coupons  attached,  was  made  to  Mr.  Black- 
stock,  on  behalf  of  himself  and  the  other  re- 
spondent, and  completed   on  or  about  30th 
September.     At  the  time  of  the  sale  the  par 
value  of  the  bonds,  with  interest  coupons  in 
arrears,  was,  as  found  by  the  Master,  about 
$66,000;    the    debt   due    to    the    bank    was 
$56,872^78,    and    the    purchase    money    re- 
ceived was  $67,500,  or  $10,627.22  more  than 
was  due.     So  that  the  bank  sold  nearly  five 
bonds,  with  attached  coupons,  the  par  value 
of  which  was  $11,000,  more  liian  was  neces- 
sary to  pay  their  debt,  no  effort  having  been 
made  to  restrict  the  sale  to  so  many  as  was 
necessary    for    that    purpose.     On    receiving 
Blackstock*s  offer  of  19th  August,  the  bank 
telegraphed  to  Ritchie  at  Akron,  Ohio,  where 
he   lived,   that   they   had    an    offer   for   the 
bonds,   not  stating  what  it  was,   and   that 
they  would  sell  unless  payment  was  made  by 
12  o'clock  on  the  21st.    To  this  they  received 
an  answer  on  the  same  day  that  arrange- 


ments were  being  made  to  pay  the  debt, 
and  protesting  against  the  sale.  No  further 
communication  was  made  to  Ritchie,  and  the 
fact  of  the  sale  was  apparently  not  made 
known  to  him  until  21st  October  after- 
wards:— Held,  the  sale  was  not  made  with 
reasonable  care  nor  with  proper  regard  to 
the  rights  and  interests  of  Ritchie.  No  at- 
tempt had  been  made  to  reach  the  inquiries 
referred  to  in  Mr.  Bum's  letter  of  18th 
March,  and  who  were  expected  at  that  time 
to  become  purchasers,  and  when  the  offer  of 
19th  August  came,  its  items  were  not  com- 
municated to  Ritchie,  but  be  was  called  upon 
to  redeem,  within  48  hours,  or  in  default  it 
would  be  accepted.  That  offer  was  about 
10%  cents  in  the  dollar  of  the  bonds  and 
arrears  of  interest  which  were  sold.  The 
very  first  offer  was  accepted,  because  it  was 
sufficient  to  pay  the  bank's  debt,  although 
they  knew  there  were  other  inquirers  for  the 
bonds,  who,  as  they  had  reason  to  believe  and 
expect,  might  become  purchasers.  They 
also  carelessly  sold  more  than  were  necessary 
to  pay  their  debt,  without  any  effort  to  re- 
strict the  sale  to  what  was  sufficient  for  the 
purpose,  and,  although  the  offer  was  at  so 
much  in  the  dollar,  and  not  a  fixed  sum  for 
the  whole,  such  a  sale,  even  if  the  bank  had 
power  to  sell  by  private  contract,  which  they 
had  not,  cannot  be  supported  as  between  the 
bank  and  Ritchie,  and  by  reason  of  notice  to 
respondents  cannot  be  maintained  by  them 
any  more  than  it  could  be  by  the  bank.  The 
appeal  allowed,  and  the  decision  of  the 
Master  restored.  Toronto  General  Trusts 
Corporation  v.  Central  Ontario  Rto.  Co,, 
5  O.  W.  R.  600.  See  3  O.  W.  R.  520,  7  O. 
L.  R.  660,  10  O.  L.  R.  347. 


Shares  —  Sale  by  auction  —  Notice  — 
**  Disposing  **  —  Contract.]  —  The  pledgee 
who  is  authorised  by  the  contractor  to  dis- 
pose of  the  thing  pledged  in  default  of  pay- 
ment of  the  debt,  and  to  apply  the  proceeds 
thereto,  can  only  do  so  by  a  public  sale,  duly 
advertised.  Where  a  number  of  shares  in  a 
joint  stock  company  were  pledged  with  the 
above  covenant,  a  sale  of  them  by  auction, 
at  which  the  pledgee  bought  them  for  less 
than  their  value,  of  which  notice  was  given 
by  private  circular  to  the  other  shareholders 
of  the  company  only,  was  not  such  a  "  dis- 
posing" of  them  as  was  intended  by  the 
contract.  Campbell  v.  Berger,  30  Que.  S 
C.  86. 

See  Bankbuptct  and  Insolvency  — 
Banks  and  Banking  —  Bbokeb  —  Com- 
pany —  Lien  —  Pabtnebship  —  Pawn 
Bbokeb — Vendob  and  Pubghaseb. 


POISOH. 

See  Negligence — Phabmacist. 


POLICE. 

Jurisdiotloii  —  Appointment  for  town — 
Justice  of  peace  for  county — Offences  in 
another  town — Quashing  conviction — Costs,] 
— ^A  police  magistrate  appointed  for  a  town, 
notwithstanding  he  has  jurisdiction  as  a 
justice  of  the  peace  for  the  whole  county, 
has  no  jurisdiction  to  act  at  the  trial  of  an 
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offence  committed  in  another  town  for  which 
there  is  a  police  magistrate,  except  at  the 
genera]  sessions  or  in  the  case  of  the  illness 
or  absence  or  at  the  request  of  such  other 
police  magistrate;  Magee,  J.,  dissenting. — 
In  quashing  a  conviction,  an  order  was  made 
protecting  the  justices,  and  costs  were 
awarded  to  the  defendant  upon  his  undertak- 
ing not  to  institute  any  civil  action  against 
the  informant.  H,  v.  Holmes^  9  O.  W.  R. 
750,  14  O.  L.  R.  124. 

Jurisdiotioii  —  City  and  county — Sum- 
mary trial  for  indictable  offence.] — A  police 
or  stipendiary  magistrate  for  the  county  of 
Westmoreland,  with  jurisdiction  in  the  city 
of  Moncton,  has  no  authority  to  try  sum- 
marily a  person  charged  with  an  offence 
under  LV.  of  the  Criminal  Oode,  s.  785,  8.-B. 
2,  as  amended  by  the  Criminal  Code  Amend- 
ment Act,  1903,  giving  jurisdiction  to  police 
or  stipendiary  magistrates  of  cities  and  in- 
corporated towns  to  try  summarily  indict- 
able offences.  R,  v.  Benner,  35  N.  B.  R. 
632. 

Jnrisdletioift  —  Fraud  at  municipal  elec- 
tion —  Information  —  Prohibition.  R,  v. 
Thompson,  3  O.  W.  R.  155. 

Jurifldiirtloii  —  No  evidence  to  justify 
conviction.} — A  conviction  was  quashed  as 
evidence  did  not  in  terms  point  to  the  place 
where  the  act  charged  was  done  as  being  in 
jurisdiction  of  police  magistrate  making  con- 
viction.   R,  V.  Reedy,  13  O.  W.  R.  265. 

Jurisdiotioii  —  Parish  —  County — City 
— Place  of  offence  —  Canada  Temperance 
Act,} — A  police  magistrate  appointed  under 
46  V.  c.  37,  for  the  county  of  Westmoreland, 
with  civil  jurisdiction  within  the  parish  of 
Shediac,  has  jurisdiction  to  try  offences 
against  the  Canada  Temperance  Act  com- 
mitted at  the  city  of  Moncton,  and  such 
judisdiction  is  not  restricted  by  the  "  Act 
relating  to  the  jurisdiction  of  police  or 
stipendiary  magistrates,"  2  Edw.  VII.  c.  11, 
giving  police  or  stipendiary  magistrates  ap- 
pointed for  a  parish  jurisdiction  for  the 
county  in  which  such  parishes  are  situate, 
and  providing  that  such  magistrates  shall 
have  no  jurisdiction  over  offences  committed 
within  the  limits  of  any  city  or  incorporated 
town.  R.  V.  McQueen,  Eat  p.  Landry,  Ea 
p.  Legere,  2  E.  L.  R.  457,  38  N.  B.  R.  48. 

Jurisdiotion  —  Summary  punishment  of 
sailors  for  disobedience  to  orders  of  master 
of  ship — Seamen's  Act — Ship  of  Canadian 
registry — Absence  of  agreement — Certiorari 
— Collateral  inquiry  as  to  jurisdiction. 
R,  V.  OUen   (B.C.),  4  W.  L.  R.  108. 

Jurisdiotion  in  oity  and   oovnty  — 

Butsequent  appointment  of  magistrate  for 
county  —  Conviction,}  —  Motion  to  quash 
a  conviction  made  by  a  police  magistrate  for 
a  city,  appointed  under  R.  S.  O.  1877,  c. 
72,  and  afterwards  appointed  police  magis- 
trate for  the  county  in  which  the  city  was 
situate,  under  41  V.  c.  4,  s.  9  (O.),  for  an 
offence  committed  in  the  county  outside  the 
city  limits.  A  salaried  police  magistrate 
was  subsequently  appointed  for  the  county 
under  48  V.  c.  17,  s.  1  (O.)  ;  R.  S.  O.  1887, 
c.  72,  s.  8: — Held,  that  the  conviction  was 
good,  as  the  latter  appointment  was  not  "in 
the  place  and  stead"  of  the  firat,  and  that 
the    convicting    magistrate    had    jurisdiction 


in  both  city  and  county. — Per  Britton,  J.: — 
The  city  police  magistrate  is  ea?  officio  a 
justice  of  the  ];)eace  for  the  county,  and 
could,  as  police  magistrate,  sitting  alone,  do 
anything  that  two  justices  of  the  peace  sit- 
ting together  could  do.  Rex  v.  SpeUman,  13 
O.  L.  R.  43,  8  O.  W.  R.  700. 

Munloipal  oorporatipiis  are  liable  for 

the  damages  caused,  in  the  discharge  of  their 
duties,  by  police  officers  appointed,  paid,  dis- 
charged and  subject  to  orders  by  them,  hf 
application  of  the  rule  that  masters  are  re- 
sponsible for  the  acts  of  thdr  servants 
Levinson  v.  Montreal  (1910),  39  Que.  S.  C. 
259. 

Poliee  constables,  appointed  by  mnm- 
cipal  corporations,  are  entrusted  with  a  share 
of  the  public  authority  and  are  bound  to  exe- 
cute the  provisions  of  laws  and  of  by-Iairs 
arising  therefrom  by  delegation.  They  are  in 
no  wise  the  servants  of  the  municipalities, 
and  the  latter  are  not  responsible  for  the  acts 
of  such  constables.  Rey  ▼.  Montreal  (1910), 
39  Que.  S.  C.  151, 

Powers  of  deputy  —  Conviction  —  In- 
formation, "before  whom  taken,} — ^An  infor- 
mation was  sworn  before  the  police  magis- 
trate for  a  city,  but  the  case  heard  and  con- 
viction made  by  the  deputy  police  magistrate. 
The  conviction  recited  that  it  was  made  l^ 
R.  E.  K.,  deputy  police  magistrate,  acting 
at  the  request  of  G.  T.  D.,  police  magistrate: 
— Held,  having  regard  to  the  Municipal  Act, 
R.  S.  O.  c.  223,  s.  486,  the  Act  respectiag 
police  magistrates,  R.  S.  O.  c  87,  ss.  10,  13, 
the  Ontario  Summary  Convictions  Act,  R. 
S.  O.  c.  90,  8.  2,  and  the  Criminal  Code,  s. 
842,  s.-s.  5,  that  the  deputy  police  magistrate 
was  acting  within  the  powers  and  authority 
cimferred  upon  him  by  statute,  and  it  was 
not  necessary  for  the  magistrate  trying  the 
case  to  be  the  magistrate  who  took  the  in- 
formation. Regina  Y.  Duggan,  21  G.  L.  T. 
35. 

Summary  trial  —  Perjury  —  AoquitM 
— Further  prosecution — Indictment.} — A  per- 
son accused  of  perjury  may,  wit^  his  own 
consent,  be  summarily  tried  before  a  police 
magistrate :  Criminal  Code,  ss.  145,  539,  782, 

785.  And  where  the  defendant  sought  and 
consented   to   be   tried    summarily   under  a. 

786,  pleading  "not  guilty,"  and  the  magie- 
trate,  upon  hearing  the  evidence,  adjudicated 
summarily  and  dismissed  the  diarge  under 
8.  787 : — Held,  that  the  magistrate  was  right 
in  refusing  thereafter  to  bind  the  prosecutor 
over  to  prefer  and  prosecute  an  indictment 
against  the  defendant,  as  provided  for  in  a. 
595;  for  the  magistrate  has,  under  s.  791, 
to  determine,  before  the  defence  has  been 
made,  whether  he  will  try  the  case  sununarily 
or  not.  Re  Rem  v.  Bums,  21  C.  L.  T.  2W. 
1  O.  L.  R.  341. 

See  Attachment  of  Debts  —  Coirsn- 
TUTioNAL  Law  —  CBiinNAX.  Law  —  Jus- 
tice OF  THE  Peace  —  Liquob  Licenses  — 

MUiaCIPAL    COBPOBATIONS    —    NOBTH-WUT 

Mounted  Police  —  Pbohzbition  —  Sn- 

PENDIABT  BCaQIBTBATE. 


POUCGE  BENXSFIT  FUHB. 

See  Benefit  Societt. 
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POLICE  COMMI88IONEBS. 

See     Municipal    Gobpobations  —  Nbqu 

GENCE. 


POLICS  PBOTEGTIOir. 

See  Municipal  Gobpobations. 


possibujty  of  issue  extinct. 

See  Vendob  anb  Pubghaseb. 


posonsuMous 

See  Will. 


POLICE  BEOULATIONS. 

See  Constitutional  Law. 


POLL  CLERKS. 

See  Municipal  Gobpobations. 


POLL  TAX. 

See  Assbssment  and  Taxes  —  Cabbiebs- 
MuNidPAL  Elections. 


POLUCITATIOir. 

See  Gontbact. 


See  GBiinNAL  Law. 


POOL  BOOMS. 

See  Municipal  Gobpobations. 


POOB  LAW. 

See  Paxtpkb. 


POBTWASDEVS. 

Fees  of  oftoe  —  Competition.}  —  Port- 
wardens  appointed  by  the  city  of  St.  John 
have  no  exclnsive  right  to  examine  hatches 
<rf  Tessela  arriving  at  the  port  so  as  to  en- 
title them  to  fees  for  the  services  paid  to  an 
oatdde  person.  St,  John  Portwardens  v. 
McLitughUn,  26  G.  L.  T.  385,  3  N.  B.  Bq. 
175. 


possiEssioir. 

Bee  ESjecthbnt — ^Limitation  op  Actions. 


P06SE88IOH  OF  LAND. 

See  E2j£CTiasNT — ^Liiotation  op  Actions. 


POST  MABTESU 

See  Gbown — Penalty. 


POST   OFFICE. 

See  Bailment  —  Gontbact  —  Gbiminai 

Law — Gbown. 


POSTPONEMENT   OF   TBIAL. 

See  Tbial — Wbtt  op  Summons. 


POUNDAGE. 

See  Shebiff. 


FOWEB  OF  ATTOBinSY. 

Its  snffloienoy  to  take  prooeedinss — 

O.  P,  177  (7).]— A  power  of  attorney  by 
which  a  party  is  authorised  to  administer 
my  properties  ...  to  sell  them  for  such 
price  and  on  such  conditions  that  he  may 
think  fit,  and  generally  do  all  I  could  do 
myself  if  personally  present,  includes  not 
only  the  power  to  collect  the  rental  due,  but 
also  the  taking  of  such  proceedings  as  may 
be  necessary  to  force  the  debtor  to  pay  the 
same.    Furoie  v.  LdbaOie,  11  Que.  P.  R.  283. 

Motion  by  one  of  several  defendants 

for  power  of  attorney  from  plaintiff  absent 
from  the  proyince,  benefits  such  defendant 
only,  and  does  not  suspend  proceedings  as  to 
the  other  parties  who  made  no  such  demand. 
Edwards  v.  Ste.  Marie  du  Monnoir  (1910), 
12  Que.  P.  R.  24. 

Treasnrer  of  a  corporation,  which  has 
made  a  demand  of  abandonment,  will  be 
bound  to  file  a  power  of  attorney.  JuhinviUe 
V.  Scott  d  Boione  (1911),  17  R.  L.  n.  s.  262. 

See  COMPANY — (jOSTB — Judomknt  Debtob 
— ^liANB  Titles  Act — Pbactigb — Pbincipal 
AND  Aqent — Succession — Wbtt  of  Sum- 
mons. 


POWER  OF  SALE. 

See  Mobtoaob — Will. 
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FBACTICE. 

AotioB  to  aaniil  a  munlelpal  priMes- 
▼erbal  —  Intervention  —  BiU  of  coats  — 
Revieto  of  the  tarnation —  C.  P.  50,  554;  M, 
C.  100;  Tariff,  Art,  2,  par.  «.]— The  fees 
on  an  action  to  have  a  municipal  proces 
verbal  set  aside,  and  taken  under  the  pro- 
visions of  Art.  50,  C.  P.,  are  of  the  second 
class.  The  same  rule  applies  to  an  inter- 
vention filed  in  a  similar  case.  Bemier  v. 
St.  Michel  d  Laramee  (1910),  11  Que.  P. 
R.   326. 

Aotlon  transferred  from  DiTlsioii 
Court  to  Htgli  Court.] — This  action  for 
trespass  for  taking  stone  from  land  was 
transferred  from  a  Division  Court  to  the 
High  Court,  i>arties  to  deliver  usual  High 
Court  pleadings.  By  former  Court  the  dam- 
ages were  limited  to  $60,  but  in  statement 
of  claim  $600  damages  claimed.  Motion  to 
strike  out  this  latter  claim  and  paragraph 
alleging  trespass  qucere  clausum  freffit,  dis- 
missed, as  when  action  transferreid  to  High 
Court  parties  have  all  the  rights  and  reme- 
dies of  that  jurisdiction.  Gage  v.  Na»h,  13 
O.  W.  R.  461. 

AddnotioB  of  e^idenoe — Croaa-emamino' 
Hon  at  trial— Vematioua  and  irrelevant  ques- 
tions —  Discretionary  order  —  Propriety  of 
review.] — ^The  Judge  presiding  at  the  trial 
of  a  cause  has  a  necessary  discretion  for  the 
protection  of  witnesses  under  cross-examina- 
tion and,  where  it  does  not  appear  that  he 
has  exercised  that  discretion  improperly,  his 
order  ought  not  to  be  interfered  with  on  an 
appeal.  Hence  Appellate  Court  is  not  justi- 
fied in  ordering  a  new  trial  on  the  ground 
that  counsel  has  been  unduly  restricted  in 
cross-examination  by  a  question  being  dis- 
allowed, which  did  not,  at  the  time  it  was 
put  to  the  witness,  have  relevancy  to  the 
issues. — Idington,  J.,  dissented  on  the  ground 
that,  under  the  circumstances  of  the  case, 
counsel  was  entitled  to  have  the  question 
answered.  —  Appeal  allowed  with  costs. 
Broicnell  v.  Broumell  (1900),  42  S.  C.  R. 
368,  30  C.  L.  T.  1169. 

AffldaTito  illed  on  interloontory  ap« 
plication  —  Scandal  —  Prolixity  —  Ir- 
relevancy —  Embarrassment  —  Application 
to  remove  from  files  —  Partnership  action. 
York  V.  Secordy  7  W.  L.  R.  448. 

Amendment  to  statement  of  defence 

Settlement  of  another  action — Release  of  de- 
fendant— Con.  Rule  294 — Costs,]  —  Where 
plaintiff,  after  defendant  had  delivered  his 
statement  of  defence,  had  settled  an  action 
brought  against  another  party,  the  effect  of 
which  the  defendant  claimed  released  him 
from  any  liability,  an  order  was  granted  that 
defendant  may  amend  as  it  thought  best  to 
set  up  new  defence.  Con.  Rule  294  is  ap- 
plicable. Costs  of  and  incidental  to  this 
order  will  be  in  the  cause  unless  otherwise 
ordered  at  trial.  Moffat  V.  Gladstone  Mines 
(1900),  14  O.  W.  R.  1082,  1  O.  W.  N.  223, 
272. 

Appeal  to  Judicial  Committee— i/if<f^- 

merit] — It  is  proper  practice  to  move  to 
have  a  judgment  of  the  Judicial  Committee 
of  the  Privy  Council  entered  as  a  judgment 
of  the  Supreme  Court  of  New  Brunswick  in 


a  case  appealed  from  that  Coart  Rohertsoa 
Y.  Fairweather,  2  E.  L.  R.  134,  37  N.  B.  R. 
497. 

Appearance  —  Expiry  of  time  —  Le^ve 
to  appear  —  Terms  —  Costs.]  —  Where  a 
defendant  wishes  to  appear  after  the  ezpuy 
of  the  time  for  doing  so,  and  after  the  plain- 
tiff has  taken  a  sabsequent  step  in  the  ac- 
tion, in  this  case  the  service  of  interroga- 
tories, the  defendant  must  obtain  the  leave 
of  the  Court  and  pay  the  costs  occasioned  by 
his  default.  CasteUi  ▼.  Micciani,  10  (^ 
P.  R.  08. 

AppeanujuDC  —  Heirs  —  Art,  1S5  C.  P.] 
— ^A  general  appearance  for  all  the  heirs,  in 
the  case  provided  for  by  Art.  135,  C.  P.,  if 
regular;  the  attorney  of  the  defendants  is 
not  obliged  to  specif  the  names  of  the  pe^ 
sons  in  whose  interest  he  appears.  0*Bnsm 
V.  Church,  9  Que.  P.  R.  lOft. 

Appearance  —  Necessity  for  notice  of— 
Rules  of  Court  —  QngUsh  practice  —  Se- 
curity for  costs.  Bell  Engine  d  Thresher  Co. 
v.  Bruce  (N.W.T.),  6  W.  L.  R.  357. 


Application  to  atrilce  omt  maane  cf  a 
defendant  —  Dismissal,  because  made  be- 
fore appearance  —  Second  application  — 
Refusal  to  entertain — Costs.  Cyr  T.  O'Flym 
(N.W.T.),  5  W.  L.  R.  524, 

Application  to  strike  ont  naase  cf  a 
defendant  —  No  appearance  —  Second  ap- 
plication.]— Where  a  party  defendant  bad 
applied  to  have  his  name  struck  out,  bnt  hii 
application  was  dismissed  on  the  ground  that 
he  had  not  entered  an  appearance: — JSeii, 
that  a  second  application  for  the  same  por^ 
pose  could  not  be  entertained.  Cyr  i, 
O^Flynn,  5  W.  L.  R  524,  6  Terr.  L.  R.  29a 


Cliambers  application  —  Affidavit  filed 
—  Direction  for  cross-examination  of  depon- 
ent —  Service  of  subpoena  —  Necessity  for 
shewing  original  —  Defective  affidavit  jot 
service  and  notice — Misdescription  of  paities 
— Necessity  for  order  for  croes-ezmminatioiL 
Fey  Y.  Seimer  (Y.T.),  4  W.  L.  R.  145. 


Cbambcrs  snnuaona  —  /rre^l8ri<f— 
Omission  of  solicitor's  name  —  Wmiver.]  — 
Held,  that  when  not  otherwise  provided,  the 
forms  in  use  in  the  administration  oi  dTfl 
justice  in  England,  with  such  modificatioDS 
as  may  be  necessary  to  make  them  confona 
to  the  practice  of  the  Supreme  Court  of  Sas- 
katchewan, must  be  followed  In  the  Supieme 
Court  of  Saskatchewan,  and  therefore  the 
omission  to  endorse  the  name  and  addres 
of  the  solicitors  issuing  a  Chambers  sum- 
mons, as  required  by  Ibrm  of  summons  Na 
X  in  appendix  K.,  to  the  English  Rules,  if 
an  irregularity. — Quare,  whether  it  is  open 
to  a  solicitor  to  appear  on  the  return  of  t 
sununons  and  take  such  an  objection,  with- 
out thereby  waiving  the  irregularity.  Be^cer 
Lumber  Co.  Y,  Eckstein,  8  W.  L.  R.  489,  I 
Sask.  L.  R.  134. 

Consent  of  next  friend  —  FiHmy  — 

Time — Proceedings  avoided  by  omissum.]-^ 
The  English  Rule  requiring  that,  where  the 
consent  of  the  next  friend  of  the  plaintif 
is  necessary,  it  must  be  filed  before  the 
issue  of  the  writ  of  summons,  is  in  force  la 
the  Territories,  and  default  is  not  cured  bf 
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A  consent  filed  sabseqaently  to  the  issue,  but 
avoids  all  the  proceedings  in  the  action. 
Short  ▼.  Spence,  6  T.  K  R.  267. 

Coats  —  Scale  of  —  Action  in  High  Court 
OH  mromiasory  note  for  $500 — Jurisdiction — 
Title  to  landr— County  Courts  Act,  s.  22— 
Ontario  Rule  11S2,]  —  Defendant  claimed 
that  he  had  been  induced  to  give  above  note 
on  the  representations  of  plaintiff  and  an- 
other that  the  latter  owned  an  interest  in 
some  land  in  Wisconsin  which  defendant 
agreed  to  buy  and  for  which  said  note  was 
given: — Held,  no  title  to  land  brought  in 
question  and  District  Court,  not  High  Court, 
costs  properly  given  plaintiff.  Dohner  v. 
Hodgins  (1909),  14  O.  W.  R.  265.  Leave  to 
appeal  to  Judge-in-Chambers  refused,  14  O. 
W,  B.  593.  1  O.  W.  N.  12. 

Entry  of  action  in  wrong:  distviot — 

'SuUity  or  irregularity  —  Transfer  —  Bum- 
mons  to  set  aside  proceedings  —  Failure  to 
state  objections  —  Irregularity  —  Enlarge- 
ment,]— Held,  that  the  entry  of  an  action 
in  the  wrong  judicial  district,  contrary  to  s. 
4,  8.-8.  2,  of  the  Judicature  Ordinance  (C. 
O.  1898,  c.  21),  is  an  irregularity,  not  a 
nullity,  and  the  defect  may  be  cured  under 
Rule  538,  by  transferring  it  to  the  proper 
jadiclal  district.  (Reversed  on  appeal.) — 2. 
That  in  case  of  an  irregularity  in  a  sum- 
mons to  set  aside  irregular  proceedings,  in 
not  stating  the  objections  relied  upon,  pur- 
suant to  Rule  540,  the  summons  should  not 
be  discharged,  but  on  the  objections  being 
stated  on  the  return  of  the  summons,  it 
should  be  enlarged  at  the  request  of  the 
party  called  upon.  Saskatchewan  Land  Co, 
V.  Leadley,  6  T.  L.  R.  18, 

Delay  in  pr<H)eedins  with  aotion  — 

B.  O.  Order  LXIV.,  Rule  IS  —  Month's 
notice  of  intention  to  proceed — Order  to 
amend  torit  of  summons — **8tep  in  the  pro- 
ceedings ""i — Held,  that  the  plaintiff's  ob- 
taining of  an  order  ew  parte  allowing  the 
amendment  of  the  writ,  and  the  amendment 
of  it,  is  a  step  in  the  proceedings  under 
Bsnle  13  above.  Ooldstein  v.  Var^couver 
(1909),  12  W.  L.  R.  154. 

Dilatory  ezeeption  —  Payment  of 
costs  of  former  action,  C,  P.  177,  278.} — 
Held,  proceedings  upon  a  petition  for  the 
interdiction  of  an  habitual  drunkard  will 
be  suspended  until  the  costs  on  a  previous 
petition  to  the  same  effect  which  was  dis- 
missed for  irregularities,  have  been  paid. 
Monti  V.  Amyot  (1910),  11  Que.  P.  R.  298. 


Direotins  argnment  of  points  of  law 

— Appeal  to  Judicial  Committee  from  re- 
fusal to  quash  conviction — Concurrent  civil 
action  for  declaration  of  its  invalidity. 
Toumshend  v.  Beckwith,  2  B.  L.  R.  421. 

Diseontinn in  g  aotion  —  Costs  —  Oood 
reasons  for  depriving  defendant  of — Con, 
Rule  4S0  (4).— Plaintiff  given  leave  to  dis- 
continue his  action  for  reasons  given  in 
Armstrong  v.  Armstrong  (1904),  4  O.  W. 
R.  223,  301^9  O.  L.  R.  14,  and  Mclhroy  v. 
Miles,  9  O.  W.  R.  542.  As  defendant  could 
have  notified  plaintiff  before  appearance  of 
his  mistake,  and  then  there  would  have  been 
no  costs,  aefendant  was  deprived  of  costs. 
Ruston  y.  Qalley  (1909).  14  O.  W.  R.  999, 
1  O.  W.  N.  186. 


Disooatinnanoe  —  Yukon  Rule  179 — 
**8ave  any  interlocutory  application** — ^Ifo- 
tion  for  leave  to  discontinue.] — ^After  ser- 
vice of  statement  of  defence,  plaintiff  ob- 
tained inspection  of  defendants'  books  and 
then  served  a  notice  of  discontinuance.  In- 
spection of  documents  is  an  interlocutory 
step.  Notice  properly  given,  motion  unne- 
cessary. 0*Brein  v.  0*Brein,  10  W.  L.  R. 
694. 

Dismissal  of  aotion  as  f  riTolons  and 
▼ezations  —  Application  to  make  party 
plaintiff  a  company  already  defendant  — 
Fraud,  allegation  of.  Hofins  y.  Lenora 
Mount  Sicker  Copper  Mining  Co,  (B.C.), 
7  W.  L.  R.  156. 

Distraint  before  trial  —  Complaint  in 
appeal  — -  Affidavit-^C.  P,  981,]— It  is  not 
necessary  that  the  complaint  in  appeal  of 
the  distrainee  should  be  supported  by  an 
affidavit,  such  complaint  being  of  the  na- 
ture of  a  defence.  Union  Brewery  v.  Chris* 
tian  (1909),  10  Que.  P.  R.  337. 

Doonments  —  Ought  to  he  produced  he* 
fore  their  etDamination  hy  a  party,} — A  party 
cannot  obtain  an  order  from  the  Court  en- 
joining a  witness  to  give  him  access  to  books 
and  documents  that  are  in  his  possession, 
relative  to  a  pending  action  to  examine 
them,  and  later  on  cause  him  to  produce 
those  he  thinks  suitable.  The  books  and 
documents  must  first  be  produced  to  the 
parties  to  examine  them  afterwards.  Con- 
nolly V.  St.  Raymond  Paper  Co.  (1909).  10 
Que.  P.  R.  427. 

E^idenee  —  Impeachment  of  testimony 
— Notice  of  imputations  —  Promissory  note 
—  Fraud  —  Suspicious  circumstances  — 
Transfer  of  negotiable  instrument.  Peters 
V.  Perras  et  al„  42  S.  C.  R.  244. 

Ez  parte  order  —  Right  of  Judge  to 
rescind — Appeal — Rules  of  Court  —  Order 
alloicing  defendants  to  plead  other  defences 
with  **not  guilty  hy  statute,**] — Every  appli- 
cation not  expressly  permitted  to  be  made 
ew  parte  must  be  made  in  Chambers  by  sum- 
mons, and  an  order  made  upon  an  ex  parte 
application  not  so  authorised  is  irregular. — 
2.  A  single  Judge  has  power  to  set  aside  an 
ex  parte  order  for  irregularity. — Order  of 
Wetmore,  J.,  6  Terr.  L.  R.  423,  refusing 
to  set  aside  his  own  order  (by  inadvertence 
made  ex  parte),  allowing  the  defendants  to 
plead  other  defences  with  "not  guilty  by 
statute,"  on  the  ground  that  he  had  no 
power  to  set  it  aside,  reversed.  Jackson  v. 
Can.  Pac.  Rw,  Co.,  7  W.  L.  R.  828,  1  Sask. 
L.  R.   84. 

Extension  —  Time  limit  for  hringvng  ac- 
tion,] —  Leave  granted  plaintiff  to  deliver 
statement  of  claim,  notwithstanding  over 
three  months  had  elapsed  since  appearance 
entered.  Action  was  on  a  guarantee  policy 
and  defendants  opposed  motion  on  ground 
that  no  action  could  be  brought  unless  com- 
menced and  served  within  six  months  next 
after  discovery  of  alleged  defalcation,  and 
that  it  was  just  as  much  dead  owing  to 
non-dclivery  of  statement  of  claim  as  re- 
quired by  Rule  243,  as  if  writ  had  not  been 
issued  within  the  six  months'  period.  Mo- 
Donald  V.  London,  13  O.  W.  R.  408. 
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Fonun  —  Court  or  Chambers  —  Motion 
by  assignee  for  benefit  of  creditors  for  dir- 
tctions — Ontario  Rule  915.] — ^This  applica- 
tion should  have  been  made  in  Court: — 
Heid^  no  jurisdiction  to  dispose  of  it  in 
Chambers,  nor  should  it  be  removed  into 
Court,  the  respondent  not  having  appeared. 
Re  Reid,  13  O.  W.  R.  915. 

Infant  —  Newt  friend  —  Married  too- 
man.]— Order  made  staying  the  action  un- 
til a  proper  next  friend  should  be  appointed 
for  plaintiff,  an  infant,  that  is  one  instead 
of  his  mother,  his  father  being  alve.  Booth 
V.  Toronto  (1900),  14  O.  W.  R.  87;  affirmed 
128. 

Injnnetion  —  Con.  Rule  47  —  Motion 
to  continue  injunction  refused.  Reith  V. 
Rainy  River  (1909),  14  O.   W.  R.  530. 

Inaoription  for  proof  and  Jtearlng — 

Motion  to  reject — Jury  trial — Delays;  are 
they  suspended  by  the  death  of  one  party  f — 
Notice  of  such  death — C,  P.  268,  293,  42S.] — 
Held,  the  death  of  one  of  the  defendants 
does  not  interrupt  the  delays  as  regards  pro- 
ceedings to  trial  or  interfere  with  the  right 
of  the  plaintiff  or  take  the  necessary  pro- 
ceedings for  trial  in  the  absence  of  any 
suggestion  or  notice  of  such  death.  Chart- 
rand  V  PaqueUe  (1910).  11  Que.  P.  R.  351. 

Interrosatoriea  —  Insufficiency  of 
ansioer  —  Exceptions.]— Bill  in  equity  for 
specific  performance  of  a  contract  to  pur^ 
chase  certain  real  estate.  One  of  the  sec- 
tions of  the  interrogatories  contained  about 
a  dozen  distinct  questions.  Exception  taken 
to  the  answers  of  eight  of  these.  Defendant 
knowing  little  of  the  matter,  his  solicitor 
haying  had  full  charge  of  it,  answered  that 
he  was  informed  by  his  solicitor,  and  ad- 
mitted it  to  be  true,  that  the  solicitor  was 
informed,  etc. : —  Held,  sufficient  answer. 
Bunching  questions  in  interrogatories  com- 
mented on.    Fenety  v.  Johnston,  6  B.  L.  R. 


iMme   of   writ  in   wrong   diatrlot  — 

Betting  aside.] — Where  the  provisiona  of  the 
Judicature  Ordinance  fix  the  judicial  district 
in  which  a  writ  must  issue  in  any  action,  a 
writ  issued  in  the  wrong  judicial  Strict  is  a 
Toid,  not  merely  an  irregular,  proceeding, 
which  cannot  be  cured  by  an  order  tranidfer- 
ring  the  cause  into  the  proper  district  Judg- 
ment of  Scott,  J.,  reyersed.  Remarks  by 
Scott,  J.,  on  the  proper  practice  where  a 
summons  to  set  aside  proceedings  for  irregu- 
larity is  itself  irregular  in  omitting  to  giye 
the  grounds  relied  upon.  Saskaiolietoan 
Land  d  Homestead  Co.  v.  LeadUy  (1904), 
8  Terr.  L.  R.  82. 

Jndgnient  debtor  —  Examination  of 
agent  or  employee  —  Rule  90S  —  Unpaid 
agent  acting  under  power  of  attorney.] — 
Application  under  above  rule  to  examine  C. 
as  an  agent  or  employee  of  defendant,  a 
judgment  debtor,  dismissed.  C.  held  a  power 
of  attorney  under  which  he  acted  occasion- 
ally for  the  defendant: — Held,  this  did  not 
make  C.  a  clerk  or  an  employee.  Smith  T. 
Clergue  (1909).  14  O.  W.  R.  31. 


Counterclaim  —  Mot  ha  for  judgment  — 
Forum— Rules  16S,  16i.]  —  The  plaintilf 
claimed  possession  of  land  and  mesne  pro- 
fits; the  defendant  did  not  defend,  but 
counterclaimed  for  moneys  paid:  —  HeU, 
that  the  counterclaim  was  not  a  defence 
and  the  plaintiff  was  entitled,  under  Rule 
163,  to  enter  judgment  for  the  recoveiy 
of  the  land,  as  a  matter  of  course,  and 
without  application  to  a  Judge;  and.  after 
so  entering  judgment,  the  plaintiff  could 
apply  to  a  Judge  in  Chambers  or  the  Local 
Master,  under  Rule  164,  for  judgment  for 
mesne  profits. — ^A  Judge  presiding  at  a  sit- 
tings for  trials  declined  to  entertain  a  mo- 
tion for  judgment  for  the  recovery  of  the 
land  and  mesne  profits.  TunnicUffe  v.  Pol- 
lard (1910),  14  W.  li.  R.  214,  3  Sask.  Ll 
R.  153. 

Jnry  notioo  —  Striking  out  —  Comsum 
law  action — Avoidance  of  delay.] — ^Motion 
to  strike  out  jury  notice  dismissed.  Power 
to  strike  out  in  Chambers  in  cases  outside 
Toronto  should  be  sparingly  used.  Hurd- 
man  v.  Gall  (1909),  14  O.  W.  B.  143. 

Xieaae  —  Application  for  approval  of  — 
Devolution  of  Estates  Act,  sec  25  (6)— 
"High  Court  or  a  Judge  thereof — ^Fonim. 
Re  Montgomery    (1910).  1  O.  W.   N.  999. 

Lons  vacation  —  Cases  between  lessor 
and  lessee  —  Proceedings  on  oppoeitions  for 
payment  wiih  allegation  of  insolvency  of 
debtor  and  demand  of  order  to  caU  in  credi- 
tors—Power  to  deal  with  it  summarily.]— 
Proceedings  following  upon  the  execution  of 
judgments  (v.g.:  contestations  of  opposi- 
tions), in  cases  between  lessor  and  lessee, 
are  governed  by  the  rules  that  apply  to  the 
actions  in  which  they  were  rendered  and 
come  within  the  first  exception  to  Art.  15 
C.  P.  They  can  therefore  be  had  during  the 
long  vacation.  McFadden  y.  Hodgson  (1910). 
37  Que.  S.  C.  430. 

Money  in  Conrt  —  Right  of  execution 
creditors  of  party  entitled.] — ^Plaintiffs  ob- 
tained a  charging  order  against  certain 
moneys  in  Court : — Held,  such  an  order  un- 
necessary and  inappropriate;  that  a  stop 
order  should  be  obtained  and  a  subsequent 
application  be  made  under  the  above  Ch:din- 
ance  for  transfer  of  the  fund  to  the  sherif 
for  distribution.  McDougaU  v.  IngUe  (1909), 
12  W.  li.  R.  78 


Motion  for  better  and  turtki 

▼it  for  prodnetion  —  Counterf^aim.]  — 
Order  granted  in  usual  form  widi  costs  of 
motion  in  cause  as  the  point  was  new. 
Kemerer  v.  WUU  (1909),  14  O.  W.  R.  1015, 
1  O.  W.  N.  208. 


Motion  for  further  and  bettor  . 

daTit  on  prodnetion  —  Fraud.]— On  mo- 
tion for  further  and  better  affidavit  on  pro- 
duction, defendant  set  out  10  documents 
which  he  claimed  prifvileged,  hfeing  com- 
munications of  his  solicitors: — HeUd^  that 
the  privilege  was  taken  away  as  fraud  on 
the  part  of  defendant  was  a  direct  issne. 
Greene  v.  Black  (1909),  14  O.  W.  R,  722; 
1  O.   W.   N.  60. 


Judgment  for  recovery  of  land  and 
leone  proilto  —   Undefended    action    — 


Motion  for  peremption  —  Dehf  for 

service — Last  proceeding  —  Amendment  not 
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served— C,  P.  279,  514;  R.  P.  55.]— A  notice 
given  on  Saturday  that  a  motion  for  per- 
emption will  be  presented  on  the  following 
Monday  is  sufficient  If  the  defendant  has 
filed  an  amended  plea  without  the  permis- 
sion of  the  Court  and  without  having  served 
it  upon  the  opposite  party,  there  is  no  delay 
for  answering  it  until  one  or  the  other  pro- 
ceeding is  adopted,  and  a  motion  for  peremp- 
tion of  suit  cannot  be  granted.  Samson  v. 
Montreal,  11  Que.  P.  R.  180. 

Motion  to  amend  statement  of  de- 
fence —  Action  for  Uhel  in  newspaper  - — 
Criminal  cAor^e.  }--Order  made  allowing  de- 
fendants to  amend  their  statement  of  de- 
fence by  pleading  privilege,  and  in  miti- 
gation of  damage  to  shew  that  the  char- 
acter of  plaintiff  was  not  such  as  would  be 
injured  by  publication  of  statement  com- 
plained of.  KeUy  v.  Ross  (190&),  14  O.  W. 
R.  1078.  1  O.  W.  N.  221. 

Motion  to  oommit  for  contempt  of 
Court  —  Striotissimi  juris  —  Affidavit  not 
filed  before  service  of  notice  of  motion  — 
Rule  524— Clerical  error  in  affidavit  —  No 
proof  that  procedlngs  pending  in  Court — 
Dismissal  of  motion — Costs.  Re  Toronto 
Junction  d  Toronto  Rto.  Co.,  Re  Qreenwood, 
11  O.  W.  R.  182. 

Motion  to  set  aside  statement  of 
elaim  —  Prwcipe  order  to  continue  action 
as  suit  of  assignee  of  plaintiff.!  —  Where 
statement  of  claim  was  not  delivered  until 
two  years  after  service  of  writ  it  was  vali- 
dated as  of  this  date.  Where  a  plaintiff  as- 
signs his  course  of  action  he  is  no  longer 
entitled  to  prosecute  it.  as  unless  assignee 
could  get  conduct  of  suit  it  might  be  settled 
or  dismissed  without  his  consent.  StidtDell 
T.  North  Dorchester  (1909),  14  O.  W.  R. 
709,  1  O.  W.  N.  W,  73.  134. 

Motion  to  strike  ont  oonnterelaim 
as  improper.] — Order  made  striking  out 
counterclaim  except  that  part  which  was 
applicable  to  the  statement  of  defence.  Can. 
Pac.  Rw.  Co.  V.  Port  Arthur  (1909),  14  O. 
W.  R.  1005.  1  O.  W  N.  187. 

Hamins  place  of  trial  in  writ  of 
snnimons  not  specially  endorsed — Dif- 
ferent place  named  in  statement  of  claim,] — 
In  a  writ  of  summons  not  specially  endorsed, 
Toronto  was  named  as  place  of  trial,  and 
without  order  Peterborough  was  named  as 
such  in  the  statement  of  claim.  Naming  the 
place  of  trial  in  such  a  writ  is  an  irregularity 
not  a  nullity,  and  statement  of  claim  was 
amended  naming  Toronto  as  place  of  trial. 
DeUehough  v.  Frederick,  12  O.  W.  R.  1121. 

Ifotioe  of  motion — Where  the  rules  pro- 
ride  that  a  motion  in  Chambers  shall  be 
nade  by  notice,  the  procedure  by  summons 
cannot  be  adopted.  Dominion  Bank  v. 
Vreedt  (1907),  6  Terr.  L.  R.  298. 

Ifnisance.] — When  a  claim  can  be  stated 
against  an  owner  and  a  contractor  jointly,  it 
can  be  stated  against  first  one  and  then  in 
the  alternative  against  the  other.  Coulstring 
Y.  Nova  Scotia,  5  E.  L.  R.  566. 

Opposition  to  withdraw  —  Motion  to 
dismiss  —  C.  P.  651.]  —  An  opposition  to 


withdraw  will  not  be  dismissed  as  frivolous, 
upon  motion  to  that  effect,  when  the  oppo- 
sant  swears  that  he  has  always  been  and  is 
still  the  proprietor  of  the  effects  seized  and 
that  he  bought  them  with  his  own  moneys. 
Renaud  v.  McNaim  d  Martin,  0pp.,  11  Que. 
P.  R.  229. 

Order  for  sale  of  real  estate  pendente 

Ute  —  Order  50,  Rule  i.]— Rule  1  of  Or- 
der 50  provides,  in  part :  *'  If  in  any  cause 
or  matter  relating  to  any  real  estate,  it  shall 
appear  necessary  or  expedient  that  the  real 
estate  or  any  part  should  be  sold,  the  Court 
or  a  Judge  may  order  the  same  to  be  sold  :*' 
— Held,  that  this  is  a  general  power,  to  be 
exercised  by  the  Court  or  a  Judge  according 
to  the  circumstances,  and  is  not  meant  to 
apply  only  where  a  sale  is  necessary  or  ex- 
pedient for  the  purposes  of  the  action.  In 
re  Robinson,  31  Ch.  D.  247,  not  followed. 
Rainey  v.  Rainey,  12  B.  C.  R  494. 

Order  in  diajubers  —  Power  of  master 
to  amend  after  appeal  and  confirmation  ^— • 
Making  order  issued  conform  to  minutes  as 
settled  —  O.  R.  54<?.]-- The  Master  in  CJham- 
bers  under  Ontario  Rule  640  has  power  to 
amend  an  order  as  issued  so  as  to  make  it 
conform  to  that  actually  made,  and  which 
had  been  afiSrmed  on  appeal  to  a  Judge  and 
a  Divisional  Court.  Copeland  v.  Business 
Systems,  13  O.  W.  R.  656. 


Order  in  Chambers  —  Rehearing  of  ap- 
plication before  order  issued  —  Powers  of 
Judge — Powers  of  local  Master — Res  judicata 
— Admission  of  new  material — Discretion.] 
— A  Judge  or  local  Master  of  the  Supreme 
Court  in  Saskatchewan  has  jurisdiction  to 
rehear  an  application  upon  which  he  hna 
pronounced  an  order,  so  long  as  the  order 
has  not  been  drawn  up  and  perfected.  In  re 
St.  Nazaire  Co.,  12  Ch.  D.  SS,  MUlef's  Case, 
3  Ch.  D.  661,  and  Preston  Banking  Co.  r. 
William  AU^up  and  Sons,  [1895]  1  Ch.  141, 
followed.  An  application  for  a  rehearing, 
where  the  order  has  not  been  drawn  up  and 
perfected,  is  neither  an  appeal  nor  an  applica- 
tion in  the  nature  of  an  appeal;  and  it  is, 
therefore,  not  excepted  from  the  jurisdiction 
of  a  Local  Master  by  the  exception  (o)  to 
the  Rule  of  Court  promulgated  on  the  14th 
October,  1907,  in  regard  to  the  jurisdiction 
of  Local  Masters.  Until  the  applicant  got 
his  order,  the  matter  of  the  application  could 
not  be  said  to  be  rea  judicata: — Semhle,  that 
on  the  rehearing  the  Local  Master  would  have 
the  right  to  exercise  his  discretion  as  to  the 
admission  of  additional  material.  Order  of  the 
Local  Master  at  Moose  Jaw,  16  W.  L.  R. 
169,  affirmed.  Coe  v.  fifmtfoy  (1911),  16  W. 
L.  R.  486.  Sask.  L.  R. 


Order  of  Jndfce  in  Gfaiamliers  —  Power 
to  discharge  or  vary  —  Order  made  without 
jurisdiction  —  Application  to  Judge  sitting 
in  Court  —  Staying  ewecution  pending  ap- 
peal.]— ^An  order  made  by  a  Judge  in  Cham- 
bers may  be  set  aside  or  discharged  on  notice 
by  the  Judge  sitting  in  Court. — ^An  order 
staying  execution,  upon  the  judgment  in 
favour  of  the  plaintiff  pronounced  by  Har- 
vey, J.,  at  the  trial,  pending  an  appeal  to 
the  Court  en  banc,  was  made  by  Stuart, 
J.,  in  Chambers,  upon  the  plaintifiTs  solicitor 
consenting,  although  only  the  trial  Judge 
had  jurisdiction  to  make  such  an  order,  liie 
plaintiff's  solicitor  afterwards  found  that  he 


3487 


PBACHCE. 


3488 


had  been  mistaken  as  to  his  authority  to  con- 
sent and  asked  Stuart,  J.,  to  discharge  or 
vary  his  order;  and  Stuart,  J.,  thereupon  In- 
timated that  the  order  would  be  discharged 
upon  the  plaintfff  moving  formally  as  in 
Court,  or  upon  the  defendants  consenting 
to  an  order  being  issued  as  in  Court;  re- 
serving leave  to  the  defendants  to  move  be- 
fore Harvey,  J„  to  stay  the  execution. — ^The 
Supreme  Court  Act  s.  36,  and  the  Judicature 
Ordinance,  ss.  3  amd  5,  authorise  this  prac- 
tice. Nestler  v.  Dominion  Meat  d  Cattle 
Ranching  Co,  (1910),  13  W.  L.  R.  241. 

Origiiuitliis  awiunoiui  -^  Rule  2^5, 
Judicature  Ordinance  —  Application  to  sell 
property  alleged  to  hiive  "been  fraudulently 
conveyed  —  Parties  —  "Necessity  lor  nam- 
ing —  Sufficiency  of  description  of  property.^ 
— ^The  plaintiff  applied  by  originating  sum- 
mons under  Rule  1M5,  Judicature  Ordinance, 
for  an  order  for  the  sale  of  a  certain  interest 
in  the  estate  of  one  Broley,  "  amounting  to 
upwards  of  $1,000/*  to  which  it  was  alleged 
the  defendant  was  entitled,  and  which  he 
had  fraudulently  conveyed  to  his  wife,  who 
was  served  with  a  copy  of  the  summons  but 
who  was  not  specifically  named  therein: — 
Held,  that,  as  Lila  Jones,  the  wife  of  the 
defendant,  was  the  person  principally  inter- 
ested in  the  application,  she  should  have 
been  specifically  cited  to  appear,  and  the 
general  direction  **  to  all  parties  concerned," 
with  service  on  Lila  Jones,  was  not  a  suffi- 
cient compliance  with  the  Rule. — 2,  That 
the  property  to  be  sold  was  not  described 
with  sufficient  certainty.  Lamh-Watson 
Lumber  Co.  v.  Jones,  1  Saak.  L.  R.  386. 

OrlKinatliis  sunmoiu  —  Service  out 
of  the  jurisdiction  —  Order  authorising  — 
Copy  served  not  a  true  one  —  Absence  of 
prejudice  —  Rule  5S8  —  Irregularity  •— 
Affidavit  —  Cause  of  action.^ — ^An  affidavit 
setting  out  and  verifying  the  plaintiffs  cause 
of  action,  but  not  stating  that  in  the  belief 
of  the  deponent  the  plaintiff  has  a  good  cause 
of  action,  is  sufficient  to  support  an  order 
for  service  em  juris. — 2.  The  grounds  of  an 
aj^lication  for  service  em  juris  need  not  be 
specifically  stated  as  such ;  but  it  is  sufficient 
if  the  affidavit  shew  such  facts  as  will  enable 
the  Court  to  determine  if  the  cause  of  action 
is  one  in  which  an  order  for  service  em  juris 
may  be  made. — 3.  Where  the  plaintiff  in- 
cludes the  order  for  service  ew  juris  in  an 
originating  summons,  and  in  the  copy  served 
the  terms  of  the  order  are  incorrectly  stated, 
such  an  irregularity  will  not  affect  the  ser- 
vice, as  there  is  no  obligation  upon  the  plain- 
tiff to  serve  a  copy  of  the  order  for  service 
em  juris,  and  the  defendant,  therefore,  could 
not  be  prejudiced.  Share  v.  Hewson,  7  W. 
L.  R.  634.  1  Sask.  L.  R  72. 

Partioiilara  —  Discovery— Which  should 
be  had  first T] — "There  is  no  hard  and  fast 
rule  as  to  the  class  of  cases  in  which  particu- 
lars should  precede  discovery  or  discovery 
be  ordered  before  particulars,  but  the  Judge 
must  exercise  a  reasonable  discretion  in  eveiy 
case  after  carefully  looking  at  all  the  facts 
and  taking  into  account  any  special  circum- 
stances." Waynes  Merthyr  Co.  v.  D.  Rad- 
ford d  Co.,  [1896]  1  Ch.  at  p.  35,  foUowed. 
Order  made  allowing  plaintiff  to  examine  for 
discovery  within  10  iays,  and  to  deliver  par- 
ticulars within  one  week  after  discovery  has 


been  obtained.  Townsend  Y.  Nerihem  Crown 
Bank  (1900),  14  O.  W.  R.  727,  1  O.  W.  N. 
69,  19  O.  L.  R.  480. 

Partionlara  —  Motion  for  before  de- 
livering defence  —  Rule  S12.]  —  Held,  that 
there  is  no  case  made  for  plaintiff  giving  any 
further  particulars  than  what  is  set  oat  in 
statement  of  claim.  Defendants  must  plead 
in  a  week.  McCaU  v.  Cane  d  Co.  (1909), 
14  O.  W.  R  789,  1  O.  W.  N.  95;  affirmed, 
14  O.  W.  R.  916^  1276.  1  O.  W.  N.  151, 
288. 

Partioiilara  —  Statement  of  defence  — 
Postponement  tm  after  emamination  of  pUim- 
tiff  for  discovery  —  Limited  particuiers.^ — 
In  a  libel  action  defendants  directed  to  give 
particulars  of  statement  of  defence.  Without 
waiting  for  plaintiff's  examination  for  dis- 
covery particulars  to  be  limited  to  ground 
of  defendants'  belief  that  words  complained 
of  are  true.  Timmins  v.  i^oHonol,  10  W.  L, 
R.  81. 

Petition  —  Presentation  to  Court  — 
Order  of  reception  —  Stamps,'\ — ^A  reqwHe 
civile  not  being  legal  without  a  valid  judicial 
order  of  reception,  it  must  be  presented  to  the 
Court  and  must  be  stamped  when  and  as 
required  by  law.  PerrauU  v.  Bemerd,  9 
Que.  P.  R.  272. 

Plaoe  of  trial  namod  la  wit  of  svai-* 
mona  not  apoelally  Indoraod — ^Different 

place  of  trial  named  in  statement  of  claim — 
Irregularity  —  Nullity  —  Amendment  — 
Costs.  DeUebough  v.  Frederick,  12  O.  W. 
R.  1121. 

Plaintiff  out  of  jvriMlietlom— Power 

of  attorney  —  Art.  177,  C.  P.  —  Form  of 
document.i — ^tJnder  the  provisions  of  Art 
177,  C.  P.,  the  power  of  attorney  which  a 
plaintiff  not  residing  in  the  province  of  Que- 
bec is  bound  to  produce,  need  not  necea- 
sarily  be  in  authentic  form  or  legaUaed.  8er- 
ling  V.  Levine,  10  Que.  P.  R.  221. 

Praotloe  —  Writ  of  summons  —  l9sue  m 
vorong  district  —  Setting  aside  —  Irregu- 
larity in  moving.] — Where  the  provisions  of 
the  Judicature  Ordinance  fix  the  judicial 
district  in  which  a  writ  of  summons  must 
issue  in  any  action,  a  writ  issued  in  the 
wrong  judicial  district  is  a  void,  not  merely 
an  irregular,  proceeding,  which  cannot  be 
cured  by  an  order  transferring  the  cause  into 
the  proper  district.  Judgment  of  Scott,  J^ 
reversed.  —  Remarks  by  Scott,  J.,  on  the 
proper  practice  where  a  summons  to  set  aside 
proceedings  for  irregularity  is  itaelf  irregular 
in  omitting  to  give  the  grounds  relied  upon. 
Saskatchetcan  Land  and  Homestead  Co.  T. 
Leadlay,  6  Terr.  L.  R  82. 

Prooodare  —  Opposition  —  Motion  to 
reject  —  Sufficiency  of  the  attegutioms.] — 
The  fact  that  it  is  not  alleged  in  an  opposi- 
tion whether  a  female  opposant  is  oontiactn- 
ally  or  judicially  separated,  may  cause  preju- 
dice to  the  plaintiff  contestant,  but  it  is  not 
a  sufficient  reason  for  dlsmiasing  the  opposi- 
tion. From  the  moment  that  it  is  alkged 
that  the  opposant  is  separate  as  to  property 
and  maritally  authorised,  her  husband  being 
a  party  to  the  opposition,  the  opposition  is 
sufficient  in  law,  but  such  an  allegation  may 
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give  rise  to  a  motion  for  particalars.  When 
the  plaintiff  moyes  for  the  dismissal  of  the 
opposition  because  the  opposant's  domicil  is 
not  specially  mentioned  therein,  if  it  is  al- 
leged that  the  oppoeant  is  defendant's  wife, 
that  is  sufficient  in  law,  because  the  married 
woman's  home  is  that  of  her  husband,  and, 
therefore,  the  opposition  reyeals  the  oppo- 
sant's  domicil.  The  fact  that  the  opposant*s 
marriage  contract  is  not  produced  may  give 
rise  to  a  motion  to  have  it  filed  (Rule  of 
Practice  62),  but  it  is  not  sufficient  to  have 
the  opposition,  dismissed  as  being  frivolous 
and  unfounded.  Plaintiff  alleges  in  his  mo- 
tion that  the  opposition  does  not  shew  by 
virtue  of  what  title,  nor  when,  the  opposant 
acquired  the  effects  seized.  The  opposant  not 
only  alleges  that  she  is  their  owner,  but  also 
that  she  is  in  possession  of  them.  These  al- 
legations are  sufficient  in  law,  at  least,  to 
prevent  the  dismissal  of  the  opposition  upon 
motion.  As  to  the  date  when  opposant  ac- 
quired or  took  possession  of  the  effects,  there 
may  be  reason  for  a  motion  for  particualrs 
on  plaintifTs  part. — Plaintiff  sets  up  as  a 
ground  for  dismissing  the  opposition  the 
want  of  stamp  upon  the  ori^nal  of  the 
opposition.  It  appears  that  the  copy  of  the 
opposition  was  stamped  upon  the  day  of  its 
return.  In  the  present  case,  the  plaintiff  has 
failed  to  establish  any  prejudice. — ^Plaintiff 
demands  the  dismissal  of  the  opposition  be- 
cause it  contains  no  election  of  domicil.  Up- 
on this  objection,  the  Court  orders  the  op- 
posant to  file  an  election  of  domicil  within 
a  fixed  delay.  In  default  of  her  so  doing 
the  plaintiff  may  ask  for  the  rejection  of  the 
opposition,  and,  in  any  case,  condemns  oppo- 
sant to  pay  the  costs  upon  plaintiff's  motion. 
RohiUard  y.  Larauche  d  Gauthier,  16  R.  de 
J.  23. 


Quo  waxTAiito  —  Riffhi  to  hold  olfice  of 
9c^^ool  trustee  —  Motion  for  leave  to  file 
information  —  Manitoba  King*M  Bench  Act, 
«.  92  —  Criminal  Code  —  "  Crown  side.'*] — 
Motion  for  leave  to  file  an  information  by 
way  of  quo  toarranto  calling  upon  the  de- 
fendant to  shew  cause  why  he  held  his  seat 
as  school  trustee  for  a  certain  district: — 
Held,  that  the  application  was  properly  made 
by  a  notice  of  motion,  not  by  rule  niei.  Rem 
em  reL,  Tuttle  Y.'Quesnel  11  W.  L*.  R.  96. 
See  10  W.  L.  R.  722,  19  Man.  L.  R.  29,  23. 

• 

Bef erenee  for  trlml  —  Motion  for  judg- 
ment —  Costs.] — Where  there  is  a  reference 
to  a  Master  or  referee  to  try  an  action  and 
dispose  of  the  costs,  a  motion  to  the  Court 
for  judgment  on  his  report  is  necessary. 
Murphy  V.  Corry,  12  O.  L.  R.  120,  7  O.  W. 
R.  574. 

BeploTia  aotloa  —  Bond  y,  8.  Order 
|5,  Rules  2  and  5.] — No  affidavit  is  required 
to  be  filed  under  Rule  2.  where  the  distress 
is  for  rent.  Bond  filed  being  defective  in 
form  and  with  one  surety  only,  it  was  set 
aside,  leave  being  given  to  file  a  new  one 
as  of  date  of  one  set  aside.  McDonald  V. 
Fraught,  7  E.  L.  R.  231. 

Sales  hj  order  of  the  Court  —  Leave 
to  bid  —  Judge  delegating  authority  to  the 
elerk  of  the  Court,] — ^Apart  from  a  sale  by 
private  contract  sanctioned  by  a  Judge,  there 
are  two  methods  which  may  be  adopted  to 
effect  sale  when  an  order  for  sale  is  neces- 


sary: (1)  a  sale  "by  proceedings  altogether 
out  of  Court,"  or  (2)  by  auction  or  tender 
'*  with  the  approbation  of  a  Judge." — Rules 
450,  451  Jud.  Ord.  3,  English  Order  51, 
Rules  la  and  3. — It  is  the  duty  of  the  Judge 
to  determine  who  shall  have  the  carriage  of 
the  sale,  to  ascertain  the  particulars  of  the 
property  and  encumbrances  thereon,  whether 
encumbrancers  will  consent  to  the  sale,  the 
nature  of  the  title,  whether  special  condi- 
tions are  necessary  and  what  is  the  best 
method  of  sale.  None  of  these  duties  should 
be  delegated.  It  is  contrary  to  our  practice 
to  give  leave  to  bid  to  the  person  having 
conduct  of  the  sale.  Cummings  v.  Semerad, 
2  Alta.  L.  R.  82. 

Serrloe  of  papers  —  Garnishing  sum- 
mons —  Mistake  in  copy  served  —  Name  of 
clerk  of  Court  omitted  —  Refusal  to  set 
aside  service  —  Costs.  Milner  v.  Marriot, 
7  W.  L.  R.  793. 

SerTlee  of  papers  —  Service  on  P&rty 
personally  —  Notice  of  examination  of  wit- 
nesses —  Nova  Scotia  Acts  of  1887  c.  15, 
s.  1  —  Solicitor  —  Practice.  McNiel  y,  Mo- 
Donald,  40  N.  S.  R.  629. 

Serriee  of  papers  —  Service  on  solici- 
tor —  Thrusting  document  under  door  — 
Date  of  receipt.  Dwyer  v.  Hyde,  40  N.  S. 
R.  622. 

Serrlee  of  papers  —  Service  on  soUoi- 
tors  —  Firm  —  Domicil  —  Election — Change 
in  firm  —  Demand  for  peremption  —  De- 
claration —  Filing,] — ^When  a  firm  of  advo- 
cates which  has  deposited  in  the  office  of  the 
Court  the  declaration  required  in  regard  to 
a  firm,  with  an  election  of  domidl,  appears 
and  acts  in  an  action  as  attorney  ad  litem 
for  one  of  the  parties,  the  service  of  pro- 
ceedings, particularly  of  a  demand  for  per- 
emption, at  the  domicil  chosen,  is  valid,  even 
after  a  change  made  in  the  composition  of  the 
firm  by  the  substitution  of  a  new  partner 
for  an  old  one  who  retires,  and  if  the  firm 
has  not  deposited  a  new  declaration  in  the 
office  to  replace  the  first  one,  and  if  a  sub- 
stitution of  an  attorney  in  the  case  has  not 
been  made.  Duperreault  y.  Miron,  16  Que. 
K.  B.  168. 

Serrioe  ont  of  Jnrisdletion  —  Action 
for  breach  of  contract  to  be  performed  within 
the  jurisdiction  —  King's  Bench  Act — Rules 
201  ie),  202.]— The  plaintiff,  a  resident  of 
Manitoba,  sued  the  defendant,  a  resident  of 
Saskatchewan,  for  commission  on  the  sale 
for  the  defendant  of  land  situated  in  Sas- 
katchewan. The  bargain  respecting  the 
agency  was  closed  between  the  parties  at 
Winnipeg,  when  the  defendant  agreed  to  pay 
a  certain  commission  in  case  the  plaintiff 
found  purchasers: — Held,  that  the  plaintiff 
had  a  right,  under  sub-rule  (e)  of  Rule  201 
of  the  King's  Bench  Act,  to  serve  the  state- 
ment of  claim  out  of  the  jurisdiction  without 
obtaining  a  prior  order  for  leave  to  do  so, 
for,  although  there  was  nothing  provided  as 
to  where  the  commission  should  be  payable, 
yet  it  would  be  the  duty  of  the  defendant  to 
pay  to  the  plaintiff  at  his  residence  in  Win- 
nipeg any  commission  earned  by  him,  and  so 
there  would  be.  in  case  of  non-payment,  a 
breach  within  Manitoba  of  a  contract  which, 
according  to  the  terms  thereof,  ought  to  be 
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performed  within  Manitoba. — Reynolds  v. 
Coleman,  36  Ch.  D.  453,  followed: — Held, 
also,  that,  if  a  plaintiff  relies  upon  Rule  202 
of  the  King's  Bench  Act.  he  must  not  only 
establish  the  existence  of  assets  within  the 
jurisdiction  owned  by  the  defendant  to  the 
amount  of  $200.  but  he  must  also  obtain  an 
order  for  leave  before  service  out  of  the 
jurisdiction  will  be  allowed.  GulUvan  v. 
Cantelon,  5  W.  L.  R.  469.  16  Man.  L.  R. 
644. 

Special  oase  —  Question  of  fact  —  Pro- 
ceedings extra  cwrsum  curiw.] — ^A  special  case 
asking  the  Court  to  determine  suggested  or 
possible  points  of  law  in  advance  of  an  agree- 
ment or  determination  as  to  the  facts,  is  not 
to  be  encouraged.  National  Trust  Co,  v. 
Dom.  Copper  Co,   (1909).  14  B.  C.  R.  190. 

Special  leave  to  stand  over.] — Absent 
debtor  suit  made  a  remanet  at  third  term — 
same  effect  as  if  special  leave  to  stand  over 
were  granted.  Ea  p.  Stewart  (1871),  Pet. 
P.  E.  I.  R.  242. 

Snins  by  aezt  friend  —  Side  bar  — 
Attachment.] — ^Plaintiff  had  been  represented 
in  this  action  by  next  friend  and  the  action 
had  been  dismissed.  A  side  bar  had  been 
taken  out  for  payment  of  costs,  which  were 
duly  taxed,  but  next  friend  refused  to  pay 
same.  Order  absolute  for  attachment  issued 
against  next  friend.  McOaw  v.  Fish,  6  E. 
li.  R.  373. 

Snmmonfl  for  direotions  —  Venue  fixed 
"by  order  —  Subsequent  application  to  change 
— Power  of  Judge  —  Order  XXX.] — On  a 
summons  for  directions  the  usual  order  was 
made,  inter  alia  fixing  the  place  of  trial  at 
New  Westminster.  There  was  nothing  said 
as  to  venue,  and  no  objection  raised  on  this 
application.  Subsequently  the  defendant  ap- 
plied  to  have  the  venue  changed  to  Femie, 
on  the  grounds  of  convenience  of  witnesses 
and  the  necessity  for  a  view  of  the  locus  in 
quo.  This  application  was  refused: — Held, 
on  appeal  (Clement,  J.,  dissenting),  that 
the  omission  of  the  solicitor's  agent  to  keep 
open  the  question  of  venue  until  he  was 
properly  instructed  should  not,  in  the  cir- 
cumstances, be  permitted  to  work  an  lundue 
hardship  on  the  defendant. — ^Directions  given 
under  Order  XXX.  have  not  the  finality  of 
ordinary  orders.  Foss  v.  HtW,  8  W.  L.  R. 
224,  13  B.  C.  R.  403. 

Third  party  notice  —  Motion  to  dis- 
charge —  Partnership  —  Sale  of  mining 
claim  —  Re-sale  at  higher  price,  hut  no 
part  of  the  increase  was  paid  to  original 
seller: — Held,  that  he  should  not  have  to 
bear  the  burden  of  supporting  the  second  sale 
to  plaintiffs.  Third  party  notice  discharged 
with  costs.  Miller  v.  Samia  Gas  Co.,  2  O. 
L.  R.  546,  followed.  Oakley  v.  Silver  (1909), 
14  O.  W.  R.  1198;  1  O.  W.  N.  272. 

Trial  by  jury  —  Case  where  the  plain- 
tiff is  French  and  the  defendant  a  corpora- 
Uon  —  Claim  for  a  hi-lingual  jury.]  —  A 
French  plaintiff  suing  a  corporation  in  a 
cause  where  there  is  a  trial  by  jury  can 
not  demand  that  it  shall  be  composed  of 
equal  numbers  of  persons  speaking  French 
and  persons  speaking  English.    The  corpora- 


tion alone  has  the  right  to  make  this  de- 
mand. Martin  y.  Brothers  of  Charity,  18 
Que.  K.  B.  268. 

Writ  of  snmmonfl  —  Service  out  of 
jurisdiction  —  Con,  Rules  162,  164,  24$.]— 
An  order  allowing  service  to  be  made  out 
of  the  jurisdiction,  not  saying  where  effected, 
was  properly  served  on  defendant  at  Van- 
couver, B.C.  Where  the  order  fixed  30  dajs 
from  service  of  statement  of  claim  as  time 
for  delivering  statement  of  defence,  held,  un- 
authorised, as  C.  R.  246  allows  eight  days 
to  deliver  defence  from  expiration  of  time 
for  appearance.  Armstrong  v.  Proctor 
(1900),  14  O.  W.  R.  765,  1  O.  W.  N.  82. 

See  Absconding  Debtor  —  Account  — 
Adionistbatob  Pendente  Lite  —  Affida- 
vit —  Appeal  —  Abbitbation  and  Awabd 
— ^Abbest  —  Assessment  and  Taxes  — 
Attachment  of  Debts  —  Attachment  of 
Goods  —  Bail  —  Bailiff  —  Bankbuftct 
AND  Insolvency  —  Bond  —  Canada  Tem- 
perance Act  —  Cebtiobabi  —  Oompant— 
Consolidation  of  Actions  —  Gonbhtu- 
tional  Law  —  Contempt  of  Ooubt— Ctoir- 

TBACT  —   CONVEBSION   —   COSTS  —  CotFKfB 

— C^BiMiNAL  Law  —  Cbown  Lands  —  De- 
famation— ^DisoovEBT  —  Elections — ^Evi- 
dence —  EXCHEQUEB  CoUBT  OF  CANADA  — 

Execution  —  EIsecutobs  and  Administra- 
TOBS  —  Extradition  —  Husband  and 
Wife  —  Infant  —  Injunction  —  Intib- 
diction  —  intebpleadeb  —  judgment  — 
Land  Titles  Act  —  Lis  Pendens — IrnB- 
PENDANCE  —  Lunatic  —  Malicious  Prose- 
cution AND  ABBEST  MASTEB  IN  CHAM- 
BERS —  Mechanics'  Liens  —  Mines  and 
Minerals  —  Monet  in  CJoubt  —  Mobtgaob 

—  Opposition  —  Pabttcxtlabb  —  PAsms 

—  Partition  —  Payment  —  Pei- 
EMPTiON  —  Pleading  —  Pbocubation  — 
Receiveb  —  Replevin  —  Revendication— 
Revivob  —  Rule  Nisi  —  Saisie-<}onsesva- 
ToiBE  —  Saisie-gagebie  —  Seamen's  Act- 
Settlement  OF  Actions  —  Ship  —  Soua- 
TOR  —  Stay  of  Proceedings  —  Trial  — 
Vacation  —  Vendob  and  Pubchaseb  — 
Venue  —  Will  —  Witnesses  —  Writ  of 
Summons. 


PSAISIE  FIRE  ORDDTAirCE. 

OoATletioii  —  Appeal  after  plea  of 
"  guilty "  —  Application  of  Ordinance  in 
incorporated  town  —  Offence  —  BMdence— 
Amount  of  penalty  on  a  first  conTiction  — 
Amendment  —  Reduction.  Rets  Y.  B§iri 
(Sask.),  8  W.  L.  R.  65. 

See  Constitutional  Law — Fdb. 


PRAIBIE  FIRES  ACT. 

See  Fire. 


PBECATOBT  TRUST. 

See  Will. 
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PBE-EMPTIOK. 


See  Cbown  I*ini>s— Land    Act,    B.C.    — 
Water  and  Watebgoubses. 


See  Bankruptcy  and  Insolvency  —  Chose 
In  Action,  Assignment  of  —  Colo:c- 
tion  Act,  Nova  Scotia  —  Mechanics' 
ljens. 


PBEFEKEKCE  SHARES. 

See  Company. 


PBETEBiElfnAIi  LIEir. 

See  Company. 


PRELZUZEf ABT   OBJEOTIOKS. 

See  Parliamentary  Elections. 


FBESCBIPTION. 

AeqnisitlTe    preseziption   —   Title   to 
goode  —  Agreement  for  hiring  and  aale  — 
Presumption  —  Proof  of  interverHon,] — One 
who  takes  possession  of  movable  effects  un- 
der a  lease  or  hiring,  with  the  agreement  that 
he  shall  become  owner  of  them  after  fulfil- 
ment of  the  conditions  and  payment  in  full 
of  the  rent,  upon  which  the  lessor  shall  con- 
vey  to  him,  having  begun  his  possession  as 
the  tenant  of  another,  is  always  presumed 
to   possess  by  the  same  title,  and  therefore 
cannot,  even  at  the  end  of  ten  years,  set  up 
an  acqnlsitive  prescription    of    the    effects, 
without  establishing  that  there  has  been,  in 
the  interval,  interversion  of  his  title  in  the 
possession.— Per   Archibald,    J.,     dissenting, 
that  the  act  designated  as  a  lease  or  hiring 
was  in  reality  a  sale,  and  the  tenant  was  in 
fact  a  purchaser.     Therefore,  his  possession, 
from  the  outset,  was  for  himself  and  not  for 
another;   it  was  a   useful  possession   which 
gave  him  the  right  of  prescription,  and  there 
was  no  need  for  him  to  establish  an  interver- 
sion of  title.     Macfarlane  v.  IruHn,  35  Que. 
8.  C.  82. 

Kess^tiTe  prescription  —  Interruption 
-judicial  demand  —  Service  hy  publication 
in  newspapers  of  order  to  appear."] — Inter- 
ruption of  negative  prescription  takes  place 
by  a  judicial  demand  in  proper  foum  duly 
served  upon  the  debtor.  If.  by  reason  of 
his  absence,  service  is  made  by  two  inser- 
tions in  newspapers  of  an  order  to  appear, 
as  provided  in  Art.  136,  C.  P.,  it  is  only  com- 
plete and  effectual  to  interrupt,  by  the  second 
insertion.  Hence,  if  the  term  of  prescrip- 
tion expires  between  the  first  and  second, 
there  is  no  interruption.  Gauthier  v. 
Charlehois,  35  Que.  S.  C.  104. 

CCL. — 111. 


Purohaser  of  aa  immoTable,  who  fails 
to  register  his  tide,  cannot  invoke  the  ten 
years'  prescription^  under  Art.  2251  C  C 
against  a  third  party  who  has  purchased  the 
same  property  from  the  same  vendor,  for  a 
valuable  consideration,  whose  title  is  regis- 
tered. Lavergne,  J.  (dissentiente) .  Lacroiss 
^Nault  V.  Rousseau  (1909),  18  Que.  K.  B. 

40O. 

See  Easement  —  Fisheries  —  Insur- 
ance —  Limitation  of  Actions  —  Pen- 
alty —  Rentes  Constituees  —  Trespass 
— Water  and  Watercourses — Way, 


PRESIDENT  OF  BAlfK. 

See  Banks  and  Banking. 


See  Bills  op  Sale  and    Chattel    Mort- 
gages— Fraudulent  Conveyance. 


See  Death  —  Deed  —  Evidence— Gipt  — 
Husband  and  Witb  —  India.n  ^  In- 
surance —  Justice  of  the  Peace 

Landlord  and  Tenant  —  Marriage- 
Parent  AND  Child  —  Payment  — 
Registry  Laws  —  Schools  —  Ship-- 
Trade  Union  —  Water  and  Watert 
courses— Way— Will. 


PBESUICPTIOK   OP  DEATH. 

See  Distribution  of  Estates. 


See  Revenue. 


PEINCIPAL  AMD  AGENT. 

1.  Agent's  Commission  on  Sale  of  Goods, 

3494, 

2.  Agent's  Commission  on  Sale  of  Lands. 

3498.  ' 

3.  Authority  of  Agent,  3519. 

4.  Rights  and  Liabilities  of  Principal 

AND  Agent  as  Against  Third  Per- 
sons, 3535. 

5.  Sale  op  Mine.  3541. 

6.  Miscellaneous  Cases,  3543. 


1.  Agent's  Commission  on  Sale  of  Goods. 

*..h5^"***  ?^  •*•!''*  ~  Agent's  right  of 
action    against   principal   —   Lien.      Smith 
^ry^r  d  Co.  V.  Zioicker  d  Sons,  3  E.  L.  R.* 
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Agent  to  sell  patent  —  Patent  actually 
9old  by  principal — CommiBsion — Character  of 
the  agency  —  Damages,] — Riddell,  J.,  held 
that  where  an  owner  acts  miUa  fide  in  the 
sale  of  goods  for  the  purpose  of  preventing  an 
agent  from  making  a  commission,  the  agent  is 
entitled  to  damages.  WUaon  v.  Deacon 
(19U),  19  O.  W.  R.  433,  2  O.  W.  N.  1229. 

Agent  'wlio  is  paid  eommission  on 
sales  by  his  principal  as  the  latter  might 
make  deliveries  and  obtain  payments,  is  an 
ordinary  creditor;  he  has  no  right  to  seize 
by  conservatory  attachment  whatever  par* 
ticnlar  moneys  may  remain  due  for  goods 
delivered  and  the  work  done  by  him  in  con- 
nection therewith.  Gourdeau  v.  Lyon  d 
Deguise  (1910),  12  Que.  P.  B.  89. 

Agreement  by  joint  owners  of  min« 
ing  claims  for  development  —  Work,} — 
Action  for  price  of  goods  sold  and  delivered. 
Defendants  were  joint  owners  of  six  mining 
claims  under  an  agreement  for  development, 
which  was  held  to  constitute  a  partnership. 
After  it  was  dissolved  defendant  C.  shewed 
.  it  to  plaintiffs,  not  informing  them  of  the 
termination  of  his  authority,  and  obtained 
goods:  —  Held,  defendants  liable,  C.  being 
their  agent.  Alice  v.  Braund,  13  O.  W.  E. 
424. 

Commercial  nsage — Custom  of  the  par- 
ties— Evidence- — Commencement  of  proof  in 
toriting,] — ^An  allegation  of  a  custom  and  com- 
mercial usage  is  good  in  law,  especially 
when  it  is  alleged  that  this  custom  and  usage 
have  always  been  accepted  by  the  parties  in 
their  business  dealings  and  particularly  in  the 
transaction  which  was  the  basis  of  the  action. 
An  order  to  a  broker  or  agent,  to  sell  goods 
on  commission,  is  a  civil  contract  which  can- 
not be  pn)ved  by  oral  testimony,  and,  in  a 
suit  by  such  agent  to  recover  his  commission, 
he  cannot  testify  in  his  own  favour,  at  least 
until  he  has  offered  commencement  of  proof 
in  writing.  Laflamme  v.  Danduramij  26  Que. 
6.  O.  490. 

Commission  paid  to  agent  — ;■  Purchase 
of  goods  for  principal  —  Liability  to  ac- 
count —  Remedy  —  Action,] — The  manager 
of  an  industrial  company  who  buys  machines 
for  the  company  must  account  to  the  com- 
pany for  sums  paid  to  him  by  the  sellers  of 
the  machines  by  way  of  commission  on  the 
price;  and  the  remedy  by  action  is  open  to 
the  company  to  compel  him  to  pay  over  the 
sums  so  received.  MHahetchouan  Pulp  Co, 
V.  Paquet,  29  Que.  S.  C.  211. 

Conditions  of  payment  of  eommis- 
■ion  —  Burden  of  proof  —  Refusal  of  prin^ 
cipal  to  accept  orders  —  Grounds  for — Fac- 
tor.]— 1.  A  commercial  agency  or  an  agency 
on  commission  is  a  contract  in  its  nature 
d  titre  onereux,  and  the  onus  is  on  the  party 
who  invokes  the  conditions  of  payment  con- 
tracted for  to  prove  the  contract. — 2,  The 
condition  of  approval  of  the  orders  obtained 
by  the  agent  does  not  depend  upon  the  caprice 
or  the  arbitrary  decision  of  the  principal; 
the  refusal  to  accept  must  rest  on  sufficient 
grounds.— 3.  An  agent  simply  authorised  to 
receive  orders  for  his  principal  abroad,  and 
who  is  not  in  possession  of  the  goods,  is  not 
a  factor  in  the  sense  of  Art.  1738.  C.  C. 
Kelly  y.  Hamon,  35  Que.  S.  C.  305. 


Evidenee.] — The  appellants  dealt  in  elec- 
trical supplies  at  Halifax,  and  had  at  times 
sold  goods  on  commission  for  the  respondent!, 
a  company  manufacturing  electrical  macliiii- 
ery  in  Montreal.  In  1897  the  appellants 
telegraphed  the  respondents  as  foUows: 
*'  Windsor  electric  station  completely  bonied. 
Fully  insured.  Send  us  quotations  for  new 
plant.  Will  look  after  your  interest."  The 
reply  to  this  was :  "  Can  furnish  Windsor 
180  Killowatt  Stanley  two  phase  complete 
exciter  and  switchboard,  $4,900,  induding 
commission  for  you.  Transformers,  large 
sizes,  75  cents  per  light  ..."  The  mansger 
of  the  appellants  went  to  Windsor,  but  coald 
not  effect  a  sale  of  this  machinery.  Shortly 
afterwards  a  travelling  agent  of  the  respond- 
ents came  to  Halifax  and  saw  the  manager, 
and  they  worked  together  for  a  short  time 
trying  to  make  a  sale,  but  the  agent  finally 
sold  a  smaller  plant  to  the  Windsor  com- 
pany for  $1,800.  The  appellants  claimed  a 
commission  on  this  sale,  and  on  its  being 
refused  brought  an  action  therefor: — Bdd, 
Gwynne,  J.,  dissenting,  that  the  appellants 
were  not  employed  to  effect  the  sale  actually 
made ;  that  the  respondents  offered  the  com- 
mission only  on  the  sale  of  the  specific  plant 
mentioned  in  the  answer  to  the  request  for 
quotations;  and  that  there  was  no  evidence 
of  any  course  of  dealing  between  the  two 
companies  which  would  entitle  the  appdlants 
to  such  commission.  Judgment  in  33  N.  S. 
R.  156  affirmed.  Starr^  Son  d  Co,  v.  Royel 
Electric  Co,,  20  C.  I*  T.  323,  30  S.  G.  B. 
384. 


Prineipal  preventins  acent 
earrying  ont  sale  —  Agreement  by  agevt 
ioith  rival  company.] — ^Action  for  commii- 
sion  on  the  sale  of  a  threshing  engine  and 
separator.  Plaintiff  introduced  the  purchaser, 
but  was  prevented  by  action  of  certain  offi- 
cers of  defendant's  company  from  completing 
the  sale.  In  plaintiff's  contract  with  defend- 
ant he  was  not  to  sell  or  canvass  for  any 
threshing  machines  except  those  manufsc^ 
tured  by  defendants.  His  action  of  entering 
into  an  agreement  with  another  company  nn- 
der  the  circumstances  was  not  a  violation  oC 
his  agreement  with  the  defendants.  Plaintiff 
allowed  half  of  commission.  Graham  v.  Case. 
11  W.  L.  R.  170. 

Remuneration  of  arent  —  Contract- 
Salary  —  Customary  charges.] — ^An  agent 
appointed  to  carry  out  a  business  for  hii 
principal  under  a  written  agreem^it  which 
provides  for  his  remuneration  by  the  pay- 
ment of  a  stated  sum  and  a  commission  on 
sales  to  be  made  by  him,  is  not  entitled  to 
commission  on  the  acceptance  and  payment 
of  drafts,  usually  charged  by  agents,  but 
not  mentioned  in  the  agreemenL  MePher- 
son  V.  Brice,  31  Que.  S.  C.  2ia 


Risltt  of  agent  to  reeover  ^whi 
not  completed.  1 — ^The  defendants  entHed 
into  an  agreement  in  writing  to  pay  the 
plaintiffs  a  commission  of  five  per  cent' upon 
all  sales  effected  in  the  district  of  H.  and 
vicinity,  on  condition  that  the  plaintISi 
would  give  their  best  services  as  might  be 
desired  from  time  to  time.  etc.  The  plaiih 
tiffs  assisted  the  defendants  to  obtain  a  con- 
tract with  the  city  of  H.  for  the  purchase 
of  one  of  their  engines,  to  be  constructed  ac- 
cording to  specifications  attached,   prorided 
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the  ensrine,  when  completed,  should  undergo 
certain  tests  to  the  satisfaction  of  persons 
to  be  appointed  by  the  city  for  that  purpose. 
The  enj^ine,  when  completed,  failed  to  under- 
go the  stipulated  tests  and  was  not  accepted : 
— Held,  that  the  plaintiffs,  notwithstanding, 
were  entitled  to  their  commission.  Austen 
Bros.  V.  Canadian  Fire  Engine  Co.,  42  N. 
S.  R.  77.  3  E.  L.  R.  222.  4  E.  L.  R.  277. 

Sale  of  bvsineu  —  Quantum  meruit.} 
-Agent  introduced   purchaser  to  principal, 


who  closed  the  sale  at  a  lower  price  than  that 
named  to  agent  Divisional  Court  held,  that 
principal  could  not  accept  agent's  purchaser 
and  repudiated  all  liability.  Recovery  would 
not  necesaarily  be  upon  the  higher  price 
named,  but  would  be  upon  a  quantum  meruit. 
Taulmin  v.  MiUer,  68  L.  T.  Oe,  foUowed. 
Cronk  v.  Carman  a910).  19  O.  W.  R.  145, 
2  O.  W.  N.  1027. 

Sale  of  soods  by  agent  —  Oommissiona 
— ^Territory  —  Contract  Banfield  v.  HamU- 
ton  Brass  Mfg.  Co.,  1  O.  W.  R.  293,  2  O. 
W.  R.  837. 


_  matters  —  Action  for  reipi- 
hursement  of  overpaid  commission  —  Sweep- 
Hon  to  the  form.] — An  action  by  a  trader 
to  be  reimbursed  by  a  salesman-  of  the 
amount  of  overpaid  commission  is  summary, 
coming  under  ss.  3  and  7  of  Art.  1150  C.  P. 
O^ce  Specialty  Co,  v.  Muir,  11  Que.  P.  R. 
44. 

Territory  —  Assistance  of  principal  in 
making  sales  —  Contract  —  Evidence  — 
Counterclaim  —  Negligence  of  agent  —  In- 
jury to  goods  —  Burden  of  proof  —  Act  of 
God.  Mathieson  v.  Murphy,  7  W.  L.  R. 
479- 

Time  for  payment  —  Rate  of  commis- 
aion  —  Contract  —  Correspondence  —  Pay- 
ment for  samples  sent  to  agent  Hovenden 
V.  O.  C.  Hawkes  Limited,  7  O.  W.  R.  132, 
437. 

Transfer  of  ageney  for  sale  of  goods 

— Agreement  to  pay  percentage  on  goods 
sold  hy  transferee,]  —  After  discovery  an 
embarrassing  amendment  was  allowed  to  the 
statement  of  claim.  No  defence  was  pleaded 
to  this  amendment: — Held,  on  appeal,  that 
the  trial  Judge  should  not  have  given  judg- 
ment as  he  should  not  have  allowed  the 
amendment.  Appeal  allowed.  Anderson  y. 
Olsen  (1900).  12  W.  L.  R.  262. 

ITsnrlons  transactions  —  Commission 
of  five  per  cent,  besides  interest — Customary 
allowance  for  transacting  business.] — Where 
a  merchant  supplied  goods,  money,  promis- 
sory notes  and  other  commercial  instruments 
to  country  customers  and  where  accounts,  re- 
turns and  settlements  were  made  from  time 
to  time  at  their  convenience  with  produce 
from  the  upper  country,  transferred  by  ves- 
sels and  barges,  the  Privy  Council  held,  that 
a  commission  of  five  per  cent,  on  all  ad- 
vances besides  interest  under  the  circum- 
stances, was  not  an  usurious  transaction,  but 
a  customary  allowance  for  the  trouble' and 
inconvenience  of  transacting  the  business. 
PoOock  Y.  Bradbury  (1853),  C.  R.  2  A.  C. 

4a 


2.  Agent's  Commission  on  Sale  or  Lands. 

^.^P""??   ®^  contract  —  Services  ren- 

•^  r'^^T^^i^^^^^^*'    Deneau  v.  Lem- 
teuw,  4  E.  L.  R.  93. 

*i.^^^^^  .^  J:^^^^^  —  ^^^  ♦»«*  effected 
Pio^nf-i  P^»«*»J«,  lut  by  other  agents,]^ 
PlaintiflPs  brought  action  to  recover  a  com- 
™*!^^.'^  tS^  effecting  the  sale  of  certain  pro- 
perty m  Toronto.—Britton,  J.,  held,  18  O  W 
R  894,  2  O.  W.  N.  938,  that'althoiih  plaSl 
tifFs  agent  accompanied  defendant  vendor 
and  the  ultimate  purchaser  to  see  the  pro- 
perty, the  plamtiff  did  not  bring  the  pur- 
chaser into  relation  with  defendants  before  a 
sale  honestly  made  by  the  defendants  through 

?Ko?^  ,*?^^i?  "!?  ^thout  any  knowledge 
that  plaintiffs  had  seen  the  purchaser.  Action 
dismissed  with  costs.  BurohiU  v.  Gowrie, 
S-  ^  l^?i^l  ^'  C.  250.  followed.  Division^ 
Cx)urt  held  that  the  agent  was  not  entitled  to 
nis  commission  as  he  was  not  an  exclusive 
agent,  and  there  was  no. contract,  but  a  mert 
offer,  which  had  not  been  accepted.    Robim 

N  fl50  '  ^*  ^  ^'^'  ^  ^'  ^' 

Agent  brineins  principal  and  pnr^ 
enaser  together  —  Sale  on  new  terms  — 
Quantum  menit*.]— Where  a  sale  of  land  is 
effected  by  the  principal  to  persons  intro- 
duced by  the  agent,  such  agent  is  entitled 
to  remuneration,  notwithstanding  that  the 
price  realised  was  less  than  that  at  which 
the  property  was  originally  listed.  Mile- 
stone  Land  d  Loan  Agency  v.  Luoksinger, 
7  W.  L.  R.  497,  1  Sask.  L.  R.  61. 

Agent  bringing  vendor  and  pnrohas- 
er  togetber  —  Land  subsequently  sold  on 
terms   different  from   those  on   which  agent 
authorised  to  sell  —  Pleadings-Amendment 
Ings  V.  Ross  (N.W.T.),  6  W?  L.  R.  612. 

Agent   bringing   vendor    and     pnr^ 

« •^'v  *®*^*'**'  ~~  Negotiations  broken 
off—Subsequent  renewal  and  conclusions  at 
higher  price  without  intervention  of  agent. 
Ph%l%p  v.  Bauer  (B.C.),  5  W.  L.  R.  187. 

Agent  employed  to  find  pnrebasez^ 

Sale  by  prtnctpal  to  purchaser  found  by 
afenf.]--Appeal  from  order  9  W.  L.  R.  646. 
disnussed.  Plaintiff  had  earned  commission 
by  producing  a  purchaser  who  actually 
bought    Hughes  v.  Houghton,  11  W.  L.  R. 

Agent  finding  pnrobaser.]— Action  by 
agent  for  balance  of  commission  He  ob- 
tained a  purchaser,  an  agreement  was  signed, 
a  deposit  paid,  and  purchaser  went  into  pos- 
session. Plaintiff  agreed  to  wait  for  his 
commission  until  a  loan  made  op  the  pro- 
perty sold  again.  The  purchaser  subsequently 
abandoned  the  property,  and  the  defendant 
cancelled  the  agreement  :—HcW,  he  was  now 
liable  to  pay  the  commission,  although  no 
loan  made  or  sale  made.  McCdUum  v.  Rus- 
sell (1909),  12  W.  L.  R.  267. 

Agreement  for  commission  For- 
feited deposit  —  Right  of  agent  to  expenses 
— C^nmuMio^^on  deposit.      (Trace  v.  Hart, 
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Agreeateat  for  sale  procured  by 
agent  —  Terms  of  sale  not  authorised  by 
principal.  Boyle  V.  Orasaick  (N.W.T.)i  2 
W.  L.  R.  09,  284. 

Agreenieat   to   pay   oommissioa.] — A 

plaintiff  who  sues  as  a  real  estate  agent  and 
claims  $325  as  a  commission  of  2^  per  cent, 
agreed  upon  for  procuring  the  purchase  of 
real  estate  for  the  price  of  $13,000,  may 
prove  the  agreement  by  testimony.  He  may 
also  urge  his  claim  as  one  de  in  rem  verso 
(Art.  1046,  G.  C),  and  prove  in  like  manner 
his  services,  their  value  and  a  customary 
commission  of  2^  per  cent,  on  such  trans- 
actions.   Zaid  y.  Delicaio,  37  Que.  S.  C.  159. 

Agreenieat  to  pay  eontmissioa  oaly 
la  eveat  of  parohaae-aioaey  beiag  paid 

CanceUation  of  sale  by  consent — Suhsequent 
re-sale  —  Bona  fides.}  —  The  defendants 
sold  land  to  B.  through  the  instrumentality 
of  the  plaintiffs  acting  as  agents  for  the  de- 
fendants. The  defendants  agreed  to  pay  the 
plaintiffs  $2,400  as  commission  by  instal- 
ments, the  dates  for  payment  of  the  instal- 
ments being  contemporaneous  with  the  dates 
agreed  upon  by  the  defendants  and  B.  for 
the  payment  of  the  instalments  of  the  pur- 
chase-money by  the  latter.  The  agreement 
between  the  plaintiffs  and  defendants  con- 
tained a  proviso  that  the  amount  payable 
thereunder  should  be  payable  only  in  case 
the  defendants  should  receive  the  amounts 
due  under  the  agreement  with  B.  B.  made 
only  one  payment  under  his  contract,  and 
the  plaintiffs  received  their  proportion  of 
that.  B.  failed  to  make  the  other  payments, 
and  the  contract  between  B.  and  the  defend- 
ants was  cancelled  by  consent,  B.  returning 
his  copy  to  the  defendants,  who  retained  the 
amount  paid  to  them: — Held,  that  the  plain- 
tiffs were  not  entitled  to  recover  the  bedance 
of  their  commission,  although  B.  subse- 
quently re-pufchased  the  land  from  the  de- 
fendants, there  being  nothing  in  the  evidence 
to  lead  to  the  suspicion  that  the  cancella- 
tion of  the  first  agreement  and  the  making 
of  the  second  was  for  the  purpose  of  evading 
payment  of  the  plaintiffs*  claim. — Olendin- 
ning  y.  Cavanagh,  40  S.  G.  R.,  distinguished. 
Hammer  v.  BuUock  (1910),  14  W.  L.  R. 
652. 

Agreeaieat  to  pay  eoainiissioa  oa 
agent  obtaiaiag  parebaser  —  Vendor 
and  purchaser  hrought  together  through  me- 
dium of  third  person,] — ^An  agent  to  earn  his 
commission  must  be  direct  cause  of  the  sale. 
He  cannot  mention  it  to  a  person  who  after- 
wards mentions  it  to  the  purchaser.  The 
agent  must  bring  vendor  and  purchaser  to* 
gether.  Vachoe  v.  Straton,  10  W.  L.  R. 
157,  2  Sask.  L.  R.  72. 

Anionat  of  oommissioa  —  Evidence — 
Dealings  with  father  and  son.  Land  y. 
Gesche  (N.W.T.),  2  W.  L.  R.  456. 

Aatbority  for  maaager  of  ooaipaay 
to  employ  agents  —  Agreement  as  to  re- 
muneration  —  Purchaser  found  by  agent — 
Secret  arrangement  to  divide  commission 
tcith  manager  of  company.] — ^Action  by  real 
estate  agent  to  recover  commission. — Held, 
(1)  that  the  plaintiffs  were  employed  to 
find  a  purchaser  at  a  commission  of  5  per 
cent.;  (2)  that  the  purchaser  had  not 
broken   off   all    negotiations,    but   negotiated 


directly  with  vendors;  (3)  that  plaintilb 
are  not  estopped  from  recovering  owing  to 
secret  arrangement  with  company's  manager 
to  divide  commission.  Judgment  in  plain- 
tiffs' favour  for  half  commission,  iftner  V. 
Moyie  Lumber  Co.,  10  W.  L.  R.  242. 

Binding  parebaser  —  iSubsequent  nego- 
tiations —  Appeal  —  Reversal  of  finiimgs 
of  fact.] — ^The  defendant  commissioned  the 
plaintiff  to  sell  his  house  and  lot,  and  agreed 
to  pay  5  per  cent,  commission;  the  plaintiff 
offered  it  to  R.,  the  tenant,  who  paid  die 
rent  to  the  plaintiff  as  agent  for  the  defend- 
ant, who  did  not  want  to  buy  at  the  time; 
the  defendant  became  dissatisfied  at  the 
plaintiffs  not  being  able  to  sdl,  and  toid 
him  he  was  going  to  put  the  property  in  other 
agents'  hand  for  sale,  but  not  withdrawing 
it  from  the  plaintiff's,  and  that  his  price 
was  $3,(X)0  net,  and  whoever  sold  it  was  to 
look  for  remuneration  to  what  he  coold  get 
a  purchaser  to  pay  above  that  sum;  another 
agent  sold  to  R.  for  $3,150,  the  defendant 
realising  $3,000 :— Held,  that  the  plaintiff 
was  not  entitled  to  commission  in  respect  of 
the  sale.  Observations  on  reversing  a  find- 
ing of  fact  on  a  trial  in  which  the  evidence 
was  not  taken  in  shorthand.  Johnson  v. 
Appleton,  11  B.  C.  R.  128,  1  W.  L.  R.  14. 

Breaeb  of  daty  —  Secret  profit] — ^D. 
represented  to  the  manager  of  a  land  cor- 
poration that  he  could  obtain  a  purchaser  of 
a  block  of  land,  and  was  given  the  right  to 
do  so  up  to  a  fixed  date.  He  negotiated  with 
a  purchaser  who  was  anxious  to  buy  bat 
wanted  time  to  arrange  for  funds.  D.  gSTC 
him  time,  for  which  the  purchaser  agreed 
to  pay  $500.  The  sale  was  carried  out,  and 
D.  sued  for  his  commission,  not  having  then 
received  the  $500 : — Held,  reversing  the  judg- 
ment appealed  from,  14  Man.  L.  R.  233,  S 
C.  L.  T.  26,  that  the  consent  of  D.  to  acceiit 
the  $500  was  a  breach  of  his  duty  as  agent 
for  the  corporation,  which  disentitled  him  to 
recover  the  commission.  Davidson  v.  Mam^ 
toba  <(  North^West  Land  Corporation,  24 
O.  L.  T.  51;  Manitoba  d  North-West  L^ 
Corporation  v.  Da^vidson,  34  S.  G.  R  255. 

Oommissioa  oa  sale  —  2%%  aUowei.] 
— Action  for  a  commission  for  sale  of  Hnnh 
berstone  Farm  to  one  John  Firstbrook,  for 
$24,750,  and  plaintiff  claimed  $t237i»0.  At 
trial.  Sir  John  Boyd,  C,  gave  plaintiib  judg- 
ment for  above  amount  Divisional  Coait 
held,  that  plaintiffs  did  not  in  fact  effect  a 
sale,  and  upon  the  evidence  the  Court  ooqU 
not  say  that  they  really  did  anything  which 
proved  to  be  of  advantage  to  defendants,  or 
to  bring  the  price  up  to  the  amount  ulti- 
mately obtained  by  the  defendants.  And 
that  a  commission  of  2^%  would  be  abund- 
antly ample  compensation.  The  appeal  al- 
lowed to  extent  of  reducing  the  amount  to 
$618.75,  and  directed  judgment  to  be  entered 
for  that  amount  with  costs  of  action.  No 
costs  of  appeal.  Waddingt€m  v.  Huwibsf- 
stone  (1910),  15  O.  W.  R.  824. 

Ooaipletioa  of  ooatraet  by  oumer  sm 
altered  terms — Efficient  cause  of  t«le.1— An 

agent,  instructed  to  secure  a  purchaser  for 
lands,  introduced  a  prospective  purchaser  who 
associated  himself  with  other  persons,  whoee 
identity  was  unknown  to  the  a^nt,  to  cany 
out  the  purchase  of  the  property.  The  in- 
dividual thus  introduced  and   his  assodatce 


3501 


psnrciPAL  Aim  agent. 


3602 


sabsequently  carried  on  negotiations  with  the 
owner  personally  which  resulted  in  the  pur- 
chase, on  altered  terms,  of  the  property  in 
question,  togrether  with  other  lands,  by  his 
associates  alone  while  he  retired  from  the 
transaction.  The  owner  refused  to  pay  the 
a^ent  any  commission  on.  the  sale  on  the 
STonnd  that  he  had  not  been  the  efficient 
cause  of  the  sale  which  was  finally  made  as 
aboTe  stated: — Held,  reversing,  in  part,  the 
judgment  appealed  from,  Z  Sask.  L.  R.  286, 
W.  L.  R.  ,  that  as  the  steps  taken 

bj  the  agent  had  brought  the  owner  into 
relation  with  the  persons  who  finally  became 
purchasers,  he  was  entitled  to  recover  the 
cojBtomary  commission  upon  the  price  at 
which  the  property  in  question  had  been 
sold.  Burchell  v.  Ootorie  and  Blockhouse 
CoUieries,  C.  R.  [19101  A.  C.  250.  applied. 
Stratton  v.  Vachon  (1911).  44  S.  C.  R.  395. 

CoBfliotins  eTtdeace  —  Corroboration. 
Scott  V.  Benjamin  (N.W.T.),  2  W.  L.  R. 
528. 

Contract  —  Condition  —  Payment  of 
part  of  price — Option — Abandonment.  WUey 
V.  Blum,  10  O.  W.  R.  565. 

Contract  —  Consideration  —  Revocation 
of  agency.] — The  plaintiffs,  being  entitled 
to  a  commission  for  finding  a  purchaser  for 
the  defendant's  farm  placed  in  their  hands 
for  sale,  consented  to  forego  the  commission 
on  the  defendant  giving  them  the  special 
sole  right  to  sell  the  land  for  a  fixed  higher 
price  within  a  time  named: — Heldy  that  the 
defendant  could  not  revoke  the  agency  thus 
conferred,  and  was  liable  in  damages  for  hav- 
ing, before  the  expiration  of  the  time  limited, 
notified  the  plaintiffs  that  he  would  not  sell. 
— ^A  special  agreement  of  agency  founded  on 
a  distinct  and  valuable  consideration  cannot 
be  revoked  at  the  will  of  the  principal. 
Richardson  v.  McClary,  3  W.  I*  R.  141,  16 
Man.  L.  R.  69. 

Contract — Construction — ^Evidence.  Mc- 
CaUum  V.  WilUams  (N.  S.  1910),  9  E.  L. 
R.  141. 

Contract  —  Efforts  of  agent.] — An  agent 
employed  to  sell  land  upon  commission  is 
entitled  to  recover  commission  upon  a  sale 
resulting  from  negotiations  brought  about 
by  his  efforts.  Schuchard  v.  Drinkle,  7  W. 
L.  R.  844,  1  Sask.  L.  R.  16. 

Contract  —  Sale  of  coal  mining  areas — 
Option — Original  terms  of  sale  not  carried 
out — Manager  of  company  acting  as  agent — 
New  contract  of  sale — Right  to  commission. 
BurcheU  v.  Gowrie  Mines  (N.S.),  6  B.  L. 
R.  420. 

Contract  of  asrency  —  Construction  — 
Termination  —  Quantum  meruit.  Buck- 
worth  V.  'Nelson  d  Port  Bheppard  Rw.  Co.. 
8  W.  L.  R.  43,  9  W.  L.  R.  490. 

Contract  to  pay  commission  —  Con- 
struction —  "  Completion  of  the  sale " — Ex- 
ecution of  'binding  agreement.] — A  dispute 
having  arisen  as  to  the  plaintiff's  right  to 
a  commission  on  the  sale  of  certain  property 
belonging  to  the  defendant,  the  former  claim- 
ing $5,000,  the  latter  denying  liability  for 
anything,  the  parties  compromised  at  $2,000, 


and  the  defendant  gave  the  plaintiffs  a  letter 
which  was  in  part  as  follows :  "  In  connec- 
tion with  the  sale  of  {description)  from  Mrs. 
Cordingly  and  myself  to  John  A.  Lock  et  oL, 
I  hereby  agree  that,  on  the  completion  of 
the  said  sale, .  I  will  pay  your  firm  a  com- 
mission of  $2,000.  ....  this  amount  to  be 
paid  on  completion  of  the  deal."  The  pur- 
chaser had  previously  made  a  deposit  of 
$2,000,  but  had  not  signed  a  formal  agree- 
ment of  purchase.  A  few  days  afterwards 
the  formal  agreement  was  executed  by  all 
parties,  and  a  further  payment  of  $8,000 
was  made.  The  purchaser  made  default  in 
payment  of  further  instalments  of  the  pur- 
chase money,  and  the  defendant  took  back 
the  land,  retaining  aU  money  paid,  and  re- 
leased the  purchaser  from  further  liability. 
The  defendant  resisted  the  action  for  the 
$2,000  commission,  on  the  ground  that  the 
sale  had  not  been  completed  within  the  mean- 
ing of  his  letter.  He  had,  however,  on  sev- 
eral occasions  after  the  agreement  had  been 
executed  asked  time  for  payment  of  the 
$2,000:— JSfeZd,  that,  interpreting  the  letter 
in  the  sense  in  whijch  the  parties  intended 
the  words  to  be  understood  at  the  time,  as 
gathered  from  the  document  itself  and  the 
surrounding  circumstances  and  the  defend- 
ant's promises  to  pay,  what  the  parties 
meant  by  the  words  "completion  of  sale" 
and  "completion  of  the  deal"  was  the  exe- 
cution of  a  binding  agreement  of  sale;  and 
the  plaintiffs  were  entitled  to  recover. 
Haffner  v.  Cordingly,  7  W.  L.  R.  764,  8 
W.  L.  R.  743.  18  Man.  L.  R.  1. 

Contract  to  pay  commission  —  Dura- 
tion and  ewpiry.] — A  principal  who  commits 
the  sale  of  an  immovable  to  a  real  estate 
agent,  on  commission,  for  a  period  of  6 
months,  and  after  the  expiration  of  that 
time,  renews  the  mandate,  under  modified 
conditions,  for  a  further  period  of  6  months, 
and  afterwards  himself  sells  the  property, 
owes  no  commission  to  the  agent.  The  facts, 
(a)  that  the  latter  had  put  up  an  adver- 
tisement board  on  the  property  with  his  ad- 
dress thereon,  which  was  not  removed  after 
the  period  of  the  renewed  mandate  up  to 
the  time  of  the  sale;  (b)  that  the  purchaser, 
whose  attention  was  attracted  by  this  ad- 
vertisement, first  applied  to  the  agent  before 
dealing  with  the  owner,  and  (c)  that  the 
latter  had  written  a  letter  giving  the  agent 
liberty  to  sell  at  a  figure  clear  to  himself 
(the  owner),  higher  than  that  afterwards 
obtained,  do  not  imply  a  continuance  of  the 
agency,  nor  an  undertaking  to  pay  a  com- 
mission, nor  do  they  afford  a  commencement 
of  proof  in  writing  of  such  an  undertaking. 
Donovan  v.  Hyde  (1908),  18  Que.  K.  B. 
310,  6  E.  L.  R.  205. 

Employment  of  aeent  —  Evidence  — 
Appeal  from  trial  Judge* s  findings  of  fact.] 
— Action  for  commission  for  finding  and  in- 
troducing a  purchaser  for  land  owned  by  the 
defendant.  The  plaintiffs  were  carpenters 
occupying  a  shop  on  the  property  as  tenants 
of  the  defendant.  They  were  not  real  estate 
agents,  but  had  occasionally  earned  commis- 
sions on  sales.  The  plaintiffs  had  discussed 
price  and  terms  with  the  defendant  on  several 
occasions  with  the  view  of  their  affecting 
a  sale,  and  on  one  occasion  had  introduced 
to  him  a  prospective  purchaser,  and  it  was 
agreed   that  if  that  sale  went  through   the 
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plaintiffs  should  be  entitled  to  a  commission, 
but  no  general  agency  to  sell  had  been  con- 
ferred upon  them.  One  Forrester,  passing 
by  the  property  and  thinking  that  it  might 
be  suitable  for  his  purpose,  entered  the  plain- 
tiffs' shop  and  inquired  of  the  plaintiff  Rob- 
ertson if  the  property  was  for  sale.  Robert- 
son informed  him  it  was.  Did  he  know  the 
owner.  Yes.  Mr.  Carstens.  And  the  price? 
$16,000.  Could  it  not  be  bought  for  less? 
Robertson  would  inquire,  and  at  once  called 
up  the  defendant  by  telephone.  What  fol- 
lowed is  thus  stated  in  the  judgment  of  the 
majority  of  the  Court,  reversing  in  part  the 
findings  of  fact  by  the  trial  Judge.  Robert- 
son told  the  defendant  that  he  had  a  prospec- 
tiye  purchaser  for  his  property  and  asked 
his  best  terms.  The  defendant  said  $15,000. 
Robertson  then  asked  if  the  defendant  would 
pay  his  commission  out  of  that,  and  the  de- 
fendant said  he  would.  Robertson  told  the 
defendant  he  would  have  the  purchaser  call 
and  see  him.  He  then  quoted  the  new  price 
to  Forrester,  wrote  the  defendant's  name 
and  address  on  a  card  which  he  handed  to 
Forrester,  and  asked  him  to  present  it  to  the 
defendant  when  they  met.  The  defendant 
met  Forrester  by  appointment  the  same  even- 
ing, when,  after  some  negotiations,  he  gave 
Forrester  an  option  on  the  premises  for 
$14,000  cash.  The  sale  was  completed  next 
day  for  that  sum.  Forrester  did  not  men- 
tion Robertson's  name  to  the  defendant,  and 
the  latter  said  he  did  not  associate  Forrester 
with  his  telephone  conversation  with  Robert- 
son. The  defendant  saw  the  plaintiffs  a  few 
hours  after  the  completion  of  the  sale,  when 
the  plaintiffs  promptly  claimed  their  com- 
mission : — Held,  that  the  defendant  was  put 
upon  inquiry  when  a  prospective  purchaser 
appeared  a  few  hours  after  the  conversation 
with  Robertson,  and  he  should  have  ascer- 
tained that  Forrester  was  the  person  re- 
ferred to  by  Robertson,  and  that,  upon  the 
above  findings,  the  plaintiffs  were  entitled 
to  commission  on  the  $14,000  at  the  usual 
rate.  Caihcart  v.  Bacon,  49  N.  W.  R.  331, 
and  QuUt  v.  GoodfeUotc,  110  N.  W.  R.  65, 
followed.  Robertson  v.  Carstens,  18  Man. 
L.  R.  227,  7  W.  L.  R.  742,  9  W.  L.  R.  397. 

Employment  of  aeent  —  Sale  effected 
through  instrumentality  of  agent,} — Action 
for  commission  on  sale  of  land.  Judgment 
given  for  plaintiff  at  trial.  An  appeal  dis- 
missed. Plaintiff  has  made  out  a  prtma  facie 
case.    Lalonde  v.  Caravan,  11  W.  L.  R.  243. 

Employmeat  of  agent  hj  Tendor  to 
find  pvrehaser  —  Contract  —  Acceptance 
of  purchaser  found — Sale  not  completed  ow- 
ing to  fault  of  vendor — Right  to  payment  for 
services.  Bagshawe  v.  Roicland  (B.C.),  7 
W.  L.  R.  158. 

Evldenoe  to  prove  livsbaad's  agenoy 
for  wife  —  Building  contract  —  Mechanic's 
Ken.  J — Held,  in  an  action  to  enforce  a  me- 
chanic's lien,  that  a  husband's  authority  to 
enter  into  a  contract  on  behalf  of  his  wife, 
for  the  construction  of  stone  foundations  on 
four  lots  of  land  belonging  to  her,  was  suffi- 
ciently established  by  proofs  of  the  following 
facts : — 1.  Prior  to  the  date  of  the  contract 
the  wife  entered  into  what  was  called  a 
building-loan  agreement  in  respect  of  each 
of  the  four  lots.  Each  agreement  provided, 
amongst  other  things,  that  she  would  forth- 
with proceed  to  erect  a  frame  building  with 


stone  foundation  on  the  lot  named.  These 
agreements  were  signed  by  the  wife  person- 
ally. Subsequently  four  several  applications 
for  loans  on  the  several  lots  were  made. 
These  applications  were  signed  by  the  has- 
band  in  the  wife's  name,  and  the  wife  acted 
upon  them  and  recognized  the  loans  made 
pursuant  thereto. — 2.  During  the  progress 
of  the  plaintiff's  work  the  wife  came  with 
her  husband  and  saw  the  work  proceeding, 
but  made  no  objection  to  it,  and  she  and  her 
husband  went  frequently  to  the  loan  com- 
pany's office  together,  and  gave  directions  as 
to  the  buildings.  OiUies  v.  Oibsan,  7  W.  L. 
R.  243,  17  Man.  L.  R.  479. 


—  Agents  bringing  parties  to- 
gether —  Evidence  —  Conflict  —  Probabil- 
ities— Reversal  of  finding  of  fact  of  trial 
Judge.  Thordarson  v.  Jones,  Thordarson  T. 
Heale  (Man.),  7  W.  L.  R.  106. 

Ezohaas^  of  lands  —  Double  commis- 
sion.}— An  agent  acting  for  and  represent- 
ing the  vendor  of  real  estate  is  not  entitled, 
in  the  absence  of  an  agreement  to  that  effect, 
to  recover  from  the  purchaser  a  comnussion 
on  the  value  of  a  property  belonging  to  the 
latter,  which  was  accepted  by  and  trans- 
ferred to  the  vendor  in  part  payment  of  the 
price.    Broume  v.  Chiult,  19  Que.  8.  C  523. 

Ezohanse  of  properties  negotiated 
for  prlneipal  —  Exchange  efected  vAtk 
agenfs  partner  —  Position  of  agent  ineomr 
patible  with  duty  to  principaL} — R.,  a  real 
estate  agent,  introduced  defendiant  to  plain- 
tiff, also  a  real  estate  agent.  The  latter  re- 
ceived from  defendant  instmctions  to  sell  the 
interests  of  defendant  in  certain  lands.  An 
exchange  was  effected  of  a  portion  of  these 
interests  for  a  farm  owned  by  R.  in  Mis- 
souri. Plaintiff  now  sued  for  a  commission: 
— Held,  that  he  cannot  recover  as  he  was 
serving  the  interests  of  his  partner  R.,  rather 
than  that  of  the  defendant.  Ontum  v.  HuiU 
(1910),  12  W.  L.  R.  680. 

EzelnsiTe  right  of  sale  —  Commissitm 
— Contract,} — In  order  to  vest  a  real  estate 
agent  with  the  exclusive  right  of  sale  of  sa 
immovable,  and  entitle  him  to  a  commisdoo, 
there  must  be  a  contract  in  writing,  or,  tt 
least,  an  equivalent  admission  on  the  pazt 
of  the  owner,  of  the  existence  of  a  contnct 
The  mere  statement  of  a  price  which  the 
owner  is  willing  to  take«  and  of  a  commis- 
sion which  he  is  willing  to  pay,  does  not 
constitute  such  a  contract.  Mainworing  t. 
Crane,  22  Que.  S.  C.  67. 


Failure  to  prove  eontraet  of  employ- 
ment  as  as^nt  —  Failure  to  procure  pur- 
chaser able  to  carry  out  purchase.} — ^Actios 
for  commission  on  sale  of  hotel  premises. 
The  purchaser  appeared  willing  and  ready 
to  pay  but  was  not  able.  Plaintiff's  aedon 
dismissed.  Coward  Y.  Lloyd,  11  W.  L.  R. 
338 

Affirmed   (1909)   12  W.  L.  R  497. 

Farni  —  8ale  effected  without  md  sit 
knowledge  of  agent,} — Plaintiff,  a  real  estate 
agent,  brought  action  to  recover  a  commis- 
sion of  2%  per  cent,  on  the  sale  of  defend- 
ant's farm  to  one  Scott  Plaintiff  was  whoUr 
ignorant  of  Scott's  existence  until  after  the 
sale  of  the  farm,  and  defendant  did  not  kaov 
or  hear  of  Scott  until  he  entered  into  nefo- 
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tiations  with  him  for  the  sale  of  the  farm: 
— Held,  that  plaintiff  was  not  entitled.  Ac- 
tion dismissed.  WiUia  V.  Colville  (1900),  14 
O.  W.  R.  1019,  1  O.  W.  N.  212. 

Finding  purohaser  —  Contract  —  Par- 
chaser  declining  to  complete.  Copeland  v. 
Wedlock,  6  O.  W.  R.  539. 

Fimdins  puroliaser  —  Subsequent  sole 
to  another  —  Person<U  liability  of  vendor  — 
Property  standing  in  name  of  another — Spe- 
cial circumstances,] — The  defendant,  living 
in  New  York,  placed  a  farm  in  the  hands  of 
the  plaintiff  and  S.,  two  different  real  estate 
agents  in  Winnipeg,  for  sale.  The  plaintiff 
foand  a  purchaser  at  $12  per  acre  in  cash, 
and  informed  the  defendant  by  letter.  The 
defendant  replied  accepting  the  offer,  but 
asking  the  plaintiff  to  call  on  S.,  and  ar- 
range regarding  commission  so  as  to  avoid 
having  to  pay  more  than  one  commission. 
The  plaintiff  did  not  communicate  with  S., 
but  introduced  his  purchaser  to  the  defend- 
ant's solicitor  in  Winnipeg.  This  purchaser 
paid  the  solicitor  $500  on  account,  and  was 
ready  and  willing  to  pay  the  balance  on  re- 
ceipt of  a  transfer.  Meantime  S.  also  made 
a  sale  of  the  farm  at  the  same  price.  This 
hitter  sale  was  carried  through  by  the  de- 
fendant, who  paid  S.  the  usual  commission: 
— Held,  that  the  plaintiff  was  also  entitled 
to  his  commission,  as  he  had  done  all  that 
was  necessary  to  earn  it;  and  that,  notwith- 
standing that  the  title  to  the  property  was, 
to  the  knowledge  of  the  plaintiff,  in  the  de- 
fendant's father,  from  whom  the  defendant 
had  a  power  of  attorney  to  sell  and  convey 
it,  the  defendant's  letters,  statements,  and 
conduct  throughout  justified  the  plaintiff  in 
looking  to  the  defendant  alone  for  his  com- 
mission. Bell  y.  Rokeby,  15  Man.  L.  R.  327, 
1  W.  L.  R.  124,  531. 

Hotel  propeiiT  —  Purchaser  found  by 
agent — Principal  declining  to  complete  sale 
— Right  to  commission.'] — ^Action  for  com- 
mission. Agent  found  purchaser  who  was 
ready  to  buy,  but  after  terms  settled,  de- 
fendant, the  vendor,  wished  some  of  the 
terms  varied,  resulting  in  the  purchaser  back- 
ing out.  As  plaintiff  had  done  all  he  could, 
he  is  entitled  to  judgment.  Cuthbert  v.  Camp- 
bea  (1909),  12  W.  L.  R.  219. 

Informatloift  fundahed  by  aeent  — 

Bale  not  made  by  agent — Quantum  meruit.] 
— ^The  plaintiff's  testator  agreed  to  pay  the 
defendant,  a  broker,  a  commission  on  his 
obtaining  a  purchaser  for  the  testator's  hotel 
property,  who  could  purchase  at  prices  and 
on  terms  agreeable  to  the  testator.  The  de- 
fendant found  a  man  (B.)  who  was  will- 
ing to  purchase  the  property,  on  behalf  of 
himself  and  two  associates  (M.  and  R.)  at 
the  testator's  price,  but  the  terms  as  to  cash 
payment  did  not  suit  them,  and  they  decided 
not  to  buy.  M.  and  R.  afterwards  negotiated 
directly  with  the  testator,  and  agreed  to 
purchase  the  property  from  him  at  the  price 
before  named,  but  on  terms  as  to  cash  pay- 
ment more  favourable  to  them.  They  did 
not  know  the  defendant,  nor  that  he  had  the 
property  for  sale,  and  the  testator  did  not 
know  that  they  had  come  to  him  as  a  result 
of  the  defendant's  negotiations  with  B.,  or 
that  the  defendant  had  been  in  any  way  in- 
strumental in  procuring  them  as  purchasers: 
— HM,  upon  these  facts,  Johnstone,  J.,  dis- 


senting, that  the  defendant  was  not  entitled 
to  a  conunission  on  the  sale  to  M.  and  R., 
nor  to  payment  on  the  basis  of  a  quantum 
meruit  for  his  services. — Locators  v.  dough, 
17  Man.  L.  R.  659,  approved  and  followed. 
— Judgment  of  Newlands,  J.,  10  W.  L.  R. 
157,  affirmed.  Yachon  v.  Straton  (1910), 
14  W.  L.  R.  3,  3  Sask.  L.  R.  286. 

Introdnetion  of  prospeetivo  piir« 
eltaser  —  Subsequent  sale  —  Revocation — 
Agency  —  Dealing  with  another  agent  — 
Scheme  to  deprive  agent  of  commission. 
Hunter,  Cooper  d  Co,  v.  BunneU  (Man.),  3 
W.  L.  R.  229. 

Land  agent.] — The  defendant,  knowing 
that  the  plaintiff  was  a  land  agent,  arranged 
with  the  plaintiff  to  procure  for  him  a  pur- 
chaser for  a  lot  of  land  of  his  at  a  named 
price.  Through  the  plaintiff's  intervention 
a  proposed  purchaser  was  procured,  and  a 
purchase  discussed;  the  result,  however,  was 
that  a  lease  was  entered  into  of  the  premises 
for  three  years,  with  a  collateral  agreement 
giving  him  the  option  of  purchasing  within 
a  year,  which  he  exercised,  and  purchased 
the  property : — Held,  that  the  plaintiff  was 
entitled  to  his  commission  from  the  defend- 
ant Morson  V.  Bumside,  20  C.  L.  T.  169, 
31  O.  R.  438. 

mil  —  Employment  as  agent  —  Evidence 
— Remuneration.  Monsees  v,  Tait  (N.W.T.), 
4  W.  L.  R.  322. 

Mining  property — Contract — Alteration 
— Evidence — Option  of  purchase  for  cash- 
substituted  agreement — Basis  for  payment  of 
commission,] — In  an  action  for  an  agent's 
commission  for  bringing  about  a  sale  of 
property,  the  question  is — ^what  are  the  terms 
of  the  particular  contract? — Held,  on  the 
evidence,  that  the  original  contract  between 
the  plaintiff  and  defendants  in  regard  to 
commission  had  been  superseded  by  a  sub- 
sequent agreement,  which  was  the  final  agree- 
ment, binding  on  both  parties. — ^This  agree- 
ment was  made  after  the  plaintiff  had  intro- 
duced the  purchaser,  C,  to  the  defendants, 
and  the  defendants  had  given  G.  an  option 
of  purchase,  and  provided  for  payment  of 
commission,  not  only  on  the  existing  O.  op- 
tion, under  which  the  purchase-price  was  to 
be  entirely  in  cash,  but  also  "under  any 
agreement  which  may  hereafter  be  substituted 
by  G.  or  his  assigns."  These  words  were 
struck  out  of  the  document  as  produced  in 
Court,  and  the  alteration  initialled  by  the 
plaintiff: — Heid,  that  evidence  to  shew  what 
occurred  at  the  time  of  the  execution  of 
this  document  leading  up  to  the  alteration 
was  admissible;  and  that  evidence,  being  ad- 
mitted, shewed  that  it  was  clearly  under- 
stood by  both  plaintiff  and  defendants  that 
commission  was  to  be  paid  only  under  the 
circumstances  therein  set  forth. — ^The  cash 
sale  was  not  carried  out,  but  a  new  and  dif- 
ferent agreement  was  made  between  the  de- 
fendants and  G.  whereby  the  principal  part 
of  the  purchase-price  was  payable  in  shares: 
— Held,  that  the  contract  was  to  pay  com- 
mission only  in  the  event  of  the  ori^nal 
option  being  taken  up;  and  the  plaintiff, 
having  received  his  commission  on  such  cash 
payments  as  were  made  under  It,  was  not 
entitled  to  anything  more  by  way  of  com- 
mission based  on  die  ai^reement  as  to  the 
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shares.— No  fraud  being  alleged  in  the  plead- 
ings, evidence  pointing  in  the  direction  of 
fraud  was  excluded.  Beveridge  v.  Av)aya 
d  Co.  (1910),  15  W.  L.  R.  634,        B.  C.  R. 

Miniufi:  property  —  Introduction  of  pur- 
chaser— Effective  cause  of  sale,} — Plaintiff 
brought  action  to  recover  an  agreed  com- 
mission on  the  purchase  money  of  a  sale  of  a 
mine  by  defendant  company.  Privy  Council, 
held,  that  where  an  agent,  employed  to  sell 
property  on  commission,  introduces  to  his 
principal  an  intending  purchaser,  and  the 
principal  behind  the  back  of  the  agent,  and 
without  his  knowledge,  sells  to  that  person  so 
introduced,  on  terms  which  the  agent  had 
advised  his  prindpfd  not  to  accept,  the  agent 
is  entitled  to  the  commission  as  his  act  was 
the  effective  cause  of  the  sale.  Judgments 
of  the  Supreme  Court  of  Canada  and  of  the 
Supreme  Court  of  Nova  Scotia  reversed; 
judgment  of  the  Official  Referee  restored. 
Burchell  v.  Gowrie,  C.  R.,  [1910]  A.  C.  250, 
80  L.  J.  P.  O.  41.  [19101  A.  C.  614,  103  L. 
T.  B.  325,  8  B.  L.  R.  532. 

Followed  in  Safjer  v.  Sheffer  (1911),  18 
O.  W.  B.  486,  2  O.  W.  N.  671. 

Distinguished  in  RoUns  v.  Eees   (1911), 

18  O.  W.  R.  894,  2  O.  W.  N.  938.    Affirmed 

19  O.  W.  R,  277 ;  2  O.  W.  N.  1150. 
Applied  in  Stratton  v.   Vachon,  44  S.  C. 

R.  395. 

Misrepreaentatioift  —  Mistake.}  —  Ac- 
tion for  commission  for  sale  of  hotel  prop- 
erty. Plaintiffs  obtained  a  purchaser  and 
had  an  agreement  for  sale  executed.  Defend- 
ant disputed  payment  of  commission  as 
agreement  was  not  the  real  agreement.  Judg- 
ment for  plaintiff.  McGuish  v.  Cook,  9  W. 
L.  R.  304.  Appeal  allowed.  10  W.  L.  R. 
349. 

Kesotlation  with  purchaser  —  Suhse- 

?uent  sale  hy  principal  on  different  terms — 
Purchaser  not  procured  hy  agent — Quantum 
meruit.] — ^Where  the  plaintiffs,  who  were 
agents  for  the  sale  of  the  defendants*  hotel 
property,  saw  a  person  mentioned  to  them 
by  the  defendants  as  a  likely  purchaser,  but 
did  not  procure  him  as  a  purchaser,  and  the 
defendants  themselves  afterwards  effected  a 
sale  to  the  same  person,  but  on  different 
terms  and  at  a  lower  price  than  those  upon 
which  the  plaintiffs  had  been  instructed  to 
sell : — Held,  that  they  were  not  entitled  to 
a  commission  nor  to  payment  for  their  ser- 
vices on  a  quantum  meruit  basis. — Reset  V. 
Yates,  41  S.  C.  R.  577,  followed. — Boyle  v. 
Orassick,  2  W.  L.  R.  284,  distinguished. 
Blackstock  V.  Bell  (1910),  14  W.  L.  R.  519, 
3  Sask.  L.  R.  181. 

Negotiations  for  pvrcliase  —  Agent  a 
member  of  purchasing  syndicate — No  con- 
tract made  —  Subsequent  contract  through 
another  agent  —  Introduction  by  plaintiff. 
Murray  V.  Craig,  10  O.  W.  R.  888. 

Payment  on  plaintiif  prodneins  pnr^ 
ehaser — Refusal  of  defendant  to  make  sale — 
Non-fulfilment  of  condition.} — The  defendant 
agreed  for  a  good  consideration  that,  if  the 
plaintiff  would,  within  a  time  fixed,  produce 
to  him  a  bona  fide  purchaser  willing  to  enter 
into  an  agreement  to  purchase  certain  lands 
at  named  prices  and  ready  and  willing  to  pay 
one-quarter  of  the  purchase  money  in  cash, 
and  who  had  signed  an  offer  in  writing  there- 


for, then,  he,  the  defendant,  would  pay  to 
the  plaintiff  25  per  cent,  conmilssion  on  such 
purdiase  price,  in  case  the  defendant  refused 
to  make  the  sale.  On  the  13th  March,  and 
within  the  limited  time,  an  agent  of  the 
plaintiff  received  from  A.  M.  Lewis  an  offer 
in  writing  to  purchase  the  lands  in  question, 
on  the  terms  and  at  the  prices  mentioned  in 
the  defendant's  agreement,  coupled,  however, 
with  the  statement  that,  if  not  accepted  be- 
fore 10  o'clock  a.m.  on  the  16th  Mairch,  the 
offer  would  be  withdrawn.  The  agent  at 
once  wrote  to  the  plaintiff  informing  him  of 
the  offer  and  its  condition,  and  urging  haste 
in  communicating  it  to  the  defendant,  but 
without  disclosing  the  name  of  the  purchaser. 
The  plaintiff,  who  lived  in  Winnipeg,  re- 
ceived the  letter  on  the  morning  of  the  14th, 
and  made  every  effort  by  tel^ram  and  letter 
to  induce  the  defendant,  who  lived  in  Gretna, 
to  accept  the  offer,  informing  him  fully  of 
the  terms  of  the  offer  and  its  conditions,  bat 
not  giving  the  name  of  the  purchaser,  whidi 
the  plaintiff  did  not  then  know  himself.  The 
defendant  wrote  by  first  mail  to  his  solicitor 
in  Winnipeg,  instructing  him  to  see  the 
plaintiff  and  make  inquiries,  and  commnnl- 
cate  the  result  by  telephone  in  the  evening 
of  the  15th.  The  solicitor  met  the  plain- 
tiff in  the  afternoon  of  the  15th,  and 
ascertained  all  particulars,  including  the 
name  of  the  purchaser,  and  spoke  to 
the  defendant  over  the  long  distance 
telephone  between  6  and  7  o'clock  in 
the  evening,  when  he  received  instrucdoos  to 
accept  the  offer;  but,  through  some  mis- 
chance, the  plaintiff  was  not  informed  of 
this  in  time  to  allow  him  to  notify  Lewis  of 
the  acceptance  before  10  o'clock  on  the  IGth, 
and  the  offer  was  withdrawn  at  that  hour. — 
The  plaintiff  sued  for  the  25  per  cent  ccmi- 
mission,  contending  that  he  had  produced  a 
purchaser  in  accoi^ance  with  the  agreement, 
and  that,  under  the  circumstances,  it  should 
be  held  that  the  defendant  had  refused  to 
make  the  sale:  —  Held,  that  the  plaintiff 
could  not  recover. — Per  Howell,  C.J.A.,  that 
the  plaintiff  did  not  produce  a  bona  fide  pur- 
chaser willing  to  enter  into  such  an  agree- 
ment as  was  referred  to.  An  offer,  which 
had  to  be  accepted  in  less  than  two  days 
after  the  defendant  received  it,  was  not  an 
offer  contemplated  by  the  agreement — Per 
Phippen,  J.A.,  that  the  plaintiff  had  to  pro- 
duce a  purchaser,  and  neither  his  telegram 
nor  his  letter  did  this.  The  earUeat  produc- 
tion was  when  the  name  was  nientioned  to 
the  defendant's  solicitor,  and  the  solicitor  was 
entitled  to  a  reasonable  time  to  communicate 
the  name  to  his  client  Rogers  v.  Brmun,  4 
W.  L.  R.  40,  16  Man.  L.  R.  580. 

Percentage  rate  —  On  what  amount 
commission  payable  —  Change  in  fonn  of 
transaction  —  Continuity  of  transaction  — 
Substitution  of  purchaser.  Cavanagh  t. 
Glendinning,  10  O.  W.  R.  475. 

Proenrinp:  pnrohaser  —  Company  lM« 
—  Commercial  corporation  —  Contract  — 
Powers  of  general  manager,} — ^A  land  broker 
volunteered  to  make  a  sale  of  real  estate 
owned  by  a  trading  corporation,  and  ob- 
tained from  the  general  manager  a  state- 
ment of  the  price  and  other  particulars,  with 
that  object  in  view.  He  brought  a  person  to 
the  manager  who  was  able  and  willing  to 
purchase  at  the  price  mentioned,  and  who, 


3609 


PSnrCIFAL  AHD  AOEIIT. 


8610 


after  some  discussion,  made  a  deposit  on 
account  of  the  price  and  proposed  a  slight 
variation  as  to  the  terms.  They  failed  to 
close,  and  the  manager  sold  to  another  per- 
son on  the  following  day.  The  broker 
claimed  his  commission  as  agent  for  the  sale 
of  the  property,  having  found  a  qualified  pur^ 
chaser  at  the  price  quoted: — Held,  affirming 
the  judgment  in  14  Man.  L.  R.  650,  Tas- 
chereau,  G.J.G.»  and  Girouard,  J.,  duJAtaiP- 
iibus,  that  the  broker  could  not  recover  a 
commission,  as  he  had  failed  to  secure  a  pur- 
chaser on  the  terms  specified.  Under  the  cir^ 
cumstances,  as  the  owner  did  not  accept 
the  purchaser  produced  and  close  the  deal 
with  him,  there  could  be  no  inference  of  the 
request  necessary  in  law  as  the  basis  of  an 
obligation  to  pay  the  plaintiff  a  commission. 
Per  Taschereau,  G.J.G.,  and  Girouard,  J., 
that  the  general  manager  of  a  conmiercial 
corporation  could  not  make  a  binding  agree- 
ment for  the  sale  of  its  real  estate  without 
special  authorisation  for  that  purpose.  Cal- 
loway V.  Stohart  Sons  d  Co,,  35  S.  G.  R. 
301. 

Proonring  a  pvroliaser.] — In  an  action 
by  land  agents  for  commission  on  the  sale 
of  land,  the  trial  Judge  found,  on  conflicting 
evidence,  that  the  plaintiffs  had  procured  the 
purchaser  who  bought  from  the  defendant, 
although  the  plaintiffs  did  not  obtain  a  de- 
posit or  a  writing  from  the  purchaser: — 
Held,  that  there  was  no  reason  to  differ  from 
the  finding,  and,  upon  it,  the  plaintiffs  were 
entitled  to  their  commission. — ^Judgment  of 
a  0>unty  Gourt  Judge  affirmed.  Ross  v. 
Matheson  (1910),  13  W.  L.  R.  490. 

ProouHns  pvrohaser  for  land — Terms 
of  purchase  —  Security,]  —  In  an  action  by 
land  agents  to  recover  a  commission  as  re- 
muneration for  their  services  in  procuring  a 
purchaser  for  land  placed  by  the  defendant 
in  their  hands  for  sale: — Held,  upon  the 
evidence,  that  the  plaintiffs  had  not  procured 
a  purchaser  upon  the  defendant's  terms, 
which  included  the  giving  of  security  by  the 
purchaser  if  only  $1,000  was  paid  in  cash; 
and  the  plaintiffs  could  not  succeed.  MiUar 
d  Ross  V.  Napper  (1910),  14  W.  L.  R.  336. 

Procuring:  pnroHaser  ready  and  will- 
ing to  hnj  —  Terms  of  sale.] — Plaintiff 
sued  the  executrix  of  S.  to  recover  commis- 
sion on  the  sale  of  certain  property.  The 
trial  Judge  entered  a  non-suit,  and  an  appeal 
was  dismissed.  Plaintiff's  authority  was 
limited,  and  did  not  confer  the  power  of 
entering  into  a  binding  contract  without 
further  consultation  with  the  vendor,  and 
the  additional  term  giving  the  purchaser  the 
privilege  of  paying  off  at  any  time  was  un- 
authorised. Egan  v.  Simons,  11  W.  L.  R. 
319. 

Proenring:  purchaser  ready  and  will- 
ing to  carry  ont  purchase  —  Conditions 
— Deposit  of  price  —  Compliance  toith  in- 
structions— Vendor  refusing  to  complete — 
Remuneration  for  procuring  purchaser,] — 
A  broker  instructed  to  sell  lands  for  a  price 
to  be  deposited  in  a  bank  pending  arrival 
of  clear  title,  procured  a  purchaser  who 
made  the  deposit  to  his  own  credit  without 
appropriating  it  to  any  special  purpose.  On 
refusal  by  the  vendor  to  complete  the  bargain, 
the  broker  sued  him  for  a  commission  or 
remuneration    for    the    service    rendered : — 


Held,  reversing  the  judgment  in  Yates  y. 
Reser,  1  Sask.  L.  R.  247.  7  W.  U  R.  848, 
Idington,  J.,  dissenting,  that  there  had  not 
been  such  compliance  with  the  terms  of  the 
instructions  as  would  entitle  the  broker  to 
recover  commission  or  remuneration  for  his 
services  in  procuring  a  purchaser.  Reser  v. 
Yates,  41  S.  G.  R.  577. 

Pnrcliase  hj  agent  in  liis  oi^n  name 

— Non-disclosure  of  ewistence  of  intending 
purchaser — Subsequent  agreement  for  sale  at 
an  advance — Sale  to  agent  set  aside — Re^ 
turn  of  chattel  property — Damages  for  con- 
version,] — ^The  plaintiff  had  retained  a  com- 
pany, of  which  the  defendant  was  secretary, 
as  his  agents  for  the  sale  of  a  farm.  The 
defendant,  in  negotiation  with  M.,  an  in- 
tending purchaser,  offered  him  the  farm, 
stock,  and  implements  for  $6,500,  the  plain- 
tiff having  named  $6,000  as  the  price  of  the 
farm,  stock,  implements,  and  crop.  While 
M.  was  considering  the  offer,  the  defendant 
himself,  without  disclosing  the  facts  as  to 
M.,  offered  to  give  the  $6,000  asked  by  the 
plaintiff,  and  an  agreement  was  signed  ac- 
cordingly for  the  purchase  by  the  defendant 
of  the  farm,  stock,  implements,  and  crop 
for  $6,000.  A  few  days  later  the  defendant 
made  an  agreement  with  M.  to  sell  him  the 
farm,  stock,  implements,  and  a  part  of  the 
crop  for  $6,000.  The  plaintiff,  learning  of 
this  shortly  afterwards,  repudiated  his  agree- 
ment with  the  defendant,  and  brought  this 
action  to  set  it  aside.  M.  then  asked  for  a 
release  from  his  contract,  and  the  defendant 
released  him : — Held,  that  the  defendant  was 
the  plaintiff's  agent,  and,  as  he  did  not  dis- 
close to  his  principal  the  fact  that  the  prop- 
erty had  been  offered  to  M.  for  $6,500  with- 
out the  crop,  and  that  M.  was  then  consider- 
ing the  offer,  the  transaction  between  the 
plaintiff  and  defendant  could  not  stand. — 
The  defendant  took  the  stock,  implements 
and  crop  out  of  the  plaintiff's  possession  by 
replevin  proceedings. — Held,  that  the  plain- 
tiff was  entitled  to  a  return  of  such  of  the 
goods  as  had  not  been  converted  and  to 
damages  for  the  conversion  of  part.  Uev)- 
stead  V.  Rowe  (1910),  14  W.  L.  R.  509, 
3  Sask.  L.  R.  176. 

Purchase  of  land — Secret  commission 
received  hy  agent  from  vendor — lAahiUty  to 
account,] — ^The  defendant,  as  agent  for  the 
plaintiffs,  bought  for  them  70  acres  of  land, 
and  received  from  the  vendor  a  present  of 
5  acres  of  land,  which  he  sold  for  $1,000: — 
Held,  that  this  was  a  secret  commission  or 
profit  which  belonged  to  the  plaintiffs  as  the 
defendant's  principals;  and  they  were  en- 
titled to  recover  from  him  $1,000.  Morrison 
V.  Thompson,  L.  R.  9  Que.  B.  480,  followed. 
Mitchell  V.  Sparling  (1910),  14  W.  L.  R. 
268,  3  Sask   L.  R.  213. 

Purchase  of  land  hj  agent — Compen- 
sation— IJability  as  trustee — Indemnity  — 
Account  —  Mortgage  —  Release  of  surety. 
Murphy  v.  Brodie,  1  O.  W.  R.  429,  681,  2 
O.  W.   R.  106.  3  O.   W.   R.   508. 

Purcliaeer  fonnd — Agreement  for  lower 
price — Quantum  meruit,]  —  The  plaintiffs, 
whom  the  defendant  knew  to  be  real  estate 
agents,  called  on  the  defendant  and  ascer- 
tained from  him  that  his  house  was  for  sale 
at  $14,000,  nothing  being  said  about  a  com- 
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mlBsion.  Shortly  afterwards,  the  plaintiffs 
introduced  a  purchaser  for  the  property, 
who,  after  inspection,  authorised  the  plain- 
tiffs to  offer  $12,500.  On  this  offer  heing 
communicated  to  the  defendant,  he  told  the 
plaintiffs  that  he  would  not  accept  any  less 
than  $14,000,  and  that  he  wanted  that  net, 
which  the  plaintiffs  understood  meant  clear 
of  commission.  The  plaintiffs  tried  to  in- 
duce the  purchaser  to  buy  on  these  terms, 
but  he  afterwards  dealt  with  the  defendant 
directly  and  bought  the  property  for  $14,- 
000: — Heldy  Perdue,  J.,  dissenting,  that  the 
plaintiffs  were  entitled  on  a  ffiiontum  meruit 
to  recover  the  full  amount  of  the  usual  com- 
mission on  the  $14,000.  Wolf  v.  Tait,  4 
Man.  L.  R.  59,  Wilkinson  v.  Martin^  «  C. 
&  P.  1,  and  Morson  v.  Bumside,  31  O.  R. 
438,  followed.  Aikins  v.  Allan,  24  C.  L.  T. 
154.  14  Man.  L.  R.  549. 

Pnroliaser  fovnd — Alteration  of  terms 
without  agenVs  intervention — Evidence  — 
Credibility — AppealJ] — ^The  defendant  had  a 
property  for  sale  which  he  had  placed  in 
the  hands  of  several  estate  agents.  The 
plaintiff,  who  was  not  known  to  the  defend- 
ant to  be  a  real  estate  agent  and  who  had 
no  office  as  such,  went  to  the  defendant, 
ascertained  that  the  property  was  for  sale, 
and  asked  the  terms,  which  the  defendant 
gave  him.  The  plaintiff  tried  to  find  a  pur- 
chaser; and,  at  a  subsequent  interview,  he 
told  the  defendant  that  he  had  found  one. 
In  answer  to  the  defendant,  the  plaintiff 
gave  the  name  of  the  purchaser.  The  de- 
fendant stated  the  terms  as  before,  but  said 
he  would  require  a  larger  cash  payment 
than  the  plaintiff  had  previously  understood 
would  be  accepted.  The  plaintiff  then  said 
that  the  purchaser  would  take  the  property 
on  these  terms,  and  brought  the  purchaser 
to  the  defendant.  The  purchaser  then  pro- 
posed that,  instead  of  $10,000  cash,  he  should 
pay  $5,000  cash  and  $5,000  in  six  months 
— the  other  payments  to  be  as  agreed  on — 
to  which  the  defendant  acceded,  and  the  sale 
was  carried  out.  There  was  some  conflict 
of  testimony  as  to  whether  the  defendant 
understood  that  plaintiff  was  working  for  a 
commission  on  the  sale,  but  the  trial  Judge, 
in  dismissing  the  action,  said  that  he  did 
so  with  hesitation,  and  that  all  the  witnesses 
had  impressed  him  with  the  honesty  of  their 
belief  in  their  statements: — Held,  that  the 
Court  on  appeal  was  in  as  good  a  position 
to  jud^e  of  the  evidence  and  its  effect  as  the 
trial  Judge,  and  that  the  plaintiff  was  en- 
titled to  the  usual  commission  on  the  sale. 
Wolf  V.  Tait,  4  Man.  L.  R.  59.  followed. 
Where  there  are  two  persons  of  equal  credi- 
bility, and  one  states  positively  that  a  par^ 
ticular  conversation  took  place,  whilst  the 
other  positively  denies  it.  the  proper  con- 
clusion is  that  the  words  were  spoken  and 
that  the  person  who  denies  it  has  forgotten 
the  circumstances.  Lane  v.  Jackson,  20 
Beav.  535;  King  v.  Stewart,  32  S.  C.  R. 
483;  Wilkes  v.  MawweU,  24  C.  D.  T.  150, 
14  Man.  L.  R.  599. 

PnreliaseF  foiuid  "hj  aseat — Sale  hy 
principal  to — Intermediate  purchaser  —  Op- 
tion—  Ah9ence  of  collusion,^ — ^The  defend- 
ants ''  listed ''  a  lot  with  the  plaintiff,  a  land 
agent,  for  sale  at  $15,000.  R.  saw  the  plain- 
tiff's "  for  sale  "  notice  on  the  lot,  and  spoke 
to  the  plaintiff  about  it;  R.  said  the  price 


was  too  high.  The  plaintiff,  after  seeing  the 
defendants,  who  said  they  would  cut  the 
price  down  a  little,  offered  R.  the  property 
for  $14,500,  and  R.  said  he  would  think 
about  it.  D.,  also  a  land  agent,  and  known 
as  such  to  one  of  the  defendants,  approached 
that  defendant  and  asked  him  his  price  for 
the  property,  and  was  told  $15,000.  D.  paid 
the  defendants  $50,  and  the  defendants,  by 
a  writing,  gave  D.  the  right,  for  a  defined 
period,  to  purchase  the  property  at  $15,000. 
D.  then,  without  taking  a  conveyance  fiom 
the  defendants,  sold  to  R.  at  $14,750i  of 
which  he  paid  the  defendants  $14,2£K),  and 
kept  $500  for  himself.  D.  said  that  tiie  de- 
fendants, after  the  writing  was  signed,  prom- 
ised him  a  rebate  of  5  per  cent. : — Heid^  on 
the  evidence,  reversing  the  judgment  of 
Lampman,  Co.CJ.,  the  trial  Judge,  that  the 
bargain  between  D.  and  the  defendants  was 
made  in  good  faith,  and  not  with  coUosiTe 
intent  to  defeat  the  plaintiff  of  his  commis- 
sion. D.,  without  knowledge  of  what  the 
plaintiff  had  done  in  bringing  the  pxoperty 
to  the  attention  of  R.,  got  his  option  to  par- 
chase,  and  paid  $50  for  it;  he  came  in  con- 
tact with  R.  not  by  reason  of  anything  that 
the  plaintiff  had  done ;  and  the  defendants 
were  not  aware  until  after  the  whole  trans- 
action was  closed  that  R.  was  the  purchaser. 
D.  was  not  an  agent,  but  a  purchaser;  the 
defendants  understood  that  D.  was  purchas- 
ing for  himself;  and  the  reduction  in  price 
was  not  by  way  of  commission.  An^  on 
these  facts,  the  plaintiff  was  not  entitled  to 
a  commission  on  the  sale.  White  y.  May- 
nard  &  Stockham  (1910),  15  W.  L.  R.  388, 

B.  C.  R 

Purchaser  foimd  hj  prineipal — Sub- 
sequent negotiations  with  agent.  Lawrence 
V.  Moore  (Man.),  3  W.  Lu  R.  139. 

Pvrohaser    Introdveed   1»7    aeemt   — 

Sale  concluded  hy  other  agent*  —  Asfenfs 
right  to  commission,] — ^D.  G.  held,  that  where 
plaintiff  first  introduced  the  porchaser  to 
the  vendor  he  was  entitled  to  his  conmiis- 
sion  although  the  transaction  was  concluded 
through   other   agents. — BurchiU  v.   Oowrie, 

C.  R.,  [1910]  A.  O.  250.  followed.  Soger  v. 
Sheffer  (1911),  18  O.  W.  R.  485,  2  O.  W.  N. 
071. 


Purchaser  introduced  hj  third 
•OB, — Sub-agency  of  third  person — Evidence 
of.    Prittie  v.  Richardson,  8  O.  W.  R.  981. 

Purehacer  uot  accepted — Terms  of  em- 
ployment of  agent.] — ^The  defendant  having 
placed  his  propert.v  in  the  hands  of  several 
real  estate  agents  for  sale,  the  plaintiff 
called  upon  him  and  asked  him  if  it  was 
for  sale  and  inquired  as  to  the  price  and 
terms.  The  defendant  then  wrote  out  the 
price  and  terms  on  a  slip  of  paper,  which 
he  gave  to  the  plaintiff,  knowing  that  the 
plaintifiTs  object  was  to  try  to  find  a  j^nr- 
chaser,  effect  a  sale,  and  earn  a  commission, 
although  nothing  was  said  about  it.  Hie 
plaintiff  shortly  afterwards  found  and  intr(h 
duced  to  the  defendant  a  purchaser  for  the 
property,  ready,  willing,  and  able  to  take 
it  on  the  terms  mentioned,  but,  after  some 
negotiations,  the  defendant  refused  to  cany 
out  the  sale  and  sold  to  another  purchaser 
at  a  higher  price:  —  Held,  affirming  the 
judgment  of  Killam,  C.J.,   (Perdue,  J.,  die- 
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senUng),  that  the  plaintiff  had  only  been 
authorised  to  find  a  purchaser  who  would 
be  accepted  by  the  defendant,  and  that,  in 
the  absence  of  any  express  contract  for  re- 
muneration to  the  plaintiff,  the  only  promise 
that  could  be  implied  from  what  had  taken 
place  amounted  to  this:  "My  property  is  for 
sale  in  the  hands  of  several  agents  at  the 
price  and  on  the  terms  which  I  give  you; 
I  do  not  ask  you  or  employ  you  to  sell  it 
for  me;  but  I  wiU  allow  you  to  try  to  sell 
it,  and,  if  you  succeed  in  finding  a  pur- 
chaser whom  I  shall  accept,  I  will  pay  you 
the  usual  commission;"  and  that  as  the  de- 
fendant did  not  sell  to  the  purchaser  intro- 
duced by  the  plaintiff,  the  latter  was  not 
entitled  to  anything  for  his  work.  Wolf  v. 
Tait,  4  Man.  L.  R.  59,  distinguished.  Calla- 
way V.  Stohart,  24  C.  L.  T.  148,  14  Man. 
I4.  R.  660. 

Pnrohaser     proovred     by     agent  — 

Commission  on  price  paid — Practising  ad- 
vocate.]— Where  P.  employed  C  to  sell  real 
estate  at  a  stated  price  for  a  commission 
of  5  per  cent,  and  G.  having  found  a  pur- 
chaser, M.,  the  sale  was  not  completed,  but 
further  negotiations  were  carried  on  between 
P.  and  M.  alone,  with  C/s  consent,  and 
resulted  in  a  sale  for  a  sum  exceeding  that 
originally  sought.  C.  was  held  entitled  to 
recover  his  commission  on  the  price  actually 
paid.  The  fact  that  C.  was  a  practising 
advocate  was  no  bar  to  his  claim.  Crick- 
shank  V.  Prud^homme,  31  Que.  S.  C.  313, 
3  E.  L.  R.  23. 

Purdiaser     prooured     by     agent  — 

Finding  that  agent  not  employed  by  defend- 
ants. Cause  V.  Ban  field  (Man.),  7  W.  L. 
R.  19. 

Pnreluuier     proevred     by     agent  — 

Sale  to  another  —  Contract  —  Quantum 
meruit.] — ^The  defendant  employed  the  plain- 
tiffs, real  estate  agents,  to  sell  certain  pro- 
perty at  a  certain  price,  agreeing  to  pay  a 
commission.  They  procured  a  purchaser  able 
and  willing  to  pay  the  price,  and  submitted 
a  written  offer.  On  receipt  of  the  offer,  the 
defendant,  making  no  objection  to  it,  said  he 
wanted  to  look  into  the  matter,  and  used 
the  offer  as  a  lever  to  close  a  pending  offer 
of  his  own  to  another  person  at  the  same 
price,  in  order  to  save  the  commission : — 
Held,  that  the  plaintiffs  had  done  all  they 
were  called  upon  to  do  when  they  obtained 
a  purchaser  ready  and  willing  to  purchase, 
and  that  they  were  entitled  to  their  com- 
mission.— Sihhald  y.  Bethlehem  Iron  Co.,  83 
N.  Y.  378,  at  p.  383,  specially  referred  to. 
Marriott  v.  Brennan,  10  O.  W.  R.  159,  14 
O.  L.  a  508. 

Pnroluwer  refused  to  eaivy  ont  eon* 
traet  —  Divisional  Court  held  that  no  bar 
to  agent's  right  to  commission  as  he  had  a 
contract  signed  in  proper  and  intelligible 
terms.  Hunt  v.  Moors  (1911),  19  O.  W.  R. 
73,  2  O.  W.  N.  1017. 


—  Evidence  —  Corroboration. 
Qwartney  y.  Oleson  (N.  W.  T.),  2  W.  L. 
R.  80. 

Real  estate  agents  have  a  right  to  a 
oommission  once  they  have  substantially  ac- 
eomplished  their  duty  as  such  agent  and  this 


even  when  the  proposed  deal  fails  through 
no  fault  of  theirs;  and,  particularly,  when 
the  agreement,  owing  to  the  prindpfil's  re- 
fusal to  do  so,  is  nearly  completed.  Gariepy 
v.  Johnson  (1910),  17  R.  L.  n.  s.  143. 

Recorder's  Conrt  of  Montreal — Juris- 
diction— Salary — Sale  of  real  estate  and  com- 
missions—Certiorarir—C.  P.  1293,  6S  V.  c.  58, 
s.  4S4-} — ^A  oommission  on  the  sale  of  real 
estate  implies  a  mandate,  not  a  hiring  of 
services.  The  expressions  "wages"  or 
''  salary  "  do  not  embrace  that  of  commis- 
sion." An  employee  who  sells  real  estate  in 
consideration  of  a  commission  of  so  much 
per  cent  with  a  minimum  salary  of  $50  per 
month,  has  no  right  of  action  before  the  Ke- 
corder^s  Court  of  the  city  of  Montreal  to  re- 
cover a  balance  due  him ;  a  judgment  granting 
it  to  him  will  be  quashed  on  certiorari. 
Montreal  East  Real  Estate  Co.  T.  0*Connor 
(1910),  12  Que.  P.  R.  120. 

Ref nsal  of  pnrobaser  to  complete— - 

Quantum  meruU — Agreement.] —  After  the 
plaintiff  had  procured  a  purchaser  ready  and 
willing  to  carry  out  the  purchase  of  the 
property  in  question,  on  terms  satisfactory 
to  the  defendant,  the  proposed  purchaser  dis- 
covered that  the  north  wall  of  the  building 
on  the  property  was  out  of  plumb  and  slightly 
overhung  the  adjoining  lot,  and  called  on  the 
defendant  to  make  ffood  the  title  to  the  build- 
ing, which  formed  part  of  the  property 
bought.  Being  unable  or  unwilling  to  make 
good  the  defect  in  title  or  to  make  satisfac- 
tory terms  with  the  owner  of  the  adjoining 
lot,  the  defendant  proposed  to  the  purchaser 
that  the  agreement  of  sale  should  be  -can- 
celled, and  it  was  cancelled  accordingly: — 
Heldf  following  McKenzie  y.  Champion,  4 
Man.  L.  R.  158,  Wolf  v.  Tait,  4  Man.  L. 
R.  59,  Prickett  v.  Badger,  1  C.  B.  N.  S.  296, 
Roberts  v.  Barnard,  1  Cab.  &  E.  336,  and 
Fuller  V.  Eames,  8  Times  L.  R.  278,  that  the 
plaintiffs  had  earned  and  were  entitJed  to 
be  paid  a  compensation  for  their  services  in 
finding  a  purchaser,  not  necessarily  the 
amount  agreed  on  as  commission,  but  a  com- 
pensation as  on  a  quantum  meruit  or  by 
way  of  damages,  and  that  in  the  circum- 
stances it  was  competent  for  the  trial  Judge 
to  award  compensation  equivalent  to  the 
amount  of  the  commission  agreed  on  had  the 
sale  gone  through: — Held,  also,  following 
McKenzie  v.  Champion,  that  the  plaintiffs 
were  entitled  to  be  paid  notwithstanding  the 
fact  that  they  had  not  procured  the  pur- 
chaser to  execute  a  binding  agreement  of 
purchase.  Brydges  v.  Clement,  24  C.  L.  T. 
96.  14  Man.  L.  R.  588. 

Remnneratlon  for  services  in  pro- 
cnring  purchaser — Contract  by  land  agent 
tnth  director  of  vendor  company — Authority 
of  director — Ratification — Implied  representa- 
tion of  authority  from  principal — Quantum 
meruit.]— One  M.,  then  a  director  of  the  de- 
fendant company,  in  a  conversation  with  the 
plaintiff,  assured  him  that  if  he,  the  plain- 
tiff, would  procure  a  purchaser  for  the  pro- 
perty in  question,  owned  by  the  company, 
he  felt  sure  the  company  would  quote  the 
price  at  $550,0(X),  and,  in  the  event  of  a 
sale,  would  pay  the  plaintiff  a  commission 
of  $50,(XX),  but  any  abatement  of  the  price 
down  to  $5(X),<XX)  was  to  be  borne  by  the 
plaintiff.     There  was  no  evidence   that  M. 
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had  any  authority  to  sell  the  proi>erty  or 
employ  an  agent  to  find  a  purchaser.  After 
M.  became  president  of  the  company,  the 
property  was  sold  for  exactly  $500,000  by 
the  company  to  a  purchaser  to  whom  the 
company  had  been  introduced  by  the  plain- 
tiff, to  the  knowledge  of  M. : — Held,  that 
the  company  were  not  liable  to  the  plaintiff 
either  for  a  commission  on  the  sale  or  for 
the  value  of  his  services  as  on  a  quantum 
meruit, — Efeld,  also,  that  M.  was  not  liable 
to  the  plaintiff  for  any  misrepresentation  of 
authority  from  the  company  to  enter  into 
the  alleged  contract  with  the  plaintiff  or 
for  falling  to  prevent  the  company  from 
selling  the  property  for  $500,000  or  less. 
Bent  V.  Arrowhead  Lumber  Co,,  18  Man. 
L.  R.  632.  8  W.  L.  R.  594,  10  W.  L.  R. 
339. 

Reopenins  nesotiations  —  Agent's  ad- 
vertising expenses.  Thompson  v.  King,  1 
O.  W.  R.  119. 

Revoeation  of  agency  —  Special  agree- 
ment —  Breach  —  Damages  —  Sale  by 
owner.  Richardson  v.  MoOleary  (Man.).  3 
W.  L.  R.  141. 

Revoeatioii  of  agent's  anthozity  to 
■ell  at  partlenlar  priee  —  Purchaser 
found  by  agent— Sale  by  principal] — On 
the  8th  January  the  defendants  "listed" 
land  for  sale  with  the  plaintiff,  a  land 
agent,  at  $6,000,  but  four  days  later  told 
the  plaintiff  that,  as  property  had  gone  up, 
they  would  want  $6,000  net.  On  that  day 
the  plaintiff  had  brought  the  property  to  the 
notice  of  C,  but  C.  had  not  seen  it.  and 
had  not  decided  to  purchase.  The  plaintiff 
then  changed  his  advertisement  of  the  sale 
of  the  property  so  as  to  make  the  price  read 
$6,500,  instead  of  $6,000,  and  tried  to  get 
C.  to  pay  $6,300,  but  he  refused,  and  event- 
ually bought  for  $6,000  direct  from  the  de- 
fendants: —  Held,  that  the  defendants  had 
properly  revoked  the  plaintifiTs  authority  to 
sell  at  $6,000;  and  the  plaintiff  was  not 
entitled  to  commission  on  the  sale.  Holmes 
J.  Lee  Ho  d  Lon  Poy  (1910),  15  W.  L.  R. 

Sale  made  1»nt  afterwards  rescinded. 

Carruthers  v.  Fischer  (Man.),  5  W.  L.  R. 
42. 

Sale  made  by  prineipal  after  ter- 
mination of  agenoy.] — ^The  defendants,  by 
writmg  dated  the  29th  October,  1909,  agreed 
to  give  the  plaintiffs  (estate  agents)  the  only 
right  and  privilege  up  to  the  1st  November, 
1909,  to  sell  a  certain  hotel  property;  the 
price  of  the  hotel  to  be  $65,000:  the  terms  of 
payment  and  other  particulars  were  stated  in 
the  writing.  By  another  writing,  bearing 
the  same  date,  the  defendants  agreed  to  pay 
the  plaintiffs  $1,0(X)  as  commission  for  effect- 
ing a  sale  of  the  hotel  "  as  per  option  given 
this  date."  The  plaintiffs  did  not  effect  a 
sale  or  procure  a  purchaser  under  their  con- 
tract, but  the  property  was  sold  on  the  20th 
November,  1909,  by  the  defendants,  as  the 
result  of  negotiations  carried  on  between  the 
defendants  and  the  purchaser,  on  terms  dif- 
ferent and  less  satisfactory  to  the  defendants 
than  those  on  which  the  plaintiffs  were  em- 
powered to  sell.  The  plaintiff  claimed  the 
$1,000  mentioned  in  the  second  writing  as 


commission;  but  at  the  trial  sought  to  amend 
60  as  to  claim  on  a  quantum  meruit,  contend- 
ing that  the  relation  of  buyer  and  seller  had 
been  brought  about  by  their  agency,  and  that 
they  were,  therefore,  the  efficient  cause  of  the 
sale : — Held,  that  the  plaintiffs  were  not  en- 
titled to  the  commission  nor  to  a  sum  based 
upon  a  quantum  meruit,  Toulmin  v.  JftOer, 
58  L.  T.  96.  followed.  Boyle  v.  Grassidc,  2 
W.  L.  R.  284,  distinguished.  Judgment  of 
Newlands,  J.,  14  W.  L.  R.  519,  affirmed. 
Blaokstock  v.  BeU  (1911),  16  W.  L.  R.  363, 
Sask  li.  R. 

Sale  not  brong^lit  abont  1»y  agent— 

— Efforts  to  obtain  purchaser — Contract  by 
payment  for  services.] — Plaintiff  sued  for 
balance  of  moneys  collected  by  defendants, 
who  counterclalmed,  saying  that  they  had 
acted  as  plaintiffs  agents  in  sale  of  pro- 
perty and  were  entitled  to  a  commission. 
As  defendants  could  not  shew  that  they  had 
brought  about  a  sale,  counterclaim  dismissed; 
judgment  for  plaintiff.  Sam  Chong  v.  Let, 
11  W.  L.  R.  200. 

Sale  of  eoal  mine  areas — OpUon.] — 
Action  for  commission.  It  had  been  agreed 
to  give  plaintiff  a  commission  of  10  per 
cent,  if  he  would  sell  certain  coal  mining 
properties  for  cash.  He  failed  and  snbse- 
quently  the  defendants  carried  through  a 
sale  with  the  same  parties  with  whom  plain- 
tiff had  been  negotiating,  but  for  bonds  and 
stock,  terms  on  which  they  could  have  sold 
before  plaintiff  given  instructions  to  sell  for 
cash: — Held,  that  plaintiff  was  not  entitled 
to  commission  and  action  dismissed.  Bur- 
chell  V.  Cowrie,  6  E.  L.  R.  420.  Affirmed 
by  Supreme  Ck)urt  of  OEuaada,  7  B.  L.  R 
351. 

Sale  of  soods  —  Agent  holding  himself 
out  as  principal  by  principal's  authority — 
Set-off.     Turner  v.  Beaton,  4  B.  L.  R.  325. 

Seope  of  anthority  —  Agent  in  charge 
of  branch  office  of  lumber  dealers — ^Authox^ 
ity  to  take  promissory  note  of  third  person 
in  discharge  of  debt — Repudiation  by  prin- 
cipal— ^Retention  of  note  as  collateral  se- 
curity— Ratification — ^Evidence  —  Action  for 
debt.    McDonald  v.  Lawlor,  7  W.  li.  R  639. 

Seeret  barsain  between  pnrekaser 
and  agent  of  Tender. ] — F.,  an  agent  of 
the  defendant  company,  agreed  with  the 
plaintiff  that  he  would  withhold  18,000 
acres  of  the  company's  lands  from  sale  for 
16  days  to  give  the  plaintiffs  an  opportunity 
to  complete  negotiations  for  the  sale  of  the 
land,  and  promised  that  if  he  sold  the.  land 
he  should  receive  a  commission  of  2^  per 
cent.  The  plaintiff  afterwards  entered  into 
negotiations  with  one  G.,  who  represented 
a  number  of  investors  desiring  to  purchase  a 
large  quantity  of  land,  but  G.  was  not  pre- 
pared to  bind  himself  at  once  and  wanted 
time  to  make  financial  arrangements  and  at 
the  same  time  to  have  the  opportunity  kept 
open,  and  agreed  to  pay  the  plaintiff  $500  if 
he  would  give  him  the  desired  time.  Tbe 
plaintiff  then  agreed  to  and  did  give  the  time 
and  reported  to  F.  that  he  had  done  so,  bat 
did  not  inform  F.  that  he  expected  to  be 
paid  for  it.  The  plaintiff  never  received  the 
$500,  nor  any  part  of  it,  and  G.  and  his 
associates  carried  out  the  purchase  of  18,- 
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400  acres  of  the  company's  lands  at  the  price 
ain^^ed  on: — Beld,  that,  althooffh  the  secret 
bargain  was  a  breach  of  the  plaintifTs  duty 
to  the  defendants,  and,  if  the  money  had 
been  received,  the  .plaintiff  woold  have  to 
account  for  it  to  them,  yet  it  was  not  such 
as  to  disentitle  the  plaintiff  to  the  stipulated 
commission  for  the  service  which  he  had 
fully  performed.  Boston  Deep  8ea  Fishing 
Co.  V.  Ansetl,  39  Ch.  D.  339,  and  Culvertoell 
V.  Bimey,  11  O.  R.  265,  followed.  Davidson 
V.  Manitoha  d  "North-West  Land  Corp.,  22 
C.  L.  T.  305,  23  C.  L.  T.  26,  14  Man.  L.  R. 
232. 

Special  contract  —  Non^performance,] 
The  plaintiff  alleged  that  he  was  employed  as 
a  broker  to  effect  a  sale  of  the  defendant's 
property  for  $35,000,  on  certain  terms,  before 
the  1st  February,  1910.  When  that  day 
arrived,  the  plaintiff  had  not  made  a  sale  nor 
had  he  found  any  purchaser  ready  and  willing 
to  buy.  At  most  he  had  implanted  the  germ 
of  an  idea  which  might  or  might  not  develop 
into  a  club  or  other  organisation  capable  of 
buying,  which  organisation  when  formed 
might  or  might  not  buy  the  defendant's  pro- 
perty. The  defendant  acted  in  good  faith; 
he  co-operated  with  the  plaintiff  until  the 
time  within  which  the  plaintiff  was  to  effect 
a  sale  had  expired.  The  institution  sought  to 
be  formed  by  the  plaintiff  never  was  organ- 
ised; but,  after  the  1st  February,  1910,  an 
institution  of  an  entirely  different  character 
was  formed,  and  to  it  the  property  was  sold 
without  any  aid  of  the  plaintiff: — Held,  that 
the  plaintiff's  employment  was  not  general, 
but  special — to  make  a  sale  at  $35,000  by  a 
fixed  date.  After  the  1st  February,  1910, 
the  defendant  was  under  no  further  obliga- 
tion to  the  plaintiff.  The  plaintiff  did  not 
perform  his  part  of  the  contract ;  consequently 
the  defendant  was  under  no  liability  to  him. 
Bridgmon  v.  Hepburn,  13  B.  G.  R.  389,  8  W. 
L.  R.  28,  42  S.  G.  R.  228,  referred  to. 
CounseU  v.  Devine  (1911),  16  W.  L.  R.  675, 
Man.  L.  R. 

Special  employment  of  a^ent  to  sell 
land  within  limited  time  —  Agent  pro- 
curing purchaser — Revocation  of  authority — 
Quantum  meruit — Ascertainment  of  amount.] 
— The  defendant  signed  a  letter  giving  the 
plaintiffs,  who  were  real  estate  brokers,  the 
exclusive  agency  for  10  days  for  the  sale 
of  a  lot  of  land  at  a  price  and  on  terms 
specified.  The  plaintiffs  advertised  and  made 
special  efforts  to  sell,  and  succeeded  within 
10  days  in  finding  a  purchaser  ready  and 
willing  to  close  upon  the  defendant's  terms. 
Before  this,  however,  the  defendant  had 
been  in  negotiation  with  another  purchaser, 
to  whom  he  afterwards  sold,  and  he  notified 
the  plaintiffs,  after  they  had  advertised  and 
made  efforts  to  sell,  but  before  they  found 
their  purchaser,  that  he  did  not  wish  them 
to  do  anything  further  in  the  meantime:^ 
Held,  that  this  amounted  to  a  revocation 
of  the  plaintiffs'  agency;  that  the  plaintiffs 
were  prevented  by  the  act  of  the  defendant 
from  earning  their  full  commission;  that 
the  defendant  could  not,  in  the  circumstances, 
revoke  without  liability;  and  that  the  plain- 
tiffs were  entitled  to  recover  upon  a  quan- 
tum meruit  for  their  services,  and  were  not 
limited  to  the  actual  value  of  the  time  given 
or  the  moneys  expended,  but  were  entitled  to 
a  substantial  sum.     Rowan  y.  Hull,  3  Am. 


&  Eng.  Ann.  Gas.  884,  followed.    Aldous  V. 
Swanson  (1910),  14  W.  L.  R.  186. 
Affirmed    (1910)    15  W.   L.  R.  292. 

Snb-agent — Failure  to  establish  employ- 
ment as  agent.  McOill  v.  LevMseur  (N. 
W.  T.),  4  W.  li.  R.  14. 

Substantial  compliance  with  anth- 
ority.] — A  real  estate  agent  employed  to 
find  a  purchaser  for  land,  who  finds  a  pur- 
chaser ready  and  willing  to  purchase  upon 
terms  which,  although  not  identical  with 
those  in  contemplation  at  the  time  of  his  em- 
ployment, are  satisfactory  to  the  owner,  is 
entitled  to  compensation  for  his  services, 
notwithstanding  that  no  sale  is  actually  made 
by  reason  of  refusal  of  the  owner  to  sell  the 
property  for  reasons  unconnected  with  the 
terms  of  purchase.  McKensfie  v.  Champion 
(1885),  12  S.  G.  R.  649,  followed  :—£fem52e, 
where  in  the  proposed  vendor's  instructions 
to  the  agent  there  is  not  something  to  indicate 
that  it  was  his  intention  to  give  the  agent 
authority  to  sell,  it  will  be  inferred  that  the 
authority  extended  only  to  finding  a  pur- 
chaser. Boyle  V.  Orassick  (1906),  6  Terr. 
L.  R.  232. 

Tenns  of  employment  —  Purchaser 
found  by  principal  —  Agenfs  senHces  in 
effecting  sale — Quantum  meruit.] — ^The  de- 
fendant (appellant)  employed  the  plaintiff 
(respondent)  to  find  a  purchaser  for  certain 
land  at  a  certain  price  clear  of  all  com- 
mission. The  land  was  subsequently  sold 
to  a  purchaser  found  by  the  principal,  but 
at  a  price  less  than  that  at  which  it  was 
listed.  The  agent  performed  some  services 
in  connection  with  the  sale,  but  was  unable 
to  sell  at  the  price  authorised: — H^d,  Lam- 
ent, J.  dissenting,  that,  as  the  agent  was  not 
instrumental  in  bringing  the  vendor  and  pur- 
chaser together,  and  as  his  employment  was 
of  a  special  character,  namely  to  sell  the 
land  at  a  specified  price,  which  he  was  un- 
able to  do,  he  was  not  entitled  to  a  com- 
mission or  to  recover  for  his  services  upon  a 
quantum  meruit. — Per  Lament,  J.,  that,  as 
the  agent  had  performed  certain  services  in 
connection  with  the  sale,  which  services  were 
recognised  by  the  principal,  he  was  entitled 
to  recover  on  a  quantum  meruit,  Munro  v. 
Beischel.  1  Sask.  L.  R.  238,  8  W.  L.  R.  63, 
846. 

Time  limit  for  procnring  pnrchaser 

—Waiver.    Donovan  v.  Hyde,  3  B.  L.  R.  302. 

Vendor  ignorant  that  pnrcliaser 
sent  by  agent  —  Circumstances  to  put 
vendor  on  inquiry.  —  A  vendor  who  has 
placed  his  property  in  the  hands  of  his  agent 
for  sale  on  commission  will  not  be  liable 
to  the  agent  for  commission  if  he  afterwards 
sells  to  a  purchaser  in  ignorance  that  such 
purchaser  has  been  sent  to  him  by  the  agent 
(Locators  v.  Clough,  17  Man.  L.  R.  659), 
unless  there  are  circumstances  sufficient  to 
put  the  vendor  upon  inquiry  as  to  whether 
the  purchaser  was  not  in  fact  sent  to  him  by 
the  agent. — Lloyd  v.  Matthews,  51  N.  Y. 
124,  followed. — In  this  case  the  circum- 
stances were  held  to  be  such  as  to  put  the 
defendants  upon  such  inquiry,  and  that  as 
their  manager  had  failed  to  make  sufficient 
inquiry,  and  the  purchaser  had  in  fact  been 
sent   by   the  plaintiff,   the   defendants   were 
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liable  for  his  commission  on  the  sale.  Hughes 
V.  Houghton  Land  Co.,  18  Man.  L.  R.  686, 
9  W.  L.  R.  646. 

Vendor's  asent  —  Secret  commission 
from  purchaser  —  Recovery  from  agent  by 
vendor — Agent's  commission  from  vendor — 
Knowledge  of  vendor.  Wehh  v.  McDermoti, 
3  O.  W.  R.  365,  644,  6  O.  W.  R.  566. 

Voluntary  agent  —  Ahsence  of  evidence 
to  shew  employment  as  agent — Atsence  of 
ratification,] — ^The  plaintiff,  a  land  agent, 
was  held  not  entitled  to  a  commission  upon  a 
sale  of  land  made  by  the  defendants  to  a 
purchaser,  although  the  land  was  brought  to 
the  notice  of  the  purchaser  by  the  plaintiff, 
and  although  the  plaintiff  had  obtained  from 
a  clerk  of  the  defendants  a  list  of  the  pro- 
perties for  sale,  which  included  the  one  so 
sold,  and  had  been  told  by  the  clerk  that  he 
would  be  entitled  to  the  regular  commission 
if  he  brought  about  a  sale  of  any  of  them, 
the  clerk  having  no  authority,  the  plaintiff 
having  had  no  communication  with  any  offi- 
cer of  the  defendants,  no  contract  of  agency, 
and  no  ratification  or  recognition  of  his 
voluntary  agency.  Heffner  v.  Iforthem 
Trusts  Co.    (1910),  14  W.  U  R.  403. 

"Withdrav^al  tvom.  asreement — Find- 
ing as  to  cancellation  —  Compensation  for 
services,'\ — ^The  plaintiffs,  real  estate  agents, 
made  an  agreement  with  the  defendant  by 
which  they  undertook  to  subdivide  certain 
land  for  him  and  to  sell  it.  By  the  agree- 
ment the  plaintiffs  were  to  have  a  commission 
of  15  per  cent,  for  making  sales,  drawing 
agreements,  making  all  collections,  and  gener- 
aUy  looking  after  the  property.  The  plain- 
ti£fs  made  no  sales,  nor  collections,  but  they 
drew  agreements,  and  had  a  survey  and  plan 
of  the  property  made,  which  met  with  the 
approval  of  the  defendant: — Held,  that  the 
plaintiffs  were  not  entitled  to  the  commission 
of  15  per  cent.,  but  were  entitled  to  be  paid 
for  their  services  as  upon  a  quantum  meruit : 
— SemhlCf  that  the  agreement  was  an  illegal 
one,  because  the  plaintiffs  agreed,  in  con- 
€dderation  of  the  15  per  cent.,  amongst  other 
things  to  draw  agreements,  and  they  did  not 
come  within  the  exception  in  s.  7  of  the  Con- 
veyancers Act,  R  S.  M.  1902  c.  35.— HeW, 
also,  that  the  defendant  had  the  right  at  any 
time  before  a  sale  was  made  to  withdraw 
from  the  agreement,  compensating  the  plain- 
tiffs for  anything  done  by  them  under  it ;  and, 
upon  the  evidence,  that  the  defendant  had 
cancelled  the  agreement  before  the  plaintiflb 
had  obtained  signatures  to  agreements  for 
purchase  of  the  defendant's  land. — Held,  also, 
that  the  amount  paid  into  Court  by  the  de- 
fendant was  a  sumdent  compensation  for  the 
plaintiff's  services.  McMUlan  v.  Barratt 
(1911),  16  W.  L.  R.  209,  Man.  L.  R 


3.    AUTUOBTTY   OF    AGENT. 

Agent  for  sale  of  land — Payment  o) 
purchase  money  to  agent  —  Ratification  hy 
vendor  —  Misappropriation  hy  agent — Evi- 
dence-— Correspondence— Action  for  specific 
performance  of  contract — Contract  admitted 
— Who  stands  the  loss  hy  misappropriationt] 
— ^An  action  for  specific  performance  of  a 
contract  for  sale  by  defendant .  to  plaintiff 
of  certain  lands.  Defendants  admitted  the  con- 


tract, and  the  real  question  was  which  party 
was  to  bear  the  loss  of  the  purchase  money — 
$850 — paid  by  purchaser  to  defendant's  agent 
Weaver,  and  by  him  misappropriated?  De- 
fendant, who  resided  at  Vancouver,  B.C., 
placed  the  property  for  sale  in  the  hands  of 
Weaver,  a  real  estate  agent  at  New  Liskeard, 
and  the  latter  obtained  from  plaintiff  an 
offer  for  the  property,  which  defendant  ac- 
cepted.—  Mulock,  C.J.Bx.D..  held,  that  the 
evidence  shewed  that  defendant,  with  full 
knowledge,  ratified  the  unauthorised  act  <tf 
his  agent  Weaver  in  receiving  the  purchase- 
money  from  the  vendor;  that  such  pay- 
ment was  good  payment  to  the  defendant, 
and  that  the  plaintiff  was  entitled  to  speci- 
fic performance,  with  the  coats  of  action. 
Hendry  v.  Wismer  (1911),  18  O.  W.  R.  350. 
2  O.  W.  N.  560. 

Authority  of  manager  of  Vranck 
bank  —  Security  held  hy  hank  —  Further 
charge  upon  hy  stranger — Notice  to  hank  — 
Communication  to  manager — Bank  giving  m 
security  —  Damages  for  depreciation.] — a. 
borrowed  money  from  the  defendants'  brandi 
bank  at  E.,  in  Alberta,  and  assigned  to  tbe 
defendants,  as  security  for  its  repayment,  a 
chattel  mortgage  upon  chattels  in  Ontario, 
made  to  H.,  and  delivered  a  duplicate  original 
of  the  chattel  mortgage  to  the  defendants. 
While  the  defendants  were  assignees  of  the 
chattel  mortgage  and  held  the  duplicate 
original,  the  plaintiffs  and  H.  arranged  that 
the  plaintiffs  should  lease  to  H.  certain  pro- 
perty in  E.,  and  should  advance  $300  to  H. 
to  improve  the  demised  premises.  Accord- 
ingly, a  lease  was  executed,  which  contained 
a  clause  to  the  effect  that  the  chattel  mort- 
gage, subject  to  the  defendants'  prior  daim, 
should  stand  as  a  security  for  the  repayment 
of  the  $3(X).  The  lease  was  executed  and 
the  $300*  advanced  some  time  in  March,  19Q& 
The  lease  was  deposited  with  the  defendants 
at  their  branch,  and  the  attention  of  the  then 
manager  of  the  branch,  J.,  waa  spedaUy 
called  to  the  clause  referred  to.  J.  assured 
the  plaintiffs  that  they  would  be  protected. 
J.  left  the  service  of  the  bank  in  November, 
1906,  and  was  succeeded  as  manager  by  A. 
In  December.  1908,  J.,  who  had  become  an 
estate  agent  at  E.,  inquired  of  Uie  bank  tbe 
amount  required  to  discharge  the  liability  of 
H.  to  the  bank,  and  the  amount,  being  ascer- 
tained and  stated,  was  paid  by  a  solicitor  to 
the  bank,  and  A.,  having  no  knowledge  of  the 
plaintiff's  claim  or  of  the  contents  of  the 
lease,  handed  to  the  solicitor  tiie  duplicate 
original  of  the  chattel  mortga^^e,  together 
with  the  plaintiffs'  copy  of  the  lease,  suppos- 
ing it  was  H.'s  copy.  The  solicitor  iias 
acting  for  C,  to  whom  H.  had  sold  the  mort- 
gage:— Held,  Stuart,  J.,  dissenting,  in  an 
action  for  damages  for  wrongfully^eiiverinc 
up  the  documents,  that,  in  the  circumstance^ 
the  defendants  were  chargeable  with  notice  (d 
the  indebtedness  of  H.  to  the  plaintifh,  and 
of  the  charge,  to  the  extent  of  the  amoimt 
thereof,  upon  the  moneys  accruing  under  the 
mortgage,  and  were  liable  to  the  plaintift, 
and  the  measure  of  the  damages  was  the  tust- 
value  of  the  security,  that  is,  $300  and  in- 
terest— Per  Harvey,  CJ.: — ^The  defendants, 
having  disregarded  the  notice,  and  handed 
over  the  documents  which  tiie  notice  informed 
them  belonged  to  the  plaintiffs  to  some  one 
who  was  not  entitled  to  them,  were  liable  t» 
the  plaintiffs  for  the  damages  resoltiiig.  Tht 
plaintiffs  relied  on  the  assoranoe  of  fn  u^ 
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tbat  was  within  the  scope  of  J.'s  authority, 
for,  although  the  plaintiffs  were  strangers  to 
the  bank,  the  transaction  was  one  connected 
with  and  partly  for  the  benefit  of  customers 
of  the  bank.  No  presumption  was  to  be 
drawn  or  assumption  to  be  made  as  to  what 
the  law  of  Ontario  was,  the  mortgage  being 
upon  chattels  there.  But,  if  the  law  were  to 
be  treated  as  the  same  as  that  of  Alberta, 
it  would  not  help  the  defendants,  for  the  rights 
under  a  chattel  mortgage  are  the  primary 
rights  of  ownership  of  the  chattels  mortgaged, 
coupled  generally  with  the  rights  to  sue  the 
mortgagor.  This  latter  right  could,  perhaps, 
be  protected  by  an  assignee  by  notice,  but  tiie 
other  rights  would  pass  by  the  assignment 
without  regard  to  notice.  There  can  be 
no  question  that  any  man  is  damnified  by  de- 
privation of  the  documents  which  are  the 
primary  evidence  of  his  rights. — Per  Beck, 
J. : — The  special  clause  in  effect  operated  as  a 
derivative  mortgage,  the  subject  of  which 
was  not  only  the  moneys  accruing  under  the 
prindpsil  mortgage,  but  also  the  instrument 
itself,  that  is,  the  particular  original  dupli- 
cate in  the  hands  of  the  defendants,  and  (fol- 
lowing Hochelaga  Bank  v.  Larue,  13  W.  L. 
B,  at  p.  117 )  it  was  a  wrongful  act  to  deliver 
over  this  instrument.  The  defendants  did 
more  than  that.  They,  in  effect,  assigned 
the  residue  of  the  moneys  payable  under  the 
mortgage.  Assuming  that  the  assignment 
from  H.  to  the  bank  was  not  filed,  the  pos- 
sibility that  H.  could  have  sold  the  mortgage 
by  reference  only  to  the  duplicate  filed  in 
Chitario  was  not  a  reason  for  relieving  the 
defendants  from  the  consequences  which 
actually  flowed  from  their  wrongful  act,  and 
which,  in  the  ordinary  course,  could  not  have 
arisen.-— Per  Stuart,  J.:— The  defendants 
were  not  liable  for  the  agreement  made  by 
J.,  for  it  was  not  within  the  scope  of  his 
authority:  and  the  defendants  had  no  notice 
of  the  plaintiffs'  daim;  the  documents  did 
not  constitute  notice ;  and  the  mere  oral  notice 
to  J.  was  not  sufficient  to  affect  the  defend- 
ants. Auld  V.  Traders  Bank  (1910),  16 
W.  L.  R.  2i,         Alta.  L.  B. 

Breaek  of  dnt^  by  agent — Interest  in 
purchate  oi  princnpaVs  landB  intrutted  to 
agent  for  sale  —  yon-disclosure — Resale  at 
profit — Liahility  of  agent  to  account  to  prin- 
cipal— Liahility  of  persons  associated  with 
agent  in  purchase  and  resale— Partnership 
— Notice — Fraud — Damages.]  —  The  defend- 
ant B.,  an  estate  agent,  was  authorised  by 
the  plaintiff  to  sell  for  him  226  acres  of 
land  for  the  best  price  obtainable,  but  not 
for  less  than  $30  an  acre.  B.  to  receive  a 
commission.  On  the  3rd  March,  1906,  or 
later,  B.  sold  or  pretended  to  sell  the  land 
for  the  plaintiff  to  the  defendant  G.  at  $35 
per  acre.  B.  and  the  defendant  M.  having 
between  them  a  half  interest  with  C.  in  the 
purchase.  The  purchase  was  completed  and 
the  land  transferred  to  C,  and  on  the  8th 
August,  1906.  the  defendant  D.  became  the 
purchaser  from  G.  at  $125  per  acre.  The 
facts  were  not  disclosed  to  the  plaintiff,  and 
he  did  not  know  until  after  the  sale  to  D. 
that  B.  and  M.  had  an  interest  with  0. : — 
Held,  that  B.  and  0.  were  in  fact  partners 
in  an  arrangement  for  the  purchase  and  dis- 
position of  the  land,  and  that  O.  was  liable, 
equally  with  B..  to  account  to  the  plaintiff 
for  the  profits;  but  that  M.  was  led  by  B. 
to  believe  that  C.  was  the  purchaser  from 
the  plaintiff,  and  that  B.  waa  buying  from 


O.,  and  not  that  B.  and  O.  were  buying  from 
the  plaintiff;  and  nothing  was  brought  home 
to  M.  which  diould  make  him  liable  to  the 
plaintiff. — Per  Newlands,  J.,  dissenting  as 
to  G.,  that,  as  the  contract  could  not  be  set 
aside  because  of  the  sale  to  D..  who  was  a 
bona  fide  purchaser  for  value  without  no- 
tice, the  only  remedy  of  the  plaintiff  against 
C.  and  M.  was  in  damages  for  any  loss  sus- 
tained by  the  plaintiff;  and  there  was  no 
fraud  on  the  part  of  the  defendants  G.  and 
M.  nor  any  damage  sustained  by  the  plain- 
tiff on  account  of  the  sale  to  them. — Judg- 
ment of  Johnstone,  J.,  13  W.  L.  R.  248,  var- 
ied. Pommerenke  v.  Bate  (1910),  15  W. 
L.  B.  542,  8  Sask.  L.  R.  417. 

Cheque  —  Promissory  note-— Banks  and 
hanking — Principal  and  agent  —  Power  of 
attorney — Fraud  of  agent  —  Knowledge  of 
payee,]  —  While  defendant  was  absent  in 
Europe,  he  gave  an  employee.  B..  a  power 
of  attorney  to  sign  cheques,  etc.,  in  con- 
nection with  his  business.  Plaintiff  and  B., 
who  were  friends,  had  exchanged  several 
accommodation  notes.  This  action  was  to 
recover  the  amount  of  a  cheque  signed  in 
name  of  defendant  company,  per  pro  B., 
given  to  L.  and  endorsed  to  plaintiff.  The 
Quebec  Gourt  of  Review  held  he  cannot  re- 
cover, as  he  was  bound  to  enquire  the  scope 
of  the  power  of  attorney,  and  there  had  been 
acts  of  connivance  between  him  and  B. 
Vigaud  v.  De  Werthemer^  6  E.  L.  R  173. 

Oheqve  slTen  to  agent  as  deposit  on 
script  to  be  purchased  —  Purchase  by 
agent  —  Cheque  handed  to  vendor  —  At- 
tempted revocation  of  authority,]  —  The 
plaintiff  alleged  that  he  gave  a  cheque  for 
$200  to  the  defendant  company  to  pay  as 
a  deposit  on  a  purchase  by  the  company 
of  land  warrants  for  him,  and  that  before 
the  purchase  he  revoked  the  authority.  The 
defendant  company  proved  that^(hey  entered 
into  a  contract  in  writing  to  so  purchase, 
and,  on  receipt  of  the  plaintiff's  cheque, 
handed  over  to  him  the  contract;  and  fur- 
ther, that  they  did  not  get  the  money  on  the 
cheque,  but  handed  it  over  to  the  person 
from  whom  they  had  purchased,  and  that 
person  received  the  money  thereon.  No 
negligence  was  charged  or  proved  against  the 
defendant  company : — Held,  that  the  plaintiff 
could  not  succeed  in  the  action  as  framed, 
and  it  should  be  dismissed,  without  pre- 
judice to  an  action  against  the  company 
framed  as  by  purchaser  against  vendor. — 
Judgment  of  a  Gounty  Gourt  reversed.  Dart 
v.  Coward  Investment  Co,  (1910),  14  W. 
L.  R.  52. 

Contract  —  Breach — ^Terms.  Western 
Commission  Co,  v.  Moore,  9  O.  W.  B.  499. 

Contract  by  agent  —  Conditional  a/u^ 
thority  —  Liahility  of  agent  —  Disclosed 
principal  —  Intention  of  agent  not  to  hind 
himself — Foreign  principal-— Amendment  — 
New  cause  of  action — Warranty  of  author- 
ity— Deceit.] — ^The  defendant  instructed  the 
plaintiff  to  make  certain  surveys  for  two 
foreigners,  residing  abroad,  and  shewed  him 
letters  from  the  foreigners  which  authorised 
him,  the  defendant,  to  get  the  surveys  made, 
but  only  on  condition  that  payment  should 
be  made  out  of  dividends  to  accrue  to  the 
foreigners  on  shares  in  a  company  of  which 
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the  defendant  was  managing  director.  The 
plaintiff  did  the  work,  and  received  from 
the  secretary  of  the  company  a  payment 
on  account  thereof,  which,  the  secretary 
said,  was  charged  to  the  two  foreigners. 
Tlie  plaintiff  sued  the  defendant,  as  prin- 
cipal, for  the  balance : — Held,  that  the  de- 
fendant acted  solely  as  agent,  and  the  fact 
that  his  principals  were  foreigners  did  not 
make  him  liable.  The  question  is  always 
one  of  intention,  and  the  defendant  did  not 
intend  to  bind  himself.  The  defendant 
might  be  liable  in  some  other  form  of  ac- 
tion, based  on  warranty  or  authority  or  de- 
ceit; and  the  dismissal  of  this  action  should 
be  without  prejudice  to  the  plaintiff  bring- 
ing another  action. — ^No  amendment  was 
asked  for  In  this  action;  and,  semhle,  if  it 
had  been,  it  would  not  have  been  granted, 
as  it  would  have  been  in  effect  to  substitute 
another  cause  of  action. — Jenkins  v.  JBTi**- 
chison,  18  L.  J.  Q.  B.  274.  and  Lewis  v. 
Nicholson,  21  L.  J.  Q.  B.  311.  foUowed. 
Taylor  v.  Davenport  (1910),  14  W.  L.  B. 
257. 

Contraot  made*  by  as^nt  —  Scope  of 
authority  —  Principal  not  bound.  Goderick 
Elevator  Co,  v.  Dominion  Elevator  Co,,  4  O. 
W.  B.  175. 

Contraot  of  agent  —  Ratifioation  after 
repudiation,'] — ^A  principal  can  ratify  a  con- 
tract made  by  his  assumed  agent,  after  the 
principal  has  repudiated  it  and  has  refused 
to  be  bound  by  it. — ^The  rule  as  to  ratifi- 
cation by  a  principal  of  acts  done  by  an 
assumed  agent  is  that  the  ratification  is 
thrown  back  to  the  date  of  the  act  done, 
and  that  the  agent  is  put  in  the  same  posi- 
tion as  if  he  had  authority  to  do  the  act 
at  the  time  the  act  was  done  by  him.  Pickles 
d  Mills  V.  Western  Assurance  Co,,  40  N. 
S.  B.  327. 

Contract  to  buy  apples  —  Money  ad- 
vanced —  Apples  and  barrels  purchased  — 
Person  receiving  advances  failed  to  pay  — 
lAahility  of  person  advancing  the  money.} 
— ^Defendant  Brown,  as  Canadian  representa- 
tive of  several  British  firms  of  commission 
merchants,  advanced  money  to  defendant  Nu- 
gent to  buy  apples  with,  Nugent  agreeing 
to  consign  to  said  firms,  for  sale,  all  apples 
so  purchased.  Nugent  purchased  plaintiff's 
apples  and  some  apple  barrels  from  him. 
He  failed  to  pay  for  the  barrels,  and  plain- 
tiff brought  action  against  both  defendants 
for  the  price  of  the  barrels  and  for  .damage 
for  improper  culling  his  apples.  Pleadings 
were  noted  as  closed  against  Nugent,  and 
the  action  against  Brown  was  tried  by  Mor- 
rison, Co.C.J.,  who  held  that  Nugent  was  an 
agent  of  Brown  and  gave  plaintiff  judgment 
for  $430  and  costs.  Divisional  Court  held, 
that  Brown  only  acted  as  Nugent's  banker. 
The  agreement  for  sale  by  plaintiff  of  his 
apples  was  with  "Nugent."  No  one  else 
was  the  purchaser,  either  jointly  with  Nu- 
gent or  as  principal  for  whom  Nugent  was 
acting  only  as  agent.  Nugent  was  not  act- 
ing for  Brown  as  Brown's  agent,  therefore 
the  appeal  should  be  allowed  with  costs  and 
the  action,  as  against  Brown,  dismissed  with 
costs.  Rex  v.  Van  Norman,  14  O.  W.  B. 
(r)9,  distinguished.  Oilhert  v.  Brown  (1910), 
15  O.  W.  R.  G73. 


Contract  to  pay  commission — Parties 

brought  together  by  agent,  but  without 
knowledge  of  vendor — Quantum  meruit.] — 
The  defendant  listed  his  property  with  the 
plaintiffs,  real  estate  agents,  for  sale  at  a 
fixed  price  and  on  named  terms.  The  plain- 
tiffs mentioned  the  property  to  one  F.,  who 
thereafter  negotiated  with  the  defendant  for 
the  purchase  of  the  property,  and  concealed 
from  him  the  fact  that  the  plaintiffs  had  sent 
him.  The  defendant  then,  without  any 
knowledge  of  the  plaintiffs'  intervention,  sold 
to  F.,  on  terms  less  advantageous  to  himself 
than  those  contemplated  in  the  agreement 
between  the  plaintiffs  and  himself.  There 
was  nothing  in  the  circumstances  to  put  the 
defendant  upon  his  inquiry  as  to  whether 
the  plaintiffs  had  sent  F.  to  him:— FeM, 
that  the  plaintiffs  could  recover  neither  a 
commission  on  the  sale  nor  anything  for 
their  services  by  way  of  quantum  menUt, 
Cathcart  v.  Bacon,  49  N.  W.  Bepr.  331, 
and  Quist  v.  Goodfellow,  110  N.  W.  Repr. 
65,  followed. — Lloyd  v.  Mathews,  51  N.  Y. 
125,  Mansell  v.  ClemenU,  L.  B,  9  C.  P.  138, 
and  Oreen  v.  Bartlett,  14  C.  B.  N.  S.  681, 
distinguished.  Elvin  v.  Clough,  7  W.  Ll  R. 
7G2,  8  W.  L.  R.  590;  Locators  v.  ClwHfK 
17  Man.  L.  R.  659. 

Contract  to  pay  commlsrion — ^Vendor 
and  purchaser  brought  together  by  agent's 
procurement — ^Evidence  —  Remuneration  of 
agent — Quantum  meruit.  Bent  v.  Arrowhead 
Lumber  Co,  (Man.),  8  W.  L.  R.  594. 

Custom  of  trade  —  Sale  of  goods  — 
Contract — Necessity  for  acceptance  by  prin^ 
cipal,] — Manufacturers*  agents  have  neither 
by  law,  nor  by  custom  of  trade,  in  Quebec, 
other  powers  than  those  given  them  by 
the  contract  of  mandate  with  their  prin- 
cipals, and  persons  dealing  with  them  are 
put  upon  inquiry  to  ascertain  the  extent  of 
such  powers,  when,  therefore,  goods  are 
purchased  at  a  stated  price  from  such  an 
agent,  who  has  only  the  power  to  take 
orders  subject  to  approval,  there  is  no  con- 
tract of  sale  binding  on  the  prindpsls  that 
will  make  them  liable  for  non-performanca. 
Mathys  v.  Ehrenbach,  32  Que.  S.  G.  19. 

Delegation — Statute  of  Frauds — Written 
memorandum  —  Withdrawal  of  authorit$.] 
— ^An  agent  *Hhereunto  lawfully  authorise^'* 
within  the  Statute  of  Frauds,  cannot  rele- 
gate his  authority. — ^An  agent  who,  at  the 
time  of  making  a  contract,  has  failed  to 
bind  his  principal  by  a  written  note  or 
memorandum  within  the  statute^  cannot  sign 
an  effectual  note  or  memorandum  after  his 
authority  as  agent  to  sell  has  been  with- 
drawn. Stevenson  v.  Smith,  7  W.  L.  R.  161, 
13  B.  C.  R.  213. 

Delegation  of  authority  —  Agencf 
generally  —  Railway  —  Expropriation  of 
lands  —  Arbitration  —  Award,] — When  the 
power  given  by  one  party  to  another  by  an 
instrument  in  writing  is  of  such  a  nature  as 
to  require  its  execution  by  a  deputy,  by  the 
law  in  force  in  Lower  Canada  the  party 
originally  authorised  as  the  agent  may  ap- 
point a  deputy.  By  an  Act  of  the  Cana- 
dian Legislature,  13th  &  14th  V.  c.  116,  a 
company  were  incorporated  for  the  purpose 
of  making  a  railway,  with  power  to  purchase 
and    take    land    required    for    the    railway. 
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either  by  agreeing  with  the  owners  of  the 
land  for  the  price  and  compensation  to  be 
giyen»  or,  if  the  matter  could  not  be  settled, 
by  referring  to  arbitration.  A  contract  was 
afterwards  entered  into  between  the  com- 
pany and  certain  contractors  for  comple- 
tion of  the  railroad ;  by  this  contract  it  was 
agreed  that  the  contractors  were  to  com- 
plete the  railroad  at  their  own  expense  and 
charges,  and  pay  any  claim  which  might  be 
made  against  the  company,  inclading  the 
purchase  of  lands  required,  and  the  com- 
pany were  to  exercise,  or  permit  the  con- 
tractors to  exercise,  as  the  case  might  be, 
any  of  the  powers  vested  in  them  by  the  Act 
of  Incorporation,  as  fully,  amply  and  effec- 
tually, as  if  the  company  itself  had  exer- 
cised such  powers  and  performed  the  works; 
and,  in  the  exercise  of  such  powers,  the 
contractors  were  to  use  the  name  of  the 
company,  if  deemed  necessary.  The  con- 
tractors, who  resided  in  England,  after- 
wards, by  a  power  of  attorney  which  recited 
the  above  contract,  deputed  R.  as  their 
agent,  with  full  power,  on  their  behalf,  to 
constract  the  railroad  and  to  enter  into 
contract  for  the  purchase  of  the  land,  and 
to  settle  any  claim  for  land  or  other  dam- 
ages, and  generally  to  execute  and  perform 
all  such  acts  and  things  in  reference  to  the 
purchase  of  land  as  fully  and  effectually  as 
the  contractors  might  do.  The  company  re- 
quired part  of  Q.'s  land,  and  before  the 
contract  for  the  completion  of  the  railroad 
had  been  in  treaty  with  him  for  the  taking 
snch  land,  but  could  not  agree  upon  the 
terauL  Q.  had,  in  consideration  of  the  com- 
pany's compulsory  power  of  purchase  under 
the  Act,  let  them  into  possession.  An 
agreement,  or  bond  of  arbitration,  was  after- 
wards entered  into  by  R.  and  Q.  to  refer  the 
mattor  to  arbitrators,  "amiahlet  oompoai- 
teurt"  to  ascertain  the  amount  that  the 
company  should  pay  to  Q.  for  the  land.  In 
this  agreement  R.  was  described  as  the  agent 
and  attorney  of  the  contractors  for  the 
works  upon  the  railroad,  "  acting  in  this 
behalf  in  the  name  of  the  company  under 
authority  to  that  effect  contained  in  the 
contract  between  the  company  and  the  con- 
tractors.*' The  arbitrators  awarded  a  cer- 
tain sum  for  land  and  for  damages  sustained 
by  Q.  to  be  paid  by  Uie  contractors.  Q.  ap- 
plied to  the  company  for  payment,  who  re- 
ferred him  to  the  contractors,  who  refused 
to  pay  the  amount.  Q.  then  brought  an 
action  against  the  company  in  the  Superior 
Court  in  Lower  Canada  to  recover  such 
amount.  The  company  pleaded  in  defence 
that  the  contractors,  by  the  contract,  were 
alone  liable,  and  that  R.  had  no  authority 
either  from  them,  or  the  contractors,  to 
refer  the  matter  to  arbitration  of  **  amiahles 
compositeurs.**  Upon  appeal  held  (affirm- 
ing the  judgments  of  the  Courts  below),  first 
that  the  contractors  both  by  the  express 
language  and  the  necessary  effect  of  the 
contracts  with  the  company,  were  to  be  con- 
sidered vested  in  the  company  by  the  Act 
of  Incorporation,  in  the  name  of  the  com- 
pany, and  to  buy  lands,  and  to  make  the 
company  liable  to  third  parties  with  whom 
they  had  contracted  in  the  name  of  the 
company,  to  the  performance  of  any  engage- 
ment entered  into  on  their  behalf,  although, 
as  between  the  contractors  and  the  com- 
pany, the  former  were  bound  to  supply  the 
necessary  funds.    Second,  that  the  contrac- 
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tors  under  the  contract  had  power  to  dele- 
gate to  an  agent  powers  similar  to  those 
vested  in  them  by  the  company,  and  that 
under  the  power  of  attorney  executed  by  the 
contractors,  R.  possessed  the  same  powers 
of  acting  and  rendering  the  company  liable, 
as  the  contractors  themselves  had  under  the 
contract.  Third,  that  the  company  had  no 
power  to  transfer  their  rights  created  by  the 
Canadian  Act,  13th  &  14th  V.  c.  116,  to  the 
contractors,  so  as  to  relieve  themselves  from 
the  responsibility  which  the  Legislature  had 
attached  to  the  exercise  of  their  powers. 
Fourth,  that  the  action  was  properly  brought 
against  the  company  upon  the  award  as  the 
contract  with  the  contractors  in  no  degree 
altered  the  position  of  the  company  with  dird 
parties,  and  that  the  agreement  with  R.  was 
made  on  the  company's  behalf,  for  although 
the  company  had  a  right,  as  between  them- 
selves and  the  contractors,  to  require  the 
contractors  to  make  payment,  yet,  as  the 
contractors'  agent,  R.,  had  entered  into  no 
personal  engagement  with  Q.,  the  contract 
with  the  company  was  res  inter  alios  acta, 
with  which  Q.  had  nothing  to  do.  Fifth, 
that  the  submission  to  arbitration  of 
"  amiahles  compositeurs  **  was  the  proper 
course  to  pursue.  Quebec  d  Richmond  Rw, 
Co.  V.  Quinn  (1858),  C.  R.  2  A.  C.  431. 

Dispute  as  to  employment  of  plalm- 
tlifs  as  agents  —  Evidence — Purchaser 
found  by  plaintiffs — Sale  negotiated  apart 
from  plaintiffs — Right  to  commission.  Duck 
V.  Daniels,  7  W.  L.  R.  770. 

Employment  of  agent  —  Evidence. 
RoherUon  v.  Carstens,  7  W.  L.  R.  742,  9 
W.  L.  R.  397. 

ZSmployment  of  agent  to  And  pur- 
ehaser  —  Contract  —  Acceptance  of  pur- 
chaser— Sale  not  completed  through  fault  of 
vendor.l — In  an  action  by  an  agent  to  re- 
cover the  amount  of  his  commission,  he  must 
shew  that  he  has  produced  to  the  principal  a 
purchaser  ready,  willing  and  able  to  enter 
into  a  binding  agreement  to  purchase ;  and  the 
agent  is  entitled  to  his  commission  if,  the 
parties  having  been  shewn  to  be  agreed  upon 
the  terms,  the  sale  is  subsequently  prevented 
by  the  fault  or  default  of  the  vendor.  Gro- 
gan  v.  Smith,  7  Times  L.  R.  132,  followed. 
Bagshawe  V.  Roland,  7  W.  L.  R.  158,  13  B. 
C.  R.  262. 

Employment  of  agent  to  find  pnr* 
chaser  at  named  figure — Introduction  of 
purchaser — Subsequent  sale  at  lower  figure,] 
— H.,  being  pressed  by  his  mortgagees,  ap- 
lied  to  B.  to  procure  a  loan  of  $58,<X)0. 
Negotiations  to  that  end  by  B.,  and  also 
further  efforts  to  procure  a  sale  of  certain 
of  the  property  for  $56,(XX),  failed.  Subse- 
quently the  person  with  whom  B.  was  nego- 
tiating was  introduced  by  his  (the  pros- 
pective purchaser's)  banker  to  the  agent  of 
the  mortgagees,  and  a  sale  was  brought 
about  for  $50,(X)0,  H.  paying  the  agent  a 
commission.  In  an  action  by  B.  against  H. 
for  a  commission  for  having  first  introduced 
the  purchaser: — Held,  Morrison,  J.,  dissent- 
ing, that  B.  was  engaged  to  find  a  pur- 
chaser at  a  certain  figure,  and,  having  fidled 
to  do  so,  he  was  not  entitled  to  a  commis- 
sion on  a  sale,  although  made  to  the  person 
originally  introduced  by  him. — ^Per  Hunter, 
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O.J. : — When,  prima  facie,  the  agreement  is 
to  pay  a  commission  on  a  named  figure,  it 
is  for  the  agent  to  shew  in  the  clearest  way 
that  the  intention  of  the  parties  was  to  pay 
a  commission  on  any  figure  at  which  the  sale 
goes  through.  Bridgman  v.  Hephum,  8  W. 
L.  R.  28.  13  B.  C.  R.  389. 

Xixcliaiige  —  Agent  hrtnging  parties  to* 
gether  —  Evidence  —  Quantum  meruit  — 
Appeal  —  Reversal  of  judgment  on  facts,] — 
The  defendant  listed  his  property  with  the 
plaintiffs,  real  estate  agents,  for  sale.  They 
then  introduced  to  him  a  probable  purchaser, 
who  afterwards  arranered  with  the  defendant 
an  exchange  of  some  lots  of  his  own  for  the 
defendant's  property: — Held,  that  the  plain- 
tiffs were  entitled  to  one-half  the  commis- 
sion that  they  would  have  earned  if  they 
had  effected  a  sale  of  the  property. — The 
Court  reversed  the  trial  Judge's  findings  of 
fact.  Thordarson  v.  Jones,  Thordarson  v. 
Hofle,  7  W.  L.  R.  106,  17  Man.  L.  R.  295. 

Finding:  pnrohaser  —  Contract — Sale 
to  another — Previous  option  —  Findings  of 
fact — Appeal.  Markle  v.  Blain,  11  O.  W. 
R.  506. 

Finding  purehsMwe  —  Purchase  not 
carried  out  because  of  restrictions  as  to  land 
— Contract.  Hollwey  v.  Covert,  11  O.  W. 
R.  433. 

Hnsband  and  wife — ^Authority  of  hus- 
band as  agent — Sale  of  goods  to  husband  on 
his  credit — Erection  of  house  on  wife's  land — 
Action  against  wife  for  price  of  materials — 
Payment  by  wife  to  husband  while  latter  re- 
garded as  principal.  Arhuthnot  y.  Dupas 
<Man.),  2  W.  L.  R.  445. 

Hnsband  and  wife  —  Contract — Pre- 
paration by  architect  of  plans  for  "building 
— Remuneration  —  Land  oumed  by  toife — 
Buildings  to  be  erected  for  company — Find- 
ings of  trial  Judge — Reversed  in  par^  by 
I>ivisional  Court.] — Action  to  recover  amount 
of  an  account  for  services  as  an  architect 
in  preparation  of  plans.  The  trial  Judge 
found  for  plaintiff,  giving  judgment  against 
husband,  wife  and  company.  A  Divisional 
Court  dismissed  the  action  against  husband 
and  company.  As  the  Court  of  Appeal  could 
not  say  both  trial  Judge  and  Divisional 
Court  were  wrong,  appeal  dismissed.  Len- 
no(B  V.  Hyslop,  13  O.  W.  R.  814. 

Hnsband  and  wife  —  Surrender  of 
lease.] — ^Authority  to  accept  surrender  of 
a  lease  will  not  be  implied  from  the  fact 
that  a  husband  living  with  his  wife  has 
collected  the  rents  of  the  property  and  looked 
after  repairs  made.  Rex  v.  Forbes,  Ew  p. 
Bramhalh  36  N.  B.  Reps.  333. 

Implied  antbority  of  notary  pnblio 

— Payment — Discharge  of  mortgage  —  Evi- 
dence— Commencement  of  proof  in  writi/ng — 
Admissions— Objections.] — A  notary  public 
in  the  province  of  Quebec  has  no  actual  or 
ostensible  authority  to  receive  moneys  for 
his  clients  under  deeds  of  obligation  exe- 
cuted and  in  his  custody  as  a  member  of  the 
notarial  profession  of  that  province.  Ad- 
missions to  the  effect  that  a  notary  had  in- 
vested money  and  collected  interest  on  loans 
for  the  plaintiff  do  not  constitute  proof  of 


agency  on  the  part  of  the  notary,  nor  a 
commencement  of  proof  in  writing  under  Art 
1233,  C.  C  and  Art.  316,  C.  P.,  Que.,  snfr 
cient  to  permit  the  adducing  of  parol  testi- 
mony as  to  the  authorisation  of  the  notaij 
to  receive  the  capital  so  invested,  or  as  to 
payment  thereof  alleged  to  have  been  made 
to  him  as  the  mandatory  of  the  creditor. 
The  rules  of  the  Civil  Code  prohibiting 
parol  testimony  in  certain  cases,  are  not 
rules  of  public  order  which  must  be  jodi- 
cially  noticed,  and,  where  such  evidence  has 
been  irregularly  admitted  at  the  trial  with- 
out objection,  the  opposite  party  cannot  ea 
appeal  take  exception  to  the  irregularity. 
Gervais  v.  McCarthy,  24  C.  L.  T.  301,  3!^ 
S.  C.  R.   14. 


Instmctions    to    arcbitects    to 
pare    plans    of    proposed    bnilding:  — 

Authority  of  agent  —  BuHding  not  to  le 
erected  for  principal.] — The  plaintiffs,  who 
were  architects,  prepared  plans  for  a 
theatre  proposed  to  be  erected  on  the  land 
of  the  defendant  in  a  city,  having  received 
their  instructions  from  C..  who  had  acted 
as  the  defendant's  agent  in  that  city  (she 
residing  in  another  country)  in  the  collec- 
tion of  rents  and  looking  after  her  real 
estate,  etc.: — Held,  upon  the  evidence,  that 
the  defendant  was  not  liable  for  the  value 
of   the  plaintiffs'  services   in  preparing  the 

Elans;  the  theatre  was  not  to  be  built  for 
er,  but  for  a  company,  of  which  C  and 
one  of  the  plaintiffs  were  promoters,  and 
her  only  connection  with  the  enterprise  wis 
as  a  subscriber  for  shares  in  the  ccoipany 
and  lessor  of  the  land  upon  which  the 
theatre  was  to  be  built,  ^mith  Y.  Crump 
(No.  1),  (1910),  14  W.  I*.  R.  295. 

I«iniitation  —  Notice — PromSssory  notes 
— Misapplication  of  proceeds.]  —  A  party 
dealing  with  an  agent  is  put  ui>on  inqniiy 
to  ascertain  the  extent  of  his  powers,  and 
when  his  authority  to  si^n  cheques  or  notes 
is  limited  '*to  a  certain  business,"  his  prin- 
cipal is  not  liable  for  those  given  or  sab- 
scribed  by  him  and  of  which  he  has  mis- 
applied the  proceeds.  Cf.  La  Oranda  Her- 
manos  y  Ca.  v.  American  Electrical  d  So^ 
city  Manufacturing  Co.,  29  Que.  S.  C.  444; 
La  Bangue  du  Peuple  y.  Bryant,  17  Que.  L. 
R.  103.  Vigaud  v.  De  Werthemer,  30  Qat. 
S.  C.  229. 

limitation  —  Pou>€r  to  borrow  money 
— Notice  to  third  pcr^oiw.l— Contracts  of 
agency  are  construed  strictly,  and  third 
parties  dealing  with  agents  are  put  upon 
inquiry  to  ascertain  the  extent  of  their  pow- 
ers. The  appointment  of  an  asent  to  effect 
sales  with  in«tmc'ions  to  deposit  the  pro- 
ceeds in  a  bank  and  to  draw  cheques  against 
the  same  for  running  expenses  only,  gives 
him  no  power  to  borrow  money.  Hence,  do 
action  will  lie  against  a  foreign  company 
for  the  amount  of  a  draft  accepted  throogh 
their  local  manajser,  with  the  above  limited 
powers,  for  a  loan  of  money,  from  which 
they  are  not  proved  to  have  derived  any 
benefit.  GrandHa,  Hermanos  y  Ca.  v.  Ameri- 
tan  Electrical  <t  Novelty  Manufacturing  COk, 
29  Que.  S.  C.  444. 

Limitation  —  Third  parties  put  upon 
inquiiy — Liability  of  principal — Funds  mit- 
applied  by  agent.] — ^A  party  dealing  with  an 
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agent  is  put  upon  inquiry  to  ascertain  the 
extent  of  his  powers,  and  when  his  anthop- 
ity  to  sign  notes  or  cheques  is  limited  '*to 
a  certain  business,*'  his  principal  is  not 
liable  for  those  given  or  subscribed  by  him 
oatside  that  business,  and  of  which  he  has 
misapplied  the  proceeds.  Cf.  Chranda  Her- 
mano9  Co,  y.  American  Electrical  d  Nov- 
elty Manufacturing  Co^,  29  Que.  S.  C.  444. 
Vigaud  v.  De  Werthemer,  35  Que.  S.  C.  436, 
6  B.  L.  R.  173. 

Mining  property  —  Commission  paid 
by  vendors  to  broker  for  introduction  to 
punshaser — Services  subsequently  rendered 
by  broker  to  purchaser — ^Remuneration  by 
transfer  of  ^  share  in  property — Action  by 
vendors  against  broker  to  recover  value  of 
share.     Green  v.  MicfUe,  12  O.  W.  R.  210. 


property  —  Negotiations  for 
purchase  —  Aeent  a  member  of  purchasing 
syndicate  —  No  contract  made  —  Subsequent 
contract  through  another  agent — Introduc- 
tioo  by  plaintiff.  Murray  v.  Craig,  11  O. 
W.  R.  265. 

Misrepresentation  by  contract  made 
in  name  of  principal — Repudiation  by 
principal — Money  paid  to  agent  by  person 
with  whom  contract  made  —  Right  to  re- 
cover.]— ^The  defendant,  as  agent  of  persons 
in  Manitoba,  was  authorised  by  them  to  sell 
a  block  of  land  in  Saskatchewan  for  $37,000 
cash.  He  made  an  agreement  with  the  plain- 
tiff, which  was  reduced  to  writing  and  signed 
by  him  as  agent  on  behalf  of  the  owners, 
to  sell  the  lands  to  the  plaintiff  for  $37,000, 
of  which  $1,000  was  to  be  cash,  and  the 
balance  was  to  be  paid  in  a  foreign  country 
upon  the  delivery  to  a  bank  there  of  trans- 
fers and  duplicate  certificates  of  title.  The 
cash  payment  was  made  to  the  defendant. 
The  owners,  on  being  advised  of  the  terms 
of  sale,  refused  to  ratify  the  contract,  taking 
the  position  that  the  defendant  had  no  au- 
thority to  enter  into  such  a  contract.  The 
plaintiff  insisted  upon  the  performance  of 
the  contract  in  its  entirety  or  not  at  all, 
and  the  sale  fell  through.  The  plaintiff  then 
brought  this  action  for  money  had  and  re- 
ceived : — Held,  treating  the  action  as  one  of 
recoYery  of  the  money  because  of  misrepre- 
sentation on  the  part  of  the  defendant  as 
to  his  authority  to  enter  into  the  contract, 
or  for  damages  for  breach  of  the  contract 
of  warranty  implied  from  the  act  of  the 
agent  in  entering  into  such  a  contract,  that 
the  defendant  had  in  fact  exceeded  hia  au- 
thority, and  that,  by  entering  into  and  sign- 
ing the  agreement  of  sale,  he  had  repre- 
sented to  th^  nlaintiff  that  he  had  the  author- 
ity of  his  principals  to  the  extent  repre- 
sented by  the  agreement,  and  the  plaintiff 
was  entitled  to  recover  from  him  $1,000. — 
Cherry  v.  Colonial  Bank  of  Australasiat 
L.  R.  3  P.  G.  24.  and  Beattie  y.  Lord  Ebury, 
L.  R.  7  H.  L.  102.  followed.  McManua  V. 
Porter  (1910),  15  W.  L.  R.  269. 

lOflrepresentation  of  antbority  by 
agent  —  Contract  for  sale  of  land—Personal 
habUiiy  —  Damages.  — 1.  An  agent  who,  by 
misrepresentation  of  his  authority,  procures 
a  person  to  enter  into  an  agreement  with  his 
principals  for  the  purchase  of  land,  will  be 
personally  liable  to  the  intending  purchaser 
for  damages  in  an  action  for  specific  perform- 


ance against  himself  and  his  principals,  if 
they  afterwards  repudiate  the  agreement  and 
prove  that  the  agent  had  no  authority  to 
bind  them.  2.  In  such  a  case,  the  plaintiff  is 
entitled  not  only  to  the  expenses  actually  in- 
curred, but  also  to  the  loss  of  the  profit  he 
would  have  made  if  the  bargain  had  been 
carried  out.  Maneer  v.  Sanford,  24  C.  L.  T. 
70,  13  Man.  L.  R.  181. 

Notary  —  Authority  to  receive  moneys 
of  client  —  Inference,] — ^The  authority  of  a 
notary  to  receive  funds  due  to  his  client  can- 
not be  inferred  from  the  fact  that  he  has  the 
documents  under  which  the  funds  were 
invested,  nor  from  the  fact  that  he  is  author- 
ised to  receive  the  interest,  nor  that  he  is  in 
general  the  client's  man  of  business.  Qervois 
V.  McCarthy,  14  Que.  K.  B.  420. 

Partnership  in  insurance  business — 

^ale  of  money  orders  —  Father  and  son  — 
Holding  out  as  a  firm  by  son  —  LiabiUty  of 
father,] — Plaintiffs  brought  action  to  recover 
$1,395.13  and  interest,  being  the  amount  of 
certain  money  orders  alleged  to  have  been 
drawn  by  John  Maughan  &  Son  as  agents 
for  plaintiffs,  and  also  indemnity  in  respect 
of  another  order  not  accounted  for.  Defend- 
ant John  Maughan  denied  any  agency  for 
plaintiff  either  by  him  or  his  firm,  and  as- 
serted that  the  agency,  if  any,  was  with  his 
son  individually,  and  also  denied  that  the 
son  was  a  member  of  the  firm  or  had  any 
right  to  sign  the  name  of  John  Maughan  & 
Son.— -At  trial  Riddell,  J.,  dismissed  the  ac- 
tion.— Divisional  Court  reversed  RiddelL  J., 
and  entered  judgment  against  both  defend- 
ants with  costs. — Court  of  Appeal  reversed 
Divisional  Court  and  restored  judgment  of 
Riddell,  J.  Action  dismissed  with  costs, 
Meredith,  J.A.,  dissenting.  Dom,  Emp,  Co,  V. 
Maughan  d  Son  (1910),  16  O.  W.  R.  621. 
21  O.  L.  R.  510.  1  O.  W.  N.  1031. 

Payment  made  to  agent  for  speoiile 
purpose  —  Misapplication  —  Negligence  — 
Liability  of  gratuitous  agent — Work  of  skill] 
— ^When  plaintiff  was  going  away  he  left  an 
agreement  for  the  purchase  of  a  lot  with  the 
defendant,  a  real  estate  agent.  The  defendant 
made  a  payment  under  it  which  was  repaid 
by  plaintiff.  Defendant  had  paid,  however, 
the  wrong  party:  —  Held,  that  there  was 
gross  negligence.  Judgment  for  plaintiff. 
Worsley  v.  Brunton  (1909),  12  W.  L.  R. 
531. 

Peroentase  rate  —  On  what  amount 
commiftsion  payable  —  Change  of  purchaser 
— Continued  transaction,"^  —  M.,  owner  of 
mining  lands,  agreed  to  give  G.  a  commission 
for  effecting  a  sale  thereof.  G.  introduced  a 
purchaser  to  M..  and  a  contract  for  sale  of 
the  lands  to  said  purchaser  was  executed. 
This  was  replaced  by  a  later  contract,  by 
which  the  sale  price  was  reduced  in  con- 
sideration of  an  incumbrance  on  the  property 
being  paid  off  by  the  purchaser,  who  borrowed 
the  money  for  the  purpose,  and  assigned 
his  interest  in  the  contract  to  the  lender, 
also  signing  a  release  in  favour  of  M.  of  any 
claim  against  him  on  the  contracts.  M.  after- 
wards sold  the  mining  lands  to  a  person 
buying  for  the  lenders  of  the  money  to  pay 
off  the  incumbrance.  In  an  action  by  G. 
for  his  commission: — Held,  that  he  was  en- 
titled to  the  commission  on  the  full  amount 
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received  for  the  land  as  finally  sold. — Heldf 
also,  that  the  sale  of  the  land  was  not  a 
transaction  independent  of  the  contract  with 
the  purchaser  introduced  by  G.,  but  was  a 
continuance  thereof.  —  Judgment  appealed 
from.  Cavanagh  v.  Olendinning,  10  O.  W. 
R.  476.  affirmed ;  Davies,  J.,  dissenting. 
Olendinning  y.  Cavanagh,  40  S.  C.  R.  414. 

Pledge  credit  of  priaeipal  —  Adver- 
tising contract  —  Manager  of  hotel — Osten- 
sible authority  —  Liability  of  proprietor  — 
Correspondence  —  Conflict  of  gjpidence  — 
Credibility  of  witnesses.  JJ.  W.  Kaston  d 
Sons  Advertising  Co.  v.  Coleman^  6  O.  W. 
R.  791.  11  O.  L.  R.  262. 

Power  of  attorney  —  Authorisation  of 
action  —  Delay  in  production,] — 1.  The  at- 
torney appointed  by  a  non-resident  plaintiff 
must  be  a  resident  of  the  Province  of  Que- 
bec, and  not  a  person  only  temporarily 
present  therein.  2.  It  must  appear  that  the 
plaintiff,  or  his  attorney,  has  authorised  the 
institution  of  the  suit.  3.  An  action  will  not 
be  dismissed  on  account  of  plaintiffs  failure 
to  produce  a  proper  power  of  attorney,  if  he 
has  shewn  willingness  to  comply  with  the 
order  of  the  Court,  but  an  additional  delay 
will  be  granted  to  him.  Glasgow  and  Mont- 
real Atihesios  Co,  v.  Canadian  Asbestos  Co,, 

5  Que.  P.  R.  20. 

Power  of  attorney  —  Its  sufficiency  to 
take  proceedings  —  C,  P,  177  (7).]  —  A 
power  of  attorney  by  which  a  party  "est 
autoris^  ft   administrer   ses    proprl6t6s    .     . 

6  les  vendre  pour  le  priz  et  aux  conditions 
qn'il  jugera  &  propos,  enfin  ft  faire  tout  ce 
qu'il  pourrait  faire  lui-meme  s'il  6tait  per- 
sonnellement  present,"  include  not  only  the 
power  to  collect  the  rental  due.  but  also  the 
taking  of  such  proceedings  as  may  be  neces- 
sary to  force  the  debtor  to  pay  the  same. 
Furois  Y,  Lahadu  (1909),  11  Que.  P.  R. 
233. 

Proenrins  pnreliaser  —  Agreement  en- 
tered into  —  Misrepresentations  —  Promis- 
sory note  in  lieu  of  cash  payment  —  Mistake 
in  written  agreement.  McCuish  v.  Cook,  9 
W.  L.  R.  304. 

Proonrins  purehaaer  ready  and  will- 
ing to  esLTTj  out  the  pnrehase — Pur- 
chaser not  complying  with  vendor's  condition 
as  to  deposit  with  bank  —  Deposit  actually 
made  but  so  as  to  be  withdrawable  at  pur- 
chaser's option  —  Refusal  of  vendor  to  com- 
plete —  Agent  not  entitled  to  commission. 
Yates  V.  Reser,  7  W.  L.  R.  848. 

Promissory  notes  —  Authority  of  agent 
— Husband  acting  for  toife,] — Where  a  wife 
separated  as  to  property  is  carrying  on  busi- 
ness as  a  trader,  and  the  husband  is  acting  as 
her  manager  under  a  general  power  of  attor- 
ney, the  wife  is  liable  to  bond  fide  holders, 
for  value,  of  negotiable  instruments  signed 
or  indorsed  by  the  husband  for  the  purposes 
of  such  bu<7iness,  and  particularly  where  there 
is  no  pretension  that  the  husband  appropri- 
ated to  his  own  use  any  part  of  the  funds 
obtained  on  such  negotiable  instruments. 
Quebec  Bank  v.  Jacobs,  23  Que.  S.  C.  167. 

Pnrehafle  of  Itone  by  af^ent — Ratifi- 
cation,} —  Defendant  employed  R.  to  drive 


some  persons  into  the  countiy.  One  of  the 
horses  was  injured  and  R.  obtained  a  horse 
from  the  plaintiff  giving  a  memorandum  tint 
$140  would  be  paid  for  it:— Held,  in  action 
for  price  of  horse,  that  no  completed  sale 
nor  ratification  by  defendant.  L'HirandeUe 
V.  Taft,  10  W.  li.  R.  398. 

Pnrekafler    not    f  onnd   by    asv>t  — 

Contract  for  payment  of  commission — Sale 
effected  at  lower  price  —  Assistance  in  dos- 
ing sale  —  Remuneration — Quantum  meruit, 
Munroe  v.  Bdschel  (Sask.).  8  W.  U  R.  63, 
846. 

Ratifloation  —  Conflicting  evidence  — 
Reversing  finding  of  trial  Judge,] — The  de- 
fendant, the  owner  of  a  summer  resort  hotel, 
engaged  a  person  to  manage  and  conduct  it 
for  a  season,  agreeing  that  the  latter  should 
have  the  entire  control  and  management  of 
the  hotel.  Out  of  the  gross  receipts  15  per 
cent  was  to  be  paid  to  the  defendant  for 
rent,  and  all  profits  were  to  be  equally 
divided: — Held,  that  a  contract  for  adver- 
tising the  hotel  was  within  the  scope  of  the 
manager's  authority  as  agent  for  the  defend- 
ant, and  that  the  defendant  was  bound  by 
it. — Held,  also,  upon  conflicting  evidence,  re- 
versing the  finding  of  the  trial  Jadge,  that 
the  contract  was  in  fact  authorised  or  rati- 
fied by  the  defendant.  —  Per  Boyd.  C: — 
Where  two  witnesses  of  apparently  equal 
credibility  contradict  each  other  as  to  par- 
ticular statements  or  conversations,  acwpt- 
ance  should  be  given  rather  to  one  who  re- 
members what  happened  than  to  one  who 
denies,  probably  because  he  does  not  remem- 
ber. Another  rule  for  dealing  with  such  con- 
flicts of  evidence  is,  to  consider  what  £tcts 
are  beyond  dispute  and  to  examine  which  of 
the  two  accounts  in  conflict  best  accords 
with  those  facts  according  to  the  Ordinary 
course  of  human  affairs  and  the  usual  habits 
of  life  or  business.-— Judgment  of  Street,  J., 
reversed.  H,  W.  Kastor  d  Sone  Advertisittf 
Co,  V.  Coleman,  11  O.  L.  R.  262,  6  O.  W. 
R.  791. 

Sale  of  soods  by  ageat  —  Vidletum  o/ 
authority  —  Notice  to  purchaeer  —  Bone 
fides  —  Factors  Act,] — ^D.  was  intrusted  by 
the  plaintiffs  with  carriages  for  sale,  under 
an  agreement  in  writing  by  which  he  was 
authorised  to  sell  only  to  responsible  per- 
sons, and  by  which  it  was  provided:  ** Notes 
of  the  purchaser  only  will  be  taken  for  goodt 
in  this  contract;  old  machines,  horses,  or 
trades  of  any  kind  are  entirely  at  the  ri^  of 
agents,  and  they  will  be  held  strictly  respon- 
sible for  all  such  notes.'*  D.  disposed  of  tvo 
of  the  carriages  to  the  defendant,  taking  for 
one  goods  to  be  supplied  out  of  the  defend- 
ant's shop  for  the  use  of  his  (D.'s)  family, 
and  for  the  other  cash  and  a  waggon  of  the 
defendant's.  In  an  action  by  the  plaintifF 
for  a  return  of  the  carriages  or  the  value, 
the  jury  found  that  the  defendant  had  bo 
notice  or  knowledge  that  D.  had  no  authority 
to  dispose  of  the  carnages  in  the  way  he  did ; 
that  the  defendant  did  not  know  or  betieve 
that  D.  was  merely  an  agent,  but  believed 
he  was  the  owner  and  had  no  reason  to  sup- 
pose he  was  an  agent.  The  Court  directed 
a  new  trial : — Held,  inter  olta.  that  the  pro- 
visions of  the  Factors  Act  were  inapplicable. 
Macnutt  v.  Hhaffner,  34  N.  S.  R.  402. 
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Sale  of  horse  —  Wrongful  detention  by 
parchaser  as  against  principal  —  Damages. 
JordUon  V.  Ross  (N.W.P.),  6  W.  L.  R.  388. 

Sale  of  land  —  Authority  of  agent  — 
Price  of  sale  —  Specific  performance.] — M., 
owner  of  an  undivided  three-quarter  interest 
in  land  at  Sault  Ste.  Marie,  telegraphed  to 
her  solicitor  at  that  place :  **  Sell,  if  possible, 
writing  particulars;  will  give  you  good  com- 
mission.'* C.  agreed  to  purchase  it  for  $600, 
and  the  solicitor  telegraphed  M. :  '*  Will  you 
sell  three-quarter  interest,  sixty-seven  acre 
parcel,  Korah,  for  six  hundred,  hard  cash, 
balance  year?  Wire  stating  commission."  M. 
replied:  **  Will  acept  offer  suggested.  Am 
writing  particulars;  await  my  letter."  The 
same  day  she  wrote  the  solicitor :  "  Telegram 
received.  I  will  accept  $600;  $300  cash  and 
$300  with  interest  at  one  year.  This  pay- 
ment I  may  say  must  be  a  marked  cheque 
at  par  for  ^00,  minus  your  commission,  $15, 
and  balance  $300  secured."  The  property 
was  incumbered  to  the  extent  of  over  $300, 
and  the  solicitor  deducted  tnis  amount  from 
the  purchase  money,  and  sent  M.  the  balance* 
which  she  refused  to  accept.  He  also  took 
a  conveyance  to  himself  from  the  former 
owner,  paying  otE  the  mortgage  held  by  the 
latter.  In  an  action  against  M.  for  specific 
performance  of  the  contract  to  sell: — Heldj 
affirming  the  judgment  of  the  Court  of  Ap- 
peal (6th  November,  1901).  that  the  only 
authority  the  solicitor  had  from  M.  was  to 
sell  her  interest  for  $585  net,  and  the  at- 
tempted sale  for  a  less  sum  was  of  no  effect. 
— Held,  further,  that  the  conveyance  to  the 
solicitor  by  the  former  owner  was  for  M.'s 
benefit  alone.  Clergue  v.  Murray,  22  C.  L. 
T.  354.  32  S.  C.  R.  450. 

Sale  of  land  —  Authority  to  make  con- 
tmet  —  Specific  performance,} — ^The  defend- 
ant gave  a  real  estate  agent  the  exclusive 
right,  within  a  stipulated  time,  to  sell,  on 
commission,  a  lot  of  land  for  $4,270  (the 
price  being  calculated  at  the  rate  of  $40  per 
acre  on  its  supposed  area),  an  instalment  of 
$1,000  to  be  paid  in  cash,  and  the  balance, 
secured  by  mortgage,  payable  in  four  annual 
instalments.  The  agent  entered  into  a  con- 
tract for  sale  of  the  lot  to  the  plaintiff  at 
$40  per  acre,  $50  being  deposited  on  account 
of  the  price,  the  balance  of  the  cash  to  be 
paid  **on  acceptance  of  title,"  the  remainder 
of  the  purchase  money  payable  in  four  oon- 
secative  yearly  instalments,  and  with  the 
privilege  of  "  paying  off  the  mortgage  at  any 
time."  This  contract  was  in  form  of  a  re- 
ceipt for  the  deposit  and  signed  by  the  broker 
as  agent  for  the  defendant: — Held,  affirming 
the  judgment  appealed  from  (15  Man.  L.  R. 
205,  1  W.  L.  R.  417),  that  the  agent  had 
not  the  clear  and  express  authority  necessary 
to  confer  the  power  of  entering  into  a  con- 
tract for  sale  binding  upon  his  principal — 
Held^  further,  that  the  term  aUowing  the 
privilege  of  paying  off  the  mortgage  at  any 
time  was  not  authorised  and  could  not  be 
enforced  against  the  defendants.  Qilmour  v. 
Simon,  26  C.  L.  T.  456,  37  S.  C.  R.  422. 


of  land  —  Contract — Statute  of 
Frauds  —  Evidence  —  Vendor  and  purchas- 
er —  Specific  performance  —  Appeal  — 
Findings  of  Judge.] — 1.  Although  an  agent 
for  the  sale  of  land,  having  only  an  oral 
authority  from  the  owner,  may  sign  for  him 


a  contract  of  sale  of  the  land  which  will  be 
binding  under  the  Statute  of  Frauds,  yet,  if 
disputed,  the  evidence  of  the'  agent  should 
not  be  accepted  as  sufficient  proof  of  such 
authority  without  corroboration,  unless  It  is 
of  the  clearest  and  most  convincing  kind  and 
such  as  bears  overwhelming  conviction  on  its 
face.  2.  The  authority  ordinarily  conferred 
upon  a  broker  employed  in  the  sale  of  land 
is  limited  to  the  duty  of  finding  a  purchaser 
ready  and  willing  to  buy  the  property  at  the 
named  price  and  on  specified  terms  and  to 
introduce  him  to  his.  principal ;  and,  without 
a  clear  and  express  provision,  such  authority 
does  not  warrant  the  agent  in  signing  a  con- 
tract of  sale  so  as  to  bind  the  principal.  3. 
Where  the  owner  has  authorised  his  agent 
to  sell  on  terms  requiring  payment  of  $1,000 
cash,  this  will  not  authorise  him  to  sign  an 
agreement  of  sale  by  which  the  purchaser  is 
to  pay  the  money  *'  on  acceptance  of  title." 
4.  Although  accepting  the  findings  of  the  trial 
Judge  as  to  the  credibility  of  the  witnesses, 
the  Court  in  appeal  may  review  the  evidence 
and  reverse  the  decision  arrived  at  as  to  the 
legal  conclusions  to  be  drawn  from  the  ad- 
mitted facts.  Rosenhaum  v.  Belson,  [1900] 
2  Gh.  267.  commented  on  and  distinguished. 
Qilmour  v.  Simon,  15  Man.  L.  R.  206,  1  W. 
L.  R.  417. 

Serrloea  rendered — Purchaser  not  found 
by  agent  —  Negotiations  with  purchaser  — 
Implied  contract  —  Quantum  meruit,]  — 
Held,  that  when  the  principal  lists  lands 
with  an  agent,  and  communicates  to  such 
agent  the  information  that  a  third  party  has 
been  inquiring  with  a  view  to  purchasing 
the  land,  and  as  a  result  of  such  information 
the  agent  opens  negotiations  with  such  third 
party,  but  fails  to  make  a  sale,  and  the  prin- 
cipal thereafter,  owing  to  the  neglect  or  in- 
ability of  the  agent  to  effect  a  sale,  opens 
negotiations  directly  with  the  third  party, 
and  effects  a  sale  at  substantially  the  price 
originally  listed  the  agent  cannot  be  said  to 
have  introduced  the  purchaser  or  so  assisted 
to  effect  a  sale  as  to  entitle  him  to  recover 
his  commission.  Thompson  y.  Milling,  8  W. 
L.  R.  622,  1  Sask.  L.  R.  150. 

Substantial  oompUanoe  with  au- 
thority —  Pleading  —  Amendment,] — ^A 
real  estate  agent  employed  to  find  a  pur- 
chaser for  land,  who  finds  a  purchaser  ready 
and  willing  to  purchase  upon  terms  which, 
although  not  identical  with  those  in  contem- 
plation at  the  time  of  his  employment  are 
satisfactory  to  the  owner,  is  entitled  to  com- 
pensation for  his  services,  notwithstanding 
that  no  sale  is  actually  made,  by  reason  of 
refusal  of  the  owner  to  sell  the  property  for 
reasons  unconnected  with  the  terms  of  pur- 
chase.— McKenzie  v.  Champion,  12  S.  0.  R. 
649,  followed. — ^emhle,  where  in  the  proposed 
vendor's  instructions  to  the  agent  there  is 
not  something  to  indicate  that  it  was  his  in- 
tention to  give  the  agent  authority  to  sell, 
it  will  be  inferred  that  the  authority  ex- 
tended only  to  finding  a  purchaser.  Boyle  v. 
Orassick,  6  Terr.  L.  R.  232,  2  W.  L.  R.  99, 
284. 

Transfer    of   land   by   asont   —  Em- 

ceeding  instructions  —  Notice  to  transferee 
of  condition  against  registration  —  Effect  of 
registration  —  Certificate  of  title  —  Cancel" 
lation  —  Security  for  advances  —  Fraud— 
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Costa.} — When  a  transfer  of  land  is  made  by 
a  principal  to  his  agent  to  enable  him  to 
secure  advances  of  money  but  upon  the  ex- 
press condition  that  it  shall  not  be  registered, 
and  such  transfer  is  subsequently  delivered 
to  a  third  party,  who,  with  notice  of  the 
condition,  advances  money,  if  such  third 
party  subsequently  causes  the  transfer  to  be 
registered  and  certificate  of  title  to  be  issued,, 
the  registration  and  certificate  will  be  set 
aside  at  the  suit  of  the  principal ;  but  the 
third  party  will  not  be  ordered  to  retrans- 
fer  the  property  to  the  principal. — Semhley 
that  he  is  entitled  to  hold  the  transfer  as 
security  for  his  advances. — Per  Beck.  J. — 
If  the  effect  of  the  transaction  be  that  the 
third  party  intended  to  make  the  advance 
only  if  given  a  transfer  without  conditions 
attached,  while  the  transferor  insisted  upon 
the  condition  against  registration,  there  was 
no  "  consensus  ad  idem;"  and  if  the  agent 
subsequently  procured  an  advance  and  de- 
livered the  transfer,  the  transferee  should  be 
ordered  to  deliver  up  the  transfer  to  the 
principal ;  but,  in  the  special  circumstances 
of  this  case,  the  transferee  was  entitled  to 
retain  them  as  security. — Where  charges  of 
fraud  are  made,  rather  as  a  conclusion  of  law 
from  the  facts  stated,  than  as  a  direct  state- 
ment of  facts,  though  the  Court  does  not 
make  an  affirmative  finding  of  fraud,  the 
plaintiff  will  not  be  deprived  of  costs,  at 
least  when  as  in  this  case,  there  is  evidence 
to  indicate  that  the  actions  of  the  defend- 
ant (in  registerioff  the  transfer,  etc.),  caused 
damage  to  the  plaintiff.  Beere  v.  Iforthem 
Bank,  7  W.  L.  R.  432.  1  Alta.  L.  R.  228. 


4.  Rights  and  Liabilitieb    of   Pbingipal 
AND  Agent  as  Against  Thibd  Pkbsons. 

Action  by  prinoipal  for  price  of 
goods  sold  —  Agent  holding  htmself  out 
as  principal  —  8et-oif  of  agenfs  debt,] — 
When  the  buyer  of  goods  from  an  agent 
knows  that  the  person  he  is  dealing  with  is 
only  an  agent,  he  cannot  set  off  a  daim 
against  the  agent  in  an  action  by  the  princi- 
pal for  the  price  of  the  goods,  although  the 
ownership  of  the  goods  may  have  been  trans- 
ferred to  another  principal  before  he  bought 
and  without  his  knowledge.  So  far  as  the 
claim  of  set-off  is  concerned,  it  is  immaterial 
whose  agent  the  buyer  thought  him  to  be. — 
Boulton  Y.  Jones,  2  H.  &  N.  564.  distin- 
guished. Wood  V.  John  Arhuthnot  Co.,  4 
W.  L.  R.  305,  16  Man.  L.  R.  320. 

Breaeli  of  duty  lnj  agent  —  Interest 
in  purchase  of  principalis  lands  intrusted  to 
agent  for  sale  —  Non-disclosure  —  Resale 
at  profit  —  Liability  to  account  to  princi- 
pal!)— The  defendant  B.,  an  estate  agent, 
was  authorised  by  the  plaintiff  to  sell  for 
him  225  acres  of  land  for  the  best  price  ob- 
tainable, but  not  less  than  $30  per  acre,  B. 
.  to  receive  a  commission.  On  the  3rd  March, 
1906,  or  later,  B.  sold,  or  pretended  to  sell, 
the  land  for  the  plaintiff  to  the  defendant  O. 
at  $35  per  acre,  B.  and  the  defendant  M. 
haying  between  them  a  half  interest  with  C. 
in  the  purchase.  The  purchase  was  com- 
pleted and  the  land  transferred  to  C,  and 
on  the  8th  August,  1906,  the  defendant  be- 
came the  purchaser  from  C.  at  $125  per 
acre.     The  facts  were  not  disclosed  to  the 


plaintiff,  and  he  did  not  know  that  B.  and 
M.  had  an  interest  with  C.  until  after  the 
sale  to  D. : — Held,  that  the  plaintiff  was  en- 
titled as  against  B.,  C.  and  M.,  to  the  profiti 
derived  from  the  sale  to  D. — No  agent  will 
be  permitted  to  enter  into  any  transactioa 
in  which  he  has  a  personal  interest  in  con- 
flict with  his  duty  to  use  his  best  endeavoon 
to  promote  the  interests  of  the  principal,  ex- 
cept with  the  consent  of  the  principal  gives 
after  all  the  material  circumstances  and  the 
exact  nature  and  extent  of  the  Interest  of  the 
agent  have  been  fully  disclosed.  Pommerenks 
V.  Bate  (1910),  13  W.  L.  R,  248»  3  Saak. 
L.  R.  51. 

Company  —  liability  of— Holding  out  of 
person  as  general  manager  —  Costa.  Davis 
V.  Rideau  Lake  Navigation  Co^  1  O.  W.  B. 
229. 

Oontraot  — Mandatory  —  Account  — 
Salary  —  Condition  precedent,'} — ^Where  a 
person  agrees,  in  consideration  of  a  fixed 
monthly  salary,  to  obtain  custom  and  bosi- 
neSB  in  Montreal  for  a  firm  of  broken  in 
New  York,  and,  for  that  purpose,  is  consti- 
tuted and  holds  himself  oat  to  the  pabUc  as 
their  representative,  the  contract  between 
them  is  one  of  mandate  rather  than  of  leiae 
and  hire  of  work,  and  the  obligation  arisei 
from  it  for  the  mandatoiy  to  accoant  to  his 
principal,  as  provided  in  Art.  1713,  C.  C. 
This  obligation  is  a  condition  precedent  to 
the  exercise  by  the  mandatory  of  the  ri^t 
to  bring  suit  for  wages  or  salary.  Violett  t. 
Seaiton,  14  Que.  K.  B.  360. 

Ejceoution  against  agent  —  Seizmrs  o/ 
ffoods  intrusted  for  saie — Fraud — Skerif.}^ 
On  the  evidence  it  was  found  that  an  ar- 
rangement, between  merchants  and  an  insol- 
vent person,  against  whom  there  were  an- 
satisfied  judgments — ^whereby  the  former  snp- 
plied  the  latter,  as  their  agen^  with  goods 
to  be  exchanged  with  Indians  for  furs,  which 
were  to  be  delivered  for  sale  to  the  mer- 
chants,  who  were  to  retain  from  the  proceeds 
of  the  sale  of  the  furs  the  invoice  price  «< 
the  goods,  plus  10  per  cent,  thereon  and  2% 
per  cent,  of  the  selling  price  of  the  fors,  the 
agent  petting  all  further  profit  as  bis  fe> 
muneratlon — was  established  as  aginst  Oe 
defence  that  it  was  an  arrangement  in  fraud 
of  the  agent's  creditors :  and  it  was  held,  tihat 
such  an  arrangement  was  legal,  and  that 
therefore  the  merchants  were  entitled  to  dam- 
ages against  the  deputy  sheriff,  who  had  soied 
some  furs  comprised  in  the  agreement  onder 
an  execution  against  the  agent.  MaeDmmdl 
V,  RoberUon,  1  Terr.  L.  R.  43a 


Fraud  and  misrepresentation  sf 
both  principal  and  agent — Reseiniem  of 
contract  —  Common  intention  —  PracHee-' 
Parties  to  action — Amendment  of  phmMngs.) 
— Co-owners  who  are  not  partners  may  ae»- 
erally  maintain  action  against  a  Tendor  fflr 
rescission  of  a  contract  of  sale  on  the  groond 
of  fraud  and  misrepresentation  wherel^  tbej 
were  induced  to  purchase,  and  all  other  c^* 
owners  are  not  necessary  parties  to  the  ac- 
tion. The  fact  of  the  defendants  having 
changed  their  position  by  paying  over  to  a 
third  party  money  received  ptusaant  to  the 
contract  which  it  is  sought  to  rescind,  wiH 
not  affect  the  plaintiiTB  right  to  rescind,  if 
such  payment  over  was  not  in  tact  parsnaat 
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to  the  contract.  Where  a  contract  is  in- 
duced by  false  representation  of  an  agent, 
proof  of  knowledge  of  authorisation  of  such 
representation  on  the  part  of  the  principal  is 
not  necessary  to  rescind  the  contract.  Mil- 
bum  V.  WiUon,  31  S.  G.  R.  481,  followed. 
Where  a  principal  and  his  agent  are  both 
guilty  of  fraud,  and  obtain  money  by  fraud, 
judgment  will  be  given  against  them  both  to 
recover  the  amount.  Evans  V.  MacMicking 
(1909),  2  Alt  L.  B.  5. 

Inrarance  Agent  —  Agreement  to  give 
notice  of  further  insurance  —  OmUaion  — 
Liability  —  Chratuitous  undertaking — Man- 
date.]— ^The  defendant,  a  general  insurance 
agent,  undertook  gratuitously  to  have  an 
additional  $500  policy  placed  on  the  property 
of  the  plaintiffs;  and,  before  completion  of 
this  transaction,  he  also  undertook,  at  the 
plaintiffs*  request,  to  notify  the  companies 
already  holding  policies,  of  the  additional 
insurance,  as  was  required  under  their  poli- 
cies. A  loss  occurred  and,  owing  to  the  de- 
fendant having  failed  to  give  such  notice, 
the  plaintiffs  were  placed  in  the  power  of 
the  insurance  companies  and  had  to  accept 
$1,000  less  than  they  otherwise  would  have 
received : — Held,  that  the  transaction  was  one 
of  mandate.  If  the  defendant  had  not  en- 
tered upon  the  execution  of  the  business  in- 
trusted to  him,  he  would  have  incurred  no 
liability,  but,  having  undertaken  to  perform 
a  voluntary  act.  he  was  liable  for  negligently 
performing  it  in  such  a  manner  as  to  cause 
losB  or  injury  to  the  plaintiffs.  Coggs  V.  Ber- 
nard, 1  Sm.  L.  G.  182:  Judgment  of  Lount, 
J.,  4  O.  L.  R.  541.  22  G.  L.  T.  872.  1  O. 
W.  R.  554.  affirmed.  Bawter  v.  Jones,  23 
C.  L.  T.  258,  6  O.  L.  R.  360.  2  O.  W. 
R.  573. 

Insnraiice  as^nt  —  Breach  of  duty  — 
Neglect  to  insure  —  Damages  —  Amend- 
ment.1 — The  defendant,  who  was  the  agent 
of  a  fire  insurance  company,  was  applied  to 
by  the  plaintiff  for  an  insurance  upon  certain 
buildings.  The  defendant  filled  out  a  form 
of  application,  which  was  signed  by  the 
plaintiff's  uncle  and  guardian,  and  received 
the  premium,  but  neglected  to  insure.  The 
baildings  having  been  burnt,  the  plaintiff 
waa  held  by  the  trial  Judge  entitled  to  re- 
ooTcr  their  value  as  damages.  But  his  de- 
cision was  reversed  by  the  full  Gourt.  which 
held  that  the  plaintiff's  case  was  not  proved ; 
that  at  most  it  was  proved  that  the  defendant 
waa  to  forward  the  application  to  a  loan 
oompany,  the  holders  of  a  mortgage  on  the 
premises  in  question,  and  that  the  company 
were  to  be  expected  to  apply  for  the  insur- 
ance; and  an  amendment  to  make  that  case 
waa  refused.  Henry  v.  Beattie,  23  G.  L.  T. 
90,  250. 

Jmdcaieiit  obtained  against  agent — 

Election  —  Claim  to  rank  on  assets  of  com- 
pany —  Principal  in  winding-up  proceed- 
ings.} —  The  Bank  of  Hamilton  made  ad- 
vances to  G.  trading  under  the  name  of  M. 
Oompany  and  T.  Gompany, « both  unlimited 
companies.  G..  without  the  bank's  know- 
ledge, assigned  her  interests  to  an  incorpor- 
ated company,  taking  fully  paid-up  stock 
therefor.  The  bank  continued  to  make  ad- 
vances to  G.  L.,  to  whom  the  bank  assigned 
their  claim,  sued  G.  and  the  two  unlimited 
companies  and  obtained  judgment.     On  the 


winding-up  of  the  incorporated  company  L. 
sought  to  rank  .as  a  creditor : — Held,  that  he 
could  not,  having  elected  to  sue  G.  Re  To- 
ronto Cream  and  Butter  Co,,  Ltd.,  Luoton's 
Case,  13  O.  W.  R.  673. 

Iiiablllty  of  agent  far  priee  ef  gooda 
anpplied  to  principal  —  Gredit  given  to 
agent  —  EiStoppel  —  Gompany  —  Partner- 
ship. Starr  M.  Co.  v.  Spike,  40  N.  S.  R. 
627. 

Moneys  advanced  by  bank  to  agent 

— Liability  of  principal  —  Evidence — Auth- 
ority of  agent  —  Letter  —  Gonstruction  — 
Burden  of  proof.  Merchants  Bank  y.  Ster- 
ling, 7  O.  W.  R.  67.  741. 

Possession  of  goods  —  **Intrusted^*  — 
Estoppel.] — ^A  limited  meaning  is  to  be  given 
to  the  term  "agent"  as  used  in  R.  S.  0. 
c.  150.  It  is  to  be  restricted  to  mercantile 
agents,  and  does  not  include  every  one  who 
may  act  and  who  has  possession  of  the  pro- 
perty. An  agent  within  the  Act  must  be  one 
who  is  intrusted  with  the  possession  as  agent 
for  sale  in  a  mercantile  transaction,  or  for 
a  purpose  connected  with  the  sale  of  the 
property : — Held,  that  an  agent  who  had  ob- 
tained possession  of  certain  lumber  from  the 
master  of  a  vessel  without  authority  from 
the  owner,  was  not  intrusted  with  the  pos- 
session, and  the  owner  was  entitled  to  re- 
cover the  price  against  the  purchaser,  al- 
though the  latter  had  paid  the  agent.  Moshier 
V.  Keenan,  20  G.  L.  T.  629,  31  O.  R.  658. 

Proof  of  ageney  —  Indemnity.]  — 
Whenever  persons  assume  the  character  of 
duly  authorised  agents,  they  must  prove  their 
agency  or  indemnify  third  parties  against 
the  consequence  of  its  absence.  LeteUier  v. 
Bovvin,  16  Que.  S.  G.  428. 

Pnrehaae  by  agent  of  land  for  prin- 
cipal —  Title  taken  in  agent*s  name  — 
Seizure  &y  creditor  of  agent  —  Opposition 
by  principal  —  Validity.] — ^An  agent  who 
buys  land  in  his  own  name,  and  has  the 
formal  title  thereto  vested  in  himself,  does 
not  acquire  the  property  in  and  right  there- 
to; and  an  opposition  entered  by  his  princi- 
pal to  the  seizure  of  the  land  by  virtue  of  a 
judgment  obtained  by  a  creditor  against  the 
agent,  is  well  founded.  Revillon  Brothers 
Limited  v.  Boivin,  15  Que.  K.  B.  314. 

Pnrehaae  of  gooda — Purchase  in  agent's 
name  —  Insolvency  of  agent  —  Claim  by 
curator. ]— Goods  bought  by  an  agent  for  his 
principals,  for  which  he  was  to  be  paid  a 
commission,  are  the  property  of  the  princi- 
pals even  when  bought  in  the  name  of  the 
agent.    In  re  Lemelin,  22  Que.  S.  G.  87. 

Sale  of  gooda  —  Payment  to  agent  of 
vendor  —  Forged  receipt  —  Warning,] — ^Th<5 
defendant  had  bought  goods  of  the  plaintiff 
through  an  agent  of  the  plaintiff  who  came 
to  the  defendant  to  take  an  order.  The  goods 
were  delivered  to  the  defendant  by  the  agent, 
accompanied  by  a  signed  invoice  of  the  plain- 
tiff, upon  which  was  written,  "  Pay  no  ac- 
count without  my  written  authority."  After- 
wards the  agent  of  the  plaintiff  came  to  col- 
lect the  amount  due  for  the  purchase,  and 
the  defendant  said  that  he  would  pay  him 
upon  an  order  or  receipt  of  the  plaintiff.  The 
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agent  came  back  with  an  account  receipted 
and  signed  with  the  name  of  the  plaintiff, 
and  the  defendant  paid  him.  The  signature 
of  the  plaintiff  was  forged,  and  the  agent 
was  not  authorised  to  receive  payment  of 
the  account: — Held,  that,  in  these  circum- 
stances, the  defendant,  having  been  warned 
not  to  pay  without  an  order  signed  by  the 
plaintiff,  should  have  assured  himself  that 
the  signature  jpresented  to  him  was  really 
that  of  the  plaintiff,  and  the  latter  was  en- 
titled to  recover  the  amount  of  the  account. 
Oirard  v.  Beauchemin,  18  Que.  S.  C.  111. 

Sale  of  goods  by  agent  —  Knowledge 
of  purchaser  —  8ale  for  account  of  princi- 
pal.]— A  sale  by  an  agent,  without  mention- 
ing his  position  of  agent,  of  an  article  which 
the  purchaser  knows  to  be  the  property  of 
the  principal,  is  regarded  as  made  for  the 
account  of  the  latter.  Pomerlau  v.  Maheu, 
31  Que.  S.  C.  1^. 

Siale  of  goods  by  agent  in  bis  own 
nanie  —  Recourse  of  principal  against  pur- 
chaser.] —  A  sale  of  goods  belonging  to  a 
principal,  made  by  the  agent  in  his  own 
name,  the  agent  receiving  the  price,  leaves 
the  principal  without  recourse  against  the 
purchaser,  even  when  the  principal  himself 
has  made  the  shipment  and  delivery  of  the 
goods  sold.  Huard  v.  Banville,  31  Que.  S. 
C.  27. 

Sale  of  goods  to  agent  —  Lialnlity  of 
principal  for  price  —  Evidence  —  Inference 
— Appeal  —  Reversal  of  judgment.] — Up  to 
the  1st  July,  1906,  the  defendant's  son,  J. 
G.  L.,  carried  on  a  meat  business  in  the 
firm  name  of  J.  Q.  L.  &  Co..  and  the  plain- 
tiffs supplied  goods  to  him  for  that  business. 
At  that  time  the  defendant,  who  was  the 
principal  creditor  of  J.  Q.  L.,  employed  one 
S.  to  manage  the  business  at  a  salary  of 
$75  a  month.  S.  afterwards  represented  to 
the  plaintiffs,  though  without  the  defendant's 
authority,  that  the  defendant  would  be  re- 
sponsible for  future  goods  supplied  for  the 
business,  and  that  he.  S.«  would  see  the  plain- 
tiffs paid,  and  he  then  ordered  more  goods, 
which  the  plaii^tiffs  supplied.  They,  how- 
ever, charged  these  goods  to  J.  G.  L.  &  Co., 
and  not  to  the  defendant.  The  defendant 
was  not  asked  by  the  plaintiffs  whether  he 
was  the  proprietor  or  not: — Held,  reversing 
the  decision  of  Dubuc,  C.J.,  6  W.  L^  R.  206, 
that  the  facts  did  not  warrant  the  inference 
that  the  business  had  been  in  fact  trans- 
ferred to  the  defendant  as  his  business,  or 
that  S.  had  any  authority  to  order  goods 
from  the  plaintiffs  on  the  defendant's  credit; 
and  that  the  defendant  was  not  liable.  Gor- 
don V.  Leary,  7  W.  L.  R.  533.  17  Man.  L. 
R.  383. 

Undisclosed  principal — Action  against 
agent  —  Election  —  Purchase  of  judgment — 
Equities  —  Notice.]  —  The  plaintiff  sold  a 
judgment  for  more  than  $9,(X)0  against  K. 
to  G.,  who  was  acting  as  agent  for  Mrs.  K., 
to  whom  he  at  once  assigned  the  judgment, 
and  received  $1,000  from  her  therefor;  G., 
by  bis  instructions  from  Mrs.  K.,  was  limited 
to  $1,000  as  the  purchase  price  of  the  judg- 
ment, but.  as  he  was  interested  in  the  archi- 
tect's commission  which  he  expected  to  re- 
ceive out  of  the  erection  of  a  building 
proposed  to  be  erected  on  the  land  against 


which  the  judgment  was  registered,  he  agreed 
to  pay  the  plaintiff  $1,000  in  cash  and  $500 
when  the  roof  of  the  building  was  completed 
or  at  the  latest  on  the  1st  January.  1903, 
and  he  also  agreed  to  enforce  the  judgment 
against  K.,  and  pay  the  plaintiff  half  the 
proceeds  he  received ;  his  agreement  with  the 
plaintiff  was  contained  in  two  writings,  one 
being  an  assignment  from  the  plaintiff  to 
G.  of  all  the  plaintiff's  rights  under  the  judg- 
ment for  $1,000,  and  the  other  containing 
the  additional  terms,  of  which  Mrs.  K.  was 
not  aware  when  she  bought  from  G. :  G. 
failed  to  pay  the  plaintiff  the  additional  $500, 
and  the  plaintiff  sued  for  it  in  a  Ooanty 
Court;  and,  although  the  fact  came  out  in 
evidence  during  the  trial  that  G.  in  buying 
the  judgment  had  been  acting  as  Mrs.  K-'s 
agent,  the  plaintiff  took  judgment  against 
G.  Subsequently  the  plaintiff  sued  G.  and 
Mrs.  K.  to  have  the  assignment  set  aside 
or  to  have  Mrs.  K.  declared  a  trustee  for 
the  plaintiff: — Held,  that  the  plaintiff  t^ 
taking  judgment  against  G.,  founded  upon 
his  promise  contained  in  one  of  the  docu- 
ments which  made  up  the  transaction,  elected 
to  treat  him  as  the  sole  principal,  and  that 
Mrs.  K.  bought  the  judgment  without  iny 
knowledge  of  the  agreement  between  the 
plaintiff  and  G..  and  so  was  not  bound  by  its 
terms.  Semisch  v.  Ouenther,  10  B.  C.  R. 
371. 

Undiselosed  prinidpal  —  Aotian  5f 
agent  —  Addition  of  principal  as  party  — 
Building  contract  —  Guarantee  —  Brmdt — 
Representation  as  to  ownership  —  Damages.] 
— ^A  husband  who  was  superintending  for  his 
wife  the  erection  of  a  building  on  her  prop- 
erty, after  correspondence  with  contractors 
in  which  the  building  was  referred  to  by 
them  as  "  your  building "  and  by  him  as 
"  my  building,"  took  a  guarantee  from  them 
that  **70ur  roof  will  remain  water-proof.* 
In  the  correspondence  and  contract  the  ex* 
pression  "  your  town  "  was  also  used  The 
wife  was  not  mentioned.  The  roof  proved 
defective.  In  an  action  by  the  husband  and 
wife  for  damages: — Held,  that  the  expres- 
sions employed  did  not  necessarily  imply  that 
the  husband  was  the  owner  of  the  roof  or 
the  building,  but  were  used  as  conveniently 
descriptive  of  the  matter  under  diacussioB, 
and  that  it  was  competent  for  the  wi&  to 
shew  that  he  was  her  agent,  and  to  recover 
damages  for  its  breach. — Held,  sJsa,  that  the 
husband,  not  being  either  a  party  or  privy  to 
t^e  contract,  could  not  recover  for  its  breadL 
Lucas  V.  de  la  Oour,  1  M.  &  S.  2N0.  and 
Humble  Y.  Hunter,  12  Q.  B.  310i  distin- 
guished. Ahhott  Y.  Atlantic  Refining  Co., 
22  C.  L.  T.  411,  4  O.  L.  R.  701.  1  O.  W. 
R.  701. 

Undisclosed  principal  —  AeUom  (y, 
for  price  of  goods  —  Addition  of  agent  st 
party  —  Amendment  —  Neio  trial  —  Pro- 
missory note  —  Promise  to  pay  money  and 
deliver  goods.] — In  an  action  brought  1^  the 
plaintiff  in  his  own  name,  as  undlsdosed 
principal,  on  a*  contract  made  by  If.  with 
the  defendants  for  the  sale  of  an  organ,  the 
evidence  disclosed  that  the  sale  was  madie  by 
M.  in  his  own  name,  and  the  defendants  had 
no  knowledge  until  long  afterwards  diat  the 
plaintiff  had  any  connection  with  the  trans- 
action. An  application  to  add  M.  as  a 
plaintiff  was  refused  by  the  trial  Judge:— 
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Held,  on  appeal,  that  the  application  shoald 
have  been  granted,  even  though  it  was  not 
made  until  after  the  conclusion  of  the  trial. — 
There  was  no  ground  for  sending  the  case 
back  for  a  new  trial,  all  the  grounds  of  de- 
fence having  been  raised  against  the  plain- 
tiff that  could  be  raised  against  M. — A  docu- 
ment which  provides  for  something  to  be 
done  by  the  maker  in  addition  to  the  pay- 
ment of  money,  viz.,  the  delivery  of  goods,  is 
not  a  promissory  note  within  the  meaning  of 
the  Act,  and  cannot  be  sued  on^as  such. 
Travis  v.  Forbes,  2  E.  L.  B.  380,  41  N.  S. 
R.  226. 

fTmdiaelosed  prinoipal  —  Sale  of  goods 
to^  agent  an  his  credit — Payment  to  agent — 
Discharge  of  principal,] — ^A  person  who  sells 
goods  to  the  agent  of  an  undisclosed  princi- 
pal, believing  the  agent  to  be  the  principal, 
may  sue  the  principal  on  discovery  of  the 
facts,  and  the  principal  will  not  be  dis- 
charged from  liability  by  having  made  pay- 
ment to  the  agent  before  such  discovery,  un- 
less the  conduct  of  the  seller  has  been  such 
as  to  make  it  unjust  for  him  to  call  upon 
the  principal  for  payment,  or  unless  the 
character  of  the  business  is  such  as  naturally 
to  lead  the  principal  to  suppose  that 
the  seller  would  give  credit  to  the  agent  alone. 
Irvine  v.  Watson,  5  Q.  B.  D.  102,  and  Heald 
V.  Kenworthy,  10  Ex.  739,  followed.  Arhuth- 
not  V.  Dupas,  15  Man.  L.  B.  634,  2  W.  L. 
B.  445. 


5.  Saue  of  Mine. 

CoaaiBisaloii — Introduction  of  purchaser.] 
— Where  a  broker,  on  the  Instruction  of  the 
vendor  of  mineral  claims,  introduces  a  pur- 
chaser, he  is  entitled  to  his  commission  even 
though  the  sale  be  effected  wholly-  through 
another  agent.  Osier  v.  Moore,  8  B.  C.  B. 
115. 

Optton  elTen  to  aicent  to  puroliaae 

— Estoppel  —  Termination  of  agency — Re- 
vival—Onus,]— The  plaintiff  obtained  from 
the  defendants  an  option  on  a  mining  pro- 
perty, to  expire  on  the  Slst  May,  1902, 
under  an  agreement  by  which  he  undertook 
to  find  a  purchaser  for  the  property  for 
$27,000  for  a  commission  of  $5,000,  but 
with  a  provision  that,  in  case  it  might  be 
found  necessary  to  make  a  reduction  in  the 
price  of  the  property,  the  commission  pay- 
able to  the  plaintiff  should  be  20  per  cent, 
on  the  purchase  price.  Some  time  before 
the  expiration  of  this  option,  on  the  12th 
March,  1902,  the  plaintiff  wrote  the  defend- 
ants informing  them  that  he  had  failed  to 
bring  about  a  sale  of  the  property,  but  that 
he  had  induced  a  person  whose  name  was 
mentioned  to  join  with  him  in  purchasing 
it,  and  making  a  cash  offer  of  $15,000  for 
the  property  as  it  stood,  payable  in  30  days, 
and  saying,  among  other  things:  'This  is 
only  a  game  of  chance  as  far  as  I  am  con- 
cerned, for  I  am  now  a  buyer  instead  of  a 
seOer  ....  this  is  a  cash  offer  ....  and 
it  is  all  I  can  a^ord  or  will  offer  whether 
accepted  or  rejected."  The  offer  was  not 
carried  into  effect,  and  the  defendants  hav- 
ing subsequently  made  an  arrangement  to 
sell  the  property  to  other  persons,  the  plain- 
tiff claimed  commission : — Held,  that  the  re- 


lationship established  between  the  plaintiff 
and  defendants  under  the  first  arrangement, 
which  was  practically  that  of  principal  and 
agent,  was  terminated  when  the  plaintiff 
made  his  offer  of  the  12th  March,  and  that 
the  plaintiff,  having  then  elected  to  asso- 
ciate himself  with  the  parties  who  wer^ 
proposing  to  purchase  the  property,  was 
estopped  from  claiming  remuneration  from 
the  defendants  in  connection  with  the  sale 
made  subsequently:  also,  that  the  relation- 
ship between  the  plaintiff  and  defendants 
having  been  severed  on  the  12th  March,  the 
burden  was  on  the  plaintiff  to  shew,  by 
express  evidence,  that  it  was  subsequent]^ 
revived.  Fleming  v.  Withrow,  38  N.  S.  B. 
492,  1  E,  L.  B.  6. 

Option  —  Secured  by  agent  —  Remuner- 
ation— Commission — Quantum  meruit — Con- 
ditions,]— Plaintiff  brought  action  to  recover 
a  commission  as  remuneration  for  his  ser- 
vices in  securing  for  dafendants  an  option 
to  purchase  certain  mining  claims  which  de- 
fendants failed  to  take  up. — ^Britton,  J.  (16 
O.  W.  B.  358.  1  O.  W.  N.  889)  held,  upon 
the  evidence,  that  plaintiff  was  acting  for 
defendants  and  upon  their  instructicms  and 
was  entitled  to  be  Daid  for  his  services,  and 
if  defendants  sought  to  make  the  pay  for 
work  done  conditional  upon  the  defendants 
taking  the  property  and  selling  it,  realising 
a  profit  from  such  sale,  the  onus  was  upon 
them,  and  that  onus  had  not  been  satisfied. 
Judgment  for  plaintiff  for  $2,185  with  costs. 
— ^Divisional  Court  held,  that  the  evidence 
shewed  that  plaintiff  was  not  to  be  paid 
unless  the  claims  were  sold,  and  this  de- 
fendants were  unable  to  do,  as  vendors  would 
not  extend  time  for  payment;  that  there 
was  nothing  in  the  evidence  to  indicate  any 
bad  faith  on  part  of  defendants.  Appeid 
allowed,  and  action  dismissed  with  costs. 
Cahill  v.  Timmins  (1910),  16  O.  W.  B.  980, 
2  O.  W.  N.  73. 

Puroliaae  of  mine  —  AgenVs  commis- 
sion— Evidence  as  to  tohether  on  buying  or 
setting  price  oi  mine — Onus  —  Finding  of 
fact,] — ^Plaintiff  was  to  have  10  per  cent, 
commission  for  purchasing  a  mine.  The 
contract  was  not  in  writing.  The  purchase 
price  was  $3,450  and  the  selling  price  was 
$20,000.  The  dispute  was  whether  the  10 
per  cent,  commission  was  to  be  paid  on  the 
buying  or  selling  price. — ^Middleton,  J.,  held, 
that  plaintiff  had  established  his  case. 
Judgment  for  plaintiff  for  $2,000  and  costs. 
Judgment  for  defendant  on  a  counterclaim 
for  $603.20  and  $25  costs  with  set-off  pro 
tanto.  Endelman  v.  Rothschild  (1910),  16 
O.  W.  B.  925,  2  O.  W.  N.  25. 

Remuneration  of  asant  —  Written 
agreement  for  commission  —  Oral  promise 
of  expenses  and  remuneration  if  no  sale — 
Findings  of  jury,] — The  defendant  gave  in- 
structions in  writing  to  the  plaintiff  respect- 
ing the  sale  of  a  coal  mine  on  terms  men- 
tioned, and  agreed  to  pay  a  commission  of 
5  per  cent,  on  the  selling  price,  to  include 
all  expenses.  The  plaintiff  failed  to  effect  a 
sale.  He  brought  an  action  to  recover  ex- 
penses incurred  in  an  endeavour  to  make  a 
sale,  and  reasonable  remuneration.  The  jury 
found  that  the  plaintiff  was  entitled  to  com- 
pensation of  $9,667.62»  and  also  answered 
questions  as  follows: — (1)  Did  the  defendant 
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in  the  middle  of  1890  verbally  authorise  the 
plaintiff  to  do  his  best  to  sell  her  mine,  and 
if  so.  was  any  compensation  mentioned  at 
the  time?  (a)  In  view  of  concessions  made 
subsequently,  we  believe  there  was.  (b)  A 
promise  of  fair  treatment  in  case  of  no  sale. 
(2)  Were  the  documents  sij^ned  later  in- 
tended to  represent  all  the  terms?  Yes,  had 
sale  been  efitected.  (3)  If  the  documents 
were  not  so  intended,  what  agreement  was 
come  to?  Answer  to  question  (1)  expresses 
our  view: — Held,  that  judgment  was  pro- 
perly entered  for  the  plaintiff  on  these  find- 
ings; that  the  agreement  as  found  by  the 
jury  was  not  illusory;  that  the  findings  sup- 
ported the  judgment;  and  that  the  veidict 
was  not  one  which  the  jury  could  not  rea- 
soqably  find.  Harris  v.  Dunsmuir,  9  B.  C. 
R.  308. 

"Written  oontraot  —  Collateral  oral 
affreement  —  Findings  of  jury  —  New  trial] 
—An  agent  employed  to  sell  a  mine  for  a 
commission  failed  to  effect  a  sale,  but  brought 
action  based  on  an  oral  collateral  agreement 
by  the  owner  to  pay  "  expenses "  or  "  ex- 
penses and  compensation ''  in  case  of  failure. 
The  jury  found,  in  answer  to  a  question  by 
the  Judge,  that  "we  believe  there  was  a 
I^romise  of  fiair  treatment  in  case  of  no  sale :" 
— Held,  reversing  the  judgment  in  9  B.  C.  R. 
303,  Taschereau,  C.J.C,  and  Killam,  J.,  dis- 
sentinir,  that  this  finding  did  not  establish 
the  collateral  agreement,  but  was,  if  anything, 
opposed  to  it.  and.  the  real  issue  not  hfiving 
been  passed  upon,  there  must  be  a  new  trial. 
Dunemuir  v.  Lowenherg,  Harris  d  Co.,  24 
C.  L.  T.  117.  34  S.  C.  R.  228. 


6.  Miscellaneous  Gases. 

Aoconiit  —  Contract  —  Construction  — 
Parol  variation  —  Competing  business  — 
€k>odB  supplied  —  Profits  —  Remuneration 
— Damages  —  Special  services  —  Method  of 
accounting  —  Burden  of  proof  —  Disburse- 
ments. Pain  v.  Code,  5  O.  W.  R.  077.  6 
O.  W.  R.  833. 

,Aooovat  —  Contract  —  Construction  — 
Reformation  —  Liabilities  of  sureties  for 
agent  —  Alteration  in  contract — Conditions 
of  bond.  Great  West  Life  Assce.  Co,  v. 
Mooring,  6  O.  W.  R.  176.  000. 

Aeoowit  —  Sale  of  goods  —  Onus. 
Henry  v.  NeUon  (Man.),  2  W.  L.  R.  32. 

Ae«oiuitiiis  by  ap^ent  —  AUeged  agree- 
ment with  agent  to  gwe  up  agency.] — Plain- 
tiff company  appealed  from  an  order  made 
at  the  Ottawa  Weekly  Court  on  a  motion  by 
way  of  appeal  by  defendant  from  report  of 
the  local  Master,  finding  defendant  liable  to 
plaintiff  in  the  sum  of  $2,013.11.  Defendant 
had  been  agent  for  plaintiff  company  at  Ot- 
tawa, and  claimed  to  be  entitled  to  $1,000, 
under  an  alleged  agreement  to  give  up  said 
agency.  Anglin,  J.  (:i2  O.  W.  R.  1123), 
allowed  the  claim  for  $1,000  and  reduced  the 
amount  due  plaintiffs  to  $676.79. — ^Divisional 
Court  reversed  Anglin,  J.,  holding  that,  as 
defendant  at  the  time  alleged  agreement  was 
said  to  have  been  made,  was  in  default  in 
accounting  for  collections  made  by  him  at 


his  agency,  it  was  highly  improbaUe  that 
any  such  agreement  was  made.  Report  of 
local  Master  restored  with  costs  to  plaintiff 
company.  McCarthy  v.  McCarthy  (1910), 
15  O.  W.  R.  40a  1  O.  W.  N.  500. 

Aoooniita  —  Interest  —  Cotts  of  pre- 
paring  receipt  —  Inventory  of  esiate---Cosits 
of  suit  —  Trustee,} — ^An  agent  refusing  to 
give  an  account  and  pay  over  balance  is 
chargeable  with  interest.  —  Costs  disallowed 
to  an  estate  agent  of  preparing  a  receipt 
containing  a  schedule  of  leases  and  aecarities 
delivered  up  to  the  principaL — Coats  of  suit 
against  an  agent  for  an  account  ordered  to 
be  paid  by  him  where  he  had  disregarded 
requests  for  an  account,  and  had  filed  an 
improper  account  in  the  suit.  Simands  v. 
Coster,  3  N.  B.  Eq.  329,  1  E.  L.  R.  544. 


Acenoy  for  sale  of  x 

Carriers  —  Contract  —  Undertaking  of  agemt 
to  account  for  orders  and  proceeds-— Theft 
and  forgery  by  servant  of  agent  —  Payment 
— Liability  of  agent*] — ^Tlie  defendant,  on  ap- 
pointment as  agent  for  the  sale  of  the  signed 
money  orders  of  an  express  company,  agreed 
in  writing  to  be  Tesponsible  for  the  "due 
issue  and  sale  thereof."  An  employee  of  the 
defendant  stole  a  book  of  money  orders, 
forged  the  defendant's  counter-signature 
(which  was  required),  and  issued  orders 
which  the  plaintiffs  being  unaware  of  the 
forgeries,  paid,  and  now  brought  this  action 
for  the  amount: — Held,  that  the  defendant 
was  not  liable,  inasmuch  as  the  money  orders 
in  question  had  not  been  issued  or  sold  by 
him,  and  that  he  had  duly  aooounted  for 
them  by  shewing  that,  without  negligence  oo 
his  part,  they  h^d  been  stolen  from  him,  and 
he  was  therefore  unable  to  return  thenu — 
SemblCy  also,  that  even  if  the  orders  had  in 
fact  been  countersigned  by  the  defendant, 
they  would  not  have  been  binding  on  the 
company,  inasmuch  as  to  issue  them,  when 
the  money  they  represented  had  not  been 
received  by  him,  would  be  an  act  oatside  the 
scope  of  his  authority  as  agent,  and  for  this 
reason  the  plaintiff  could  not  recover.  Bfh 
V.  Great  Western  Rw.  Co.  (1877-1881),  42 
U.  C.  R.  90.  3  A.  R.  446.  5  S.  C  R.  1T&, 
followed. — Held,  further,  that,  even  if  there 
was  a  breach  of  the  defendant's  contract,  the 
plaintiffs  suffered  no  damage  by  it,  as  they 
incurred  no  liability  to  the  payee  or  trans- 
feree of  the  money  orders,  inaamadi  as 
neither  of  the  latter  would  be  entitled  to  sae 
upon  them,  there  being  no  privity  of  contrsct 
between  them  and  the  plaintiffs.  Damimon 
Express  Co,  v.  Krigbaum  (1909),  18  O.  L. 
R.  533,  13  O.  W.  R.  364.  924. 

Anotionoer  —  Sale  of  property  —  Csm- 
eedlment  of  mammal  fact  —  AcUon  of  de- 
ceit —  Depriving  of  commission,'^ — An  actioa 
of  deceit  will  lie  against  an  auctioneer  who, 
being  employed  to  effect  the  sale  of  a  piece 
of  property,  concealed  from  his  principal  a 
material  fact,  by  reason  of  whidi  ooDoeBl- 
ment  the  latter  sold  the  property  for  a  smaller 
sum  than  he  could  have  obtained  if  be  bad 
been  in  possession  of  all  the  facto.  Such 
failure  of  duty  on  the  part  of  the  auctioneer 
towards  his  principal  deprives  him  of  aay 
right  to  the  compensation  agreed  to  be  paid 
to  him  upon  the  sale  being  effected.  Ring  v. 
Potts,  36  N.  B.  R.  42. 
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—  Gambling  in  stocks  —  Ad- 
vances by  agent  —  Criminal  Code,  s,  201 — 
Promissory  note  —  Consider ation,'\  —  P. 
speculated  on  margin  in  stocks,  grain,  etc., 
through  C  &  Son.  brokers  in  Toronto,  and 
in  March,  1901,  directed  them  to  bay  30,000 
bushels  of  May  wheat  at  stated  prices.  The 
order  was  placed  with  a  firm  in  Buffalo,  and, 
the  price  going  down,  C.  &  Son  forwarded 
money  to  the  latter  to  cover  the -'margins. 
P.,  having  written  the  brokers  to  know  how 
he  stood  in  the  transaction,  received  an 
answer  stating  that  *'  no  doubt  the  wheat 
was  bought  and  has  been  carried,  and  whether 
it  has  or  not  our  good  money  has  gone  to 
protect  the  deal  for  you."  on  which  he  gave 
them  his  promissory  note  for  $1,500,  which 
they  represented  to  be  the  amount  so  ad* 
vanced.  Shortly  afterwards  the  Buffalo  firm 
failed,  and  P.  became  satisfied  that  they  had 
only  conducted  a  bucket  shop,  and  the  tran- 
saction had  no  real  substance.  He  accord- 
ingly repudiated  his  liability  on  the  note,  and 
O.  ft  Son  sued  him  for  the  amount  of  it: — 
Held^  Davies  and  Killam,  JJ..  dissenting, 
that  the  evidence  shewed  that  the  transaction 
was  not  one  in  which  wheat  was  actually 
purchased ;  that  C.  &  Son  were  acting  therein 
as  agents  for  the  Buffalo  firm;  that  the 
transaction  was  not  completed  until  the 
acceptance  by  the  firm  in  Buffalo  was  noti- 
fied to  P.  in  Toronto;  and  being  consum- 
mated in  Toronto  it  was  within  the  terms 
of  8.  201  of  the  Criminal  Code,  and  the 
plaintiff  could  not  recover.  —  Held^  also, 
Davies  and  Killam,  JJ.,  dissenting,  that, 
assuming  C.  ft  Son  to  have  been  agents  of 
P.  in  the  transaction,  they  were  not  auth- 
orised to  advance  any  moneys  for  their  prin- 
cipal beyond  the  sums  deposited  with  them 
for  the  purpose.  Per  Davies  and  Killam, 
JJ.  that  the  transaction  was  completed  in 
Buffalo,  and.  in  'the  absence  of  evidence  that 
it  was  illegal  by  law  there,  the  defence  of 
illegality  could  only  be  raised  by  plea  under 
Rule  271  of  the  Judicature  Act  of  Ontario. 
Judgment  of  the  Court  of  Appeal,  Carpenter 
V.  Pearson,  3  O.  W.  R.  483.  reversed.  Pear- 
eon  V.  Carpenter,  25  C.  L.  T.  26,  35  S.  0. 
R.  380. 

CoUectton  of  rents  —  Failure  to  ac- 
count —  Laches  and  acquiescence  of  princi- 
pal —  Repudiation  by  agent  of  agency.  Pick 
V.  Bdwards,  2  B.  L.  R.  232. 

OoBimlmion  on  advertising  •eoared 
for  principal  —  Contract  of  agency  — 
Advertising  **  originating  in  his  territory.*"] 
— ^Plaintiff  brought  action  to  recover  a  com- 
mission under  an  agreement  between  himself 
and  defendants,  by  which  he  was  appointed 
a  special  agent  to  secure  contracts  for  adver- 
tising for  defendants  for  Toronto  and  the 
province  of  Ontario.  The  question  was  as 
to  the  right  of  plaintiff  to  commission  in 
respect  of  an  advertising  contract  entered 
into  by  the  T.  Eaton  Co.  with  defendants. 
Defendants  contended  that  in  order  to  entitle 
plaintiff  to  commission,  the  business  must 
have  originated  in  his  territoiy.  In  other 
words  not  only  must  the  final  contract  order 
have  been  sent  from  a  Toronto  office,  but  the 
advertising  must  also  have  originated  in  the 
plaintiff's  territory: — Heid,  that  the  defining 
clause  was  intended  to  avoid  difficulties  which 
might,  without  it,  arise  as  to  where  the 
advertising   originated,   and   should   be  con- 


strued to  mean  the  place  where  the  business 
was  obtained;  that  the  plaintiff  was  to  can- 
vass for  advertisers  in  his  territory  for  the 
defendants  and  there  was  to  be  no  limitation 
of  the  sphere  of  action  of  the  plaintiff  as 
defendants  contended ;  that  the  final  contract 
having  been  completed  by  the  T.  Baton  Co. 
and  delivered  to  defendants  at  Toronto,  the 
plaintiff  was  entitled  to  his  commission.  Oled- 
hill  V.  Telegram  PHnt.  Co.  (1900),  13  O. 
W.  R.  1000;  affirmed  14  O.  W.  R.  957.  1 
O.  W.  N.  161. 

Contract  —  Construction  —  Cancellation 
— Termination  of  agency  —  Account — ^Dam- 
ages. Montreal  Canada  Fire  Insurance  Co, 
V.  Richmond,  5  B.  L.  R.  227. 


Contract  between  agent  and  Insi 
ance  Co. — Commission  on  renewal  premiums 

—  Modification  of  contract  —  Acted  on  by 
agent — Death  of  agent — Action  by  emecutor 
to  recover  commission^,} — ^Plaintiff.  as  ex- 
ecutor of  deceased  life  insurance  agent, 
brought  action  to  recover  commissions  due 
deceased  under  a  contract  with  defendant 
company,  which  was  in  the  form  of  a  letter, 
in  which  defendant  company  agreed  to  pay 
deceased,  on  renewal  premiums  during  the 
continuance  of  the  policies  secured  by  him. 
—Ridden,  J.,  held  (16  O.  W.  R.  461,  1  O. 
W.  N.  921),  that  the  company  was  bound 
by  their  contract  which  had  been  signed  by 
secretary  for  managing  director  and  accepted 
by  the  deceased.  Judgment  as  asked.— 0>urt 
of  Appeal  affirmed  above  judgment.  Skinner 
V.  Crown  Life  Ins.  Co.  (1911).  18  O.  W.  R. 
455.  2  O.  W.   N.  647. 

Contract  on  belialf  of  company  not 
formed  —  Personal  liability  —  Bvidence. 
Gamble  v.  Spencer  (B.C.),  1  W.  L.  R.  189. 

Contract  to  build  a  sl&ip  —  Right  of 
lien  for  money  advanced]  —  A  mercantile 
house  at  Newry  directs  a  house  at  Quebec 
to  contract  for  the  building  of  a  ship,  for 
which  they  (the  Newry  House)  would  send 
out  the  rigging.  The  Quebec  House  enter 
into  a  contract  with  some  ship-builders  ac- 
cordingly. The  Newry  House  then  direct 
their  correspondent  at  Liverpool  to  send  out 
the  rigging;  he  does  so;  and  it  having  been 
actually  delivered  to  the  Quebec  House: — 
Heldj  that  the  property  in  it  was  vested  in 
the  Newry  House,  and  that  the  Quebec  House 
had  a  right  to  retain  it  against  the  Liverpool 
correspondent,  on  account  of  their  lien  on  it 
for  advances  made  to  the  builders,  and  pay- 
ment of  Custom-house  expenses,  although 
previously  to  the  delivery  they  had  obtained 
an  assignment  of  the  ship  to  themselves  from 
the  builders,  and  had  registered  it  in  the 
name  of  one  of  the  partners  in  their  house. 
Judgments  of  the  Court  of  Appeal  and  of  the 
Court  of  King's  Bench  at  Quebec,  set  aside. 
Reid  V.  Rogerson  (1830),  1  0.  R.  A.  C.  8, 
Stuart  412,  1  Knap.  362,  1  R.  J.  R.  Que. 
330,  12  Bug.  Rep.  357. 

Contract  to  ciTc  np  agoncy — Aceouni- 
ing  by  agent — Ratification  of  contract  by  com- 
pany— Misconduct  of  agent — Ifo  evidence  of 

—  Consideration  for  giving  up  agency.]  — 
Plaintiffs  brought  action  to  recover  $15,547.39 
balance  claimed  to  be  due  by  defendant  on 
the  accounts  between  them.  Defendant  had 
been    agent    for   plaintiffs    at    Ottawa,    and 
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claimed  to  be  entitled  to  $1,000  under  an 
alleged  agreement  to  give  up  his  agency. — 
Local  Master  at  Ottawa  found  defendant 
liable  to  plaintiffs  for  $2,013.11.— Anglin, 
J.,  (12  O.  W.  R.  1123),  allowed  defendant's 
claim  for  $1,000  and  reduced  the  amount  due 
plaintiffs  to  $676.79.— 'Divisional  Court  (15 
O.  W.  R.  408,  1  O.  W.  N.  500)  reversed 
Anglin,  J.,  and  restored  the  finding  of  the 
liocal  Master,  holding  that,  as  defendant  at 
the  time  the  alleged  agreement  was  said  to 
have  been  made,  was  in  default  in  accounting 
for  collections  made  by  him  at  his  agency,  it 
was  highly  improbable  that  any  such  agree- 
ment was  made.— Court  of  Appeal,  held, 
there  was  no  evidence  of  any  misconduct  on 
part  of  defendant  such  as  would  have  justi- 
fied his  dismissal  without  notice :  That  it  was 
only  reasonable  that  defendant  should  stipu- 
late for  some  consideration  before  giving  up 
his  agency  and  this  had  been  found  as  a  fact. 
— Judgment  of  Divisional  Court  set  aside  and 
judgment  of  Anglin,  J.,  restored,  with  costs. 
McCarthy  v.  MoOarthy  (1911),  18  O.  W.  R. 
423,  2  O.  W.  N.  842. 

Contract  to   supply  goods  to   agent 

— Proviso  against  damages  for  non-deliveiy 
— Repugnancy  —  Indefinite  order.  Mousey- 
Harris  Co.  v.  Zwicker,  3  B.  L.  R.  193. 

Contract  with  an  agent  —  Ratification 
— Jurisdiction  —  Declinatory  exception  — 
C,  P.  94'1 — In  a  sale  made  by  a  commercial 
traveller,  even  under  conditions  requiring  the 
approval  of  his  employer,  the  contract  is 
complete  at  the  place  where  it  is  made  by 
the  traveller.  Walter  Blue  Co,  v.  Reid,  11 
Que.  P.  R.  205. 

DeliTory  of  scrip — ^Breach — Return  ot 
deposit — Principal  and  agent — Authority  of 
agent— Costs.  McDouyall  v.  Bull  (N.W.T.), 
2  W.  L.  R.  193. 

Frand  of  agent'  —  Pleading.] — ^The  first 
count  of  the  declaration  alleged  that  the  de- 
fendant was  hired  for  the  purpose  of  receiving 
and  forwarding  to  the  plaintiffs  applications 
for  fire  insurance,  yet  the  defendant,  not  re- 
garding his  duty,  negligently  and  wrongfully 
received  and  forwarded  to  the  planittffs  an 
application  for  insurance  containing  state- 
ments which  he  knew  at  the  time  to  be  false, 
and  material  to  the  risk,  and  the  plaintiffs 
relying  upon  the  truth  of  the  application, 
accepted  the  risk,  and  issued  a  policy  thereon 
which  became  a  claim,  and  the  plaintiffs  were 
put  to  great  costs  in  defending  an  action  at 
law.  The  second  count  alleged  that  the  false 
statements  were  received  and  forwarded  to 
the  plaintiffs  by  the  defendant  fraudulently 
and  in  collusion  with  the  applicant  against 
the  company : — Held,  that  both  counts  stated 
a  cause  of  action  and  were  good  on  demurrer. 
Nonvich  Union  Fire  Ins.  Co.  v.  MoAlister, 
35  N.  B.  R.  691. 

Hotel  manager  —  Moneys  received  by — 
Liability  to  account.} — The  defendant  was 
the  manager  of  the  plaintiffs*  hotel  and  at 
the  close  of  each  day  went  over  the  receipts 
and  disbursements  and  entered  a  summary 
thereof  in  a  book,  the  receipts  being  classified 
according  to  the  department  of  the  business 
from  which  they  were  derived,  and  took  over 
the  money  which  constituted  the  balance  on 
hand,  as  shewn  by  such   entries,   which  he 


kept  in  his  possession  all  night,  and  subse- 
quently made  deposits  with  the  plaintiffi' 
bankers.  During  the  day  the  money  was 
kept  in  a  safe  in  the  office  to  which  a  deik 
and  a  stenographer  employed  in  the  office,  as 
well  as  one  of  the  plaintiff  who  for  two  or 
three  days  in  each  week  took  part  in  the  man- 
agement and  supervision  of  the  hotel,  had 
access.  When  any  money  was  taken  out,  it 
was  the  duty  and  practice  to  put  in  a  slip 
shewing  the  amount  so  taken  and  the  pnr- 
pose.  The  defendant,  while  admitting  the 
accuracy  of  the  balance  up  to  a  specified 
date,  claimed  that  he  was  not  responsible 
thereafter,  by  reason  of  his  not  being  then 
able,  through  overwork,  to  actually  count 
the  money  taken  over  by  him: — Held,  under 
the  circumstances,  and  in  the  absence  of  a 
positive  statement  shewing  the  inaccuracy  of 
the  daily  balance,  that  the  defendant  was 
bound  to  account  therefor.  Clayton  t.  Pat- 
terson, 21  C.  U  T.  117,  32  O.  R.  435. 

Invalid   contract   of   agency   —  Lia- 

blity  to  account.]  —  A  corporation,  acting 
within  its  charter  powers,  that  accepts  fran 
a  bank  money  orders  to  be  put  in  circulation, 
by  sale  or  otherwise,  is  bound  to  account  for 
the  proceeds  and  is  liable  for  any  balance 
remaining  after  deduction  of  charges.  This 
liability  arises  from  the  bare  fact  of  the 
acceptance  of,  and  the  dealing  with,  the 
money  orders,  and  is  not  affected  by  any 
irregularity  in,  or  invalidity  of,  the  contract 
or  agreement  under  which  they  took  place. 
Cambridge  Corporation  v.  Sovereign  Bwik 
(1909),  18  Que.  K.  B.  423. 

Mandate  —  Revocation  —  Notice  —  /«- 
demnity  —  Admission — Offer  of  settlemeiU.] 
— An  agreement  between  the  partiei^  by 
which  the  defendants  were  to  pay  the  plain- 
tiff a  fixed  sum  per  month  for  receiving, 
storing,  handling,  and  shipping  such  goods  as 
might  be  consigned  to  him  for  and  on  accoont 
of  the  defendants,  is  a  contract  of  mandate; 
and  such  contract  may  be  revoked,  without 
notice,  at  any  time  by  the  mandator,  whether 
the  mandatary  is  salaried  or  unsalaried,  sub- 
ject to  his  right  to  be  indemnified  against  all 
loss  directly  flowing  from  the  mandator's 
wrongful  act,  where  he  has  acted  wrongtnXiy 
or  unjustly  in  revoking  the  mandate, — which 
was  not  proved  in  the  present  case.  2.  The 
plaintiff  cannot  avail  himself  of  an  offer  con- 
tained in  a  proposition  of  settlement  made  by 
the  defendant  (but  which  he.  the  plaintiff, 
refused  to  accept),  as  a  recognition  or  ad- 
mission of  his  demand  to  that  extent.  Oak- 
bert  V.  Atteauw,  23  Que.  S.  C.  427. 

Mandate  —  Settlement  by  one  of  two 
mandators  with  mandatary  —  Brror  — 
Estoppel,] — ^A  settlement  between  one  d  two 
co-mandators,  acting  for  himself  only,  and 
the  mandatary,  made  when  no  full  account 
had  been  rendered  by  the  latter  of  the  execu- 
tion of  his  mandate,  by  which  credit  is 
erroneously  given  for  charges  payable  in 
equal  shares  by  both  mandators,  is  no  bar 
to  an  action  by  the  mandator  who  so  settles 
against  the  mandatary  for  a  refund  of  the 
amount  due  and  payable  by  his  co-mandator. 
Sheffield  V.  Lighthall,  16  Que.  K.  B.  361. 

Negligence  of  agent  —  Fire  insurance 
— ^Liability  of  ^agent  for  failure  to  aecure 
valid  policy  for  principal  —  Failure  to  give 
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notice  of  prior  insurance  —  Knowledge  of 
agent  —  Principal  compromising  with  insur- 
ance company  —  Damages  —  Costs.  Beaudry 
V.  Ruddy  14  O.  W.  R.  197. 

Notary  —  Loan  —  Agent  of  lender  to 
receive  payment  —  Evidence  —  Admiasiona 
— Commencement  of  proof  in  toriting.] — In 
an  action  for  the  recovery  of  the  amount  of 
an  obligation  in  which  the  defendant  alleges 
payment  made  to  the  notary  who  took  the 
acte,  and  the  plaintiff  denies  that  the  notary 
was  his  mandatary^  admissions  by  the  plain- 
tiff that  bis  loans  were  always  attested  by 
acte  before  the  notary  in  question,  and  that 
he  was  never  himself  present  at  the  execu- 
tion, that  in  two  cases  the  notary  had  re- 
ceived payment  for  him,  in  special  circum- 
stances, that  it  had  happened  in  other  cases 
that  his  debtors  had  remitted  money  to  him 
through  the  medium  of  this  notary,  do  not 
constitute  a  commencement  of  proof  in  writ- 
ing of  a  mandate  by  the  plaintiff  to  the 
notary  to  receive  payment  of  the  loan  in 
question.  Duhoi$  v.  Charron,  17  Que.  K.  B. 
132. 

Notary  —  Mandate  —  Substitution  — 
Liability  for  loi».] — A  notary  to  whom  a 
client  intrusts  the  amount  of  a  loan  to  remit 
it  to  the  borrower  acts  as  mandatary  ad 
negotia,  and  as  a  salaried  mandatary,  when 
he  shares  with  the  notary  of  the  borrower 
the  usual  commission  upon  the  amount  of  the 
loan.  In  the  execution  of  this  mandate,  in 
placing  the  funds  in  the  hands  of  another 
than  the  borrower,  in  this  case  of  the  notary 
of  the  latter,  he  substitutes  him  for  the  bor- 
rower, and  is  responsible  for  loss  arising 
from  that  fact.  Atode  v.  Chaurest,  30  Que. 
S.  C  «• 

Onions  ahipped  to  oonunisaion  mer- 
obanta  on  false  representations  as  to 
tko  state  of  the  market  —  Delay  in 
selling  —  Loss  to  principal  —  Action  for 
damages.'\  —  Defendants,  commission  mer- 
diants,  at  Ottawa,  wrote  plaintiff,  an  onion 
dealer,  that  onions  were  selling  for  $1  a 
bag  and  solicited  a  consignment  from  him. 
He  shipped  a  car  load,  550  bags,  to  defend- 
ants,'who  after  a  delay  of  two  months,  sold 
them  for  66  cents  a  bag.  Plaintiff  brought 
ac^on  to  recover  $210.47,  balance  alleged  to 
be  due  plaintiff  on  the  sale,  but  in  substance 
an  action  to  recover  damages  for  breach  of 
duty  as  agents.  At  trial  jury  found  for 
plaintiff  and  judgment  was  entered  for 
$191.22.  On  appeal  Divisional  Court  held, 
that  the  evidence  shewed  that  there  was  no 
such  price  as  $1  per  bag  obtainable  in  Otta- 
wa market,  antl  that  plaintiff  would  not  have 
consigned  his  onions  to  defendants  if  they 
had  disclosed  the  true  state  of  the  market  to 
him.  That  defendants  were  liable^  as  it  is 
a  duty  of  an  agent  to  disclose  to  his  princi- 
pal every  material  fact  concerning  the  mat- 
ter of  his  agency.  Appeal  dismissed  with 
costs.  Malcolm  v.  Dom,  Fruit  Ex.  (1910), 
15  O.  W.  R.  652. 

Promissory   note  made  to   aeent  — 

Misappropriation  of  proceeds  —  Recourse 
against  principal,] — A  person  dealing  with  an 
agent  who  gives  him  as  payment  a  promis- 
sory note  payable  to  his  (t^e  agent*s)  order 
personally,  without  reference  to  his  princi- 
pal, has  no  recourse  against  the  latter  to  re- 


cover the  amount  which  the  agent  has  ap- 
propriated after  discounting  the  note.  Beaur 
doin  V.  Charruau,  32  Que.  S.  C.  361. 

Proof  of  agency  —  Work  and  labour — 
Action  for  price.  McQhie  v.  Rabbits,  2  O. 
W.  R.  323. 

Pnroliase  of  goods  by  agent  —  Com- 
mission —  Damages.  Henry  v.  Ward,  1  O. 
W.  R.  222,  652,  2  O.  W.  R.  422. 

^Puroliase  of  goods  by  agent  —  Proof 
of  agency  —  Evidence  —  Liability  of  princi- 
pal to  vendor.  Charbonneau  v.  Sparks,  12 
O.  W.  R.  876. 

Pnroliase  of  land  by  agent  —  Proof 
that  purchase  made  for  principal  —  Parol 
evidence  —  Statute  of  Frauds.  Lundy  v. 
Gardiner,  2  O.  W.  R.  1104. 

Sale  and  pnroliase  of  land — Contract 
— Construction  —  Agency,] — In  an  action  by 
the  appellant  for  a  declaration  that  he  was 
entitled  as  purchaser  to  a  conveyance  from 
the  respondent  of  the  property  in  suit:  — 
Held,  on  consideration  of  all  its  terms  and 
of  the  surrounding  circumstances,  that  the 
agreement  sued  upon  was  not  a  vendor  and 
purchaser  agreement,  but  an  agency  agree- 
ment; that  the  appellant  never  came  under 
any  personal  liability,  present  or  future,  to 
purchase,  the  arrangement  contemplated  be- 
ing on  behalf  of  third  parties  who  might 
thereafter  be  accepted  by  the  respondent. 
Livingstone  V.  Ross,  [1901]  A.  C.  327. 

Sale  of  goods  —  Contract  —  Goods  sold 
by  another  agent  in  plaintiff's  territory. 
Webster  v.  Luwfer  Prism  Co.,  3  O.  W.  R. 
197. 

Sale  of  oil  rights  —  Fraud  of  agent 
— Inducing  principal  to  sell  rights  at  in- 
adequate price  —  Secret  profits  of  agent  — 
Counterclaim  by  principal  against  agent  — 
Return  of  commission  paid  —  Damages. 
Myerscough  v.  Merrill,  12  O.  W.  R.  399. 

Sale  of  pnlpwood  —  Contract — Failure 
to  prove  agency.] — Action  to  recover  $438.76, 
a  balance  alleged  to  be  due  on  525  cords  of 
pulpwood  said  to  have  been  sold  by  plaintiff 
to  defendants: — Held,  that  Nesbitt  was  not 
defendants'  agent  nor  employee,  but  that  he 
bought  from  plaintiffs  and  sold  to  defendants. 
That  there  was  no  ratification  by  defendants 
of  Reckitfs  acts.  Action  dismissed  without 
costs.  Marks  v.  Michigan  Sulphite  Fibre 
Co.  (1910),  1  O.  W.  N.  834. 

Sale  of  shares  —  Broker's  commission 
— Sale  not  carried  out  —  Pleading.]  —  A 
declaration  alleging  that  the  plaintiff  was 
authorised  to  sell,  for  a  commission,  certain 
shares  of  a  mining  company ;  that  he  found 
a  purchaser  therefor,  but  that  the  sale  did 
not  take  place  because  the  defendants  im- 
posed new  conditions  to  the  purchaser;  is 
sufficient  in  law  to  maintain  an  action  for 
the  recovery  of  the  commission  which  would 
have  been  obtained  under  the  said  sale, 
especially  where  an  acknowledgment  to  owe 
and  a  promise  to  pay  are  alleged  to  have 
been  made  by  the  defendants.  Leet  v.  Mor- 
ris, Leet  V.  Montreal  and  Oregon  Oold  Mines 
{Ltd.),  2  Que.  P.  R.  457. 
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Sale  of  shares — Money  lent — Indemnity 
against  liability  —  Account  —  Evidence  — 
Costs.  McConnell  y.  Erdtnan,  6  C  W.  R. 
451. 

Sale  of  tiiaber  limits  —  Introduction 
of  purchaser  —  Failure  of  negotiations  — 
Subsequent  sale  at  reduced  price.  Pardee  v. 
Ferguson,  5  O.  W.  R.  608,  6  O.  W.  R.  810. 

Secret  profits  —  TruBt  —  Clandestine 
transactions  hy  Woher  —  Sham  purchaser — 
Commission  —  Quantum  meruit.]  —  H..  a 
broker,  undertook  to  obtain  two  lots  for  F., 
as  an  investment  of  funds  supplied  by  F. 
for  that  purpose,  at  prices  quoted,  and  on 
the  understanding  that  any  commission  or 
brokerage  chargeable  was  to  be  got  out  of  the 
vendors.  H.  purchased  one  of  the  lots  at  a 
price  lower  than  that  quoted,  receiving,  how- 
ever, the  full  amount  quoted  from  F..  and, 
by  representing  a  sham  purchase  of  the  other 
lot,  got  an  advance  from  F.  in  order  to  secure 
it: — Held,  affirming  the  judgment  appealed 
from,  that  U.  was  the  agent  of  F..  and  could 
not  make  any  secret  profits  out  of  the  trans- 
action, nor  was  he  entitled  to  any  allowance 
by  way  of  commission  or  brokerage  in  re- 
spect of  either  of  the  lots  so  purchased.  Hut- 
chinson V.  Fleming,  40  S.  G.  R.  134. 

Sendees  as  asent — Promise  of  employ- 
ment— Recovery  of  money  for  breach.  Man- 
ning v.  8maU,  2  O.  W.  R.  264. 

Services  rendered  —  Discovering  and 
staking  out  mining  claims  —  Husband  and 
y)ife  —  Evidence  —  Corroboration  —  Trus- 
tee —  Costs,] — Plaintiff  claimed  that  defend- 
ants, husband  and  wife,  employed  him  to 
stake  out  two  mining  claims  for  them,  and 
have  the  same  recorded  in  the  name  of  the 
wife.  At  trial,  MacMahon,  J.,  14  O.  W.  R. 
441,  held  that  the  husband  had  authority 
to  and  for  wife  and  she  must  pay  plain- 
tifiTs  claim.  Divisional  Court  reversed  Mac- 
Mahon, J.,  and  held,  that  the  liability  of  the 
wife  did  not  arise  merely  because  the  real 
contracting  party  (the  husband)  had  directed 
plaintiff  to  record  the  claims  in  the  name 
of  the  wife.  Declaration  made  that  defendant 
wife  held  the  claims  as  trustee  for  defendant 
husband.  Appeal  of  wife  allowed  and  action 
against  her  dismissed  without  costs.  Judg- 
ment to  stand  against  him  as  found  by  trial 
Judge,  with  costs  of  Court  below.  Rasch  v. 
Heckler  (1909),  14  O.  W.  R.  1273.  1  O.  W. 
N.  287. 
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Aeeat  for  sale  of  soods  —  Surety  for 
— Conditions  of  bond  —  Giving  time  —  Dis- 
charge of  surety  —  Default  —  Not  .  e.] — The 
plaintiffs  entered  into  an  agreement  in  writ- 
ing with  O.  for  the  sale  of  carriages,  by  the 
terms  of  which  O.  was  required  to  obtain 
from  the  purchaser  of  each  vehicle,  on  de- 
livery, his  note  or  cash  in  settlement,  and  in 
all  cases  where  notes  were  taken,  to  guar- 
antee the  payment  of  and  endorse  the  notes. 
The  defendant  became  surety  on  a  bond  given 
by  O.  to  he  plaintiffs  that  O.  would  perform 
the  conditions  of  the  agreement,  and  would 
pay  and  satisfy  all  notes  and  other  securities 
which  remained  outstanding  on  its  termina- 


tion. Some  of  the  notes  taken  by  O.  having 
become  overdue  during  the  course  of  the  busi- 
ness, the  plaintiffs  drew  on  O.  for  the 
amounts;  O.  accepted  but  failed  to  pay: — 
Held,  that,  as  the  defendant  was  not  to  be 
liable  until  after  the  termination  of  the  agree- 
ment, and  as  the  time  given  had  lapsed 
before  his  liability  accrued,  the  giving  of  the 
time  did  not  prevent  the  plaintiffs  from  look- 
ing to  him  as  surety.  If,  in  any  case,  time 
was  given,  so  as  clearly  to  dischai^ge  the 
surety,  the  amount  as  to  which  he  was  so 
discharged  was  severable  from  the  rest  of 
the  transaction,  and  the  discharge  would  on^ 
operate  pro  tanto.  As,  by  the  terms  of  the 
bond,  the  taking  and  renewal  of  notes  was 
contemplated,  the  surety  was  not  prejndiced 
by  the  drawing  of  drafts  as  a  means  of  col- 
lecting the  notes.  As  to  the  taking  by  O. 
of  notes  of  a  different  form  from  that  stipu- 
lated, it  must  be  shewn  that  the  plaintiiEB, 
by  their  conduct,  prevented  the  thing  from 
being  done,  or  connived  at  its  omission,  or 
enabled  O.  to  do  what  he  ought  not  to  do, 
and  but  for  such  conduct  on  the  part  of  the 
plaintiff,  the  omission  or  commission  would 
not  have  happened;  and  the  mere  reception 
by  the  plaintiffs  of  notes  taken  by  O.  in  an- 
other form  than  that  required  was  not  within 
this  principle.  A  letter  from  the  plaintiffii' 
manager  to  the  defendant  notifying  him  that 
notes  endorsed  by  O.  were  not  being  paid 
when  due,  and  that  the  amount  4iie  the  com- 
pany by  O.  was  large  and  growing,  was  snlB- 
cient  to  have  put  the  defendant  apon  his 
guard.  McLaughlin  Carriage  Co.  ▼.  Olamd, 
34  N.  S.  R.  195. 

Applieatlon  of  payments — Mm^amkfs 
lien  —  Declaration  of  right.] — ^The  plaintiff 
who  was  a  director  of  a  company  for  which 
the  defendants  were  doing  work,  endorsed  the 
company's  note  in  the  defendants'  fiavoor  for 
part  of  the  defendants'  claim.  The  note  was 
discounted  by  the  defendants,  and  was  dis- 
honoured, and  the  holders  obtained  judgment 
against  the  plaintiff,  who  did  not.  however, 
pay  any  part  of  the  daim.  Sabeeqnently  the 
defendants  obtained,  in  mechaiiic's  lien  pro- 
ceedings instituted  by  other  creditors,  a  divi- 
dend of  eighty-one  cents  on  the  dollar  of  their 
total  claim,  including  the  portion  covered  by 
the  note: — Held,  that  they  were  not  bound 
to  apply  the  amount  received  first  in  satis- 
faction of  the  portion  of  the  claim  covered 
by  the  note,  nor  entitled  to  apply  it  first  in 
satisfaction  of  the  portion  of  the  claim  not 
covered  by  the  note,  but  were  bound  to  apply 
it  pro  rata  on  the  whole  daim. — HM,  also, 
that  the  plaintiff  was  entitled  to  a  declara- 
tion of  right  in  this  respect,  although  he  had 
paid  nothing  on  the  judgment.  Hood  v.  Cole- 
man  Planing  Mill  and  Lumber  Co,  of  Bur- 
lington, 20  C.  L.  T.  205,  27  A.  R.  203. 

Assiffajneiit  of  debts  —  Promise  to 
make  good  —  Suretyship  —  Benefit  of  dis- 
(■u>8ion  —  Indication  of  property  of  debtor.} 
— ^A  buyer  of  immovables  who  acknowledges 
in  a  contre-lettre  that  a  cash  payment  men- 
tioned in  the  deed  of  sale  consists  in  reality 
in  the  transfer  of  debts  of  an  equivalent 
amount  due  him  in  New  York,  of  which  he 
undertakes  to  make  a  valid  assignment  to 
the  seller.  **  avec  promesse  de  faire  retofr." 
becomes  the  surety  of  the  asdgned  debton 
and  bound  to  pay  on  their  default. — A  snrety» 
to  avail  himself  of  the  benefit  of 
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most  indicate  to  the  creditor  the  dis trainable 
property  of  the  debtor,  situated  in  the  prov- 
ince, and  advance  the  money  necessary  to 
obtain  the  discussion.  Mcucotel  y.  T4trauU, 
28  Que.  S.  a  251. 

T^ft-wVff  and  banklaic  —  Crediting  cus- 
tomer with  amount  of  note  —  Diecount  — 
Collateral  security  —  Separate  instruments 
— Sureties  in  different  amounts  — Contribu- 
tion by  sureties.} — A  bank,  wishing  to  close 
an  account  on  which  a  balance  of  $1,000  of 
advances  to  the  customer  remained  unpaid, 
took  a  joint  and  several  demand  note  for 
$1,000  of  the  customer  and  another  as  surety, 
payable  to  the  bank,  with  interest,  and 
credited  the  customer's  account  with  its  face 
value,  writing  the  word  **  disc"  before  the 
credit  entry : — Held,  that  it  was  open  to  the 
bank  to  shew  that  the  note  was  in  fact  taken 
as  collateral  securi^  merely,  and  not  in  pay- 
ment of  the  balance  due  so  as  to  release  the 
accommodation  makers  of  two  other  notes 
held  by  the  bank  as  collateral  security  in 
respect  to  the  same  account. — Sureties  by 
different  instruments  for  the  same  principal 
debt  are  liable  to  contribute  in  proportion 
to  the  respective  amounts  for  which  they  1  are 
agreed  to  be  sureties. — ^A  person  as  surety 
made  a  note  for  $3^000  to  be  held  by  a  bank 
as  security  for  advances  to  be  made  to  a 
customer,  and  the  ultimate  balance  thereof; 
and  two  others,  as  sureties,  made  a  joint  and 
several  note  for  the  like  amount  and  for  the 
same  purpose;  and  another,  as  surety,  made 
a  note  for  $1,000  for  the  same  purpose. — 
Heldf  that  they  were  liable  to  contribute  re- 
spectively in  the  proportion  of  three-sevenths, 
three-sevenths,  and  one-seventh  of  the  ulti- 
mate balance  requiring  to  be  paid  off.  Ostran- 
der  v.  Jarvis,  18  O.  L.  R.  17,  13  O.  W.  R.  76. 

iBond  for  fidelity  of  asont  of  inanr- 
Aneo  eompany  —  Advances  to  agent  and 
premiums  not  paid  over  —  Construction  of 
bond  —  Application  to  existing  agreement 
between  agent  and  company  —  Withholding 
from  surety  information  as  to  material  facts 
— Release.  Chicago  Life  Insurance  Co,  V. 
Buncombe,  8  O.  W.  R.  8d8. 

Collateral  seenrity  —  "Neglect  of  credi- 
tor by  which  security  is  lost  —  Release  of 
surety.] — Where  a  creditor  accepted  a  trans- 
fer of  seigniorial  rents  from  the  surety,  the 
rents  being  transferred  to  secure  the  payment 
of  a  loan  made  to  the  principal  debtor,  in- 
terest, and  premiums  on  a  life  policy,  which 
had  been  assigned  by  the  principal  debtor  to 
the  creditor  as  security  for  the  debt,  and, 
through  the  neglect  of  the  creditor  to  make 
payment  of  a  prei^ium  due.  the  policy 
lapsed,  the  surety  is  entitled  to  be  released 
from  his  obligation  of  suretyship  for  so  much 
of  the  debt  as  the  lapsed  policy  would  have 
sufficed  to  extinguish.  The  principle  above 
stated  is  not  affected  by  the  fact  that  tbe 
surety's  agent,  with  the  consent  of  the  credi- 
tor, continued  to  collect  the  rents  or  by  the 
further  fact  that  signification  of  tne  transfer 
of  the  rents,  with  the  consent  of  both  credi- 
tor and  surety,  was  not  made  upon  the 
tenants.  Wurtele  v.  Trust  and  Loan  Co,  of 
Canada,  13  Que.  K.  B.  329. 

Oondltioiial  warranty  —  Notice  — 
Possession  of  goods.]  —  T.  wrote  a  letter 
agreeing  to  guarantee  payment  for  goods  con- 


signed on  del  credere  commission  to  R.,  on 
condition  that  he  should  be  allowed,  should 
occasion  arise,  to  take  over  the  goods  con- 
signed. Shortly  afterwards  the  creditor, 
without  giving  any  notice  to  T.,  closed  the 
agency,  withdrew  some  of  the  goods,  and 
permitted  others  to  be  seized  in  execution 
and  removed  beyond  the  reach  of  T.  The 
creditor  did  not  give  T.  any  authority  to  take 
possession  of  the  goods  as  stipulated  in  the 
letter  of  guaranty.  In  an  action  by  the  credi- 
tor to  recover  the  amount  of  the  guaranty : — 
Held,  that  the  conditions  of  the  guaranty  had 
not  been  complied  with  by  the  creditor,  and 
that  he  could  not  hold  the  warrantor  respon- 
sible. Brown  v.  Torrance,  20  C.  L.  T.  270. 
30  S.  C.  R.  311. 

Goatraet  betireen  principal  and 
surety  —  Action  by  surety  on  note  before 
discharging  principars  KoWK<y.]— Plaintiff 
and  defendant  were  joint  and  several  makers, 
for  the  latter's  accommodation  of  two  notes. 
Plaintiff  took  from  defendant  a  note  equal 
in  amount  to  the  other  two  notes  and  sued 
on  this  note  a  few  days  before  he  paid  the 
other  two  notes : — Held,  that  there  was  con- 
sideration and  the  defendant  must  pay.  Judg- 
ment for  plaintiff.  Ruffee  v.  Shaw,  7  B.  L. 
R.  17. 

Death  of  surety  —  Continuance — Powh 
ers  of  executors  —  Extension  of  time  — 
Simple  contract  of  suretyship  —  Release  of 
one  surety  under  seal  —  Confirmation  of 
original  contract,] — C.  and  others  executed 
an  agreement,  not  under  seal,  by  which  they 
undertook  to  guarantee  payment  of  advances 
by  a  bank  to  an  industrial  company.  The 
guarantee  was  to  be  continuing,  and  the  bank 
could  deal  with  securities  for  such  advances 
as  it  saw  fit.  the  doctrines  of  law  and  equity 
in  favour  of  a  surety  not  to  apply  thereto. 
One  of  the  sureties  wishing  to  be  discharged, 
a  document  under  seal  was  executed  by  the 
others  for  the  purpose  and  the  parties  thereby 
ratified  and  confirmed  the  said  guarantee 
and  agreed  to  be  bound  as  if  the  discharged 
surety  had  never  been  a  party  to  it.  C. 
having  died,  his  executors  and  the  survivinir 
suretias  and  the  bank  executed  an  agreement 
acknowledging  the  amount  due  by  him  to  the 
bank,  consenting  to  a  renewal  of  notes  cov- 
ered by  the  guarantee,  and  confirming  the 
latter.  More  than  six  years  after  C.*8  death, 
the  bank  brought  action  to  recover  from  his 
executors  the  amount  so  acknowledged  to  be 
due : — Held,  that  the  discbarge  of  the  surety 
by  writing  under  seal  did  not  convert  the 
original  guarantee  into  a  specialty,  and  that 
the  claim  of  the  bank  was  barred  by  the 
Statute  of  Limitations. — Held,  per  Davies, 
Idington  and  Duff,  JJ.,  that  the  executors 
had  no  power  to  continue  the  guarantee,  and 
the  claim  against  the  estate  was  discharged 
by  time  for  payment  granted  the  principal 
debtor. — Appeal  dismissed  with  costs.  Union 
Bank  V.  Clark  (1910),  30  0.  L.  T.  631,  43 
S.  O.  R.  299. 

Diseharge  of  surety  —  Extending  time 
for  payment  —  Promissory  notes — Renewal 
— Accommodation  indorser  —  Collateral 
security  —  Notice.]— T.  B.  L.  and  A.  C.  S. 
being  mdebted  on  several  promissory  notes 
to  the  plaintiffs,  who  demanded  security,  the 
defendant  H.  A.  S..  the  wife  of  A.  C.  S..  at 
his  request  and  without  knowing  of  the  pur- 
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pose  for  which  he  proposed  to  use  it.  in- 
dorsed a  blank  form  of  note,  which  was 
afterwards  filled  out  as  a  note  made  by  T. 

B.  If.  payable  to  H.  A.  S.,  and  endorsed  by 
her  and  A.  C.  S.,  and  was  then  given  to  the 
plaintiffs.  This  note  was  afterwards  renewed, 
H.  A.  S.  again  endorsing  a  blank  form.  A. 

C.  S.  being  made  payee  and  endorsing  ahead 
of  H.  A.  S.  While  the  plaintiff  lield  this 
latter  note,  they  kept  the  several  notes  as 
security  for  which  they  held  it  renewed,  the 
renewals  extending  beyond  the  date  of  the 
maturity  of  the  note  held  as  security.  In  an 
action  on  the  latter  note.  H.  A.  B.  pleaded 
that  she  was  discharged,  by  reason  of  the 
plaintiffs  having  given  time  by  a  binding 
agreement  to  T.  B.  L.  and  A.  C.  S..  the 
principal  debtors,  without  her  consent:  — 
Held,  McGuire,  J.,  dissenting,  that  the  re- 
newal of  the  notes  constituted  such  an  agree- 
ment and  that  the  rule  invoked — that  giving 
time  to  a  principal  debtor  by  a  binding  agree- 
ment without  the  surety's  consent,  discharges 
the  surety — was  applicable;  and  that  H.  A. 
8.  was  entitled  to  a  dismissal  of  the  action. — 
Bemhle,  that  the  fact  that  T.  B.  I>.  falsely 
stated  to  the  plaintiffs,  when  they  demanded 
security,  that  H.  A.  S.  was  indebted  to  him, 
and  asked  them  if  they  would  accept  her 
endorsement,  to  which  they  consented,  could 
not  bind  H.  A.  S..  as  T.  B.  L.  had  no  auth- 
ority from  her  to  make  the  statement.  2. 
That  if  notice  to  the  plaintiffs  that  H.  A.  S. 
was  merely  an  accommodation  endorser  were 
necessary,  the  mere  fact  that  she  was  second 
endorser  on  the  first  note  and  first  endorser 
on  the  second  note  would  be  sufficient  evi- 
dence of  such  notice.  3.  The  case  was  dis- 
tinguishable from  that  of  a  person  who,  being 
asked  for  collateral  security,  brings  paper 
founded  on  an  actual  indebtedness  to  him- 
self. In  that  case,  giving  him  time  would 
in  no  case  relieve  the  parties  to  the  paper 
given  as  security.  Le  Jeune  v.  Sparrow,  1 
Terr.  L.  R.  384. 

IMfloharse  of  aiirety  —  Eatemion  of 
time  —  Promisaory  note  —  Forged  renewal.] 
— ^The  appellant  was  a  maker  of  a  promissory 
note  along  with  one  of  the  other  defendants, 
his  son,  for  whose  accommodation  the  note 
was  made.  When  the  note  matured  it  was 
retired  by  means  of  a  new  note  signed  by  the 
son,  and  purporting  to  be  signed  by  the 
father.  The  father's  signature  was  in  reality 
a  forgery.  The  original  note  was  given  up 
by  the  plaintiff  to  the  son,  and  was  not  pro- 
duced at  the  trial.  Secondary  evidence  of  it 
was  given,  and  judgment  for  the  plaintiff 
upon  it:  —  Held,  that,  assuming  that  the 
creditor  knew  at  the  time  of  the  making  of 
the  original  note  that  the  appellant  signed 
it  as  surety  only,  the  surety  was  not  dis- 
charged by  the  extending  of  time  to  the  prin- 
cipal debtor.  Irwin  v.  Freeman^  13  Gr.  465, 
followed.  Mclntyre  v.  McGregor,  21  O.  L. 
T.  26. 

Diacharce  of  siirety  —  Qii>ing  time  — 
Preittdtce.l — A  surety,  relying  on  the  giving 
of  time  by  the  creditor  to  the  principal  debtor 
at  a  defence  on  an  action  for  the  debt,  must 
row,  under  s.-8.  14  of  s.  39  of  the  King's 
Bench  Act,  58  &  59  V.  c.  G,  shew  that  he  has 
suffered  pecuniary  loss  or  damage  as  the 
reasonably  direct  and  natural  result  of  the 
creditor  having  given  the  extension  of  time. 
The  defendant,  claiming  that  he  was  entitled 


to  be  treated  as  a  surety,  proved  that,  rdky- 
ing  on  the  representations  of  his  co-debtor 
that  the  debt  had  been  paid  and  satisfied,  be 
had  made  a  settlement  of  their  partneiahip 
affairs  and  paid  a  large  sum  of  money  to  him 
and  given  him  a  formal  release,  besides  hand- 
ing over  to  him  a  large  quantity  of  goods :~ 
Held,  that  this  was  not  evidence  to  ^ew  that 
the  defendant  had  been  prejudiced  by  the 
plaintiffs  having  given  time  to  the  co-debtor, 
as  what  the  defendant  had  done  was  done  on 
the  strength  of  the  statements  made  to  him 
by  his  co-debtor,  and  not  in  reliance  on  any- 
thing the  plaintiffs  had  done  or  omitted  to 
do.  Blackwood  v.  Perdval,  22  C.  L.  T.  268^ 
331,  14  Man.  L.  R.  210. 

IMaoharso  of  sttroty — Guarantee  policy 
— Fidelity  of  servant  —  Statements  of  Mas- 
ter upon  application  —  Incorporation  in 
policy  —  Alteration  in  duties  of  servant  — 
Material  misstatements  —  Ontario  Insurance 
Act.  Hay  v.  Employers*  LiabUity  Assurmuee 
Oorporation,  6  O.  W.  R.  459. 

DiBoharse  of  surety  —  Wrongfml  aet$ 
of  principal  —  Failure  to  give  notice  of  — 
Findings  of  jury  —  Setting  aside,] — ^llie  de- 
fendants F.  W.  B.  and  J.  A.  K.  were  snretieB 
on  a  bond  given  to  the  plaintiff  associatioB 
by  the  defendant  B.  for  the  faithful  dis- 
charge of  his  duties  as  an  agent  of  the  as- 
sociation. Among  such  duties  were  the  re- 
mittance, at  least  once  in  each  month,  of  all 
moneys  or  securities  collected  for  or  on  ac- 
count of  the  association,  such  remittances  to 
be  made  by  bank  draft,  marked  cheque,  post 
office  order,  or  by  express.  The  evidence 
shewed  that  B.  remitted  moneys  by  his  emu 
personal  cheques,  instead  of  as  directed,  and 
on  a  number  of  occasions  asked  to  have  sadi 
cheques  held  over  for  a  few  days  in  order 
to  enable  him  to  provide  funds  to  meet  them : 
— Held,  that  these,  and  other  acts  of  dis- 
obedience, under  the  terms  of  the  agreement, 
would  have  justified  the  dismissal  of  B. ;  that 
it  was  the  duty  of  the  association  to  have 
notified  the  sureties  of  his  derelictions  of 
duty;  and  that,  having  failed  to  do  so,  and 
having  continued  him  in  their  employ  with 
knowledge  that  he  was  violating  his  instruc- 
tions, they  could  not  recover  against  the 
sureties  for  the  default  of  B. — Heid,  that 
findings  of  the  jury,  negativing  knowledge 
on  the  part  of  the  association  of  the  irregu- 
larities of  B.,  being  against  the  weight  of 
evidence,  must  be  set  aside  with  costs;  and 
a  new  trial  ordered.  Confederati<m  Life  As- 
sociation V,  Brown,  35  N.  S.  R.  94. 

Fldelity  guarantee — Alteration  of  du- 
ties of  principal  —  Imposition  of  greater 
responsiiilities — Release  of  surety.} — ^A  con- 
tract of  suretyship  is  to  be  interpreted 
strictly,  and  its  effect  should  be  diciim- 
scribed  by  and  limited  to  the  particolir 
obligations  assumed  by  the  surety;  there- 
fore the  suretyship  of  one  who  gives  a  guar- 
antee against  the  acts  of  another  is  at  an 
end,  if  the  duties  of  the  latter,  while  ap- 
parently, on  the  whole,  remaining  the  same, 
are  changed  to  place  on  him  more  oneiDoa 
responsibilities.  In  this  case,  the  defendant 
D.,  having  become  surety  only  for  the  acta 
of  the  defendant  T.  as  a  simple  coUector  of 
the  plaintiff,  his  suretyship  terminated  when 
the  defendant  T.  ceased  to  act  as  collector. 
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to  take  the  more  important  and  onerous  office 
of  secretary-treasurer  of  a  new  local  branch 
established  in  the  territory  where  he  had 
acted  as  collector.  ^ooiiU  de9  Artisans  Oan- 
mdien9-Francais  v.  Trudel,  26  Que.  S.  C.  118. 

Guarantee  of  payment  of  promls- 
■ovy  note  —  Note  not  presented  for  pay- 
ment —  Principal  and  agent  —  Contract  to 
rapply  goods  to  agent  —  Proviso  against 
liability  for  damages  for  non-deUvery — ^Latter 
clause  void  as  repugnant  —  Waiver  of  terms. 
M ossein  arrit  Co.  v.  Zwicher,  2  B.  L.  R.  59. 

Guarantee  policy  —  Fidelity  of  man- 
ager of  loan  company  —  Misappropriation  of 
moneys  —  Release  of  surety  —  Untrue  state- 
menU  —  Conditions  of  policy  —  Necessity 
for  setting  forth  in  policy  —  Incorporation 
hy  reference  to  application  —  Insurance  Act 
of  Ontario,  sec.  lU  (1),  (2)— Construction 
— Change  in  duties  of  manager,} — ^Appeal  by 
plaintiffs  from  judgment  of  MacMahon,  J., 
24  a  L.  T.  354,  8  O.  L.  R.  117.  4  O.  W.  R. 
99,  dismissing  action  upon  a  guarantee  policy 
issued  by  defendants  in  favour  of  plaintiff 
loan  company  to  secure  the  fidelity  of  one 
Rowley,    manager   of    that    company.      The 
guarantee  agreement  in  this  case  was  issued 
upon  and  after  the  proposal  or  application 
of   the  employee,   fortified  and   accompanied 
by  the  answers  of  the  company  (the  employ- 
ers)   touching  the  duties  of    the    applicant, 
which   answers   it   was   agreed   were   to   be 
taken  as  the  basis  of  the  contract  between 
the  employers    (the  plaintiffs)    and   the  de- 
fendants, the  guarantee  company.  Upon  these 
papers,  statements,  and  representations,  the 
contract  was  issued  and  accepted  by  plain- 
tiflfia.     On  the  face  of  the  sealed  contract  of 
insurance    or    guarantee    it    was    recited: 
"  Whereas  the  emjployer  has  delivered  to  the 
company  certain  statements  and  a  declaration 
setting  forth,  among  other  things,  the  duties 
and     remuneration     of    the     employee,     the 
moneys    to   be   intrusted    to    him,    and    the 
checks  to  be  kept  upon  his  accounts,  and  has 
consented    that   such   declaration,    and    each 
and  eveiy  the  statements  therein  referred  to 
or  contained,  shall  form  the  basis  of  the  con- 
tfaet  hereinafter  expressed  to  be  made,  but 
this  stipulation  is  hereby  limited  to  such  of 
said  statements  as  are  material  to  this  con- 
tract"   This  last  clause  was  apparently  the 
outcome  of  what  was  deemed  a  proper  form 
of  expression  to  comply  with  sub-sec.  (2)  of 
sec.    144:    see    ViUage   of   London    West   v. 
London  Guarantee  and  Accident  Co,,  26  O. 
R.   520,   in   which   the  defendants   were  the 
company  now  defendants.     If  sub-sec.  (2)  of 
sec.   144   were  alone   considered,   it   appears 
to  contain  in  gremio  sufficient  to  indicate  that 
the   terms   which  go  to  avoid   the  contract 
need  not  be  contained  in  or  endorsed  upon 
the   contract   "in   full."      It   was   enough   if 
the  contract  **  be  made  subject "  to  any  stipu- 
lation as  to  avoiding  the  contract  by  reason 
of  any  satement  inducing  the  entering  into 
of  the  contract  by  the  corporation.     In  this 
case  the  contract  was  made  subject  to  the 
preliminary  statements  and  declaration.    Be- 
sides this,  there  was  an  express  notice  given 
on  the  face  of  the  agreement   (p.  2)   that  if 
any  suppression  or  misstatement  of  any  fact 
affecting  the  risk  of  the  company  be  made 
at  the  time  of  the  payment  of  the  first  or 
any  subsequent  premium   .    .    .    this  agree- 
acL. — 113. 


ment  shaU  be  void  and  of  no  effect  from  the 
beginning  The  original  untrue  statements 
r«r  ^f^%  contemporaneously  with  the  first 
ftZ^M^  ^^  premium,  and  they  were  unques- 
r^^ll  material  and  affected  the  risk.  Elgin 
I^^Ta  ''•^  ^^^^0»Co.  V.  London  Quarante^ 
and  Acadent  Co,,  5  O.  W.  R.  349,  9  O.  L.  R. 

CoiTRT  OF  Appeal  held,  following  Hau  v 
Employers'  Liability  Co.,  6  O  W  R  ^17 
that  the  application  in 'this  ^s^' and  th^ 
statements  made  by  the  plaintiffs' 'presMent! 
ftilly  set  out  m  the  previous  reports 
8  O.  L.  R.  117  and  9  O.  Ll  R  560 
r4^^  '« corporated    into   the   policy   oi   c^I 

of  LS  J^"''°*^^u''°^.  °**^«  P*rt  there- 
?n cr  ^«  ^T®"^®','?  ^^®  circumstances,  bind- 
infiv^'lfi^^  Pi*?^^^«'  **»«"«h  not  appar- 
lun^  ^^J^^^^^l^  ^y  *°y  resolution,  and  that 
ll^inthiT^^r.  ^'^^^SuiBhlng'the  above 
Ha  iu  *"  respect— were  materially  untrue, 
and  therefore  avoided  the  poUcy.-Judgment 

.w  v5*  ^^f  affinned.  Elgin  Loan  and  Sat^- 
Co,,  11  o.  L.  R.  330,  7  O.  W.  R,  109 

Guaranty  —  Bill  of  sale  —  Ewtra-provin- 
ctal  company  —   chods  suppUed  debtor  in 

St^utel  %^,^^%'^^^  -^^^  BrunsuAcl 
aratutes,  190S,  c,  18,  ss,  12,  i8.]— Defend- 

A^Tol^^^.'^^'  *  ^ir^'^^y  bindinrthem- 
?^1I  *^  ^y/°*^  severally  as  principal  deb- 
tors for  goods  purchased  by  W.  and  anv 
notes  given  therefor  to  the  amount  of  $1  oS) 

¥2oSo""^^^tt^?S^f  *?  '^'  amount  of  aCi 
jj,000  .^Held,  that  there  was  no  fraud      If 

the  guarantor  desired  to  limit  the  Sedit  ant 
words  should  have  been  used.  In  thJ  mUfn 
of  the  guaranty  were  the  words:   "  Posm^ 

^eld,  that  there  was  an  absolute  sale  Plain- 

te?hTr.''t*°'^'Pr?.*^^  '^^^^^  Dominion  ehS- 
ter  birt  were  not  licensed  to  do  business  in 
JSew  Brunswick.— ^cW,  that  guamnty^liM 
obtained  by  plainUffs'  traveller  whS  did  nnf 
reside  in  New  Brunswick.  nKdplain^^^^^ 

So? ap'ply'  ^fc**  ^^^'^'^^  ^^ 'e  &oS 
mere^?  an  n^r  ^ocument  in  question  is  not 
Siaranft  ?«J  but  a  perfect  and  conclusive 
guaranty     Judgment  for  plaintiffs  with  six 

TlI'r.'^^:''-     fl^en^  v.  BirMaV  6 

of  FS!ir^'t"*^Ti^-  Consideration  —  Statute 
of  Frauds  --  Waiver  —  Assignment  for  bene- 

w.l.'^R^'isa    ^'''*'* ""'  •^^"^'*"~  <^ ^^^5 

*eiSwSr?"*f  *7  Construction  —  Continuing 
J^rM'^T^  ^^i°'  being  indebted  to  the 
plaintiffs  for  goods  supplied,  on  ordering  fur- 
ther goods  received  from  the  plaintiffs  a 
telegram :--"  Let  M.  L.  (defendant)  wire 
guaranty  for  payment  of  all  accounts  to  us 
and  everything  will  be  satisfactory."  The 
defendant,  without  apparently  having  seen 
the  telegram,  but  having  been  informed  of  Us 
contents,  telegraphed  in  reply :  « will  gnar- 
antee    payment   of   all   accounts "    for    tiie 

tmumg  one,   and   the  defendant   was   liable 
for  accounts  incurred  or  to  be  incurredTt 
Wence^fee/  and  Wire  Co,  v.  LeJ^^Q, 

J^  r^T^^^A     Affirmed   24   O.   L.   T    128    7 
O.  L.  R.  72.  3  O.  W.  R.  80.  *   ^ 
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CKtaranty  —  Continuing  security  —  Ex- 
tent of  obligation  —  Fraud  of  agent  of 
creditors  —  Foreign  Companies  Ordinance- 
Registration  —  Penalty  --pe™and^ai<v^ 
MMsey  Co,  v.  Foster  (N.W.T.),  2  W.  U  R. 
197. 

Guaranty  —  Honesty  of  agent  —  yotice 
of  default  —  Proof  of  loss  —  Proposal  -- 

Conditions  —  Expenses  of  jr^««f***^?*Jr:'ftS 
action  upon  a  guaranty  po hey  to  reimburse 
the  plaintiff  for  pecuniary  loss  by  the  fraud 
or  dishonesty  of  an  agent  of  the  plaintiffs 
which   should    amount    to    embezzlement    or 
larceny.      One    condition    was    that   on    the 
discovery    of   fraud   or   dishonesty    the   em- 
ployers should  immediately  noti^  the  defend- 
ants:—HeW,  on  the  evidence,   that   the  de- 
fendants got  immediate  notice  of  the  fact  of 
the  loss,  and  waived  exact  compliance  with 
t£e  «Sidition  ^  to  notice.     2.  That,  within 
a  reasonable  time  after  discovery  of  default, 
the  plaintiffs  furnished  their  daim,  with  such 
particulars  as  proved  the  cause,  nature,  ana 
extent  of  the  loss.    3.  Whether  the  incorpora 
tion  of  the  proposal  in  the  policy   (as  was 
provided  for)    should  be   construed  as   con- 
stituting  a  warranty  by  the  pUmtiffs  that 
they   would  adhere  to  the  course  indicated 
by  the  answers  to  questions  submitted  to  Uie 
plaintiffs,  the  surety  should  be  considered  as 
discharged  by  a  departure  from  that  course 
materially  contributing   to   the  loss  insured 
against.    The  plaintiffs  did  not  furnish  reas- 
onable verification  of  the  statements  made  in 
the  written  proposal  or  the  compliance  there- 
with.    Therefore,  the  plaintiffs  were  not  en- 
titled   to    recover   for   pecuniary    loss;    but, 
having   prosecuted   their  agent,   as   required 
by  a  condition  of  the  policy,  they  were  en- 
titled to  be  paid  the  expenses  so  incurred. 
<}lohe  Savings  and  Loan  Go.  v.  Employers 
Liability   Assurance   Corporation,   Zl   c..    l*. 
TT.  512.  13  Man.  L.  R.  531. 

Guaranty  —  Release  of  surety—Promis- 
iBorTnote  collateral  to  sniaranty-Extension 
S  time  by  days  of  grace.  McDonald  v.  Bw 
choltz  (Y.T.),  2  W.  L.  R.  10. 

Guaranty  bond  —  Counter^hond^on- 
Btruction  -  Application  to  part  MaM^ 
AuthoHty  of  manager  for  Canada  of  Enghsh 
Company  ---  Consideration.]^The  plaintiffs 
hid  given  a  bond  to  the  Municipal  Commis- 
sioner dSted   the  1st  May.  1904,   to  insure 
the  faithfulness  and  honesty  of  the  defend- 
ant C   as  treasurer  of  the  rural  municipality 
of  Bri)kenhead  for  a  term  of  three  yeare,  in 
the  sum  of  $3,000,  and  the  P^^'^^'^JH^^^ 
three  years'  insurance  was  paid  in  advance 
On  the  3rd  March,  1905,  the  plamtiffs  gave 
notice  in  accordance  with  a  provision  of  ^the 
bond,  canceUing  the  guaranty  at  the  expira- 
tion of  three  months,  whereby  the  liability 
of  the  plaintiffs  was  confined  to  anydefa^ca- 
tions  of  C.  prior  to  the  3rd  June.  190o.  Th  a 
action  necessitated  the  vacating  by  C.  of  his 
position  as  treasurer;  but  on  it  being  inti- 
mated to  the  council  that  the  plamtiffs  would 
reinstate  C.  on  the  bond,  if  5»«y  «<>*«;  ^^ 
factory  counter-security  bond    the  other  d^ 
fendants  agreed  to  give  such  security,  and 
the    council    voted    to    reappoint    O.        ine 
manager   of   the  plaintiffs   for   Canada.   A., 
then  had  prepared  a  form  of  counter-security 
bond  for  the  defendants  to  sign,  and,  after 
it  was  returned  to  him  signed,  he  sent  to  the 


Municipal  Commissioner  a  document  signed 
by  himself  purportihg  to  be  an  endorsement 
on   the  original   bond   reinstating  C.  for  t 
guaranty  of  |3.000  dating  from  the  3rd  Jmie, 
1905,  to  the  1st  May,  1907.    The  defaidantt 
were  not  asked  to  secure  the  plaintiffs  by 
their  countei^bond  against  past  defalcatioos, 
and  did  not  know  that  there  were  any  sock, 
and   the  wording  of  their  countei^bond  did 
not   clearly   shew   that   it   was   intended  to 
secure    the    plaintiffs   against    past   defalca- 
tions of  C.    Shortly  afterwards  the  plaintiflEs 
were   obliged    to   pay   the   amount  of  ther 
original  bond  to  the  Municipal  Commissioner 
in   respect  of  defalcations  of  C  committed 
prior  to  the  3rd  June,  1905.    They  then  sned 
the  defendants  upon  the  counter-bond : — H&i, 
that,  under  all  the  circumstances,  the  defend- 
ants were  not  liable,  as  their  bond  should 
be  held  to  have  relation  only  to  the  liability 
of  the  plaintiffs  under  their  reinstating  con- 
tract, and  not  to  that  under  the  cancelled 
bond. — Held,  also,  that,  as  there  was  no  evi- 
dence that  A.  had  authority  from  the  plafai- 
tiffs   to   make   the  endorsement  he  did.  the 
plaintiffs  had   failed   to   establish  that  they 
had  continued  the  guaranty  bond  previously 
in  existence,  and  consequently  there  was  a 
total   absence   of   consideration   for   the  de- 
fendants' counter^bond,  and  for  that  reason 
also  they  were  not  liable  upon  it.    Lonism 
Guarantee  and  Accident  Co.  v.   Cornish,  6 
W.  L.  R.  5.  17  Man.  L.  R.  14a 

ImmoTable  pledged  as  seevrity  fer 
debtor's  obligation  —  Personal  artiw 
against  surety  —  Demurrer  —  (7.  P.  191.]-^ 
iSiere  is  no  personal  obligation  between  credi- 
tor and  surety  when  the  Utter  pl^^ff^  jj^ 
movable  property  for  another's  debt  Tut 
surety,  in  such  a  case,  is  liable  ni«^ 
propter  rem,  Paquin  v.  Ohame  (1910),  12 
Que.  P.  R.  331. 

Joint   and   several   proaiissory  note 

— Part  payment  —  Statute  of  Limitation^ 
Effect  of  payment  by  one  of  several  joimt 
makers,  after  enforcement  of  note  barred  en 
his  right  to  contribution  from  other  misers 
— Voluntary  payment  —  Burden  of  proof.]-- 
Plaintiff,  defendant  and  C,  the  prindpal, 
made  a  joint  and  several  note  to  h.  Par 
ments  were  made  from  time  to  time  by  C 
More  than  six  years  after  the  note  becsjae 
due,  plaintiff  paid  the  balance  owing  on  tsj 
note  and  now  sought  to  recover  one-hatt 
from  the  defendant  :—HcW,  that  he  cannot 
recover,  the  payment  having  been  voluntary. 
Patterson  v.  CampbeU,  8  E.  L.  EL  40. 

Jndgn&ent  against   prineipal  — -  Bss 

judicata  against  surety  —  Evidence  —  Ap- 
propriation of  payments  —  Scope  of  Uabib^ 
of  surety.] — A  judement  against  the  prinor 
pal  debtor  is  res  judicata  against  his  surety, 
provided  that  the  judgment  defines  and  deter- 
mines the  responsibility  of  the  principal  deb- 
tor in  the  matter  covered  by  the  secuniy. 
2  In  this  case  the  judgment  against  tl* 
principal  debtor,  being  based  upon  the  tscl 
that  he  had  neglected  to  collect  certiin 
premiums,  and  not  determining  his  responsi- 
bility as  regards  money  received  and  not  re- 
mitted to  the  plaintiffs,  did  not  decide  the 
question  arising  in  the  present  actios.  «m 
therefore  did  not  sustain  the  allegation  « 
res  judicata  as  regards  the  surety.  3.  E^* 
dence  cannot,  in  order  to  establish  res  ;••* 
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oata,  be  admitted  to  determine  the  nature  of 
debts  covered  bjr  the  amount  of  a  jud^rment, 
when  the  judgment  does  not  determine  such 
debts  and  does  not  particularly  specify  them : 
Art.  1234  C.  C.  4.  The  surety  is  not  con- 
cerned in  the  appropriation  of  moneys  re- 
mitted by  the  principal  debtor  to  the  credi- 
tor; the  remitting  of  the  money  frees  the 
surety  from  all  responsibility.  5.  In  this 
case  the  surety,  warranting  only  the  fidelity 
of  the  principal  debtor  in  the  performance 
of  his  duties,  will  not  be  responsible  for 
what  the  creditor  has  in  his  own  Interest, 
tolerated  and  even  approved  in  the  conduct 
of  his  agent.  Judsrment  in  24  Que.  S.  C. 
88  reversed.  Morgan  v.  WeMtem  Assurance 
Co.,  13  Que.  K.  B.  49. 

Jndieial  surety  —  Appeal  —  Ewtent  of 
lialnlily,] — ^A  judicial  security  guaranteeing 
that  a  party  will  effectively  prosecute  an 
appeal  which  he  has  taken  to  the  Court  of 
King's  Bench  from  a  judgment  of  the  Su- 
perior Court,  and  wiU  pay  the  award  and  all 
cost  and  damages  which  shall  be  awarded  in 
case  the  judgment  of  the  Superior  Court  shall 
be  affirmed,  is  at  an  end  the  moment  the 
Judgment  of  the  Superior  Court  has  been 
reversed  by  the  Court  of  King's  Bench ;  and 
the  fact  that,  upon  an  appeal  of  the  opposite 
party,  the  Supreme  Court  of  Canada  has 
subsequently  set  aside  the  judgment  of  the 
Qneen's  Bench  and  restored  that  of  the  Su- 
perior Court,  does  not  revive  the  obligation 
of  the  surety.  Oueriin  v.  MoUeur,  21  C.  Lr. 
T.  445.  19  Que.  S.  C.  571. 

Xtialiility  of  wife  as  sniwty — Findings 
of  Referee — NeoeaHty  for  independent  advice 
— Knowledge  of  oirounutaneea — Look  of  fraud 
and  misrepreaeniaUon  —  Power  of  wife  to 
make  a  valid  mortgage,} — ^Divisional  Court 
held  that  the  findings  of  the  Referee  cannot 
be  flet  aside  if  based  upon  a  reasonable  con- 
flict of  testimony,  and  appear  to  deal  fully 
with  all  the  matters  in  difference.  Where  a 
married  woman  assumes  liability  on  behalf 
of  her  husband,  her  signature  cannot  be  im- 
peached on  the  grounds  of  misunderstanding 
the  circumstances  or  of  fraud  or  misrepre- 
aentation,  if  she  had  an  accurate  knowledge 
of  the  circumstances  and  the  fraud  or  misre- 
presentation has  not  been  defiuitely  proved. 
A  married  woman  is  not  in  need  of  indepen- 
dent advice  as  to  signing  a  mortgage  when  the 
transaction  is  natural  and  rational,  and  she  is 
not  living  in  passive  obedience  to  her  hus- 
band's direction,  and  there  has  been  no  over- 
powering influence.  Union  Bank  v.  Orate 
(1911),  19  O.  W.  R.  299,  2  O.  W.  N.  1147. 


—  Negligence  —  Laches  —  Re- 
lease of  surety  —  Pledge  —  Construction  of 
contract  —  Principal  and  agent.] — Upon  the 
execution  of  a  deed  of  obligation  and  hypo- 
thec, the  plaintiffs  became  sureties  for  the 
debtor,  and,  for  further  security,  the  debtor 
assigned  and  delivered  to  the  mortgagee,  by 
way  of  pledge,  a  policy  of  assurance  upon 
his  life  for  the  amount  of  the  loan;  one  of 
the  clauses  of  the  deed  provided  "  for  fur- 
ther securing  the  repayment  of  the  said  loan, 
interest,  accessories,  and  premiums  of  insur- 
ance on  the  said  life  policy,'*  that  the  debtor 
and  sureties,  '*  by  way  of  pledge  d  titre  d'an- 
iichrese  transferred  and  made  over  unto  the 
said  lender"  certain  constituted  rents  and 
sei^rniorial  dues.     The  deed  further  provided 


that  the  agent  of  the  seigniory  should  remain 
agent  until  the  loan  should  be  repaid  with 
interest  and  such  insurance  premiums  as 
might  be  disbursed  by  the  creditor,  and  that 
the  creditor  should  have  the  right  to  dismiss 
said  agent  should  he  fail  to  make  out  of  the 
revenues  of  the  seigniory  and  remit  to  the 
creditor  the  amount  necessary  for  the  pay- 
ment of  such  interest  and  the  sums  disbursed 
for  the  insurance  premiums.  It  further  pro- 
vided that  the  lender  should  not  be  respon- 
sible to  the  debtor  and  sureties  for  the  agent's 
acts,  the  debtor  and  sureties  assuming  re- 
sponsibility therefor.  The  judgment  appealed 
from  found,  as  facts,  that  the  sureties  had 
made  a  provision  in  the  hands  of  Uie  credi- 
tor for  the  purpose  of  payment  of  the 
premium  out  of  the  revenues  assigned,  that, 
for  such  purposes,  the  creditor  had  become 
the  mandatary  of  the  sureties  and  respon- 
sible for  the  due  fulfilment  of  such  mandate, 
and  that  there  were  sufficient  funds  derived 
from  such  revenues  to  pay  a  renewal  premium 
which  fell  due  shortly  before  the  death  of 
the  debtor,  but  said  premium  had  been 
omitted  to  be  paid  through  some  neglect 
or  fault  of  the  creditor  in  obtaining  the 
funds  therefor  from  the  agent  In  conse- 
quence of  the  failure  of  the  payment  of  (he 
premium  the  benefit  of  the  policy  was  lost : — 
Held,  affirming  the  judgment  appealed  from, 
Idington,  J.,  dissenting,  that  the  deed  con- 
templated the  payment  of  the  premiums  by 
the  creditor  put  of  the  funds  assigned,  that 
the  creditor  had  failed  to  use  proper  diligence 
in  respect  to  the  payment  of  the  premium, 
and  that  the  sureties  were,  therefore,  entitled 
to  be  discharged  pro  tanto,  and  the  property 
pledged  released  accordingly.  Wurtele  v. 
Trust  and  Loan  Co.,  25  C.  L.  T.  99;  Trust 
and  Loan  Co,  v.  Wurtele,  35  S.  C.  R.  663. 

/Obllflratlons  of  anrety  —  Seizure  of 
goods  —  Retention  by  defendant  —  Produc- 
tion of  goods  —  Accounting  for  revenue  from 
— Necessity  for  action  of  account.]  —  The 
surety  furnished  by  a  defendant  in  respect 
of  his  undertaking  to  produce,  upon  the  order 
of  the  Court,  the  property  seized  and  to  ac- 
count for  the  revenue  derived  from  such 
property,  is  bound  only  to  the  extent  of  the 
value  of  the  property  really  seized,  and  can- 
not be  adjudged  to  pay  a  sum  of  money  as 
the  fruits  or  revenue  derived  from  such 
property,  so  long  as  an  action  for  an  ac- 
count has  not  been  brought  against  the  de- 
fendant for  whom  he  is  surety.  Boursier  v. 
Bergevin,  34  Que.  S.  C.  97. 

Offleial  bond  —  Breach  —  Defence  of 
negligence  —  Suppression  of  facts.  City  of 
Montreal  v.  Boucher,  3  B.  L.  R.  142. 

Offleial  bond  —  Want  of  supervision — 
Failure  to  audit  accounts.  8t,  Edward  School 
Commissioners  v.  Employers'  Liability  As- 
surance Corporation,  3  E.  L.  R.  124. 

Payment  by  Knarantor  of  debt  of 
principal  —  Action  to  recover  amount  paid 
from  principal  —  Legal  obligation  to  pay — 
Request  of  principal  —  Acceptance  by  credi- 
tor of  offer  to  guarantee.] — A  creditor  offered 
to  fill  the  defendant's  order  for  goods  sent 
by  the  plaintiff,  the  creditor's  agent,  and  to 
allow  him  an  extra  commission  if  he  would 
guarantee  the  account.  The  plaintiff  replied 
that  he  would  guarantee  the  account  for  that 
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season  only : — J7eZd,  that  the  plaintiff  was 
bound  by  the  guaranty  whether  he  had  notice 
of  the  shipment  of  the  goods  or  not,  and, 
being  so  bound,  was  entitled  to  recover  from 
the  defendant  the  amount  paid  under  the 
guaranty,  which,  as  found  upon  the  evidence 
by  the  trial  Judge,  had  been  given  at  de- 
fendant's request.— -wSilci^fc  v.  Sleigh,  5  Ex. 
514,  distinguished. — The  terms  of  sale  of  the 
goods  were  *^our  months,  or  5  per  cent,  off 
30  days,"  and  the  creditor  had  taken  the 
defendant's  note  at  four  months  for  the 
amount  of  the  account,  but  the  plaintiff  knew 
the  terms  and  had  agreed  to  them : — Held, 
that,  although  the*time  of  payment  was  thus 
postponed  beyond  the  time  mentioned  by  the 
plaintiff  in  his  guaranty,  yet  he  was  bound 
by  it,  as  it  should  be  presumed  that  he  had 
guaranteed  the  account  payable  on  the  terms 
to  which  he,  as  the  creditor's  agent,  had 
agreed.  Fraser  v.  Douglas,  5  W.  L.  R.  52, 
16  Man.  L.  R.  484. 

Promissory  notes  —  DepoHt  of  colla- 
teral 9ecuriti€8  —  Ear-marked  fund  —  Pay- 
ment —  Appropriation  of  proceeds  —  Set-off 
— Release  of  principal  debtor  —  Constructive 
fraud  —  Discharge  of  surety  —  Right  of 
action  —  Common  counts  —  Equitable  re-- 
course,] — K.  owed  the  corporation  $33,527.94 
on  two  judgments  recovered  on  notes  for 
$10,000  given  by  him  to  R.,  and  a  subsequent 
loan  to  him  and  R.  for  $20,000.  M.,  at  the 
request  of  and  for  the  accommodation  of  R, 
had  endorsed  the  notes  for  $10,000,  and  de- 
IMsited  certain  shares  and  debentures  as 
collateral  security  on  his  endorsement.  K. 
and  R.  deposited  further  collateral  security 
on  negotiating  the  second  loan,  but  K.  re- 
mained in  ignorance  of  M.'s  endorsements 
and  collateral  deposit  until  long  after  the 
release  hereinafter  mentioned.  These  judg- 
ments remained  unsatisfied  for  over  six  years, 
but,  in  the  meantime,  the  corporation  had  sold 
all  the  shares  deposited  as  collateral  security, 
and  placed  the  money  received  for  them  to 
the  credit  of  a  suspense  account,  without 
making  any  distinction  between  funds  real- 
ised from  M.'s  shares  and  the  proceeds  of 
the  other  securities,  and  without  making  any 
appropriation  of  any  of  the  funds  towards 
either  of  the  debts.  On  the  28th  February, 
1900,  after  negotiations  with  K.  to  com- 
promise the  claims  against  him.  the  agent 
of  the  corporation  wrote  him  a  letter  offering 
to  compromise  the  whole  indebtedness  for 
$15,000,  provided  payment  was  made  some 
time  in  March  or  April  following.  This  offer 
was  not  acted  upon  until  November.  1901, 
when  the  corporation  carried  out  the  offer 
and  received  the  $15,000,  having  a  few  days 
previously  appropriated  the  funds  in  the  sus- 
pense account,  applying  the  proceeds  of  M.'s 
shares  to  the  credit  of  the  notes  he  had  en- 
dorsed. These  negotiations  for  compromise 
and  the  final  settlement  with  K.  took  place 
without  the  knowledge  of  M.,  and  K.  was 
not  informed  of  his  remaining  liability  to- 
wards M.  as  surety: — Held,  by  Sedgewick, 
Girouard,  Davies,  and  Idington,  JJ.  (revers- 
ing the  judgment  appealed  from,  11  B.  C.  R. 
402),  that  the  secret  dealings  by  the  cor- 
poration with  K.  and  with  respect  to  the 
debts  and  securities  were,  constructively,  a 
fraud  against  both  K.  and  M. ;  that  the  re- 
lease of  the  principal  debtor  discharged  M. 
as  surety;  and  that  he  was  entitled  to  re- 
cover the   surplus  of  what   the  corporation 


received  applicable  to  the  notes  endorsed  bj 
him  as  money  had  and  received  by  the  cor- 
poration to  and  for  his  use. — Held  by  Mae- 
lennan,  J.,  that,  on  proper  application  of  all 
the  money  received,  the  corporation  had  got 
more  than  sufficient  to  satisfy  the  amoont 
for  which  M.  was  surety,  and  that  the  mr- 
plus  received  in  excess  of  what  was  due  upon 
the  notes  was,  in  equity,  received  for  the 
use  of  M.,  and  could  be  recovered  by  him  on 
equitable  principles  or  as  money  bad  asd 
received  in  an  action  at  law.  Mitne  y.  York- 
shire Guarantee  and  Securities  Corporation, 
26  C.  L.  T.  456,  37  S.  C.  R.  331. 

Release  of  surety  —  Assignment  of 
mortgage  —  Covenant  —  Discharge  of  part 
of  land,] — ^The  defendant,  when  assigning  a 
mortgage  on  lands  to  the  plaintiAs;  coven- 
anted that  the  mortgagor  would  pay.  The 
plaintiffs  afterwards,  without  his  consent, 
discharged  half  the  lands  from  the  mortgage 
on  payment  of  half  the  mortgage  debt:  — 
Held,  that  this  was  such  an  alteration  of 
the  contract  guaranteed  as  to  release  the  de- 
fendant from  his  liability,  whetiier  the 
amount  paid  was  the  full  value  of  the  part 
released  or  not  Farmers*  Loan  and  8amng$ 
Co.  V.  Patchett,  23  C.  L.  T.  285,  6  O.  L.  R 
255.  2  O.  W.  R.  702. 

Release  of  surety  —  Duty  of  principal 
to  realise  upon  securities  —  Conditional  sals 
agreements  —  Duty  to  ewercise  right  of  re- 
possession— Transfer  of  securities  to  surety.] 
— ^Action  on  lien  notes  for  price  of  goods 
sold  and  delivered — Held,  that  there  is  no 
active  duty  imposed  on  plaintiffs  as  holders 
of  lien  notes  to  repossess  themselves  of  the 
chattels  referred  to  in  said  notes,  so  as  to 
protect  the  defendant  who  became  surety  for 
the  payment  of  the  price  of  these  goods. 
Massey  v.  Chraham  (1909),  12  W.  L.  R.  5Q3. 

Release  of  surety  —  Rent  —  Rescission 
of  lease  —  Damages,] — ^A  third  person  who 
was  given  security  for  the  payment  of  rent 
by  a  tenant  is  discharged  when  the  lease  Is 
rescinded  at  the  request  of  the  landlord  upon 
a  ground  other  than  non-payment  of  rent, 
and,  the  effect  qf  the  rescission  operating  oo 
the  day  of  the  institution  of  the  action  for 
rescission,  the  landlord  cannot  claim  from  the 
surety  gales  of  rent  falling  due  after  that 
date,  even  when  these  gales  are  included  in 
the  damages  which  the  tenant  has  been 
ordered  to  pay  by  reason  of  the  rescisdoa. 
Burland  v.  Valiquette,  24  Que.  S.  C.  91 

Surety  uot  a  third  persom  as  aeaiast 
creditor  —  Defences  open  —  Jnsolveni 
Act,  1875  —  Uncontested  claim — Judgment] 
— A  surety  is  not  a  third  person  as  against 
the  creditor  secured,  and  cannot  set  up  de- 
fences which  the  principal  debtor  would  not 
be  allowed  to  set  up.  Under  the  InsolTent 
Act  of  1875,  a  claim  filed  in  pursuance  of 
8.  104  and  not  contested,  is  thereby  proved 
against  all  concerned  in  the  bankruptcy,  aad 
has  the  effect  of  a  judgment  in  favour  of  the 
claimant.  Such  a  claim  has  the  effect  of  a 
judgment  against  the  surety  of  the  assigDee 
in  insolvency,  without  any  further  proof,  and, 
besides,  is  only  subject  to  be  prescribed  at 
the  expiration  of  30  years.  The  surety  at  a 
defaulting  assignee  sued  under  s.  68  by  a 
creditor,  who  has  filed  a  claim  against  the 
bankrupt,  and  who,  by  the  provisions  of  this 
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section,  is  entitled  to  the  fraits  of  such  liti- 
gation, will  not  be  allowed  to  set  up  a  plea 
that  the  sum  secured  by  him  (in  this  case 
|5,000)  would,  if  he  paid  it,  be  exhausted 
by  the  privileged  creditors  of  the  bankrupt. 
Kent  V.  Letaumewff,  14  Que.  E.  B.  60. 

8ee  Bawkbuptcy  and  Insolvency  — 
Biujb  of  Excq/iNGE  and  Pbomisboby  Notes 
— ^BoND  —  GBiMiNAii  Law  —  Executors 
AND  Administrators  —  Guaranty  —  Li- 
quor Licenses — ^Mortgage. 


iSee  Arrest  —  Constitutional  Law  — 
Courts  —  Criminal  Law  —  Defama- 
tion —  Discovery — ^Lien — ^Mbobanigs' 
Liens  —  Mines  and  Minerals — Sou- 

CnOR — ^WlLL. 


PBIVT  GOUNGH.. 

See  Appeal  —  Canada  Temperance  Act — 

Practice. 


PRIORITIES. 

See  CdMPANY  —  Execution  —  Fixtures 
Fraudulent  Conveyance  —  Indian 
Lands  —  Mechanics'  Liens  —  Mort- 
gage— Registry  Laws. 


PRISONS. 

See  Criminal  Law — Crown. 


PEIVT     COUNCIL  —  JXTDICIAI 
COMMITTEE. 

Appeal  —  Right  of — From  judgment  on 
petition  of  right,]— An  appeal  lies  to  Her 
Majesty  in  Council  from  a  decision  of  the 
Court  of  Queen's  Bench  (Quebec)  on  a 
petition  of  right.  Regina  v.  Demers,  [1900] 
A.  C.  103. 


PBTVATE  ACT. 

See  Statutes. 


FBIVATE  INTERirATIOirAL  LAW. 

laterpretatlon   of   oontraots   —   Lew 

loci  —  Right  of  action  —  Condition  prece- 
dent —  Mortgage  —  Remedies.]  —  Parties 
to  a  contract  are  presumed  to  adopt  the  law 
of  the  place  where  it  is  made  as  governing 
the  nature  of  the  obligations  that  spring  from 
it  and  the  incidents  which  arise  in  the  course 
of  its  development. — Where  a  purchaser  of 
real  estate  in  New  York  executes  guarantee 
bonds  there,  in  favour  of  a  mortgagee,  in  con- 
sideration of  the  latter's  forbearance  to  fore- 
close for  a  period,  after  which  he  does  fore- 
dose,  but  does  not  realise  enough  to  pay  his 
debt,  and  the  law  of  New  York  provides  that, 
onder  such  circumstances,  no  other  action 
shall  be  commenced  or  maintained  by  the 
mortgagee  to  recover  any  part  of  the  mort- 
gage debt  without  leave  of  the  Ck)urt  in  which 
the  foreclosure  proceedings  were  had,  no  ac- 
tion will  lie  on  the  bonds  in  the  Superior 
Court  here  without  such  leave  first  obtained, 
as  a  condition  precedent. — ^The  law  in  ques- 
tion is  not  one  of  forms  of  remedies  and 
modes  of  proceedings,  but  one  which  affects 
the  nature  of  the  obligation  and  the  right 
to  enforce  it  at  alL  German  Savings  Bank 
T.  Titrault,  27  Que.  S.  C.  447. 


FKIVY  COUNCII«,   BAIIiWAY  COM- 
MITTEE OF. 

See  Railways  and  Railway  Ooicpanibs. 


PBIZE-FIGHTIKG. 

See  CltiMiNAL  Law. 


PBOBATE. 

See  Evidence  —  Executors  and  Adionis- 
TBATOBS — Will — Writ  of  Sithmons. 


PBOBATE  COUBT. 

See  Costs  —  Courts  —  Fraudulent  Con- 
veyance— ^Wnx. 


PBOBATE  COUBT,  K.B. 

See  Infant. 


PBOBATE  COUBT,  K.S. 

See  Distribution   of  Estates. 


PBTVATE  PBOSECUTOB. 

See  Criminal  Law. 


PBOBATE  BUTT. 

See  Will. 


PBIVATE  WAT. 

See  Way. 


PBOBATE  FEES. 

See  Will. 
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See  Criminal  Law. 


See  Municipal  Corporations    —    Opposi- 
tion —  Revkndication  —  Way. 


PBOCESS. 

1.  Statement  of  Claim,  3567. 

2.  Writ  of  Summons,  3567. 
o.  Amending,  3567. 

h.  Service  out  of  Jurisdiction^  8568. 

c.  Service  within  Jurisdiction,  3572. 

d.  Special   Endoraementf   3574. 

3.  Miscellaneous  Cases,  3575. 


1.  Statement  of  Claim. 

Applieatlon  to  extend  time  for  ser- 
▼ioe  —  Statute  of  lAmitationa  —  Rules  176, 
20S,] — Unless  there  are  extraordinary  dr- 
cumstances,  an  application  to  extend  the 
time  for  service  of  the  statement  of  claim 
should  be  made  before  the  lapse  of  the  six 
months  allowed  for  service  by  Rule  176  of 
the  King*8  Bench  Act,  especially  as  the 
plaintiff  can  obtain  substantial  service  or 
some  other  remedy  under  Rule  208,  and  in 
all  cases  an  honest  attempt  to  serve  the  de- 
fendant should  be  shewn. — Such  an  attempt 
is  not  shewn  where  the  affidavit  of  the  soli- 
citor merely  states  that  since  the  issue  of 
the  statement  of  claim  he  has  been  oon- 
stantlv  endeavouring  to  "locate**  the  def^id- 
ant,  but  without  success,  until  recently, 
when  it  was  discovered  that  he  resided  in 
Saskatchewan.  —  In  such  circumstances, 
leave  to  serve  the  statement  of  claim  ought 
not  to  be  given,  if  the  effect  be  to  revive  a 
cause  of  action  barred  by  the  Statute  of 
Limitations  at  the  time  the  application  is 
made.  —  Doyle  v.  Kaufman,  3  Q.  B.  D. 
340,  followed.  Watson  Manufacturing  Co, 
V.  Boioser,  18  Man.  L.  R.  425,  10  W.  L.  R. 
92. 


2.  Writ  of  Sttmmons. 

See  Writ  of  Summons. 

a.  Amending, 

ForeiKn  partsterflhip  aulas  in  flrm 
name  —  Irregularity  —  Waiver  hy  appear- 
afi06.]-^The  plaintiffs,  a  foreign  firm,  issued 
the  writ  of  summons  in  their  firm  name. 
The  local  Master  on  an  application  to  set 
aside  the  writ  gave  plaintiffs  leave  to  amend 
by  setting  out  the  names  of  the  several  part- 
ners. On  appeal,  held,  there  was  only  an 
irregularity  which  was  waived  by  defendants 
appearing  and  obtaining  an  order  for  se- 
curity for  costs.  Appeal  dismissed.  Kasin- 
dorf  V.  Hudson,  11  W.  L.  R.  143. 


Partnership.] — Plaintiff  sued  defendants 
in  partnership  name.  Defendants  entered 
appearance  in  their  individual  names.  Ix)cal 
Judge  changed  names  of  defendants  from 
partnership  to  individual  and  gave  plaictiff 
liberty  to  sign  judgment  against  both  de- 
fendants for  $1,197.39  unless  defendants 
should  pay  that  sum  into  Court.  Defend- 
ants appealed  from  that  order: — Held,  that 
the  defendant  Fred.  S.  Lome  invited  amend- 
ment by  appearing  in  his  own  name.  Be 
having  appeared  when  not  named  did  ao 
because  he  was  a  partner.  White  v.  Lome 
(1909).  14  O.  W.  R.  821,  1  O.  W.  N.  134. 

h.  Service  out  of  Jurisdiction, 

Cause  of  aetion  —  Contract — ^Breodk 
tfi  Ontario.] — ^Where  the  cause  of  action  is 
alleged  to  be  a  breach  within  Ontario  that 
gives  jurisdiction  to  Ontario  Courts,  all  a 
plaintiff  is  called  upon  to  shew  is  a  priwa 
facie  csLne  of  something  triable  in  Ontaria 
Where  defendants  were  a  British  corpontioii, 
a  writ  of  service  out  of  the  junsdiction 
should  have  been  served  and  not  a  notice 
of  a  writ.  Lloyd  v.  White  Star  (1900).  14 
O.  W.  R.  649. 

Con.  Rule  162  (e) — Action  for  Ifreach  of 
trust  in  Ontario — noth  parties  resident  in 
Quebec — Proper  forum  for  Utigation^l — ^Plain- 
tiff brought  action  for  breach  of  trust  in  On- 
tario. Both  parties  were  residents  of  pro- 
vince of  Quebec.  Plaintiff  obtained  an  order 
under  Ck>n.  Rule  1€2  (e),  giving  leave  to 
serve  the  writ  of  summons  and  statement 
of  claim  upon  defendant  in  province  of  Qoe 
bee — ^Master  in  Chambers  set  aside  above 
order  and  service  effected  pursuant  thereto, 
holding  that  there  was  no  autbori^  per- 
mitting a  foreign  plaintiff  to  prosecute  an 
action  in  Ontario  against  an  unwilling  foreigB 
defendant — ^Boyd,  C,  reversed  order  of  Mat- 
ter in  Chambers  and  restored  the  writ,  hold- 
ing that  the  particular  breach  of  trust  begas 
and  ended  in  Ontario,  and  might  fairly  be 
regarded  as  a  breach  of  contract  to  be  per 
formed  within  Ontario  for  which  damaget 
were  sought.  That  Ck>n.  Rule  162  (e)  cov- 
ered the  situation  and  it  was  a  transactioii 
which  might  well  be  investigated  in  Ontario 
Courts. — Teetzel,  J„  granted  leave  to  appeal 
to  Divisional  Court  RusseU  t.  Gr^enshSOds 
(1911),  18  O.  W.  R.  264,  2  O.  W.  N.  563, 
718.  8(K2. 

Divisional  Court  afllrmed  Boyd.  C  {Wlh 
19  O.  W.  R.  416^  2  O.  W.  N.  1201. 

Oonditioiial  appearaaee  —  Leave  is 

enter  refused— Discretion  of  Master — Defend^ 
ant  residing  out  of  jurisdiction — Loeus  esor 
tracti—Con,  Rules  162,  175.1— Plaintiff  wed 
defendant  WaJlberg  and  a  company  jointly. 
Wallberg  resided  in  Montreal  and  wished  to 
dispute  the  jurisdiction  of  the  Ontario 
Courts.  He  did  not  move  to  set  aside  the  se^ 
vice  upon  him  or  the  order  for  the  issue  of  a 
concurrent  writ,  but  he  moved  for  leave  to 
enter  a  conditional  appearance : — Heid,  that  if 
he  was  jointly  liable,  then  he  was  subject  tv 
the  jurisdiction  and  if  he  was  not  liable  be 
need  not  appear,  if  he  had  no  assets  in  On* 
tario.  Comher  v.  Leyland,  [1896]  A.  C.  527, 
followed.  Divisional  Court  heU,  that  Odd. 
Rule  173  providing  that  a  conditioDal  ap- 
pearance may  be  entered  by  leave;  imports 
a  discretionary   power  to  grant  leave,  tod 
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there  was  no  sufficient  ground  for  reversing 
above  order.  Appeal  dismissed  with  costs. 
Standard  Oonatruetion  Co.  y.  Wallherg 
(1910),  15  O.  W.  R.  840,  20  O.  L.  R.  046, 
1  O.  W.  N.  527. 

Ooaditional  appearance — Place  of  con- 
iraei  —  Where  payment  to  he  made--Con, 
Rule  162  (e),  (h).]  —  Defendant  moved, 
under  Con.  Rule  162.  before  the  Master  in 
Chaml)er8,  to  set  aside  an  order  of  a  registrar 
sitting  for  the  Master  in  Chambers,  allowing 
plaintiff  to  serve  a  writ  of  summons  upon  de- 
fendant in  Montreal.  The  Master  held^  that 
the  material  upon  which  the  order  of  the 
registrar,  which  gave  leave  to  serve  the  writ 
oat  of  Ontario,  was  made,  was  insufficient, 
bat  as  there  was  now  before  him  material 
which  would  have  been  sufficient  in  the  first 
instance  to  have  warranted  the  making  of 
the  order,  the  motion  should  be  dismissed, 
but  defendant  to  have  leave  to  enter  a  condi- 
tional appearance.  Cfreat  Australian  V. 
Martin  (1877),  5  Ch.  D.  1.  and  Canadian 
Radiator  Co.  v.  Cuthhertson  (1905),  9  O.  L. 
R.  126,  followed.  Sir  Wm.  Meredith,  G.J.C.P., 
dismissed  defendant's  appeal  with  costs  in  the 
cause.  Kemerer  v.  Watterson  (1910),  15 
O.  W.  R.  539,  20  O.  L.  R.  451,  1  O.  W.  N. 
521. 

Comstmotioii  of  eontraet  —  Place  of 
payment — Parol  evidence  —  AdmissibiUty 
— Can,  Rule  162 — Conditional  appearance.] 
— ^The  plaintiff,  resident  and  carrying  on 
business  in  Toronto,  completed,  by  letter 
posted  there,  a  contract  with  the  defendant, 
who  resided  in  Scotland^  under  which  he 
was  entitled  to  a  certam  commission  on 
goods  sold  in  Toronto: — Heidf  that,  on  the 
legal  constmction  of  the  contract,  the  place 
of  payment  was  Toronto,  and  parol  evidence 
was  not  admissible  to  shew  the  contrary, 
as  by  proving  that  the  plaintiff  had  alwajjrs 
drawn  on  the  defendant  for  his  commis- 
sion, and  that  such  drafts  had  been  paid  in 
Scotland;  and  therefore  an  order  allowing 
service  of  a  writ  of  summons  out  of  On- 
tario was  rightly  made  under  Ck>n.  Rule 
162;  but  the  defendants  should  be  allowed 
to  enter  a  conditional  appearance.  Blackley 
V.  Elite  Costume  Co.  (1905).  9  O.  L.  R. 
382,  followed.  Niwon  y.  Jamieson  (1909), 
18  O.  li.  R.  625,  13  O.  W.  R.  634,  911. 

Oovmty  Gonrt  Rules — Order  VII.,  Rule 
18  (e) — Service  of  summons  —  Contract  — 
Place  of  performance  —  Calls  on  shares  — 
Uo  place  of  payment  flwed  by  resolution  of 
directors  —  Delegation  of  powers  —  Ultra 
vires  —  Order  for  service  set  aside.] — ^The 
plaintiffs,  a  British  Columbia  company,  sued 
the  defendant  in  a  County  Court  for  the 
amount  called  upon  certain  shares  in  the  com' 
pany  subscribed  for  by  the  defendant.  The 
defendant  signed  the  application  for  the 
shares  in  Ontario,  but  the  plaintiffs  alleged 
that  they  accepted  the  application  and  allotted 
the  defendant  the  shares  at  a  place  in  British 
Columbia,  and  gave  him  due  notice  of  the 
allotment.  An  order  was  made  for  service 
of  the  County  Court  summons  upon  the 
defendant  in  Ontario,  and  the  defendant 
moved  to  set  aside  the  order.  Rule  18  (e)  of 
Order  VII.  of  the  County  Court  Rules  pro- 
vides that  service  out  of  the  province  of  a 
summons  may  be  allowed  by  the  Court  when- 


ever the  action  is  founded  on  any  breach 
within  the  territorial  limits  of  the  Court  of 
any  contract  wherever  made,  which,  accord- 
ing to  the  terms  thereof,  ought  to  be  per- 
formed within  British  Columbia:  —  Held, 
that,  in  order  to  justify  invoking  Rule  18  (e) 
the  plaintiffs  had  to  establish  that  payment 
of  the  calls  must  be  made  within  British 
Columbia,  and  within  Bfitish  0>lumbia 
alone. — No  resolution  had  been  passed  by 
the  companjr's  directors  naming  a  place  for 
payment  within  the  jurisdiction. — Held,  that 
the  directors  could  not  delegate  their  powers 
in  that  behalf;  that  no  place  had  been  de- 
fined where  payment  for  calls  on  these  shares 
was  to  be  made;  and  therefore  the  order 
should  be  set  aside.  8temwinder  Mining  Co. 
v.  Hurdman  (1910),  14  W.  L.  R.  3ia 

Defendants  restdiiis  out  of  Jnrls- 
dietton  —  ''Assets**  in  jurisdiction  —  Debt 
due  to  defendants  by  debtors  residing  in 
jurisdiction — Situs  of  debt — Alberta  Judi- 
cature Ordinance,  s.  18.] — Plaintiff  sued  de- 
fendants for  wrongful  dismissal,  a  contract 
having  been  made  between  the  parties  in 
Ontario,  where  defendants*  head  office  is, 
plaintiff  now  residing  in  Alberta.  On  the 
same  day  he  issued  a  garnishee  summons 
against  a  company  in  Alberta,  owing  de- 
fendants, and  this  company  paid  its  debt 
to  defendants  into  CJourt : — Held,  that  a  debt 
has  in  reality  no  situs,  but  a  conventional 
situs  has  been  ascribed  to  it.  "Assets**  in 
above  Ordinance  must  be  confined  in  its 
meaning  to  that  class  of  assets  whiclL  from 
their  nature  and  real  locality,  can  be  as- 
signed, and  will  not  include  assets  which 
have  a  mere  theoretical  or  conventional 
locality.  Writ  and  garnishee  summons  set 
aside.    Love  v.  Bell,  10  W.  L.  R.  657. 

Order    permlttlae   aeryloe    —    Afani- 

toba  Rule  202  —  Assets  in  Manitoba  — 
Debt  due  to  defendants — Effect  on  debt  of 
appointment  of  receiver  by  foreign  Court — 
International  comity.] — Defendants,  an  Il- 
linois corporation,  were  indebted  to  plain- 
tiffs in  Winnipeg,  and  D.  in  Winnipeg  was 
indebted  to  defendants  in  a  sum  over  $200. 
Prior  to  issue  of  statement  of  claim  herein, 
a  receiver  of  defendants'  property  had  been 
appointed  in  dSiicago  and  all  persons  were 
restrained  from  interfering  with  defendants' 
assets: — Held,  that  plaintiffs  may  serve  a 
statement  of  claim  out  of  the  jurisdiction, 
there  being  the  requisite  assets  within  the 
jurisdiction.  A  motion  for  leave  to  serve 
this  statement  of  claim  is  interlocutory  and 
affidavits  of  belief  sufficient.  Bank  of  Nova 
Scotia  v.  Booth,  10  W.  L.  R.  313. 

See  13  O.  W.  R.  209.  294;  10  W.  L.  R, 
94. 

Rule  162  (e),  (g) — Railway  —  Car- 
riage of  goods  T-  Contract  —  Connecting' 
lines  —  Partnership.]  —  Plaintiff  shipped 
goods  from  Stratford,  Ont.,  to  Ogden,  Utah, 
the  Grand  Trunk  Railway  Co.  agreeing  to 
cany  them  over  amongst  other  railways,  a 
certain  line  which  the  Grand  Trunk  and 
the  defendants  the  T.  Company  operated  in 
partnership: — Held,  in  an  action  for  dam- 
ages for  loss  of  the  goods,  that  there  ap- 
peared to  be  no  cause  of  action  against  the 
T.  Co.,  nor  was  the  contract  broken,  nor  to 
be  pei^ormed  in  Ontario.     Service  of  writ 
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of  Bummons  and  statement  of  daim  set 
aside.  Olegge  y'  Grand  Trunk,  18  O.  W.  R. 
670. 

Serrlee  ez  Jnrla  —  Order  Z/.,  .r*  ^ 
(6) — Timher  licensee — Interest  in  lands,} 
— ^An  interest  in  a  special  timber  license 
issued  under  the  Land  Act  of  B.  C.  is  an 
interest  in  lands,  to  enforce  which  a  writ 
may  be  issued  for  service  ew  juris  under  the 
provisions  of  Order  XI.,  r.  1  (5).  Vaughan- 
Rys,  V.  Olary  (1910),  15  B.  C.  R.  9. 

Serrleo  on  one  def  emdant  —  Proper 
party  to  action — Order  for  service — Affidavit 
to  lead  —  Omission  to  verify  statement  of 
claim — Leave  to  file  new  affidavit — Summons 
to  set  aside  order — Omission  to  specify  ohjeo- 
tion.] — Upon  an  application  by  the  defen- 
dant M.  to  set  aside  an  order  authorising 
service  upon  him  out  of  the  jurisdiction  of 
the  Alberta  Court  of  the  writ  of  summons 
and  statement  of  claim  and  to  set  aside  the 
service  effected  thereunder,  the  action  being 
for  a  declaration  of  the  plaintiff's  right 
to  a  one-sixth  interest  in  the  charter  rights 
of  three  incorporated  companies,  also  made 
defendants,  and  it  being  alleged  in  the  state- 
ment of  claim  that  the  defendant  M.  had 
become  entitled  to  $5,000  of  the  stock  of  one 
of  the  companies: — Beld^  having  regard  to 
this  allegation,  that  M.  was  a  necessary  and 
proper  party  to  the  action;  and  it  was  not 
necessary,  upon  the  present  application,  to 
decide  whether  the  other  claim  made  against 
M.,  for  damages  for  what  he  did  as  the  plain- 
tiff's solicitor,  could  properly  be  tried  along 
with  the  other  claims  in  the  action. — The 
order  sought  to  be  set  aside  was  based  upon 
an  affidavit  made  by  the  plaintiff's  solicitor 
in  Alberta,  in  which  he  swore,  inter  oImi, 
that  he  believed  that  the  plaintiff  had  a  good 
cause  of  action  against  the  defendants  for 
the  relief  asked  for  in  the  statement  of 
claim: — Held,  that  the  order  should  have 
been  based  upon  the  affidavit  of  some  one 
acquainted  with  the  facts  swearing  to  the 
truth  of  the  allegations  made  in  the  state- 
ment of  claim  and  making  out  a  primd  fade 
case ;  and  the  plaintiff  was  allowed  an  oppor- 
tunity of  filing  a  proper  affidavit,  in  default  of 
which  the  order  was  to  be  set  aside. — ^This 
ground  of  application  was  not  set  forth  in  the 
defendant  M.'s  summons. — Held,  in  view  of 
the  disposition  made  of  the  motion,  that  that 
Irregularity — ^if  it  was  one — should  be  over- 
looked. Hawes  v.  Clarke  (1910),  15  W.  L. 
R.  516. 

Serrioe  ivitliont  order  under  Oon. 
Rnle  162 — A  nullity — Service  and  proceed- 
ing under  set  aside—Costs  fixed — Plaintiff 
to  have  10  days  to  proceed  in  regular  way. 
Grant  v.  Kerr.  Marshall  d  Crowe  (1911), 
18  O.  W.  R.  398,  2  O.  W.  N.  770. 

Statement  of  elaim  —  Rule  201  {e) — 
Tort — Chattel  mortgage  —  Fraudulent  pre- 
ference,]— The  mere  taking  of  a  chattel  mort- 
gage, without  taking  possession  of  the  mort- 
gaged goods,  although  it  may  constitute  a 
fraudulent  preference  under  the  Assignments 
Act,  cannot  be  said  to  be  a  tort  within  the 
meaning  of  paragraph  (e)  of  Rule  201  of 
the  King's  Bench  Act,  R.  S.  M.  1902  c.  40; 
and  there  is  no  jurisdiction  to  serve  a  state- 
ment of  claim  out  of  the  jurisdiction  in  an 
action  against  a  non-resident  to  set  aside 
such  a  chattel  mortgage,  although  given  to  him 


by  a  resident  debtor  on  goods  within  the 
jurisdiction.  —  Emperor  of  Runia  ▼.  Fros- 
kouriakoff,  18  Man.  L.  R.  56L  8  W.  L.  R. 
10,  461,  followed.  Clarkson  y.  Dupri,  16 
P.  R.  521,  distinguished.  Anchor  Slevmiar 
Co.  V.  Heney,  8  W.  L.  R.  735,  18  Man.  L. 
R.  96. 

Statement  of  elalm  —  Substituted  wet- 
vice — Foreigners  —  Temporary  residence. — 
See  Emperor  of  Russia  v.  Proskouriakolf,  8 
W.  L.  R.  10.  461.  18  Man.  li.  R.  66. 

Statement  of  def enee  —  Time  for  de- 
livery— Ex  p.  order  of  local  Judge  varied  bf 
Master  in  Chambers — Power  of  Matter  to 
vary— Oon,  Rule  S58.] — ^The  Master  in  Oiam- 
bers  has  power  to  vary  an  order  of  a  local 
Judge,  by  striking  out  so  much  thereof  as 
limited  the  time  for  delivery  of  statement  of 
defence  to  15  days  from  service  of  writ,  and 
to  extend  the  time  for  said  deliveiy  for  10 
days  from  date  of  the  Master's  order  and  to 
direct  costs  of  application  to  the  Master  to  be 
costs  in  the  cause. — Armstrong  v.  Proetor 
(1909).  14  O.  W.  R.  765,  at  p.  767.  and 
Williams  v.  Harrison,  2  O.  W.  R.  106L 
1118,  followed.  McCammond  r.  Oovenlock 
(1910),  16  O.  W.  R.  178. 

Time  for  retnm  too  short  —  yuOUy 
— Certificate  of  service  —  Distance  of  place 
of  service  from  court-house  —  Exception  to 
form  —  Affidavit  —  Summary  mattor — Time 
for  presentation.]  —  The  service  of  process 
in  an  action,  when  the  delay  is  short  and  in- 
sufficient, is  an  absolute  nullity,  and  the 
Oonrt  cannot  exercise  its  discretion  and 
order  a  new  service.  Larue  y.  PouUn,  9 
Que.  P.  R.  157,  followed.— 2.  When  the  certi- 
ficate of  service  of  the  writ  does  not  shew 
or  certify  what  distance  exists  betwem  the 
court-house  and  the  place  of  service,  a  mere 
denial  of  the  sufficiency  of  the  delays  is 
required  in  the  exception  to  the  form,  no 
affidavit  being  necessaiy. — ^3.  In  a  sommary 
matter,  if  the  exception  to  the  form  is  filed 
the  day  following  the  return  of  the  action, 
the  presentation  of  the  exception  may  be 
made  within  the  same  delay  as  if  it  had  been 
filed  only  the  second  day  following  the  retnni 
of  the  action.  Demers  v.  Forcier,  10  Que. 
P.  R.  211. 

Writ  dated  on  Sunday  —  PracHoe.]-^ 
A  writ  of  summons  dated  on  Sunday  is  void, 
and  a  judgment  and  subsequent  proceedings 
founded  thereon  will  be  set  aside,  and  tibe 
date  of  summons  is  not  amendable.  MeKiur 
non  v.  Proud  (1874),  1  P.  E.  I.  R,  474. 

Writ  of  summons  need  not  be  issued 
before  applying  for  interlocutory  injunction. 
Rheaume  v.  Stuart  (1910),  11  Qae.  P.  R. 
434. 

c.  Service  within  Jurisdiction, 

Action  for  phystolan**  fees — Servke 
of  (account.] — ^In  an  action  by  a  physician 
for  the  value  of  professional  services : — ^HeW, 
that  the  default  of  serving  a  detailed  ac- 
count upon  the  defendant  is  not  a  grourd 
for  an  exception  to  the  form,  and  can  have 
no  other  effect  than  to  delay  the  judgment 
or  proceedings  until  the  account  is  served. 
Perrigo  r,  Arcand,  3  Que.  P.  R.  350. 

Action  for  price  of  ^^oodm — Service  of 
account,} — In  an  action  for  goods  sold  and 
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board  fumished  by  an  innkeeper,  where  an 
acooont  of  the  plaintifTs  claim  has  been 
filed  with  the  report  of  the  action,  there  in 
no  ground  for  a  motion  to  suspend  the  pro- 
ceedings antil  a  copy  of  the  account  has  been 
seryed  on  the  defendant  Chateau  Frontenao 
€0.  ▼.  Lianais,  3  Que.  P.  R.  352. 

AdToeate  —  Election  of  donUoU  —  Ceas- 
inff  to  occupy,! — When  an  advocate  has  his 
chosen  place  of  domicil  within  a  radius  of  a 
mile  from  the  Ck>urt  house,  all  services  on 
him  should  be  made  at  this  chosen  domicil, 
even  if  he  has  ceased  to  occupy  it,  and  ser- 
vice can  not  be  made  on  the  clerk  of  the 
Court  unless  this  domicil  has  been  found 
dosed.,   Hogue  v.  Daveluy,  7  Que.  P.  R.  129. 

Consent  of  next  friend  —  Filing  — 
Proceedings  avoids  by  omission,} — The  Eng- 
lish Bule  requiring  tnat,  where  the  consent 
of  the  next  friend  of  the  plaintiff  is  necessary, 
it  must  be  filed  before  the  issue  of  the  writ  of 
summons  is  in  force  in  the  Territories,  and 
default  is  not  cured  by  filing  a  consent  filed 
subsequently  to  the  issue,  but  avoids  all  the 
proceedings  in  the  action.  Bhort  T.  Spenoe 
(1905),  6  Terr.  L.  R.  267. 

]>elBar  in  serrloe — Certificate  of  Us  pen' 
den9  registered — ^Motion  for  order  renewing 
writ — Oversight  in  not  serving  writ — Know- 
ledge of  writ  by  defendants — Order  granted — 
Writ  to  be  served  at  once — Statement  of 
claim  to  be  delivered  within  2  days  after 
appearance — ^Trial  expedited — Costs  to  defen- 
dants. Muir  V.  Quinane  (1905),  6  O.  W. 
R.  64,  10  O.  L.  R.  307,  followed.  Fair  v. 
Tiemey  (1911),  18  O.  W.  R.  639,  2  O.  W. 
N.  798. 

General  partnerslilp— ^«c«pt«on  to  the 
form — O.  P,  139.] — Service  effected  upon  a 
general  partnership  by  leaving  a  copy  of  writ 
of  Bummons  with  one  partner  elsewhere  than 
at  the  place  of  the  partnership  business,  is 
irregular,  and  exception  to  form  on  these 
grounds  will  be  maintained  as  to  co6ts.-^But, 
upon  motion  plaintiff  will  be  permitted  to 
serve  another  copy  of  the  writ  of  summons 
and  of  the  declaration  at  the  place  of  busi- 
ness of  the  partnership  within  3  days.  Fhjf- 
roiid?  v.  PinsonneaiUt  (1910),  12  Que.  P. 
R.44. 

Tnsnfflcient  delay  on  a  writ  is  a  cause 
of  nullity  wh:  h  cannot  be  remei^ied  except 
by  another  service,  either  of  the  same  writ  or 
a  new  one.  Under  such  circumstances,  the 
defendant  is  neither  obliged  to  allege  or  prove 
prejudice.  Larue  v.  PouHn,  9  Q.  P.  R.  157, 
foUowed.  Erdick  v.  Barry  (1910),  12  Que. 
P.  R.  178. 

Confirmed  in  review. 

Interrogatories  —  Personal  service  — 
Domicil — Place  of  business.] — A  motion  that 
interrogatories  sur  fails  et  articles  shall  be 
taken  as  answered  against  him,  in  pursuance 
of  Art.  364,  C.  P.,  will  not  be  granted  against 
a  defendant  in  default,  unless  such  interro- 
gatories have  been  served  upon  him  person- 
ally or  at  his  domicil  (Art.  361,  C.  P.),  if 
it  is  not  established  that  he  is  absent  or  in 
hiding. — 2.  Service  effected  at  his  place  of 
business  is  only  valid  when  such  defendant 
has  no  regular  domicil  or  ordinary  residence. 


as  that  exists  for  the  service  of  process  in 
an  action  under  Art  128,  C.  P.  Myers  v. 
Mercier,  5  Que.  P.  R.  6. 

Married  iroman.] — In  an  action  taken 
against  a  married  woman  separate  as  to 
property,  if  a  copy  of  the  writ  has  not  been 
served  upon  her  husband,  leave  will  be  given 
plaintiff  so  to  do  upon  paying  costs  of  ex- 
ception to  form.  Vacarezzo  v.  Charpentier 
(1910),  12  Que.  P.  R.  38. 

Kon-appearanoe  of  a  fire  insurance  Co. 
to  a  garnishee  summons,  is  not  such  an  ad- 
mission of  liability  as  will  convert  the  claim 
into  a  debt.  Hartt  v.  Edmonton  Laundry  Co, 
d  Colonial  Assurance  Co,  (1909),  2  Alta.  Lu 
R.  130. 

Petition  —  Husband  and  wife — Substi- 
tuted service,]  —  If  a  defendant  is  absent 
from  his  domicil,  habitually  during  the  hours 
in  which  the  service  of  process  may  be 
regularly  effected  upon  him,  and  leaves  a 
writing  upon  his  door  notifying  those  seek- 
ing him  to  apply  at  the  house  of  one  of  his 
neighbours,  permission  wiU  be  granted  to 
serve  upon  him  a  petition  pour  ester  la  jus- 
tice en  separation,  by  serving  the  neighbour 
indicated  by  the  writing.  Mead  v.  Fyen,  4 
Que.  P.  R.  406. 

Postponement  of  retnm  of  writ  pend- 
ing settlement  of  action — Imbault  v.  Crevier 
(1911),  39  Que.  S.  C.  509.  

Praetiee  —  Time — Saturday  afternoon,] 
— Service  of  papers  in  an  action  on  the  so- 
licitor of  a  party  after  one  o'clock  on  Satur- 
day afternoon  is  bad.  Couture  v.  BSlanger, 
27  Que.  S.  C.  77. 

Serrioe   nnder   Gon«   Rnlee   223  and 

224  —  Limitation  of  service  —  Notice  — 
Presumption  —  Adverse  party  —  Conditiondl 
appearance — Denial  of  partnership— Onus  — 
Examination  —  Requirements — Costs.] — ^Ap- 
peal from  a  decision  of  M.-in^.,  19  O.  W.  R. 
148,  2  O.  W.  N.  1126,  dismissing  an  applica- 
tion by  plaintiff  to  compel  defendant  Mat- 
thews to  re-attend  at  his  own  expense  and 
submit  to  examination  in  reference  to  mat- 
ters in  question — other  than  merely  the  Ques- 
tion of  defendant's  being  a  partner  in  the 
firm  of  R.  G.  Dun  &  Go.  Appeal  dismissed 
by  Britton,  J.,  with  costs  in  cause  to  plain- 
tiff. Telfer  v.  Dun  (1911).  19  O.  W.  R. 
298»  2  O.  W.  N.  1146. 

Snbstitntional  serrioe  should  not  be 
ordered,  when  it  is  said  that  defendant  is 
evading  service,  unless  the  writ  has  been 
placed  in  the  hands  of  the  sheriff  to  be  served. 
CoviUe  V.  SmaU  (1910),  1  O.  W.  N.  857. 

Time  —  Summary  procedure  —  Hour  of 
service — Exception,] — ^An  exception  to  the 
form,  served  on  the  second  day  after  the  re- 
turn of  the  proceeding  excepted  to,  in  a 
summary  matter,  but  after  five  o'dodk  in 
the  afternoon,  will  not  be  received.  Prifon- 
taine  v.  Wiseman,  7  Que.  P.  R.  135. 

d.  Special  Endorsement, 


Interest    on    an    aeeonnt     stated     is 

not  a  proper  subject  of  special  endorsement 
of  a  writ  under  Ont.  Rule  138,  inasmudi  as 
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an  account  stated  does  not  of  itself  entitle  a 
creditor  to  interest.  George  v.  Qreen  (1907), 
8  O.  W.  R.  247,  787,  13  O.  L.  R.  189,  10 
O.  W.  R.  292,  14  O.  L.  R.  578.  affirmed,  42 
S.  C.  R.  219. 


3.  Miscellaneous  Cases. 

PetltioB  by  liquidator  of  an  iiunir- 
anee  oompaay  to  obtain  dopoait  in 
handa  of  protihonotary  —  RighU  of  third 
party  claiming  to  have  made  deposit  with  hi* 
01WI  money— k),  P.  117.} — The  rule  is  that 
legal  proceedings  are  instituted  by  means  of 
a  writ  of  summons  in  the  name  of  the  Sov- 
ereign, calling  upon  defendant  to  appear,  un- 
less some  other  means  of  summons  is  or- 
dered by  the  Court — The  liquidator  of  an 
insurance  company  who  wishes  to  withdraw 
a  deposit  placed  in  the  hands  of  the  protho- 
notary  of  the  Superior  Court,  and  which  is 
claimed  by  a  third  party  as  being  his  own 
money,  must  proceed  by  writ  of  summons 
and  not  by  petition.  Dostaler  v.  Cancida 
Mutual  Fire  7im.  Co.  (1911).  17  R.  de  J. 
267. 


Sorrioe  of  doolaration  in  an  attaeh- 
ment  for  rent  at  the  office  of  the  Court  the 
day  after  the  return  of  the  writ  is  too  late; 
such  declaration  should  be  filed  in  the  office 
of  the  Court  at  least  one  dear  day  before 
the  return  of  the  writ,  in  order  that  the  de- 
fendant may  know  the  reasons  prompting 
the  action,  and  to  enable  him  to  make  a 
tender  or  to  plead  to  the  action,  as  the  caae 
may  be.  Erdick  v.  Barry  (1910),  12  Que. 
P.  R.  178. 

Confirmed  in  Review. 

See  Wbit  of  Summons. 


PBOCLAICATIOK. 

See  Immigration  —  Municipal  C^ibpoba- 
TioNs — Municipal  Elbctions. 


Demand  —  Costa — Reservation  of— Pay- 
ment of  judgment  —  Absent  plaintiff.]  — 
The  costs  of  a  motion  to  compel  productioa 
of  a  procuration  may  be  reserved  as  well  ai 
those  of  a  demand  for  security  for  costs.  The 
plaintiff,  before  furnishing  the  procuration, 
as  before  furnishing  security  for  costs,  is 
within  his  rights  in  waiting  until  a  demand 
for  it  is  made,  and  is  not  in  default  until 
then.  Block  v.  Carrier,  28  Que.  S.  C.  49. 
followed. — ^When  the  plaintiff  is  absent,  a 
defendant  who  delays  until  after  judgment  to 
pay,  has  the  right  to  demand  a  procuratioD 
from  the  person  to  whom  he  makes  the  pay- 
ment.    Dili  V.  Cardinal,  8  Que.  P.  R.  167. 

Filing  by  plaintiff  witbowt  deaaad 

— Setting  aside,] — A  defendant  has  no  li^t 
to  demand  the  setting  aside  of  a  procuratioD 
voluntarily  filed  by  the  plaintiff,  and  with- 
out demand  by  the  defendant.  Welch  v.  Uc- 
Quire,  9  Que.  P.  R.  211. 

Forei^  company  —  Authority  of  ofir 
cers  signing  —  Authentication,] — ^A  procnia- 
tion  furnished  by  a  foreign  company  ought 
to  be  the  true  deed  of  the  company,  auth- 
orised by  its  board  of  directors,  and  ought 
to  shew  prima  fade  that  the  officer  who 
signs  it  is  authorised  to  do  so ;  and  all  signa- 
tures thereto  ought  to  be  authenticated  by 
an  officer  competent  under  Art.  1220,  C.  G. 
Trusts  and  Guarantee  Co,  v.  BHanger,  7 
Que.  P.  R.  301. 

Foreign  plaintiif  —  Advocate  —  Other 
person,] — The  procuration  which  a  foreign 
plaintiff  must  give,  need  not  necessarfly  be 
given  to  an  advocate,  and  it  is  sufficient  if 
it  is  given  to  some  person  resident  at  the 
place  where  the  action  is  brought.  Spencer 
V.  Strathcona  Rubber  Co,,  5  Que.  P.  R.  385. 

Time  for  demanding  —  Security  for 
costs,] — If  the  defendant  does  not  demand 
from  the  plaintiff,  a  foreigner,  a  procuntioo 
at  the  same  time  as  security  for  costs,  be 
cannot  do  so  after  security  has  been  given. 
National  Life  Assce.  Co,  of  Canada  y.  Ms^ 
tone,  7  Que.  P.  R,  283. 

See  COSTS  —  Husband  and  Wub—Pab* 

NKBSHIP. 
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Aotion  in  disavowal  —  Form  —  Prac- 
tice,]— ^The  procuration  or  power  of  attor- 
ney to  be  furnished  by  a  plaintiff  in  disavowal 
of  a  saisie-revendication  need  not  be  in  auth- 
entic form.  Lectere  v.  Bernard,  8  Que.  P.  R. 
382. 

Deatb  of  one  of  two  attorneys 
named  in  poirer  —  Security  for  costs  — 
Costs  of  motion,] — ^Where  a  power  of  attor- 
ney to  prosecute  an  action  has  been  given  to 
a  firm  of  attorneys  generally,  and  one  of 
them  dies  before  the  institution  thereof,  the 
surviving  member  of  the  firm  may  take  such 
action  in  his  own  name  as  attorney  for  the 
plaintiff.  2.  Security  for  costs,  as  well  as 
a  power  of  attorney,  having  been  asked  by 
the  same  motion,  and  such  security  having 
been  ordered,  the  costs  will  follow  the  fate  of 
the  case.  Kitts  v.  OosseUn,  25  Que.  S.  C. 
22,  6  Que.  P.  R.  154. 


PBODVCTIOK  OF  DOCU1IEHT& 

See  DiBooviBT. 


PBOFESSIOKAI.  FEES. 

See  Patent  Solicitor. 


PBOFE88IOKAI.  MI8GONDVCT. 

See  Pleading. 


PBOFIT  A  PBEHBBE. 

See  Ck)NTBACT  —  Easement — ^I^ccnss. 


3577 


PEOHIBITIOir. 


3S78 


PROHIBITION. 

1.  County  Coubts,  3577. 

2.  Division  Ootjbts,  3578. 

3.  Maoistiutes,  3578. 

4.  Other  Tbibunals,  3579. 

1.  County  Coubts. 

AmomLt  in  oontro'verfly — Mining  clciim 
— Transfer  of  action,] — The  plaintiff  was  a 
miner  in  the  employment  of  the  defendants, 
and  brought  an  action  in  a  County  Court 
(mining  jurisdiction)  for  $2,190  damages  for 
personal  injuries.  The  defendants  moved  for 
prohibition,  on  the  ground  that  the  amount 
sued  for  was  beyond  the  jurisdiction  of  the 
County  Courts: — Held,  that  the  action  was 
properly  brought  in  the  County  Court,  under 
s.   117,   S.-8.   2,   of  the  Mineral  Act,   R.   S. 

B.  C.  1897  c.  135.  An  order  was  made  trans- 
ferring the  action  to  the  Supreme  Court. 
Beatnieh  v.  Whitewater  Mines  (Limited),  20 

C.  L.  T.  290,  7  B.  C.  R.  261. 

JTndgment  —  Delivery  of  —  Laches  — 
Discretion.] — ^The  defendant  resided  in  On- 
tario, and  was  sued  as  administrator.  The 
action  was  brought  in  the  County  Court  of 
Selkirk,  and  tried  on  the  27th  August,  1898 ; 
judgment  was  reserved  and  rendered  on  the 
11th  January,  1899.  The  defendant  had  no 
property  in  Manitoba,  and  nothing  was  done 
to  enforce  the  judgment  there.  On  the  25th 
AprU  an  action  was  brought  against  the 
defendant  in  Ontario,  and  judgment  ren- 
dered in  favour  of  the  plaintiff  on  the  17th 
May.  Notice  of  appUcation  for  prohibition 
was  given  to  the  plaintiff  on  the  20th  May. 
By  8.  130  of  the  County  Courts  Act,  R.  S. 
M.  c.  33,  as  amended  by  56  Y.  c.  6,  s.  1,  the 
County  Court  Judge  has  to  announce  his 
decision  in  a  case  within  60  days  from  the 
hearing: — Held,  that  the  defendant  had  not 
been  prejudiced  by  the  non-compliance  with 
this  provision ;  such  provision  is  a  mere  mat- 
ter of  procedure;  and  the  delivery  of  judg- 
ment after  the  prescribed  time  is  an  irregu- 
larity only:  the  proper  remedy  would  be  to 
appeal  against  tbe  judgment.  The  plaintiff, 
through  her  solicitor,  was  made  aware  of  the 
judgment  as  soon  as  it  was  delivered;  she 
might  have  appealed  against  it,  but  did  not, 
and  delayed  for  more  than  four  months  after 
judgment  was  rendered  before  making  the 
application  for  prohibition.  This  was  not 
a  case  in  which  the  discretion  of  the  Court 
should  be  exercised  in  favour  of  prohibition. 
Daidge  v.  Mimms,  19  C.  L.  T.  291,  12  Man. 
L.  B.  618. 

Order  to  Coiinty  Court  Judge,  olerk 
of  tbe  Court  and  Infomuuit  —  From 
taking  further  proceedings  —  Oround  —  Ap- 
peal not  heard  toithin  thirty  days  —  Costs.] 
— Defendant,  an  apple  merchant,  was  fined 
$10  and  costs  on  each  of  three  cases  of 
violation  of  the  Inspection  and  Sales  Act. 
Hie  appealed  to  the  (bounty  Court  Judge  and 
the  conviotions  were  confirmed.  Costs  were 
taxed  at  $161.90  by  the  clerk  of  the  County 
Court.  Defendant  then  applied  for  an  order 
prohibiting  the  County  Court  officials  from 
taking  further  proceeding  in  said  cases. — 
Sutherland,  J.,  held,  that  the  order  should 


be  refused,  and  granted  an  enlargement  for 
ten  days  to  enable  the  County  Judge  to  fix 
the  costs.  Re  R.  v.  Hamlink  (1910),  17 
O.  W.  R.  275,  2  O.  W.  N.  186. 

Surrogate  Judge  —  Will  —  Construc- 
tion of  by  Surrogate  Judge  —  Motion  for 
prohibition  —  Grounds  bias  owing  to  affinity 
— ^Devisee  married  to  niece  of  Judge — Sole 
tribunal  —  Necessity  of  Act  —  Prohibition 
dismissed  with  costs.  Re  Murphy  (1910), 
8  E.  L.  R.  586. 


2.  Division  Coubts. 

Judgment  —  Setting  aside  —  Fraud.] — 
A  Judge  in  an  action  in  a  Division  Court, 
apart  from  the  jurisdiction  conferred  by  s. 
152  of  the  Division  Courts  Act  to  grant  a 
new  trial  within  the  fourteen  days  thereby 
prescribed,  has  not  any  inherent  jurisdiction 
to  set  aside  a  judgment  by  reason  of  its  hav- 
ing been  procured  by  fraud,  and  to  order  a 
new  trial.  In  re  Nilick  v.  Marks,  20  C.  L. 
T.  261.  278,  31  O.  R.  677. 

Judgment  debtor  —  Committal — Means 
of  payment,] — ^A  County  Court  Judge  has 
jurisdiction  under  R.  S.  O.  c.  60,  s.  247,  as 
amended  by  61  V.  c.  15.  s.  4,  in  an  action 
in  a  Division  Court,  after  the  examination 
of,  and  an  order  for  payment  by,  a  judgment 
debtor  who  is  a  Government  officer,  to  com- 
mit him  for  default  in  payment,  although  he 
has  no  other  source  of  income  than  his  offi- 
cial salary.  The  question  for  the  Judge  was 
one  of  fact,  viz.,  whether  the  debtor  had 
means  to  pay,  and  his  decision  could  not  be 
reviewed  in  prohibition. — Semhle,  that  the 
order  complained  of  was  not  so  much  by 
way  of  execution,  whether  qualified  or  other- 
wise, as  it  was  of  a  punitive  character,  ac- 
cording to  Stonor  v.  Fowle,  13  App.  Cas.  20. 
In  re  Hyde  v.  Caven,  19  O.  L.  T.  359,  31 
O.  R.  189. 

Wager  —  Amendments] — ^The  particulars 
annexed  to  a  summons  issued  out  of  a  Divi- 
sion Court  were:  **To  amount  of  a  wager 
won  by  the  plaintiff.  $20."  The  defendant 
disputed  the  jurisdiction.  By  s.  71  of  the 
Division  Courts  Act,  R.  S.  O.  c  60,  the 
Division  Courts  shall  not  have  jurisdiction 
in  (1)  actions  for  any  gambling  debt.  It 
appeared  that  a  bet  of  $10  was  made  by  the 
plaintiff  with  the  defendant  on  the  .tesult 
of  an  election,  and  the  defendant,  by  agree- 
ment, became  the  holder  of  the  plaintiff's 
stake  and  his  own.  The  plaintiff  claimed 
both  stakes  as  the  result  of  the  election,  but 
the  defendant  refused  to  pay.  At  the  trial 
the  plaintiff  obtained  leave  to  amend  the 
particulars  so  as  to  claim  a  return  of  his 
own  $10  as  money  paid  to  the  defendant  for 
plaintiff's  use.  The  Judge,  after  hearing  all 
the  evidence,  found  that  there  had  not  been 
a  wager  or  bet,  and  gave  judgment  for  the 
plaintiff  for  $10:  —  Held,  that  there  was 
power  to  amend,  and  this  Court  could  not 
interfere  by  prohibition.  In  re  Behert  V. 
Hodgson,  20  C.  L.  T.  308,  32  O.  R.  157. 


3.  Magistbates. 

DUtriet  maglatrate  —  Adjournment,] 
— ^A   district   magistrate  has,   as   has  every 
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other  magistrate,  discretionary  power  to  ad- 
journ a  case  coming  before  him  or  to  proceed 
with  it,  notwithstanding  any  arrangement 
made  between  the  parties  or  their  attorneys. 
Motion  for  prohibition  refused.  E9  p.  Daig- 
neault,  3  Que.  P.  R.  128. 

Orounda  for  prohibition  —  Criminal 
law  —  Lottery.] — ^The  Superior  Court  will 
not  interfere  by  writ  of  prohibition,  to  pre- 
vent a  magistrate  from  hearing  and  adjudg- 
ing a  complaint,  in  a  criminal  matter  within 
his  jurisdiction.  2.  Reasons  which  merely 
shew  that  the  petitioner  for  a  writ  of  pro- 
hibition may  have  a  good  ground  of  defence 
to  the  charge  made  against  him  in  the  pro- 
ceedings before  the  magistrate  hearing  such 
charge,  are  insufficient  to  justify  the  issue 
of  a  writ  of  prohibition.  3.  Letters  patent 
issued  by  the  Lieutenant-6ovemor-in-Coun- 
cil  cannot  legalise  the  sale  of  lottery  tickets 
for  any  purpose  other  than  those  specified 
in  Art.  205  (c)  of  the  Criminal  Code. 
Beaudry  y.  Lafontaine,  17  Que.  S.  C.  396. 


4.  Other  Tribunals. 

Applioation  for  —  Jurisdiction  of 
County  Court  Judge — Affidavits  not  incon- 
sistent with  tenancy — Question  of  belief  of 
fact  of  tenancy  is  for  Judge  at  trial  and  can- 
not be  questioned  —  '*  Landlord "  within 
meaning  of  Overholding  Tenants  Act.  R.  S. 
O.  (1897),  c.  171;  s.  2— Matter  settled- 
Application  to  teach  County  Court  Judge  a 
lesson  dismissed  with  costs.  Pepall  v.  Broom 
(1911),  10  O.  W.  R  512.  2  O.  W.  N.  1276. 

See  19  O.  W.  R.  262,  2  O.  W.  N.  1104. 

Bar  oonaoil  of  proTiaoe  —  Advocate 
— Discipline  —  Jurisdiction  —  Procedure.] 
— In  pursuance  of  statutory  powers,  the  Bar 
of  Montreal  suspended  a  practising  advocate 
after  holding  an  enquiry  into  charges  against 
him,  which,  however,  had  been  withdrawn 
by  the  private  prosecutor  before  the  council 
had  considered  the  matter.  It  did  not  ap- 
pear that  witnesses  had  been  examined  upon 
oathj  daring  the  enquiry,  and  no  notes  in 
writing  of  the  evidence  of  witnesses  adduced 
had  been  taken,  the  effect  of  such  absence 
of  written  notes  being  that  the  appellant  had 
been  deprived  of  .an  opportunity  of  efiteetively 
prosecuting  an  appeal  to  the  general  council 
of  the  Bar  of  the  Province  of  Quebec:  • — 
Held^  affirming  the  judgment  appealed  from, 
S  Que.  Q.  B.  26.  that  the  local  council  of 
the  Bar  of  Montreal  had  jurisdiction  to  pro- 
ceed with  the  enquiry  in  the  interest  of  the 
profession,  notwithstanding  the  withdrawal 
of  the  charge  by  the  private  prosecutor;  that 
a  complaint  in  any  form  sufficient  to  disclose 
charges  against  an  advocate  of  improperly 
carrying  on  trade  and  commerce  and  unduly 
retaining  the  money  of  a  client,  contrary  to 
the  by-laws  of  the  local  section  of  the  Bar, 
is  a  matter  over  which  the  council  of  the 
Bar  has  complete  jurisdiction;  and  further, 
that  a  writ  of  prohibition  does  not  lie  to 
prevent  the  execution  of  a  sentence  of  sus- 
pension pronounced  by  the  council  of  a  local 
section  of  the  Bar  of  the  Province  of  Que- 
bec against  a  member  of  that  section,  where 
the  corporation  in  the  exercise  of  its  dis- 
ciplinary powers  had  acted  within  the  juris- 
diction given  to  it  by  statute;  and  that  the 


omission  to  preserve  a  complete  record  of  the 
proceedings  upon  the  enqniiy  of  the  coondl 
in  the  matter  or  to  talce  written  notes  of  the 
evidence  of  witnesses  adduced  constituted 
mere  irregularities  in  procedure  which  were 
insufficient  to  justify  a  writ  of  prohibition. 
Honan  v.  The  Bar  of  Montreal,  19  C.  L.  T. 
377,  30  S.  C.  R.  1. 

Board  of  examiners  of  aeaoelatioB — 

Members  of  hoard  —  Statute  —  RepeaL] — 
When  any  provisions  of  a  statute  are  re- 
pealed and  others  substituted  therefor,  the 
provisions  repealed  remain  in  operation  until 
the  provisions  substituted  become  executory 
under  the  repealing  statute  (R.  S.  Q.,  s.  8). 
And  unless  the  repealing  statute  otherwise 
provides,  all  acts,  proceedings,  or  things  done 
or  begun,  and  all  rights  acquired,  in  virtue 
of  the  provisions  of  any  statute  afterwards 
repealed,  may  be  continued,  completed,  and 
exercised  under  such  provisions,  notwith- 
standing such  repeal,  by  observing,  in  so  far 
as  applicable,  the  procedure  set  forth  in  the 
new  law  (R.  S.  Q.,  s.  11).  The  Act.  62 
V.  (Q.)  c.  36,  amending  the  law  respecting 
dentists,  did  not  otherwise  provide,  and  there- 
fore the  board  of  examiners  of  the  associa- 
tion of  dentists,  as  constituted  under  the 
repealed  statute,  did  not  become  dissolved 
and  functi  officio  by  reason  of  the  enactment 
of  62  V.  c.  36,  8.  1.  and  62  V.  c  36  did  not 
repeal  existing  provisions  as  to  the  prosecu- 
tion of  offenders.  2.  Even  if  the  board  of 
examiners  became  functi  officio  h^f  reason 
of  62  V.  c.  36.  s.  1,  a  writ  of  piohibitioD  ad- 
dressed either  to  individuals  or  to  a  cor- 
poration alleged  to  no  longer  possess  legal 
existence,  would  not  be  the  proper  remedy. 
Moreover,  a  writ  of  prohibition  only  lies 
against  an  inferior  tribunal  and  not  against 
the  members  composing  such  tribunal.  Ter- 
sailles  v.  Ihhotson,  17  Que.  S.  C.  195. 

Circuit  Coart,  Queliee  —  Judge,]  — 

The  Circuit  Court,  even  when  presided  over 
by  a  Judge  of  the  Superior  Court,  is  subject 
to  prohibition.  RohUlard  v.  Blanoket,  19 
Que.  S.  C.  383. 

Circuit  Court,  Quebec  —  Poioen  0/ 
Superior  Court  —  Action  against  liquidator 
— Winding-up  Act  —  Motion  after  judg- 
ment.]— ^The  Circuit  Court  has  no  jurisdic- 
tion to  entertain  an  action  against  the  liqui- 
dator of  a  company  in  liquidation  under  the 
Dominion  Winding-up  Act.  2.  The  Superior 
Court,  by  virtue  of  the  control  whidi  Art 
50,  C.  P..  gives  it  over  all  Courts  (except  the 
King's  Bench)  has  jurisdiction  to  grant  a 
writ  of  prohibition  to  a  Circuit  0>urt  whidi 
exceeds  its  jurisdiction.  3.  Prohibition  may 
be  directed  to  an  inferior  tribunal  even  after 
judgment  has  been  rendered  by  such  tribu- 
nal.   Rohillard  v.  Blanchet,  3  Que.  P.  R.  532L 

Gommiaaioner  under  Colleetioim  Aet 

— Examination  of  debtor  —  DisquaUflcatum 
by  reason  of  interest  —  Solicitor  —  Commis- 
sioner not  a  "  Cour*."]— The  plaintiif,  who 
had  recovered  a  judgment  against  the  defend- 
ant in  the  Supreme  Court,  initiated  proceed- 
ings under  the  Collection  Act,  R  S.  N.  S. 
c.  182,  for  the  examination  of  the  defendant 
before  D.,  a  commissioner.  The  defendant's 
solicitor  appeared  before  D.,  and  objected 
to  his  proceeding  with  the  examination,  on 
the  ground  that,  as  solictor  for  another  credi- 
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tor  of  the  defendant,  he  had  such  an  interest 
in  the  result  of  the  examination  as  to  dis- 
qualify him  from  acting.  Consequently  a 
writ  of  prohibition  was  issued  from  the  Su- 
preme Court  to  restrain  D.  from  acting,  or 
preceding  with  the  examination.  On  appeal 
from  the  order  allowing  the  writ:  —  Held, 
that  D.  was  disqualified. — Held,  neverthe- 
less, that,  as  a  commissioner  acting  under 
the  provisions  of  the  Collection  Act  is  not  a 
distinct  court,  the  writ  was  improperly  al- 
lowed, and,  that,  for  this  reason,  the  appeal 
must  prevail,  but  without  costs.  McKay  v. 
CampheU,  36  N.  S.  R.  622. 

C<nirt  of  Commissioners  —  Territorial 
jurisdiction  —  Declinatory  ewception— Judg- 
ment —  Desiatment.] — Article  170  C.  P.,  is 
not  limitative,  and  applies  to  all  cases  analo- 
gous to  those  expressly  mentioned  in  the 
Article.  2.  In  this  case  a  writ  of  prohibition 
having  been  issued  to  quash  a  judgment  of 
the  Court  of  Commissioners  of  a  district 
other  than  that  in  which  the  writ  of  prohibi- 
tion was  issued,  a  declinatory  exception  filed 
against  the  writ  of  prohibition,  accompanied 
by  a  desistment  from  the  judgment  sought  to 
be  quashed,  was  maintained,  and  the  action 
dismissed.  Judgment  in  21  Que.  S.  C.  487 
reversed.  Oaudet  v.  Oameau,  12  Que.  E.  B. 
145. 

Ck>iirt  of  Revision  —  Prohihition  after 
sentence  —  Jurisdiction.'^  —  A  municipal 
court  of  revision,  after  the  assessment  roll 
has  been  completed  by  the  assessor,  and 
checked  over  by  the  assessment  committee, 
passed,  in  consequence  of  a  successful  appeal 
to  the  court  l^  the  promovents,.^  a  general 
resolution  reducing  the  entire  assessment  by 
20  per  cent: — Held,  with  hesitation,  that 
prohibition  lay.  The  Court  should  not  be 
chary  at  the  present  day  in  exercising  the 
power  of  prohibition.  The  proceedings  before 
the  court  of  revision  were  not  terminated, 
inasmuch  as  its  decision  necessitated  the 
amending  of  the  roll,  and  this  duty  imposed 
up<Mi  the  clerk  would  be  the  act  of  the 
C&urt  by  the  instrumentality  of  its  clerk. 
In  any  case  prohibition  will  lie  after  sen- 
tence, when  it  appears  on  the  face  of  the 
proceedings  that  the  matters  are  not  within 
the  jurisdiction  of  the  tribunal.  Hickson  v. 
WiUon,  2  Terr.  L.  R.  426. 

Division  Court  —  Action  on  foreign 
judgment  —  Promissory  note  —  Recovery  on 
-^-Cause  of  action  —  Increased  jurisdiction — 
Ascertainment  of  amount.} — A  party  plain-  • 
tiff  suing  in  this  province  on  a  foreign  judg- 
ment may  sue  on  the  foreign  judgment  or 
on  the  original  cause  of  action,  or  may  com- 
bine them  both  in  the  same  action,  and  such 
a  judgment  may  be  enforced  in  this  jurisdic- 
tion as  importing  a  legal  obligation  to  pay 
the  sum  recovered^by  means  of  an  action  of 
debt  as  on  a  simple  contract.  A  judgment 
debt  represents  a  simple  contract  debt  only, 
and  one  not  ascertained  by  the  signature  of 
the  defendant,  even  when  recovered  on  a 
promissory  note  signed  by  the  defendant; 
and  prohibition  was  granted  to  restrain  pro- 
ceeding with  a  plaint  in  a  Division  Court  on 
a  Manitoba  judgment  for  $232.37  recovered 
on  such  a  note,  where  the  plaintiff  abandoned 
$32.37  and  sought  to  recover  judgment  for 
$200.  In  re  McMillan  v.  Fortier,  21  C.  L. 
T.  501,  2  O.  L.  R.  231. 


Division  Conrt  —  Order  for  committal 
— Previous  order  for  payment — Affidavit,} — 
The  plaintiff  recovered  judgment  against  the 
defendant  in  a  Division  Court  action  for  a 
debt  contracted  before  61  V.  c.  15  (O.),  and 
the  defendant  was  at  the  hearing  ordered  to 
pay  the  amount  of  the  judgment  forthwith: 
— Held,  that  the  Court  had  jurisdiction  un- 
der s.-s.  5  of  s.  247  of  the  Division  Courts 
Act,  R.  S.  O.  1897  c.  60,  upon  examination 
of  the  defendant  on  an  after-judgment  sum- 
mons, to  make  an  order  for  her  committal 
withont  a  previous  order  for  payment  based 
upon  such  an  examination  and  default  there- 
under. Where  it  appears  that  the  judgment 
debtor  has  been  examined  before  the  Judge, 
his  order  for  committal  must,  on  a  motion 
for  prohibition,  be  treated  as  a  complete 
adjudication,  as  to  that  which  must  be  made 
to  appear  to  warrant  the  making  of  an  order 
under  s.-s.  5  of  s.  247. — Semhle,  that  if  the 
affidavit  of  the  plaintiff  required  by  s.  243 
to  be  filed  before  the  issue  of  the  summons 
were  not  filed,  it  would  not  be  open  to  the 
defendant,  after  appearing  in  obedience  to 
the  summons,  to  raise  an  objection  to  the 
jurisdiction  on  that  ground:  and,  the  defect 
not  appearing  on  the  face  of  the  proceedings, 
prohibition  would  not  be  granted.  In  re 
Hawkins  v.  Batzold,  21  C.  L.  T.  507,  22  C. 
L.  T.  14.  2  O.  L.  R.  704. 

IMvision  Conrt  —  Transfer  of  action.} 
— Where  an  order  was  made  by  a  Division 
Court  Judge  for  the  transfer  of  an  action  to 
a  Division  Court  in  another  county,  the 
order  being  made  under  the  powers  conierred 
by  9.  90  of  the  Division  Courts  Act,  R.  S. 
O.  1807  c.  60,  whereas,  under  the  circum- 
stances, it  should  have  been  made  under  s. 
91,  an  order  was  made  prohibiting  the  Divi- 
sion Court  to  which  the  transfer  had  been 
made  from  acting  under  the  order  of  trans- 
fer; but  such  order  of  prohibition  was  to 
be  without  prejudice  to  the  right  to  apply 
for  an  order  under  s.  91.  In  re  Frost  v. 
McMillen,  21  C.  L.  T.  532,  2  O.  L.  R.  ?K)8. 

Enf  orooniont  of  Jndcmont  —  DecHna- 
tory  exception  —  Deposit  of  desistment.]  — 
When  a  defendant  pleads  by  way  of  declina- 
tory exception  and  simply  demands  the  dis- 
missal of  the  action,  he  must  deposit  with 
his  exception  the  amount  claimed  if  it  is 
a  sum  of  money,  or  a  desistment  regularly 
signed  and  authenticated  if  the  suit,  as  in 
this  case,  is  for  a  writ  of  prohibition  against 
a  judgment.  Oameau  v.  Oaudet,  21  One. 
S.  C.  437. 

Jndge  of  Sessions  of  Poaoe  —  Con- 
viction -—  Right  of  appeal.}  —  The  writ  of 
prohibition  is  an  extraordinary  remedy, 
strictly  confined  to  cases  where  none  other 
exists,  and  will  not  be  granted  against  the 
enforcement  of  a  conviction  by  a  Judge  of 
the  Sessions  of  the  Peace,  after  sentence, 
when  the  party  aggrieved  can  seek  relief  by 
means  of  appeal.  Bastien  v.  Amyot,  13  Que. 
K.  B.  22. 

Justice  of  the  Peaee  —  Qualification — 
De  facto  justice  —  Grounds  for  application 
— Taking  before  justice.} — ^The  grounds  al- 
leged upon  application  for  a  writ  of  prohibi- 
tion based  upon  excess  of  jurisdiction  in  the 
inferior  Court,  must  have  been  raised  before 
that  Court.     2.  A  justice  of  the  peace  who 
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exercises  his  functions  in  good  faith  is  com- 
petent to  act  de  facto,  although  he  has  not 
complied  with  all  the  formalities  relating  to 
his  qualification.    Hogle  Y.  Rocktoellf  20  Que. 

5.  C.  309. 

License  Gommissionera  —  Deposit  — 
Absence  of  —  Preliminary  ea^ception — Jwria- 
diction  of  commissioners  —  Orant  of  license 
— Discretion  —  Matters  toithin  jurisdiction,] 
— ^The  absence  of  the  deposit  required  by  law, 
before  application  for  a  writ  of  certiorari  or 
prohibition,  should  be  pleaded  by  prelimin- 
aiy  exception.  2.  License  commissioners,  al- 
though not  among  the  Inferior  courts  men- 
tioned in  Arts.  59,  63,  64,  and  65,  C.  P., 
have  duties  of  a  judicial  character  which, 
on  proper  occasion,  subject  them  to  the  super- 
intending authority  of  the  Superior  Court, 
and  the  proper  remedy  is  a  writ  of  prohibi- 
tion. 3.  The  only  proof  required,  or  ad- 
missible, on  a  ^rit  of  prohibition  against 
the  license  commissioners  is  such  as  would 
go  to  establish  want  or  excess  of  jurisdic- 
tion. 4.  When  Art.  836»  R.  S.  Q.,  may  be 
invoked,  the  license  commissioners  can  no 
longer  grant  a  license  as  a  matter  of  discre- 
tion, but  their  judgment  is  none  the  less  final 
as  to  whether  majority  oppositions,  or  two 
previous  oppositions,  really  exist.  5.  The 
refusal  of  the  commissioners  to  re-open  the 
enquSte  after  both  parties  had  formally  de- 
clared their  respective  enquStes  closed,  is  not 
safiScient  to  support  a  writ  of  prohibition. 

6.  The  refusal  of  the  commissioners  to  count 
on  the  opposition  signatures  of  duly  qualified 
electors,  for  the  reason  that  the  same  per- 
sons had  also  signed  in  support  of  the  appli- 
cation, was  a  decision  on  an  issue  within 
their  jurisdiction,  and  was,  moreover,  a 
proper  decision.  Judgment  in  19  Que.  S.  O. 
270  afilrmed.  Kearney  v.  Desnoyers,  10  Que. 
K.  B.  436. 

SEasistrate  —  Criminal  prosecution  — 
Motion  —  Forum  —  Jurisdiction  of  magis- 
trate —  Submission.  Re  Hodge  and  Kerr^ 
7  O.  W.  R.  131. 

BCag^istrate  —  Disqualified  &y  reason 
of  bias  —  JurisdictionJ] — Order  nisi  for  writ 
of  prohibition,  discharged.  It  does  not  neces- 
sarily follow  because  P..  a  police  magistrate, 
who  has  committed  S.  for  trial  on  a  charge 
of  misappropriating  public  moneys,  that  S., 
a  justice  of  the  peace,  before  whom  P.  has 
been  charged  with  assault  on  D..  is  biased 
so  that  he  cannot  act  judicially  as  such 
justice.  Em  parte  Peck,  In  re  Stuart,  6  B. 
L.  R.  274. 

Police  masi'trate  —  Conspiracy — Par- 
ticulars —  Preliminary  investigation — Scope 
of  enquiry  —  Jurisdiction,]  —  Prohibition 
will  not  lie  unless  there  is  a  lack  of  juris- 
diction in  the  judicial  ofilcer  or  Court  deal- 
ing with  the  proceedings  sought  to  be  pro- 
hibited. —  The  defendant,  having  been  ar- 
rested and  brought  before  a  police  magis- 
trate chax]ged  with  conspiracy  under  s.  394 
of  the  Criminal  Code,  objected  to  the  suffi- 
ciency of  the  charge  and  asked  for  particu- 
lars of  the  deceit,  etc.,  charged,  with  dates 
and  names.  The  magistrate  overruled  the 
objection  and  refused  the  particulars,  on  the 
ground  that  the  proceeding  before  him  was  an 
investigation,   whereupon   the  defendant  ap- 


plied for  prohibition,  which  was  refused. 
Rest  V.  PhilUps,  11  O.  L.  R.  47a  7  O.  W. 
R.  418. 

Pcwers  oonfexved  on  tKe  board  sit- 
ting under  the  Combines  Investigation  Act, 
are  of  a  quasi- judicial  nature:  such  board 
constitutes  an  inferior  tribunal  and  is  sub- 
ject to  a  writ  of  prohibition  when  it  ex- 
ceeds its  powers.  United  Shoe  Machinery 
Co.  y.  Laurendeau  (1911),  12  Que.  P.  B. 
319. 

Recorder's  Court  —  Unauthorised  suit.] 
— Where  the  collector  of  provincial  revenue 
disavowed  and  declared  that  he  had  not  auth- 
orised issue  by  the  clerk  of  the  Recorder's 
Court  of  Montreal  of  a  summons  to  recover 
a  penalty  for  selling  intoxicating  drink  on  a 
Sunday,  there  is  ground  for  a  prohibition  to 
prevent  the  Recorder's  Court  from  further 
proceedings  upon  the  summons.  Boisseau  T. 
Wiseman,  2  Que.  P.  R.  503. 

Statutory  board  —  Jurisdiction  —  Sum- 
mary application  —  Declaration  in  prokibir 
tion  —  Parliamentary  elections  —  Voters^ 
lists,] — ^A  person  claiming  to  be  entitled  to 
be  register^  as  an  elector  in  a  certain  divi- 
sion, and  to  have  had  his  name  on  the  last 
revised  list  of  electors  for  the  revision,  ap- 
plied for  a  prohibition  to  restrain  the  Board 
of  Manhood  Suffrage  Registrars,  as  consti- 
tuted under  the  Manhood  Suffrage  Registra- 
tion Act,  63  &  64  V.  c.  25  (M.),  from  pro- 
ceeding to  prepare  the  lists  of  voters  for  that 
constituency  under  the  provisions  of  the  Act, 
which  they  were  about  to  do  for  the  pur- 
pose of  a  bye-election  then  pending.    On  the 
motion  coming  on  for  hearing,  it  was  con- 
tended that  the  board  had  no  power  to  go 
on  with  their  proceedings  because,  under  s. 
70  of  the  Manitoba  Voters'  list  Act,  63  & 
64  y.  c.  62,  the  former  revised  lists  were  to 
be  used  until  new  lists  had   been  prepared 
and  revised  throughout  the  province,  and  fur- 
ther, that,  even  if  that  was  done,  the  board 
were  not  to  prepare  the  whole  list,  but  only 
lists  supplemental  to  the  lists  prepared  under 
the   Voters'    Lists   Act.     It   was   contended 
on  behalf  of  the  board   that   there  was  no 
power  in  the  Court  to  interfere  with  a  board 
of  that  kind  by  prohibition  :—i7e2d,  <1)  that 
a  Judge  should  not  undertake  to  decide  diffi- 
cult questions  of  that  kind  on  a   summaxy 
application  such  as  was  made,  but  that  the 
parties  should  be  left  to  declare  in  prohibi- 
tion,  which   might   still  be   done  under  the 
Queen's  Bench  Act.     (2)  Although  the  board 
was    about    to    prepare   and   revise   lists  of 
electors  under  the  Act,  it  could  not  be  as- 
sumed that  they  would  decide  or  attempt  to 
decide  what  lists  the  returning  officer  should 
use  at  the  coming  election,  or  would  deter- 
mine or  attempt  to  determine   whether  the 
vote  of  the  applicant  should  be  received  or 
not  in  the  event  of  his  name  not  being  pot 
on  the  list  they  were  about  to  prepare;  and 
therefore  the  applicant  could  not  say  that  the 
board   intended   to   take  away    any    of    bis 
rights;   and   there  was  no  necessity   for  an 
immediate  prohibition.     In  re  South  Winni- 
peg Board  of  Manhood  Suffrage  Registrars, 
21  C.  L.  T.  167,  13  Man.  L.  R.  345. 

Writ  of  prohibition  is  available,  for 

the  purpose  of  preventing  an  inferior  Court 
from  taking  cognizance  of  a  case,  from  the 
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moment  suit  is  taken  and  previous  to  the 
delivering  of  the  judgment.  But  such  relief 
is  not  available  once  judgment  has  been 
giYcn  unless  the  excess  of  jurisdiction  is 
apparent  upon  the  face  of  the  proceedings. 
Desormeaug  y.  8t,  Thereae  (1909),  19  Que. 
K.  B.  481. 

See  Attachment  of  Debts  —  Conbtitu- 
TioNAi.  Law  —  Coukts  —  Cbiminal  Law 
—  Justice  of  the  Peace  —  Municipal 
Corporations — Statutes. 


PBOHIBITIOir  ACT. 

See  Canada  Temperance  Act. 


FBOHIBinOir  ACT  OV  PEIHCE 
EDWAB3)  ISLAND. 

Offenee  —  Description  of  —  Search  war^ 
rant  —  Grounds  of  suspicion  to  be  submitted 
to  magistrate  before  issue  of  —  Delivery  of 
warrant  to  policeman  —  Execution  of  war- 
rant by  prosecutor.  Fanning  v.  Gough,  4  B. 
Ia  R.  483. 

jSc«  Appeal  —  Constitutional  Law  — 

Criminal  Law. 


PBOMISSORT  irOTES. 

See  Bills  of  Exchange  and  Promissory 
Notes — Bills  and  Notes. 


PROMOTEltS. 

See  Company  —  Contract  —  Fraud  and 
Misrepresentation  —  Sale  of  Goods 
— Vendor  and  Purchaser. 


PBOFEBTT  PASSING. 

See  Sale  of  Goods. 


PBOFERTT   QUAIilFIGATIOir. 

See  Municipal  Elections. 


PBOPRIETABT  MEDICINES. 

See  Intoxicating  Liquors — ^Trespass. 


PROSECUTION. 

See  Mandamus. 


PROSPECTUS. 

See  Company. 


PROSTITUTION. 

See  Landlord  and  Tenant — Vendor  and 

Purchaser. 


PROTECTION   OF  FORESTS. 

See  Fire. 


PROTESTANT  SEPARATE  SCHOOLS. 

See  Schools. 


PROTHONOTART. 

See  Appeal — Bankruptcy  and  Insolvency 
—  Courts  —  Discontinuance  of  Ac- 
tion— DESISTMENT  —  DiSTRIRUTION     OF 

Estates — Family  Council  —  Inter- 
vention. 


PROVIDENT  SOCIETY. 

See  Master  and  Servant. 


PROVINCES. 

See  Constitutional  Law — Interest. 


PROVINCIAI.  COURTS. 

See  Constitutional  Law. 


PROVINCIAI.  UkNDS. 

See  Constitutional  Law. 


PROVINCIAI.   I.EOISI.ATURE. 

See  Constitutional  Law — Crown. 


PROVINCIAL  SECRETARY. 

See  Constitutional  Law — Crown. 


PROVINCIAI.  TREASURER. 

See  Company — Insurance. 


PROVISIONAL  DIRECTORS. 

See  CoMPAiTY. 


See  Company. 
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PROXIMATE  CAUSE. 

See  Mastbs  and  Sebyant. 


P17BLIC   ACT. 

See  Statutes. 


P17BI.IC  BATH. 

See  MiJNioiPAL  Cobpobationb. 


P17BUC    DOMAIN. 

See  Crown  —  Fisheries  —  Water  and 

Watercourses. 


PUBLIC  HEALTH. 

Board  «if  Healtb  —  Order  issued  Inf 
officer — Municipal  hy-law  —  Jurisdiction  — 
Uncertainty  —  Conviction,^  —  Annexed  to 
an  information  for  an  offence  against  a 
health  by-law,  was  an  order  issued  by  an 
ofiScer  of  the  Board  of  Health*  and  not  by 
the  Ck>mmittee  of  Health  itself,  which  alone 
has  jurisdiction  by  the  terms  of  s.  29  of  by- 
law 105  of  the  city  of  Montreal  concerning 

health: Held,    that    the    order   was   illegal 

and  void  for  want  of  jurisdiction,  and  also 
because  it  was  vague  and  uncertain  and  did 
not  indicate  or  describe  what  works  or  repairs 
the  Board  of  Health  deemed  necessary,  and 
a  conviction  based  thereon  was  quashed. 
Riopel  V.  Cfity  of  Montreal,  7  Q.  P.  R.  342. 

Compulsory  Taoeisiation  —  Statutory 
regulations  —  Swception  —  Conviction.'\ — 
The  health  district  of  the  city  and  county  of 
St.  John  is  not  within  regulation  2  of  the 
regulations  made  under  s.  38  of  the  Public 
Health  Act,  1898,  which  provides  for  com- 
pulsory vaccination  when  "it  shall  be  found 
by  the  local  board  of  health  of  any  health 
district  that  a  case  of  smallpox  exists  in 
case  such  district  be  a  city  or  town,"  and  a 
conviction  for  refusing  to  attend  at  the  office 
of  the  local  board  of  health  of  the  district 
of  the  city  and  county  of  St.  John  and  to 
be  vaccinated,  contrary  to  the  statute  and 
regulations,  is  bad.  Rew  v.  RitcfUe,  Ex  p. 
Jack,  35  N.  B.  R.  581. 

Contai^iu  disease  —  Detention  of  per- 
sons etsposed  to  infection,^ — Section  75  of  the 
Health  Act  provides,  that  when  smallpox, 
scarlet  fever,  diphtheria,  cholera,  or  any  other 
contagious  or  infectious  disease  dangerous  to 
the  public  health,  is  found  to  exist  in  a 
municipality,  the  health  officers  shall  use  all 
possible  care  to  prevent  the  spreading  of  the 
infection  or  contagion : — Held,  that  health 
officers  were  justified  under  this  section  in 
detaining  a  person  who  had  been  exposed  to 
infection  from  a  person  suspected  of  having 
smallpox,  but  who  in  reality  had  measles. 
MUls  v.  Vancouver,  10  B.  0.  R.  99. 

Contagions  disease  —  Prevention  of 
spread  —  Liocal  board  of  health—Converting 


hotel  into  hospital  —  Illegality  — 

Reasonable  and  probable  cause — ^Memben  of 
board — Corporation — Violation  of  statute- 
Conversion  of  goods — Confinement  of  persoo 
in  hospital.  Ward  v.  Lowthian,  Qreen  v. 
Marr,  3  O.  W.  R.  362.  4  O.  W.  R.  502. 

Contagions  disease  —  Services  of  i^iysi- 
cian  —  Remuneration  —  Action  to  recover— 
Board  of  health  —  Medical  health  officer  — 
Liability  —  Mandamus  —  Costs.  Btbhy  v. 
Davis,  1  O.  W.  R.  189. 

Contagions  diseases  hospital  —  Ac- 
quisition of  site  —  Municipal  corporation  — 

By-law — Resolution — Delegation  of  powen 

Local   hoard  of  health — Puhlic  Health  Act 

— Prohibition  as  to  locality  of  hospital 

Puhlic  benefit  —  "Inhabited  dwdUng^— Con- 
sent of  otoner — Injunction Status  of  plain- 
tiff— Special  damage,} — ^The  council  of  a  dty 
corporation  passed  a  by-law,  pursuant  to  ^ 
V.  c.  32,  providing  for  establishing,  erecting, 
and  furnishing  a  contagious  diseases  hospital, 
and  for  borrowing  $72,000  for  these  purposes. 
Subsequently  the  council  passed  a  resolutioD 
authorising  the  local  board  of  health  to  pur- 
chase a  property  in  the  residential  part  of 
the  city  and  proceed  to  erect  a  contagioiis 
diseases  hospital  thereon,  "at  an  amount  not 
to   exceed   |31,600  approximately,"  "provid- 
ing  the   same,   in    the   opinion   of  the  dty 
solicitor,   can   be   done   without   incorring  a 
law   suit:" — Held,   that   the   resolution  was 
not   illegal;    it   was   not   necessaiy  for  the 
corporation    to   proceed    by    by-law  at   this 
stage;    the    resolution    did   not   delegate  to 
the    local    board    the    authority    to    acquire 
property  for  the  mnnidpality,  but  only  the 
power  to  negotiate  for  the  purchase,  after 
which  the  coundl  could  pass  the  necessaiy 
by-law  for  the  purpose  of  acquirinir  title.    2, 
It  is  provided  by  s.  28  of  the  Public  Health 
Act  that  "no  land  or  building  to  be  used  tot 
the   purposes   of   this  Act   shall   be  nearer 
than  150  yards  to  an  inhabited  dwelling:''— 
Held,   that^  this   limitation   applies  to  land 
to  be  acquired  for  any  of  the  purposes  of 
the  Act  as  found  in  the  Revised  Statutes  of 
1887  and  1897.     3.  Held,  also,  that  a  28  is 
a   provision   enacted   in    the    public   interest 
and  for  the  benefit  of  the  public  genenUly, 
and   therefore   where   there  is  only  (me  in- 
habited dwelling  within  the  prescribed  radius, 
the  consent  of  the  owner  and   occupier  of 
that  dwelling  to  the  erection  of  a  hospital 
within  such  radius  is  not  a  legal  answer  to 
an   action    (by   one   who   can   shew  spedal 
damage)    to    restrain    the  corporation  ftom 
erecting  such  hospital.     4.  To  maintain  the 
action  the  plaintiff  must  himself  be  wlthm 
the   150   yard    radius    or   must    shew   some 
special  pecuniary  or  proprietary  damage  or 
some  special  legal  injury.     Reed  v.  Ottawa, 
21  C.  L.  T.  470. 

Hospital  for  oonsnn&ptlfves  —  Convic- 
tion— Statute — Grouping  of  sections.} — Sec- 
tion 72  of  the  Public  Health  Act,  R.  &  C 
c  248,  which  prohibits,  under  a  penaltyt  the 
estabhshment,  without  the  consent  of  tlie 
municipality,  of  "any  offensive  trader  that  h 
to  say,  the  trade  of  blood  boiling;  or  bone 
boiling,  or"  (setting  out  a  number  of  simihu' 
trades),  "or  any  other  noxious  or  offensive 
trade,  business,  or  manufacture,  or  sndi  ts 
may  become  offensive."  etc.,  does  not  apply 
to  a  house  or  hospital  for  oonsamptfve  pt- 
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dents,  for  not  only  is  it  excluded  under  the 
doctrine  of  ejusdem  generis,  but  also  by  Tir^ 
tne  of  the  legislative  grouping  of  the  sec- 
tions of  the  Act,  8.  72  being  under  the  sub- 
diTision  dealing  with  nuisances,  while  in- 
fectious diseases  and  hospitals  are  dealt  with 
in  a  distinct  sub-division,  commencing  with 
8.  81.  A  conviction,  therefore,  for  carrying 
an  snch  house  or  hospital  contrary  'to  s.  72, 
was  quashed.  Regina  ▼.  Ployter,  21  G.  L. 
T.  285.  1  O.  L.  R.  360. 

Infeettous  disease  —  Employment  of 
phyaician  and  nurse  —  Payment  —  lAahiUty 
of  municipality  —  Powers  of  health  officer  or 
inspector.} — Section  67  of  the  Public  Health 
Act,  R.  S.  M.  1902  c.  138,  which  enables  the 
health  officer  to  act  by  removing  a  person 
afflicted  with  any  infectious  or  contagious 
disease  to  a  separate  house  or  by  otherwise 
isolating  him,  "and  by  providing  nurses  and 
other  assistance  and  necessities  for  him  at 
his  own  cost  and  charge  or  the  cost  and 
charge  of  his  parents  or  other  person  or  per- 
sons liable  for  his  support  if  able  to  pay  for 
the  same,  otherwise  at  the  cost  and  charge  of 
the  municipality,''  should  be  read  and  con- 
strued together  with  ss.  95,  101,  and  102  of 
the  Act,  and  by  the  true  interpretation  of 
all  these  provisions,  persons  performing  ser- 
vices as  nurses  or  furnishing  necessities  at 
the  request  of  a  health  officer  for  a  small- 
pox  patient  are  entitled  to  be  paid  at  once 
by  the  municipality,  without  proving  that 
the  parents  or  other  persons  are  unable  to 
pay  for  the  same.  Under  s.  32  of  the  Act, 
an  inspector  appointed  by  the  government 
has  the  same  powers  as  a  health  officer,  and 
may  exercise  such  powers  without  having 
first  suspended  or  superseded  the  local  health 
officer.  Although  the  Act  does  not  distinctly 
provide  for  the  employment  of  a  physician, 
yet  a  person  who  is  a  physician,  and  is  em- 
ployed to  act  both  as  doctor  and  nurse  for 
a  smallpox  patient,  may  recover  at  least  for 
his  services  as  nurse,  and  $15  per  day  was 
not  considered  excessive  for  the  services  of 
so  skilled  a  nurse  as  a  physician  should  be, 
considering  also  the  special  risk  he  ran: — 
Qucere,  whether  the  employment  of  a  physi- 
cian is  not  authorised  by  the  words  "provid- 
ing other  assistance  and  necessities"  in  s. 
67.  Cameron  v.  Dauphin,  24  C.  L.  T.  99,  14 
Man.  L.  R.  573. 

Inf eottous  disease  —  Property  destroyed 
to  prevent  spread— Compensation — Munici- 
pal corporation.l — The  Public  Health  Act, 
R.  S.  N.  S.  c.  102,  8.  32.  provides  that  "all 
necessary  expenses  incurred  by  a  local  board 
in  suppressing  any  infectious  or  contagious 
disease,  shall  be  a  charge  against  the  munici- 
pality." In  an  action  to  recover  the  value 
of  personal  property  destroyed,  as  alleged, 
by  direction  of  the  board  of  health,  during 
an  epidemic  of  smallpox,  for  the  purpose  of 
preventing  the  spread  of  the  disease: — Held, 
that,  in  the  absence  of  proof  of  proper  au- 
thority for  the  destruction  of  the  property, 
neither  the  board  nor  the  municipality  could 
be  held  liable.  Per  Weatherbe,  J.,  that,  as- 
suming the  property  to  have  been  destroyed 
b^  order  of  the  board,  there  was  no  provi- 
sion in  the  Act  to  render  the  municipality 
liable  to  make  compensation  for  the  destruc- 
tion  of  infected   property  dangerous   to   the 

c.cx. — 114. 


public  health.  Townshend,  J.,  dissented. 
Petipas  V.  Pictou,  36  N.  S.  R.  460. 

Inf  eotious  disease  —  (Quarantine — Em- 
penses  —  Liability  of  mununpaUty,]  —  One 
whose  house  is  placed  in  quarantine  by  vir- 
tue of  by-laws  of  the  board  of  health  of  the 
province  of  Quebec,  is  obliged  to  pay  x)nly 
the  ordinary  expenses  attending  the  infectious 
disease;  and  the  extraordinary  expenses  im- 
posed by  law  to  prevent  the  spread  of  the 
disease,  such  as  those  of  caretaking  and  those 
of  a  like  nature,  are  to  be  paid  by  the 
municipality.  Corp,  of  8outh  Whitton  v. 
Qirouw,  24  Que.  S.  C.  361. 

Iiooal  Board  of  Healtb — Ewpropriation 
of  land  for  hospital— PuhUo  porJb.] — Upon 
a  motion  to  restrain  a  municipal  corporation 
from  using,  land  acquired  by  the  plaintiffs 
under  the  Public  Paries  Act  for  a  park  for 
the  purpose  of  erecting  thereon  a  contagious 
diseases  hospital: — Held,  that  the  actual  or 
virtual  expropriation  of  the  land  for  the  use 
of  a  hospital  in  i)erpetuity,  or  during  the 
existence  of  the  substantial  building  con- 
tracted for  by  th^defendants,  was  not  within 
the  powers  conferred  by  the  Public  Health 
Act  on  the  local  board  of  health;  and  that 
this  infirmity  was  not  overcome  by  the  sanc^ 
tion  of  the  Provincial  Board  of  Health,  or 
of  an  order  in  council  Ottawa  Board  of 
Park  Management  v.  Ottawa,  21  C.  L.  T. 
378. 

Matter  dangerous  to  pubUo  health 

•^Notice  to  remove — Conviction  for  disobey- 
ing—Misdescription   of  premises Waiver — 

Jurisdiction.)  —  A  conviction  under  the 
Public  Health  Act,  C.  S.  N.  B.  1908  c.  68, 
for  failing  to  remove  material  dangerous  to 
the  public  health  from  premises  indicated  in 
a  notice  given  by  a  health  officer  under  s. 
36  of  the  Act.  held  bad,  where  the  notice  to 
remove  described,  not  the  premises  of  the 
defendant  on  which  the  material  complained 
of  was  deposited,  but  other  premises;  and 
further  held,  that  the  objection  was  not 
waived  or  the  conviction  cured  by  the  defend- 
ant not  being  misled  by  the  wrong  descrip- 
tion and  not  raising  any  objection  on  that 
ground,    but   appearing    and    defending    on 

CO  N.   D.   R,   536. 

If oxioufl  or  offeiudTe  trmAe— Conviction 
—Motion  to  Quash  refused— Public  Health 
Aot—R,  8  0.  (1897),  o.  248,  s.  72— Con- 
struction of.)  —  Teetzel,  J.,  held,  that  the 
trade,  business  and  manufacture  of  heating 
and  preparing  asphalt  and  other  material  fell 
within  the  ejusdem  generis  rule  of  Public 
Health  Act,  R.  S.  O.  (1807).  c.  248,  8.  72, 
VIZ.  "refining  of  coal  oil"  and  "manufac- 
turing of  gas  "  and  refused  to  quash  defend- 
ants' conviction  for  having  unlawfully  estab- 
lished and  carried  on  the  above  trade  with- 
out the  consent  of  the  municipal  council.  R. 
V.  Barber  Asphalt  Paving  Co.  (1911),  18 
O.  W.  R.  778,  2  O.  W.  N.  819,  23  O.  L.  R. 

Proseeution  —  Ratepayer — Disinfection 
— Public  Health  Act.] — A  prosecution  for 
the  infringement  of  by-laws  of  the  boai^  of 
health  can  be  brought  by  any  ratepayer, 
without  any  authorisation.    2.  A  private  dis- 
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infection  of  infected  premises  by  the  pro- 
prietor is  not  sufficient  reason,  under  the 
Public  Health  Act,  for  refusing  to  allow  the 
executive  officer  to  disinfect.  Bousquet  y. 
Gagnon,  23  Que.  S.  C.  35. 

Vaccination  —  Municipal  By-law — Un- 
reasonableness.}— A  by-law  holding  the  man- 
ager or  head  of  ~  a  business  establishment 
liable,  under  pain  of  fine  or  imprisonment, 
for  allowing  an  employee  to  frequent  any 
manufacturing  or  business  establishment, 
without  furnishing  a  certificate  shewing  that 
he  has  been  vaccinated,  is  not  reasonable 
but  oppressive,  and  is  therefore  illegal. 
Montreal  y.  Oaron,  23  Que.  S.  G.  363. 

8ee  Constitutional  Law  —  Coubts  — 
Municipal  Corporation — Penalty. 


P17BUC  HIOHWAT. 

8ee  Wat, 


and  without  adjudicating  as  between  the 
plaintiff  and  defendants  on  the  matters  io 
dispute  between  them,  order  that  this  ae- 
tion  be  dismissed  out  of  this  Court,  witli 
costs  :** — Heldf  that  the  order  dismissing  the 
action  would  have  precluded  the  plaintiff 
from  again  suing  in  respect  of  any  of  the 
causes  of  action  included  in  the  statement 
of  claim,  and  that  the  plaintiff  shonld  have 
been  allowed  to  prove  her  case  in  respect 
to  those  causes  of  action  against  which  there 
was  no  objection;  and  that  the  respondent 
who  supported  the  judgment  on  appeal  mast 
pay  the  costs  of  the  appeal.  Chtilhault  t. 
Brothier,  24  C.  L.  T.  342.  10  B.  C.  B.  449i 

See  Criminal  Law. 


PUBLIO    OFFICER. 

See  ArrAciiMENT  op  Debts — Costs — Cbown 
— Mandamus — Notice  of  Action, 


P17BI.IO   INQUIRIES   ACT. 

See  Club. 


P17BUC  nfSTRUCTIOir  ACT 

See  Costs — Schools. 


PITBLIC  I«Ain>8  ACT. 

See  Dower. 


PUBUC  UBRART. 

See  Municipal  Corporations. 


P17BI.IC  PARK. 

See  Municipal  Corporations — Xbgugencb 
— Public  Health — Will. 


PUBIiIC  POUCT. 

See  Company  —  Constitutional  Law  — 
Contract — Covenant — Criminal  Law 
— Husband  and  Wipe  —  Infast  — 
— Master  and  Servant — Wnx. 


PUBIiIC  SCHOOLS. 

See  Schools. 


PUBLIC  SLAHDER. 

See  Criminal  Law. 


PUBLIC  HOBALS. 

Action  iiiTolTliig:  indecent  matter — 

Striking  out  objectionable  causes  of  action 
'—Judgment — Form  of — Dismissal  of  action 
— Res  judicata — Costs.] — On  the  trial  of  an 
action  containing  three  different  causes  of 
action,  one  of  which  was  an  action  for 
moneys  had  and  received,  another  for  dam- 
ages for  assault  and  false  imprisonment,  and 
a  third  for  damages  for  procuring  the  plain- 
tiff to  enter  a  house  of  prostitution,  the 
Judge,  after  reading  the  plaintiff's  examin- 
ation for  discovery,  came  to  the  conclusion 
that  the  evidence  disclosed  an  illegal  con- 
tract under  which  the  defendants  were  to 
receive  a  part  of  the  moneys  obtained  by  the 
plaintiff  while  engaged  in  prostitution,  and 
that  the  action  involved  the  taking  of  an 
account  in  respect  thereof,  and  was  of  an 
indecent  character  and  unfit  to  be  dealt  with, 
and  he  dismissed  it  out  of  the  Court  of  his 
own  motion;  the  formal  judgment  stating 
that    *'this   Court   doth    of   its   own    motion 


PITBLIC   USER. 

See  Particulars — Patent  for  iNVKmow. 


PUBLIC  'WORKS. 

See  Crown — Liquor  Ljcenbes. 


PUBLICATIOir. 

See  Defamation. 


PUIS  DARREIN  COJITURUAirCB. 

See  Plbaoinq. 
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PUNCTUATIOir. 

See  Will. 


See  VEinx)B  and  Pubghaseb. 


PUBSunro  business  oir  sundat. 

See  CRIMINAL  Law. 


QUALIFIOATIOir. 

See  Municipal  Elections — Schools. 


QITAXJFIGATIOir  OF 

See  Schools. 


QUANTUM   MERUIT. 

See  Abchttects — Contract  —  Master  and 
Servant — Municipal  Corpobationb  — 
Physicians  and  Surgeons — Principal 
and  Agent  —  Solicitor. 


QUARANTINE. 

See   Municipal   Corporations 

Health  Act. 


—    PUBIIO 


QUASHING  BT-IJLWS. 

See  Municipal  Corporations. 


QUEBEC  CIVIIi  CODE. 

See  Statutes, 


QUEBEC    EI.ECTION   ACT. 

See  Parliamentary  Blbctions. 


QUEBEC   JJLW. 

See  Husband  and  Wife  —  Insurance  — 
Master  and  Servant — Registry  Laws 
— Vendor  and  Purchaser. 


QUEEN'S  BENCH,  MAN. 
See  Appeal. 


QUEEN'S    BENCS^    QUEBEC. 

See 


QUI  TAM  ACTION. 

See  Constitutional  Law  —  Costs 

Penalty. 


QUIETINO  TITLES  ACT. 


<(i 


'Colleotor"    mentioned    in    s.    32   of   R. 
S.  B.  C.  c.  32  is  a  persona  designata.     Re 

2''^o«**»  9  W.  L.  R.  500  (1910),  14  W.  L. 
R.  633. 

ifSS?***®'^  under  mortKagre  dated 
1877  asaiotst  title  —  Presumption  that 
moHgagee  died  intestate  and  without  heirs 
—Rights  of  Crownr— Statute  of  lAmitationsA 
—-Petitioner  asked  for  a  declaration  of  his 
title  under  The  Quieting  Titles  Act.  In  his 
report  the  Local  Master  mentioned  a  mort- 
gage  upon  said  land  given  by  James  Ray- 
craft,    the   grantor   of   Thos.    Raycraft,    the 

?*^^*i?S?5'  ^^  ^^^'  ^S'^'^»  by  o»«  Jolin  Irwin, 
lor  ;p»0(>.  As  John  Irwin,  the  mortgagee, 
had  not  been  heard  of  since  1878.  the 
Master's  attention  was  called  to  the  fact 
that  there  might  be  an  escheat  to  the  Crown 
of  the  money  in  the  mortgage  mentioned,  or 
the  mortgaged  land.  Thereupon  the  Crown 
was  notified,  but  though  called  upon  to  do 
80,  did  not  attempt  to  prove  any  claim, 
but  asked  that  the  certificate  of  title  be  sub^ 
ject  to  the  rights  of  the  Crown  to  the  land  : 
--/few,  (1)  That  the  statute  as  to  quieting 
titles  had  placed  the  Crown  in  that  position 
that  the  claim  must  be  proved,  or  it  could 

^Mn??-™^-  J^\  '^**  *b«^e  was  another 
objection  to  the  Crown's  claim.    They  granted 

?«^**!°*^  ^1  ?*°'®*  Raycraft  on  25th  Oct.. 
18W,  and  that  grant  cut  out  the  mortgage  as 
between  Thomas  Raycraft.  who  was  a  pu^ 
chaser  for  value,  and  the  Crown.  (3)  That 
Thomas  Raycraft  is  entitled  to  the  certificate 

^*i  *S®^'  ^^  ^^^^  ^®  appeals  should  be  dis- 
missed, with  costs.  Re  Raycraft  (1910).  16 
O^W.  R.  438,  20  O.  L.  R.W  1  O.  W.  N 


Qmrr  ciiAhc 

See  Died. 


QUIT  REirrs. 

See  Rentes  Constitutes. 


QUO  WABRAITTO. 

See  Affidavit  —  Company  —  Ceown  — 
Municipal  CbRPORATioNS  —  Muotci- 
PAL  Elections  —  Schools. 


RACE  COURSE. 

See  Neoliqbncb. 
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RAUWAT. 

1.  ANI1LA.UB  Killed  on  Tbaok,  3695. 

2.  BoABD    OF    Railway    Oommisbionebs, 

3608. 

3.  Bonds,  Mortgages  and  Sale  of  Rail- 

ways, 3622. 

4.  Bridges.  3632. 

5.  Cabbiaoe  of  Animals,  3634. 

6.  Cabbiage  of  Goods,  3635. 

7.  Construction  of  Railway,  3648. 

8.  cozvtracis  with  mitnicipalities,  3650. 

9.  Crossings.  3651. 

10.  Fences,  3660. 

11.  Fire  from  Locomotives,  3664. 

12.  Injuries  to  Persons  and  Vehicles  at 

Crossings.  3669. 

13.  Injuries  to  Servants,  3680. 

14.  Injuries  to  Other  Persons,  3688. 

15.  Lands,  Expropriation,  Etc.,  3600. 

16.  Lease  of  Railway,  3719. 

17.   PASSENGERfS,  3719. 

18.  Railway  Committee  of  Privy  Council. 

3729. 

19.  Service  of  Process,  3731. 

20.  Tolls,  3731. 

21.  Miscellaneous  Cases,  3732. 


1.  Animals  Kilixd  on  Track. 

Abaenoe  of  fenee  —  Liability  —  Rail- 
way Act  1903,  8.  199,  8.-8.  3  —  Lands  **  not 
improved  or  settled,  and  inclosed."  Sohel- 
lenherg  v.  Canadian  Pacific  Rw,  Co^  (Man.), 
3  W.  L.  R.  457. 

Action  for  loss  —  Railway  Ad — Plead- 
ing —  Negligence,] — In  an  action  against 
a  railway  company  for  damages  for  the  loss 
of  horses  killed  by  a  train  upon  the  tracks 
it  is  not  necessary,  having  regard  to  the 
provisions  of  the  Dominion  Railway  Act.  3 
Edw.  VII.  c.  58,  ss.  237,  242,  that  the 
plaintiff  should  allege  fault  or  negligence  on 
the  part  of  the  defendants.  Rocheleau  v. 
Grand  Trunk  Rw.  Co.,  9  Que.  P.  R.  402. 

Animal  orossins  track  —  Highway — 
Neglect  to  give  warning  —  Contributory 
negligence  —  Findings  of  Judge  —  Appeal 
to  Divisional  Court.  \Smith  v.  Niagara,  SU 
Caiharinet,  and  Toronto  Rw,  Co,,  4  O.  W. 
R.  526. 

Animals  at  large  throngh  negrligonoe 
of  owner  —  Obligation  to  fence  —  Railway 
Act,  190S,  S8,  199.  2S7,  254. 1— When  it  is 
proved  that  animals  killed  by  a  train  of  a 
railway  company  had  been  allowed  to  go  at 
large  on  a  public  road  through  the  negligence 
or  wilful  act  or  omission  of  the  owner  or  his 
agent,  and,  in  consequence  thereof,  got  upon 
the  right  of  way  through  a  defect  in  the  rail- 
way fence,  s.-s.  4  of  s.  237  of  the  Railway 
Act,  1903  (8.  294  of  c.  37  of  R.  S.  C  1906) 


protects  the  company  from  any  claim  for 
damages,  although  the  company  bad  failed 
to  observe  the  requirement  of  s.  199  (now 
254)  by  neglecting  to  keep  the  fence  along 
the  right  of  way  in  proper  repair. — Mwray 
V.  Canadian  Pacific  Rw,  Co,,  7  W.  L.  B. 
50,  Becker  v.  Canadian  Pacific  Rw,  Co„  7 
Can.  Ry.  Caa.  29.  5  W.  L.  R.  569,  and  Boer- 
a9sa  V.  Canadian  Pacific  Rw.  Co,,  7  Can.  Ry. 
Cas.  41.  30  Que.  8.  C.  385,  followed.— 2. 
Section  237  deals  completely  with  the  qnct- 
tion  of  animals  at  large  getting  opon  the 
railway  track  and  being  killed  or  injured, 
and,  therefore,  s.  294  (now  427),  being  only 
of  general  application,  cannot  be  interpreted 
so  as  to  make  the  company  liable  in  a  case 
in  which,  by  8.  237,  they  are  expressly  re- 
lieved from  liability;  Howell.  C.JJL,  dis- 
senting. Clayton  v.  Canadian  Narikem  Rw, 
Co,,  7  W.  L.  R.  721,  17  Man.  L.  R  426. 

Gattle  at  larse  —  Competent  pereon  — 
Infant— Findings  of  jury—R.  8.  C.  1906  e. 
37,  $.  2P^.]— Section  294  of  the  RaUway  Act, 
R.  S.  C.  1906  c.  37,  enacts  that  "no  hones 
...  or  other  cattle  shaU  be  permitted  to  be 
at  large  upon  any  highway  within  half  a 
mile  of  (its)  intersection  with  any  railway 
at  rail  level,  unless  ...  in  chan^  of  some 
competent  person  ...  to  prevent  th^r  loiter- 
ing ...  on  such  highway  ...  or  straying 
upon  the  railway."  "(3)  If  the  horses  .  .  . 
of  any  person  which  are  at  large  contraiy 
to  .  .  .  this  section  are  killed  ...  by  any 
train  at  such  point  of  intersection  ...  he 
shall  not  have  any  right  of  action  agidnst 
any  company  in  respect  of  the  same  being 
killed  or  injured.'*  The  plaintiff,  a  fanner, 
sent  a  lad  about  ten  years  old  to  take  fonr- 
teen  cows  along  a  public  highway  and  aero* 
the  defendants'  line  of  railway.  A  train 
of  the  defendants  ran  over  and  killed  fosr 
of  the  cows,  and  the  jury  foond  n^^lgenee 
on  the  part  of  the  defendants,  and  also  that 
the  boy  was  a  "competent  person"  within 
the  meaning  of  Uie  above  section: — Hdd, 
that  the  plaintiff  was  entitled  to  judgment. 
Beaton  v.  Grand  Trunk  Rw.  Co.,  18  0.  L. 
R.  202,  13  O.  W.  R.  566,  9  Can.  Ry.  Cas. 
119. 


Cattle  at  larffo  —  Intereectian  of 

way  and  highway — Negligence — LiahUity  — 
Railway  Act.] — On  the  proper  constractioa 
of  8.  237,  8.-S.  4,  of  the  Railway  Act  1903, 
3  Edw.  VII.  c.  58  (D.),  while  it  is  unlaw- 
ful for  the  owner  of  cattle  to  pennit  them 
to  be  at  large  within  half  a  mile  of  the 
intersection  of  a  highway  with  a  railway, 
and  while  if  kiUed  at  the  inteisection,  the 
railway  company  are  exempt  from  liability 
— if  by  reaoon  of  the  failure  of  the  company 
to  comply  with  the  statutory  reqaizementi 
as  to  fencing,  construction  of  cattle  gnazds, 
etc.,  the  cattle  reach  the  line  of  railway  and 
are  killed  or  injured  at  a  point  on  the  rail- 
way other  than  the  intersection,  the  company 
are  liable,  unless  they  can  establish  affinnt* 
tively  that  the  owner  was  guilty  of  negli- 
gence. The  mere  fact  that  the  cattle  wen  at 
large,  or  the  fact  that  they  were  not  in 
charge  of  a  competent  person,  does  not  pre- 
vent the  plaintiff's  recovery.  Arthur  T. 
Central  Ontario  Rw,  Co,,  11  O.  U  B.  537, 
7  O.  W.  R   527. 

Cattle  esoapinfi:  on  traeks  —  KiUei  If 
falling   from    bridge — Railway    Act,   t.  4^ 


3697 


RAUWAT. 


3598 


(2).] — ^A  heifer  escaped  on  to  defendants' 
tracks,  throusrh  a  defective  fence,  and  while 
being  pnrsaed  she  fell  through  a  bridge  and 
being  severely  injured  she  had  to  be  killed. 
Plaintiff  brought  action  to  recover  damages: 
— Held,  that  as  the  heifer  was  not  killed  by 
defendants'  train,  the  defendants  were  not 
liable  under  s.  427  (2)  of  the  Railway  Act. 
Action  dismissed.  Young  v.  Erie  &  Huron 
Rio,  Co.  27  O.  R.  530,  followed.  Douglas  V. 
Grand  Trunk  Rw.  Co,  (1908),  9  Can.  Ry. 
Cas.  27. 

I>efeot  in  fence  —  Knowledge — ^Escape 
of  animals  from  adjoining  land — Railway 
Act,  1908.  s.  237,  s.-s.  4.  Oarruihera  v. 
Van,  Pac,  Hw,  Co,  (Man.),  3  W.  L.  R.  455, 
4  W.  li.   R.  441. 

BefeotlTe  fence  —  Swing-gate  —  Be- 
coming unfastened — Fault  of  railtoajf — Find- 
ings of  jury — Railway  Act,  ss,  254,  295,] — 
Plaintiffs  brought  action  to  recover  $526 
damages  for  loss  of  three  horses  killed  by 
defendants'  train,  where  it  crossed  plaintifTs 
farm.  Evidence  was  received  as  to  plain- 
tiff's horses  getting  on  defendants'  tracks 
by  reason  of  a  defective  gate  which  it  was 
the  defendants'  duty  to  maintain.  The  jury 
found  in  plaintiff's  favour,  and  Boyd^  C, 
entered  judgment  accordingly.  —  Divisional 
Court  affirmed  above  judgment  on  the  ground 
that  defendants  had  not  discharged  their 
statutory  obligation  to  maintain  the  gate 
with  proper  hinges  and  fastenings,  as  re- 
quired by  Railway  Act,  s.  254,  and  there 
being  no  evidence  of  contributory  negligence 
as  provided  for  by  s.  295.  Dolsen  v.  Can, 
Pac.  Rw,  Co,  (1910),  16  O.  W.  R.  657.  1 
O.  W.  N.  1061. 

I>oniinion  Rail^ray  Act.  a.  204,  ■.-■■. 
4  and  5 — Application  where  company  not 
obKged  to  fence — Animals,  how  at  large- 
Negligence  —  Wilful  act  or  omission — Evi- 
dence,]— ^The  plaintiff  sought  to  recover  dam- 
ages for  three  horses  killed  on  the  defendants' 
track.  It  was  admitted  that  at  the  place 
where  the  animals  reached  the  railway  the 
defendants  were  under  no  liability  to  fence, 
nnder  8.-8.  4  of  a.  254  of  the  Dominion  Rail- 
way Act;  and,  in  fact,  they  had  not  fenced. 
The  plaintiff  contended  that  he  was  entitled 
to  recover  under  s.-ss.  4  and  5  of  s.  294: — 
Held,  that  the  application  of  s.-ss.  4  and  5 
of  0.  294  is  not  restricted  to  cases  where  the 
railway  company  are  under  a  liability  to 
fence;  and  that  under  these  sub-sections,  the 
railway  company  can  escape  liability  only  by 
shewing  that  the  animals  got  at  large  through 
the  negligence  or  wilful  act  or  omission  of 
the  owner. — History  of  the  legislation  and 
review  of  the  authorities. — ^And  held,  upon 
the  evidence,  that  the  animals,  in  the  circum- 
stances set  out  below,  were  not  at  large 
through  the  negligence  or  wilful  act  or  omis- 
sion of  the  plaintiff.  Parks  v.  Can,  Nor,  Rw. 
Co.  (1910),  15  W.  li,  B,  445,  Man.  L.  R. 

]>onil<nlon  Railway  Act,  ISSS—'*  Not 

wrongfuUy  on  the  railway'* — Adjoining  own- 
ers— Obligation  to  fence — Farm  crossing,] — 
The  plaintiff's  mare  and  colt  strayed  from 
his  yard  on  to  the  public  road,  and  reached 
the  track  of  the  defendants,  presumably  at 
a  place  called  Morton's  crossing.  The  mare 
was  overtaken  by  a  train  and  killed  as  she 
was    running    towards    the    crossing.      This 


was  a  farmer's  crossing,  which,  under  the 
statute,  should  have  a  gate  on  each  side. 
There  was  no  gate  or  fence  on  the  west 
side  of  the  crossing  by  which  the  animal 
was  presumed  to  have  reached  the  track 
from  the  public  road,  but  there  was  a 
cattle-guard  (over  which  the  animals  crossed) 
put  there  by  agreement  with  Morton.  The 
plaintiff  was  not  an  adjoining  owner: — Held, 
on  appeal  (Martin,  J.,  dissenting),  that 
Morton's  crossing  being  a  farm  and  not  a 
public  crossing,  the  statute  required  that  it 
be  either  fenced  off  or  provided  with  gates 
on  both  sides;  and  that  the  placing  of  the 
cattle-guard  did  not  relieve  the  defendants 
from  their  obligation  to  provide  a  fence  or 
gate  on  the  west  side  of  the  crossing.  Coen 
V.  New  Westminster  Southern  Rw,  Co,,  5 
W.  L.  R.  214,  12  B.  C.  R.  419. 

Dominion  Railway  Act,  1003,  s.  100, 
S.-S,  3  —  Absence  of  fence  —  Lands  "  not 
improved  or  settled,  and  inclosed."] — Under 
8.-S.  3  of  8.  199  of  the  Railway  Act.  1903 
(D.),  a  railway  company  are  not  required  to 
fence  off  lands  on  either  side  of  the  right 
of  way,  unless  they  are  inclosed,  as  the  plain 
meaning  of  the  words  "not  improved  or 
settled,  and  inclosed"  is  Uie  same  as  if 
they  were  "not  improved  and  inclosed,  or 
not  settled  and  inclosed."  Dreger  v.  Can, 
North.  Rw.  Co.,  15  Man,  L.  R.  386.  not 
followed.  Schellenberg  v.  Can.  Pac,  Rw,  Co,, 
3  W.  L.  R.  457.  16  Man.  L.  R.  154. 

Dominion  Railway  Aot,  1003,  s.  237 
— Animals  "at  larg^'  through  negligence  of 
oioner — Highway — '^Otherwise"  upon.] —  The 
plaintiff  left  a  number  of  horses  in  a  pasture 
partly  enclosed,  being  fenced  on  two  sides, 
bounded  by  a  shallow  creek  on  the  third 
side,  and  unenclosed  on  the  fourth.  He  had 
been  using  this  pasture  for  the  purpose  of 
keeping  his  horses  over  night  for  some  years, 
and  up  to  the  time  in  question  none  had  ever 
strayed  out.  On  this  occasion,  the  horses, 
being  left  for  some  days  unattended  to  on 
account  of  a  severe  storm,  left  the  pasture, 
there  being  no  evidence  as  to  how  they  es- 
caped, and  strayed  on  to  the  railway  of  the 
defendants,  where  two  of  them  were  killed 
by  a  train,  and  one  so  seriously  injured  that 
it  had  to  be  destroyed.  In  an  action  for 
damages  for  the  loss  of  these  animals: — 
Held,  that  the  plaintiff  did  not  take  reason- 
able precautions  safely  to  keep  the  horses  in 
question  and  prevent  them  from  getting  at 
large,  and  could  not,  therefore,  under  the 
provisions  of  s.-8.  4  of  s.  237  of  the  Railway 
Act  of  1903,  recover  the  value  of  those  killed, 
there  being  no  evidence  of  negligence  on  the 
part  of  the  defendants. — 2,  That  s.-s.  4  of  s. 
237,  which  reads,  "when  any  cattle  or  other 
animals  at  large  upon  the  highway  or  other- 
wise, get  upon  Ihe  property  of  the  company 
and  are  killed  or  injured  by  a  train  the 
owner  .  .  .  shall  be  entitled  to  recover," 
means  any  cattle  or  animals  at  large  upon 
the  highway  or  upon  other  places  than  the 
highway.  Murray  v.  Can.  Pac,  Rw,  Co,,  1 
Sask.  L.  R.  283,  7  W.  li.  R,  50. 

Dominion  Railway  Act,  1003,  s.  SS4 

— Destruction  of  horses  by  engine  at  cross- 
ing— ^Nej^ligence — Contributory  negligence  — 
Conflictmg  evidence  as  to  blowing  whistle — 
Failure  to  ring  bell — Neglect  of  persons  in 
charge  of  horses  to  look  out  for  train  — 
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Occarrence  within  city  limits  —  Exception 
in  statute — Failure  of  evidence  to  negative. 
Pedlar  v.  Can.  North.  Rw,  Co,  (Man.)f  6 
W.  L.  R.  201. 

Dominion  Railway  Act,  1003,  «i. 
100,  237  —  Negligence  —  AnimaU  at 
large  —  CoiMtruction  of  Miaiute — "A*  large 
upon  the  highway  or  otherwise^* — Fencing 
of  raUioau — Trespast  from  landi  not  heUmg- 
ing  to  otofier.]— C.'b  horses  strayed  from  his 
enclosed  pasture  situated  beside  a  highway 
which  ran  parallel  to  the  company's  railway, 
entered  a  neighbour's  field  adjacent  thereto, 
passed  thence  upon  the  traclc  through  an 
opening  in  the  fence,  which  had  not  been 
provided  with  a  gate  by  the  company,  and 
were  killed  by  a  train.  There  was  no  person 
in  charge  of  the  animals,  nor  was  there 
evidence  that  they  got  at  large  through  any 
negligence  or  wilful  act  attributable  to  C. : — 
Held,  afiSrming  the  judgment  appealed  from, 
Carruthera  v.  Can,  Pac.  Rto,  Co.,  16  Man.  L. 
R.  323,  4  W.  L.  R.  441,  that  under  the 
provisions  of  b.-s.  4  of  s.  237  of  the  Rail- 
way Act,  1903,  the  company  were  liable  to 
damages  for  the  loss  sustained*  notwithstand- 
ing that  the  animals  had  got  upon  the  track 
while  at  large  in  a  place  other  than  a  high- 
way intersected  bv  the  railway.  Can.  Pac. 
Rw.  Co.  V.  Carruthers,  27  C.  L.  T.  663.  39 
S.  C.  R.  261. 

Dominion  Hallway  Act,  1003,  m. 
100,  237  —  Negligence  —  Duty  to  fence — 
Lease  by  railway  company  of  land  adjoin- 
ing railway — ^Escape  of  horses  therefrom — 
Covenant  of  lessee  to  erect  and  maintain 
fences — Owner  of  animals  using  lands  under 
license  from  assignee  of  lessee  —  Escape  of 
animals  due  to  negligence  of  owner.  Beck 
Y,  Con.  Pac.  Rw.  Co.,  10  O.  W.  R.  644. 

Dominion  Railway  Act,  1003,  ■■. 
100,  237  —  Obligation  to  fence— Locality 
— Interpretation  —  Onus.  Corteae  V.  Can. 
Pac,  Rw.  Co.  (B.C.),  6  W.  L.  R.  49. 

Dominion  Railway  Aot,  1003,  ■•  237 

— Animals  "at  large"  through  negligence  of 
owner — Evidence— -^'Otherwise."  Murray  v. 
Can.  Pac,  Rw.  Co.  (Sask.),  7  W.  L.  R.  50. 

Dominion  Railway  Act,  1003,  s.  237 

(4)  —  Exception  —  Negligence  —  Contribu- 
tory negligence.] — Under  cl,  4  of  s.  237  of 
the  Dominion  Railway  Act  (3  Edw.  VII. 
c  58),  which  provides  that  railway  com- 
panies shall  be  liable  for  the  loss  of  cattle 
killed  on  their  roads,  except  when  it  is 
proved  that  such  cattle  "got  at  large  through 
the  negligence  or  wilful  act  or  omission  of 
the  owner  or  his  agent."  no  liability  what- 
ever is  incurred  by  the  company  for  con- 
tributoiy  negligence  or  otherwise,  when  the 
case  falls  within  the  exception.  Bourasaa  V. 
Can.  Pac.  Rw.  Co.,  30  Que.  S.  C.  385. 

Dominion  Railway  Act,  1003,  s.  237, 
■•-■.  4  —  Escape  from  adjoining  enclosure 
— Defective  gate — Negligence — Special  agree- 
ment— Liability  —  Tenant  —  Contributory 
negligence.]  —  Section  237,  s.-8.  4,  of  the 
Dominion  Railway  Act,  1903,  3  Edw.  VII. 
c.  58,  enacts  that  "when  any  cattle  or  other 
animals  at  large  upon  the  highway  or  other- 
wise, get  upon  the  property  of  the  company 
and   are  killed  or  injured   by  a  train,   the 


owner  of  such  animals  so  killed  or  iigond 
shall  be  entitled  to  recover  the  amount  of 
such  loss  or  injury  against  the  company 
.  .  .  unless  the  company  .  .  .  establisbes 
that  such  animals  got  at  large  throngh  tlie 
negligence  ...  of  the  owner  or  his  agent 
.  .  .  :" — Held,  that,  on  the  proper  constme- 
tion,  the  reference  in  the  above  section  is 
not  to  animals  getting  upon  the  railway 
from  an  adjoining  enclosure,  but  only  to 
animals  at  large  upon  the  highway  or  other- 
wise at  large  j  and  that  it  can  have  no  re- 
ference to  animals  escaped  from  an  adjoin- 
ing field  where,  apart  from  any  defect 
in  railway  fencing,  they  were  properly  en- 
closed.— ^The  action  was  brought  for  the  lo« 
of  cattle  of  the  plaintiff  which  escaped 
from  his  enclosure  and  got  upon  the  railway 
and  were  killed.  The  plaintiff  was  a  lessee 
from  the  owner  for  one  year,  and  his  ani- 
mals got  on  the  railway  owing  to  a  defec- 
tive gate  at  the  farm  crossing.  Prior  to  the 
plaintifiTs  lease  the  owner  had  agreed  with 
the  defendants  that  he  might  put  in  the 
crossing,  provided  he  did  it  himself  and 
would  keep  his  gates  up,  and  that  the  de- 
fendants should  not  be  responsible  for  any- 
thing he  might  lose  on  that  crossing: — HM 
that  this  agreement  exonerated  the  defend- 
ants, the  plaintiff  being  bound  by  it  whether 
he  knew  it  or  not  when  he  took  his  lease. 
—Held,  also,  per  RiddelU  Jn  that  the  plant- 
tiff's  contributory  negligence  disentitled  him 
to  recover.  It  was  proved  by  evidence  pro- 
perly admitted  that  the  plaintiff  had  agreed 
with  the^  owner  to  keep  up  the  gates,  and, 
while  this  could  not  be  relied  upon  by  the 
defendants  as  an  estoppel,  or  in  itself  a  per- 
fect defence  by  way  of  contract,  it  was 
cogent  evidence  of  contributory  negligence, 
for  the  plaintiff  knew  it  was  his  duty  to 
keep  the  gate  in  repair,  and  be  knew  that 
the  gate  was  not  a  safe  gate,  yet  he  de- 
liberately put  his  animals  into  the  field. 
Yeates  v.  Grand  Trunk  Rw.  Co.,  9  0.  W. 
R.  423,  14  O.  L.  R.  63. 

Dominion  Railway  Act,  1003,  a.  237, 
■•-■•  4  —  Animak  killed  on  track — ^Liability 
of  railway  company  —  Animals  at  laige 
through  negligence  of  owner  —  Absence  of 
evidence  that  hor^^es  killed  by  train.  Becfcsr 
v.  Can.  Pac.  Rw.  Co.  (N.W.P.),  5  W.  L. 
R.   669. 


Dominion  Railway  Aot,  1003,  a.  237, 

a. -a.  4.  a.  100  —  "  AnimaU  at  large  apom 
the  highway  or  otherwise^*  —  Pleading  — 
Amendment.} — ^The  plaintiff's  animals  were 
set  at  large  to  pasture  in  the  open  oonntxy, 
and  were  killed  at  a  place  where  the  com- 
pany were  not  bound  to  fence: — ^ffeU,  that 
he  could  not  invoke  the  aid  of  s.  237.  a-s.  i, 
of  the  Railway  Act  1903.  McDaniel  v.  Caa 
Pac.  Rw.  Co.,  5  W.  L.  R.  564,  13  B.  C.  B. 
48. 

Dominion  Railway  Aet,  VL  8.  O.  1906 

o.  37,  a.  254  (4)  —  Obligation  to  fence  — 
^'Locality'*  —  Board  of  Railway  CommiS' 
eioners.] — The  plaintiff's  animals  were  killed 
on  the  defendants'  track,  the  right  of  way 
of  which  passed  in  front  of  his  land.  There 
was  no  fence  erected  on  this  portion  of  land, 
either  by  the  defendants  or  the  plaintiir. 
The  north  end  of  the  plaintiff's  ranch  wu 
within  800  yards  of  the  municipal  limits  of 
Femie.     There  were  about  two  acres  of  the 
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ranch  with  a  frontage  of  450  feet  on  the 
right  of  way,  and  about  200  feet  ott  was  an 
enclosure  used  as  a  goat  pen,  about  20  by 
30  feet.  There  was  also  a  potato  patch  of 
about  three-quarters  of  an  acre,  and  a  mov- 
able fence  separating  this  patch  from  a 
grassy  portion.  This,  together  with  a  piece 
of  fencing  along  a  waggon  road,  but  not 
reaching  the  right  of  way  by  some  225  feet, 
was  the  only  fencing  on  the  ranch.  There 
was  evidence  of  scattered  places  in  the  vicin- 
ity, some  being  fenced  and  others  not  but 
with  unfenced  and  unoccupied  land  iuter- 
vening: — Held,  by  the  full  Court,  Clement, 
J.,  dissenting,  that,  as  the  land  in  question 
per  »e  could  not  be  classed  as  a  settled  or 
inclosed  locality,  there  was  no  obligation  on 
the  defendants  to  fence  the  right  of  way, 
in  the  absence  of  an  order  from  the  Board 
of  Railway  Commissioners  to  do  so;  and 
that  their  contiguity  to  the  limits  of  an 
incorporated  town  did  not  constitute  the 
lands  a  portion  of  the  settled  locality  of 
such  town. — Having  regard  to  the  powers 
given  the  Board  of  Railway  Commissioners 
by  s.  254  of  the  Railway  Act,  and  particu- 
larly the  language  of  s.-s.  4,  the  word 
"lo<»lity"  must  be  construed  without  refer- 
ence to  proximity  to  town  limits.  Corteee  v. 
Can.  Pac.  Rw.  Co.,  7  W.  L.  R.  392.  13  B. 
C.  R.  322. 

IHitj  to  fence  —  Unenclosed  lands  — 
Dominion  Railwa^t  Act,  ss.  254,  294—**Ai 
large**  on  owner's  land — Negligence — Plead- 
ing— *'Not  guilty  by  statute** — Other  defences 
— Reference  to  sections  of  statute — Amend- 
meni.] — The  plaintiff  resided  and  his  stable 
was  on  the  north-east  quarter  of  a  section 
of  land,  and  he  had  a  lease  of  the  south- 
west quarter,  through  which  the  defendants' 
railway  ran,  and  both  quarter  sections  were 
used  by  the  plaintiff  as  pasture.  There  was 
no  fence  on  the  south-west  quarter.  On  a 
morning  in  March  the  plaintiff,  as  was  his 
custom,  let  his  horses  out  of  the  stable  to 
feed,  and  they  proceeded  to  the  south-west 
quarter,  where  they  usually  grazed,  and 
eventually  crossed  the  railway  track  to  the 
south  side,  and  were  there  when  a  train 
passed  in  the  afternoon.  When  the  horses 
■aw  the  train,  they  started  to  run  home, 
crossing  the  track  in  front  of  the  train, 
which  was  running  about  25  miles  an  hour, 
on  a  fairly  straight  track,  in  daylight.  One 
of  the  horses,  having  crossed  the  actual 
track,  got  into  a  cut,  and.  stumbling  over 
the  wire  brace  of  a  telegraph  pole,  fell  in 
between  the  engine  and  the  tender,  and  was 
kiUed.  It  was  on  account  of  the  depth  of 
the  cut  and  the  snow  that  the  horse  could  * 
not  escape,  but  was  compelled,  having  once 
started  in  it.  to  follow  the  track: — Held, 
that  there  was  no  liability  on  the  defendants 
to  fence,  the  locality  being  one  in  which 
the  lands  on  either  side  were  not  enclosed 
and  either  settled  or  improved :  Dominion 
Railway  Act,  s.  254. — Held,  also,  that,  the 
animal  having  been  killed  on  the  property 
of  the  defendants,  and  there  being  no  evi- 
dence of  the  existence  of  any  highway,  the 
burden  was  on  the  defendants,  under  s.  294 
of  the  Railway  Act,  to  shew  that  the  ani- 
mals were  at  large  through  the  negligence 
or  wilful  act  of  omission  of  the  owner;  and 
they  had  satisfied  this  onus  by  shewing, 
from  the  plaintiff^s  own  evidence,  that  when 
the  horses  were  let  out  of  the  stable  they 


could  go  anywhere  they  wished — that  no 
restraint  was  imposed  on  them,  and  no  care 
taken  to  see  that  they  did  not  go  directly 
to  the  railway  track. — Whether  cattle  are 
"at  large*'  or  no,  depends  on  whether  they 
are  under  restraint  or  control,  quite  irre- 
spective of  whether  they  are  on  their  own- 
er's land  or  not. — Review  of  the  authorities. 
— If,  however,  the  animals  were  not  **at 
large"  in  this  case,  s.  294  did  not  apply,  and 
the  plaintiff  had  no  cause  of  action,  because 
the  defendants  were  under  no  liability  to 
fence. — Semhle,  that,  upon  the  evidence,  the 
injury  might  have  been  averted  by  more 
care  on  the  part  of  the  defendants'  ser- 
vants: but  that  was  immaterial,  because  the 
defendants  owed  no  duty  in  respect  of  cattle 
trespassing  on  their  property,  in  the  cir- 
cumstances of  this  case. — The  defendants,  in 
addition  to  pleading  "not  guilty  by  statute," 
pleaded  a  number  of  other  defences,  but,  no 
leave  to  do  so  having  been  obtained,  they 
were  not  considered:  Rule  113,  Judicature 
Act.— The  statement  of  defence  was  also  in- 
sufficient in  not  stating  the  sections  of  the 
special  Act  relied  on ;  but  an  amendment  was 
permitted  in  this  respect.  Krenzenheck  v. 
Can.  North,  Rto.  Co,  (1910),  13  W.  L.  R. 
414. 

Escape  from  adjoining:  field  of 
owner  —  Gap  in  fence  —  Negligence  — 
Contributory  negligence  —  Railway  Act,  R. 
S.  C.  1906  c.  37.  ss.  254.  294  —  Animals 
not  "at  large*' — Statutory  duty  to  fence  — 
Lands  not  inclosed  and  either  settled  or  im- 
proved— Misdirection  —  Evidence  —  Onus. 
McLeod  V.  Can.  North.  Rw.  Co.  12  O.  W. 
R.  1279. 

Escape  from  open  shed  to  vnf enoed 
land  adjoining  ratlw^ay  —  Wilful  omis- 
sion of  owner — Railway  Act,  s.  294  (4). 
Fair  v.  Can.  Pac,  Rto.  Co.,  9  W.  L.  R.  202. 

Escape  from  owner's  field  into 
neighbonr's  field  adjoining  railway  — 

Railway  Act,  s.  294  (4)  —  Animals  **at 
large" — Fences  and  gates.  Higgins  v.  Can. 
Pac.  Rw.  Co.,  12  O.  W.  R.  1030. 

Escape  Into  neigbbonr's  field  adjoin^ 
ing  railway  —  Dominion  Railway  Act,  $. 
294  (4) — Animals  **at  large*' — Fences  and 
gates.] — The  plaintiff's  sheep,  without  any 
negligence  on  his  part,  escaped  from  his 
farm  into  that  of  the  adjoining  ownc^ 
through  which  the  defendants'  railway  ran, 
and  thence  having  got  upon  the  railway 
track  were  killed.  There  was  a  gate  at  a 
farm  crossing  on  the  adjoining  owner's  farm, 
which  had  been  raised  by  the  defendants  at 
the  request  of  such  adjoining  owner,  leaving 
an  opening  under  the  gate  sufficient  for  the 
sheep  to  get  through.  There  were  also  open- 
ings in  the  fence  through  which  the  sheep 
could  have  got  upon  the  track;  but  there 
was  no  finding  of  the  jury  as  to  the  place 
at  which  the  sheep  got  upon  the  track: — 
Held,  that  the  defendants  were  liable  under 
s.  294  (4)  of  the  Dominion  Railway  Act, 
even  assuming  that  the  sheep  got  upon  the 
track  through  the  opening  under  the  gate. — 
The  effect  of  the  words  contained  in  the 
section,  namely,  "  at  large  whether  on  the 
highway  or  not,"  is  that  the  section  is  not 
limited  to  cattle  being  at  large  on  the  high- 
way  and   thence  getting  upon   the  railway 
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premises.  Higgins  v.  Canadian  Pacific  Ru>. 
Co.,  18  O.  L.  R.  12,  12  O.  W.  R.  1030,  9  Can. 
Ry.  Cas.  34. 

Escape   to  highway  fron   enclosure 

— Open  gate  from  highway  to  track — Negli- 
gence —  Z/ta6t7«*y.]— Section  237,  s.-8.  4,  of 
the  Dominion  Railway  Act,  1903,  provides 
that  if  an  animal  at  large  upon  the  highway 
gets  upon  the  property  of  the  railway  com- 
pany and  is  killed,  the  owner  may  recover 
the  amount  of  his  loss  from  the  company, 
unless  it  be  proved  that  the  animal  got  at 
large  through  the  owner's  negligence. — ^The 
plaintiff's  horse  escaped,  without  any  negli- 
gence on  his  part,  from  a  pasture  field  ad- 
joining the  railway,  and  got  upon  the  high- 
way, and  then  going  a  short  distance,  passed 
through  an  open  gateway  into  the  defendants' 
freight  yards,  and  then  on  to  the  track,  where 
it  was  killed  by  a  passing  train  :-^Held,  that 
the  defendants  were  liable.  Lehu  v.  CH^and 
Trunk  Rw.  Co.,  12  O.  L.  R.  590.  8  O.  W.  R. 
418. 

Escape  to  highway  front  field — Fence 
of  insufficient  height  —  Open  gate  into  sta- 
tion grounds  —  Negligence  —  Cause  of 
injury  —  Fault  of  owner.  Laporte  v.  Can- 
adian Northern  Quebec  R%o.  Co.  (Superior 
Ck)urt,  Que.),  8  Can.  Ry.  Cas.  137. 

Extension  of  siding  into  private  pro- 
perty— Order  of  Board  of  Railway  Commit- 
Mtonert — Jurisdiction  —  Dominion  Railway 
Act,  9».  217,  221,  222,  22S—EafpropHation— 
Warrant  for  immediate  possession — Necessity 
--"  Bhall "  —  Discretion  —  "  Satisfaction  of 
Judge.**] — ^A  spur  track  connected  the  main 
line  of  the  Canadian  Northern  Railway  with 
private  property.  This  spur  track  or  siding 
was  constructed,  under  an  agreement  between 
the  railway  company  and  the  private  owners, 
by  the  latter,  who  were  also  to  pay  annual 
compensation  for  the  use  thereof — the  rail- 
way company  having  a  right  to  use  the  sid- 
ing for  shunting.  The  railway  company  de- 
sired to  continue  the  siding  so  as  to  read^  the 
property  of  S.,  and  in  order  to  do  so  had  to 
cross  the  land  of  B.  An  order  was  made  by 
the  Board  of  Railway  Commissioners  of  Can- 
ada giving  leave  to  extend  the  track  across 
B.'s  land  and  authorising  the  expropriation  of 
a  strip  of  B.'s  land  for  the  purpose :— Held, 
that  the  extension  of  the  siding  was  within 
the  purview  of  the  Railway  Act  of  Canada, 
and  that  the  Board  had  power  to  make  the 
order  under  ss.  221,  222,  and  223 ;  their  order 
concluded  the  matter  until  it  was  reversed  on 
appeal ;  and  it  was  not  open  to  a  Judge,  upon 
an  application  by  the  railway  company  under 
8.  217  for  a  warrant  for  immediate  possession, 
to  consider  whether  the  right  was  disputable. 
— Beld,  however,  that  the  company  had  not 
made  out  a  right  to  the  warrant  under  the 
terms  of  s.  217. — ^The  effect  of  the  change 
of  the  word  "  may  "  in  that  section  to  "  shall " 
is  that,  once  it  is  established  to  the  satisfac- 
tion of  the  Judge  that  immediate  possession 
of  the  land  by  the  company  is  necessary  the 
Judge  has  no  alternative  but  to  grant  the 
warrant.  He  must  exercise  his  discretion, 
however,  as  to  whether  necessity  is  estab- 
lished. And  here  there  was  no  suggestion  of 
the  necessity  of  immediate  provision  of  facili- 
ties for  the  public;  the  possession  was  not 
necessary  for  any  urgent  purpose  of  the  com- 
pany; the  basis  of  the  application  was  the 


necessity  of  S. ;  and  B.'s  property  rights  weic 
as  much  entitled  to  consideration  as  the  neces- 
sities of  S.  Re  Can.  North.  Rw.  Co.  d 
Blackwood,  15  W.  L.  R.  454,  20  Man.  L.  B. 

lis. 

Fences  —  Negligence  —  LidbUity — RaH- 
way  Act,  ss.  254,  294,  255.]— The  plaintirs 
son,  a  boy  of  only  12,  but  a  *'  competent  pez^ 
son,"  was  leading  the  plaintiffs  horse  a]<»g 
a  highway  parallel  with  the  defendants'  rail- 
way, when  the  horse  became  frightened,  broke 
away  from  the  boy,  left  the  highway,  crossed 
lots,  and  got  upon  the  defendants'  track, 
where  it  was  killed  by  one  of  the  defendants' 
trains. — ^The  facts,  as  found,  were:  (1)  that 
there  was  no  negligence  on  the  part  of  the 
train  crew ;  (2)  that  the  animal  did  not  get 
at  large  through  the  negligence  or  wilful  act 
of  the  owner  or  custodian  of  the  animal ;  (3) 
that  the  lands  on  either  side  of  the  railway 
at  the  place  where  the  horse  was  killed  weR 
not  enclosed  or  either  settled  or  improved, 
and  there  were  no  fences,  gates  or  cattle- 
guards  : — Held,  upon  consideration  of  ss.  254, 
294.  and  295  of  the  Railway  Act  of  Canada, 
that,  in  these  circumstances,  the  law  im- 
posed no  duty  on  the  defendants,  and  they 
were  not  liable  to  the  plaintiff  for  the  loss 
of  the  horse.  Seigle  v.  Can,  Pac.  Rw.  Co. 
(1910),  13  W.  L.  R.  627. 

Fences  —  Negligence  of  owner  —  Non- 
suit. Armour  y.  Grand  Trunk  Rw,  Co^  12 
O.  W.  R.  927,  13  O.  W.  R.  261 

Fences  —  Statutory  obligation  as  to  — 
Lands  enclosed  and  either  settled  or  imprwped 
— Onus  of  proof  —  Dominion  Rw.  Ad,  ss, 
254,  294,  427.]— The  plaintiff  had  leased  a 
field,  on  which  they  pastured  their  horses, 
adjoining  the  track  of  the  defendants'  rail- 
way, from  which  it  was  separated  by  a  fence 
erected  by  the  defendants,  in  which  they  had 
left  a  gap,  through  which  the  horses  strayed 
on  to  the  track,  where  they  were  ran  down 
by  a  train  and  killed : — Held,  that  the  hones 
were  not  "  at  large "  within  the  meaning  of 
s.  294  of  the  Rw.  Act,  R.  S.  C.  190^  c.  37. 
which  was  in  force  at  the  date  of  the  accident, 
and  which  does  not  cover  the  case  of  sodi 
owners  as  the  plaintifh,  who  were  nsiog 
their  pasturing  land  adjoining  the  railway 
track  in  the  usual  manner  for  the  purpose 
of  keeping  and  feeding  their  cattle,  nor  could 
such  owners  be  considered  as  "suffering" 
their  animals  to  ''enter  upon"  the  railway, 
and  so  losing  their  right  of  action  under 
s.  295  (e).  2.  There  is  no  express  provinoD 
in  the  present  Railway  Act  equivalent  to  s. 
16  of  the  Consolidated  Railway  Act  of  1870, 
as  amended  by  46  Vict.  c.  24,  s.  9  (D.), 
under  which  it  was  decided  in  Davis  J. 
Canadian  Pacific  Rw.  Co.  (1886),  12  A.  R. 
724,  that  the  question  of  contribatory  negli- 
gence did  not  arise  where  the  proximate 
cause  of  the  damage  was  the  omission  of  the 
railway  company  to  make  or  maintain  fenoef 
as  required  by  the  statute.  (3)  Notwith- 
standing the  absence  of  an  express  provisioB 
such  as  is  above  referred  to,  the  ddfendants 
were  liable  to  the  plaintiff  for  the  damagei 
sustained  by  them,  by  reason  of  the  duty 
imposed  upon  the  defendants  by  s.  25(  of 
the  Railway  Act  to  "erect  and  m^mf i« 
upon  the  railway "  fences  "  suitable  and 
suflScient  to  prevent  animals  fiom 

getting  on  the  railway,"  for  breach  of  whi^ 
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duty  a  8tatutory_  right  of  action  against  the 
company  is  given  by  8.-s.  2  of  s.  427  of  the 
Act,  to  any  person  injured,  for  the  fnll 
amount  of  damages  sustained  thereby.  (4) 
Prima  facie  the  fence  was  erected  by  the 
company  in  accordance  with  their  statutory 
obligations  to  do  so  where  the  lands  through 
which  the  railway  passes  are  "  enclosed  and 
either  settled  or  improved  "  (s.  254,  s.-s.  4)  ; 
and  the  onus  lay  on  the  defendants  to  shew 
that  at  the  time  when  the  fence  was  erected, 
it  was  not  **  reqnired  **  by  the  Act.  New 
Brunstoick  Rw.  Co.  v.  Armttrong  (1883), 
23  N.  B.  R.  193,  approved  and  followed. 
Judgment  of  Clute,  J.,  affirmed.  McLeod  v. 
Canadian  Northern  Rw,  Co.  (1908),  O.  L. 
R.  616.  12  O.  W.  R.  1279.  13  O.  W.  R.  378, 
9  Can.  Ry.  Cas.  39. 

Fences  —  Trespass  —  Negligence  — 
Onus.} — ^A  railway  company  are  liable  for 
damages  for  killing  a  cow,  which  was  at 
large  on  the  highway  With  the  knowledge  of 
the  owner,  contrary  to  the  Railway  Act, 
1908,  and  which  strayed  from  the  highway  to 
the  land  of  D.,  and  from  there  to  the  railway 
track  through  a  defective  fence  which  the 
company  were  obliged  to  maintain.  —  The 
company  are  liable  for  damage  done  to  the 
land  of  an  adjoining  owner  by  cattle  of  a 
neighbour 'trespassing  by  reason  of  a  defective 
fence  which  It  was  the  duty  of  the  company 
to  maintain.  Lieotte  y,  TenUscouaia  Rw, 
Co.,  37  N.  B.  R.  397,  1  B.  L.  R.  365. 

Hones  beloaLsiiiK  to  plaintiffs  were 
tamed  loose  to  range  unattended  near  the 
defendants'  railway  track,  on  a  bright  moon- 
light night.  A  train  overtook  the  band  and 
killed  44  of  them,  the  bodies  being  found 
along  several  hundred  feet  of  the  line,  which 
the  railway  company  were  under  no  obliga- 
tion to  fence  at  that  point  and  which  was 
not  fenced. — Held  (Wetmore  and  Prender- 
gast,  JJ.,  dissenting),  that  although  the  ani- 
mals were  trespassers,  the  trial  Judge's  find- 
ing, on  the  evidence,  that  the  horses  were 
killed  through  the  negligence  of  the  defend- 
ants' engineer,  should  not  be  disturbed. — 
Eggleston  v.  Can,  Pac.  Rw.  Co.  (1905),  6 
Terr.  L.  R.  168 ;  1  vV.  L.  R.  358. 

Supreme  Court  held  that  a  railway  com- 
pany are  not  charged  with  any  duty  in  re- 
spect to  avoiding  injary  to  animals  wrong- 
fully upon  their  line  of  railway  until  such 
time  as  their  presence  is  discovered  ;  Iding- 
ton,  J.,  dissenting,  though  concurxing  in  the 
judgment  on  other  grounds.  Judgment  of 
the  Court  below,  1  W.  L.  R.  356,  reversed. 
Canadian  Pacific  Rw.  Co.  v.  Eggleston,  26 
C.  li.  T.  74,  36  S.  C.  R.  641. 

Iiiabillty  —  Railway  companies  created 
hp  the  Parliament  of  Canada  —  Burden  of 
proof  of  negligence.] — A  railway  company 
created  by  the  Parliament  of  Canada  is  re- 
sponsible for  the  loss  of  animals  killed  by 
their  trains  unless  it  proves  that  at  the  time 
of  the  accident,  the  animals  were  wandering 
abroad  and  were  on  its  right  of  way  through 
the  negligence  of  their  owner  or  keeper. 
LePorte  v.  N.  Rw.  Co.  (1909),  O.  R.  36 
S.  C.  179. 

XiaMHty  of  eompany  to  f enoe  —  Ex- 
emption in  certain  cases  —  Dominion  Rail- 
way Act,  s.  25^  (4)  —  Application  where 
fences  already  existing  and   maintained  — 


Defective  fence  —  Animal  wandering  from 
highway  through  fence  to  railway  track  — 
Liability  of  company.  Quinn  y.  Canadian 
Pacific  Rw.  Co.  (4th  Div.  C?t.  Rainy  River, 
Ont.),  8  Can.  Ry.  Cas.  143. 

Mnnioipal  by-law  prolilliitins  ani- 
mals ninnlne  at  large  —  Validity  — 
Defective  fences  —  Nova  Scotia  Railway 
Act.  McDonnell  v.  Inverness  Rw.  and  Coal 
Co.,  4  E.  L.  R.  365. 

Negligence  —  Failure  to  hlow  whistle 
and  ring  heU  on  approaching  crossing — Rail- 
way Act,  190S,  s.  22i  —  Onus  of  proof  as 
to  existence  of  hy-law  of  municipality — New 
trial  —  Evidence  hy  affidavit.] — ^Action  for 
damages  for  the  killing  of  the  plaintiff's 
horses  at  a  highway  crossing  by  an  engine  of 
the  defendants.  —  The  trial  Judge  did  not 
think  it  necessary  to  decide,  upon  the  con- 
flicting evidence,  whether  the  whistile  had 
been  blown  as  required  by  s.  224  of  the  Rail- 
way Act,  1903,  but  he  found  that  the  bell 
had  not  been  rung,  and  the  defendants  had, 
therefore,  been  guilty  of  negligence.  He  was, 
however,  inclined  to  believe  that  the  plain- 
tiff's driver  had  been  guilty  of  contributory 
negligence  in  not  looking  out  for  the  engine. 
The  action  was  dismissed  on  the  ground  that 
the  plaintiff  had  not  proved  that  there  was 
no  by-law  of  the  city  prohibiting  the  blowing 
of  whistles  and  ringing  of  bells  because,  un- 
.  der  that  section,  if  such  a  by-law  was  in 
force,  the  whistle  should  not  be  blown  nor 
the  bell  rung: — Held,  on  appeal,  that,  upon 
the  plaintiff  filing  an  affidavit  proving  the 
non-existence  of  such  a  by-law,  there  should 
be  a  new  trial,  as  the  evidence  strongly  in- 
dicated negligence,  and  there  was  no  positive 
finding  of  contributory  negligence.— ^uwre, 
whether  the  onus  was  on  the  plaintiff  to 
prove  the  non-existence  of  such  a  by-law. — 
Semhle,  that  the  trial  Judge  might  properly 
have  allowed  such  proof  to  have  been  made  by 
affidavit.  Pedlar  v.  Canadian  Northern  Rw. 
Co.,  18  Man.  L.  R.  525.  10  W.  L.  R.  593. 

Negligence  —  Fences  —  Enclosed  and 
improved  land  —  Railway  Act,  R.  Ifif.  C. 
1906,  c.  57,  8.  254,  «•-»■  9.] — ^Action  for  dam- 
ages for  killing  plaintiffs'  cattle  which  broke 
through  fence  of  defendants*  line  of  railway 
running  through  lands  where  plaintiffs  had 
right  of  pasturage: — Held,  that  defendants 
were  negligent,  that  fences  unsuitable  and 
insufficient  owing  to  dilapidations.  The  lands 
in  question  were  enclosed  and  improved.  No 
order  had  been  obtained  from  Railway  Board 
under  s.-s.  4  of  above  section.  Damages 
allowed.  McCrachen  v.  Canadian  Pacific, 
13  O.  W.  R.  412. 

Negligence  —  lAahiUty  —  Fences — Rail- 
way Act,  1909,  s.  2S7  -^  **  Otherwise.*']  — 
Cattle  being  pastured  in  common  by  the  occu- 
piers of  improved  lands  bordering  on  the 
defendants*  railway  found  their  way  to  the 
track,  and  were  killed  by  a  passing  train  of 
the  defendants.  It  was  proved  that  the  de- 
fendants' fence  along  the  common  pasture 
was  defective,  that  they  had  notice  of  the 
defect  and  neglected  to  repair  it,  but  there 
was  no  evidence  as  to  how  the  cattle  got  on 
the  track: — Held,  that  under  the  Railway 
Act  it  might  be  inferred  that  the  cattle  found 
their  way  to  the  track  through  the  defend- 
ants* defective  fence,  and  a  verdict  for  the 
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plaintiff  should  have  been  sustained. — Sub- 
section 4  of  s.  237  of  the  Act  provides  that 
when  any  cattle  or  other  animals  at  large 
upon  the  highway  or  **  otherwise  "  get  upon 
the  property  of  the  company  and  are  killed 
or  injured  by  a  train,  the  owner  shall  be 
entitled  to  recover  for  the  loss  or  injury  from 
the  company,  unless  they  shew  the  negligence 
or  wilful  act  or  omission  of  the  owner. — 
Held,  that  the  word  "  otherwise "  means 
"otherwise  at  large,"  and  not  otherwise  at 
large  in  a  place  ejusdem  generis  with  a  high- 
way. Daigle  y.  Temiscouaia  Rto,  Co.,  37 
N.  B.  R.  219. 

Obligation  to  fence  right  of  way  — 

Railway  Act,  R.  8,  C.  1906  c.  57,  «».  255, 
294,  295  —  Animal  getting  on  track  through 
open  gate  at  farm  crossing  —  Non-suit  — 
New  action,} — If  a  gate  in  the  fence  at  a 
farm  crossing  of  a  railway  is  left  oipen  by 
the  person  for  whose  use  the  crossing  is  pro- 
vided or  any  of  his  servants  or  by  a  stranger 
or  by  any  person  other  than  an  employee 
of  the  company,  the  company  are  relieved 
by  s.  295  of  the  Railway  Act,  R.  S.  C.  1906 
c.  37,  from  the  liability  imposed  by  s.-s.  4 
of  s.  294  to  compensate  the  owner  for  the 
loss  of  an  animal  at  large  without  his  negli- 
gence or  wilful  act  or  omission  getting  upon 
the  railway  track  through  such  gate  and 
killed  by  a  train.  —  Flewelling  v.  Grand 
Trunk  Rw.  Co.,  6  Can.  Ry.  Cas.  47.  followed. 
— Per  Perdue,  J.A. :  —  Some  negligence  or 
breach  of  statutory  duty  on  the  part  of  the 
railway  company  in  respect  of  such  gate 
would  have  to  be  .shewn  to  render  the  com- 
pany liable  in  such  a  case. — Per  Howell, 
C.J.A. — If  railway  fences  or  gates  are  torn 
down  or  get  open  by  the  action  of  the 
elements  or  by  some  accident  or  default  not 
caused  by  the  act  of  man,  and  an  animal 
thereby  gets  upon  the  track  and  is  killed, 
none  of  the  exceptions  in  s.  295  would  apply, 
and  the  company  would  be  liable  under  s.-s. 
4  of  8.  294. — Non-suit  ordered,  reserving  the 
right  to  the  plaintiff  to  bring  another  action. 
Atkin  V.  Canadian  Pacific  Rw,  Co.,  18  Man. 
L.  R.  617.  11  W.  L.  R.  1. 

Ontario  Railway  Act  —  Animals 
killed  on  track  —  Electric  Railways  Act — 
Duty  to  fence  —  Passing  "  along  "  a  public 
highway  —  Negligence.  Gunning  v.  South 
Western  Traction  Co,,  10  O.  W.  R.  285. 

Plaintiff,  as  was  his  enstom,  tnmed 
his  horses  loose  in  a  shed  one  night.  The 
horses  next  morning  walked  across  his  un- 
fenced  farm,  got  on  the  road  allowance  and 
then  on  defendants'  line  of  railway  and  were 
killed:  —  Held,  that  the  horses  were  "at 
large"  through  the  plaintiff's  wilful  omis- 
sion, and  that  he  could  not  recover.  Fair  y. 
Canadian  Pacific,  9  W.  L.  R.  202. 

Railway  Aet,  1903,  s.  237  —  Negli- 
gence —  Burden  of  proof  —  Jury,] — In  an 
action  for  damages  for  the  loss  of  a  horse 
killed  by  a  train  upon  the  defendants'  track, 
the  jury  found  that  the  horse  was  killed 
upon  the  property  of  the  defendants,  and 
that  the  defendants  were  responsible  for 
that: — Held,  that  upon  the  proper  construc- 
tion of  s.  237,  8.-S.  4.  of  the  Dominion  Rail- 
way Act,  1903,  a  finding  that  the  horse  was 
killed  upon  the  property  of  the  defendants 
was  sufficient  to  entitle  the  plaintiff  to  recover 


unless  it  was  shewn  by  the  defendants  that 
the  animal  got  at  large  through  the  negli- 
gence of  the  owner  or  custodian,  and  sndi 
negligence  was  sufficiently  negatived,  in  view 
of  the  Judge's  charge,  by  the  finding  of  the 
jury  that  the  defendants  were  responsible 
Judgment  of  the  Ck>unty  Court  of  Simcoe  re- 
versed. Bacon  v.  Grand  Trunk  Rw,  Co.^  12 
O.  L.  R.  196,  7  O.  W.  R.  75a 

Rnle  as  to  presnniption  of  fanlt.] — 

Under  the  common  law,  a  railway  company 
within  the  control  of  the  Parliament  of  Gin- 
ada,  is  responsible  for  the  value  of  animals 
killed  on  its  line  when  it  is  in  fanlt.  In 
such  a  case,  there  is  no  reason  for  applying 
the  rule  as  to  presumption  of  fault  contained 
in  sec.  294,  c  37.  R.  S.  C.  1906.  Uatkiea 
V.  Que.  Rw,  Light  d  Power  Co.^  37  Que. 
S.  C.  164. 

Statutory  warnings  —  Head-Ught  mr 
veloped  in  steam  —  Contribuiory  negUgence, 
absence  of — Liability  —  Damages..'] — A  pair 
of  horses  and  a  waggon  of  the  plaintiff,  in 
charge  of  his  servant,  were  crossing  the  de- 
fendants' railway  at  a  highway  crossing  in  a 
city,  when  they  were  struck  by  an  engine  ci 
the  defendants;  the  horses  were  killed  and 
the  waggon  and  harness  injured.  lUie  ser- 
vant saw  or  heard  nothing  to  warn  him  of  the 
approach  of  the  engine  till  after  he  was  upon 
the  railway,  when  he  saw  the  head-light  and 
endeavoured  to  turn,  but  was  too  late.  The 
evidence  was  conflicting  as  to  whether  the 
engine  whistle  was  sounded  as  required  by  s. 
224  of  the  Dominion  Railway  Act,  1903,  bat 
there  was  no  pretence  that  the  bell  was  rang, 
as  also  required  by  that  section.  The  servant 
might  have  seen  the  head-light  sooner,  hot 
there  was  evidence  which  shewed  that  die 
head-light  was  enveloped  in  steam: — ffeM, 
that  the  defendants'  servants  had  been  guilty 
of  negligence  which  was  the  proximate  caasc 
of  the  damage  to  the  plaintiff;  that  the  plain- 
tiff's servant  had  not  been  guilty  of  contribu- 
tory negligence;  and  therefore  the  defendants 
were  responsible  for  the  plaintiff's  damsges, 
assessed  at  $575.  Pedlar  v.  Can.  Nor,  lt«. 
Co.  (1910),  15  W.  L.  R.  613.  Man.  L.  R. 

iSfee  AinMAi^a — Plbadiito. 


2.  BoABD  OF  Railway  GomassioiiBft- 

Gontinnons  ronte  —  Joint  iarii  -~ 
Reasonable  tolls  —  Railway  Act,  s.  SS$.]— 
Dom.  Board  of  Railway  Comr.  ordered  the 
White  Pass  &  Yukon  Rw.  Co..  the  BritiA 
Yukon  Rw.  Co.,  the  British  Columbia  Bw. 
Co.,  to  file  a  joint  tariff  for  the  land  portion 
of  their  route  from  Skagway  to  White  HorK, 
and  also  ordered  the  White  Pass  &  Taken 
Rw.  Co.  to  require  the  Pacific  and  Arctic 
Rw.  Co.  (a  foreign  railway)  to  enter  into 
agreement  for  filing  such  joint  tariff.  The 
Board  to  deal  with  question  of  reasonable 
rates  and  tolls  in  such  joint  tariff  or  dis- 
allow it  when  said  joint  tariff  is  filed:— 
Held,  further,  that  the  Board  had  no  jnii*- 
diction  over  defendants*  water  route  betweea 
White  Horse  and  Dawson,  it  not  being  a 
part  of  a  "  continuous  route  in  Canada  *'  u 
dealt  with  in  s.  333  of  the  Railway  Act 
Dawson  v.  White  Pass  d  Yukon  Rw.  C«* 
(1909).  9  Can.  Ry.  Cas.  190. 
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Oontraot  with  mimieipalttj  —  Con- 
firmation by  statute  —  By-law  —  Permis- 
sion to  alter  grade  of  streets  and  construct 
subway  —  Injury  to  land  fronting  on  streets 
— Construction  of  agreement  —  Work  done 
in  accordance  with  —  Injunction  —  Interim 
order  affirmed  on  appeal  —  E}ffect  as  to 
judgment  at  trial.  Frater  v.  Canadian  Pact- 
flo  Rw.  Co.,  7  W.  L.  R.  734.  8  W.  L.  R. 
3S0,  17  Man.  L.  R.  667,  8  Can.  Ry.  Cslb. 
206. 

I>emiirraKo  —  Average  plan  —  Canadian 
ear  service  ruleg  —  Contract  of  carriage.'l — 
The  applicants  asked  the  Board  to  establish 
the  average  demurrage  plan,  under  which 
the  railway  company  grant  a  credit  of  free 
time  to  a  consignee,  when  he  unloads  a  car 
in  a  shorter  time  than  the  maximum  provided 
in  the  car  service  rules,  which  credit  is  set 
off  against  excess  time  for  the  use  of  other 
cars  for  which  the  railway  company  charge 
the  consignee  demurrage.  The  Canadian  car 
service  rules  have  been  in  force  only  since 
Ist  March,  1906:— Held,  that  the  rules  are 
founded  on  sound  principles  which  should 
not  be  departed  from.  Exceptions  should 
not  be  made  in  the  case  of  sugar  refineries. 
The  average  system  is  not  justifiable  under 
the  contractual  relations  between  the  con- 
signor or  consignee  and  the  railway  com- 
pany. Application  refused.  Wallacehurff 
Sugar  Co.  V.  Canadian  Car  Service  Bureau, 
8  Can.  Ry.  Cas.  832. 

I>omiixTms«  —  Ewteneion  of  time  —  Car 
eervice  rules  —  Unreasonableness  —  Onus.] 
— The  car  service  rules  allow  48  hours  for 
the  unloading  of  charcoal,  and  the  applicants 
asked  that  this  free  time  be  extended  to  72 
hours: — Held,  that  the  burden  of  shewing 
that  the  two-day  limit  was  unreasonable  was 
upon  the  applicants,  and,  as  there  was  no 
general  complaint,  the  application  failed. 
McDiarmid  d  Gall  v.  Grand  Trunk  Rto. 
Co.  and  Canadian  Pacific  Rw,  Co.,  8  Can. 
Ry.  Cas.  337. 

I>iTenion  of  lilfl^way  —  Ewpropria- 
tion  of  lands  —  Dominion  RailuHiy  Act,  s. 
178  —  Compensation  to  land-owners — Condi- 
tions —  Foot  crossings.] — ^The  railway  com- 
pany asked  the  Board,  under  s.  178  of  the 
Dominion  Railway  Act,  for  authority  to  ex- 
propriate certain  lands  for  the  purpose  of 
diverting  a  highway,  the  diversion  having 
been  authorised  by  a  previous  order  of  the 
Board.  The  land-owners  interested  opposed 
the  application  unless  three  conditions  were 
imposed,  two  of  which  related  to  compensa- 
tion and  the  third  to  a  right  of  crossing. 
The  Board  granted  the  application,  subject 
only  to  the  third  condition,  viz.,  that  the 
owners  be  given  the  right  of  crossing  on  foot 
over  the  company's  right  of  way  next  the 
river  opposite  the  lands  of  each  owner.  Van- 
couver,  Victoria  and  Eastern  Rw,  and  Navi- 
gation Co.  V.  Municipality  of  Delta,  8  Can. 
Cas.  354. 


parte  order  —  Jurisdiction — Crossing 
order  —  Appeals  from  Board  —  Right  of 
waff  —  "As  now  enjoyed'*  —  Construction  — 
Railway  Act,  190S.] — On  the  sale  and  con- 
veyance of  land  to  a  railway  company,  on 
which  there  existed  a  bridge  or  viaduct  span- 
ning a  valley,  the  vendors  reserved  *'  the 
right  of  way  und^r  the  said  bridge  as  now 
enjoyed  by  the  vendors.**     At  that  time  the 


only  use  made  of  the  right  of  way  was  by 
persons  on  foot,  or  with  horses,  carts,  etc. : — 
Held,  that  "  as  now  enjoyed "  meant  "  as 
now  used,"  «.e.,  |or  farm  purposes,  and  did 
not  justify  the  laying  and  using  a  railway 
under  the  bridge.  Dand  v.  Kingscote,  6  M. 
&  W.  174.  and  United  Land  Co,  v.  GreaP 
Eastern  Rw,  Co.,  L.  R.  17  Eq.  158,  10  Ch. 
586,  distinguished. — ^The  defendants  obtained 
an  e»  parte  order  from  the  Board  of  Rail- 
way Commissioners  authorising  them  to  con- 
struct, maintain,  and  operate  certain  sidings 
involving  the  crossing  of  the  right  of  way  of 
another  railway.  T^e  plaintiffs,  on  becom- 
ing aware  of  this  order,  moved  against  it 
before  the  Board,  under  ss.  25  and  32  of  the 
Railway  Act,  1908,  3  Edw.  VII.  c.  68  (D.), 
but  the  Board  confirmed  it: — Held,  that  by 
such  application  to  vary  or  amend  the  order 
the  plaintiffs  had  submitted  to  the  jurisdic- 
tion of  the  Railway  Commissioners,  and  were 
concluded  within  the  scope  of  their  judgment, 
and  could  not  now  go  behind  the  orders  in 
the  present  action,  which  was  for  damages 
and  an  injunction;  and  this,  whether  the 
application  for  the  ew  parte  order  could  be 
considered  an  application  under  s.  177  of  the 
Railwa]^  Act  for  a  crossing  order,  or  not. — 
The  plaintiffs  objected  that  the  Railway  Com- 
missioners had  no  jurisdiction  because  the 
line  in  question  being  a  branch  Hue.  the 
plans  were  not  iiled  in  the  registiy  office, 
pursuant  to  s.  175,  8.-s.  2,  and  s.  122  of 
the  Act. — Held,  that  they  could  not  raise 
the  question  of  jurisdiction  in  this  way,  the 
Act  specially  providing  by  s.  44  for  an  appeal 
from  orders  of  the  Board  to  the  Supreme 
Court  of  Canada  on  such  questions. — ^By 
virtue  of  s.  7  of  the  Railway  Act,  1903, 
where  one  railway  crosses  another  which  is 
subject  to  the  Act,  the  Board  of  Railway 
Commissioners  have  exclusive  jurisdiction. 
Canadian  Pacific  Rw,  Co.  v.  Grand  Trunk 
Rw,  Co.,  12  O.  L.  R.  320,  7  0.  W.  R.  814. 

Farm  orosains  —  Underorossing — Con- 
trad.] — ^The  applicant  asked  the  Board  un- 
der ss.  252  and  253  of  the  Dominion  Rail- 
way Act  for  an  order  requiring  the  company 
to  provide  and  construct  a  suitable  farm 
crossing.  The  application  was  refused,  the 
company  having  carried  out  their  contract 
in  regard  to  an  under-crossing,  though  the 
applicant  complained  that  it  was  too  small. 
Stiles  v.  Canadian  Pacific  Rw,  Co.,  8  Can. 
Ry.  Cas.  190. 

Feneins  —  Unenclosed  lands  —  Juris- 
diction of  Board  of  Railway  Commissioners — 
Construction  of  statute  —  **  The  Railway 
Act,*'  R,  S.  C.  1906,  c,  S7,  ss,  SO,  254.]— 
Under  the  provisions  of  "  The  Railway  Act " 
the  Board  of  Railway  Commissioners  for 
Canada  does  not  possess  authority  to  make 
a  general  order  requiring  all  railways  sub- 
ject to  its  jurisdiction  to  erect  and  maintain 
fences  on  the  sides  of  their  railway  lines 
where  they  pass  through  lands  which  are  not 
enclosed  and  either  settled  or  improved;  it 
can  do  so  only  after  the  special  circumstances 
in  respect  to  some  defined  locality  have  been 
investigated  and  the  necessity  of  such  fencing 
in  that  locality  determined  according  to  the 
exigencies  of  each  case.  Duff,  J.,  contra.  The 
"  Railway  Act "  empowers  the  Board  to  order 
that,  upon  lines  of  railway  not  yet  completed 
or  open  for  traffic  or  in  course  of  construc- 
tion, where  they  pass  through  enclosed  lands, 
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the  railway  companies  should  construct  and 
maintain  such  fences  or  take  such  other  steps 
as  may  be  necessary  to  prevent  cattle  and 
other  animals  from  getting  upon  the  right- 
of-way.  Idington,  J.,  contra.  In  re  Can. 
North.  Ric.  Co.  (1909),  42  S.  C.  R.  443,  30 
C.  L.  T.  172. 

Freight  rates  —  DUcrimination  —  E»- 
eesg  —  Evidence.} — ^The  applicants  applied 
to  the  Board  for  an  order  requiring  the  rail- 
way company  to  restore  the  former  Winnipeg 
west-bound  rates  to  the  Kootenay  district 
The  application  was  dismissed,  there  being 
no  evidence  that  the  rates  were  excessive. 
Winnipeg  Jolbera  Association  v.  Canadian 
Pacific  Ru>.  Co.,  8  Can.  Ry.  Cas.  173. 

Freiclit  rates  —  lAtmher  —  Unjust  dis- 
crimination —  Special  contract.] — ^The  appli- 
cants complained  that  the  freight  rates 
charged  on  telegraph,  telephone,  and  trolley 
poles  were  unjustly  discriminatory  with  re- 
spect to  the  rates  charged  on  lumber  and 
other  forest  p;roduct8.  It  was  ordered  by  the 
Board  that  the  rates  charged  on  poles  loaded 
on  one  car  should  not  be  greater  than  those 
on  common  lumber  as  provided  in  the  special 
local  and  joint  tariffs  of  the  railway  com- 
panies; that  on  poles  so  long  as  to  require 
more  than  one  car  for  their  carriage  the 
companies  be  authorised  to  charge  20  per 
cent,  higher  than  for  one  car;  that  poles 
may  be  exported  by  Oanadian  railway  com- 
panies, with  the  concurrence  of  their  United 
States  connections,  under  joint  rail  rates  for 
general  traffic  at  the  lumber  classification. 
Rideau  Lumber  Co.  v.  Grand  Trunk  Rw.  Co., 
and  Canadian  Pacific  Rto,  Co.,  8  Can.  Ry. 
Cas.  339. 

Freight  rates  —  Tan  hark — Discrimina- 
tion —  Criteria  —  Grouping.] — The  com- 
plaint was  that  the  company  charged  higher 
rates  on  tan  bark  from  Sprucedale  than  from 
Burk*s  Falls  and  Sundridge,  shewing  an  un- 
just discrimination  against  Sprucedale:  — 
Held,  that  group  rates  necessarily  result  in 
discrimination,  but  such  rates  are  not  un- 
lawful so  long  ais  the  discrimination  is  not 
undue. — In  the  application  of  s.  315  of  the 
Dominion  Railway  Act,  s.-ss.  1  and  6  afford 
certain  tests  which  are  to  be  used  by  the 
Board  as  criteria  of  discrimination. — ^While 
under  existing  tariff  conditions  the  Spruce- 
dale rate  is  9  cents  and  the  Burk*s  Falls  rate 
8  cents,  the  difference  in  rate  is  not  con- 
clusive as  regards  the  question  of  discrimina- 
tion.— ^The  application  was  refused  by  the 
Bo^rd,  Mr.  Commissioner  Mills  dissenting. 
Malkin  d  Sons  v.  Grand  Trunk  Ru>.  Co.,  8 
Can.  Ry.  Cas.  183. 

Freight  rates  —  Tariff  approved  hy 
Board  of  Railway  Commissioners — Enquiry 
by  shipper  as  to  rate  —  Misrepresentation  by 
agent  of  railway  company  —  Contract  based 
on  false  information  obtained  —  Damages 
for  tort  —  Negligence  —  Breach  of  duty  — 
Measure  of  damages.] — ^Appeal  from  judg- 
ment herein  dismissed  so  far  as  defendants' 
liability  is  concerned,  but  action  remitted 
for  a  new  assessment  of  damages.  Urquhart 
V.  Canadian  Pacific,  11  W.  L.  R.  425. 

Freight  rates  for  carriage  of  stone — 

Mileage  basis  —  iScale  of  rates  —  Dominion 
Railway  Act,  s.  ^2^.]— Application  by  stone 
quarry  operators  to  the  Board  of  Railway 


Commissioners  for  an  order  under  s.  t23  of 
the  Dominion  Railway  Act  disallowing  a 
proposed  increase  in  freight  rates  for  the 
carriage  of  stone,  at  the  rate  of  5  cents  per 
ton,  within  certain  areas.  The  Board  re- 
fused to  adopt  a  mileage  basis  for  stone  rates* 
and  approved  a  new  scale  of  rates  based  upoa 
the  existing  system.  DooUttle  and  Wilcog 
y.  Grand  Trunk  Rw.  Co.  and  Canadian  Paci- 
fic Rw.  Co.,  8  Can.  Ry.  Cas.  10. 


Freight  and  passenger  rates — Britisk 

Columbia  —  Discrimination  —  Contract  — 
Breach  —  Status  of  province  to  complain.] — 
Application  by  the  Attomey-Greneral  for  Brit- 
ish Columbia  for  an  order  placing  that 
province  upon  the  same  favourable  condition 
in  respect  of  tolls  for  freight  and  passenger 
traffic  over  the  Canadian  Pacific  Railway  in 
British  Columbia  as  are  other  portions  of 
Canada  over  the  main  line;  reducing  the 
existing  freight  and  passenger  tolls;  and  re- 
straining the  railway  company  from  charging 
other  or  higher  rates  within  British  Colum- 
bia than  in  other  parts  of  Canada: — H^d, 
that  no  contract,  express  or  implied,  pre- 
vented the  company  from  increasing  their 
tolls  in  localities  where  the  circumstances 
justified  it,  and  as  permitted  by  the  Railway 
Act  of  1879.  I^  there  is  undue  or  unjust 
discrimination,  it  is  illegal,  and  if  proved  will 
be  dealt  with  as  a  violation  of  the  law;  but 
this  was  a  matter  of  evidence,  and  no  evi- 
dence was  given. — Held,  also,  that  the  appli- 
cant had  no  status  to  complain  of  a  breach 
of  the  contract  between  the  government  of 
Canada  and  the  company  as  to  the  conitmc- 
tion  of  the  road ;  and  in  any  event  that  had 
nothing  to  do  with  freight  and  passenger 
rates.  Attorney-General  for  Britisk  Columbia 
V.  Canadian  Pacific  Rw.  Co..  8  Can.  By.  Cas. 
346. 

Joint  tariff  —  PubUc  interest — Bwisting 
rate  arrangement  —  Reawnahleness.] — ^Ap- 
plication by  the  Algoma  Central  and  Hudson 
Bay  Railway  Company  to  the  Board  of  Bail- 
way  Commissioners  for  an  order  under  as.  7. 
317,  333,  334,  and  338  of  the  Dominion  Rail- 
way Act  for  a  joint  tariff  with  the  Grand 
Trunk  Railway  Company: — H^d,  that  the 
applicants  had  not  proved  that  there  was 
a  public  interest  involved  or  that  the  exist- 
ing rate  arrangement  was  unreasonable.  Al- 
goma Central  and  Hudson  Bay  Rw.  Co.  T. 
Grand  Trunk  Rw.  Co.,  8  Can.  Ry.  Gas.  4& 

Jurisdiction  —  Appeal  to  Supreme 
Court.]  —  The  Board  of  Railway  Commis- 
sioners granted  an  application  of  the  James 
Bay  Railway  Company  for  leave  to  cany 
their  line  under  the  track  of  the  Grand  Trunk 
Railway  Company,  but,  at  the  request  of  the 
latter,  imposed  the  condition  that  the  masonry 
work  of  such  under-crossing  should  be  suffi- 
cient to  allow  of  the  construction  of  an  addi- 
tional track  on  the  line  of  the  Grand  Trunk. 
No  evidence  was  given  that  the  latter  com- 
pany intended  to  lay  an  additional  track  in 
the  near  future,  or  at  any  time.  The  James 
Bay  Company,  by  leave  of  a  Judge,  ap- 
pealed to  the  Supreme  Court  of  Canada  froin 
the  part  of  the  order  imposing  such  terms, 
contending  that  the  same  was  beyond  the 
jurisdiction  of  the  Board:— ffeU,  that  the 
Board  had  jurisdiction  to  impose  said  terms. 
— Held,  per  Sedgewick,  Davies  and  Haden- 
nan,  JJ.,  that  the  question  before  the  Omrt 
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was  rather  one  of  law  than  of  jurisdiction, 
and  should  have  come  up  on  appeal  by  leave 
of  the  Board  or  been  carried  before  the  Got- 
emor-Ckneral  in  council  Jamet  Bay  Rto. 
Co.  V.  Orand  Trunk  Rw,  Co.,  26  C.  L.  T. 
382,  37  S.  O.  R.  372. 

Jmriadietioa.] — Board  of  Bailway  Oom- 
missioners  for  Canada  has  no  power  to 
order  that  a  private  industrial  spur-track 
or  siding,  constructed  and  operated  under  an 
agreement  between  a  railway  company  and 
the  owner  of  the  land  upon  which  it  is  laid, 
and  used  only  in  connection  with  the  busi- 
ness of  such  owner,  shall  be  also  used  and 
operated  as  a  branch  of  the  railway  with 
wnich  it  is  connected. — Appeal  allow^  with 
costs.  BlacktooofiM  Co.  v.  Can.  Northern  Rto. 
Co.  (1910),  31  C.  L.  T.  254.  44  S.  O.  R.  02. 

See  15  W.  L.  R.  110;  20  Man.  L.  R.  101. 

Jwlfldiotlon  —  Construction  of  tuhtoay 
— Appariionment  of  cost  —  Company  inter- 
eeted  or  affected  —  Street  railway  —  Agree- 
ment with  municipality.] — ^The  power  of  the 
Board  of  Railway  Commissioners,  under  s. 
186  of  the  Railway  Act,  1908,  to  order  a 
highway  to  be  carried  over  or  under  a  rail- 
way, is  not  restricted  to  the  case  of  opening 
op  a  new  highway,  but  may  be  exercised  in 
respect  of  one  already  in  existence.  The 
appUcation  for  such  order  may  be  made  by 
the  municipality  as  well  as  by  the  railway 
company. — ^The  Board,  on  application  by  the 
corporation  of  the  city  of  Ottawa,  ordered  a 
subway  to  be  made  under  the  tracks  of  the 
Canada  Atlantic  Railway  Company  where 
diey  cross  Bank  street,  the  cost  to  be  ap- 
portioned among  the  city  corporation,  the 
Canada  Atlantic  Railway  Company,  and  the 
Ottawa  Electric  Railway  Company.  By  an 
agreement  between  the  electric  company  and 
the  city  corporation  the  company  were  given 
the  right  to  run  their  cars  along  Bank  street 
and  over  the  railway  crossing,  paying  there- 
for a  specified  sum  per  mile.  The  company 
appealed  from  that  portion  of  the  order  mak- 
ing them  contribute  to  the  cost  of  the  sub- 
way, contending  that  the  city  corporation 
were  obliged  to  furnish  them  with  a  street 
over  which  to  run  their  cars,  and  they  could 
not  be  subjected  to  greater  burdens  than 
those  imposed  by  the  agreement : — Held,  that 
the  electric  company  were  a  company  "  in- 
terested or  affected  '*  in  or  by  the  said  work, 
within  the  meaning  of  s.  47  of  the  Railway 
Act,  and  could  properly  be  ordered  to  con- 
tribute to  the  cost  thereof. — Held,  further, 
that  there  was  nothing  in  the  agreement  be- 
tween the  company  and  the  city  to  prevent 
the  Board  making  the  order,  or  to  alter  the 
liability  of  the  company  so  to  contribute. 
Decision  of  the  Board  aflBrmed.  Ottawa 
Electric  Rw.  Co.  v.  Ottawa,  26  C.  L.  T.  381, 
37  S.  C.  R.  354. 

Juxiadlotion  —  Crossing  —  Access  to 
hrick  yard  —  Railway  Act,  s.  25S  —  •*  Farm 
crossing  *'  —  Discretion  —  Convenience  ' — 
Empense  —  Indemnity  against  damages  hy 
accidents  at  crossing.] — The  applicant's  land 
was  bounded  on  the  south  by  the  Grand 
Trunk  Railway,  on  the  north  by  the  respon- 
dent's line  of  railway,  immediately  north  of 
the  latter  being  an  electric  road,  and  north 
of  that  was  a  travelled  road.  The  applicant 
carried  on  a  brick  business  on  his  land  and 
desired  to  have  a  crossing  maintained  over 


the  respondent's  right  of  way.  The  Do- 
minion Railway  Board  holds  that  "farm 
crossing"  should  not  be  narrowly  construed 
to  mean  a  crossing  for  farm  pun^oses  only. 
The  Board  decided  to  grant  the  crossing  as 
a  matter  of  discretion.  Indemnity  refused 
to  respondents  and  engineer  to  report.  New 
V.  Toronto,  Hamilton  and  Buffalo  Rw,  Co., 
12  O.  W.  R.  1049,  8  Can.  Ry.  Cas.  50. 

Jnrlsdlotion  —  Crossing  —  Contribution 
to  cost  —  Party  interested  —  Municipality 
— Distance  from  work.] — ^A  municipality  may 
be  a  "party  interested"  in  works  for  the 
protection  of  a  railway  crossing  over  a  high- 
way, though  such  works  are  neither  within 
or  immediately  adjoining  its  bounds,  and  the 
Board  of  Railway  Commissioners  has  juris- 
diction to  order  it  to  pay  a  portion  of  the 
cost  of  such  work.  Carliton  v.  Ottawa,  41 
S.  C.  R.  652,  9  Can.  Ry.  Cas.  154. 

Juiiadiotlon  —  Dominion  and  proinndal 
railways  —  Crossing  —  Connections  — 
Statutes.]  —  Where  a  provincial  railway 
which  has  not  been  declared  a  work  for  the 
general  advantage  of  Canada  crosses  a  Do- 
minion railway,  the  Board  of  Railway  Com- 
missioners has  no  power  to  order  a  connection 
to  be  made  or  traffic  to  be  interchanged  be- 
tween the  railways;  under  s.  d^-of  the  Do- 
minion Railway  Act  the  jurisdiction  is 
confined  to  the  point  of  crossing. — A  railway 
company  incorporated  by  the  Dominion  Par^ 
liament  were  authorised  to  acquire  two  pro- 
vincial railways;  no  work  had  been  done 
in  connection  with  the  Dominion  railway; 
and  the  Act  provided  that  the  acquisition 
should  not  make  the  provincial  railways  sub- 
ject to  the  Dominion  Railway  Act,  or  works 
for  the  general  advantage  of  Canada,  but 
that  they  should  remain  subject  to  the  legis- 
lative control  of  the  province: — Held,  that 
the  Board  had  no  jurisdiction  to  order  con- 
nections to  be  made.  Oalt  Board  of  Trade 
et  al.  V.  Orand  Trunk  Rw.  Co.  et  al,  8  Can. 
Ry.  Cas.  195. 

Juriadiotiam  —  Dominion  Railway  Act 
— Flag  stations  —  Agents.] — ^The  applicants 
P|etitioned  the  Board  of  Railway  Commis- 
sioners for  an  order  directing  the  railway 
company:  (1)  where  the  traffic  warrants  it, 
to  erect  a  freight  shed  and  appoint  a  per- 
manent agent  in  charge  of  the  business  at 
that  station;  (2)  not  to  reduce  any  regular 
station  with  an  agent  in  charge  to  a  flag 
station  without  an  agent;  (3)  not  to  close 
any  regular  or  flag  station  without  Uie  ap- 
proval of  the  Board: — Held,  that  the  Do- 
minion Railway  Act  confers  power  upon  the 
Board  to  deal  with  the  subject  matter  of  the 
application. — ^Directions  given  as  to  stations, 
waiting  rooms,  agents,  etc.  Winnipeg  Job- 
bers and  Shippers  Association  v.  Canadian 
Pacific  Rw,  Co.,  Canadian  Northern  Rw. 
Co.,  and  Grand  Trunk  Padfio  Rw.  Co.,  8 
Can.  Ry.  Cas.  161. 

Jmisdlotion  —  Electric  railway — Works 
constructed  before  Dominion  jurisdiction  de- 
clared —  Dominion  Railway  Act.  s.  2S8  ■ — 
Power  line  —  Protection  of  existing  lines 
and  public  —  Discretion.]  —  The  company 
were  incorporated  by  1  Edw.  VII.  c.  92  (O.) 
and  authorised  to  construct  a  railway  to  be 
operated  by  electricity  in  the  county  of 
Essex.     The  Act  provided  that  the  railway 


3615 


sahwat. 


3616 


might  be  carried  along  such  highways  as 
might  be  authorised  by  the  by-laws  of  the 
respective  corporations  having  jurisdiction. 
By  6  B)dw.  VII.  c.  184  (D.)  the  railway 
works  were  declared  to  be  for  the  general  ad- 
vantage of  Canada,  and  it  was  provided  that 
the  Dominion  Railway  Act.  1903.  and  amend- 
ments, should  thereafter  apply  to  the  com- 
pany and  the  works,  to  the  exclusion  of 
provincial  enactments,  but  that  nothing 
therein  should  affect  any  action  theretofore 
taken  pursuant  to  the  powers  in  such  Acts 
contained.  In  1902  the  council  of  the  town 
of  EiSsez  passed  a  by-law  granting  to  the 
company  the  right  to  construct  their  line 
through  the  town,  but  not  so  as  to  interfere 
with  any  poles  or  wires  of  any  other  person. 
The  company  constructed  their  line  of  rail- 
way in  the  town  and  put  up  poles  and  wires, 
and  in  doing  so  interfered  with  poles  and 
wires  already  there  for  the  purpose  of  light- 
ing:— Held,  that  if  the  railway  and  power 
lines  were  constructed  before  the  passing  of 
6  Edw.  VII.  c.  184  (D.),  no  order  of  the 
Board  was  necessary  to  authorise  their  sub- 
sequent maintenance  and  use ;  if  none  of  these 
things  were  done  before  the  passing  of  the 
Act,  the  company  required  the  leave  of  the 
Board  under  ss.  235  and  237  of  the  Do- 
minion Railway  Act;  if  part  only  was  done 
before  the  Act  and  part  afterwards,  quwre^ 
as  to  the  result. — If  the  railway  and  its 
power  lines  were  lawfully  upon  the  street 
when  the  Act  was  passed,  the  Board  still 
had  the  power  under  s.  238  to  impose  con- 
ditions; and  in  exercising  that  jurisdiction 
the  Board  must  take  into  consideration  the 
nature  of  the  works  and  of  the  protective 
measures  necessary. — ^The  case  was  one  for 
the  Board's  discretion;  and  the  company 
should  adopt  the  measures  and  bear  the  ex- 
pense necessary  to  the  protection  of  the 
existing  lines  and  the  public.  Naylar  v. 
Windsor  E»sew  and  Lake  Shore  Rapid  Rw, 
Oo.,  8  Can.  Ry.  Cas.  14. 

Jurlsdiotion  —  Enforcement  of  agree- 
ment —  Reduction  in  freight  rates  —  Ade- 
quate consideration  —  Unreasonable  prefer- 
ence.]— In  1897  the  railway  company,  for 
valuable  consideration,  agreed  to  charge  the 
coal  companv  at  the  rate  of  not  more  than 
six-tenths  of  the  ordinary  tariff  rates  for 
plant  shipped  by  the  coal  company  over  the 
lines  of  the  railway  company  and  required  by 
the  coal  company  for  the  construction  and 
operation  of  their  works.  The  coal  company 
asked  the  Board  of  Railway  Commissioners 
for  an  order  that  the  railway  company  should 
file  a  tariff  from  all  points  in  Canada  to  all 
points  on  the  property  of  the  applicants.  The 
railway  company  said  that  the  agreement  was 
illegal: — Held,  that,  admitting  the  jurisdic- 
tion of  the  Board,  which  was  doubtful,  the 
application  could  not  succeed.  It  was  im- 
possible to  find  that  the  consideration  was 
adequate;  but,  even  if  it  were,  no  undue  or 
unreasonable  preference  or  advantage  could 
be  permitted  to  any  person  or  companv;  the 
Railway  Act  requiring  that  the  tolls  charged 
should  be  equal  to  all  persons.  Crowds  Nest 
Pass  Coal  Co,  v.  Qanadian  Pacific  Ru).  Co,, 
8  Can.  Ry.  Cas.  S3. 

Jurisdiction  —  Hiffhtoay  —  Construc- 
tion of  statute  —  R,  8,  C.  1906,  o.  S7,  «. 
2  —  Deviation  of  tracks  —  Dedication  user 
— *'  Putlio  way  or  means  of  communication  " 


— Access  to  harbour  —  Navigable  watersA — 
Prior  to  1888  the  G.  T.  Rw.  Co.  opezated  a 
portion  of  its  railway  upon  the  **  Esplan- 
ade "  in  Toronto,  and  in  that  year,  the  C.  P. 
Rw.  Co.  obtainea  permission  from  the  Dom. 
Gov.  to  fill  in  part  of  INsronto  Harbour  lying 
south  of  "  Esplanade  "  and  to  lay  and  oper- 
ate tracks  thereon,  which  it  did.  Several 
city  streets  abutted  on  north  side  of  **  Esplan- 
ade" and  the  general  public  passed  along 
the  prolongations  of  these  streets,  with 
vehicles  and  on  foot,  for  purposes  of  access 
to  harbour.  In  1892  an  agreement  was  en- 
tered into  between  city  and  the  two  rail- 
way companies  respecting  the  removal  oi  the 
sites  of  terminal  stations,  the  erection  of 
overhead  traflic  bridges  and  dosing  or  devia- 
tion of  some  of'  these  streets.  This  agree- 
ment was  ratified  by  statutes  of  the  Domin- 
ion and  provincial  legislatures,  the  Dominion 
Act  providing  that  the  works  mentioned  in 
the  agreement  should  be  works  for  the  gen- 
eral advantage  of  Canada.  To  remove  doubts 
respecting  the  rights  of  the  C.  P.  Rw.  Co. 
to  the  use  of  portions  of  the  bed  oi  harbour 
on  which  thej  had  laid  their  tracks  across 
the  prolongations  of  streets  mentioned,  a 
grant  was  made  to  that  company  by  Dom. 
Gov.  of  the  "use  for  railway  purposes"  on 
and  over  the  filled  in  areas  included  within 
the  lines  formed  by  production  of  the  sides 
of  the  streets.  At  a  later  date  Dom.  Gov. 
granted  these  areas  to  the  city,  in  trost  to 
be  used  as  public  highways,  subject  to  an 
agreement  respecting  railways,  known  as 
"Old  Windmill  Line'*  agreement,  and  except- 
ing therefrom  strips  of  land  66  feet  in  width 
between  the  southerly  ends  of  the  areas  and 
the  harbour  reserved  as  and  for  "an  allow- 
ance for  a  public  highway."  In  Jane,  19Q0. 
Board  of  Railway  Committee,  on  application 
by  the  city,  made  an  order  directing  that 
the  railway  companies  should  elevate  their 
tracks  on  and  adjoining  "Esplanade"  and 
construct  a  viaduct  there: — EM,  Gironaid 
and  Duff,  JJ.,  dissenting,  that  the  Board 
had  jurisdiction  to  make  such  order;  that 
the  street  prolongations  mentioned  were  high- 
ways within  the  meaning  of  "Railway  Act;" 
that  the  Act  of  Parliament  validating  agree- 
ment made  in  1892  did  not  alter  the  char- 
acter of  agreement  as  a  private  contract 
affecting  only  the  parties  thereto,  and  that 
the  C.  P.  Rw.  Co..  having  acquired  only  a 
limited  right  in  the  filled  in  land,  had  not 
such  a  title  thereto  as  would  deprive  tbe 
public  of  the  right  to  pass  over  the  same  as 
a  means  of  communication  between  streets 
and  harbour.  O,  P.  Rw.  Co,  v.  Toronto 
(1910).  30  C.  14.  T.  625. 

Jvrisdietion  —  Location  of  railway  — 
Consent  of  municipality— Crossing — Leave  of 
board  —  Discretion.---See  Esse»  Termimml 
Rw,  Co,  V.  Windsor  Essem  d  Lake  Skore 
Rapid  Rw,  Co.,  40  S.  C.  R  620,  8  Can,  Ry. 
Cas.  1. 

Jurisdlotiom  —  Location  of  roUway  — 
Consent  of  municipality — Crossing — Leave  of 
board  —  Discretion,]— On  the  12th  August. 
1905,  the  township  of  Sandwich  West  pused 
a  by-law  authorising  the  Windsor,  etc..  Rail- 
way Company  to  construct  their  line  alon^ 
a  named  highway  in  the  municipality,  hot 
the  powers  and  privileges  conferred  were 
not  to  take  effect  unless  a  formal  acceptance 
thereof  should  be  filed  within  30  days  frcmi 
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the  passing  of  the  by-law.  Sach  acceptance 
was  filed  on  the  12th  September,  1906.  This 
was  too  late,  and  on  the  20th  7uly,  1907. 
the  conncil  of  Sandwich  West  and  that  of 
Sandwich  East  respectively  passed  by-laws 
containing  the  necessary  authority.  In 
April,  1906,  the  location  of  the  line  of  the 
ESssex,  etc.,  Railway  Company  was  approved 
by  the  Board.  In  June,  1906,  the  Board 
made  an  order  allowing  the  Windsor  com- 
pany to  cross  the  line  of  the  Canadian 
Pacific  Railway.  In  March,  1907,  another 
order  respecting  said  crossing  was  made,  and 
also  an  order  approving  the  location  of  the 
Windsor  company,  the  municipal  consent  be- 
ing, obtained  three  months  later.  The  Bssex 
company  applied  to  the  Board  to  have  the 
orders  of  June,  1906,  and  March,  1907,  res- 
cinded, and  for  an  order  requiring  the 
Windsor  company  to  remove  their  track  from 
the  highway  at  the  point  where  the  appli- 
cants proposed  to  cross  it,  to  discontinue  its 
construction  at  such  point,  or,  in  the  alter- 
native, for  an  order  allowing  it  to  cross  the 
line  of  the  Windsor  company  on  the  high- 
way. The  applicants  claimed  to  be  the 
senior  road,  and  alleged  that  the  Windsor 
company  had  never  obtained  the  requisite 
authority  for  locating  their  line.  On  a  case 
stated  to  the  Supreme  Court  by  the  Board: 
— Heldf  that  the  Board  had  power  to  re- 
fuse to  set  aside  the  orders;  that  the  by- 
laws passed  in  July,  1907,  were  sufficient 
to  legalise  the  construction  of  the  Windsor 
company's  line  on  the  highway;  and  that 
the  Board  can  now  lawfully  authorise  the 
latter  company  to  maintain  and  operate  their 
railway  thereon. — Held,  further,  that  leave 
of  the  Board  is  necessary  to  enable  the 
Essex  company  to  lay  their  tracks  across  the 
railway  of  the  Windsor  company  on  the 
highway. — Held,  also,  that  the  Board,  in  the 
exercise  of  its  discretion,  has  power  by  order 
to  authorise  the  maintenance  and  operation 
of  the  Windsor  company,  along  the  highway, 
and  to  give  leave  to  the  Essex  company  to 
cross  it  and  the  line  of  the  Oinadian  Pacific 
Railway,  near  the  present  crossing,  and  to 
apportion  the  cost  of  maintaining  such  cross- 
ing equally  between  the  two  companies,  in- 
stead of  imposing  two-thirds  thereof  upon 
the  Essex  company,  as  was  done  by  a  former 
order  not  acted  upon;  and  to  order  that  if 
the  Essex  company  finds  it  necessary  in  its 
own  interest  to  have  the  points  of  crossing 
differently  placed,  it  should  bear  the  ex- 
pense of  removing  the  line  of  the  Windsor 
company  to  the  new  point  of  crossing. — 
Judgment  of  the  Board  of  Railway  Com- 
missioners, 7  Can.  Ry.  Cas.  109,  affirmed. 
Essea  Terminal  Rw.  Co,  v.  Windsor  Etsew 
d  Lake  Shore  Rapid  Rto,  Co,,  40  S.  0.  R. 
620. 

Jurisdiction  —  Municipal  ttreets — Rail- 
way upon  or  along  highway — Leave  to  con- 
struct — Approval  of  location — Condition  im- 
posed— Payment  of  damages  to  abutting  land- 
owners—Construction of  statute — R,  8.  C, 
{1906)  c.  57,  ss.  47.  155,  159,  2S5,  257.]— 
Having  obtained  consent  of  municipality  to 
use  certain  public  streets  for  that  purpose, 
the  G.  T.  Rw.  Co.  applied  to  Board  of  Rw. 
Com.  for  Canada  for  leave  to  construct  snd 
approval  of  location  of  line  of  their  rail- 
way upon  and  along  highways  in  question. 
No  lands  abutting  on  these  highways  were 
to  be  appropriated  for  purposes  of  the  rail- 


way, nor  were  the  rights  or  facilities  of 
access  thereto  to  be  interfered  with  except 
in  so  far  as  might  result  from  inconvenience 
caused  by  construction  and  operation  of  the 
railway  upon  and  along  the  streets.  In 
granting  the  application,  the  Board  made 
order  complained  of  subject  to  condition  that 
the  Co.  should  "make  full  compensation 
to  all  persons  interested  for  all  damage 
by  them  sustained  by  reason  of  the  location 
of  the  said  railway  along  any  street.'*  On 
appeal  to  Supreme  Court  of  Canada : — Held, 
Davies  and  Duff,  JJ.,  dissenting,  that  under 
provisions  of  s.  47  of  "Railway  Act,*'  R.  S. 
C.  (1906),  c.  37,  the  Board  had,  on  such 
application,  power  to  impose  condition 
directing  that  compensation  should  be 
made  by  Co.  in  respect  to  damages  which 
might  be  suffered  by  proprietors  of  lands 
abutting  on  highways  of  municipality  upon 
and  along  which  the  line  of  railway  so 
located  was  to  be  constructed.  Orand  Trunk 
Rw.  Co.  d  Can.  Pac,  Rw.  Co.  v.  Fort  Wil- 
liam (1910),  30  C.  L.  T.  741,  43  S.  C.  R. 
412. 

Jnriadiotion  —  Railway  Act,  s.  2S7  — 
Payment  of  ewpenditure  made  to  meet  danger 
where  wires  cross.]  —  Section  237  of  the 
Dominion  Railway  Act  does  not  authorise 
the  Board  of  Railway  Commissioners  to 
make  an  order  against  a  railway  company' 
for  payment  of  the  reasonable  expenditure 
of  a  telephone  company  made  without  the 
sanction  of  the  Board  to  meet  a  dangerous 
situation  at  a  crossing;  the  whole  object 
of  the  section  is  to  give  the  Board  author- 
ity to  deal  with  the  danger.  BeU  Telephone 
Co.  v.  Windsor  Essew  d  Lake  Shore  Rapid 
Rw.  Co.,  8  Can.  Ry.  Cas.  20. 

Jmisdiotion  —  Running  rights  —  Com- 
pensation —  Arbitration  —  Statute.] — Ap- 
plication by  the  B.  of  Q.  R.  (3o.  to  the  Board 
of  Railway  Commissioners,  under  s.  364  of 
the  Dominion  Railway  Act,  for  an  order  re- 
quiring the  K.  and  P.  R.  Co.  to  ascertain 
and  settle  the  compensation  payable  by  the 
former  to  the  latter  in  respect  to  the  run- 
ning rights  of  the  applicants  over  a  portion 
of  the  K.  and  P.  railway.  The  Board  re- 
fused the  application  for  want  of  jurisdic- 
tion ;  by  an  agreement  and  statute  (52  V.  c. 
77,  D.),  such  compensation  is  to  be  settled 
by  arbitration.  Bay  of  Quinti  Rw.  Co.  V. 
Kingston  d  Pembroke  Rw.  Co.,  8  Can.  Ry. 
Cas.  202. 

Jurisdiotion  —  Telephone  company  — 
Subscriber  —  Directory.]  —  The  Dominion 
Board  of  Railway  Commissioners  have  no 
jurisdiction  to  order  a  telephone  company  to 
furnish  one  of  their  subscribers  with  a  tele- 
phone directory.  Semble,  if  there  were  jur- 
isdiction, the  telephone  company's  refusal 
to  furnish  a  subscriber  in  a  city  with  a 
directory  of  subscribers  in  a  part  of  the 
province  outside  the  city,  was  reasonable. 
Dignam  v.  BeU  Telephone  Co.,  8  Can.  Ry. 
Cas.  200. 

Jurisdiction  —  Traffic  accommodation — 
Restoring  connections.] — (^  an  application 
to  the  Board  of  Railway  Commissioners  for 
Canada,  under  the  Railway  Act,  1903,  for 
a  direction  that  a  railway  company  should 
replace  a  siding,  where  traffic  facilities  had 
been  formerly  provided  for  the  respondents 
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with  connections  upon  their  lands,  and  for 
other  appropriate  relief  for  such  purposes : — 
Held,  that,  under  the  circumstances,  the 
Board  had  jurisdiction  to  make  an  order 
directing  the  railway  company  to  restore 
the  spur-track  facilities  formerly  enjoyed  hy 
the  applicants  for  the  carriage,  despatch,  and 
receipt  of  freight  in  car-loads  over,  to,  and 
from  the  line  of  railway.  Can,  North,  Ru>, 
Co.  V.  RoUnson,  37  S.  C.  R.  541. 

Iiord's  Bay  Act  —  Freight  —  XJndue 
delau — Order  under  «.  12  (»).] — Application 
hy  the  Grand  Trunk  Railway  Company  for 
an  order  under  s.  12  (»)  of  the  Lord's  Day 
Act,  6  Edw.  VII.  c.  27,  permitting  the  com- 
pany in  the  province  of  Ontario  to  do  on 
any  Sunday  such  work  as  may  be  necessary : 
(1)  For  the  purpose  of  furnishing  to  ship- 
pers of  live  stock  a  continuous  railway  ser- 
vice; (2)  For  the  purpose  of  furnishing  to 
and  from  lake  ports  a  continuous  railway 
service  for  carrying  grain  from  elevators  snd 
vessels;  (3)  For  the  purpose  of  unloading 
grain  from  vessels  at  lake  ports  and  load- 
ing grain  into  cars  at  such  ports;  and  rljo 
permitting  the  company,  in  order  to  pre- 
vent undue  delay  to  traffic,  to  do  on  auv 
Sunday,  work  incidental  to  the  continuance 
to  their  destination  of  cars  in  transit  at  the 
beginning  of  each  Sunday,  notwithstanding 
that  such  cars  may  not  have  a  common  des- 
tination: — Heldf  that  the  evidence  submitted 
did  not  justify  any  order  as  to  live  stock; 
but  the  application  as  to  the  other  three 
heads  was  granted  to  a  limited  extent  Re 
Lord^s  Day  Act  d  Grand  Trunk  Rw.  Co,, 
8  Can.  Ry.  Cas.  23. 

Order  —  Establishment  and  maintenance 
of  fireguard  —  Conviction  of  railway  ooni- 
pany  for  neglecting  —  Non-publication  of 
order  in  Canada  Gazette  —  No  proof  of 
notice  to  railway  company  —  Objection  iJOt 
taken  before  magistrate  —  Jurisdiction  — 
Conviction  contrary  to  natural  justice  - 
Certiorari  —  Motion  to  quash  —  Evidence 
—  Requirements  of  fireguard — Prairie  coun- 
try —  Absence  of  proof  of  —  Amendment  — 
Legislative  authority  of  Parliament — ^Proof 
that  railway  operated  by  steam  —  Judicial 
notice  —  Duplicate  offence.  Reo  v.  Can, 
North,  Rw,  Co,   (Sask.),  8  W.  L.  R,  S80. 

Order  —  Establishment  and  maintenajice 
of  fireguard  —  Conviction  of  railway  com- 
pany for  neglecting  —  Justice  of  the  peace 

Jurisdiction   —   Evidence   —   Proof   of 

order  of  Board  —  Seal  —  Prairie  country 
— ^Absence  of  proof  of — Certiorari — Quash- 
ing convictions.  Rea  v.  Can.  Pao.  Rw,  Co, 
(Sask.),  8  W.  L.  R.  899. 

Passenger  rates  —  Trip  tickets  —  I7fi- 
just  discrimination  —  Evidence.] — ^Applica- 
tion to  the  Board  of  Railway  Commission- 
ers to  compel  the  railway  company  to  issue 
trip  tickets  good  between  Toronto  and 
Brampton  upon  a  basis  similar  to  the  ex- 
isting passenger  rates  between  Toronto  snd 
Oakville,  upon  the  ground  that  the  action 
of  the  company  was  an  unjust  discrimination 
against  Brampton  in  favour  of  Oakville: — 
Held,  upon  the  evidence  not  so;  and  the 
application  was  refused;  Mr.  Commissioner 
Mills  dissenting.  Weganaet  V.  Grand  Trunk 
Rw.  Co.,  8  Can.  Ry.  Cas.  42,  168. 


ProteetlTe  measures  in ^. 

ders  of  RaUway  Committee  of  Canadimm 
Privy  Council  and  Board  of  Railway  Cmn- 
misaioners — B,  N.  A.  Act,  1867,  «.  91^  «.-«. 
29,  B.  92,  s.'S.  10  (a) — Canadian  RaUway 
Act,  1888,  S8.  187,  188,  held  intra  vires  — 
Interpretation  Act,  1906,  R,  8.  C.  c  1,  t.  9^ 
s,-8,  2.] — Railways  extending  from  <Hie  prov- 
ince to  another  are  placed  within  the  ex- 
clusive jurisdiction  of  the  Parliament  of 
Canada,  under  B.  N.  A.  Act,  1867,  s.  91, 
while  municipal  institutions,  property  and 
civil  rights  in  a  province  are  placed  within 
the  jurisdiction  of  the  legislature  of  the  prov- 
inces by  s.  92  of  said  Act.  The  Railway 
Committee  of  the  Canadian  Privy  Council 
and  Board  of  Railway  Commissioners  made 
an  order  that  gates  and  watchmen  should 
be  provided  by  the  Canadian  Pacific  Railway 
Co.  at  certain  level  crossings  in  the  city  of 
Toronto,  and  the  expense  should  be  paid  in 
equal  proportions  by  the  C.  P.  R  C6.  and 
by  the  city.  The  plaintiffs'  claim  was  for 
14,677.11,  beinsr  the  proportion  that  was  al- 
leged the  defendants  were  liable  to  pay  to- 
wards the  maintenance  of  the  gates,  etc.: — 
Held,  that  in  matters  within  the  jurisdiction 
of  the  Parliament  of  Canada,  it  has  the 
fullest  legislative  power,  and  for  the  pur- 
pose of  effectively  legislating,  it  may,  if 
need  be,  deal  with  matters  that  otherwise 
are  within  provincial  control,  and  as  to 
such  matters,  though  the  Dominion  and 
provincial  legislation  may  overlap,  yet  in 
case  of  conflict  that  of  the  Dominion  most 
prevail;  ss.  187  and  188  of  the  Can.  Rw. 
Act,  1888,  are  intra  vires  by  virtue  of  B. 
N.  A.  Act.  1867,  s.  91  s.-a.  29,  notwith- 
standing s.  92,  S.-S.  10  (a)  of  that  Act— 
Held,  also,  that  the  word  "person**  used  in  a 
188  includes  a  municipality  having  rc^id 
to  R.  S.  C,  1906,  c.  1,  s.  7,  a-s.  2,  and  the 
defendants  must  pay  amount  claimed.  Judg- 
ments of  the  Court  of  Appeal  for  Ontario, 
and  Mabee,  J.,  at  trial,  affirmed.  Can.  Pae. 
^.   Co.  V.   Toronto,   C.   R,    [1908]   A.   C 

Spur  track  f  aoilities  —  Order  of  Board 
of  Railway  Commissioners—iStatutory  ohti- 
yations—RaUway  Act,  190S,  s,  253  {!),  (2) 
— Jurisdiction  of  Board  —  Jurisdiction  of 
Court  to  award  damages  for  breach  of  obU- 
gation — Damages  from  date  of  &re»eJk  — 
Arbitration  —  Appeal  —  Damages  during 
delay — Limitation  of  actions — S  Edw,  TIL 
e,  58,  s.  242,  s.'S,  1,] — ^Plaintiffs  sned  for 
damages  caused  by  defendants  remoring  a 
spur  track  and  failing  to  supply  plaintiff 
with  proper  siding  facilities.  Judgment  for 
plaintiffs  with  reference  as  to  danuiges: — 
Held,    (1)   that  the  Court  had  jurisdiction; 

(2)  That  damages  ran  from  date  of  breach; 

(3)  It  is  not  res  judicata;  (4)  That  dam- 
ages ran  pending  an  appeal  to  Supreme 
Court;  (5)  s.-s.  1  above  does  not  apply. 
Robinson  v.  Can,  North,,  11  W.  I*  R.  578. 

Spvr  traek  facilities  —  Order  of  Board 

of  Rwlway  Commissioners — Btaiutory  oUi- 
gation — Railway  Act,  1903,  s,  253  (i),  (2) 
—Jurisdiction  of  Board  —  Jurisdiction  of 
Court  to  award  damages  for  breach  of  obti- 
gation — Damages  from  date  of  breach — Arbi- 
tration— Appeal— Damages  duriny  deiay  — 
Limitation  of  actions — Railway  Act,  s.  2^2.] 
— ^The  plaintiffs  owned  land  adjoining  the 
yards  of  a  railway  company,  who  in  18^ 
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constmcted  a  siding  for  the  plaintiffs'  use 
in  their  business  as  fuel  merchants.  In 
1901  the  defendants  succeeded  to  the  rights 
of  that  railway  company,  and  in  1904  re- 
moved the  siding.  About  a  year  later  the 
plaintiffs  applied  to  the  Dominion  Board  of 
Railway  Commissioners  for  an  order  that 
the  siding  be  replaced,  and  in  February, 
1906,  the  Boa  id  ordered  that  the  defendants 
"restore  the  spur  track  facilities  formerly  en- 
joyed by  the  applicants  for  the  carriage,  dis- 
patch, and  receipt  of  freight  in  car-loads 
over,  to,  and  from  the  line  of  the  (defend- 
ants) and  the  connection  for  that  purpose 
between  such  spur  track  and  the  railway 
siding  on  the  land  of  the  applicants."  The 
application  was  made  under  ss.  214  and  253 
of  the  Railway  Act  of  1903.  The  defend- 
ants appealed  to  the  Supreme  Court  of  Can- 
ada, which  dismissed  the  appeal,  holding 
that  the  Board  had  jurisdiction  to  make  the 
order:  37  S.  C.  R.  541.  This  was  on  the 
10th  October,  1906.  and  in  the  meantime 
the  amendment  to  be  found  in  the  present 
B.  317  of  the  Railway  Act  had  been  passed, 
and  under  it  a  second  application  had  been 
made  to  the  Board  and  an  order  made  on 
the  22nd  September,  1906,  ^directing  the 
siding  to  be  restored ;  and  on  the  10th  Oc- 
tober of  that  year  the  order  was  complied 
with.  This  action  was  brought  for  dam- 
ages caused  to^  the  plaintiffs  by  reason  of 
the  failure  of  the  defendants  to  supply  the 
plaintiffs  with  reasonable  facilities  for  re- 
ceiving, forwarding,  and  delivering  freight 
upon  the  defendants*  railway : — Held,  that 
the  finding  as  to  the  jurisdiction  of  the 
Board  was  binding  upon  the  defendants,  and 
the  question  of  jurisdiction,  being  rea  judi- 
cata, could  not  be  raised  in  this  action. — 
2.  That,  under  s.  42,  s.-8.  3,  of  the  Railway 
Act  of  1903  (R.  S.  C.  1906  c.  37.  s.  54. 
8.-8.  3),  the  findings  of  the  Board  were  to 
be  taken  as  findings  of  fact  binding  and  con- 
closive  in  the  present  action. — 3.  That  the 
refusal  by  the  defendants  to  furnish  reason- 
able facilities  to  the  plaintiffs  was  a  breach 
of  the  provisions  of  the  Railway  Act,  and 
the  plaintiffs  were  entitled  to  recover  dam- 
ages for  the  injuries  occasioned  by  such 
breach. — 4.  That  the  Board  had  no  power  to 
entertain  a  claim  for  damages  such  as  made 
in  this  action. — Duthie  v.  Grand  Trunk  Rw, 
Co.,  4  Can.  Ry,  Cas.  304,  followed.— 5.  That 
B  242  of  the  Railway  Act  of  1903  did  not 
apply,  and  the  plaintiffs'  claim  was  not 
barred  by  reason  of  the  time-limit  therein 
imposed. — Per  Cameron,  J.A.,  that  "railway," 
under  the  Railway  Act  of  1903.  s.  2,  s.-s. 
(5),  includes  stations  and  sidings,  and  not 
only  those  constructed  and  in  use,  but  those 
which  the  company  have  power  to  construct 
or  operate;  and  in  this  respect  the  statu- 
tory provisions  in  Great  Britain  and  in  this 
country  are  widely  different. — South  Eastern 
Rw.  Co.  v.  Railway  Commissioners,  6  Q.  B. 
D.  586,  and  Darlaston  Local  Board  v.  Lon- 
don and  North  Western  Rw,  Co.,  [18941  2 
Q.  B.  694,  distinguished. — Judgment  of  Met- 
calfe, J  11  W.  L.  R.  57&  affirmed.  Robin- 
son V.  Can,  North,  Rw.  Co.  (1910),  13  W. 
Ij.  R.   8. 

Switching  oharges  paid  under  pro- 
test —  Recovery  —  New  tariff.}  —  The 
applicants  asked  the  Board  for  an  order 
directing    the    railway    company    to    refund 
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certain  switching  charges  collected  prior  to 
the  Ist  September,  1908,  the  date  on  which 
the  company's  interswitching  tariff  No.  C. 
R.  C.  1380  became  effective.  The  applica- 
tion was  refused,  the  charges,  although  paid 
under  protest,  not  being  recoverable. — Cana- 
dian Manufacturers*  Association  v.  Canadian 
Freight  Association,  7  Can.  Ry.  Cas.  302, 
and  Dominion  Concrete  Co,  v.  Can.  Pac,  Rw. 
Co.,  6  Can.  Ry.  Cas  514,  followed.  Laidlaw 
Lumber  Co,  v.  Orand  Trunk  Rw.  Co.,  8  Can. 
Ry.  Cas.  192. 

Trader's  tariffs  —  Distributing  centre — 
— Restoration  of  former  tariffs  —  Reduced 
rates — Evidence.] — ^The  applicants  asked  the 
Board  for  an  order  requiring  the  Canadian 
Pacific  Railway  0>mpany  to  restore  th*) 
traders'  tariffs  previously  existing  in  West- 
em  Canada,  from  Winnipeg,  as  a  distribut- 
ing centre  (giving  the  Winnipeg  traders  the 
benefit  of  the  balance  of  the  through  rate 
on  reshipments)  instead  of  the  new  tariffs 
recently  put  in  force  by  the  company. — Upon 
a  complaint  by  the  Portage  La  Prairie  Board 
of  Trade,  the  Commissioners  had  held  that 
this  system  of  traders'  tariffs  was  illegal  as 
being  an  unjust  discrimination  and  undue 
preference  in  favour  of  particular  persons 
and  between  different  localities,  and  the 
charging  of  higher  tolls  for  a  shorter  than 
for  a  longer  distance  where  the  shorter  dis- 
tance is  included  in  the  longer.  The  railway 
company,  complying  with  the  view  taken  by 
the  Board,  had  substituted  the  tariffs  com- 
plained of. — The  application  was  dismissed, 
there  being  no  evidence  upon  which  the  Board 
could  reduce  the  rates  charged  in  the  exist- 
ing tariffs  to  the  same  sums  that  were  paid 
by  the  favoured  few  under  the  old  traders' 
tariffs.  Winnipe(f  Jobbers*  Association  v. 
Can.  Pac.  Rw.  Co.,  Can.  North.  Rw.  Co., 
d  Grand  Trunk  Pac.  Rw,  Co.,  8  Can.  Ry. 
Cas.,  175. 


3.  Bonds,  Mobtgaoes  and  Saue  op 
Railways. 

Before  aa  order  for  sale  of  an  insol- 
vent railway  is  made  under  £]xchequer  Court 
Act,  R.  S.  C.  (1906).  c.  140,  s.  26.  an  en- 
quiry before  a  Referee  into  the  validity  and 
priority  of  the  claims  of  creditors  may  be 
ordered.  Royal  Trust  Co.  v.  Baie  de  Ohal- 
eurs  Rw.  Co,  (1907),  13  Ex.  C.  R.  1. 

Bondholders  —  Right  to  vote  at  annual 
general  meeting  of  company  —  Interest  in 
arrear  —  Scope  of  right  as  to  future  meet- 
ings —  Number  of  votes  —  Value  of  bonds 
compared  toith  shares  —  Construction  of  sta- 
tutes.]— ^The  right  of  bondholders  of  a  rail- 
way company  to  vote  exists,  under  s.  15  of 
the  Act  36  V.  c.  73,  and  it  may  be  exercised 
at  any  time  when  interest  is  in  arrear.  It 
could  not  have  been  intended  that  it  should 
be  restricted  to  the  one  general  annual  meet- 
ing next  after  the  interest  fell  into  arrear^ 
and  that  it  was  not  to  be  exercised  at  an- 
other meeting  although  the  arrear  continued. 
The  language  does  not  drive  one  to  that 
conclusion,  and,  in  view  of  the  end  mani- 
festly aimed  at,  that  construction  should  be 
adopted  which  will  secure  to  the  bondholders 
a   voice   in   the   affairs   of   the   company  as 


3623 


3824 


long  as  their  interest  is  in  arrear.  The 
language  of  s.  15,  '*all  holders  of  bonds  shall 
have  and  possess  the  same  rights  and  priyi- 
leges  and  qualifications  for  directors  and  for 
voting  as  are  attached  to  shareholders/'  was 
very  comprehensive.  It  implies  equality  with 
the  shareholders  in  every  respect  as  regards 
directors  and  voting.  It  did  not  deal  with 
their  rights,  privileges,  and  qualifications  as 
between  the  bondholders  themselves,  but  as 
between  them  and  the  shareholders.  And  as 
against  the  latter  the  bondholders  are  given 
the  same  rights,  privileges,  and  qualifications 
for  directors  and  voting.  The  only  just  way 
of  effecting  this  is  by  giving  to  each  holder  of 
a  bond  one  vote  for  each  portion  equivalent 
to  the  amount  of  one  share.  Thus  each  share 
being  for  $100.  each  holder  of  a  bond  for 
$1,000  should  be  upon  an  equal  footing  with 
the  holder  of  10  shares.  Osier  and  Maclaren, 
JJ.A.,  agreed  in  the  result,  except  that  they 
were  of  opinion  that  the  bondholders'  right 
of  voting  was  confined  to  one  vote  on  each 
bond.  Weddell  v.  Ritchie,  5  O.  W.  R.  733, 
10  O.  L.  R.  5. 

Bonds.]  —  A  railway  company  issued 
bonds  under  usual  deed  of  trust.  The  N.  T. 
C,  a  body  corporate,  was  the  original  trus- 
tee, but  after  having  executed  the  deed,  re- 
signed. Another  trustee  was  appointed  who 
signed  and  issued  a  number  of  bonds  a  few 
days  before  the  company  passed  into  hands 
of  a  receiver.  The  bonds  on  their  face  re- 
cited that  they  should  not  be  "obligatory 
until  certified  by  the  N.  T.  C  trustee." 
I).,  the  new  trustee,  signed  bonds  in  name 
of  original  trustee,  adding  thereto  "succeeded 
to  D."  The  bonds  were  also  signed  by  presi- 
dent nnd  secretary  of  the  company.  Held, 
that  the  apparent  irregularity  in  the  signa- 
ture of  bonds  by  trustee  was  not  sufiicient 
to  put  a  bona  fide  purchaser  for  value  upon 
enquiry,  and  that  the  bonds  were  valid  in 
his  hands.  2.  A  certain  number  of  bonds 
were  handed  to  H.,  president  of  the  company, 
by  trustee  D.,  after  he  had  signed  them.  H. 
borrowed  money  for  his  own  use  from  R., 
and  eave  bonds  as  collateral  security,  also 
depositincr  sixteen  of  them  with  R.  for  safe 
keeping.  R.  used  all  the  bonds  as  collateral 
for  a  loan  subsequently  obtained  by  him 
for  his  own  use.  The  holders  of  these  bonds 
for  value  and  without  notice  made  claim, 
and  they  were  allowed  to  recover  against 
the  company  on  ground  that  the  company 
had  by  their  negligence  in  allowing  H.  to 
have  the  bonds  under  has  control  made  it 
possible  for  the  bonds  to  find  their  way  into 
the  hands  of  bona  fide  purchasers.  Minister 
of  Railways  d  Canals  v.  Que,  Southern  Rw, 
Co.  (Filling's  claim)  (1908),  12  Ex.  C.  R, 
152. 

Bonds — Part  guaranteed  by  municipaUty 
—  Construction  of  clauses  of  agreement  — 
Progress  certificate  of  engineer — Values  of 
two  classes  of  bonds] — Where  municipalities 
guaranteed  bonds  of  a  railroad  to  the  extent 
of  $400,000,  when  the  bond  issue  aggregated 
$600^000,  the  question  arose  as  to  making 
advances  of  the  proceeds  of  the  $400,000 
guaranteed  bonds.  Under  the  trust  instru- 
ment the  proceeds  of  all  the  bonds  were  to 
be  paid  out  to  the  amount  of  90%  of  the 
cost  of  construction,  and  (]0%  to  be  paid  from 
the  proceeds  of  tne  guaranteed  bonds.  — 
Middleton,  J.,  held,  90%  of  the  work  having 


exceeded  the  amonnt  of  $600,000^  that  the 
railway  was  entitled  to  demand  the  whde  of 
the  $400,000  from  the  trustees.  That  there 
was  no  right  to  retain  a  sum  of  money  until 
the  road  was  completed.  That  the  letter  of 
the  agreement  governed.  That  the  progrev 
certificates  granted  by  the  engineer  in  chaise 
of  construction  were  intended  to  govern. — 
The  proceeds  of  guaranteed  bonds  are  of 
higher  value  than  the  others.  Re  Ontawio  4 
West  Shore  Rw.  Co,  (1911),  19  O.  W.  R. 
209,  2  O.  W.  N.  1041. 

Bonds  hold  as  oeourity  by  oreditor.] 

— H.    had    a    claim    guaranteed     by    bonds 
against  a  railway.     It  was  agreed  between 
n.,  together  with  certain  other  creditors,  and 
D.  that  the  latter  wonld  purchase  die  rail- 
way at  sheriff's  sale  in  trust  for  such  credi- 
tors, and  that  after  purchase  D.  would  exe- 
cute  a   mortgage   in   favour  of   these  credi- 
tors.     H.    to   benefit   by   snch   mortgage  to 
amount   of  his  claim  guaranteed   by  bonds. 
To    facilitate    such    arrangement    J3L    trans- 
ferred  the   bonds    to   D.     The   railway  was 
purchased  bv   D.   but   thereafter  he  refused 
to  execute  the  mortgage  aa  agreed.     H.,  on 
4th  April,  1901,  obtained  a  judgment  against 
the  railway  directing  D.   to  execute  in  his 
favour  a  valid  hypothec  upon  the  railway, 
and    in    default   thereof   that    the   judgment 
should  stand  in  lieu  of  such  hypothec.    D. 
not  complying  with  the  direction,  H.  regis- 
tered  this  judgment.     D.   having  allowed  a 
bank,  for  whom  ho  professed  to  act  in  par- 
chasing  the  railway,  to  assume  the  right  to 
dispose  of  same,  the  bank  sold  the  road  to 
a  company  incorporated  for  purpose  of  ac- 
quiring it,  and  D.  conveyed  the  road  to  the 
company  on  7th  August,  1900:— -ffeW,  that 
although  H.  was  not  entitled   to  assert  his 
claim  as  a  hypothec  against  the  railway  in 
hands  of  the  company,  inasmuch  as  the  bank 
had  guaranteed   the  purchaser  a  clear  title 
the  claim  was  allowed  to  be  collocated  npon 
the  moneys  coming  to  bank  from  such  sale. 
Minister  of  Railways  d  Canals  y.  Que.  South- 
em  Rw.  Co,     (Hanson  Bros.*  claim)   (1908). 
12  Ex.  G.  R.  93. 

Collateral  aeenrity  —  Injury  —  Jnig- 
ment — Refeience.  Knickerbocker  Trust  Co. 
of  New  York  v.  BrockviUe,  Westport,  d 
Sault  Ste.  Marie  Rw,  Co,,  1  O.  W.  R.  311. 

Contraot — Sale  of  controlling  interest  m 
railway — Time  essence  of  agreement — D^auU 
in  making  payment  on  day  appointed — For- 
feiture of  deposit.] — ^An   agreement  for  the 
sale  of  the  controlling  interest  in  the  Onada 
Atlantic  Rw.   Co.,  provided  that  In  defaidt 
of  payments  of  the  purchase  money,  for  the 
bonds,   on   a   certain   day,   the   deposit  paid 
thereon  should  be  forfeited  as  liquidated  dam- 
ages.   The  bonds  were  not  ready  for  deliveiy 
on  the  appointed  day  and  the  purchase  monej 
was  not  paid.     In  an  action  by  the  assignee 
of  the  purchaser  to  recover  the  deposit  paid 
by  the  purchaser: — Held,  that  the  evidence 
shewed   that   the   purchaser  or  his  assignee 
was  responsible  for  the  non-delivery  and  non- 
completion  of  the  contract;  that  there  hid 
been   default   in   payment  of  the  price,  and 
plaintiff  could  not  recover.    Action  disnussed. 
Judgments  of  the  Gourt  of  Appeal  for  On- 
tario, 21  O.  L.  R.  637,  12  O.  W.  R.  973,  and 
Mabee,  J.,   at  trial,  11  O.  W.  R.  15t  •<* 
firmed.     Sprague  V.   Booth,   G.   R.,   [IWQ] 
A.  G.  283. 
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]>eposit  by  pitrehafler  to  guarantee 
^uUUbmeiKt  of  eontraet — Default  ly  pur- 
chaser or  his  odaiffnee — Action  to  recover  de- 
posit dismissed,} — Under  a  contract  for  sale 
o€  railway  stock  and  also  for  transfer  of 
bonds  to  be  thereafter  executed,  a  deposit  of 
$250,000  was  received  by  the  respondent 
vendor  as  security  for  and  to  be  credited  to- 
wards the  payment  of  the  price  on  June  1st, 
1902,  or  to  be  forfeited  on  default.  In  an 
action  by  the  assignee  of  the  purchaser  with- 
out tendering  the  price  to  recover  back  the 
deposit,  as  the  bonds  were  not  ready  for 
delivery  at  due  date,  held,  that  as  the  evi- 
dence shewed  that  the  purchaser  or  his  as- 
aignee  was  responsible  for  the  non-production 
and  non-completion  thereof,  there  was  default 
by  him  in  payment  of  the  price,  and  the  ac- 
tion must  be  dismissed.  Sprague  v.  Booth, 
[1909]  A.  C.  576. 

Director  of  railway  company,  being 
a  creditor  and  present  at  a  meeting  where 
authority  was  given  to  pledge  the  bonds  of 
the  company,  is  estopped  from  setting  up  the 
ihvalidity  of  such  bonds  in  an  action  by  the 
pledgee.  Royal  Trust  Co.  v.  Bate  de  Chaleurs 
Rtp.  Co,  (1907),  13  Ex.  C.  R.  1. 

Ezehequer  Court  in  exercising  its  juris- 
diction in  respect  of  railway  debts,  will  not 
review  a  judgment  of  another  CJourt  of  com- 
petent jurisdiction  affecting  the  railway,  but 
will  leave  the  rights  of  any  person  to  attack 
such  judgment  to  the  determination  of  the 
Court  which  pronounced  the  judgment.  Royal 
Trust  Co.  V.  Bate  de  Chaleurs  Rw.  Co. 
(1907),  13  Ex.  C.  R.  1. 

Solder  of  attached  coupons  —  Con- 
ditions— Action — Trustee  for  "bondholders  — 
Parties.] — ^A  holder  of  coupons  is  bound  by 
the  conditions  appearing  upon  the  bonds  to 
which  the  coupons  were  attached  as  to  the 
amoant  payable  and  the  manner  of  recovery 
thereof;  he  is  therefore  in  the  same  position 
aa  the  holder  of  the  bonds  before  the  coupons 
were  attached,  and  is,  like  him,  in  the  present 
case,  subject  to  the  condition  in  the  mort- 
gag:e  which  gives  the  trustee  thereunder  the 
sole  right  to  recover  payment  of  principal  and 
interest.  So  any  action  for  the  recovery  of 
principal  or  interest  must  be  brought  in  the 
name  of  the  trustee,  and  when  a  statute  has 
been  passed  to  ratify  the  contract  between 
the  company  and  the  trustee,  an  action,  in 
the  name  of  the  holder  of  such  coupons,  not- 
withstanding that  they  are  made  payable  to 
bearer,  is  wrongly  framed  and  will  be  dis- 
missed. Levis  County  Rtc,  Co.  v.  Fontaine, 
13  Que.  K.  B.  523. 

JTiadicial  sale — Jurisdiction  under  special 
act  ■ —  Interpretation  —  Tenders — Exchequer 
Court.}— By  4  &  5  Edw.  VII.  c.  158,  respect- 
ing: the  South  Shore  Railway  Company  and 
the  Quebec  Southern  Railway  C3ompany,  the 
Parliament  of  Canada,  among  other  things, 
provided  that  the  Exchequer  Court  might 
order  the  sale  of  the  railways  mentioned  and 
their  accessories,  as  soon  as  possible  and 
convenient  after  the  passing  of  the  Act,  and 
that  such  railways  and  their  accessories,  re- 
spectively, should  be  sold  separately  or  to- 
gether as,  in  the  opinion  of  the  Exchequer 
Court,  would  be  best  for  the  interests  of  the 
creditors  of  the  said  companies.     An  order 


for  such  sale  was  made  and  tenders  re- 
ceived in  accordance  therewith:  —  Held, 
that  in  respect  of  the  tenders  so  received  the 
statute  left  it  to  the  Court  to  determine 
which  of  them  it  was  in  the  best  interests 
of  the  creditors  to  accept.  —  2,  That,  inas- 
much as  if  the  property  were  sold  in  part 
to  one  purchaser  and  in  part  to  another,  two 
new  and  diverse  interests  would  arise,  and  it 
would  be  necessary  to  divide  the  property, 
both  real  and  personal,  and  to  make  two 
transfers  instead  of  one,  it  was  in  the  best 
interests  of  the  creditors,  as  well  as  of  the 
public,  to  accept  a  tender  for  the  property 
as  a  whole,  although  such  tender  was  for  a 
less  sum,  by  some  $3,000,  than  the  aggre- 
gate of  two  separate  tenders  for  distinct 
portions  of  the  whole  property.  Minister  of 
Railways  and  Canals  for  Canada  v.  Quebec 
Southern  Rw,  Co.,  10  Ex.  C.  R.  139. 

Judicial  sale  —  Purchase  by  solicitor  of 
party  —  Capacity  to  purchase  —  Special 
statute — Discretionary  order  —  Appeal.} — 
Solicitors  and  counsel  retained  in  proceed- 
ings for  the  sale  of  property  are  not  within 
the  classes  of  persons  disqualified  as  pur- 
chasers by  Art.  1484,  C.  C. — ^The  Act  4  &  5 
Edw.  VII.  c.  158  directed  the  sale  of  cer- 
tain railways  separately  or  togethe",  as,  in 
the  opinion  of  the  Exchequer  Court,  might 
be  for  the  best  interests  of  creditors,  in  snob 
mode  as  thnt  Court  might  provide,  and  that 
such  sale  should  have  the  same  effect  as  a 
sheriff's  sale  of  immovables  under  the  laws 
of  the  province  of  Quebec.  The  Judge  of 
the  Exchequer  Court  directed  the  sale  to  be 
by  tender  for  the  railways  en  bloc,  or  for  the 
purchase  of  each  or  any  two  of  the  lines  of 
which  they  were  constituted : — Held,  that  the 
Judge  had  properly  exercised  the  discretion 
vested  in  him  by  the  statute  in  accepting  a 
tender  for  the  whole  system,  in  preference 
to  two  separate  tenders  for  the  several  lines, 
at  a  slightly  larger  amount,  and  that  his  de- 
cision should  not  be  disturbed  on  appeal. 
Rutland  R.  R.  Co.  v.  Beique,  White  v. 
Bdque,  Morgan  v.  Beique,  26  C.  L.  T.  379, 
37  S.  C.  R.  303. 

MortKage  —  Bondholders  —  Working  ex- 
penditure —  Lien  —  Priorities  —  Railway 
Act«.]-— The  Railway  Act,  1888  (D.),  after 
providing  that  a  railway  company  may  se- 
cure their  debentures  by  a  mortgage  upon 
the  whole  of  such  property,  assets,  rents,  and 
revenues  of  the  company  as  are  described  in 
the  mortgage,  provides  that  such  rents  and 
revenues  shall  be  subject  in  the  first  instance 
...  to  the  payment  of  the  working  expendi- 
ture of  the  railway.  By  the  Railway  Act, 
1903  (D.),  the  lien  is  enlarged  to  apply  to 
the  property  and  assets  of  the  company,  in 
addition  to  their  rents  and  revenues.  A 
mortgage  by  the  defendants,  made  in  1897, 
was  foreclosed  and  property  sold,  the  pro- 
ceeds being  paid  into  Court.  In  a  claim  for 
a  lien  thereon  in  priority  to  the  mortgagee 
for  working  expenditure  made  after  the  com- 
mencement of  the  Act  of  1903 : — Held,  that 
the  lien  under  the  Act  of  1903  was  not  re- 
troactive, and  that,  as  the  lien  under  the 
Act  of  1888  was  limited  to  rents  and  rev- 
enues, and  did  not  apply  to  the  fund  in 
Court,  the  claim  should  be  disallowed. 
Bamhill  v.  Hampton  d  St.  Martins  Rw.  Co., 
3  N.  B.  Eq.  371,  2  E.  L.  R.  31. 
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Mortgase  —  Foreclosure  —  Receivers.] 
— A  railway  company  issued  bonds  secured 
by  mortgage  of  the  company's  property.  In 
a  suit  by  the  mortsragee  for  foreclosure,  re- 
ceivers and  managers  of  the  property  and 
business  of  the  company  were  appointed,  with 
liberty  to  operate  the  railway  and  to  main- 
tain the  road  and  property  in  good  and  suffi- 
cient repair,  either  by  credit  or  by  cash  out 
of  the  earnings  of  the  road.  Repairs^  being 
necessary  and  the  earnings  being  insuffi- 
cient, the  receivers  were  empowered  to  issue 
receivers*  certificates,  made  a  first  charge  on 
the  company's  property,  and  on  the  moneys 
to  be  realised  from  the  sale  of  the  company's 
property,  in  priority  to  the  bondholders.  Sage 
V.  Shore  Line  Rtr,  Co,,  22  C,  L.  T.  38,  2  N. 
B.  Eq.  Reps.  321. 

Part  of  a  railway  may  be  sold,  under 
Bxchequer  Court  Act.  R.  S.  C.  (1906),  c. 
140,  8.  26,  when  the  railway  is  in  default  in 
payment  of  interest  on  its  bonds.  Royal 
Trust  Co.  V.  Bate  de  Chaleurs  Rto.  Co. 
(1907),  13  Ex.  C.  R.  1. 

Pledgee  of  railway  lioiide  has  a  suffi- 
cient interest  (in  nature  of  a  mortgagee) 
in  such  bonds  to  institute  an  action  for  sale 
of  an  insolvent  railway  under  Exchequer 
Court  Act,  R.  S.  C.  ( 1906) ,  c.  140, 8. 26.  Royal 
Trust  Co.  V.  Bate  de  Chaleurt  Rto.  Co. 
(1907),  13  Ex.  C.  R.  1. 

ProTiaional  directors  —  Consideration 
— Bonus — Conditions  —  Amalgamation.l — ^A 
railway  company,  by  the  bond  of  its  pro- 
visional directors,  in  consideration  of  a  bonus 
in  aid  of  the  company,  agreed  to  erect  and 
maintain  workshops  during  the  operation  of 
the  railway.  The  company,  after  certain 
changes  of  name,  amalgamated  with  other 
companies,  and  Jormed  a  larger  one,  which 
ceased  to  maintain  the  workshops.  That 
company  subsequently  amalgamated  with  and 
became  part  of  the  defendants*  company: — 
Held,  that  the  bond  of  the  provisional  direc- 
tors of  the  first  company  was  a  corporate 
one  binding  on  its  successors,  and  by  con- 
sequence on  the  defendants,  who  had  ac- 
quired the  road;  that  the  road,  though  it 
formed  part  of  a  larger  railway  connection 
represented  by  the  defendants,  was  still  in 
operation,  and,  as  the  contract  was  to  main- 
tain the  workshops  during  the  operation  of 
the  railway,  it  remained  a  binding  engage- 
ment; and  a  reference  to  ascertain  the  dam- 
ages, if  any,  for  breach  of  the  covenant,  was 
directed.  Whitly  v.  Qrand  Trunk  Rto.  Co., 
20  C.  L.  T.  379.  32  O.  R.  99. 

Railway  Aot,    1003,   as.   285,   286— 

Application  to  confirm  scheme — Enrolment 
where  no  objections  made.  See  In  re  Great 
'Northern  Rtc.  Co.  of  Canada,  9  Ex.  C.  R. 
337. 

Railway  Aot,  1003,  m.  2Sti— Petitioners 
not  in  possession  of  railtoay — Application  to 
confirm.]  —  Where  the  petitioners  for  the 
confirmation  of  a  scheme  of  arrangement, 
filed  under  the  provisions  of  the  Railway 
Act,  1903,  s.  285,  are  not  in  possession  of  the 
railway  which  they  seek  to  mortgage  as 
security  for  the  issue  of  new  bonds,  the  ap- 
plication to  confirm  will  be  refused.  In  re 
Atlantic  d  Lake  Superior  Rto.  Co.,  25  C.  L. 
T.  145,  9  Ex.  C.  R.  413. 


Recital  —  Consideration  —  Bonus — Con- 
ditions.]— A  railway  company  had  power  to 
receive  and  take  grants  and  donations  of 
land  and  other  property  made  to  it  to  aid 
in  the  construction  and  maintenance  of  the 
railway,  and  any  municipality  was  author- 
ised to  pay  by  way  of  bonus  or  donation  any 
portion  of  the  preliminary  expense  of  the 
railway,  or  to  grant  to  the  railway  company 
sums  of  money  or  debentures  by  way  of  bonus 
or  donation  to  aid  in  the  construction  or 
equipment  of  the  railway.  The  railway  com- 
pany, in  consideration  of  a  bonus  by  a  mani- 
cipality,  agreed  to  keep  for  all  time  its  head 
office  and  machine  shops  in  the  mnnicipality : 
— Held,  that  the  recital  of  the  agreement  in  a 
bond  signed  by  the  railway  company 
amounted  to  a  covenant  on  their  part  to 
observe  its  terms,  but  that  such  an  agreement 
was  not  justified  by  the  statutory  provisions 
and  was  not  enforceable.  Judgment  in  ^ 
O.  R.  99.  20  C.  L.  T.  379,  reversed.  Whitby 
V.  Grand  Trunk  Rw,  Co.,  21  C.  L.  T.  236,  1 
O.  L.  R.  480. 

Sale  of  railway.] — A  purchaser  of  a 
railway  does  not  acquire  an  absolute  right 
to  the  railway.  What  he  acquires  is  an 
interim  right  to  operate  the  railway  to  be 
followed  up  by  incorporation  as  provided 
by  the  Railway  Act,  R.  S.  1906,  c.  37,  a. 
2^.  Ministers  of  Railtcays  and  Canals  v. 
Que.  Southern  Rw.  Co.  (Hodge  &  Whitif*ii 
claim)    (1908),  12  Ex.  C.  R.  11. 

Sale  of  railway.] — The  acceptance  }fy 
the  vendor  of  a  railway  of  the  bonds  of  the 
company  purchasing  the  road  is  a  waiver  by 
implication  of  his  lien,  if  any,  for  a  balance 
of  unpaid  purchase  money. — SemHe,  that  a 
vendor's  lien  for  unpaid  purchase  money 
does  not  obtain  in  case  of  sale  of  a  railway 
under  the  operation  of  the  Railway  Act,  R. 
S.  1906,  c  37.  The  rights  of  vendor  in 
such  a  case  are  limited  to  remedies  prescribed 
by  statute.  Minister  of  RmUtcays  and 
Canals  v.  Que.  Southern  Rto.  Co.  (Bank  of 
St.  Hyadnthe's  claim)  (1908),  12  Ex.  C 
R.  61. 

Sale  of  railway.] — Where  purcfaaseis  ot 
a  railway,  having  acquired  same  on  then- 
own  behalf  and  with  their  own  money, 
organise  a  company  to  operate  it,  in  <^ff^ 
pliance  with  requirements  of  the  Bailwt? 
Act,  R.  S.  1906,  c.  37,  299,  and  turn  over 
the  railway  to  such  company  at  an  enhanced 
price,  they  are  entitled  in  law  to  their  profit 
on  the  transaction.  Minister  of  Rmhca^s 
and  Canals  v.  Que.  Southern  Rto.  C«. 
(Standard  Trust  claim)  (1908).  12  Ex.  C 
R.  123.  See,  also,  S.  C.  (Hodge  ft  Whit,  m 
claim)    (1908),  12  Ex.  C.  R.  11. 

Sale  of  railway  by  mortgasee — Inter- 
est— Arrears — Foreclosure — Limitation  of  sc- 
tions— Jurisdiction  of  Court — Dominion  RsQr 
tf^ay—46  V.  c.  24,  ss.  14-16  (i).)— Doimsiw 
Railway  Act,  18iS8.]  —  Bonds  contained  a 
covenant  to  pay  half-yearly  instalments  of 
interest,  evidenced  by  attached  coupons,  and 
payment  of  principal  and  interest  secured 
by  a  mortgage  of  the  undertaking,  which  tho 
contained  a  covenant  to  pay,  under  seal 
isued  by  a  railway  company  inoorpotated  in 
1873  by  an  Ontario  statute,  whose  railway 
was  declared  by  a  Dominion  statute  in  18S4 
to  be  a  work  for  the  general  advantage  of 
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Canada  (thereupon  becoming  subject  to  the 
legislation  of  the  Dominion)  : — Eeldj  in  fore- 
closure proceedings  upon  this  mortgage,  by 
the  trustees  for  bondholders,  that  the  interest 
being  a  specialty  debt,  and  the  mortgaged 
undertaking  consisting  in  part  of  realty  and 
in  part  of  personalty  not  subject  to  division, 
the  holders  of  coupons,  whether  attached  to 
the  bonds  or  detached  therefrom,  were  en- 
titled to  rank  for  all  instalments  which  had 
fallen  due  within  twenty  years,  and^  not 
merely  for  those  which  iiad  fallen  due  within 
six  years.  Judgment  of  Boyd,  C,  6  O.  L. 
R.  534.  24  C.  L.  T.  14.  2  O.  W.  R.  259,  946, 
affirmed. — Held,  also,  that,  even  if  the  case 
were  dealt  with  upon  the  footing  of  the 
mortage  being  one  of  realty  only,  there  was 
the  right  to  rank,  for  there  were  no  subse- 
quent incumbrancers,  and  there  had  been 
shortly  before  the  action  a  valid  acknow- 
ledgment by  the  railway  company  of  liability 
for  all  the  interest  in  question.  Judgment 
in  24  O.  L.  T.  392,  8  O.  L.  R.  604.  3  O.  W. 
R.  910,  4  O.  W.  R.  357,  affirmed.— JSTeW,  also 
that  the  railway  could  be  sold  by  virtue  of  the 
provisions  contained  in  46  V.  c.  24,  ss.  14, 
15  and.  16  (D.),  re-enacted  by  the  Dominion 
Railway  Act,  1888  (51  V.  c.  29).  Central 
Ontario  Rw.  Co,  v.  Trusts  and  Guarantee 
Company,  [1905]  A.  C.  576. 

Sale  of  railway  eliarter — Share  of  pro- 
moter in  proceeds  —  Remuneration  for  ser- 
vices— ^Amount  fixed  by  referee  —  Quantum 
meruit — Evidence.  Paradis  v.  National  Trust 
Co.,  7  O.  W.  R.  756,  8  O.  W.  R.  707. 

Salo  vnder  ezeoutton  —  Description 
in  advertisement — Sale  en  hloo — Franchises 
and  privileges  of  raUway.}  —  The  designa- 
tion, in  a  notice  of  sale  published  by  the 
sheriff,  of  a  railway  by  its  name,  by  its 
terminals,  and  by  the  numbers  of  the  lots 
which  it  traverses,  as  appears  in  the  registry 
office,  is  sufficient,  more  especially  when 
the  execution  creditor  has  obtained  an  ordf^r 
by  virtue  of  Art.  754,  C.  P.  C,  that  Jie  pro- 
perty advertised  may  be  sold  en  hloc.  The 
franchises  and  privileges  of  a  railway  com- 
pany (apart  from  those  which  appertain  to 
it  as  a  corporation),  and  which  are  necc* 
sary  for  the  operation  of  the  road,  are  a 
necessary  part  of  the  railway  property,  and 
exigible.  B^in  v.  Levis  County  Rw.  Co., 
27  Que.  S.  C.  180. 

Mhea&e  of  arramsomont  between  a  rail- 
way company  and  its  creditors  had  been  con* 
firmed  by  order  of  Court  after  the  company 
had  complied  with  all  the  requirements  of 
the  statute  and  the  Rules  of  Court  made 
thereunder,  and  after  notice  given  to  all 
parties  interested.  Furthermore,  as  the  con- 
firmation had  been  opposed,  enrolment  of  the 
scheme  and  the  order  of  confirmation  was 
not  made  until  the  expiry  of  thirty  days  after 
the  date  of  the  order  confirming  the  scheme, 
and  after  notice  of  the  said  order  had  been 
published  in  compliance  with  Rule  60  of  the 
Rules  and  Orders  regulating  the  practice  of 
the  CJourt.  Following  upon  that  new  pro- 
ceedings were  taken,  and  an  order  obtained, 
on  behalf  of  the  company,  for  the  sale  of  the 
railway,  and  it  was  sold  thereunder.  More 
than  fifteen  months  after  the  scheme  was  con- 
firmed, by  a  judgment  of  the  Court,  although 
the  fact  of  such  confirmation  had  become 
known  to  him  some  four  months  before  he 


applied,  a  creditor  of  the  railway  applied  for 
an  extension  of  time  for  appealing  from  the 
judgment  confirming  the  scheme. — The  Regis- 
trar in  Chambers,  in  view  of  the  facts  above 
stated,  refused  the  creditor's  application. — 
Held,  on  appeal  from  the  decision  of  the 
Registrar,  that  the  application  was  properly 
refused.  Atlantic  d  Lake  Superior  Rw.  Co. 
V.  North  Eastern  Banking  Co.  (1908).  13 
Ex.  C.  R.  127. 

Second  issue  without  paymemt  of 
first  —  Conventional  hypothec  —  Specific 
performance  —  Judgment.] — ^Where  a  valid 
issue  of  bonds  has  been  made  by  a  railway 
company  under  the  provisions  of  the  Quebec 
Railway  Act,  which  at  the  time  of  their  issue 
governed  the  company  defendant, — the  vali- 
dity of  the  bonds  so  issued  not  being  affected 
by  the  bringing  of  the  company  under  the 
legislative  control  of  the  Parliament  of  Can- 
ada and  the  Railway  Act  of  Canada  by  57  & 
58  V.  c.  84, — the  company  cannot,  in  view 
of  the  provisions  of  s.  93,  s.-s.  4,  of  the  Act 
above-mentioned,  exercise  again  the  bond- 
issuing  power,  unless  the  bonds  first  Issued 
have  been  withdrawn  and  paid,  or  duly  can- 
celled. 2.  The  obligation  to  grant  a  conven- 
tional hypothec  constitutes  an  obligation  to 
do  an  act  (execution  of  an  authentic  instru- 
ment) which  can  only  be  performed  by  the 
debtor  himself  or  some  person  authorised  by 
him,  and  whereof  the  Court  has  no  means  of 
compelling  specific  performance,  and  the  law 
nowhere  authorises  the  substitution  by  the 
Court  of  its  own  judgment  for  the  authentic 
act  executed  by  the  debtor  personally,  or  his 
authorised  agent,  which  is  essential  to  the 
creation  and  existence  of  a  conventional  hy- 
pothec. 3.  The  only  hypothec  which  can  re- 
sult from  the  judgment  of  a  Court  is  the 
judicial  hypothec  which  results  from  such 
judgments  only  as  contain  a  condemnation 
to  pay  a  specific  sum  of  money.  4.  An  order 
to  execute  a  conventional  hypothec,  unac- 
companied by  any  alternative  condemnation, 
— ^no  alternative  condemnation  being  asked 
in  the  event  of  failure  to  obey  the  order — 
would  constitute  a  judgment  not  susceptible 
of  execution,  in  contravention  of  Art.  541, 
C.  C.  P.  5.  Where  the  plaintiff  asks  that 
a  property  be  declared  hypothecated,  but  does 
not  indicate  or  sufficiently  describe  the  pro- 
perty, either  in  the  allegations  or  conclusions 
of  his  declaration,  the  Court  cannot  take 
upon  itself  to  ascertain  and  determine  what 
specific  property  shoud  be  declared  hypothe- 
cated. Connolly  v.  Montreal  Park  and  Island 
Rw.  Co.,  22  Que.  S.  C.  322. 

Seisnre  under  ezeoution — Description 
— Reseizure.']  —  A  railway  was  seized  and 
sold  by  sheriff's  sale  to  the  present  opposant. 
It  was  described  as  fifty  feet  in  width,  but 
the  greater  part  of  the  line  was  actually 
sixty-six  feet  wide.  The  present  plaintiff 
now  caused  the  line  to  be  seized  again,  but 
stated  exceptions  from  the  seizure,  which 
exceptions  really  included  the  entire  road, 
less  the  £(urplu8  width : — Held,  that  the 
seizure  was  irregular  and  illegal,  the  ad- 
judication by  the  sheriff  being  of  a  specific 
object,  fenced  at  the  time  of  the  sale,  and 
known  as  consisting  of  the  property  so  en- 
closed. The  error  as  to  the  width  was 
immaterial  unless  it  were  to  give  a  ground 
of  action  by  the  defendant  to  have  the  sale 
set  aside.     Moreover,  a  railway  can  only  be 
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seized  as  an  entirety,  which  had  not  been 
done  in  the  present  case.  Carter  v.  Mont- 
real d  8orel  RtD.  Co,,  23  Qne.  S.  G.  3. 

Seivnre  under  ezeeutlon — Opposition 
to  sale — Question  as  to  ownership — Depre- 
ciation— Appointment  of  receiver.) — Article 
1823  of  the  avil  Code,  which  treats  of  the 
appointment  of  receivers,  is  not  restricted, 
but  simply  enumerative,  and  therefore  the 
Court  may  exercise  its  discretion  in  the 
matter.  Railway  companies  incorporated 
by  the  provincial  legislatures  are  subject  to 
the  ordinary  law  as  to  the  appointment  of 
receivers,  and,  therefore,  it  follows  that  if  a 
seizure  of  a  railway  has  been  made  under  a 
judgment,  and  there  are  oppositions  which 
prevent  the  sale  of  it,  the  provisions  of  Art 
713,  C.  P.  C,  apply.  Several  oppositions 
to  a  sale  in  this  case  having  been  filed,  the 
right  of  ownership  and  the  right  of  posses- 
sion of  the  railway  being  brought  in  ques- 
tion, and  the  depreciation  likely  to  ensue 
by  its  not  being  operated  being  shewn  by 
the  petition  and  the  affidavits  in  support 
thereof,  all  these  facts  constituted  good 
reasons  for  the  appointment  by  the  Court 
of  a  receiver  of  the  railway  property. 
B^gin  v.  Levis  County  Rto.  Co.,  27  Que.  S. 
C.  61. 

Statutory  eontraot  —  Construction 
bonds  of  railway  company  —  Oovemment 
guarantee,} — By  contract  with  the  G.  T. 
Pacific  Rw.  Co.,  published  as  a  schedule  to 
3  Bdw.  VII.  c.  71,  the  Government  of 
Canada  agreed  to  guarantee  the  payment  of 
bonds  of  the  company  to  be  issued  for  an 
amount  equal  to  75  per  cent,  of  the  cost  of 
construction  of  the  western  division.  By  a 
subsequent  contract  (sch.  to  4  EMw.  VII., 
c.  24),  the  Government  agreed,  subject 
otherwise  to  the  provisions  of  the  firat  con- 
tract, to  implement  its  guarantee  so  as  to 
make  the  proceeds  of  the  said  bonds  a  sum 
equal  to  75  per  cent,  of  such  cost  of  con- 
struction:— Heldy  that  the  liability  of  the 
Government  under  the  second  contract  was 
only  to  guarantee  bonds  of  the  company,  the 
proceeds  of  which  would  produce  a  defined 
amount  and  was  not  to  make  up  in  cash  or 
its  equivalent  any  deficiency  between  such 
proceeds  and  the  said  75  per  cent,  of  the 
costs.  Jn  re  Guarantee  of  Bonds  of  the 
Grand  Trunk  Pacific  Rw.  Co.  (1909),  42 
S.  C.  R.  505,  30  C.  L.  T.  174. 

Trustee  for  boncUiolders  of  an  insol- 
vent railway  may  become  a  purchaser,  as 
such  trustee,  at  the  sale  of  the  railway. 
Royal  Trust  Co,  v.  Baie  de  Chaleurs  Rw.  Co. 
(1907),  13  Ex.  C.  R.  1. 

UBseeured  creditor  not  aesenttnc  to 
scheme  —  Objection  to  confirmation  of 
scheme,] — An  unsecured  creditor  who  does 
not  assent  to  a  scheme  of  arrangement  filed 
under  s.  285  of  the  Railway  Act,  1903,  is 
not  bound  thereby. — It  is,  however,  a  good 
objection  to  such  a  scheme  that  it  purports 
in  terms  to  discharge  the  claim  of  such  a 
creditor.  By  a  scheme  of  arrangement  be- 
tween an  insolvent  railway  company  and  its 
creditors,  it  was  proposed  to  cancel  certain 
outstanding  bonds  and  to  issue  new  deben- 
tures in  lieu  thereof  against  property  that 
was   at   the   time   in    the    possession    of   the 


trustees  for  the  bondholdera  of  another  rail- 
way company.  Part  of  such  new  debentoia 
were  to  be  issued  upon  the  InsolYent  com- 
pany acquiring  the  control  of  certain  clalDs. 
bonds,  and  liens  against  the  railway;  and 
part  upon  a  good  title  to  the  railway  being 
secured  and  vested  in  the  trustees  for  the 
new  debenture  holders.  The  other  railway 
company,  the  trustees  for  whose  bondholderi 
were  in  possession  of  the  railway,  objected 
to  the  scheme  of  arrangement,  llieir  rights 
therein  had  not  been  determined  or  fore- 
closed :  —  Held,  that  the  railway  company 
were  entitled  to  be  heard  in  opposition  to 
the  scheme,  and  that  the  latter  was  open  to 
objection  in  so  far  as  it  purported  to  give 
authority  to  issue  a  part  of  the  new  deben- 
tures upon  acquiring  the  control  of  sndi 
claims,  bonds,  and  liens,  and  without  any 
proceedings  to  foreclose  or  acquire  the  rigbti 
of  such  railway  company  in  the  railway. 
No  scheme  of  arrangement  under  the  Rait 
way  Act,  1903,  ought  to  be  confirmed,  if  it 
appeara  or  is  shewn  that  all  creditors  of 
the  same  dass  are  not  to  receive  equal  treat- 
ment. In  re  Baie  des  Chaleurs  Rw.  Co..  25 
C.  L.  T.  86,  139,  9  Ex.  C.  R.  386. 


4.  Bbidgbs. 

Bridge    OTcr    Midway    eroaalas   — 

Protection  of  public — Order  of  Railway  Com- 
mittee of  Privy  Council — Jurisdiction — Ac- 
tion— Injunction — ^Declaration  —  Existence 
of  highway  —  Harbour  —  Water  lots  — 
Jus  publicum  —  Construction  of  statntei. 
patents,  and  agreements  —  Municipal  corpor- 
ation —  Diversion  of  highway  —  Etpro- 
priation  of  lands  —  Compensation  —  Navi- 
gable waters  —  Order  in  council  sanction- 
ing order  of  Railway  Committee  —  Time  for 
commencement  and  completion  of  work  — 
Variation  of  order  without  appeal.  Orsmi 
Trunk  Rw.  Co.  y.  Toronto,  (7«».  P»c.  Rw. 
Co.  v.  Toronto,  10  O.  W.  R.  483. 


Contribution  to  cost  and 
ance  —  Liability  of  company  —  Construc- 
tion of  contract  with  city  corporation  — 
Exemption  or  indemnity.  Toronto  t.  Qrani 
Trunk  Rw.  Co.,  4  O.  W.  R.  3(H,  6  O.  W.  R. 
632. 

Diversion  of  stream  —  Repair— Mumi- 

cipal  corporation.] — ^A  railway  company,  de- 
siring to  carry  their  railway  across  a  hi^ 
way  at  a  point  where  it  was  carried  by  s 
bridge  over  a  small  stream,  in  pursuance  of 
its  statutory  powers,  diverted  the  stream  to  a 
point  some  distance  away,  and  boilt  a  new 
bridge  over  it  where  it  then  intersected  the 
highway: — Held,  that,  whatever  remedy  thf 
municipality  might  have,  if  they  had  sus- 
tained damage  by  reason  of  the  exercise  hy 
the  railway  company  of  their  rights,  the  tet- 
ter were  under  no  liability,  in  the  aheoice 
of  special  agreement,  to  keep  the  sohstitnted 
bridge  in  repair.  Peterborough  ▼.  Qra^i 
Trunk  Rw,  Co.,  32  O.  R.  154. 

An  appeal  by  the  plaintiffs  from  ahovv 
judgment  was  dismissed  with  costs,  tiie 
Court  agreeing  with  the  reasons  for  jndf- 
ment  in  the  Court  below.  Peterhorsofh 
V.  Grand  Trunk  Rw,  Co.,  21  C.  L.  T.  HO. 
1  O.  L.  R.  144. 
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Overhead  bridge  —  Headway  space  — 
Brakesman  killed  —  Contributory  neaU- 
ffence.] — Upon  the  proper  construction  of  s. 
192  of  the  Dominion  Railway  Act,  1888,  a 
railway  company,  whether  the  owners  or  not 
of  a  bridge  under  which  their  freight  cars 
pass,  are  prohibited  from  using  higher  freight 
cars  than  such  as  admit  of  an  open  and 
clear  headway  of  seven  feet  between  the  top 
of  such  cars  and  the  bottom  of  the  lower 
beams  of  any  bridge  which  is  over  the  rail- 
way. McLauchlin  v.  Grand  Trunk  Ru>.  Oo,, 
12  O.  R.  4ia  and  Qibaon  v.  Midland  Rw, 
Co,^  2  O.  R.  658.  distinguished.  Contribu- 
tory negligence  may  be  a  defence  even  to  an 
action  founded  on  a  breach  of  a  statutory 
duty.  A  brakesman  standing  on  top  of  a 
car  passing  under  a  bridge  was  killed  by 
striking  the  bridge: — Held,  that,  as  the  evi- 
dence shewed  that  he  was  standing  where  he 
was  contrary  to  the  rules  of  the  comimny 
and  warning  received,  he  was  guilty  of  con- 
tributory negligence,  and  the  defendants  were 
not  liable,  although  it  was  also  shewn  that 
there  was  not  a  clear  headway  space  of  7 
feet  between  the  top  of  the  car  and  the 
bottom  of  the  lower  beams  of  the  bridge,  as 
provided  for  by  s.  192  of  the  Railway  Act, 
51  V.  c.  29  (D.).  Deyo  v.  Kingston  and 
Pembroke  Rw,  Co.,  24  C.  L.  T.  393,  8  O. 
L.  R.  588,  4  O.  W.  R.  182. 

Proteotion  of  public  —  Order  of  Rail- 
way Committee  of  Privy  Council  —  Juris- 
diction —  Action  —  Injunction  —  I>claEa- 
tion  —  Existence  of  highway  —  Harbour  — 
Water  lots  —  Jus  publicum  —  Statutes  — 
Crown  patents  —  Contracts  —  Municipal 
corporation  —  Diversion  of  highway  —  Ex- 
propriation —  Compensation  —  Navigable 
waters  —  Order  in  council  —  Time  for  com- 
mencement and  completion  of  work  —  Varia- 
tion of  order  without  appeal  —  Suspension 
of  judgment.  Orand  Trunk  Rw.  Co,  v.  To- 
ronto, Canadian  Pacific  Rw.  Co.  v.  Toronto, 
6  O.  W.  R.  852. 

Subway  —  Municipal  corporation — Order 
of  Railway  Committee  of  Privy  Council — 
'*  Person  interested"  —  Rule  of  Court.  1 — 
The  municipal  corporation  of  a  city  was  one 
of  the  movers  in  an  application  to  the  Rail- 
way Committee  of  the  I'rivy  Council  for  an 
order  authorising  the  construction  of  a  sub- 
way under  a  railway,  by  which  one  of  the 
dty  streets  was  made  to  connect  with  a 
country  road,  the  works  being  adjacent  to 
the  city  street  but  not  within  the  city  limits : 
— Held,  that  the  city  corporation  was  in- 
terested, within  the  meaning  of  the  terms  as 
used  in  s.  188  of  the  Railway  Act.  which 
provides  that  the  Railway  Committee  may 
apportion  the  costs  of  such  works  as  those 
in  question  between  the  railway  company 
and  **  any  person  interested  therein." — 2. 
On  an  application  to  make  an  order  of  the 
Railway  Committee  of  the  Privy  Council  a 
rule  of  Court,  the  Court  will  not  go  into  the 
merits  of  the  order,  or  consider  objections 
to  the  procedure  followed  by  the  Railway 
Committee. — Semble,  that  while  the  Rail- 
way Committee  of  the  Privy  Council  has 
jurisdiction  in  such  a  case  to  impose  upon 
the  party  interested  an  obligation  to  bear 
part  of  the  expenses,  it  has  no  jurisdiction 
to  compel  a  party  other  than  tiie  railway 
company  to  execute  the  works.  In  re 
Orand  Trunk  Rw,  Co.  and  Kingston,  24  C. 
L.  T.  1,  8  Ex.  C.  R.  349. 


5.  Casbiaoe  of  Animals. 

Injury  to  ^-^^^-i^i  la  tvanaportatloa 

— Special  contract  limiting  UabiUty — Negli- 
gence —  Notice  of  loss  —  Omission  to  give 
—Waiver  —  Railu>ay  Act,  R,  8.  C,  1906  o. 
Srt,  ss,  28J^  (7),  S40.]— By  s.  284  (7)  of  the 
Railway  Act,  R.  S.  C.  1906  c.  37:  "Every 
person  aggrieved  by  any  neglect  or  refusal  of 
the  company  to  comply  with  the  require- 
ments of  this  section  shall,  subject  to  this 
Act,  have  an  action  therefor  against  the 
company,  from  which  action  the  company 
shall  not  be  relieved  by  any  notice,  condi- 
tion or  declaration,  if  the  damage  arises  from 
any  negligence  or  omission  of  the  company  or 
its  servants."  By  s.  340 :  **  No  contract, 
condition,  by-law,  regulation,  declaration  or 
notice  made  or  given  by  the  company,  im- 
pairing, restricting  or  limiting  its  liability  in 
respect  of  the  carriage  of  any  traffic,  shall, 
except  as  hereinafter  provided,  relieve  the 
companv  from  such  liability,  unless  such 
class  of  contract,  condition,  by-law,  regula- 
tion, declaration  or  notice  shall  have  been 
first  authorised  or  approved  by  order  or 
regulation  of  the  Board.  (2)  The  Board  may 
in  any  case,  or  by  regulation,  determine  the 
extent  to  which  the  liabilify  of  the  company 
may  be  so  impaired." — The  defendants  re- 
ceived from  the  plaintiff  a  mare,  with  other 
animals,  to  be  carried  from  a  station  on 
their  line  of  railway  in  Ontario  to  a  point 
in  British  Columbia,  under  a  special  con- 
tract, which  had  been  approved  of  by  the 
Railway  Board  (which  the  plaintiff  signed). 
Under  this  contract  the  animals  wore  carried 
at  a  lower  rate  than  the  company  were  en- 
titled to  charge.  The  contract  contained  a 
provision  that  the  defendants  should  in  no 
case  be  responsible  for  an  amount  exceeding 
$100  for  the  loss  of  any  one  horse,  or  a 
proportionate  sum  in  any  one  case  for  in- 
juries to  the  same,  and  that  any  loss  or  dam- 
age should  be  computed  and  paid  for  on  such 
basis.  There  was  a  further  provision  re- 
lieving the  company  from  liability  *'  unless 
a  written  notice,  with  the  full  particulars  of 
the  loss  or  damage  and  of  the  claim  to  be 
made  in  respect  thereof,  is  delivered  to  the 
station  agent  at  the  said  point  of  delivery 
within  24  hours  after  the  said  property,  or 
some  part  of  it,  has  been  delivered." — During 
the  carriage  on  the  railway,  the  mare  was, 
through  the  defendants*  negligence,  seriously 
injured.  Before  the  consignment  arrived  at 
its  destination  the  plaintiff,  finding  that  the 
mare  was  permanently  injured,  by  the  per- 
mission of  the  railway  superintendent  there, 
removed  the  mare  from  the  car  at  an  inter- 
mediate station  and  sold  her  at  a  loss,  the 
remainder  of  the  shipment  being  carried  on 
to  the  place  of  delivery.  No  notice  of  the 
loss  was  given  there  to  the  company's  official 
within  the  24  hours: — Held,  that,  notwith- 
standing that  the  loss  was  sustained  through 
the  defendants'  negligence,  the  special  con- 
tract was  binding  on  the  plaintiff,  so  that  in 
no  event  could  he  recover  more  than  the 
proportionate  part  of  $100;  but  that  the 
omission  to  give  the  required  notice  relieved 
the  company  from  all  liability.  Robertson  v. 
Grand  Trunk  Rw,  Co.,  24  S.  C.  R.  611.  fol- 
lowed; St,  Mary's  Creamery  Co,  v.  Grand 
Trunk  Rw,  Co,,  8  O.  L.  R.  1.  distinguished. 
Mercer  v.  Canadian  Pacific  Rw.  Co,,  17  O. 
L.  R.  5S>,  12  O.  W.  R.  1212,  8  Can.  Ry. 
Cas.  .S72. 
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IdAbillty  for  injury  caused  by  aal- 
Bud  in  transport.] — The  carrier  who  re- 
ceives an  animal  to  transport  it.  takes  it 
under  his  care  and  is  in  the  same  position 
as  one  who  uses  the  animal.  Therefore,  he 
is  responsible,  in  the  terms  of  Art.  1055, 
G.  Ct  for  the  damafre  caused  by  this  animal. 
Leonard  v.  Canadian  Pacific  Rto.  Co,,  35 
Que.  S.  C.  382. 

liive  stock  contract  —  Restriction  of 
liability  —  Contract  made  in  the  United 
States  for  transit  of  stock  to  Canada — Pro- 
visions of  contract  similar  to  those  approved 
by  Railway  Board  —  Validity  of  contract — 
Railway  Act,  R.  8.  C  1906  c.  S7,  m.  284 
(7),  340.}— The  plaintiff  delivered  to  a  rail- 
way company  at  Brockton.  Mass..  U.S..  a 
number  of  valuable  horses  for  carriage  to 
Grimsby,  Ontario,  under  a  contract  known  as 
a  live  stock  contract,  by  which  the  horses 
were  to  be  carried  on  the  line  of  that  rail- 
way as  far  as  it  went  and  then  by  connecting 
lines  to  the  place  of  delivery,  the  contract 
being  expressly  entered  into  by  the  contract- 
ing railway  company  on  their  own  behalf,  as 
well  as  on  behalf  of  the  connecting  lines. 
The  contract  contained  a  provision  that  on 
payment  of  a  specified  rate  of  freight,  being 
a  rate  lower  than  that  which  the  company 
were  entitled  to  charge,  liability  was  to  be 
limited  to  an  amount  not  exceeding  $100 
for  each  animal,  or  a  total  liability  not  ex- 
ceeding $1,200,  the  plaintiff  having  the  option 
of  shipping  at  a  higher  rate  and  obtaining 
the  company's  liability  as  common  carriers. 
The  provision  restricting  liability  was  similar 
to  that  contained  in  the  form  of  live  stock 
contract  of  the  defendants  approved  by  the 
Railway  Board  under  s.  340  of  the  Railway 
Act,  R.  S.  C.  1906  c.  37.  The  horses  were 
carried  by  the  contracting  railway  company 
as  far  as  their  line  extended,  and  were  then 
delivered  to  a  connecting  railway,  and  thence 
to  the  defendants,  and  during  the  transit  on 
the  defendants*  line  an  accident  occurred 
through  the  negligence  of  the  defendants,  in 
which  some  of  the  animals  were  killed  and 
others  injured: — Held,  that  by  the  terms  of 
the  contract  it  applied  not  only  to  the  rail- 
way company  with  which  it  was  made,  but 
to  the  connecting  railways,  and  that  by  its 
terras  the  defendants  were  exempted  from 
liability  beyond  the  amount  stipulated  for; 
and  that,  even  if  the  approval  of  the  Rail- 
way Board  was  essential  to  its  validity,  such 
approval  had  been  obtained,  for  it  was.  in 
substance,  the  same  class  of  contract  which 
had  been  approved.  Sutherland  v.  Grand 
Trunk  Rw.  Co,,  18  O.  L.  R.  139,  13  O.  W. 
R.  321,  8  Can.  Ry.  Cas.  389. 


6.  Carriage  of  Goods. 

Action  for  freisht  —  Contract,]  — 
Cement  was  shipped  to  defendants  over  plain- 
tiffs* railway  from  O.  to  R.,  and  placed  on 
sidings  at  R.,  as  directed  by  defendants* 
officers: — Held,  that  plaintiffs  having  com- 
pleted their  contract  are  entitled  to  be  paid 
the  freights.  It  is  immaterial  that  defend- 
ants instructed  W.  to  take  away  the  cement 
on  paying  the  freight.  Can,  Pac.  Rw,  Co.  v. 
Forrest   (1909),  12  W.  L.  R.  229. 

Animals  —  Nuisance  —  Proper  exercise 
of  powers  —  Negligence.] — Held,   that   the 


Grand  Trunk  Railway  Company  of  Canada 
are  authorised  by  law  to  cariy  on  the  bos- 
nesB  of  carrying  cattle  and  hogs,  and  thej 
are  not  liable  if,  in  the  proper  exercise  of 
their  powers,  and  without  negligence,  they 
create  a  nuisance.  Truman  y.  London  amd 
Brighton  Rw.  Co.,  11  App.  Cas.  45.  fol- 
lowed. Bennett  v.  Grand  Trunk  Ry.  Co,^ 
21  C.  L  T.  564,  2  O.  L.  R.  426. 

Arrival  at  destination  —  Destroction 
by  fire  in  warehouse  —  liability  of  nulway 
company  —  Conditions  of  shipping  bilL 
Chandler  d  Massey  Co.  v.  Grand  Trunk  Bw. 
Co.,  2  O.  W.  R.  286.  407.  427,  1044. 

Bill  of  laflt^g  —  Connecting  lines  — 
Erroneous  charge  by  one  carrier  —  Subse- 
quent carrier's  responsibility.  Ctrand  Trunk 
Rw.  Co.  V.   Vipond,  3  E.  L.  R.  281. 

Bill  of  ladlns  —  Delay  of  trains  — 
Condition  as  to.} — When  a  shipper  ngns 
conditions  inserted  in  a  bill  of  lading,  he  is 
bound  by  these  conditions.  In  this  case  the 
plaintiffs  having  subscribed  to  the  condition 
that  the  defendant  company  would  not  be 
responsible  for  delay  of  trains,  and  the  train 
by  which  the  animals  should  have  been 
shipped  being  two  hours  late,  thus  causing 
damage  to  the  shipper,  the  latter  could  not 
recover.  If  the  animals  are  abandoned  to 
the  company  for  what  they  will  bring  at  a 
sale,  the  latter  have  a  right  to  the  retua  of 
the  bill  of  lading  before  paying  over  the  pro- 
ceeds. Lafontaine  y.  Grand  Trunk  Rw.  Co., 
26  Que.  S.  C.  455. 

BUI  of  lading  —  Delivery  of  goods  with- 
out surrender  of  —  Condition  —  Claim  for 
loss  —  Time  —  Breach  of  contract — Quam- 
tity  —  "More  or  less,*']— A  biU  of  lafing 
of  the  defendants,  covering  wheat  shipped, 
provided  that  its  surrender  should  be  re- 
quired before  delivery  of  the  wheat,  and  that 
claims  for  loss  or  damage  must  be  made  in 
writing  to  the  defendants'  agent  at  point  of 
delivery  promptly  after  arrival  of  the  wheat 
and  if  delayed  for  more  than  thirty  days 
after  such  delivery,  or  after  due  time  for 
delivery,  the  defendants  should  not  be  liable 
in  any  event : — Held,  that  the  failure  to 
make  such  claim  in  writing  within  the  time 
specified  did  not  relieve  the  defendants  from 
liability  resulting  from  breach,  not  of  their 
contract  of  affreightment,  but  of  their  con- 
tract to  deliver  the  wheat  to  the  holder  of 
the  bill  of  lading  and  to  no  one  else.  Where, 
therefore,  the  defendants  had  delivered  the 
wheat  without  obtaining  surrender  of  the 
bill  of  lading,  held,  that  the  defendants  were 
liable  to  the  consignor  to  the  value  of  the 
number  of  bushels  of  wheat  expressed  in  the 
bill  of  lading  to  have  been  received  by  them, 
but  not  for  any  more,  although  more  had 
been  actually  shipped,  and  the  words  ^^more 
or  less"  in  the  bill  of  lading  did  not,  in  the 
circumstances,  alter  the  matter.  Mercer  T. 
Can.  Pac.  Rw.  Co,  (1908),  17  O.  L.  R.  585. 
distinguished.  Tolmie  v.  Michigan  Centrs* 
Rw.  Co,  (1909),  19  O.  L.  R.  26,  14  O.  W. 
R.  32.  9  Can.  Ry.  Cas.  33a 

Car  of  Inmber  —  Failure  to  deliver  — 
Connecting  carriers  refused  to  forward  Imm- 
ber  —  Return  of  lumber  and  amount  paid 
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for  freight  —  Action  for  non-delivery-^De- 
fence  conditions  of  shipping  hiU  —  Railway 
Act,  »,  284-] — Plaintiff  shipped  a  car  of  lum- 
ber to  Gowganda  on  defendants'  line  of  rail- 
way, paying  $643.45  freight.  Defendants 
carried  the  car  as  far  as  Selwood,  where  a 
connecting  transport  company  refused  to  for- 
ward the  lumber  owing  to  accumulation  of 
more  freight  than  the  transport  company 
could  handle.  Defendants  immediately  re- 
turned the  car  of  lumber  to  plaintiffs  and 
refunded  the  amount  paid  for  carriage.  Plain- 
tiff brought  action  for  breach  of  contract, 
for  non-deliyery  and  for  damages  for  loss  of 
profit  Defendants  pleaded  the  terms  of  the 
shipping  bill  wherein  it  was  agreed  that  de- 
fendants did  not  contract  for  the  safety  or 
delivery  except  on  defendants'  lines.  At 
trial  Magee,  J.,  dismissed  plaintifiTs  appeal 
with  costs.  Laurie  v.  Can.  North.  Rw.  Co. 
(1910),  16  O.  W.  R.  139,  21  O.  L.  R.  178, 
10  Can.  Ry.  Cas.  431. 

Claim  for  non-delivery  —  Special  in- 
structions —  Acceptance  fty  consignees  — 
Warehousemen  —  Negligence  —  Amend- 
ment.]— ^The  plaintiffs  for  some  time  prior  to 
and  after  1897,  had  sold  iron  to  a  rolling 
mills  company  at  Sunnyside.  The  defend- 
ant s  had  no  station  at  Sunnyside,  the  near- 
est being  at  Swansea,  a  mile  further  west, 
but  the  rolling  mills  company  had  a  siding 
capable  of  holding  three  or  four  cars.  In 
1897  the  plaintiffs  instructed  the  defendants 
to  deliver  all  cars  addressed  to  their  order 
at  Swansea  or  Sunnyside  to  the  rolling  mills 
company,  and  in  October,  1899,  they  had  a 
contract  to  sell  certain  quantities  of  different 
kinds  of  iron  to  the  company,  and  shipped 
to  them  at  various  times  up  to  the  2nd  Janu- 
ary, 1900,  five  cars,  one  addressed  to  the 
company  and  the  others  to  themselvesL  at 
Sunnyside,  which  the  company  refused  to 
receive : — Held,  affirming  the  judgment  of  the 
Court  of  Appeal,  22  C.  L.  T.  176,  that  the 
rolling  mills  company  were  consignees  of  all 
the  cars,  and  that  they  had  the  right  to 
reject  them  at  Swansea  if  not  according  to 
contract.  Having  exercised  such  right,  the 
defendants  were  not  liable  as  carriers,  the 
transitus  having  come  to  an  end  at  Swansea 
by  refusal  of  the  company  to  receive  the 
iron.  The  Court  of  Appeal,  while  relieving 
the  defendants  from  liability  as  carriers, 
held  them  liable  as  warehousemen^  and 
ordered  a  reference  to  ascertain  the  damages 
on  that  head : — Held,  reversing  the  decision, 
Mills,  J.,  dissenting,  that,  as  the  action  was 
not  brought  against  the  defendants  as  ware- 
housemen, and  as  they  could  only  be  liable 
as  such  lor  gross  negligence,  and  the  ques- 
tion of  negligence  had  never  been  raised  nor 
tried,  the  action  would  be  dismissed  in  toto, 
with  reservation  of  the  right  of  the  plaintiffs 
to  bring  a  further  action  should  they  see 
fit.  Frankel  v.  Grand  Trunk  Rw.  Co.,  23 
C.  U  T.  134,  33  S.  C.  R.  115.  1  O.  W.  R. 
254,  339.  39G. 

Conunon  carriers  —  Goods  in  bond  * — 
Arrival  at  destination  —  Notice  to  con- 
signees —  Payment  of  duty  —  Collector's 
warrant  for  delivery  —  Negligence  of  cus- 
toms officer  in  mislaying  warrant— Quantity 
of  goods  undelivered  —  Destruction  by  fire 
while  in  customs  warehouse  —  Non-liability 
of  carriers.  De  Tonnancourt  v.  Grand  Trunk 
Rw.  Co.  (Que.),  6  E.  L.  R.  367. 


Condition  Umitlne  UabiUty  for 
loss.] — ^The  Railway  Act  of  Canada  is  not 
applicable  to  a  railway  situate  in  a  foreign 
country,  though  operated  by  a  company  in- 
corporated by  or  under  the  authority  of  the 
Parliament  of  Canada.  Therefore,  where 
goods  shipped  from  Scotland  to  be  delivered 
at  Portland,  Maine,  to  the  Grand  Trunk  Rail- 
way Company,  and  by  that  company  to  be 
forwarded  thence  to  the  plaintiffs  at  Toron- 
to, were  destroyed  by  fire  on  the  line  of  that 
company  in  New  Hampshire,  by  negligence 
from  which  they  were  protected  from  liability 
by  the  terms  of  the  contract  for  carriage: — 
Held,  that  the  provisions  of  s.  246  of  51  V. 
c.  29  (D.)  were  not  applicable  to  the  de- 
fendants' contract;  and  an  action  to  recover 
damages  for  the  loss  of  the  goods  failed. 
Macdonald  v.  Grand  Trunk  Rw.  Co.,  20  C. 
L.  T.  259.  31  O.  R.  663. 

Contract  —  Rates  —  By-law  —  Invali- 
dity —  Unreasonableness  of  rates — Set-off. 
Rodger  v.  Minudie  Coal  Co.,  4  E.  L.  R.  256. 

Contmet  limiting  liability  for  loss 

— Validity  —  Order  of  Board  of  Railways 
Commissioners  —  Judicial  proceeding — Frac- 
tion of  day.]— On  the  17th  October.  1904, 
fhe  plaintiff  shipped  three  packages  of  house- 
hold goods  on  the  defendants*  railway,  and 
signed  a  special  contract  by  which  he  under- 
took that  no  claim  In  respect  of  injury  to  or 
loss  of  the  goods  should  be  made  against  the 
defendants  exceeding  the  amount  of  $5  for 
any  one  of  the  packages.  On  the  same  day 
the  Board  of  Railway  Commissioners  by 
order  approved  of  the  form  of  special  con- 
tract signed  by  the  plaintiff,  under  s.  275  of 
the  Dominion  Railway  Act,  1903,  providing 
that  no  such  contract  should  be  valid  unless 
"  such  class  of  contract "  shall  have  been 
first  authorised  or  approved  by  the  Board.  In 
an  action  to  recover  the  value  of  the  goods, 
which  were  lost  by  the  defendants: — Held, 
that  under  ss.  23,  24,  25,  and  275  of  the  Act, 
the  Board  had  jurisdiction  to  make  the  order, 
the  making  of  it  was  a  judicial  proceeding, 
and  the  order  must  be  regarded  as  in  full 
force  during  the  whole  of  the  17th  October, 
1904;  and  therefore  the  contract  was  valid, 
and  the  plaintiff  entitled  to  recover  only  $15. 
— Review  of  cases  bearing  upon  the  rule  that 
in  judicial  proceedings  fractions  of  a  day 
are  not  regarded.  Buskey  v.  Can.  Pac.  Rw. 
Co.,  11  O.  L.  R.  1,  6  O.  W.  R.  698. 

Belay  in  delivery  —  Perishable  goods — 
Damage  to  goods  —  Connecting  line — Con- 
tract —  Absence  of  privity  —  Departure 
from  customary  route  —  Evidence  —  New 
trial.  Corly  v.  Grand  Trunk  Rw.  Co.,  6 
O.  W.  R.  81.  492. 

Delivery  to  oonsisnee  —  Seizure  by 
railway  company  for  unpaid  tolls — Dominion 
Railway  Act,  s.  S45  —  "  Seize  "  —  Termina- 
tion of  carrier*s  lien  —  Demand  —  Conver- 
sion —  Damages.]  —  By  s.  345  of  the 
Dominion  Railway  Act,  R.  S.  C.  1906  c.  37, 
a  railway  company  may,  instead  of  proceed- 
ing by  action  for  the  recovery  of  tolls  upon 
goods  carried,  "seize  the  goods  for  or  in 
respect  whereof  such  tolls  are  payable,  and 
may  detain  the  same  until  payment  thereof,'* 
etc. : — Held,  that  a  railway  company  are  not, 
by  this  enactment,  given  a  lien  on  property 
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carried,  to  such  an  extent  and  of  so  general 
and  wide  an  application  as  to  allow  them  to 
re-take  soods  which  have  been  delivered,  and 
as  to  which  the  ordinary  carrier's  lien  has 
terminated;  the  section  does  nothing  more 
than  confirm  and  establish  the  carrier's  lien; 
there  is  the  right  to  seize  and  detain,  but 
the  right  must  be  exercised  and  enforced  be- 
fore there  is  an  absolute  and  unconditional 
delivery  of  the  goods  to  the  consignee. — 
SemhlCf  that  in  this  case  there  was  not  a 
suflBcient  demand  for  the  tolls  due  to  the 
defendants,  on  account  of  which  they  seized 
goods  which  they  had  previously  delivered 
to  the  consignee,  the  demand  being  for  a 
gross  sum,  including  a  sum  for  tolls. — Held^ 
also,  that  the  defendants,  having  converted 
the  goods,  were  liable  for  damages;  and  the 
measure  was  the  value  of  the  goods.  Clisdell 
V.  Kingston  and  Pembroke  Rw,  Co.,  18  O. 
L.  R.  169,  13  O.  W.  R.  (526.  9  Can.  Ry. 
Cas.  73. 

Deliverj  to  'wrong  person — Liahiliiy,] 
— ^The  plaintiff  consigned  to  the  defendants 
certain  goods  addressed  to  the  *'  I.  C.  Com- 
pany "  simply.  He  knew  that  the  company 
had  not  yet  been  incorporated ;  he  also  knew 
that  the  defendants'  practice  was  never  to 
deliver  goods  consigned  "  to  order "  withont 
the  production  and  endorsement  of  the  ship- 
ping bill,  but  that  when  not  consigned  *'  to 
order"  they  did  sometimes  deliver  the  goods 
without  the  production  of  the  shipping  bill. 
The  defendants  did  deliver  the  goods  to  a 
person  carrying  on  business  under  the  name 
of  the  I.  C.  Company,  and  at  the  ostensible 
office  of  the  company : — Held,  that  the  plain- 
tiff was  most  to  blame  for  such  deliveiy,  and 
that  the  defendants  were  not  liable  by  reason 
of  their  having  delivered  the  goods  without 
first  requiring  the  production  of  the  shipping 
bills.  There  is  no  law  here  requiring  carriers 
to  take  up  the  shipping  bills  before  the  de- 
livery of  goods.  Conley  v.  Can,  Pac.  Rto, 
Co.,  20  C.  L.  T.  458,  32  O.  R.  258.  Affirmed 
on  ground  of  ratification,  1  O.  L.  R.  345. 

Denial  of  traffic  facilities  —  Injury 
hy  reason  of  operation  of  railway — Limita- 
tion of  Actions  —  **RailtDay  Act,**  S  Edw. 
VII.  c.  58,  ».  242  —  Construction  of  statute.] 
— Injuries  suffered  through  the  refusal  by  a 
railway  company  to  furnish  reasonable  and 
proper  facilities  for  receiving,  forwarding  and 
delivering  freight,  as  required  by  the  "Rail- 
way Act,"  to  and  from  a  shipper's  ware- 
house, by  means  of  a  private  spur-track 
connecting  with  the  railway,  do  not  fall 
within  the  classes  of  injuries  described  as 
resulting  from  the  construction  or  operation 
of  the  railway,  in  s.  242  of  the  "Railway 
Act,"  3  Edw.  VII.  c.  58*  and,  consequently, 
an  action  to  recover  damages  therefor  is  not 
barred  by  limitation  prescribed  by  that  sec- 
tion for  commencement  of  actions  and  suits 
for  indemnity. — Judgment  appealed  from,  19 
Man.  L.  R.  300,  affirmed,  Qirouard  and 
Davies,  JJ.,  dissenting.  Can.  Nor.  Rw,  Co. 
Y.  Rohinson  (1910),  30  C.  L.  T  741,  43  S. 
C.  R.  387. 

Dominion  Railway  Act,  1903 — Vali- 
dity of  by-law  made  under  Dominion  Rail- 
way Act  of  1888  —  Conditions  limiting  Ua- 
biUty  —  Notice  of  loss  of  goods  —  Privity 
of  contract  between  shipper  and  second  car- 
rier."] — Plaintiffs  shipped  11  cases  of  goods 


to  Winnipeg,  via  D.  company,  which  carried 
them  to  St.  John,  N.B.,  where  they  were  de 
livered  to  defendants.  Three  cases  were  lost 
in  transportation  by  defendants:  —  HsM. 
that  the  direction  by  plaintiffs  to  the  D. 
company  to  ship  by  defendant  company  ood- 
stituted  the  D.  company  plaintiffs'  agent  to 
enter  into  a  new  contract  with  defendants, 
and  that  plaintiffs  are  entitled  to  sue  defend- 
ants for  the  loss.  The  condition  in  de- 
fendants* contract  limiting  liability  cannot 
avail  as  this  clause  of  the  contract  had  not 
been  approved  of  by  the  Railway  Board 
when  it  was  made.  Its  subsequent  validation 
does  not  help  defendants.  Judgment  for 
plaintiffs.  Mackenzie  v.  C.  P.  J?.,  7  E.  L. 
R.  20. 

Failure  to  f  nliU  contraot  —  InevitahU 
accident.] — ^A  railway  company  who  engagf 
to  furnish  a  complete  cargo  for  the  loading 
of  ships  and  to  make  up  the  freight  repre- 
senting any  part  which  may  be  lacking,  are 
relieved  of  their  obligation,  on  the  gronnd  of 
inevitable  accident,  when  a  bridge  formini; 
part  of  their  line  is  destroyed  by  a  forest 
fire  in  such  a  way  that  they  find  it  impos- 
sible to  transport  the  cargo  to  fill  the  TeaseL 
Fumess,  Withy  d  Co.  v.  Oreat  Northern  Rw. 
Co.,  32  Que.  S.  C.  121. 

Injnrj  in  transit  —  Evidence  —  Con- 
dition limiting  liability  —  Authorisation  by 
Board  —  Owner's  risk  —  Negligence.] — In 
an  action  against  a  carrier  for  damage  to 
goods  in  transit,  it  must  be  proved  that  the 
goods  were  undamaged  when  delivered  to  the 
carrier. — 2.  When  goods  are  shipped  by  rail 
under  a  contract  limiting  liability  (approved 
by  the  Board  of  RaDway  Commissioners), 
and  providing  for  transport  at  owner's  risk, 
the  railway  company  are  not  liable  for  dam- 
age to  such  goods  unless  it  be  proved  that 
such  damage  is  the  result  of  negligence  on 
the  part  of  the  company.  Mason  d  Riseh 
Piano  Co.  v.  Can.  Pac.  Rw.  Co.^  8  W.  L. 
R.  951.  1  Sask.  L.  R.  213,  8  Can.  By.  Cbs. 
369. 

Injury  to  animal  in  transportatioB 

— Special  contract  of  carriage  —  Neoeadty 
for  pleading  —  Approval  of  form  of  contract 
by  Board  of  Railway  Commissioners  —  Ab- 
sence of  notice  provided  for  in  contract  — 
Limitation  of  amount  of  damages  —  Rail- 
way Act,  R.  S.  C.  1906  c.  37,  s.  284  (7)— 
Validity  of  contract  —  Negligence — Payment 
of  proportionate  sum  in  case  of  injuiy  — 
Time  and  place  for  giving  notice  —  Waiver 
of  notice  —  New  evidence  on  appeal.  Mercer 
V.  Can.  Pac.  Rw.  Co.,  12  O.  W.  R.  1212. 

Injury  to  Koods  in  transit  —  Contract 
— Condition  requiring  notice  of  claim  for 
damage  —  Railway  Act,  190S,  f .  214^  ».-«.  ^ 
«.  275  —  Negligence  —  Railway  Commis- 
sioners.]— A  condition  in  a  shipping  WD  pro- 
viding that  there  should  be  no  claim  for 
damage  to  goods  shipped  over  a  railway  ud- 
less  notice  in  writing  and  the  particolaxs  of 
the  claim  are  given  within  36  bonis  after 
delivery,  if  it  has  been  approved  by  order 
or  regulation  of  the  Board  of  Railway  Com- 
missioners of  Canada  under  s.  275  of  the 
Railway  Act,  1903,  is  binding  upon  the  ship- 
per, even  if  negligence  on  the  part  of  the 
railway  company  is  proved,  notwithstandiDg 
the  language  of  s.-s.  3  of  s.  214  of  the  Act, 
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enacting  that,  **  subject  to  the  Act,"  the  com- 
pany shall  not  be  relieved  from  an  action 
by  any  notice,  condition,  or  declaration,  if 
the  damage  arises  from  any  negligence  or 
omission  of  the  company  or  of  its  servants, 
as  both  sections  of  the  Act  must  be  read 
together.  Grand  Trunk  Ru>,  Co,  v.  McMillan, 
16  S.  C.  B.  543.  and  Mason  y.  Grand  Trunk 
Rw.  Co.,  37  U.  O.  B.  163.  followed.  Hay- 
ward  V.  Can,  North.  Rw.  Co.,  4  W.  L.  R. 
299,  16  Man.  L.  R.  158. 

Idability  for  acta  of  employees.]  -^ 

Notwithstanding  any  condition  to  the  con- 
trary in  its  bills  of  lading,  a  railway  com- 
pany is  liable  for  the  tortious  acts  of  its 
employees  when  they  result  in  damage  to  the 
shipper.  Hovey  Co.  v.  Can,  Poo.  Rw.  Co. 
(1910),  17  R.  de  J.  178. 

liability  for  loss  —  Dog  —  Common 
carriers  J] — The  defendants  are,  by  the  Rail- 
way Act,  51  V.  c.  29  (D.),  common  carriers 
of  animals  of  all  kinds;  and  in  this  case 
were  held  liable  for  the  loss  of  a  dog  which 
waa  received  by  them  for  carriage  by  their 
railway  and  was  not  delivered  to  the  plaintiff 
in  accordance  with  the  contract  made  with 
him.  Distinction  between  the  English  and 
Canadian  Railway  Acts  pointed  out.  McCor- 
mack  y.  Grand  Trunk  Rw,  Co.,  24  G.  L.  T. 
13,  6  O.  L.  R.  577.  2  O.  W.  R.  1063. 

Inability  for  loss  —  Place  of  delivery — 
Connecting  lines.  Parker  v.  Grand  Trunk 
Rto,  Co.,  3  O.  W.  R.  651. 

Itive  stock  —  Special  contract  limiting 
Uahmty  —  Collision  —  Contravention  of 
hordes  Day  Act  —  Action  in  tort  —  NegU- 
genoe  —  Proximate  cause  —  XJnlaujful  cor- 
porate act  of  railway  company.]  —  The 
plaintiff  shipped  goods,  including  horses,  by 
the  defendants'  line,  and  signed  a  special 
contract  providing  that  the  defendants  should 
not  be  liable  for  any  loss  or  damages  in 
respect  of  the  live  stock  by  reason  of  injury 
except  such  aa  might  arise  from  a  collision, 
and  should  in  no  case  be  responsible  for  any 
amonnt  exceeding  certain  small  snma  named. 
The  plaintiff  accompanied  his  goods,  and  the 
train  was  lawfully  proceeding  on  a  Sunday, 
notwithstanding  the  Lord's  Day  Act,  when 
a  collision  occurred  with  one  of  the  defend- 
ants* trains,  which  was  being  run  unlawfully 
because  in  contravention  of  that  Act.  and 
some  of  the  horses  and  other  goods  of  the 
plaintiff*  were  destroyed  or  damaged.  The 
plaintiff  sued  in  tort  for  the  amount  of  his 
loss,  claiming  much  more  than  the  limited 
amounts  stated  in  the  special  contract.  The 
defendants  set  up  the  special  contract : — 
Held,  that  the  provision  of  the  contract  limit- 
ing ttie  liability  of  the  defendants  in  the 
case  of  a  collision  to  a  stated  sum  did  not 
sustain  the  defence,  because  that  provision 
must  be  taken  not  to  have  contemplated  a 
collision  occurring  by  reason  of  the  breach 
of  a  statute  distinctly  prohibiting  and  making 
unlawful  the  act  which  caused  the  collision. 
It  was  not  a  case  of  negligence  at  all,  but  a 
case  of  wilful  contravention  of  a  prohibitive 
statute.  The  unlawful  act  must  be  looked 
upon  as  a  corporate  act  of  the  defendants; 
and  an  unlawful  corporate  act  occasioning 
a  collision  must  be  taken  to  have  been  ex- 
cluded by  implication  of  law  from  the  clause 


limiting  the  defendants*  liability.  The  ques- 
tion whether  the  unlawful  running  of  the 
train  was  the  proximate  cause  of  the  colli- 
sion was  not  open,  the  defendants  having 
admitted  that  they  were  operating  the  train 
in  contravention  of  the  Ix>rd*8  Day  Act. — 
Judgment  of  Sifton^  C.J.,  upon  a  stated  case, 
in  favour  of  the  plaintiff,  aflSrmed;  Stuart, 
J.,  dissenting.  Rise  v.  Can.  Pac,  Rw.  Co. 
(1910).  14  W.  L.  R.  635. 

Loss  —  Negligence  —  BiU  of  lading  — 
Condition  exempting  from  liability — Weight 
of  grain  —  Certificate  of  weighmaster  — 
Weights  and  Measures  Act  —  Endorsement 
of  bill  —  Action  for  loss.} — When  it  clearly 
appears  that  the  loss  of  goods  shipped  by 
railway  must  have  been  caused  by  the  negli- 
gence or  omission  of  the  railway  company  or 
their  servants,  the  company  are  precluded 
by  8.-S.  3  of  s.  2i6  of  the  Railway  Act,  1888, 
from  relying  on  a  condition  of  the  bill  of 
lading  exempting  them  from  liability  for  any 
deficiency  in  weight  or  measurement.  Mc- 
Millan V.  Grand  Trunk  Rw,  Co.,  16  S.  C.  R. 
543,  followed.  The  certificate  of  a  weigh- 
master under  s.  9  of  the  Manitoba  Grain 
Act,  1900,  being  only  prima  facie  evidence 
of  the  weight  of  grain  in  a  car,  may  be  re- 
butted. The  endorsement  of  a  bill  of  lading 
to  a  bank  for  collection,  though  it  passes  the 
property  in  the  goods,  does  not  prevent  the 
shipper  from  bringing  an  action  in  respect  of 
the  loss  of  the  goods,  if  he  still  has  an  inter- 
est in  them.  Section  21  of  the  Weights  and 
Measures  Act,  R.  S.  C.  c.  104,  does  not  apply 
to  a  contract  for  canning  wheat  by  the 
carload,  although  the  number  of  bushels  in 
the  car  had  been  ascertained  by  bag  measure- 
ment. Ferris  v.  Can,  North.  Rw.  Co.,  15 
Man.  L.  R.  134.  1  W.  L.  R.  177. 

Loss  —  Negligence  —  Contract  limiting 
liability  —  Findings  of  jury  —  Recovery  of 
amount  fixed  by  contract  —  Costs.  Costello 
V.  Grand  Trunk  Rw,  Co.,  7  O.  W.  R.  846. 

Loss  —  Value  —  Freight  —  Consignees 
— Right  of  action  —  Negligence.] — ^The  value 
at  the  place  of  destination  of  goods  destroyed 
in  a  railway  accident,  is  presumed  to  include 
the  freight  on  the  goods;  and  where  a  rail- 
way company  is  condemned  to  pay  the  value 
of  the  goods  destroyed,  the  freight  will  be 
deducted  from  the  amount  of  the  value  at 
place  of  destination.  —  2.  The  consignors, 
though  not  the  owners,  have  a  right  of  action 
ajrainst  the  railway  company  for  the  value 
of  pergonal  effects  and  wearing  apparel  de- 
stroyed in  a  railway  accident,  when  the  same 
are  destroyed  throuph  the  company's  negli- 
gence, the  consignors  being  responsible  as  de- 
positaries to  the  owners  for  the  value  of  such 
wearing  apparel  and  effects :  C.  C,  Art.  1808. 
— 3.  Where  effects  salved  are  allowed  by  the 
consignors  to  remain  in  the  defendant  com- 
pany's possession,  and  are  partly  destroyed 
by  rats,  the  company  will  not  be  held  liable 
for  such  destruction  where  it  is  not  proved 
that  the  loss  occurred  through  the  fault  or 
negligence  of  the  defendant.  Rosenbloom  v. 
Grand  Trunk  Rw,  Co.,  16  Que.  S.  C  360. 

Loss  by  fire  —  Negligence  —  Just  and 
reasonable  condition  —  Notice.] — ^Although 
the  statute  law  of  Canada  prevents  a  railway 
company  from  relieving  itself  from  liability 
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for  damage  caused  by  fire  arising  from  any 
negligence  or  omission  of  it  or  its  servants, 
still  such  a  condition,  when  the  damage 
arises  otherwise  than  from  any  negligence 
or  omission  of  the  company  or  its  servants, 
is  valid,  and  there  is  no  law  in  Canada  re- 
quiring that  such  a  condition  shall  be  just 
and  reasonable.  The  goods  arrived  on  the 
21st  April;  notice  of  their  arrival  was  given 
to  the  owner  on  the  same  day,  and  they 
were  destroyed  on  the  26th : — Held^  on  the 
evidence,  that  the  notice  was  sufficient,  and 
that  the  owner  had  a  reasonable  time  within 
which  to  remove  them,  and  not  having  done 
so,  the  defendants  were  not  liable.  McMorrin 
V.  Can,  Pac,  Rw,  Co,,  21  C.  L.  T.  292.  1 
O.  L.  B.  561. 

Iioss  of  boxes  shipped  —  Condition  of 
contract  —  Jfecesaity  for  notice  of  loss.] — 
One  of  the  conditions  of  a  railway  bill  was 
that  there  shall  be  "no  claim  for  damage  for 
loss  of  or  detention  of  or  injury  or  damage 
to  any  goods  for  which  the  company  is  ac- 
countable, unless  and  until  notice  in  writing 
and  the  particulars  of  the  claim  of  said  loss, 
damage,  or  detention,  are  given  to  the  station 
freight  agent  at  or  nearest  to  the  place  of 
delivery  within  thirty-six  hours  after  the 
goods  in  respect  of  which  said  claim  is  made, 
or  such  portion  of  them  as  are  not  lost,  are 
delivered."  Two  boxes  of  blankets  shipped 
by  the  plaintiff  were  re-shipped  by  the  rail- 
way to  the  original  place  of  shipment,  ai^d 
an  advice  note  of  their  arrival  sent  to  the 
plaintiff,  which  stated  that  there  was  "  one 
box  short:" — Held,  that  under  the  terms  of 
the  condition  the  box  could  not  be  said  to 
be  *'  lost,"  and  notice  in  writing  by  the  plain- 
tiff to  the  defendants,  within  36  hours  of  the 
receipt  of  the  advice  note,  of  the  loss  of  the 
box,  was  not  essential  to  entitle  the  plaintiff 
to  recover  its  value,  Sheppard  v.  Can,  Pac, 
Rw,  Co,,  16  O.  U  R.  259,  11  O.  W.  R.  697. 


Iion  or  damage  in  transit  —  Contract 
limiting  liability  —  **  Brittle  and  fragile  ob- 
jects "  —  Proof  of  damage,] — Common  car- 
riers, as  the  insurers  of  the  goods  intrusted 
to  them,  are  liable  for  loss  of  and  damage  to 
them.  Stipulations  in  contracts  for  the  car- 
riage of  goods  and  in  bills  of  lading,  exempt- 
ing the  carrier  from  liability  in  certain  cases, 
are  construed  strictly. — Wooden  cheese  boxes 
do  not  come  under  the  description,  in  such  a 
stipulation,  of  "brittle  and  fragile  objects," 
especially  when  it  appears  at  the  end  of  a 
long  enumeration  of  objects  wholly  dissimilar. 
Supposing,  however,  the  clause  to  apply,  the 
carrier  would  still  be  liable  for  damage  proved 
to  be  caused  by  his  fault,  and  such  fault  is 
established,  as  to  one  shipment  of  cheese  in 
wooden  boxes,  by  shewing  that  11  per  cent, 
of  the  boxes  were  damaged,  with  the  addi- 
tional proof  that  the  average  number  dam- 
aged, in  ordinary  shipments  in  the  cheese 
trade,  is  only  5  per  cent.  Alexander  v.  Can. 
Pac,  Rw,  Co.,  33  Que.  S.  C.  438;  8  Can. 
Ry.  Cas.  406. 

Iioss  irhlle  in  possession  of  inter- 
mediate carrier  —  Terms  of  contract,] — 
Plaintiffs  made  an  arrangement  with  the 
Grand  Trunk  to  ship  a  car  of  tools  from  K. 
to  S.,  via  defendants'  line  of  railway  to  Port 
Arthur,  thence  by  Northern  Navigation  Co. 
and  Grand  Trunk  to  S.  The  defendants 
carried  the  car  to  Port  Arthur  and  delivered 


it  to  the  Navigation  Company,  whose  steamer 
on  which  the  tools  were  shipped  was  wrecked 
and  the  tools  lost: — Held,  that  defendants 
by  delivery  to  the  Navigation  Co.  had  per- 
formed their  contract.  On  appeal,  action 
dismissed.  Jenckes  v.  Can.  North,  (1909), 
14  O.  W.  R.  307. 

liost  luKKage  —  No  proof  of  negligence 
— Right  of  action  in  passenger,  not  in  order 
of  contents  of  luggage  —  Personal  luggage^ 
of  passenger  —  No  right  to  recover  property 
of  others,] — Action  to  recover  the  valne  of 
lost  luggage: — Held,  that  the  plaintiff  was 
only  entitled  to  have  her  personal  baggage 
carried  and  could  not  recover  for  her  hus- 
band's clothing,  household  effects  and  articles 
belonging  to  her  daughter  in  Germany.  Tlie 
officials  of  the  defendants  could  not  infer 
from  knowing  that  the  plaintiffs  were  immi- 
grants that  their  possessions  contained  goods 
other  than  personal  baggage.  CaUon  t.  Can. 
North,,  11  W.  L.  R.  341. 

Iing^gage  —  Commercial  samples.] — Plain- 
tiifs  sent  their  traveller  to  Alberta  by  de- 
fendants' railway.  His  trunks  were  delayed 
ten  days  through  neglect  of  defendants'  ser- 
vants, damages  were  allowed  for  loss  of  time, 
proportion  of  return  expenses,  and  special 
damages  for  loss  of  profits  during  the  ten 
days.  Chapman  v.  Can.  North.,  12  O.  W. 
R.  1035. 

Bfisdelivery  —  New  contract  —  Breach 
— Negligence.  Armstrong  v.  Michigan  Cen- 
tral Rw,  Co.,  1  O.  W.  R.  714. 

NegliKenoe  —  Loss  of  horses  —  Special 
contract  exempting  carriers  from  liability — 
Construction  —  Exclusion  of  negligence  — 
Findings  of  jury  —  Proximate  cause  of  loss 
— Avoidance  of  loss  by  reasonable  care  of 
plaintiff  —  Finding  against  evidence — New 
trial.  Booth  v.  Can.  Pac.  Rtc.  Co.,  1  O.  W. 
R.  593. 

NeKlis^iUM  —  Loss  of  trunk  of  valuable 
merchandise  —r  Liability  of  railway  —  E^ 
press  company* s  limitation  of  SpO.]  —  A 
manufacturers'  agent  and  commission  mer- 
chant brought  action  to  recover  $3,500  for  a 
trunk  of  valuable  merchandise  alleged  to 
have  been  destroyed  by  the  negligence  of  the 
defendant  company  while  in  transit  on  their 
line.  Defendants  alleged  that  the  goods  had 
not  been  entrusted  to  them,  but  to  the  Do- 
minion Express  Co.,  for  whom  they  wen 
carrying  them,  and  who  made  it  a  condition 
of  their  receiving  the  goods  that  they  should 
not  be  liable  beyond  $50.  and  the  defendants 
claimed  the  benefit  of  this  condition  and  paid 
$50  into  Court.— At  trial  Riddell,  J.,  AeM 
(14  O.  W.  R.  752,  19  O.  L.  R.  510).  that 
an  action  for  the  loss  of  goods  will  lie  against 
the  railway  company,  and  that  they  afe  not 
entitled  to  claim  the  limitation  of  the  ex- 
press company.  Judgment  for  plaintiff  for 
1C,000  francs  and  costs. — Court  of  Appeal 
affirmed  above  judgment.  Allen  v.  Can,  Psc. 
Rw,  Co.  (1910),  16  O.  W.  R.  512,  21  0.  L. 
R.  416.  1  O.  W.  N.  897.  10  Can.  By.  CSm. 
424. 

If  eslisence  in  delivery — Delay  in  noti- 
fication of  arrival  of  perishable  fruit— Con- 
signed to  defendants  by  another  rmUway^ 
Liability  of  defendants  —  Damage*,] — ^Plaui- 
tiff  brought  action  to  recover  $658.06  damafes 
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for  loss  of  a  carload  of  pineapples  while  in 
transit  from  New  York  to  Ottawa,  alleged  to 
have  been  spoiled  through  defendants'  delay 
in  delivery.  At  the  trial  the  action  was  dis- 
missed on  the  ground  that  defendants  were 
not  the  proper  parties  to  be  sued  for  the  loss. 
— Divisional  Court  heldf  that  upon  delivery 
of  the  car  of  pines  to  the  defendants  by  the 
original  railroad,  the  defendants  came  under 
an  obligation  to  the  plaintiffs  as  consignees 
(the  purchaser  of  the  fruit)  whether  by  con- 
tract or  as  conmion  carriers  to  carry  the  car 
to  its  destination: — That  they  received  it 
either  as  common  carriers  or  as  under  a  new 
contract  conformable  to  the  terms  of  the  origi- 
nal carriers'  bill  of  lading,  and  in  either 
aspect,  were  liable  for  negligence  in  handling 
the  car  or  in  the  lack  of  due  diligence  in  giv- 
ing notice  of  its  arrival. — That  the  delay  in 
notifying  plaintiff  was  excessive,  under  the 
circumstances,  and  warranted  plaintiff's  claim 
for  damages  against  the  railroad. — That  th€ 
want  of  privity  of  contract  successfully 
pleaded  at  trial  was  no  defence. — Judgment 
for  plaintiff  for  $303  as  a  proper  estimate  of 
damages  suffered  by  plaintiff,  with  costs  of 
action  and  appeal.  Corby  v.  Orand  Trunk 
Ru>.  Co.  (1911),  18  O.  W.  R.  766,  2  O.  W.  N. 
793. 

KeKlisence  in  delivery  —  Terms  of 
contract  of  thipment.] — Plaintiff  shipped  a 
car  load  of  beans  from  Ridgetown  to  Mont- 
real. Through  the  negligence  of  the  yard 
master  at  Montreal  the  defendants  unreason- 
ably delayed  delivery  of  the  beans  and  plain- 
tiff suffered  damages  to  extent  of  $313.13. 
Defendants  pleaded  the  terms  of  the  shipping 
bill  as  a  bar  to  the  plaintiff's  action.  At 
trial  Teetzel.  J.,  dismissed  the  action  with- 
out costs.  Divisional  Court  held,  that  effect 
must  be  given  to  the  contract,  and  as  plain- 
tiff had  failed  to  give  the  required  notice  in 
writing  the  appeal  should  be  dismissed,  but 
without  costs,  as  defendants  had  been  guilty 
of  negligence.  Judgment  of  Teetzel,  J.,  15 
O.  W.  R.  101.  20  O.  L.  R.  285,  affirmed. 
yetoman  v.  Pere  Marquette  Rw.  Co.  and 
Orand  Trunk  Rw.  Co,  (1910).  15  O-  W.  R. 
845,  21  O.  L.  R.  72. 

Pasaenser'a  Iuks^k®  —  Negligence  — 
Lo88  —  lAahility.] — Plaintiff  while  travel- 
ling over  defendants'  railway  lost  a  trunk 
in  which  there  were  certain  clothes  and  some 
money: — Held,  that  on  the  evidence  these 
clothes  and  the  money  were  in  the  trunk 
when  the  plaintiff  commenced  his  journey, 
and  as  defendants  had  negligently  given  the 
trunk  up  to  some  other  party  than  plaintiff, 
they  are  liable.  Macintosh  v.  Cape  Breton, 
7  B.  L.  R.  142. 

Perishable  KOods  —  Delay  in  transpor- 
tation and  want  of  ventilation  in  car  —  Ab- 
gcnce  of  evidence  as  to  condition  when 
shipped  —  Bill  of  lading  —  Condition  limit- 
ing liahility  —  Form  approved  by  Board  of 
Railway  Commissioners  —  Dominion  Rail- 
way Acty  s.  284  —  No  route  being  desig- 
nated, carriers  choosing  longer  route — Shorter 
route  used  in  previous  shipments  —  "  Delay  " 
— Notice  in  writing  not  given  in  time  — 
Waiver  —  Authority  of  station  agent  — 
Estoppel  —  Pleading  —  Amendment.]  — 
Action  for  damages  for  negligence  in  carry- 
ing plaintiff^s  produce  shipped  by  defendants' 
line.    Plaintiffs  for  some  time  had  been  ship- 


ping similar  produce  over  defendants'  line 
and  C.  N.  R.  to  Saskatoon.  The  shipping 
bill  in  this  instance  did  not  indicate  any 
particular  way.  Defendants  without  advis- 
ing plaintiffs  sent  this  perishable  produce  to 
Saskatoon  over  their  own  line,  causing  con- 
siderable delay: — Held,  negligence  under  s. 
284  above.  —  Held,  that  defendants  are 
estopped  from  raising  defence  of  want  of 
notice  of  damage.  Judgment  for  plaintiffs. 
Vernon  v.  Can,  Pac.  (1909),  12  W.  L.  R. 
445. 

Shipping  bill  —  Bill  of  lading  —  Con- 
dition requiring  insurance  —  Breach  of  • — 
Loss  of  goods  —  Negligence.] — Under  s.  246 
of  the  I>ominion  Railway  Act,  a  railway 
company  is  precluded  from  setting  up  a  con- 
dition endorsed  on  a  bill  of  lading  relieving 
the  company  from  liability  for  damage  sus- 
tained to  goods  whilst  in  transit,  where  dam- 
age is  occasioned  through  negligence.  C6n- 
signors,  by  their  own  shipping  bill,  agreed 
to  insure  the  goods  to  be  shipped,  the  rail- 
way company  being  thereby  subrogated  to 
consignors'  rights  in  case  of  loss,  and  a 
condition  of  a  bill  of  lading  given  by  the 
railway  company  on  the  shipment  of  goods, 
required  the  consignors  to  effect  an  insur- 
ance thereon,  which  in  case  of  loss  or  dam- 
age, the  company  were  to  have  the  benefit  of : 
— Held,  affirming  the  judgment  of  Meredith, 
J.,  5  O.  L.  R.  742,  23  C.  L.  T.  226,  2  O.  W. 
R.  328.  472.  that  the  contract  being  one  for 
exemption  from  total  liability,  even  where, 
as  here,  the  damage  to  the  goods  was  occa- 
sioned by  negligence,  the  defendants  were 
precluded,  under  the  above  section,  from  set- 
ting up  the  breach  of  such  condition  as  afore- 
said as  a  ground  of  relief  from  liability. 
Vogel  V.  Orand  Trunk  Rw.  Co.,  11  S.  C.  R. 
612,  followed.  Robertson  v.  Orand  Trunk 
Rw.  Co.,  24  S.  O.  R.  611.  distinguished.  iSft. 
Mary's  Creamery  Co.  v.  Orand  Trunk  Rw. 
Co.,  24  C.  L.  T.  332,  8  O.  L.  R.  1.  3  O.  W. 
R.  472. 

Speeial  contract  limitiBS  liability 

Approval  of  form  of  contract  by  Board  of 
Railway  Commissioners  on  same  day  as  con- 
tract made  —  Judicial  proceeding  —  Fraction 
of  day.  Buskey  v.  Can,  Pac.  Rw,  Co.,  6 
O.  W.  R.  698.  11  O.  L.  R.  1. 

"  Switehing  obargea  "—Right  to  eatact,'\ 
—-Action  by  Grand  Trunk  Rw.  Co.  to  recover 
$298  for  "  switching  charges  "  in  transferring 
to  the  Can.  Pacific  Rw.  Co.,  certain  cars  of 
lumber  received  from  defendants. — Divisional 
Coort  held,  that  defendants'  contract  did  not 
entitle  them  to  have  the  cars  delivered  at  their 
yards  without  paying  anything  beyond  the 
freight  charges  for  the  carriage  of  the  lumber 
from  the  point  of  shipment  to  Toronto,  and 
that  the  contract  was  completed  when  the 
cars  reached  their  freight  terminals  at  To- 
ronto, and  no  duty  rested  on  them  to  carry 
or  to  have  carried  beyond  their  line  and  over 
another  line  to  the  defendants'  yard  except  as 
agents  for  and  on  behalf  of  the  defendants: 
That  the  right  to  exact  the  switching  charges 
depended  not  upon  the  right  of  the  plaintiff 
to  exact  them,  but  upon  the  right  of  the  Can. 
Pac.  Rw.  Co.  so  to  do,  and  The  Canada 
Oaeette  of  Dec.  3rd,  1904,  shewed  that  they 
were  entitled  to  have  charged  a  much  larger 
toll  than  was  exacted.  Judgment  for  the 
plaintiffs    with    costs.      Can,    Manufacturers 
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Amoc,  v.  Can,  Freight  Assoc.  (1907),  7  Can. 
Ry.  Cas.  302,  approved.  Chrand  Trunk  Rw. 
Co.  V.  Laidlaw  Lumber  Co.  (1911).  18  O.  W. 
R.  340;  2  O.  W.  N.  548. 

Termiaation  of  transit    —     Common 
carriers  —  Warehousemen  —  Conditions  — 
Negligence  —  Railxoay  Act  —  Discharge  of 
goods  —  Judicature  Ordinance.'l  —  The  de- 
fendant company  between  the  30th  April  and 
the  4th  May   received   goods    at    Winnipeg 
from  the  plaintiffs  for  carriage.     The  goods 
were  addressed  to  the  plaintiffs,  in  some  in- 
stances, **  Prince  Albert."  in  others,  "  Prince 
Albert,  via  Qu'Appelle."  in  others,  "Prince 
Albert,  Qu'Appelle,"  in  others,  "  Duck  Lake, 
Qu'Appelle,"   in   others.   "  C/o   George  Han- 
well,    Qu'Appelle."      Of    the    places   named, 
only  Qu'Appelle  was  a  station  on  the  com- 
pany's line.     The  goods  were  destroyed  by 
fire  about  noon,  on  the  13th  May.    They  had 
arrived  at  Qu'Appelle  from  day  to  day  be- 
tween the  5th  and  noon  of  the  12th  May, 
and  were  apparently  on  the  same  days  put 
in  the  company's  freight  sheds.     The  plain- 
tiff's agent  at  Qu'Appelle  was  aware  each 
day  of  the  arrival  of  the  goods : — Held,  fol- 
lowing Mayer  v.  Grand  Trunk  Rw.  Co.,  31 
C.  P.  248,  that  the  company's  duties  as  com- 
mon carriers  had  ceased  before  the  fire,  and 
that    they    were   liable,    if   at   all,    only    as 
warehousemen.     The  shipping  note  was  en- 
dorsed with  conditions  to  the  following  effect : 

3.  That  the  company  should  not  be  liable  for 
damages  occasioned  by  fire.  5.  That  the 
company  should  not  be  liable  for  any  goods 
left  until  called  for  or  to  order,  and  ware- 
housed for  the  convenience  of  the  owner, 
etc.  10.  That  all  goods  addressed  to  con- 
signees at  a  point  beyond  the  places  where 
the  company  had  stations,  and  respecting 
which  no  directions  were  received  at  those 
stations,  should  be  forwarded  to  their  des- 
tination by  public  carrier  or  otherwise  as 
opportunity  offered,  without  any  claim  for 
delay  against  the  company,  etc.  Per  Richard- 
son, J. — The  goods  having  reached  Qu'Ap- 
pelle, conditions  3  and  5  applied  and  pro- 
tected the  company.  Per  Wetmore,  J. — The 
Consolidated  Railway  Act,  1879,  s.  25,  s.-s. 

4.  did  not  prevent  an  agreement  being  made 
that  when  the  goods  should  reach  the  point 
on    the    company's    railway    to    which    they 
were  to  be  carried,  a  certain  act  or  dealing 
with  the  goods  by  the  company  should  con- 
stitute a  discharge  of  the  goods  within  the 
meaning  of  the  (Statute,  and  that  thereupon 
the    character    of    the    company    should    be 
changed   from    that   of  common   carriers   to 
that  of  warehousemen,  and   that  conditions 
5    and    10    constituted    such    an    agreement. 
Per  McGuire,  J. — Independently  of  the  con- 
ditions, the  company  were  not  liable  even  as 
warehousemen ;    the  company   in   this   capa- 
city being  bound  to  use  only  ordinary  care, 
and    there    was    no    evidence    of    negligence. 
Per    curiam. — That    the   Consolidated    Rail- 
way Act,  1879,  B.  27,  s.-s.  1.  applies  to  an 
action  charging  the  company  with  negligence 
as  warehousemen,  and  therefore,  the  action, 
not     having    been    commenced    within     six 
months,  was  barred.    Per  Wetmore  and  Mc- 
Guire, JJ. — ^The  Consolidated  Railway  Act, 
1879,  s.  25,  s.-s.  4,  applies  only  to  receiving, 
transporting,  and  discharging.     It  being  con- 
tended that  the  jury  having  found  that  the 
company  had  not  performed  its  contract  by 
delivery  of  the  goods,   the  Court  could  not 


find  that  the  character  of  the  defendant 
company  had  been  changed  from  that  of 
common  carriers  to  that  of  warehonaemen, 
on  the  ground  that  the  effect  would  be  to 
draw  an  inference  of  fact  inconsistent  with 
the  finding  of  the  jury,  which  is  not  per- 
missible under  Judicature  Ordinance,  1880. 
s.  331  :^/>cr  Wetmore,  J. — The  section  re- 
fers to  inferences  of  fact  inconsistent  with 
the  finding  of  the  jury,  when  such  finding 
is  within  the  province  of  the  juiy.  Walters 
V.  Can.  Pac.  Rw,  Co.,  1  Terr.  L.  B.  88. 

Tolls — By-law  fixing  rates — NonrapprowA 
hy   Oovemor  in   council — Reasonableness  of 
rate — Amendment  to  raise  question  —  2ieu> 
trial.'\ — ^To   an   action   by   the   liquidator  of 
the   Canada   Coal   and     Railway     Company 
Limited,  to  recover  an  amount  claimed  from 
the  defendants  for  car  rental,  etc.,  the  de- 
fendants pleaded,  by  way  of  offset,  a  claim 
for   repayment   of  overcharges   for  the  car- 
riage of  coal  madp  by  the  company  in  liqui- 
dation.    The  evi(ience  shewed  that  the  Jog- 
gins  Railway  Company,  predecessors  in  title 
of   the   Canada   company,    passed   a    by-law 
which    was    approved    by    the    Governor  in 
council,  fixing  the  rate  per  ton  for  the  car- 
riage of  coal  over  their  line,  and   that  the 
Canada  company  subsequently  passed  a  bv- 
law    increasing   the   rate,   and    that    the  de- 
fendants were  charged  tolls  as  fixed  by  the 
latter  by-law,  although  it  had  never  received 
the  sanction  of  the  Governor  in  council,  and 
they  claimed  the  difference  between  the  two 
amounts  :—HcW,  that  the  by-law  passed  by 
the    Joggins   company    relating   to   the   tolls 
to  be  taken  by  that  company,  was  not  a  re- 
gulation affecting  the  roa^and  running  with 
the  property,  and  was  not  binding  upon  their 
successors    in    title.— HeW,    also,    that    the 
Canada  company  were  not  liable  to  refund 
moneys   paid   to    them   for   the   carriage  of 
goods,  simply  because  they  had  failed  to  se- 
cure the  approval  of  the  Governor  in  conndl 
to  the  by-law  fixing  the  rates.— fl^cW,  never- 
theless, that  the  trial  Judge  should  have  al- 
lowed an  amendment  applied  for  on  the  trial, 
intended   to   raise   the  question   of  the  rea- 
sonableness of  the  rates  taken,  and  that  the 
appeal    must    be   allowed   and   a    new   trial 
ordered  on  this  ground.     Rodger  v.  Minudie 
Coal  Co.,  42  N.  S.  R.  210,  4  E.  U  R  255. 


7.  Construction   op  Railway. 

Branch  lines — Canadian  Pacific  RaOway 
Company's  charter — Contract — lAmitation  of 
time — "Lay  out,**  **construct"  **acquirt^ — 
'^Territory  of  Dominion**  —  Railway  Act, 
190S.]— The  charter  of  the  Canadian  Pacific 
Railway  Company,  44  V.  c.  1  (D.),  and 
schedules  thereto  appended,  imposes  limi- 
tations neither  as  to  time  nor  point  of  de- 
parture in  respect  of  the  construction  of 
branch  lines;  they  may  be  constructed  from 
any  point  of  the  main  line  of  the  Canadian 
Pacific  Railway  between  Callender  station 
and  the  Pacific  seaboard,  subject  merely  to 
the  existing  regulations  as  to  approval  of 
location,  plans,  etc.,  and  without  the  neces- 
sity for  any  further  legislation.  On  a  refer- 
ence concerning  an  application  to  the  Boud 
of  Railway  Commissioners  for  Canada  for 
the  approval  of  deviations  from  plans  of  a 
proposed    branch   line,   under  s.   43  of  the 
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Railway  Act.  1903.  it  is  competent  for  ob- 
jections as  to  the  expiration  or  limitation 
of  time  to  be  taken  by  the  Board,  of  its  own 
motion,  or  by  any  interested  party.  In  re 
Can  Pao.  Ry>> — 8udhury  Branchy  36  S.  C. 
R.  42. 

Injimetton  —  Interested  party  —  Public 
corporations — Franchises — Lapse  of  powers 
— **RaUfoay**  or  "tramway'* — Affreement  as 
to  local  territory — Invalidity — Public  policy 
— Work  for  general  advantage  of  Canada.l-^ 
An  agreement  by  a  corporation  to  abstain 
from  exercising  franchises  granted  for  the 
promotion  of  the  convenience  of  the  public 
is  invalid  as  being  contrary  to  public  policy, 
and  cannot  be  enforced  by  the  Courts.  Per 
Sedgewick  and  Killam,  JJ.  A  company  hav- 
ing power  to  construct  a  railway  within  the 
limits  of  a  municipality  has  not  such  an  in- 
terest in  the  municipal  highways  as  would 
entitle  it  to  an  injunction  prohibiting  an- 
other railway  company  from  constructing  a 
tramway  upon  such  highways  with  the  per^ 
mission  of  the  municipality  under  the  pro- 
visions of  Art.  479  of  the  Quebec  Municipal 
Code.  The  manicipality  has  power,  under 
the  provisions  of  the  Municipal  Code,  to 
authorise  the  construction  of  a  tramway  by 
an  existing  corporation,  notwithstanding  that 
such  corporation  has  allowed  its  powers  as 
to  the  construction  of  new  lines  to  lapse 
by  non-user  within  the  time  limited  in  its 
charter.  Per  Girouard  and  Da  vies.  J  J.  A 
railway  company  which  has  allowed  its  pow- 
ers as  to  construction  to  lapse  by  non-user 
within  the  time  limited  in  its  charter,  and 
which  does  not  own  a  railway  line  within 
the  limits  of  a  municipality  where  such  pow- 
ers were  granted,  has  no  interest  suflScient 
to  maintain  an  injunction  prohibiting  the 
construction  therein  of  another  railway  or 
tramway.  Where  a  company  subject  to  the 
Dominion  Railway  Act,  with  power  to  con- 
stract  railways  and  tramways,  has  allowed 
its  power  as  to  the  construction  of  new 
lines  to  lapse  by  non-user  within  the  time 
limited,  it  is  not  competent  for  it  to  enter 
into  an  agreement  with  a  municipality  for 
the  construction  of  a  tramway  within  the 
municipal  limits  under  the  provisions  of 
Art.  479  of  the  Quebec  Municipal  Code. 
Montreal  Park  d  Island  Rw.  Co,  v.  Chateau- 
guay  d  North.  Rw.  Co.,  24  C.  L.  T.  302.  35 
S.  C.  R.  48. 

HeeelTer  —  Authority  to  construct  por- 
tion of  line,} — ^The  Court  will  not  grant  to 
the  receiver  and  manager  of  a  railway,  au- 
thority to  proceed  with  the  construction  of 
a  small  portion  of  the  incomplete  part  of  the 
line  of  the  railway,  where  it  is  questionable 
whether  such  construction  will  be  of  any 
real  benefit  to  the  undertaking,  and  in  the 
face  of  the  opposition  of  bondholders  whose 
interest  ia  largely  in  excess  of  those  desiring 
it,  and  in  the  face  of  a  judgment  directing 
a  sale  of  the  road.  Ritchie  y.  Central  On- 
tario Rw.  Co.,  24  C.  L.  T.  340,  7  O.  L.  R. 
727,  3  O.  W.  R.  009. 

Stdlas— Construction  of  —  Cutting  down 
or  through  highway — Right  of  municipality 
to  enjoin — Leave  of  railway  commissioners 
— ^Necessity  for.  Innisfil  v.  Orand  Trunk 
Rw.  Co.,  6  O.  W.  R.  69. 

Time  for  oonstmotion  —  Interpreta- 
tion   of    statutes — Lap9e   of   powers — Rival 


company — Forfeiture  —  Waiver  —  Contract 
— Public  policy.} — Where  a  time  limit  for 
the  completion  of  a  work  is  enacted  by  a  sec^ 
tion  of  a  statute,  and  by  an  amending  Act 
the  term  of  years  prescribed  for  the  com- 
pletion of  the  work  is  extended,  by  a  section 
which  expressly  replaces  the  section  of  the 
original  Act.  the  term  fixed  by  the  substituted 
section  runs  from  the  coming  into  force  of 
the  original  Act.  and  not  of  the  amending 
Act.  2.  The  lapse  of  a  railway  company's 
construction  powers  does  not  divest  it  of 
interest  to  prevent  similar  construction  by 
a  rival  company,  if  it  had  once  utUised  its 
own  powers  of  construction  and  still  re- 
mained in  the  use  of  this  constructed  woric 
or  any  part  of  it.  3.  Forfeiture  of  franchise 
powers  by  a  railway  company,  for  non-com- 
pletion within  the  time  prescribed,  is  a  pre- 
rogative of  the  Crown,  which  may  be  waived, 
and  so  long  as  it  has  not  been  enforced,  it 
cannot  be  invoked  by  any  individual  or  other 
company  similarly  incorporated.  4.  A  rail- 
way which  has  been  declared  by  a  Dominion 
statute  to  be  a  work  for  the  general  advan- 
tage of  Canada,  is  subject  to  s.  89  of  the 
Railway  Act  of  Canada,  and  if  not  finished 
and  put  in  operation  within  7  years  from 
the  passing,  of  the  Act  giving  it  construction 
powers,  the  powers  cease  and  are  null  and 
void  as  respects  the  uncompleted  portion  of 
the  line.  5.  The  above  section  applies  to 
tramways  as  well  as  to  railways.  6.  A 
contract  between  two  railway  companies,  by 
which  they  mutually  undertake  not  to  con- 
struct lines  on  each  other's  territory,  is  not 
invalid  as  being  contrary  to  public  policy. 
Montreal  Park  d  Island  Rw,  Co.  v.  Chateau- 
guay  d  North,  Rw.  Co.,  13  Que.  K.  B.  256. 


8.   CONTBACTS  WITH   MUNICIFALITIES. 

Confirmation  by  statnte  —  By-law  — 
Permission  to  alter  grade  of  streets  and  con- 
struct subway — Injury  to  land  fronting  on 
streets — Construction  of  agreement  —  Work 
done  in  accordance  with — Board  of  Railioay 
Commissioners  —  Jurisdiction  —  Injunction 
— Interim  order  affirmed  on  appeal— Effect 
as  to  judgment  at  trial.} — For  many  years 
the  defendants,  by  agreement  with  the  cor- 
poration of  the  city  of  Winnipeg,  had  occu- 
pied a  portion  of  the  width  of  Point  Douglas 
avenue  in  that  city  with  the  tracks  of  their 
main  line.  In  1904  a  further  agreement 
was  made  between  the  corporation  and  the 
defendants,  and  ratified  by  the  legislature, 
whereby  the  defendants  obtained  the  right 
to  raise  the  grade  of  Point  Douglas  avenue 
or  of  any  part  thereof  to  a  height  not  ex- 
ceeding 10  feet  above  the  then  existing  grade, 
upon  certain  conditions :  —  Held,  that  the 
words  **or  of  any  part  thereof  related  to  a 
part  of  the  breadth  as  well  as  of  the  length 
of  the  avenue,  and  that  the  defendants  had 
a  ri,<i;ht  to  raise  the  grade  of  the  southerly 
45  feet  in  width  of  the  avenue,  leaving  21 
feet  at  its  original  height,  although  the  re- 
sult of  that  was  to  diminish  the  value  of 
the  plaintiff's  lots,  on  account  of  the  con- 
struction of  a  subway  alongside  of  them. — 
Held,  also,  that  an  order  of  the  Board  of 
Railway  Commissioners  granting  leave  to  the 
defendants  to  construct  such  subway  was 
valid  and  binding^  although  it  had  been  made 
ex  parte  and  in  ignorance  of  the  fact  that 
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the  plaintiff  had  previously  obtained  an  in- 
terim injunction  against  such  construction, 
the  plaintiff  having  made  no  application  to 
rescind  or  vary  the  order  as  he  might  have 
done. — Can.  Pac.  Rid,  Co,  v.  Orand  Trunk 
Rw,  Co,,  12  O.  L.  R.  320.  7  O.  W.  R.  814, 
followed.  The  interim  injunction  granted 
in  1905  had  been  affirmed  on  appeal  be- 
fore the  hearing  of  the  cause. — Held,  that 
that  decision  was  not  binding  on  the  trial 
Judge,  and  did  not  divest  him  of  the  respon^- 
sibility  of  deciding  the  case  unon  the  merits 
at  the  hearing.  Fraser  v.  Can.  Pac,  Rw. 
Co.,  7  W.  L.  R.  734,  8  W.  L.  R.  380.  17 
Man.   L.   R.    667. 


9.  Gbobsingb. 

Absence  of  protection  —  NegUffence.l 
— Where  the  railway  traffic  at  the  crossing 
of  a  highway  was  very  great,  and  there  was 
no  gate,  guardian,  lamp,  or  other  protection 
for  the  public,  although  the  railway  company 
had  been  notified  of  the  dangerous  condition 
of  the  crossing,  the  company  was  held  respon" 
slble,  under  s.  288  of  the  Railway  Act  of 
Canada,  for  a  collision  of  an  engine  with  a 
vehicle  crossing  the  track,  which  caused  the 
death  of  the  plaintiff's  son.  and  which  oc- 
curred without  any  fault  On  his  part.  Oir- 
ouard  v.  Can.  Pac.  Rw.  Co.,  19  Que.  S.  C. 
529. 

Aeoess  to  biiok  yard  —  Railway 
Act,  8.  253  —  "  Farm  crossing "  —  Juris- 
diction of  Board  of  Railway  Commissioners 
— Discretion  —  Location  of  crossing — Con- 
venience— Expense — Indemnity  against  dam- 
ages by  accidents  at  crossing.  Re  New  and 
Toronto  Hamilton  d  Buffalo  Rw.  Co.,  12  O. 
W.  R.  1049. 

Action  for  damaKoe  for  flllins  vp 
cattle  pasi  and  ■ubititutinK  a  drain- 
age pipe — Agreement  with  farmer — Ease- 
ment hy  prescription  —  Dominion  Railway 
Act,  9.  251 — "So  application — Aotion  dismissed 
— No  costs.] — Plaintiff  brought  action  for 
damages  for  filling  up  a  cattle  pass  under 
defendants'  line  of  railway  and  substituting 
for  it  an  embankment  with  a  pipe  through 
it  to  carry  off  the  water,  and  asked  for  a 
mandatory  order  requiring  defendants  to  re- 
store it  to  its  former  condition.  Plaintiff 
claimed  under  a  clause  of  a  deed  of  con- 
veyance to  defendants'  predecessors  in  title 
which  provided  that  the  parties  of  the  sec- 
ond part  would  not  interefere  with  the  flow 
of  the  waters  of  a  certain  drain  upon  the 
said  lot.  Plaintiff  also  claimed  an  easement 
by  prescription  and  sought  to  invoke  s.  257 
of  the  Railway  Act  to  shew  that  the  railway 
had  no  authority  to  do  what  they  had  done 
without  leave  of  the  Board  of  Railway  Com- 
missioners. —  Meredith,  C.J.C.P.,  held,  that 
above  sec.  of  the  Railway  Act  had  no  appli- 
cation; that  there  was  no  evidence  of  any 
agreement  that  plaintiff  or  his  predecessors 
should  have  any  right  to  use  the  culvert  as  a 
cattle  pass ;  that  Can,  Pac.  Rw.  Co.  v.  Outh- 
rie,  31  S.  C.  R.  155,  was  decisive  against 
the  claim  for  an  easement;  and  that  defend- 
ants had  the  right  to  substitute  any  other 
means  of  drainage  which  was  sufficient  to 
enable  the  water  to  flow  through  the  drain 
mentioned  in  the  conveyance.     Plaintiff's  ac- 


tion dismissed  without  costs.  Oatman  v. 
Orand  Trunk  Rw.  Co.  (1910).  16  O.  W.  R. 
905.  2  O.  W.  N.  21. 

Approaches  —  Repair.] — Where  a  rail- 
way severs  a  fann  and  the  company  have 
constructed  a  farm  crossing,  no  duty  is  cast 
upon  them,  in  the  absence  of  an  express 
agreement^  to  keep  in  repair  the  appioftches 
thereto  within  the  farm.  Palmer  v.  Michi- 
gan Central  Rw.  Co.,  23  C.  L.  T.  265.  6  O- 
U  R.  90. 

Board  of  Railway  Conualacioners  — 

Jurisdiction  —  Appeal  —  Statutory  con- 
tract.]— Orders  directing  the  establishment 
of  farm  crossings  over  railways  subject  to 
the  Railway  Act,  1903,  are  exclusively  with- 
in the  jurisdiction  of  the  Board  of  Railway 
Commissioners  for  Canada.  —  The  right 
claimed  by  the  plaintiff's  action,  instituted 
in  1904.  to  have  a  farm  crossing  established 
and  maintained  by  the  railway  company, 
cannot  be  enforced  under  the  provisions  of 
16  V.  c.  37  (Can.)  incorporating  the  Grand 
Trunk  Railway  Company  of  Canada. — ^An 
application  to  have  the  appeal  quashed,  on 
the  grounds  that  the  cost  of  establishing  the 
crossing  demanded,  together  with  the  dam- 
ages sought  to  be  recovered  by  the  plaintiff, 
would  amount  to  less  than  $2,000,  and  that 
the  case  did  not  come  within  the  proTisions 
of  the  Supreme  Court  Act  permitting  appeaU 
from  the  province  of  Quebec,  was  dismlBsed. 
— Judgment  of  the  Court  below  revened; 
Idington,  J.,  dissenting  as  to  damages  and 
costs.  Orand  Trunk  Rw.  Co.  v.  PerrauH,  26 
C.  L.  T.  71,  36  S.  C.  R.  671. 

Compensation     to     mnnleipality    — 

Terminus  "a*  or  near*^  poi/Ht  named.] — 
Authority  to  a  company  to  build  a  railway 
empowers  them  to  cross  every  highway  be- 
tween the  termini  without  permissiim  of  the 
municipal  authorities  being  necessary  and 
without  liability  to  comi>en8ate  the  mnnid- 
palities  for  the  i)ortions  of  the  highways 
taken  for  the  road.  A  charter  authorised  the 
constmction  of  a  railway  from  Vaudreuil  to 
a  point  at  or  near  Ottawa,  passing  through 
the  counties  of  Vaudreuil,  Prescott,  and  Rus- 
sell:— Held,  that,  if  it  were  necessaiy,  the 
railway  could  pass  through  Carieton  county, 
though  it  was  not  named. — Held,  also,  that 
in  this  Act  the  words  *'at  or  near  the  city  of 
Ottawa"  meant  '*in  or  near"  said  city. 
Judgment  of  the  Court  of  Appeal,  4  O.  U 
R.  50,  22  C.  Ij.  T.  224.  affirming  the  jadg- 
ment  at  the  trial.  2  O.  L.  R.  336,  affirmed. 
Montreal  d  Ottawa  Rw.  Co.  v.  Ottawa,  C«*- 
ada  Atlantic  Rw.  Co.  v.  Ottawa,  23  C.  U  T. 
209,  33  S.  C.  R.  376. 

Dangerous  crossing  —  Failure  to  give 
warning — Negligence  —  Contrilmtory  negli- 
gence.]— A  siding  of  the  defendants'  line  of 
railway,  which  was  not  used  by  the  defend- 
ants more  than  two  or  three  times  a  we^, 
crossed  a  narrow  arched-in  lane  or  alleyway, 
held  on  the  evidence  to  be  a  highway,  veiy 
close  to  the  face  of  the  walls.  The  plab- 
tiff's  servant  had  driven  the  plaintilTs  bone 
and  wagon  across  the  siding  and  through 
the  alleyway  to  a  warehouse  dose  by,  tliere 
being  no  engine  or  cars  on  the  siding.  The 
wagon  was  within  a  short  time  loaded  with 
boxes,  and  the  plaintiff's  servant  then  n- 
turned    through    the   alleyway,    the   serraot 
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walking  beside  the  wagon  in  order  to  steady 
the  load.  Just  as  the  horse  came  out  of 
the  alleyway  it  was  struck  by  a  passing  en- 
gine and  severely  injured.  The  whistle  of 
the  engine  had  not  been  sounded,  nor  the 
bell  rung.  The  plaintiff's  servant  did  not 
stop  the  horse  at  the  mouth  of  the  alleyway 
or  look  or  listen  for  trains: — Held^  that,  as- 
suming but  not  deciding  that  the  duty  to 
sound  the  whistle  or  ring  the  bell  did  not 
apply  in  the  case  of  engines  nsing  a  siding, 
it  was  nevertheless  incumbent  upon  the  de- 
fendants to  give  some  warning  before  cross- 
ing the  lane,  especially  in  view  of  the  very 
dangerous  nature  of  the  crossing,  and  that 
not  having  done  so  they  were  guilty  of  negli- 
gence and  prima  facie  liable  in  damages. — 
Held,  also,  that  in  all  the  circumstances  it 
could  not  be  said  that  there  was  not  some 
evidence  to  support  the  finding  of  the  Judge 
at  the  trial  (the  case  having  been  tried  with- 
out a  jury)  that  the  plaintiff's  servant  had 
not  acted  unreasonably  and  was  therefore 
not  guilty  of  contributory  negligence.  Smith 
V.  Niagara  A  8t,  Catharines  Rtc.  Co,,  25  O. 
L.  T.  34,  9  O.  L.  R.  158.  4  O.  W.  R.  526. 

Destniotion  of,  by  train  —  Negligence 
of  engine-driver  —  Bvidence  —  Trespass  — 
Fences  —  Damages.  Effgleston  v.  Can,  Pac. 
Rto.  Co,,  Duggan  v.  Can,  Pac,  Rw.  Co,, 
( N. W.T.) .  1  W.  L.  R.  356.  576. 

Dominion  Railway  Act,  1888,  s.  101 

— Construction  —  Heading  and  side-note  — 
Use  of  crossing  for  business  of  brickyard  — 
Agreement  to  provide  and  maintain  crossing 
— Reservation  -^  Easement  —  Interference 
toith  operation  of  railway  —  Severance  of 
ownership — Cesser  of  right.] — Section  191 
of  the  Dominion  Railway  Act  of  1888  is  not 
restricted  in  its  application  to  crossings  for 
farm  purposes  merely,  notwithstanding  the 
heading  and  side-note  "Farm  Crossings," 
which  may  be  taken  as  descriptive  of  the 
character  of  the  construction  of  the  cross- 
ing, and  not  restrictive  of  the  purposes  for 
which  it  may  be  used  or  of  the  uses  to 
which  the  lands  crossed  by  the  railway 
may  be  put,  and  notwithstanding  the  words 
of  the  section  itself,  "convenient  and  proper 
for  the  crossing  of  tfie  railway  by  farmers* 
implements,  carts,  and  other  vehicles,"  which 
may  be  similarly  interpreted. — The  defend- 
ants, as  lessees  of  S.,  occupied  and  oper- 
ated a  brick-yard,  in  a  city,  on  the  north 
side  of  the  plaintiffs*  railway,  and  in  con- 
nection with  their  business  used  a  private 
lane  over  the  property  of  M.,  lying  to  the 
south  of  the  railway.  This  lane  led  to  a 
street,  and  was  the  only  means  of  access 
from  the  brick-yard  to  a  public  highway. 
To  reach  this  lane  the  defendants  used  a 
crossing  over  the  railway,  and  their  right 
to  do  so  was  called  in  question  by  this  ac- 
tion. When  the  railway  was  built,  the  land 
leased  by  the  defendants  and  that  owned  by 
M.  were  the  property  of  the  Messrs.  B., 
who  in  December,  1894,  conveyed  to  the 
plaintiffs  a  right  of  way  through  their  pro- 
perty, and  obtained  simultaneously  with 
their  conveyance  an  agreement  by  which 
the  plaintiffs  covenanted-  to  nrovide  and 
maintain  "a  farm  crossing"  at  the  point  now 
in  question,  which  was  duly  constructed. 
The  Messrs.  B.  conveyed  both  properties  to 
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M.  in  1901,  and  in  1903  F.  acquired  from 
M.  the  premises  afterwards  leased  by  the 
defendants.  In  his  conveyance  M.  granted 
to  F.  a  right  of  way  over  the  lane  opposite 
the  crossing.  S.  acquired  title  from  F.  and 
subsequently  leased  to  the  defendants.  The 
land  leased  b^  the  defendants  had  been  in 
use  as  a  brick-yard  for  25  years  before 
1893,  but  lay  idle  from  that  year  until  1903, 
when  S.  established  a  brick-making  indus- 
try upon  it.  The  plaintiffs  were  aware  that 
S.  bought  with  the  intention  of  using  the 
crossing  and  the  lane  to  the  south  as  the 
means  of  conveying  from  his  yard  brick  for 
local  trade,  and  with  this  knowledge  they 
reconstructed  and  kept  in  repair  the  cross- 
ing in  question,  which  was  used  by  S.  and 
the  defendants  for  that  purpose,  without  ob- 
jection by  the  plaintiffs,  until  1906,  when 
they  complained  of  its  use  and  began  this 
action  in  July,  1907  :—Held,  that  a  railway 
company  acquiring  a  right  of  way  may  take 
the  land  required  subject  to  reservations  in 
favour  of  the  grantor  of  such  rights  of  cross- 
ing or  other  easements  as  may  be  agreed 
upon,  and^are  not  inconsistent  with  the  use 
of  the  right  of  way  for  railway  purposes; 
an  agreement  for  a  crossing  contemporaneous 
with  the  deed  of  the  right  of  way  is  equiva- 
lent to  a  reservation  in  the  deed  itself;  and, 
the  vendors  having  made  such  an  agreement, 
the  character  and  extent  of  the  right  of  cross- 
ing must  be  determined  by  the  terms  of  that 
agreement.  Subject  to  the  question  of  sever- 
ance, the  covenant  of  the  plaintiffs  with  the 
**  vendors,  their  heirs,  executors  and  adminis- 
trators," enured  to  the  benefit  of  the  assigns 
or  grantees  of  the  vendors,  including  lessees 
of  such  grantees ;  and  the  use  which  the  de- 
fendants were  making  of  this  crossing  was 
within  the  rights  conferred  upon  the  Messrs. 
B.  by  the  agreement  of  the  plaintiffs,  not 
being,  upon  the  evidence,  inconsistent  with 
the  safe  operation  of  the  railway,  nor  unduly 
increasing  the  burden  of  the  easement  created 
by  the  agreement.— JSTeZd,  also,  that,  although 
when  the  right  of  crossing  was  created  the 
lands  on  either  side  of  the  railway  belonged 
to  the  same  owners,  and  were  now  held  by 
different  owners,  there  was  no  such  severance 
as  would  involve  the  cesser  of  the  right  of 
crossing.  Midland  Rw,  Co,  v.  Orilhle, 
[18951  2  Ch.  827,  distinguished.  Toronto, 
Hamilton  and  Buffalo  Rw,  Co,  v.  Simpson 
Brick  Co,,  17  O.  L.  R.  632.  13  O.  W.  R.  215, 
8  Can.  Ry,  Gas.  464. 

Farm  orossinss  —  Agreement  —  Main- 
tenance —  Rights  of  land  owners  — 
Application  to  Board  of  Railway  Commis- 
sioners,]— ^A  railway  constructed  by  the  de- 
fendants* predecessors  in  title  crossed  the 
plaintiffs*  respective  farms.  In  1854,  when 
the  line  of  railway  was  being  laid  down, 
bridges  and  an  under-pass  were  constructed 
by  the  railway  company  to  enable  the  owners 
of  the  farms  to  pass  from  one  side  of  the 
railway  to  the  other,  and  were  for  more  than 
50  years  maintained  and  used  in  connection 
with  the  plaintiffs'  farms,  with  the  knowledge 
of  the  defendants  and  their  predecessors  in 
title,  without  any  objection  on  their  part: — 
Held,  on  the  evidence,  that  the  bridges  and 
under-pass  were  provided  for  and  enjoyed  by 
the  plaintiffs*  predecessors  in  title  as  part  of 
the  agreements  or  arrangements  under  which 
the  defendants*  predecessors  in  title  acquired 
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their  right  of  way  through  the  lands  in 
question,  and  the  defendants  were  bound  by 
them.  There  could  be  no  question  of  ultra 
vires;  the  subject  matter  of  the  agreements 
was  within  the  powers  and  authority  of  the 
railway  company  in  dealing  for  the  acquisi- 
tion of  a  right  of  way.  The  defendants 
were  in*  the  wrong  in  assuming  to  alter  or 
reconstruct  the  bridges  and  under-pass  with- 
out the  sanction  of  the  Board  of  Railway 
Commissioners ;  and  it  was  for  them,  and  not 
for  the  plaintiffs,  to  apply  to  the  Board. — 
Judgment  of  Boyd,  C,  and  Meredith,  C.J.C.P., 
7  O.  W.  R.  798,  affirmed.  McKenzie  v.  Grand 
Trunk  Rw.  Co.,  Dickie  v.  Grand  Trunk  Ru>, 
Co.,  9  O.  W.  R.  778,  14  O.  L.  R.  671. 

Farm  crossing  —  Approaches — Repair,} 
— Held,  affirming  rhe  judgment  of  Street,  J., 
23  C.  L.  T.  265,  6  O.  L.  R.  90.  that  the 
accident  to  the  plaintiff  having  arisen  on 
his  own  property  and  from  his  own  default 
in  not  remedying  the  defect  in  the  approach, 
and  in  not  giving  notice  to  the  company  that 
any  such  defect  existed,  he  could  not  recover. 
— Semhle,  that  a  distinction  exists  between 
the  approach  to  an  overhead  bridge  on  a 
public  highway  and  the  approach  on  private 
lands  to  a  farm  crossing  over  the  line  of  rail. 
While  the  presumption  will  be.  in  the  case 
of  the  former,  that  the  approach  is  part  of 
the  bridge  and .  to  be  kept  in  repair  by  the 
railway  company,  in  the  case  of  the  latter, 
in  the  absence  of  original  compensation  as 
to  the  crossing,  and  of  express  agreement, 
while  it  is  for  the  company  to  maintain  the 
crossing  over  its:  limits,  it  is  for  the  owner 
to  maintain  the  approach  within  the  limits. 
Palmer  v.  Michigan  Central  Rw,  Co.,  24  C. 
L.  T.  86,  7  O.  L.  R.  87.  3  O.  W.  R.  89. 

Farm  croasinK  —  Compensation  in  lieu 
of,] — When  the  value  of  a  piece  of  land 
enclosed  by  a  line  of  railway  is  so  small  as 
to  be  disproportionate  to  the  cost  of  a  farm 
crossing;  and  is  of  no  utility  to  the  farm 
from  which  it  is  so  separated,  the  Court  has 
the  power  and  the  discretion  to  grant  to  the 
proprietor  a  pecuniary  compensation  in  lien 
of  a  crossing.  Martin  y.  Maine  Central  Rw. 
Co.,  19  Que.  S.  C.  561. 

Farm  orosainKs  —  Duty  to  provide  — 
Statute  —  Retroactivity.] — Before  the  Do- 
minion Railway  Act  of  1888  there  was  no 
statutable  obligation  upon  a  railway  company 
to  provide  and  maintain  a  farm  crossing 
where  the  railway  severed  a  farm,  and  s.  191 
of  that  Act,  providing  that  every  company 
shall  make  crossings  for  persons  across  whose 
lands  the  railway  is  carried,  is  not  retro- 
spective. Vezina  v.  The  Queen,  17  S.  C.  R. 
1,  and  Qua  v.  The  Queen,  ib.  30,  in  eiTect 
overrule  Canada  Southern  Rw.  Co.  v.  Clouse, 
13  S.  C.  JR.  139,  and  approve  Brown  v.  To- 
ronto and  Nipissing  Rw.  Co.,  26  C.  P.  206. 
Ontario  Lands  and  Oil  Co.  v.  Canada  South- 
em  Rw.  Co.,  21  C.  L.  T.  188,  1  O.  L.  R.  215. 

Farm  oroMinga  —  Duty  to  provide  — 
Statutes  —  Railway  Act  of  Canada — Juris- 
diction of  Provincial  Legislatures.]  —  An 
owner  whose  lands  adjoin  a  railway  subject 
to  the  Railway  Act  of  Canada,  upon  one  side 
only,  is  not  entitled  to  have  a  crossing  over 
such  railway  under  the  provisions  of  that 
Act ;  and  the  special  statutes  in  respect  to 
the  Grand  Trunk  Railway  of  Canada  do  not 


impose  any  greater  liability  in  respect  to 
crossings  than  the  Railway  Act  of  Canada. 
The  Provincial  Legislatures  in  Canada  have 
no  jurisdiction  to  make  regulations  in  respect 
to  crossings  or  the  structural  condition  of 
the  roadbed  of  a  railway  subject  to  the  p«>- 
visions  of  the  Railway  Act  of  Canada.  Can. 
Pac.  Rw,  Co.  V.  Corp.  of  Parish  of  .Yo/ro 
Dame  de  Bonsecours,  [1899]  A.  C.  367,  fol- 
lowed. Therrien  v.  Grand  Trunk  Rw.  Co.^ 
20  C.  L.  T.  431,  30  S.  C.  R.  485. 

**  Farm  purposes  *'  —  Injury  to  stranger 
— Duty.] — ^The  defendants  having,  in  compli- 
ance with  the  requirements  of  s.  191  of  the 
Railway  Act  of  Canada,  51  V.  c.  29,  made, 
and  assumed  the  duty  of  keeping  in  repair, 
a  crossing  over  their  railway  where  it  crossed 
a  certain  farm,  nevertheless  allowed  it  to  get 
into  an  unsafe  and  defective  condi'ion.  where- 
by a  horse  of  the  plaintiff  was  injured.  The 
plaintiff  was  at  the  time  using  the  horse, 
with  the  permission  of  the  owner  of  the 
farm,  in  hauling  gravel  from  a  part  of  the 
farm  to  the  highway,  for  which  purpose  it 
was  necessary  to  cross  the  railway: — Held, 
without  deciding  whether  the  right  of  user 
of  such  a  crossing  is  limited  to  a  user  for 
farm  purposes,  but  assuming  it  to  be  so 
limited,  that  the  hauling  of  grarel  was,  an- 
der  the  circumstances,  a  farm  purpose,  and 
that  the  defendant  owed  a  duty,  even  apart 
from  s.  ,289,  towards  one  using  the  crowing 
by  invitation  of  the  owner.  Plester  v.  Grand 
Trunk  Rw,  Co,,  20  C  L.  T.  352.  32  O.  R.  S5. 

Fences  —  Domialon  Railway  Aet, 
1906,  o.  37,  s.  254  —  Absence  of  cattle- 
guards  at  highway  crossing  —  Track  not 
fenced  off  from  field.] — Cattle  not  belonging 
to  plaintiff  got  upon  defendants'  railway 
track  at  a  crossing,  because  of  the  absence 
of  cattle  guards,  and  thence  wandered  on  the 
plaintiff's  field  of  growing  grain,  because  of 
the  want  of  a  fence  between  plaintiff's  land 
and  the  railway  track,  where  defendants,  by 
above  section,  were  required  to  fence,  and 
did  damage: — Held,  that  defendants  are  not 
bound  to  fence  their  right  of  way  but  only 
put  up  such  fences  as  are  required  to  protect 
the  track  from  cattle.  Where  fences  are  not 
built  and  maintained  as  required  by  above 
section,  defendants  are  only  liable  for  cattle 
killed  or  injured  on  the  track.  At  the  trial 
the  action  was  dismissed  and  an  appeal  to 
the  Manitoba  Court  of  Appeal  was  dismissed. 
Hunt  V.  Grand  Trunk  Pacific,  10  W.  L.  B. 
581. 

Iieave  to  make  —  Railway  Commiites 
of  privy  Council  —  Private  bridge  —  AP" 
proaches  to  —  Compensation  —  Injunction,] 
— Leave  granted  by  the  Railway  Committee 
of  the  Privy  Council  to  a  railway  company 
to  cross  a  public  road  upon  which  are  the 
approaches  of  a  bridge  belonging  to  a  private 
person,  does  not  deprive  this  private  person 
of  his  recourse  for  compensation,  and.^  io 
default  of  a  previous  offer  of  compensatioB, 
he  may  by  writ  of  injunction  prevent  the 
company  from  building  their  line  upon  these 
approaches.  Jones  y.  Atlantic  and  Norths 
West  Rw.  Co.,  12  Que.  K.  B.  392. 

liiability  of  muiiloipal  eorporatfoa 
to  contribute  to  mainteitaiKee  of  giaim 
at   crossings   —  Dominion    railway — Con- 
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stitutfonal  law.     Orand   Trunk  Rw.   Co.  v. 
Toronto,  4  O.  W.  R.  450 ;  6  O.  W.  R.  27. 

Heglisence  —  Contributory  negligence — 
Excessive  speed.] — Where  all  the  usual  sig- 
nals and  warnings  were  given  hy  the  railway 
company,  and  the  proximate  and  determining 
cause  of  the  accident  of  which  the  plaintiff 
complained  was  the  imprudence  and  reckless- 
ness of  her  deceased  husband  and  his 
brother,  the  plaintiff  was  held  not  entitled  to 
recover.  It  was  unnecessary  to  decide 
whether  s.  259  of  the  Railway  Act  prohibiting 
a  rate  of  speed,  through  a  thickly  peopled 
portion  of  a  city^  exceeding  six  miles  an 
hour,  applies  to  highway  crossings,  because, 
in  the  opinion  of  the  Court  of  Review,  the 
accident  would  have  happened  even  if  the 
rate  of  speed  had  been  less  than  six  miles  an 
hour.  Tanguay  v.  Qrand  Trunk  Rw,  Co.,  20 
Que.  S.  C.  90. 

Obligation  to  provide  —  Dominion 
Railtcay  Act  —  Midland  Railtoap  Company 
— Ontario  Statutes.} — ^The  plaintiff's  father 
in  18S2  conveyed  part  of  his  farm  to  the 
Midland  Railway  Company,  who  contsructed 
their  railway  so  as  to  sever  the  farm,  but 
did  not  agree  to  make  a  farm  crossing.  In 
1900  the  father  conveyed  to  the  plaintiff  all 
the  farm  not  previously  conveyed  to  the 
railway  company: — Held,  that  the  plaintiff 
could  not  compel  the  defendants  who  had 
acquired  the  Midland  Railway  in  1893,  to 
provide  a  farm  crossing,  either  by  virtue  of 
the  Dominion  Railway  Act  or  of  Ontario  leg- 
islation applicable  to  the  railway  before  1893. 
Review  of  the  statutes  affecting  the  Midland 
Railway  Company.  Ontario  Lands  and  OH 
Co.  V.  Canada  Southern  Rw.  Co.,  1  O.  L.  R. 
215,  21  C.  L.  T.  188.  followed.  Carew  V. 
Grand  Trunk  Rw,  Co.,  23  C.  L.  T.  226.  5 
O.  L.  R.  653,  2  O.  W.  R.  313. 

Obligation  to  provide  —  Owner  of 
farm  —  Date  of  acquisition  —  Jurisdiction 
of  magistrate's  Court.} — In  an  action  for  a 
farm  crossing,  it  is  8u£Scient  if  the  plaintiff 
be  shewn  to  be  the  actual  bona  fide  owner, 
and  in  possession  as  such,  of  the  land  crossed 
by  the  railway,  although  his  title  is  not 
registered ;  and  the  fact  that  the  land  was 
purchased  and  cleared  by  him.  long  subse- 
quent to  the  building  of  the  railway,  is  no 
bar  to  his  right  of  action.  2.  The  district 
magistrate's  Court  has  no  jurisdiction  to 
order  the  construction  of  a  farm  crossing, 
even  when  the  cost  thereof  is  alleged  to  be 
less  than  $50,  because  such  order  would  in- 
volve also  the  future  maintenance  of  the 
crossing,  would  create  a  servitude,  and  would 
be  interfering  with  future  rights.  Bolduo  v. 
Can,  Pac.  Rw.  Co,,  23  Que.  S.  C.  238. 

Omission  to  ring  boll  or  sonnd 
'vrbistle  —  Contributory  negligence.] — ^The 
word  **  highway"  in  s.  256  of  the  Railway 
Act,  1888,  requiring  a  bell  to  be  rung  or  a 
whistle  sounded  by  a  railway  locomotive  en- 
gine on  approaching  a  crossing  over  a  high- 
way, means  a  public  highway,  which  is  so  as 
of  right. — Semble,  that  the  question  whether 
there  is  a  public  highway  at  any  point  is 
one  which  a  County  Court  is  precluded  by 
8.  59  (d)  of  the  County  Courts  Act,  R.  S. 
M.  c.  33,  from  trying.  2.  Where  a  trail  or 
way  over  a  railway  track  is  used  by  the 
public  by  invitation  or  license  of  the  railway 


company,  a  person  crossing  the  track  upon 
the  same  is  bound  to  observe  reasonable  pre- 
cautions to  avoid  injury  by  trains;  and 
where  the  evidence  shews  that  he  has  not 
done  so,  he  cannot  recover  from  the  company 
for  such  injuries  without  proving  that  they 
were  immediately  caused  by  the  negligence 
of  the  company's  servants  only.  —  Qu<Br3, 
whether  the  failure  of  the  person  in  charge 
of  a  locomotive  to  ring  a  bell  or  sound  « 
whistle  or  observe  other  precautions  on  ap- 
proaching such  a  crossing  constitutes  action- 
able negligence.  Cotton  v.  Wood,  8  C.  B. 
N.  S.  568.  and  Weir  v.  Can.  Pac.  Rw.  Co., 
16  A.  R.  100.  followed.  Royle  v.  Can.  North. 
Rw.  Co.,  23  C.  L.  T.  25,  14  Man.  L.  R.  275. 

Overhead   bridge   and   underpass   — 

Depriving  owner  of  —  Damages  —  Measure 
of  —  Reference.  McKenzie  v.  Grand  Trunk 
Rw.  Co.,  7  O.  W.  R.  798. 

Overhead  bridge  maintained  for  50 
years  —  Destruction  by  railway  company 
without  authority  from  Board  of  Railway 
Commissioners  —  Order  of  Board  for  con- 
struction of  overhead  bridge  —  Dom,  Rw. 
Act.] — Where  defendants,  without  authority 
of  the  Railway  Commission,  removed  an 
overhead  bridge  connecting  the  parts  of  the 
plaintiff's  farm  and  afforded  him  no  means 
of  access  from  the  one  part  of  his  farm  to 
the  other,  it  was  held,  that  plaintiff  was 
entitled  to  $560  damages  for  injury  caused 
by  defendants'  delay  in  furnishing  proper 
means  of  communication  between  the  parts 
of  the  plaintiff's  farm  separated  by  the  de- 
fendants' railway.  Judgment  of  Clute,  J., 
at  trial  (1909).  13  O.  W.  R.  781,  affirmed. 
Kelly  V.  Qrand  Trunk  (1909).  14  O.  W.  R. 
602,  1  O.  W.  N.  24.  211. 

Private  way  —  Depriving  owner  of  ufk- 
derpass  —  Contract  —  Prescription  —  Pre- 
sumption —  Measure  of  damages  —  Intra 
vires  of  railway  company — Jurisdiction  of 
Railway  Board!} — ^An  action  for  damages 
for  removal  and  destruction  of  plaintiff's  un- 
derpass which  connected  two  portions  of 
his  farm  as  separated  by  the  railway  right 
of  way,  and  for  a  mandamus,  etc.  —  The 
Railway  Board  had  no  power  to  settle  the 
matter,  as  it  was  based  on  an  agreement,  and 
the  only  remedy  was  by  way  of  the  Courts. 
— Clute,  J.,  at  trial,  held,  that  when  a  rail- 
way company  verbally  agrees  to  construct 
and  maintain  for  the  use  of  the  vendor  of 
the  right-of-way  a  free  underpass,  as  part 
of  the  consideration  for  selling,  and  the  pass 
is  used  in  connection  with  and  for  the  pur- 
poses of  the  farm  for  over  20  years,  the 
vendor  is  entitled  to  rely  on  the  presumption 
that  the  enjoyment  was  part  of  the  arrange- 
ment, despite  the  fact  that  there  is  no  writ- 
ten agreement;  and  so  ia  entitled  to  dam- 
ages for  depreciation  in  value  of  his  land, 
by  the  underpass  having  been  removed. — 
Mackenzie  v.  Orand  Trunk  Rw.  Co.,  9  O.  W. 
R.  778.  14  O.  L.  R.  671,  followed.  Leslie  v. 
Pere  Marquette  Rw.  Co.  (1911),  19  O.  W. 
R.  613.  2  O.  W.  N.  1316. 

Protection  of  public  at  highway 
crossings  —  Gates  and  watchmen  —  Li- 
ability of  municipality — Orders  of  Railway 
Committee  of  Privy  Council  and  Board  of 
Railway  Commissioners  —  Acquiescence. 
Can.  Pac.  Rw.  Co.  v.  City  of  Toronto.  8 
O.  W.  R.  348,  9  O.  W.  R.  785. 
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ProteotiTe  irorks  —  Contribution  to 
cost  —  Party  interested  —  Municipality  — 
Distance  from  works,] — On  an  application 
under  ss.  237  ^nd  238  of  the  Railway  Act 
(R.  S.  1906,  c.  37),  for  works  to  protect  a 
railway  crossing  over  a  public  highway  the 
Board  of  Railway  Commissioners  has  juris- 
diction to  order  a  municipality,  as  a  party 
interested,  to  contribute  to  the  cost  though 
the  works  are  not  within  the  bounds  of  such 
municipality,  nor  immediately  adjacent  there- 
to.— Appeal  dismissed  with  costs.  Carleton 
V.  Ottawa  (1909),  29  C.  L.  T.  619.  41  S.  C. 
R.  552. 

Rail'way  committee  —  Appeal  to  coun- 
cil —  Injunction  —  Notice  of  intention  to 
lay  crossing  —  Costs,] — Motion  for  an  in- 
junction restraining  the  defendants  from  lay- 
ing a  crossing  over  the  track  of  the  plain- 
tiffs. The  defendants  had  obtained  from  the 
Railway  (Committee  of  the  Privy  Council  an 
order  permitting  them  to  cross  the  plaintiffs' 
track.  Pending  an  appeal  by  the  plaintiffs 
from  the  order  to  the  full  Cabinet,  the  de- 
fendants proceeded  to  lay  the  crossing,  and 
the  plaintiffs  applied  for  an  injunction : — 
Heldt  (hat  defendants  were  not  exceeding  the 
terms  of  the  order,  which  was  binding  on  the 
Court  till  reversed  on  appeal  to  a  competent 
authority,  and  therefore  an  injunction  ''ould 
not  be  granted.  Before  laying  a  crossing, 
notice  should  be  given  of  the  time  at  which 
it  is  intended  to  commence  the  work.  Failure 
by  a  company  to  give  such  notice  constitutes 
good  cause  for  depriving  them  of  the  costs 
of  successfully  .resisting  a  motion  for  an  in- 
junction. Can,  Pac.  Rw,  Co.  v.  Vancouver, 
Westminster,  and  Yukon  Rto,  Co.,  24  C.  L. 
T.  161.  10  B.  C.  R.  228. 

Railway  in  Quebec  —  gliding  gate  — 
Interpretation  of  statute.] — ^A  railway  com- 
pany which  does  not  attach  fastenings  to  its 
sliding  gates  fails  to  comply  with  the  pro- 
vincial law  (Art.  6606,  par.  143,  R.  S.  Q.). 
Rotce  V.  Quebec  Central  Rw,  Co.  (1910),  16 
R.  de  J.  524. 

Right  to  croM  itreets  —  Expropriation 
or  compensation  —  Extension  of  munici- 
pality  —  Toll  road.] — Railway  companies 
incorporated  by  the  Dominion  Parliament, 
which  have  complied  with  the  Railway  Act 
and  obtained  the  approval  of  the  Railway 
Committee,  have,  in  the  construction  of  their 
lines  of  railway,  the  right  to  cross  over  the 
highways  of  a  city  without  taking  expropria- 
tion proceedings  under  the  Railway  Act,  or 
without  making  any  compensation  to  the  city 
therefor.  Where  under  the  powers  conferred 
by  51  V.  c.  53,  s.  9  (O.),  for  extending  the 
limits  of  the  city  of  Ottawa,  the  city  ac- 
quired, at  an  agreed  price,  part  of  the  road 
of  a  toll  road  company  within  such  extended 
limits,  such  part  thereupon  ceased  to  ha  v. 
its  previous  character  of  a  toll  road,  aiid 
became  the  same  as  the  other  public  streets 
of  the  city.  Canada  Atlantic  Rw,  Co.  v. 
Ottawa,  Montreal  and  Ottawa  Rw.  Co.  v. 
Ottawa,  21  C.  L.  T.  523,  2  O.  L.  R.  336. 

Speed  of  trains  —  Crowded  districts — 
Fencing  —  •Statutory  requirements — Negli- 
gence —  Injury  to  person  crossing  track.] — 
By  s.  259  of  the  Railway  Act.  1888.  as 
amended  by  55  &  56  V.  c.  27,  s.  8,  "  no 
locomotive  or  railway  engine  shall  pass  in 


or  through  any  thickly  peopled  portion  of  any 
city,  town,  or  village,  at  a  speed  greater 
than  six  miles  an  hour,  unless  the  tzack  is 
fenced  in  the  manner  prescribed  by  this  Act." 
Besides  the  usual  railway  fences  the  only 
fencing  required  is  that  provided  for  by  55 
&  56  V.  c.  27,  s.  6,  which  is  substituted  for 
a.  197  of  the  Railway  Act.  18Sa  namely: 
"At  every  public  road  crossing  at  rail  level 
of  the  railway,  the  fence  on  both  sides  of  the 
crossing  and  on  both  sides  of  the  track  shall 
be  turned  in  to  the  cattle  guards,  so  as  to 
allow  of  the  safe  passage  of  trains.'*  The 
plaintiff  was  injured  and  his  wife  was  killed 
by  a  train  passing  through  a  thickly  peopled 
portion  of  the  town  of  Forest,  at  a  speed  of 
at  least  twenty  miles  an  hour,  and  on  the 
trial  the  jury  found  that  such  speed  was  ex- 
cessive for  Uiat  place  and  constituted  negli- 
gence on  the  part  of  the  company: — Held, 
reversing  the  judgment  of  the  Court  of  Ap- 
peal, 5  O.  L.  ft.  313,  23  C.  L.  T.  136,  Gir- 
ouard,  J.,  dissenting,  that  the  company,  hav- 
ing complied  with  the  statutory  provisions 
as  to  fencing,  were  not  liable.  McKay  v. 
Grand  Trunk  Rw.  Co.,  24  C.  L.  T.  49;  S.  C, 
sub.  nom.  Grand  Trunk  Rw,  Co.  v.  McKay. 
34  S.  C.  R.  81. 

Streets  of  town  —  Speed  of  trains  — 
Guards  and  Carrier*.] — ^A  railway  company 
whose  railway  crosses  the  streets  of  a  town, 
not  only  must  not  allow  its  trains  to  go 
faster  than  the  speed  allowed  by  the  Rail- 
way Act,  but  besides,  in  order  to  escape  lia- 
bility for  accidents,  must  put  guards  and 
barriers  at  the  places  where  &e  railway 
crosses  the  streets.  Girard  y.  Quebec  and 
St.  John  Rw.  Co.,  25  Que.  S.  C.  245. 


Tracks  of  another  company — Applica- 
tion to  Railway  Committee  of  Privy  Coancil 
— Notice  —  Omission  to  state  lands  to  be 
occupied  —  Order  of  committee  —  Applies- 
tion  for  rehearing  —  Waiver  of  want  of 
notice  —  Order  of  Board  of  Railway  Com- 
missioners —  Appeal  to  Privy  Council  — 
Restoration  of  order  of  committee.  Cos. 
Pac  Rw.  Co.  y.  Bay  of  Quinte  Rw.  Co.,  3 
O.   W.  R.  642,  658. 

See  Limitation  of  Actions. 


10.  Fences. 

Absence  of  fence  —  Liability  to  Strang 
f*rs  —  Owner  of  land  adjoining  railway. ]-- 
Section  179  of  the  Railway  Act  of  Canada, 
51  v.  c.  29,  obliging  railway  companies  to 
erect  fences  on  both  sides  of  their  railway, 
is  imperative  and  in  the  public  interest,  aod 
the  responsibility  which  it  imposes  subsists 
in  regard  to  an  animal  belonging  to  a  third 
person  which,  being  lawfully  upon  a  neifb* 
bouring  lot,  is  killed  by  reason  of  the  ab- 
sence of  such  fence,  in  spite  of  the  fact  that 
the  company  have  omitted  to  erect  such  fence 
upon  the  request  of  the  owner  of  the  neigh- 
bouring land.  Quebec  Central  Rw.  Co.  v. 
Pellerin,   12   Que.   K.    B.   152. 

Cattle  on  track  —  Running  at  laryt  — 
By-law  of  municipality  —  Crown  l^nds.]— 
The  Act  respecting  railways,  53  T.  c  28,  s.  2 
(D.)i  enacts  that  if,  in  consequence  of  tlie 
omission  or  neglect  of  a  railway  company  to 
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erect,  complete,  and  maintain  a  fence,  "any 
animal  gets  upon  the  railway  from  an  ad- 
joining place  where  under  the  circumstances, 
it  might  properly  be,  then  the  company  shall 
be  liable  to  the  owner  of  every  such  animal 
for  all  damages  in  respect  of  it  caused  by  any 
of  the  company's  trains  or  engines."  The 
plaintiffs  cattle  running  at  large  in  a  muni- 
cipality, under  one  of  the  by-laws  of  which 
they  were  permitted  so  to  do,  got  upon 
Crown  lands,  and  from  the  Grown  lands  on 
to  the  railway,  and  were  killed  on  the  track 
by  one  of  the  defendants'  trains: — Held, 
Meredith,  J.,  dissenting,  that  by  virtue  of 
the  by-law  permitting  running  at  large,  the 
cattle  were  properly  on  the  Crown  lands, 
and  hence  the  defendants  were  liable  under 
the  above  enactment.  Such  a  by-law  affects 
all  unenclosed  lands,  and  under  it  cattle 
may  properly  depasture  and  ramble  over  all 
open  lands,  wastes,  or  commons,  even  if 
owned  by  the  Crown,  if  no  objection  is  taken 
thereto  and  no  barrier  or  fences  be  erected 
against  them.  Judgment  of  Britton,  J.,  2 
O.  W.  R.  479,  varied.  Fensom  v.  Can  Pac, 
Ru3,  Co.,  24  C.  L.  T.  87.  391,  7  O.  L.  R. 
254,  8  O.  L.  R.  688,  3  O.  W.  R.  227.  4  O. 
W.   R.  373. 

Culvert  —  Duty  to  fence  —  Negligence.] 
— A  watercourse,  which  flowed  through  a 
culvert  under  a  railway  track,  became  dried 
up  in  the  summer;  and,  to  prevent  cattle 
from  passing  through  it,  the  railway  com- 
pany had  gates  placed  in  the  culvert,  but 
neglected  to  keep  them  up.  The  company 
were  duly  notified  and  required  to  supply 
gates,  but  did  not  do  so.  and  the  plaintififs 
cattle,  which  were  pasturing  in  a  field  on  one 
side  of  the  track,  the  watercourse  being 
dried  up,  got  through  the  culvert  into  a  field 
on  the  other  side  of  the  track  and  thence 
on  to  the  railway  track,  where  they  were 
injured : — Held,  that  the  railway  company 
were  liable  for  the  damages  sustained  there- 
by by  the  plaintiff.  James  v.  Orand  Trunk 
Ric,  Co.,  20  C.  L.  T.  278.  31  O.  R.  672. 

Culvert  —  Negligence — Cattle  on  track.] 
— A  railway  company  are  under  no  obliga- 
tion to  erect  and  maintain  a  fence  on  each 
side  of  a  culvert  across  a  watercourse. 
Where  cattle  went  through  a  culvert  into  a 
field  and  thence  to  the  highway  and  straying 
on  to  the  railway  track  were  killed,  the 
company  were  held,  not  liable  to  their 
owner;  Taschereau,  J.,  dissenting.  Judg- 
ment of  Court  of  Appeal,  1   O.  L.  R.   127, 

21  C.  L.  T.  110,  affirming  the  decision  at  the 
trial,  31  O.  R.  672,  20  C  L.  T.  278.  re- 
versed.    Jamet   v.    Grand   Trunk   Rw.   Co., 

22  C.  L.  T.  2.  31  S.  C.  R.  420. 

Defective  fencing:  —  Cattle  —  High- 
icau — Negligence.]  —  The  plaintiff  was  the 
owner  of  a  field^  bounded  on  the  one  side 
by  the  main  line  of  the  defendants'  rail- 
way, and  on  the  other  side  by  a  switch 
thereof,  and  abutting  on  a  highway,  which 
was  crossed  by  both  tracks.  Owing  to  a 
defect  in  the  fence  between  the  switch  and 
the  field,  the  plaintiff's  cow  escaped  from  the 
field  on  to  the  switch*  which  she  crossed, 
and,  going  over  the  land  of  a  private  owner, 
which  was  not  fenced  off  from  the  switch, 
and  then  along  a  lane,  she  got  on  to  the 
highway,  and  then  proceeding  along  the  high- 
way she  got   to  the   main  line,   whence   by 


reason  of  a  defective  cattle  guard  she  got 
on  to  the  track  and  was  Killed  by  a  passing 
train : — Heldy  that  the  defendants  were  liable 
therefor.  James  v.  Orand  Trunk  Rto.  Co,, 
31  S.  C.  R.  420.  distinguished.  Davidson  V. 
Grand  Trunk  Rw,  Co.,  23  O.  L.  T.  185.  5 
O.  L.  R.  574,  2  O.  W.  R.  185. 

Duty  to  fence  —  Breach  —  Railway  Act, 
R,  8.  C.  1906,  c.  57,  ss.  254,  Jf27— Right  to 
damages — Fence  ordinance — Pleading — "Not 
guilty  by  statute**  —  ** Lawful  fence"] — 
Where  a  statutory  duty  is  imposed,  neglect 
of  the  duty  gives  the  party  damnified  thereby 
a  right  of  action,  unless  the  person  damnified 
is  excluded  from  a  particular  class  of  per- 
sons who  are  alone  intended  to  be  benefited 
by  the  statute. — The  fences  required  to  be 
erected  by  the  railway  company,  under  s.  254 
of  the  Railway  Act,  R.  S.  C.  1906  c.  37, 
are  for  all  purposes  which  they  may  serve; 
and  consequently,  by  virtue  of  s.  427,  the 
company  are  liable  for  all  damage  of  what- 
ever kind  resulting  from  the  omission  to 
fence : — Held,  affirming  the  judgment  of  Har^ 
vey,  J.,  1  Alta.  L.  R.  92,  7  W.  L.  R.  801, 
that  where  the  railway  company  had  not 
fenced  their  right  of  way  adjacent  to  the 
plaintiff's  lands,  and  catile  came  in  on  such 
lands,  and  caused  damage  to  crops,  by  rea- 
son of  the  company's  neglect  to  erect  fences, 
the  railway  company  were  liable,  notwith- 
standing that  the  rest  of  the  lands  were  not 
enclosed  by  a  "lawful  fence."  Per  Stuart, 
J:— The  Fence  Ordinance  (N.  W.  T.  1903, 
2nd  session,  c.  28)  has  no  application  to  a 
case  where  it  is  the  duty  of  the  person 
chai]ged  with  damage  tor  maintain  that 
portion  of  the  fence  through  which  animals 
doing  damage  have  entered.  It  makes  no 
difference  whether  the  rest  of  the  lands  are 
fenced  or  not. — History  and  effects  of  the 
pleas  of  "Not  guilty"  and  "Not  guilty  by 
statute"  traced  and  discussed. — ^The  neces- 
sity of  noting,  in  the  margin  of  the  plea, 
the  statute  permitting  the  plea,  and  the  par- 
ticular statute  relied  on.  discussed,  with  re- 
marks as  to  the  argument  ah  inconvenienti 
in  respect  of  these  nleas.  Toll  v.  Can,  Pao, 
Rw.  Co.,  1  Alta.  L.  R.  244,  considered. — 
Wintcrhurn  v.  Edmonton  Yukon  d  Pac.  Rw, 
Co.,  8  W.  L.  R.  795,  1  Alta.  L.  R.  298. 

Dnty  to  maintain  —  Opening  in  fence 
— Cattle,] — As  the  law  obliges  railway  com- 
panies to  maintain  fences  on  both  sides  of 
the  track  in  a  good  condition,  it  follows  that 
they  are  responsible  for  damage  caused  to 
an  animal  in  consequence  of  their  having  in 
one  of  such  fences  left  an  opening  of  such  a 
size  as  to  permit  of  an  animal  getting 
through,  and  that  even  where  such  opening 
is  at  a  spot  where  there  is  a  ditch  used  for 
the  purpose  of  draining  the  lands  on  each 
side  of  the  track.  Huot  v.  Quebec  Rw,, 
Light,  and  Power  Co.,  21  Que.  S.  C.  427. 

Injury  to  hone.] — The  defendants  main- 
tained along  their  line  of  railway,  through  a 
farming  country,  a  barbed  wire  boundary 
fence,  without  any  pole,  board,  or  other 
capping  connecting  the  posts ;  the  plaintiff's 
horse,  picketed  in  his  field  adjoining,  be- 
came frightened  from  some  cause  unexplained 
and  ran  into  the  fence  and  received  injuries 
on  account  of  which  it  had  to  be  killed : — 
Held,  that  the  fence  was  not  inherently  dan- 
gerous, and  therefore  the  company  w^ere  not 
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liable.  The  test  is  whether  the  fence  is 
dangerous  to  ordinary  stock  under  ordinary 
conditions  and  not  whether  it  is  dangerous 
to  a  bolting  horse.  Plath  v.  Orand  Forks  and 
Kettle  River  Valley  Rw.  Co,,  24  C.  L.  T. 
258,  10  B.  C.  R.  299. 

Ifegligenoe  —  Damages  —  Remoteness.} 
— Under  s.-s.  3  of  s.  194  of  the  Railway  Act 
(53  V.  c.  28,  s.  2),  a  railway  company  is 
not  liable  in  damages  for  the  death  of  an 
Animal  which,  having  got  on  the  track 
through  a  defective  fence,  is  frightened  by  a 
train  and  then  runs  into  a  barbed  wire  in 
another  part  of  the  fence  and  is  so  cut  by 
the  barbs  that  it  dies.  The  damage  to  the 
animal  cannot  be  said  to  be  "caused  by 
any  of  the  company's  trains  or  engines," 
unless  the  animal  is  actually  struck  by  the 
train  or  engine.  Dicta  of  the  Judges  in 
James  v.  Grand  Trunk  Rw.  Co.,  1  O.  L.  R. 
127.  31  S.  C.  R.  420.  and  decision  in  Win^ 
spear  v.  Accident  Insurance  Co,,  6  Q.  B.  D. 
42,  followed.  McKellar  v.  Can.  Pac.  Rw, 
Co.,  24  C.  L.  T.  152,  14  Man.  L.  R.  614. 

NegUfirence  —  Excessive  speed  in  city — 
Unfenced  track— Findings  of  jury — Contri- 
butory negligence  of  child — Inference  from 
facts — Rule  817.  Potvin  v.  Can,  Pac.  Rw. 
Co.,  4  O.  W.  R.  511. 

Negliifence — Failure  to  fence — Contribu- 
tory negligence,] — A  street  ran  to  the  north 
and  to  the  south  from  the  defendants'  tracks 
in  the  city  of  Hamilton,  but  did  not  cross 
them.  With  the  tacit  acquiescence  of  the  de- 
fendants, however,  foot  passengers  were  in 
the  habit  of  crossing  the  tracks  from  one 
part  of  the  street  to  the  other,  and  for  con- 
venience in  doing  so  part  of  the  fence  be- 
tween the  tracks  and  each  part  of  the  street 
had  been  removed.  A  boy  of  nine,  intend- 
ing to  cross  from  one  part  of  the  street  to 
the  other,  walked  through  the  opening  in 
the  fence  to  one  of  the  tracks.  While  he  was 
standing  and  playing  upon  this  track  waiting 
for  a  train  on  another  track  to  pass,  he 
was  struck  by  a  train  running  at  a  speed 
of  about  forty  miles  an  hour  and  was  Killed : 
— Held,  that  there  was  a  clear  neglect  of  a 
statutory  duty  by  the  defendants  in  permit- 
ting the  tracks  to  remain  unfenced.  and  at 
the  same  time  running  at  such  a  high  rate 
of  speed ;  that  it  was  for  the  jury  to  say 
whether,  upon  all  the  facts,  the  deceased 
had  displayed  such  reasonable  care^  as  was 
to  have  been  expected  from  one  of  his  tender 
years,  and  that  their  verdict  in  favour  of 
the  child's  father  could  not  be  interfered 
with.  Tahh  v.  Orand  Trunk  Rw.  Co.,  24 
C.  L.  T.  304,  8  O.  Lr.  R.  203,  3  O.  W.  R. 
885. 
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Negligence  or  wilful  aet  or  omls* 
■ion  of  owner "  —  "  Improved  or  settled 
and  inclosed"— Railway  Act,  3  Edw.  VII.  c. 
58,  ss.  199,  237  (D.).  Phair  v.  Canadian 
Northern  Rw,  Co.,  6  O.  W.  R.  137. 

Railway  Act,  1903,  ■.  199  (3)—**  Im- 
proved or  settled,  and  inclosed.] — 1.  Under 
s.  199  of  the  Railway  Act.  1903,  a  railway 
company  is  required  to  erect  and  maintain 
fences  suitable  and  suflScient  to  prevent 
cattle  from  getting  on  the  railway  from  ad- 
joining land  which  is  cultivated  and  settled 
on,  although  not  inclosed.  2.  The  words 
"not  improved  or  settled,  and  inclosed,"  in 


8.-8.  3  of  that  section,  describing  lands  in 
respect  of  which  the  company  is  not  re- 
quired to  fence,  should  either  be  construc- 
ted to  mean  '*not  improved  and  not  inclosed, 
or  not  settled  and  not  inclosed."  or  should 
be  read  with  the  comma  put  after  the  word 
"improved,"  instead  of  after  the  word 
"settled,"  thus,  "not  improved,  or  settled 
and  inclosed,"  so  that,  either  way,  the  obli- 
gation to  fence  exists  as  to  land  that  is 
either  (1)  improved,  or  (2>  settled  and  in- 
closed. Dreger  v.  Can,  North.  Rw,  Co,,  15 
Man.  L.  R.  386.  1  W.  L.  R.  126. 


11.  FiBE  FBOM  LOCOMOnYES. 

See  Neoltgeivce. 


Bam   near    defendants'    railway  — 

Evidence,] — Plaintiffs  bam  was  destroyed 
by  fire  shortly  after  defendants'  engine  liad 
passed.  There  was  little  or  no  wind  blowing 
at  the  time.  Trial  Judge  held  defendants 
liable: — Held,  on  appeal,  that  there  was  no 
evidence  that  defendants*  engine  caused  the 
fire.  The  most  that  could  be  said  against 
the  defendants  was  that  their  engine  might 
have  caused  the  fire,  but  Judges  are  not 
allowed  to  guess  at  what  might  have  been. 
Action  dismissed.  Beal  v.  Michigan  Central 
Rw,  Co.  (1909),  14  O.  W.  R.  778,  1  O.  W. 
N.  80.  19  O.  L.  R.  502. 

Damage  to  property  adjoining  rall- 
'^nLj  —  Negligence  —  Evidence  —  Prom*- 
cial  statutes  respecting  setting  out  fire  — 
Intra  vires  —  Application  to  Canadian  Poor 
Ac  Railway  Company.] — In  an  action  brought 
by  the  owner  of  a  lot  of  woodland  adjomug 
the  defendante'  line  of  railway  to  recover 
damages  alleged  to  have  been  caused  by  a 
fire  negligently  started  by  the  defendantr 
servants,  and  allowed  to  extend  to  the  plain- 
tiff's land,  it  appeared  in  evidence  that  N., 
a  section  foreman  of  the  defendante*  railway, 
set  fires  to  bum  up  some  piles  of  sleepers 
and  rubbish  on  the  railway  line.  The  weather 
had  been  very  dry  for  a  long  time,  and  forest 
fires  were  burning  all  over  the  country. 
Witnesses  on  behalf  of  the  plaintiff  testified 
that  they  saw  fire  on  the  railway  line  at  tm 
time,  and  traced  its  course  through  the  fence 
to  the  plaintiff's  land.  N.  swore  that  the 
fires  which  he  started  were  all  burnt  out 
before  the  fire  was  seen  on  the  plaintiff's  pro- 
perty, and  other  evidence  was  given  to  the 
same  effect.  The  jury  found  that  the  fire 
spread  from  the  fire  set  by  N.,  and  that  N. 
negligently  and  unreasonably  allowed  it  to 
extend.  A  verdict  was  entered  for  the  plain- 
tiff for  $500:— ffcW,  that  there  was  suffi- 
cient evidence  to  justify  the  verdict  Per 
Tuck.  C.J.,  and  McLeod,  J.,  that  48  V.  c 
11  and  60  V.  c.  9  (to  prevent  the  destnifr- 
tion  of  forests  and  other  property  by  fire) 
are  not  ultra  vires  of  the  local  legislature. 
Per  McLeod,  J.,  that  the  defendants,  having 
brought  on  their  land  a  dangerous  element, 
not  naturally  there,  did  so  at  their  periL 
and,  if  it  caused  injury,  they  were  liable, 
though  no  negligence  was  proved.  The  pro- 
vision of  the  statutes  that  a  person  atarting 
a  fire,  except  for  certain  purposes  specified, 
between  the  1st  May  and  the  Ist  rtecember 
is  guilty  of  negligence,  applied  to  the  defend- 
ants, and  they  were,  therefore,  liable  under 
the  Acts  as  well  as  at  common  law.  Groat 
V.  Can.  Pac.  Rw,  Co,,  36  N.  B.  R.  528. 
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Destmotton  by  fire  at  Btatton  of 
goods  left  for  oarziaKe  --^  Liability  of 
railway  company  —  Curriers  —  Implied  in- 
corporation of  usual  shipping  terms.] — Ac- 
tion to  recover  value  of  apples  destroyed  by 
fire  while  lying  on  platform  of  defendants' 
railway  station,  accidentally  burned : — Heldj 
that  defendants  are  not  liable  as  common 
carrier;!,  as  plaintiff's  agent  had  not  finally 
instructed  defendants'  agent  as  to  any  par- 
ticular barrels  to  be  forwarded.  Everist  v. 
Chrand  Trunk,  13  O.  W.  R.  1063. 

J>estn&otion  of  **  crops  **  —  Sparks  — 
Locomotive  —  Marsh  hay  cut  and  haled  - — 
Railway  Act,  R,  8.  C.  1906,  c.  37,  ».  298.]— 
The  RaUway  Act.  R.  S.  C.  1906,  c.  37,  s.  298, 
enacts  that  "  whenever  damage  is  caused  to 
crops  .  .  .  plantations,  or  buildings  and  their 
contents,  by  a  fire,  started  by  a  railway  loco- 
motive, the  company  making  use  of  such 
locomotive,  whether  guilty  of  negligence  or 
not,  shall  be  liable  for  such  damage " :  — 
Held,  that  the  plaintiff  was  not>  entitled  to 
recover  under  the  above  section  in  respect 
to  marsh  hay  cut  at  some  distance  from  the 
raUway  and  baled  and  piled  on  the  property 
of  another  person  along  a  siding  of  the 
defendants,  to  which  place  it  had  been  car- 
ried while  awaitin?  shipment,  and  where  it 
had  been  destroyed  by  fire  caused  by  sparks 
from  one  of  the  defendants'  locomotives. 
Judgments  of  Teetzel,  J.,  and  a  Divisional 
Court  reversed.  Eraser  v.  Pere  Marquette 
Ru>.  Co.  (1908),  18  O.  U  R.  589,  12  O.  W. 
R.  531.  838.  13  O.  W.  R.  883.  9  CJan.  Ry. 
Gas.  308. 

Destruction  of  property  —  Verdict 
against  company  —  Fire  insurance — Credit 
for  insurance  moneys.  Stratford  v.  Toronto, 
Hamilton  and  Stuffalo  Rw,  Co,,  6  O.  W.  R. 
698,-. 

Destmotion  of  property  by  spark 
from  locomotive  —  "Negligence  of  defend- 
ant  —  Proximate  cause.] — Plaintiff  was  the 
owner  of  a  warehouse  in  close  proximity  to 
defendants'  railway.  Within  six  feet  of  the 
warehouse  he  piled  a  quantity  of  hay,  which 
became  ignited  by  a  spark  from  a  locomotive 
on  the  railway,  and  the  fire  spread  to  the 
warehouse,  which  was  totally  destroyed.  The 
jury  found  that  the  fire  originated  from  the 
defendants'  engine,  but  that  the  plaintiff  had 
been  guilty  of  negligence  in  storing  the  hay 
in  such  close  proximity  to  the  railway : — 
Held,  that  as  the  jury  had  found  the  plain- 
tiff negligent,  and  as  such  negligence  was  the 
proximate  cause  of  the  damage,  he  could 
not  recover.  Cairns  v.  Can,  Nor,  Rw,  Co, 
(1909),  2  Sask.  L.  R.  19.  9  Can.  Ry.  Cas. 
306.  10  W.  L.  R.  39. 

Injury  to  property  —  Cause  of  fire  — 
Evidence  —  Conjecture  —  14  Geo.  III.  c.  78 
(Imp.)  —  Precautions  —  Notice.  Laidlaw 
V.  Crow's  Nest  Pass  Rw,  Co,  (B.C.),  10 
W.  K  R.  17. 

NegliKenoe  —  Destruction  of  property  in 
neighbourhood  —  Right  of  way  -  Railway 
Act,  1903,  ss.  128,  239  —  Evidence  —  Ad- 
missibility of  railway  map  by  appellate 
Court,]— By  s.  239  of  the  Railway  Act,  1903 
(3  Edw.  VII.  c.  58).  it  is  provided  that 
the   respondents,   a   railway   company,   shall 


at  all  times  keep  their  right  of  way  free 
from  combustible  matter,  s.-s.  2  providing 
that  when  damage  is  caused  by  a  fire  started 
by  a  railway  locomotive  the  company  shall 
be  liable  whether  guilty  of  negligence  or  not, 
in  the  latter  case  the  liability  being  limited 
to  a  specified  amount. — Where  ignition  oc- 
curred by  reason  of  sparks  from  the  re- 
spondents' engine  at  a  rocky  bluff  shewn  by 
a  map  filed  by  them  in  the  Department  of 
Railways  and  Canals  under  s.  134  of  the 
Railway  Act  of  1888,  repealed  by  s.  128  of 
the  later  Act.  to  be  within  the  delineated 
right  of  way,  the  respondents  were  held  to 
be  liable  for  the  damages  assessed  by  the 
jury. — The  Supreme  Court  of  Canada,  hav- 
ing, on  the  objection  of  the  respondents, 
refused  to  admit  the  map  in  evidence,  on  the 
ground  that  it  had  not  been  tendered  at  the 
trial,  ordered  a  new  trial:  —  Held,  that, 
whether  or  not  the  Supreme  Court  was  right 
in  refusing  to  admit  the  map,  their  Lord- 
ships would  admit  it,  that  it  was  conclusive 
in  favour  of  the  appellants,  and  that  there 
had  been  no  misdirection.  Judgment  of  the 
Supreme  Court  of  Canada  in  Red  Mountain 
Rw.  Co,  V.  Blue,  39  S.  C.  R.  390,  reversed, 
and  judgment  of  Supreme  Court  of  British 
Columbia,  Blue  v.  Red  Mountain  Rw.  Co,, 
12  B.  C.  R.  460.  5  W.  L.  R.  233,  restored. 
Blue  V.  Red  Mountain  Rw.  Co.,  [1909]  A. 
C.  361,  9  Can.  Ry.  Cas.  140. 

Sparks  from  engrlne  —  Evidence 
— Verdict,] — See  Jackson  v.  Grand  Trunk 
Rw.  Co.,  22  C.  L.  T.  12.  249,  2  O.  L.  R. 
689.  32  S.  C.  R.  245. 

Sparks  from  engine  —  Liability  in 
absence  of  negligence.]  —  The  respondent 
brought  suit  for  damages  caused  by  a  fire 
originating  from  sparks  escaping  from  a 
locomotive  engine  of  the  company  appellant, 
while  the  engine  was  employed  in  the  or- 
dinary use  of  its  railway.  The  question 
of  negligence  on  the  part  of  the  company 
was  specially  withdrawn  from  the  considera- 
tion of  the  tribunal  on  the  present  appeal: 
— Held,  reversing  the  judgment  in  9  Que. 
Q.  B.  551,  that  a  railway  company  author- 
ized by  statute  to  carry  on  its  railway  un- 
dertaking in  the  place  and  by  the  means 
adopted,  is  not  responsible  in  damages  for  in- 
jury not  caused  by  negligence,  but  by  the 
ordinary  and  normal  use  of  its  railway. 
Can.  Pac.  Rw,  Co,  v.  Roy,  12  Que.  K.  B.  543 
[1902J  A.  C.  220. 

Sparks  from  engine — lAmitation  of  ac- 
tions— **  By  reason  of  the  construction  and 
operation  of  the  railwtiy"  —  Statutes.] — In 
action  for  damages  caused  by  sparks  from  a 
railway  engine,  the  railway  company  claimed 
the  benefit  of  s.  27  of  the  Consolidated  Rail- 
way Act,  1879,  which  was  incorporated  into 
their  charter  by  Parliament.  Section  27  pro- 
vides, in  part,  that  all  suits  for  indemnity 
for  any  damage  or  injury  sustained  by  reason 
of  the  railway  shall  be  instituted  within  six 
months  next  after  the  time  of  such  supposed 
damage  sustained :  —  Held,  on  appeal,  per 
Hunter  C.J.,  and  Clement,  J.,  that  by  virtue 
of  8.  20  of  the  Interpretation  Act  (Domin- 
ion), the  Railway  Act,  1903,  applies  to  the 
Canadian  Pacific  Railway. — Per  Irving,  J.: 
— The  general  Railway  Act  of  1879,  notwit- 
standing  its  repeal  by  subsequent  general 
legislation,  governs  the  Canadian  Pacific  Rail- 
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way.  Northern  Counties  Investment  Trust 
Limited  v.  Can.  Pac.  Rw,  Co.,  4  W.  L.  B. 
539,  13  B.  C.  B.  130. 

Sparks  from  engine  —  Negligence, 
Absence  of  —  Lidhility.'\ — Action  for  dam- 
age for  injury  to  trees  caused  by  fire  arising 
from  sparks  from  a  locomotive  engine  be- 
longing to  the  defendant  company : — Held, 
following:  Roy  v.  Can.  Pac.  Rw.  Co.,  9  Que. 
Q.  B.  551,  20  O.  L.  T.  441,  that,  where  in- 
jury is  occasioned  by  sparks  from  an  engine, 
the  railway  company  is  responsible  in  dam- 
ages for  the  same,  without  proof  of  direct 
negligence  in  the  operation  of  the  road.  Hen- 
ley V.  Can.  Pac.  Rw,  Co.,  21  C.  L.  T.  394. 

Sparks  from  enslne  —  "Negligence, 
absence  of  —  IAahiliiy.'\  —  Fire  was  dis- 
covered in  two  or  three  places  along  the 
defendants*  right  of  way  shortly  after  a  train 
and  engine  had  passed.  In  spite  of  efforts 
to  control  it,  this  fire  spread  and  injured  the 
plaintiff's  wood  lot,  and  he  brought  this  ac- 
tion for  damages.  The  trial  Judge  held  that 
the  fire  was  caused  either  by  sparks  from  the 
engine  or  originated  in  some  way  from  the 
train — he  did  not  determine  which — and  that 
this  created  a  presumption  of  negligence 
which  the  defendants  had  not  rebutted : — 
Held,  that  the  French  law,  and  consequently 
the  law  in  the  Province  of  Quebec,  is  that  the 
railway  company  are  responsible,  notwith- 
standing the  adoption  of  every  means  of  pre- 
caution known  to  science.  The  English  auth- 
orities are  not  binding  in  a  case  pertaining 
to  civil  rights  and  liabilities:  North  Shore 
Rw.  Co.  V.  McWillie,  M.  L.  B.  5  q.  B.  3C4, 
17  S.  C.  B.  511.  Even  in  countries  where 
it  is  generally  admitted  that  the  statutory 
authorisation  to  use  engines  has  taken  away 
the  common  law  liability,  and  left  the  rail- 
way companies  responsible  for  negligence 
alone,  the  rule  thus  laid  down  in  Rem  v. 
Pease,  4  B.  &  Ad.  30,  Vaughan  v,  Taif  Valley 
Ric.  Co.,  5  II.  &  N.  59,  and  similar  cases, 
has  sometimes  been  doubted  and  evaded:  see 
per  Bramwell,  L,J.,  in  Powell  v.  Fall,  5 
Que.  B.  D.  597;  Ball  v.  Grand  Trunk  Rw. 
Co.,  16  C.  P.  252.  Roy  v.  Can.  Pacific  Rw. 
Co.,  20  C.  L.  T.  441,  9  Que.  Q.  B.  551. 

Sparks  from  enslne  —  Negligence  — 
Destruction  of  property  in  neighbourhood — 
Right  of  way — Railway  Act,  1909,  ss,  118 
(i),  2S9 — Charge  by  Judge  —  Finding  by 
jury — New  trial — New  evidence  on  appeal.'^ 
— The  question  for  the  jury  was,  whether 
or  not  the  place  of  the  origin  of  the 
fire  which  caused  the  damage  com- 
plained of  in  the  action  was  within  the 
limits  of  the  "  right  of  way "  which  the 
defendants  were,  by  the  Bailway  Act.  1903, 
obliged  to  keep  free  from  unnecessary  com- 
bustible matter,  and  their  finding  was  that 
it  was,  but  the  charge  of  the  Judge  was 
calculated  to  leave  the  impression  that  any 
space  where  trees  had  been  cut,  under  the 
powers  conferred  by  s.  118  (>)  of  that  Act, 
might  be  treated  as  included  within  the 
"right  of  way,"  and,  in  effect,  made  a  direc- 
tion, on  issues  not  raised  by  the  pleadings  or 
at  the  trial,  as  to  negligent  exercise  of  the 
privilege  conferred  by  that  section: — Held, 
that,  in  consequence  of  the  want  of  more 
explicit  directions  to  the  jury  on  the  ques- 
tion of  law  and  the  misdirection  as  to  the 
issues,    the    defendants    were    entitled    to    a 


new  trial. — Judgment  in  Blue  T.  Red  Moun- 
tain Rw.  Co.,  12  B.  C.  B.  460,  5  W.  L.  B. 
233  reversed. — ^The  Court  refused  an  ap- 
plication by  the  respondents  on  the  hearing 
of  the  appeal,  for  leave  to  supplement  the 
appeal  case  by  the  production  of  plans  of 
the  right  of  way  which  had  not  been  prxh 
duced  at  the  trial,  as  being  contrary  to  die 
established  course  of  the  Court.  Red  Mourn- 
tain  Rw.  Co.  v.  Blue,  39  S.  C.  B,  390. 

Sparks  from  engine  —  XegUgenoe  — 
Spark-arrester  —  Neglect  to  adopt  Latest 
safety  devices — Conflict  of  expert  evidence 
— Question  for  jury.  Oatman  y.  Michigan 
Central  Rw.  Co.,  7  O.  W.  fi.  81. 

Sparks  from  engine  —  Negligence 
— ^Statutory  powers  —  Costs.} — A  railway 
company  authorised  by  statute  to  carry  on 
its  railway  undertaking  in  the  place  and  by 
the  means  adopted  is  not  responsible  in  dam- 
ages for  injury  not  caused  by  negligence, 
but  by  the  ordinarv  and  normal  use  of  its 
railway;  or,  in  other  words,  by  the  proper 
execution  of  the  power  conferred  by  the 
statute.  Oeddis  v.  Proprietors  of  Bann  Reser- 
voir, 3  App.  Cas.  430,  438.  and  Hammer- 
smith Rw,  Co.  V.  Brand,  L.  B.  4  H.  L.  215. 
followed.  The  previous  state  of  the  common 
law  imposing  liability  cannot  render  inopera- 
tive the  positive  enactment  of  a  statute. 
Neither  the  Civil  Code  of  Lower  Canada, 
Art.  356,  nor  the  Dominion  Bailway  Act, 
ss.  92,  288,  on  their  true  construction,  con- 
templates the  liability  of  a  railway  company 
acting  within  its  statutory  powers.  So  held, 
where  the  respondent  had  suffered  damage 
caused  by  sparks  escaping  from  one  of  the 
appellants*  locomotive  engines  while  employed 
in  the  ordinary  use  of  its  railway.  Judgment 
in  20  C.  L.  T.  441.  9  Que.  Q.  B.  551.  re- 
versed. Appeal  allowed,  appellants  to  pay 
respondent's  costs  in  accordance  with  the 
terms  on  which  special  leave  to  appeal  was 
granted.  Can.  Pac,  Rw.  Co.  t.  Roy,  [1902] 
A.  C.  220. 

Sparks  from  looomotlTe  —  Evidence 
as  to  cause  of  fire  —  Judge*s  charge — Sec- 
tion 298  Railway  Act  (Canada).] — Action 
for  damages  for  destruction  of  plaintiff's  mill 
by  fire,  said  to  have  been  caused  by  spaits 
from  a  locomotive  engine  of  defendants: — 
Held,  that  the  inference  drawn  by  the  jniy 
that  the  sparks  came  from  defendants*  loco- 
motive engine  was  well  warranted  by  ibe 
evidence. — Held,  further  that  when  the  trial 
Judge  said  in  his  charge  to  assess  the  dam> 
ages  at  $5,000,  it  was  a  mere  inadvertence, 
which  was  not  objected  to  at  the  time.  Cale- 
donia V.  Grand  Trunk  (1909),  14  O.  W.  R. 
394 

Sparks  from  loeomotiTes  —  Destruc- 
tion of  **  standing  bush "  —  Findings  of 
jury  —  Dominion  Railway  AcU  R.  8.  C. 
1906,  c.  37,  s.  298  —  *' Tjands  *'—**  Planta- 
tions '*  —  Interpretation  of  statute,] — ^Action 
for  damages  for  injury  to  plaintiffs*  property 
by  fire  caused,  as  alleged,  by  sparks  from 
one  of  defendants*  engines.  Jury  found  in 
favour  of  plaintiffs : — Held,  on  appeal,  there 
is  evidence  to  support  jury*s  findings  and 
oral  answer  of  foreman. — Held,  further,  that 
*'  standing  bush  *'  is  covered  by  **  lands  **  in 
s.  37  above,  notwithstanding  use  of  "planta- 
tions '*  in  same  section.     Campbell  v.  C,  P. 
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R.   (1909),  14  O.  W.  R.  144,  18  O.  L.  R. 
466,  9  Can.  Ry.  Cas.  300. 

Leave  to  appeal  to  Court  of  Appeal  on 
question  of  law  granted,  14  O.  W.  R.  349. 


12,  INJUHIES  TO  Persons  and  Vehicles  at 

Cbossings. 

See  Negligence. 


—  Death  —  'Negligence  — 
Defects  in  equipment  of  train  —  Pleading,"] 
— ^The  plaintiff's  claim  was  for  damages  for 
the  death  of  his  son,  an  infant,  alleged  to 
have  been  occasioned  by  the  negligence  of 
the  defendants,  on  one  of  whose  freight 
trains  he  was  working  as  a  brakesman  at 
the  time  of  the  accident  which  resulted  in 
his  death.  The  alleged,  negligence  consisted 
in  the  absence  of  air  brakes  and  bell  signal 
cords  from  the  equipment  of  the  train: — 
Held,  that,  although  the  Railway  Act  in 
force  at  the  time  of  the  accident  required 
only  passenger  trains  to  be  equipped  with 
bell  signal  cords  and  air  brakes,  it  was  still 
a  question  depending  upon  evidence  whether 
the  absence  of  these  appliances  on  freight 
trains  was  negligence  for  the  purposes  of 
such  an  action.  The  statement  of  claim 
should  allege  that  the  defendants  were  aware 
or  should  have  been  aware  of  the  defects. 
It  is  not  necessary  to  allege  that  the  de- 
ceased was  ignorant  of  the  defects.  MaJcar- 
»ky  y.  Can.  Pac,  Rto,  Co.,  15  Man.  L.  R.  53. 


—  Negligence  of  fellow-ser- 
vants— ^Turning  switch  in  face  of  approach- 
ing train  —  Derailment  of  train — Contribu- 
tory negligence  —  Speed  of  train — ^Damages 
— Quantum.  Stewart  v.  P^e  Marquette 
Rw.  Co.,  6  O.  W.  R.  724. 

Conductor  —  Negligence  —  Proximate 
cause  —  Imprudence  of  person  injured  — 
Display  of  uyrong  signal  —  Case  of  jury  — 
New  trial.] — ^A  railway  train  was  approach- 
ing a  station  in  London,  and  the  conductor 
jumped  off  before  it  reached  it.  intending  to 
cross  a  track  between  his  train  and  the  sta- 
tion, contrary  to  the  rule  forbidding  em- 
ployees to  get  off  a  train  in  motion.  A  light 
engine  was  at  the  time  coming  towards  him 
on  the  track  he,  wished  to  cross,  which 
struck  and  killed  him.  The  light  engine  was 
moving  reversely,  and  shewed  a  red  light  at 
the  end  nearest  the  conductor,  which  would 
indicate  that  it  was  either  stationary  or 
going  away  from  him.  In  an  action  by  the 
conductor's  widow  she  was  nonsuited  at  the 
trial,  and  a  new  trial  was  granted  by  the 
Court  of  Appeal,  3  O.  W.  R.  892:— HcW, 
reversing  the  juagm^nt  of  the  Court  of  Ap- 
peal, Da  vies  and  Killam,  J  J.,  dissenting, 
that,  as  the  light  engine  had  been  allowed 
to  pass  a  semaphore  beyond  the  station,  on 
the  assumption,  which  was  justified,  that  it 
would  pass  before  the  train  came  to  a  stop 
at  the  station,  and  as.  if  the  deceased  had 
not,  contrary  to  rule,  left  the  train  while 
in  motion,  he  could  not  have  come  into  con- 
tact with  the  engine,  the  plaintiff  was  not 
entitled  to  recover,  per  Davies  and  Killam, 
J  J.,  dissenting,  that  the  act  of  the  deceased 
in  getting  off  the  train  when  he  did  was  not 
the  proximate  cause  of  the  accident,  and  the 
plaintiff  was  entitled  to  have  the  opinion  of 
the  jury  as  to  whether  or  not  deceased  was 


misled  by  the  red  light.  Birkett  v.  Grand 
Trunk  Rto,  Co.,  25  C.  L.  T.  1 ;  Grand  Trunk 
Rio.  Co.  V  Birketi,  35  S.  C.  R.  296. 

Death  —  Negligence  —  Defective  engine 
— Dangerous  crossing  —  Undue  speed  — 
"  Train  of  cars  "  —  Crown  railway  —  Dis- 
cretion of  minister  —  Precautionary  meas- 
ures against  accident.] — ^The  husband  of  the 
suppliant  was  killed  by  being  struck  by  the 
tender  of  an  engine  while  he  was  on  a  level 
crossing  over  the  Intercolonial  Railway 
tracks  in  the  city  of  Halifax.  The  evidence 
shewed  that  the  crossing  was  a  dangerous 
one,  and  that  no  special  provision  has  been 
made  for  the  protection  of  the  public:  — 
Held,  that  the  accident  was  attributable  to 
the  negligence  of  officers  and  servants  of  the 
Crown  employed  on  the  railway,  both  in 
using  a  defective  engine  and  in  maintaining 
too  high  a  rate  of  speed  under  the  circum- 
stances. 2.  An  engine  and  tender  do  not 
constitute  a  **  train  of  cars "  within  the 
meaning  of  s.  29  of  the  Government  Railway 
Act,  R.  S.  C.  c.  38.  Bollinger  v.  Can.  Pac. 
Rw,  Co.,  21  O.  R.  705.  not  followed.  3. 
Where  the  Minister  of  Railways,  or  the 
Crown's  officer  under  him  whose  duty  it  is 
to  decide  as  to  the  matter,  comes,  in  his 
discretion,  to  the  conclusion  not  to  employ 
a  watchman  or  to  set  up  gates  at  any  level 
crossing  over  the  Intercolonial  Railway,  it 
is  not  for  the  Court  to  say  that  the  Minis- 
ter or  the  officer  was  guilty  of  negligence  be- 
cause the  facts  shew  that  the  crossing  in 
question  was  a  very  dangerous  one.  Harris 
V.  The  King,  24  C.  L.  T.  388. 

Death  —  Negligence  —  Display  of  wrong 
signal  —  Contributory  negligence  —  More 
than  one  possible  conclusion  from  facts  not 
in  dispute  —  Case  for  jury  —  Nonsuit  — 
New  trial.  Birkett  v.  Grand  Trunk  Rw. 
Co,,  3  O.  W.  R,  892. 

Defltmotlon  of  oarriase  eromaing 
traoh  —  Negligence  —  Engine  moving  re- 
versely —  Highway  crossing  —  Speed  of 
train.] — A  railway  company  who  use  a  loco- 
motive, rear  end  foremost,  to  haul  a  train, 
so  that  the  driver  cannot  see  the  track  im- 
mediately ahead,  are  guilty  of  negligence 
and  liable  to  contribute  to  the  loss  arising 
from  a  carriage  being  run  down  at  a  rail- 
way crossing,  when  the  accident  might  pos- 
sibly have  been  averted,  had  the  driver  of  the 
locomotive  been  able  to  see  the  carriage  B,p- 
proach. — 2.  There  is  no  statutory  obligation 
to  slacken  the  speed  of  a  railway  train  at 
an  ordinary  railway  crossing.  Grand  Trunk 
Rw.  Co.  \.  Daoust,  14  Que.  K.  B.  548. 

NegliKenoe  —  Braking  apparatus — No- 
tice of  defects  —  Benefit  society  —  Contract 
indemnifying  employer.]  —  The  "  sander " 
and  sand-valves  of  a  railway  locomotive, 
which  Tni\y  be  used  in  connection  with  the 
brakes  in  stopping  a  train,  do  not  constitute 
part  o^'  the  "  apparatus  and  arrancrements  " 
for  applying  the  brakes  to  the  wheel  required 
by  8.  243  of  the  Railway  Act  of  1888.  Fail- 
ure to  remedy  defects  in  the  sand-valves, 
upon  notice  thereof  given  at  the  repair  shops 
in  conformity  with  the  company's  rules,  is 
merely  the  negligence  attributable  to  the  com- 
pany itself;  therefore,  the  company  may 
validly  contract  with  its  employees  so  as  to 
exonerate  itself  from  liability  for  such  negli- 
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gence,  and  such  a  contract  is  a  good  answer 
to  an  action  under  Art.  1056  of  the  Civil 
Code  of  Lower  Canada.  The  Queen  v. 
Grenier,  30  S.  C.  R.  42.  followed.  Girouard, 
J.,  dissented  on  .the  ground  that  the  negli- 
gence found  by  the  jury  was  negligence  of 
both  the  company  and  its  employees.  Judg- 
ment in  12  Que.  K.  B.  1«  affirming  judgment 
in  review,  21  Que.  S.  C.  346,  reversed.  Grand 
Trunk  Rtt.  Co.  v.  Miller,  24  C.  L.  T.  77, 
34  S.  C.  R.  45. 

Nesliffenee  —  Conflicting  evidence  — 
Findings  of  jury  —  Excessive  damages  — 
Reduction  —  New  trial.  Hockley  v.  Grand 
Trunk  Rw,  Co.,  Davis  V.  Grand  Trunk  Rw, 
Co.,  5  O.  W.  R.  572. 

Nesligrence  —  Crossing  jaot  at  highway 
and  not  sanctioned  by  Board  of  Railway 
Commissioners  —  Non-compliance  with  ss. 
242  and  243  of  Railway  Act  —  Fences  at 
crossing  —  Invitation  to  public  —  Costs. 
Bird  V.  Can.  Pac.  Rw.  Co.  (N.W.T.),  6 
W.  li.  R.  393. 

Ifeg^ligenoe  —  Ewcesaive  speed  —  Fenc- 
ing —  Railway  Act  —  Evidence  —  Reason- 
able inferences.] — The  provisions  of  55  & 
56  V.  c.  27,  s.  6.  amending  s.  197  of  the 
Railway  Act,  1888,  and  requiring,  at  every 
public  road  crossing  at  road  level  of  the 
railway,  the  fences  on  both  sides  of  the 
crossing  and  of  the  track  to  be  turned  into 
the  cattle  guards,  apply  to  all  public  road 
crossings,  and  not  to  those  in  townships  only, 
as  is  the  case  of  the  fencing  prescribed  by 
8.  194  of  the  Railway  Act.  1888.  Grand 
Trunk  Rw.  Co.  v.  McKay,  34  S.  C.  R.  81, 
followed.  Three  persons  were  near  a  public 
road  crossing  when  a  freight  train  passed, 
after  which  they  attempted  to  pass  over  the 
track,  and  were  struck  by  a  passenger  train 
coming  from  the  direction  opposite  to  that  of 
the  freight  train,  and  killed.  The  passenger 
train  was  running  at  the  rate  of  45  miles  an 
hour,  and  it  was  snowing  slightly  at  the 
time.  On  the  trial  of  actions  under  Lord 
Campbell's  Act  against  the  railway  company, 
the  jury  found  that  the  death  of  the  three 
persons  was  due  to  negligence  "  in  violating 
the  statute  by  running  at  an  excessive  rate 
of  speed."  and  that  deceased  were  not  guilty 
of  contributory  negligence.  A  verdict  for 
the  plaintiff  in  each  case  was  maintained  by 
the  Court  of  Appeal : — Held,  that  the  defend- 
ants wore  liable;  that  the  deceased  had  a 
right  to  cross  the  track,  and  there  was  no 
evidence  of  want  of  care  on  their  part,  and 
the  same  could  not  be  presumed ;  and, 
though  there  may  not  have  been  precise  proof 
that  the  negligence  of  the  company  was  the 
direct  cause  of  the  accident,  the  jury  could 
reasonably  infer  it  from  the  facts  proved; 
and  their  finding  was  justified.  McArthur 
V.  Dominion  Cartridge  Co.,  [1905]  A.  C.  72, 
followed.  Wakelin  v.  London  and  South 
Western  Rw.  Co.,  12  App.  Cas.  41,  distin- 
guished.— Held,  also,  that  the  fact  of  de- 
ceased starting  to  cross  the  track  two  sec- 
onds before  being  struck  by  the  engine  was 
not  proof  of  want  of  care,  that  owing  to  the 
snowstorm  and  the  escaping  steam  and  noise 
of  the  freight  train  they  might  well  have 
failed  to  see  the  headlight,  or  hear  the  ap- 
proach of  the  passenger  train  if  they  had 
looked  and  listened.    Judgment  of  the  Court 


of  Appeal  affirmed.  Hainer  v.  Grand  Trunk 
Rw.  Co..  25  C  L.  T.  93 ;  Grand  Trunk  Rw. 
Co.  V.  Hainer,  36  S.  C.  R.  180. 

Neslisence  —  Failure  to  give  warning 
of  approach  of  train  —  Findings  of  jury — 
Admission  of  deceased  that  he  ran  into  train 
— Contributory  negligence  —  Action  by  father 
and  adminijftrator  —  Failure  to  prove  pecuni- 
ary loss  —  Nonsuit.  Moir  v.  Can.  Pac,  Rw. 
Co.,  9  O.  W.  R,  22.  10  O.  W.  R.  413. 

NeKlieenee  —  Failure  to  look  for  traiu 
— Contributory  negligence  —  Case  for  jury.] 
— In  an  action  under  the  Fatal  Accident:} 
Act  to  recover  damages  for  the  death  of  a 
man  who  was  struck  by  a  light  engine  of  the 
defendants  when  attempting  to  cross  their 
track  in  a  waggon  with  horses,  it  appeared 
that  the  deceased  on  approaching  the  track 
looked  both  ways,  but  did  not  look  again 
just  before  crossing  when  he  could  have  seen 
the  engine.  The  jury  found  that  the  whistle 
was  not  sounded  nor  the  bell  rung,  that  such 
neglect  was  the  proximate  cause  of  the  in- 
jury, and  that  the  deceased  could  not  by  the 
exercise  of  ordinary  care  have  avoided  the 
injury: — Held,  that  the  omission  to  look 
again  was  not  such  a  circumstance  as  would 
have  justified  withdrawing  the  case  from  the 
jury ;  and  a  judgment  for  the  plaintiffs  upon 
the  findings  should  not  be  disturbed.  Decision 
of  Meredith,  J.,  affirmed.  Misener  y.  Wabash 
Rw.  Co.,  12  O.  L.  R.  71,  7  O.  W.  R.  651. 

Neglisence  —  Failure  to  look  for  train 
— Contributory  negligence  —  Case  for  jury.] 
— ^The  plaintiff  was  injured  by  being  run  over 
at   a   highway   crossing   by   a   train   moving 
reversely,  and  brought  this  action  to  recover 
damages   for  his   injuries.     The  jury  found 
that  the  plaintiffs  injuiy  was  caused  by  the 
defendants'  negligence  in  not  using  sufficient 
signals  to  attract  his  attention,  that  the  con- 
ductor was  not  on  the  rear  end  of  the  car, 
and  that  the  plaintiff  could  not  by  the  exer- 
cise of  ordinary  care  have  avoided  the  injar/. 
The  train   was  coming  from   the  east,  and 
the  plaintiff  on  approaching  the  track  looked 
to  the  east  and  did  not  see  it,  his  view  being 
obstructed,  and,  his  attention  being  directed 
to  a  train  standing  at  the  station  to  the  west, 
did  not  again   look   to  the  east   when,  joit 
before   attempting   to  cross,    he   might  have 
seen   the   train   approaching: — Held,  that  it 
was  not  so  clearly  manifest  that  the  plaintiff 
was  the  cause  of  his  own  injury:  that  there 
was  nothing  to  leave  to  the  jury;  althoofh 
the  plaintiff  might  be  guilty  of  some  nejclect 
in  approaching  the  track,  it  was  for  the  joiy 
to  say  whether  the  defendants  might  not  still 
have   avoided   the  accident  if  they  had  dis- 
charged their  statutory  duty;   the  case  wai 
properly  left  to  the  jury;  and  their  findinsf 
were  sufficient  to  support  a  verdict  for  the 
plaintiff.     Decision    of    a    Divisional   Court, 
5  O.  W.  R.  802,  reversed.     Wright  v.  Oraui 
Trunk  Rw.  Co.,  12  O.  L.  R  114,  7  O.  W.  a 
636. 

NeKligenee  —  Failure  to  look  far  traim 
— Contributory  negligence  —  Case  for  jury 
— Unsatisfactory  verdict  —  Damages — Ssw 
trial.] — The  infant  plaintiff  was  injured  bj 
being  struck  by  the  engine  of  a  train  of  the 
defendants  while  crossing  their  track  at  a 
level  highway  crossing.  Had  he  looked,  he 
could  have  seen  the  approach  of  the  trun, 
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but  he  did  not  look.  There  was  some  evi- 
dence that  the  usual  statutory  signals  of 
the  approach  of  the  train  were  not  given. 
The  infant  plaintiff  sought  to  recover  dam- 
ages for  his  injuries,  and  the  adult  plaintiff, 
the  infant's  father,  claimed  damages  for  loss 
and  expense  incurred  by  him  in  consequence 
of  the  injuries : — Heldf  affirming  the  decision 
of  Street,  J.,  10  O.  L.  R.  330.  5  O.  W.  R. 
664,  that  the  case  could  not  have  been  with- 
drawn from  the  jury ;  but  that  the  findings 
were  opposed  to  the  great  weight  of  evi- 
dence, and  the  damages  recovered  by  the 
father  excessive;  and  therefore  there  should 
be  a  new  trial.  Sims  v.  Grand  Trunk  Rto. 
Co,,  12  O.  L.  R.  39,  7  O.  W.  R.  648. 

Nogllfi^enc©  —  Finding  of  jury  —  Evi- 
dence.]— A.,  as  administratrix,  brought  an 
action  against  the  defendants  to  recover 
compensation  for  the  death  of  her  husband 
by  negligence,  and  alleged  in  her  declaration 
that  the  negligence  consisted  in  running  a 
train  at  a  greater  speed  than  six  miles  an 
hour  through  a  thickly  peopled  district,  and 
in  failing  to  give  the  statutoiy  warning  on 
approaching  the  crossing  where  the  accident 
happened.  At  the  trial  questions  were  sub- 
mitted to  the  jury,  who  found  that  the  train 
was  running  at  a  speed  of  25  miles  an  hour, 
that  such  speed  was  dangerous  for  the 
locality,  and  that  the  death  of  the  deceased 
was  caused  by  neglect  or  omission  of  the 
company  in  failing  to  reduce  speed,  as  pro- 
vided by  the  Railway  Act.  A  verfict  was 
entered  for  the  plaintiff,  and,  on  motion  of 
the  Court  en  banc  to  have  it  set  aside  and 
judgment  entered  for  the  defendants,  a  new 
trial  was  ordered,  on  the  ground  that  ques- 
tions as  to  the  bell  having  been  rung  and 
the  whistle  sounded  should  have  been  sub- 
mitted to  the  jury.  The  plaintiff  appealed 
to  the  Supreme  Court  of  Canada  to  have  the 
verdict  at  the  trial  restored,  and  the  defend- 
ants, by  cross-appeal,  asked  for  judgment : — 
Held^  Idington,  J.,  dissenting,  that  by  the 
above  findings  of  the  jury  the  defendants 
were  exonerated  from  liability  on  the 
other  grounds  of  negligence  charged,  as  to 
which  they  had  been  properly  directed  by 
the  Judge,  and  the  new  trial  was  improperly 
granted  on  the  ground  mentioned. — HcW, 
also,  that  though  there  was  no  express  find- 
ing that  the  place  at  which  the  accident  hap- 
pened was  a  thickly  peopled  portion  of  the 
district,  it  was  necessarily  imported  in  the 
findings  given  above ;  that  this  fact  had  to 
be  proved  by  the  plaintiff,  and  there  was  no 
evidence  to  support  it;  and  that,  as  the 
evidence  shewed  it  was  not  a  thickly  peopled 
portion,  the  plaintiff  could  not  recover,  and 
the  defendants  should  have  judgment  on  their 
cross-appeal.  Judgment  in  2  W.  L.  R.  249 
reversed.  Andreas  v.  Can.  Pac.  Rto,  Co.,  26 
C.  L.  T.  72,  37  S.  0.  R.  1. 

Negllgenoe  —  Findings  of  jury — "Look 
and  listen*'  —  Contributory  negligence.]  — 
M.  attempted  to  drive  over  a  railway  track 
which  crossed  the  highway  at  an  acute 
angle,  where  his  back  was  almost  turned  to  a 
train  coming  from  one  direction.  On  ap- 
proaching the  track  he  looked  both  ways,  but 
did  not  look  again  just  before  crossing,  when 
he  could  have  seen  an  engine  approaching, 
which  struck  his  team,  and  he  was  killed. 
In  an  action  by  his  widow  and  children  the 
jury  found  that  the  statutory  warnings  had 


not  been  given,  and  a  verdict  was  given  for 
the  plaintiffs  and  affirmed  by  the  Court  of 
Appeal : — Held,  affirming  the  judgment  of  the 
Court  of  Appeal,  12  O.  L.  R.  71,  Misener  V. 
Wabash  Rw.  Co.,  Fitzpatrick,  C.J.,  hwsi- 
tante,  that  the  findings  of  the  jury  were  not 
such  as  could  not  have  been  reached  by 
reasonable  men,  and  the  verdict  was  justi- 
fied. Wabash  Rto.  Co.  v.  Misener,  27  C.  L. 
T.  154.  38  S.  C.  R.  94. 

Negligence  —  Findings  of  jury — Train 
"  behind  time "  —  Dominion  Railway  Act, 
X90S,  s.  215.] — In  an  action  to  recover  dam- 
ages for  the  death  of  a  man  who  was  struck 
by  a  train  of  the  defendants  at  a  highway 
crossing,  the  evidence  as  to  whether  the 
statutory  signals  were  given  was  conflicting, 
and,  while  it  was  shewn  that  the  train  was 
about  ten  minutes  late,  there  was  no  evidence 
as  to  the  cause  of  the  delay,  nor  was  it 
shewn  that  the  deceased  was  misled  thereby. 
The  jury  found  that  the  defendants  were 
guilty  of  negligence,  which  consisted  in  the 
train  being  "behind  time;"  but  they  did  not 
answer  a  question  put  to  them  as  to  whether 
the  bell  was  ringing: — Held,  that  no  action- 
able negligence  was  shewn  or  found,  and  the 
action  should  be  dismissed ;  it  was  not  a 
case  for  a  new  trial. — Section  215  of  the 
Dominion  Railway  Act,  1903,  which  requires 
that  all  regular  trains  shall  be  started  as 
nearly  as  practicable  at  regular  hours^  fixed 
by  public  notice,  did  not  aid  the  plaintiffs. 
Hanly  v.  Michigan  Central  Rw.  Co.,  9  O. 
W.  R.  229,  13  O.  L.  R-  560. 

Negligence  —  Neglect  of  statutory  warn- 
ing —  Collision  at  crossing  —  Contributory 
negligence  —  Nonsuit,] — The  deceased,  who 
was  well  acquainted  with  the  locality,  while 
driving  along  a  highway  running  in  the  same 
direction  as  and  crossing  a  railway,  was 
killed  at  the  crossing  by  a  locomotive,  run- 
ning alone,  coming  from  a  direction  behind 
him.  The  trial  Judge  left  it  to  the  jury  to 
say  whether  there  was  negligence  on  the 
part  of  the  defendants,  and  whether  the 
deceased  could  \5pth  ordinary  diligence  have 
seen  the  engine  in  time  to  avoid  the  colli- 
sion, and  whether  he  was  guilty  of  any  want 
of  ordinary  care  and  diligence  which  con- 
tributed to  the  accident.  The  jury  found 
that  the  engine  was  going  unusually  fast; 
that  the  whistle  was  sounded  at  a  crossing 
three-fifths  of  a  mile  off,  but  was  not  con- 
tinued at  the  other  crossings,  and  that  the 
deceased  was  not  guilty  of  contributory  negli- 
gence : — Held,  that  the  case  had  been  properly 
left  to  the  jury,  and  that  the  verdict  not 
being  against  the  weight  of  evidence  ought 
not  to  be  disturbed.  Peari  v.  Grand  Trunk 
Rw.  Co.,  10  O.  L.  R.  753  (Privy  Council). 

Negligence  —  Omission  to  give  warning 
of  approach  —  Sidewalk  —  Way  of  access 
to  station  —  Highway  —  Jury  —  Misdirec- 
tion —  New  trial.  Hanson  v.  Can.  Pac. 
Rw.  Co.   (N.W.T.),  4  W.  L.  R.  385. 

Negligence  —  Speed  of  train  —  Failure 
to  give  statutory  warning  —  Fences  — 
Thickly  populated  part  of  town  —  Contri- 
butory negligence  —  Findings  of  jury  — 
New  trial.  Andreas  v.  Can.  Pac.  Rw.  Co. 
(N.W.T.),  2  W.  L.  R.  249. 
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Negligence  —  Speed  of  train  —  Fence9 
— Watchman  or  gates  at  hightoay  crossing,"] 
— A  railway  company  is  under  no  legal 
obligation  to  slacken  the  speed  of  its  trains 
through  a  town,  if  its  track  is  properly 
fenced. — 2.  The  failure  of  a  railway  company 
to  have  a  guardian,  or  gates,  or  some  equi- 
valent form. of  protection,  at  a  street  cross- 
ing, however  dangerous  from  the  lay  of  the 
land  making  it  impossible  to  see  approaching 
trains,  it  is  not  a  fault  that  will  make  the 
company  liable  for  accidents  by  collision 
with  its  passing  trains.  Quebec  and  Lake 
St.  John  Rid.  Co.  v.  Qirard,  15  Que.  K. 
B.  48. 

Negligenoe  —  Statutory  signals  —  Ex- 
cessive speed  —  Findings  of  jury  —  Con- 
tributory negligence  —  Failure-^to  look  for 
approaching  train  —  Dangerous  crossing — 
Evidence  —  Previous  accident  • —  Inflamma- 
tory address  to  jury  —  Absence  of  prejudice. 
Sims  V.  Grand  Trunk  Ru>.  Co,,  9  O.  W.  R. 
469. 

Neglisence  —  Warning  of  approach  of 
train  —  Failure  to  give  —  Reasonahle  excuse 
for  omission  to  look  for  train  before  cross- 
ing —  Question  for  jury  —  Nonsuit  set  aside 
— New  trial,] — Plaintiff  was  driving  in  a 
southerly  direction,  at  night,  along  a  road 
called  the  Luzon  road,  which  crosses  defend- 
ants' line  at  a  right  angle.  The  carriage  in 
which  he  was  driving  was  struck  at  the  cross- 
ing by  an  express  train  of  defendants'  from 
the  east.  Plaintiff  was  thrown  out  and  in- 
jured, and  his  carriage  was  damaged.  Evi- 
dence shewed  that  the  plaintiff  neither  saw 
nor  heard  the  train  approaching  until  he 
found  himself  actually  crossing  the  track, 
immediately  before  he  was  struck,  when  it 
was  too  late  to  avoid  it.  He  said  that  the 
night  was  so  dark  that  he  could  not  even 
see  the  fences  at  the  side  of  the  road,  and 
that  he  mistook  his  position  in  consequence, 
and  supposed  that  he  was  still  some  400 
feet  away  from  the  railway  track  when  he 
found  himself  upon  it.  It  seemed  plain, 
however,  that  he  must  have  seen  the  train 
had  he  been  at  all  on  the  alert.  There  was 
some  evidence  that  the  cover  of  the  carriage 
in  which  he  was  sitting  was  up,  and  this 
would  have  prevented  his  seeing  the  train. 
Wakelin  v.  London  and  South  Western  Rw. 
Co,,  12  App.  Cas.  41,  and  VallSe  v.  Cfrand 
Trunk  Rw,  Co.,  1  O.  L.  R.  224,  considered : 
— Held,  that  where  the  railway  company 
fails  to  give  the  statutory  warning  of  the 
approach  of  a  train,  and  an  accident  hap- 
pens, plaintiff  is  entitled  to  have  the  opinion 
of  the  jury  upon  any  reasonable  excuse  given 
for  the  omission  to  look  out  for  the  approach, 
of  the  train,  and  the  Judge  cannot  himself 
pass  upon  the  sufficiency  of  the  excuse.  The 
excusps  offered  by  plaintiff  in  the  present 
case  for  his  omission  to  sec  the  approach  of 
the  train  in  time  to  avoid  the  accident,  should 
not,  in  accordance  with  the  authorities,  have 
been  withdrawn  from  the  jury.  Nonsuit  set 
aside  and  new  trial  ordered.  Champagne  V. 
arand  Trunk  Rw.  Co.,  5  O.  W.  R.  218.  9 
O.  L.  R.  589. 

Negligence — Workmen  in  grain  elevator 
— Tracks  in  elevator  —  Shunting  engine  — 
Warning  —  Findings  of  jury  —  New  trial. 
Mott  V.  Grand  Trunk  Rw,  Co,,  5  O.  W. 
R.  42. 


—  AUi/hting  from  moving  ear 
— Negligence  —  Contributory  negligence  — 
Findings  of  jury  —  Damages.] — A  railway 
company  which  has  undertaken  to  carry  a 
passenger  to  a  station  on  its  line  moat  stop 
its  train  at  that  station  long  enough  to  give 
the  passenger  a  reasonable  opportunity  of 
getting  off.  If  the  train  stops,  and  the  pas- 
senger, after  making  reasonable  efforts  to 
do  so,  is  unable  to  get  off  before  it  starts 
again,  and  jumps  off  and  is  injured,  the  com- 
pany is  liable  in  damages ;  provided,  how- 
ever, that,  when  the  passenger  jumps  off,  the 
train  is  not  moving  at  such  a  rate  of  speed 
as  to  make  the  danger  of  jumping  obvious  to 
a  person  of  reasonable  intelligence.  The 
fact  of  a  passenger  getting  off  a  train  while 
it  is  in  motion  is  not  in  itself  evidence  of 
negligence.  In  every  case  it  is  a  question 
to  be  decided  by  the  jury  whether  the  passen- 
ger acted  as  a  reasonable  man  would  do  under 
the  circumstances.  Where  a  train  scheduled 
to  stop  at  a  named  station,  did  not.  on 
arriving  there,  stop  a  sufficient  length  of 
time  to  enable  the  passengers  to  get  off,  and 
a  passenger  in  attempting  to  do  so.  after  the 
train  had  started,  stumbled  and  fell  and  was 
injured,  and  it  was  found  by  the  jury  on  the 
evidence  that  he  acted  as  a  reasonable  man 
would  do  under  the  circumstances,  the  Coort 
refused  to  interfere  with  their  finding,  or  to 
reduce  the  damages  awarded,  $1,000.  Keith 
V.  Ottawa  and  New  York  Rw.  Co,,  1  O.  W. 
R.  104,  749.  22  C.  L.  T.  114,  3  O.  L.  R. 
265,  23  C.  li.  T.  85.  5  O.  L.  R.  116. 

Passenger  —  Mere  licensee  —  Duty  of 
company  —  Negligence,] — N.  had  a  contract 
with  the  defendants  to  repair  a  bridge,  and, 
while  riding  on  the  locomotive  of  the  com- 
pany's coal  train  on  his  way  to  the  work, 
he  was  killed  by  reason  of  the  train  falling 
through  the  bridge.  The  engine  driver  in 
charge  of  the  train  (there  being  no  con- 
ductor) had  no  authority  to  take  passengers, 
and  had  instructions  not  to  allow  persons 
to  travel  on  the  engine  without  permission 
from  some  competent  authority,  but  the  com- 
pany's officers  and  servants  and  other  per- 
sons authorised  by  the  manager  and  master 
mechanic  used  to  ride  on  the  coal  train. 
A  few  days  before  the  accident  N.  and  the 
defendants'  manager  had  gone  down  to  the 
bridge  on  the  engine  of  a  coal  train  and  re- 
turned the  same  way  the  same  day.  In  an 
action  by  N.'s  representatives  to  recover 
damages  from  the  company  for  his  death, 
the  jury  found  that  the  company  had  under- 
taken to  carry  N.  as  a  passenger: — HeU, 
that  there  was  no  evidence  to  support  such 
a  finding,  and  that  N.  was  a  **mere  licensee." 
The  relation  of  common  carrier  and  passen- 
ger does  not  exist  when  a  person  travels  on 
the  locomotive  of  a  coal  train  without  the 
permission  of  some  officer  who  has  anthor- 
ity  to  give  such  permission,  and,  if  injured, 
such  a  person  has  no  right  to  action  unless 
injured  through  the  dolus  as  distinsnished 
from  the  culpa  of  the  carrier.  Nightingt^ 
V.  Union  Colliery  Co,  of  British  Columbut^ 
23  C.  L.  T.  206.  9  B.  C.  R.  453. 

Passensrer  in  sleeping  berth  —  Nepl*- 
gence.] — The  plaintiff  was  a  passenger  by  a 
night  train  on  the  defendants'  railway.  After 
retiring  to  the  berth  assigned  to  her — an 
upper  one — she  endeavoured  to  make  some 
change  in  the  manner  in  which  the  berth  was 
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made  up.  She  next  tried  to  reach  the  other 
end  of  the  berth  £rom  the  inside,  but,  just 
as  she  leaned  to  the  inside  of  the  car,  there 
was  a  violent  lurch  and  jerk  which  threw 
her  into  the  middle  of  the  passage  way,  on 
her  back,  inflictinfi:  severe  injuries: — Held^ 
that  there  was  evidence  of  negligence  to  go 
to  the  jury;  and  a  nonsuit  was  set  aside, 
and  a  new  trial  directed.  Smith  y.  Can. 
Pac.  Rid.  Co,,  34  N.  S.  Reps.  22.  Reversed 
and  nonsuit  restored :  S.  (7.,  21  C.  L.  T.  427, 
31  S.  C.  R.  367. 

Penon  croaginK  traok  —  Highway 
crossing — Neglect  to  give  statutory  warning 
—  Contributory  negligence,] — Persons  law- 
fully using  a  highway  are  entitled  to  assume 
that  the  statutory  warning  will  be  given  by 
a  train  crossing  the  highway,  and  are  not 
irnilty  of  contributory  negligence  because 
while  driving  a  restive  horse  they  approach, 
in  the  absence  of  warning,  so  close  to  the 
crossing  as  to  be  unable  to  control  the  horse 
when  the  train  crosses,  and  are  injured, 
even  though  they  probably,  by  looking  or 
listening,  would  have  learned  of  the  approach 
of  the  train  in  time  to  stop  far  enough  away 
to  be  in  safety.  The  question  of  contribu- 
tory negligence  in  such  a  case  is  for  the 
jury  to  determine.  Morrow  v.  Can,  Pac, 
Rw.  Co,,  21  A.  R.  149.  followed.  YaUee  v. 
Grand  Trunk  Rw,  Co.,  21  C.  L.  T.  109,  1 
O.  W.  R.  224. 

Peraon  orosslng  track  —  Negligence — 
Contributory  neglieence  —  Findings  of  jury. 
Lennow  V.  Grand  Trunk  Rw.  Co,,  1  O.  W. 
R.  771. 

Person  oroMing:  track  —  Negligence — 
Operating  train  on  line  of  other  company — 
Subsequent  amalgamation  —  Name — Revivor 
— Damages  —  Reduction  on  appeal.  Brewer 
V.  Lake  Erie  and  Detroit  River  Rw.  Co., 
2  O.   W.  R.  325. 

Peraon  crosaliiK  track  —  Negligence — 
Proximate  cause  —  Right  to  lay  tracks. 
Bonnville  v.  Grand  Trunk  Rw.  Co.,  1  O,  W. 
R.  304. 

Person  crossing  track  —  Negligence — 
Train  running  reversely  —  Speed  in  city  — 
Statutes  —  Warning  —  Contributory  negli- 
gence—Jury. Moyer  v.  Grand  Trunk  Rw. 
Co.,  2  O.  W.  R.  83. 

Person  crossing  track  —  Negligence  of 
servants  —  Non-repair  of  highway.  Holden 
V.  Yarmouth,  5  O.  L.  R.  579.  1  O.  W.  R. 
557,  2  O.  W.  R.   130. 

Person  crossing  track  —  Speed  — 
Contributory  negligence  —  Damages  —  Re- 
moteness— Succession  —  Debts  of.] — When 
a  railway  train  approaches  a  station  at  the 
ordinary  speed  (twelve  miles  an  hour)  of  a 
train  about  to  stop  at  a  station — in  a  place 
where  the  Railway  Committee  has  not 
ordered  a  barrier  to  be  placed  and  which  is 
not  shewn  to  be  a  populous  part  of  a  city, 
town,  or  village — and  when  all  the  warnings 
required  by  law  have  been  given,  the  railway 
company  are  not  responsible  for  an  accident 
happening  from  the  engine  striking  a  vehicle 
driven  in  an  imprudent  manner  and  at  an 
immoderate  speed ;  and  so  even  where  freight 
cars   placed   upon   a  switch  have  prevented 


the  approach  of  the  train  from  being  seen, 
the  company  having  the  right  to  use  their 
switch  in  that  way.  2.  Even  if  the  com- 
pany were  liable,  the  plaintiffs  could  not  re- 
cover damages  for  the  loss  of  the  labour 
and  society  of  their  mother,  aged  76.  who 
was  killed  in  the  accident,  or  for  the  nerv- 
ous shock  sustained  by  one  of  the  {)laintiff8 
owing  to  her  mother's  death,  such  damages 
being  problematical,  indirect,  and  remote ;  nor 
could  the  plaintiffs — having  accepted  the  suc- 
cession of  their  mother — recover  as  damages 
the  funeral  expenses  of  their  mother  and  the 
price  of  their  own  mourning  garments,  they 
having  in  paying  such  expenses  but  dis- 
charged debts  properly  due  by  the  succession, 
which  would  be  presumed  to  be  more  profit- 
able than  onerous,  as  the  plaintiffs  had  ac- 
cepted it.  Filiatrault  v.  Can.  Pac.  Rw.  Co., 
18  Que.  S.  C.  491. 

Person  crossing  track  —  Speed  of  train 
in  town — Fences — ^Warnings — Statutory  pro- 
visions— Jury.  McKay  v.  Grand  Trunk  Rw. 
Co.,  5  O.  L.  R.  313.  2  O.  W.  R.  57. 

Person  crossing  nnder  railway 
bridge  —  Height  —  Injury  id  person  — 
Railway  Acts  —  Yolens,] — ^The  plaintiff  was 
driving  a  load  of  hay  on  a  public  highway 
within  the  limits  of  a  village,  sitting  on  top 
of  his  load.  A  railway,  at  a  point  within 
the  village,  was  carried  over  the  highway 
by  an  iron  bridge,  and  the  plaintiff,  while 
driving  along  the  highway  under  the  bridge, 
was  struck  on  the  head  by  the  girders  and 
knocked  off  the  load  and  injured.  The  bridge 
was  built  in  1856  at  a  height  greater  than 
that  required  by  s.  185  of  the  Railway  Act, 
51  V.  c.  29,  but  the  municipality  and  their 
predecessors,  owners  of  the  road,  subse- 
quently so  raised  its  level  as  to  leave  less 
than  the  statutory  space  between  the  road 
and  the  bridge : — Held,  that  the  section  must 
be  construed  as  compelling  the  railway  com- 
pany to  construct  their  bridges  in  the  first 
place  BO  as  to  leave  the  required  space  be- 
low them  to  the  highway  and  to  maintain 
them  at,  at  least,  that  height  from  the  ori- 
ginal surface  of  the  highway,  and  not  as 
obliging  them  to  conform  from  time  to  time 
to  new  conditions  created  by  the  persons 
having  control  of  the  highway.  Gray  v. 
Danbury,  54  Conn.  574,  specially  referred 
to.  Qucere,  whether  the  plaintiff  could  have 
succeeded  in  a'ny  event  against  the  railway 
company,  he  having  deliberately  incurred  the 
risk  of  the  squeeze,  which  he  foresaw,  in- 
stead of  stopping  his  horses  and  putting 
himself  into  a  place  free  from  danger,  as  he 
might  easily  have  done.  Carson  v.  Weston, 
21  C.  L.  T.  145,  1  O.  L.  R.  15. 

Person  lawfully  in  station  yard  — 

Proximate  cause —  Negligence — Contributory 
negligence.] — The  plaintiff  was  walking  be- 
tween the  rails  of  the  defendants'  tracks  in 
a  station  yard,  and  was  run  down  and  in- 
jured by  a  reversed  engine  and  tender: — 
Held,  that,  even  if  the  defendants  were 
guilty  of  negligence  in  not  giving  notice  that 
the  engine  and  tender  were  in  motion,  as 
there  was  a  space  between  the  tracks  in  the 
yard  where  the  plaintiff  would  have  been 
safe,  he  was  guilty  of  negligence  in  walking 
between  the  rails,  and  could  not  recover. 
Callendar  v.    Carleton    Iron    Co,,    9   Times 
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Jj.  R.  646,  10  Times  L.  R.  366,  followed. 
Phillips  V.  Grand  Trunk  Rw,  Co.,  21  C.  L. 
T.  161.  1  O.  L.  R.  28. 

Person  loading  oar  —  Train  running 
into  car  —  Negligence  —  Appliances  — 
Evidence — Misdirection — Res  ipsa  loquitur — 
Evidence  as  to  cause.  Meenie  v.  TiUonhurg, 
Lake  Erie,  and  Pacific  Rw.  Co.y  5  O.  W. 
R.  69,  6  O.  W.  R.  286.  955. 

Pleading  —  Declaration  —  Irrelevant 
allegations,]— In  an  action  against  a  rail- 
way company  to  recover  damages  for  the 
death  of  the  plain tifiTs  husband  from  in- 
juries received  by  being  struck  by  a  train 
at  a  crossing,  allegations  in  the  declaration 
that  at  the  time  of  the  casualty  it  was  dark 
and  there  was  much  smoke  caused  by  pass- 
ing trains,  and  that  it  was  notorious  that 
the  defendants  ran  their  trains  upon  the  line 
in  question  at  an  excessive  rate  of  speed, 
were  struck  out  as  irrelevant.  Des  jar  dins 
V.  Grand  Trunk  Rw.  Co.,  8  Que.  P.  R.  35. 

Precautions  —  NegUgence.l — From  the 
moment  that  a  railway  company,  by  itself 
or  its  servants,  has  taken  all  possible  and 
reasonable  precautions,  it  is  thereby  relieved 
from  all  responsibility  which  might  rest  upon 
it  in  consequence  of  accidents  happening  un- 
der such  circumstances  as  are  mentioned  in 
the  report  of  this  case.  Villeneuve  v.  Can. 
Pac.  Rw,  Co.,  21  Que.  S.  C  422. 

Serrant — Limitation  of  Actions  —  **  By 
reason  of  the  railway'* — Amendment — Vested 
right.] — The  provisions  of  the  Railway  Act, 
1888,  8.  287  (as  to  limitations  of  actions  for 
damages  or  injury  sustained  by  reason  of 
the  railway)  apply  to  actions  founded  on  the 
commission  of  acts,  not  to  those  founded 
on  the  omission  of  acts,  which  it  was 
the  company's  duty  to  perform.  Kelly  v. 
Ottawa  Rw.  Co.,  3  A.  R.  616.  McWillie  v. 
North  Shore  Rw.  Co.,  17  S.  C.  R.  571,  and 
Zimmer  y.  Grand  Trunk  Rw.  Co.,  19  A.  R. 
693,  considered.  If,  in  an  action  against  a 
railway  company,  an  amendment  of  the  state- 
ment of  claim  is  asked  for,  it  should  not  be 
allowed  if  s.  287  applies,  and  the  amend- 
ment sets  up  a  new  cause  of  action.  Find- 
lay  V.  Can.  Pac.  Rw.  Co.,  21  C.  L.  T.  461. 
5  Terr.  L.  R.  143. 

Servant  —  Overhead  bridge  —  Car  of 
another  company  —  "Used"*  on  the  railway.] 
— When  a  car  of  a  foreign  railway  company 
forms  part  of  a  train  of  a  Canadian  rail- 
way company,  it  is  "used"  by  the  latter  com- 
pany within  the  meaning  of  s.  192  of  the 
Railway  Act,  51  V.  c.  29  (D).  so  as  to 
make  that  company  liable  in  damages  for  the 
death  of  a  brakesman  caused  by  the  car  be- 
ing so  hi  eh  as  not  to  leave  the  prescribed 
headway  between  it  and  an  overhead  bridge. 
Atchfson  V.  Grand  Trunk  Rw.  Co.,  21  C.  L. 
T.  108,  1  O.  L.  R.  168. 

Slmnting:  cars  —  Warning  —  Proof  of 
negligence—Jury.] — B.,  in  driving  towards 
his  home  on  a  night  in  September,  had  fo 
cross  a  railway  track  between  9  and  10 
o'clock,  on  a  level  crossing  near  a  station. 
Shortly  before  this  a  train  had  arrived  from 
the  west  which  had  to  be  turned  for  a  trip 
back  in  the  same  direction,  and  also  to  pick 
up  a  passenger  car  on  a  siding.     After  some 


switching  the  train  was  made  up,-  and,  just 
before  coming  to  the  level  crossing,  the  en- 
gine and  tender  were  uncoupled  from  the 
cars  to  proceed  to  the  round  house.  B. 
saw  the  engine  pass,  but  apparentlv  failed 
to  perceive  the  cars,  and  started  to  cross, 
whon  he  was  struck  by  the  latter  and  killed. 
There  was  no  wamingi  of  the  approach  of 
the  cars  which  struck  him.  In  an  action 
by  hi«!  widow  under  Lord  Campbell's  Act  the 
jury  found  that  the  railway  company  were 
guilty  of  negligence,  and  that  a  man  should 
have  been  on  the  crossing  when  making  the 
switch  to  warn  the  public: — Held,  Gwvnnc, 
J.,  dissentinir.  that  it  was  properly  left  to 
the  jury  to  determine  whether  or  not,  under 
the  special  circumstances,  it  was  necessary 
for  the  company  to  take  greater  precautions 
than  they  did,  and  to  be  much  more  careful 
than  in  ordinary  cases  where  these  condi- 
tions did  not  exist:  and  that  the  case  did 
nor  raise  the  question  of  the  jury's  right  to 
determine  whether  or  not  a  railway  com- 
pany could  be  comnelled  to  place  watchmen 
upon  level  hichway  crossings  to  warn  pei^ 
sons  about  to  cross  the  line.  Barclay  y. 
Lake  Eric  and  Detroit  River  Rw.  Co.,  20 
C.  L.  T.  203,  30  S.  C.  R.  360. 

Tardsman —  Negligence  —  Contributory 
negliirenco — Shunting  cars — Failure  to  look 
— Functions  of  Judge  and  jury  —  Nonsuit 
London  avd  Western  Trusts  Co.  v.  Pire  Mar- 
quette Rw.  Co.,  6  O.  W.  R.  321,  329. 


13.  Injuries  to  Sebyants. 
See  Negligence. 

Action  nnder  Lord  Campbell's  Aet— 

Limitation  claw^e  in  Act  of  incorporation — 
Time   for    bringing    action — Construction  of 
statutes.]   —  The  deceased,  a  workman  em- 
ploypd  hv  the  defendant  Cook  on  a  contract 
work    for   the   defendant   company,   was  in- 
ptnntlv   killofi   by   coming  in  contact  with  a 
live  wire.     The  accrident  occurred  on  the  6th 
Aupust,    1004.   and    the   writ   in    the  action, 
brought  under  the  provisions  of  Lord  Ctmp- 
boll's  Act,  was  issued  on  the  15th  July,  1905. 
The  defendant  company  set  up,  as  a  bar  to 
the   ac  ion   as  aeainst   them.  s.  60  of  their 
Act  of  incorporation,  which  limits  the  time 
to  six  months   within  which  an  action  may 
bp  brouffht  acrninst  them  for  any  damaji:e  or 
injury  sustained  bv  reason  of  the  tramway 
or   railway,   or   works   or  operations  of  the 
company  :—£reW.   that  Lord  Campbell's  Act 
is  a  special  Act,  creating  a  special  cause  of 
action :   and  this  snecial  cause  of  action,  so 
specially  provided  for,  does  not  come  within 
the  scope  of  a  eeneral  limitation  clause  in  a 
private    Act.    passed    for    the    benefit   of  a 
private  corporation.  —  Effect  of  the  Publk! 
Authorities   Protection  Act,   1893,  discussed. 
Green  v.  Briti  h  Columbia  Electric  Rw.  Co^ 
12  B.  C.  R.  199.  4  W.  L.  R.  273. 

Br^'kesman  —  Negligence  —  Bad  condi- 
tion of  brakes — Excessive  speed  —  Absence 
of  fault  on  part  of  servant.  Robert  v.  Beiaiie, 
5  E.  L.  R.  231. 

Brakesman  —  Negligence  —  Nonsuit  set 
aside  and  new  trial  ordered.} — ^Action  for 
damage's  by  a  brakesman  whose  left  arm  was 
cut  off  by    the  wheel   of  an  engine  tender. 
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The  trial  Judge  held  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  de- 
fendants and  a  nonsuit  was  directed  to  be 
entered.  The  Manitoba  Court  of  Appeal 
granted  a  new  trial.  Scott  V.  Can.  Pac.y  11 
W.  L.  R.  120. 


—  Nefjligence  of  felloio  ser- 
vant.l — Plaintiff  was  injured  while  coupling 
cars  so  that  he  lost  his  left  arm  below  the 
elbow.  Judgment  was  given  at  the  trial  in 
bis  favour  for  $4,500.  On  appeal  held  that 
approximate  cause  of  injury  was  the  negli- 
gence of  his  fellow  servant,  the  engineer,  in 
backing  his  engine,  and  not  defective  coup- 
ling. Judgment  was  reduced  under  the 
Workmen's  Compensation  Act  to  three  years* 
wages,  that  is  $2,000.  This  was  an  action 
under  Ontario  Fatal  Accidents  Act  to  re- 
cover damages  for  death  of  a  brakesman  in 
employ  of  the  Grand  Trunk  Railway  Com- 
pany, there  having  been  a  collision  between 
a  train  of  this  company  and  the  Wabash 
Railway  Company.  Both  companies  were 
defendants.  The  action  was  dismissed' 
against  the  Grand  Trunk,  the  jury  finding 
the  servants  of  the  Wabash  negligent.  The 
Court  of  Appeal  reduced  the  damages  from 
$3,500  to  $2,.500  and  gave  the  option  of  a 
new  trial  limited  to  the  question  of  damages. 
It  was  not  improper  for  the  plaintiff  to  ask 
the  conductor  of  the  latter  company  when 
Riving  his  evidence  if  criminal  proceedings 
had  been  instituted  against  him  in  con- 
nection with  the  accident.  Cray  v.  "WahaBh 
R.  R.  Co.  and  Grand  Trunk  Rw.  Co.,  13  O. 
W.   R.  141. 

Brakesman  —  Railway  Act,  s.  264  — 
Breach  of  statutory  duty — Cause  of  injury 
— Liability  at  common  law — Damages.  Dar- 
rant  v.  Can.  Pac,  Rio.  Co.,  12  O.  W.  R.  294. 

Conductor  —  Shunting  car  —  Injury  to 
conductor  crossing  track  in  yard  —  Conse- 
quent death — Proximate  cause  of  injury — 
Accident — Conjecture — Findings  of  injury — 
Motion  for  nonsuit.  Burley  v.  Qrand  Trunk 
Rw.  Co.,  O.  W.  R.  857. 

Constmetlon  foreman  —  Work  train 
— Rule  as  to  protecting  hy  flagmen — Other 
prerautioPM  —  Ahftence  of  continuous  air 
brake* — Absence  of  liability  at  common  law 
— TAabiUty  under  Workmen's  Compensation 
Act.^ — The  deceased,  who  was  in  charge  of 
a  pang  of  labourers  employed  in  removing 
earth  from  a  cutting  on  the  defendants'  rail- 
way, ac  ing,  as  he  believed,  in  the  defendants' 
interests,  to  prevent  the  loss  to  them  of  the 
labourers'  time,  by  the  work  train  engaged 
in  the  work  being  kept  at  a  siding,  induced 
the  conductor  in  charge  of  the  train  to  move 
it  on  the  main  track,  and  to  proceed  to  the 
cu'ting,  by  backing  the  train  slowly.  By  one 
of  the  defendants*  rules,  the  train  should  not 
have  been  moved — unless  other  sufficient  pre- 
cautions wore  taken — until  flagmen  were 
placed  at  stated  intervals  in  front  and  rear 
of  the  train.  Flagmen  were  not  placed;  but 
the  conductor  took  the  precaution  of  stand- 
ing himself,  as  a  look-out,  on  the  top  of  the 
van,  and  for  a  like  purpose  placed  the  de- 
ceased in  the  cupola,  while  it  was  the  duty 
of  the  engine-driver  to  keep  a  strict  look-out 
towards  the  conductor,  so  as  to  observe  his 
signals  and  to  act  upon  them.  When  the 
train  was  distant  some  600  yards  from  an- 
other   work    train    approaching    them,    also 


moving  slowly,  the  conductor  signalled  the 
engine-driver  to  stop,  and,  had  he  done  so, 
a  collision  which  occurred,  whereby  the  de- 
ceased was  killed,  would  have  been  avoided : 
— Held^  that  the  defendants  were  liable, 
under  the  Workmen's  Compensation  for  In- 
juries Act,  for  the  deceased's  death  through 
the  neglect  of  the  engine-driver.  Deyo  v. 
Kingston  and  Pembroke  Rw.  Co.,  8  O.  L.  R. 
538,  distinguished. — Liability  was  asserted 
at  common  law  by  reason  of  the  train  not 
being  furnished  throughout  with  air  brakes, 
as  required  by  the  Railway  Act,  3  Edw.  VII. 
c.  58,  8.  211  (D.)— HcW,  that  no  such  lia- 
bility  existed,  for  the  train  was  not  a  passen- 
ger train,  and  the  accident  did  not  occur 
through  the  want  of  brakes,  but  by  reason 
of  the  engine-driver's  failure  to  see  and  act 
on  the  conductor's  signal.  Muma  v.  Can, 
Pac.  Rw.  Co.,  9  O.  W.  R.  475,  14  O.  L.  R. 
147. 

Destmction  of  hones  by  engine  at 
crossing:  —  Negligence  —  Contributory 
negligence  —  Dominion  Railway  Act,  190S, 
s.  22^4  —  Conflicting  evidence  as  to  blow- 
ing whistle  —  Failure  to  ring  bell  —  Oc- 
currence of  accident  within  city  limits.] — 
The  plaintiffs  team  was  struck  by  an  engine 
of  defendants,  the  horses  killed  and  the  wag- 
gon smashed.  On  appeal,  new  trial  ordered, 
action  having  been  dismissed  at  trial.  Trial 
Judge  should  have  allowed  plaintiff  to  prove 
by  afBdavit  that  there  was  no  by-law  passed 
as  provided  by  s.  224  above.  Pedlar  v.  Can. 
Nor.,  10  W.  L.  R.  593. 

Engine-driver  —  Collision  —  Negligence 
— Rules  of  railway  company  —  Construction 
— Functions  of  jury.] — In  an  action  for  dam- 
ages for  tho  death  of  an  engine-driver  of  the 
Grand  Trunk  Railway  Co.,  whose  train  came 
into  collision  with  a  train  of  the  defendants, 
it  was  contended  by  the  defendants  that  the 
accident  happened  through  the  negligence  of 
the  deceased  in  disobeying  certain  rules  of 
his  employers.  Questions  were  put  to  the 
jury  as  to  the  negligence  of  the  defendants 
and  contributory  negligence  of  the  deceased: 
— Held,  that  there  must  be  a  new  trial,  be- 
cause the  jury  should  also  have  been  asked 
whether  the  deceased  had  obeyed  the  rules 
of  his  employers  applicable  to  the  circum- 
stances under  which  he  was  placed  at  the 
time  of  the  accident,  and  whether  but  for  that 
disobedience  the  accident  would  have  hap- 
pened.— It  is  for  the  trial  Judge  to  interpret 
such  written  rules  of  railway  companies,  sub- 
ject to  this,  that  it  is  for  the  jury  to  deter- 
mine the  meaning  of  technical  terms  used  in 
them,  on  the  explanatory  evidence  offered. 
Walker  v.  Wabash  Rw.  Co.,  18  O.  L.  R. 
21,  13  O.  W.  R.  250,  8  Can.  Ry.  Caa.  487. 

Enjsine-driver  —  Collision  —  Stop  at 
crossing  —  Statutory  rule  —  Company*s  rule 
— Contributory  negligence  —  R.  8.  C.  1906 
c.  S7,  s.  278.1— A  train  of  the  Wabash  Rail- 
road Co.  and  one  of  the  Canadian  Pacific 
Railway  Co.  approached  a  highway  crossing 
at  obtuse  angles.  The  former  did  not,  as  re- 
quired by  s.  278  of  the  Railway  Act,  come 
to  a  full  stop;  the  latter  did  so  at  a  sema- 
phore nearly  900  feet  from  the  crossing,  and, 
receiving  the  proper  signal,  proceeded  with- 
out stopping  again  at  a  "  stop  post  *'  some 
400  feet  nearer,  where  a  rule  of  the  com- 
pany   required    trains   to   stop.     The   trains 
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collided,  and  the  engine-driver  of  the  Can- 
adian Pacific  Railway  train  was  killed.  In 
an  action  by  his  widow: — Held,  that  the 
failure  of  the  driver  to  stop  the  second  time 
was  not  contributory  negligence  which  pre- 
vented the  plaintiff  from  recovering  damages 
for  his  death  caused  by  the  admitted  negli- 
gence of  the  defendants.  Judgment  of  the 
Court  of  Appeal,  10  O.  W.  R.  416,  affirmed. 
Wahash  Rw,  Co,  v.  McKay,  40  S.  C.  R.  251. 

Engine-diiver  —  Collision  of  trains  — 
"Negligence  —  Death  of  yard  foreman  — 
Shunting  train  —  Signal  —  Negligence  of 
engine-driver  —  Defective  system.] — ^Action 
for  damages  for  death  of  plaintiff's  husband, 
resulting,  as  alleged,  from  defendants'  negli- 
gence:— Held,  on  appeal,  that  there  was  no 
evidence  reasonably  to  justify  the  jury's 
finding  of  negligence,  nor  was  there  any 
defective  system  of  shunting  Appeal  al- 
lowed. McDonald  v.  Grand  Trunk  (1909), 
14  O.  W.  R.  303. 

Engine-diiver  —  Collision  of  trains  — 
Negligence  —  Rules  of  company  —  Dis- 
obedience of  deceased  —  Cause  of  death  — 
Action  by  widow  —  Findings  of  jury.  May- 
cock  V.  Wahash  Rto.  Co,  d  Grand  Trunk  Rv>, 
Co,,  9  O.  W.  R.  546,  10  O.  W.  R.  127. 

Engine-driver  —  Derailing  of  train  — 
Disobedience  of  signals  —  Master*  and  ser- 
vant —  Negligence  —  Contributory  negli- 
gence. Fanning  y.  Can,  Pac.  Rw.  Co,,  11 
O.  W.  R.  461. 

Enffine-driver  —  Intersecting  railway 
lines  —  Collision  of  trains  —  Negligence  of 
servants  of  railway  company  —  Disregard 
of  rules  —  Signals  —  Findings  of  jury  — 
Judge's  charge  —  Contributory  negligence  — 
Action  under  Fatal  Accidents  Act — ^Damages. 
McKay  y.  Wabash  Rw.  Co,,  10  O.  W.  R. 
416. 

Ensine-driver  —  Neglect  to  keep  bridge 
in  repair  —  Fault  of  railway  company  or 
officer  —  Criminal  responsibility  —  Sug- 
gested intervention  of  Attorney-General  — 
Civil  action  by  widow  of  servant  to  recover 
damages  for  death  —  Fatal  Accidents  Act — 
Consent  judgment  —  Civil  remedy  not  sus- 
pended —  Approval  of  Court  —  Apportion- 
ment of  damages.  Villeneuve  v.  Can,  Pac. 
Rw.  Co,,  10  O.  W.  R.  287. 

Negligence  —  Condition  of  road  hed,] — 
W.,  an  employee  of  the  defendants,  in  British 
Columbia,  a  part  of  whose  duty  it  was  to 
couple  and  uncouple  cars,  was  between  two 
cars  on  a  side  track,  uncoupling,  when  the 
train  backed,  and  in  attempting  to  get  out 
of  the  way  his  feet  were  caught  in  the  long 
grass  and  weeds*  which  had  accumulated  on 
the  road  bed.  whereby  he  was  struck  by  the 
train  and  seriously  injured.  In  an  action 
to  recover  damages  for  such  injury: — Held, 
affirming  the  judgment  in  6  Brit.  Col.  L.  R. 
561,  that  permitting  the  grass  and  weeds  to 
accumulate  on  the  side  track  was  not  such 
negligence  on  the  part  of  the  company  as 
would  render  thejn  liable  in  damages  to  W. 
Wood  v.  Can,  Pac.  Rw.  Co.,  20  C.  L».  T.  30, 
30  S.  C.  R.  110. 

Negligence  —  Defective  construction  of 
road-bed  —  Dangerous  way  —  Vis  major  • — 


Evidence  —  Onus  of  proof  —  Latent  de- 
fect.']— The  road-bed  of  the  appellants'  rail- 
way was  constructed,  in  1898,  at  a  place 
where  it  followed  a  curve  round  the  side  of 
a  hill,  a  cutting  being  made  into  the  slope 
and  an  embankment  formed  to  carry  the 
rails,  the  grade  being  one  and  one-half  per 
cent,  or  78.2  feet  to  the  mile.  The  whole 
of  the  embankment  was  built  on  the  natoral 
surface,  which  consisted,  as  afterwards  dis- 
covered, of  a  layer  of  sandy  loam  of  three 
or  four  feet  in  depth,  resting  upon  clay  sab- 
soil.  No  borings  or  other  examinations  were 
made  in  order  to  ascertain  the  natnre  of  the 
sub-soil,  and  the  road-bed  remained  for  a 
number  of  years  without  shewing  any  sab- 
sidence  except  such  as  was  considered  to  be 
due  to  natural  causes  and  required  only  oc- 
casional repairs;  the  necessity  for  such  re- 
pairs had  become  more  frequent,  however, 
for  a  couple  of  months  immediately  prior  to 
the  accident  which  occasioned  the  injury 
complained  of.  Water,  coming  either  ^m 
the  berm-ditch.  or  from  a  natural  spring 
formed  beneath  the  sandy  loam,  had  grad- 
ually run  down  the  slope,  lubricated  the  sur- 
face of  the  clay,  and,  finally  caused  the  en- 
tire embankment  and  sandy  layer  to  slide 
away  about  the  time  a  train  was  approaching, 
on  the  evening  of  the  20th  September,  1904. 
The  train  was  derailed  and  wrecked  and  the 
engine-driver  was  killed.  In  an  action  by 
his  widow  for  the  recovery  of  damages: — 
Held,  that  in  constructing  the  road-bed, 
without  sufficient  examination,  upon  treach- 
erous soil,  and  failing  to  maintain  it  in  a 
safe  and  proper  condition,  the  railway  com- 
pany were,  prima  facie,  guilty  of  negligence 
which  cast  upon  them  the  onus  of  shewing 
that  the  accident  was  due  to  some  undiscover- 
able  cause;  that  this  onus  was  not  dis- 
charged by  the  evidence  adduced,  from  which 
inferences  merely  could  be  drawn,  and  which 
failed  to  negative  the  possibility  of  the  acci- 
dent having  been  occasioned  by  other  causes 
which  might  have  been  foreseen  and  guarded 
against,  and  that,  consequently,  the  company 
were  liable  in  damages.  Great  Western  Rv. 
Co,  of  Canada  v.  Braid,  1  Moo.  P.  C.  N.  S. 
101,  followed.  Quebec  and  Lake  8t.  John 
Rw.  Co.  V.  Julien,  37  S.  C.  R.  632. 


Negligence  —  Defective  construction  of 
road-bed  —  Rails  giving  way  —  Action  of 
water  under  road-bed  —  Onus,]  —  The 
crumbling  away  of  the  earth  under  a  railway 
and  the  sinking  down  of  the  rails  is  presump- 
tive evidence  of  fault  in  construction  at  the 
place  where  it  happens  and  if  an  accident 
results  from  it.  the  burden  is  on  the  railway 
company  to  snew  some  cause  which  frees 
them  of  responsibility.  Where  in  the  course 
of  railwav  construction  work  a  cat  is  made 
upon  a  slope  where  beds  of  earth  are  likely 
to  slide  the  one  upon  the  other,  or  to  be 
disintegrated  by  the  action  of  water,  the 
persons  responsible  for  the  constmctioD 
should  ascertain,  by  drilling  or  otherwise, 
whether  there  are  hidden  springs  or  veins  of 
water,  and  if  so  do  what  is  necessary  to 
prevent  their  deleterious  action.  Neglect  to 
do  so  is  a  fault  which  renders  the  company 
responsible  for  the  injuries  which  ensne.  In 
this  case  the  company  were  held  liable  for 
the  death  of  an  engine-driver.  Quebec  and 
Lake  St,  John  Rw.  Co.  v.  Duquet,  14  Que. 
K.  B.  482. 
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Person  orossins  timek  —  Hightoay 
eroaainff  in  city  —  Engine  »huniing  revertely 
— Absence  of  statutory  toaminff  —  Evidence 
— Negligence  —  Contributory  negligence  — 
Finding  of  jury,} — At  the  trial  the  jury 
found  defendants  guilty  of  negligence  and 
awarded  damages  in  favour  of  plaintiff.  De- 
ceased was  killed  at  one  of  defendants'  cross- 
ings by  one  of  their  trains  while  backing 
up.  Tiiere  was  no  watchman  on  rear  of  car 
as  required  by  s.  276,  c.  37,  R.  S.  O.  1906: — 
Held,  there  was  suflScient  evidence  if  believed 
by  the  jury  upon  which  they  might  reason- 
ably have  found  defendants  were  negligent, 
as  they  did,  and  appeal  was  dismissed.  Hob- 
ley  V.  Grand  Trunk  Rv>,  Co,,  13  O.  W.  R. 
294. 

Penon  eroaslns  track  —  Highway 
croaaing  near  city  —  Injury  done  by  engine 
of  another  railway  company  uaing  traoka 
under  agreement  with  defendants  —  Negli^ 
gence  by  latter  company  —  Station  agent 
aervant  of  both  companiea  —  Fatal  Accidenta 
Ad.} — ^Action  for  damages  for  death  of  plain- 
tiff's son,  killed  by  a  train  of  C.  P.  R.  Co., 
which  had  running  rights  over  the  Hamilton 
to  Toronto  section  of  defendants'  road.  The 
particular  act  of  negligence  was  in  a  station 
agent,  in  the  joint  employ  of  the  two  railway 
companies,  leaving  some  cars  standing  on  a 
siding:  —  Held^  that  defendants  were  not 
liable.  Hansford  v.  Grand  Trunk  Rw,  Co., 
13  O.  W.  R.  1184. 

Quebee  CItII  Code,  Art.  1066  —  Coi^ 
airuction  —  Widow's  right  of  action — Bene- 
fit society  —  Indemnity  —  Contract  that  de- 
ceased shall  have  no  claim  —  **  Satisfaction  " 
— Real  and  tangible  indemnity,} — ^The  right 
of  action  conferred  by  Art.  1056  of  the  C5vil 
Code  of  Quebec  on  the  widow  and  relatives 
of  a  deceased  employee,  whose  death  has  been 
caused  by  the  fault  of  his  employer,  is  an  in- 
dependent and  personal  right,  and  not  de- 
rived from  the  deceased  or  his  representatives* 
— Robinson  v.  Can.  Pac,  Rw,  Co,,  [1892]  A. 
C.  481,  followed: — Held,  that  the  deceased 
could  not  be  said  to  have  ''obtained  satis- 
faction "  from  the  respondent  company,  with- 
in the  meaning  of  that  article,  unless  he  had 
obtained  a  real  ^nd  tangible  indemnity  for 
the  fault  in  question. — ^Where  the  deceased, 
as  a  condition  of  his  employment,  became  a 
member  of  an  insurance  and  provident  so- 
ciety, a  by-law  of  which  provided  that  in 
consideration  of  the  respondents'  subscription 
thereto  no  member  thereof  or  his  representa- 
tives shall  have  any  claim  a^^ainst  respond- 
ents for  compensation  on  account  of  injury 
or  death  from  accident;  and  it  appeared 
from  the  society's  provisions  for  sick  allow- 
ance and  insurance,  that  the  respondents 
contributed  only  to  the  former,  the  latter 
being  a  scheme  for  mutual  life  insurance: — 
Held,  that,  assuming  this  by-law  to  be  valid, 
the  deceased  had  not  obtained  satisfaction, 
within  the  meaning  of  Art.  1056.  The  in- 
surance money  did  not  proceed  from  the 
respondents,  had  no  relation  to  their  offence, 
and  was  equally  payable  in  case  of  natural 
death.  Regina  v.  Grenier,  30  S.  C.  R.  42, 
overruled.  Judgment  in  Grand  Trunk  Rw. 
Co.  V.  MiUer,  24  Q.  L.  T.  77.  34  S.  O.  R.  45. 
reversed.  Miller  V.  Grand  Trunk  Rw,  Co,, 
[1906]  A.  C.  187,  15  Que.  K.  B.  118. 

CC-Lb — 117. 


Hallways  of  two  oompaales  —  Neg* 
lect  of  servant  in  joint  service  —  lAabiUty — 
Crown  —  Private  company.]  —  When  the 
trains  of  two  railways  run  over  a  section  of 
the  line  of  one  of  them,  under  an  agreement 
which  provides,  inter  alia,  that  the  servants 
employed  on  the  section  in  common  use.  shall 
be  considered,  and  shall  be  in  fact,  in  the 
joint  employ  of  the  owners  of  the  two  rail- 
ways, the  latter  are  both  jointly  and  severally 
liable  for  the  death  of  a  servant  of  one  caused 
by  a  collision  of  two  trains  belonging  to  one 
of  them,  by  the  fault  or  neglect  of  a  servant 
so  employed.  If,  therefore,  one  of  the  rail- 
ways is  the  property  of  the  Crown,  and  the 
other  of  a  private  company,  the  latter  is 
liable  in  damages  as  sole  tort-feasor,  Atkin- 
son V.  Grand  Trunk  Rw,  Co,  (1906),  27  Que. 
S.  O.  227.  Affirmed  (1906),  26  0.  L.  T. 
71,  36  S.  C.  R.  655. 


Section  f  oremaa  —  Negligence  —  Con- 
tributory negligence  —  Death  of  section  fore- 
man run  over  on  track  —  Crew  of  engine- 
Dominion  Railway  Act,  190S,  s.  BBJhStatu- 
tory  warnings.}  —  The  plaintiff's  husband, 
while  in  the  actual  discharge  of  his  duty  as 
section  foreman  on  the  defendants'  railway, 
examining  the  track,  was  struck  by  a  yard 
engine  running  backwards.  No  look-out  was 
on  the  tail  board  or  rear  of  the  engine,  and 
no  signal  of  anv  kind  was  given  to  warn 
the  deceased  of  tie  aporoach  of  the  engine : — 
Held,  that  there  was  ample  evidence  to  sup- 
port the  findings  of  the  jury  that  the  de- 
ceased came  to  his  death  in  consequence  of 
the  negligence  of  the  engine  crew  in  neither 
blowing  the  whistle,  ringing  the  bell,  nor 
keeping  a  proper  look-out;  and  that  the  de- 
ceased could  not,  by  the  exercise  of  reason- 
able care,  under  the  circumstances,  have 
avoided  the  accident,  and  that  the  appeal 
from  the  verdict  in  favour  of  the  plaintiff 
should  be  dismissed. — ^Although  the  deceased, 
if  he  had  looked  around,  would  have  seen  the 
approaching  engine  and  stepped  out  of  the 
way,  yet  he  was  engaged  at  the  time  in  the 
discharge  of  a  duty  of  an  absorbing  character 
which  would  natuarUy  take  his  whole  atten- 
tion, and,  under  the  circumstances,  a  jury 
might  properly  infer  that  there  was  no  ab- 
sence of  reasonable  care  on  the  part  of  the 
deceased.  Moreover,  even  if  the  deceased  had 
been  guilty  of  negligence,  the  defendants 
would  still  be  liable  if  the  engine  crew  could, 
by  the  exercise  of  reasonable  care,  have 
avoided  the  accident.  Coyle  v.  Great  North- 
em  Rw,  Co.,  li.  R.  20  Ir.  409,  The  Bemina, 
12  P.  D.  89,  Kelly  v.  Union  Rw,  Co.,  8  S. 
W.  R.  20.  Canadfl  Southern  Rw,  Co.  v.  Jack- 
son, 17  S.  C.  R.  316,  and  London  and  West- 
em  Trusts  Co,  V.  Lake  Erie,  dc,  Rw.  Co,, 
7  O.  W.  R.  571,  followed. — ^The  omission  of 
a  common  law  duty  is  actionable  negligence, 
equally  with  the  omission  of  a  statutory 
duty,  and  the  common  law  requires  the  de- 
fendants' servants,  when  running  through 
the  yard,  to  take  the  obvious  precaution  of 
watching  for  workmen  lawfully  on  the  track 
and  giving  them  timely  warning. — Held,  also, 
that  the  jury  would  have  been  justified  if 
they  had  drawn  inferences  unfavourable  to 
the  defence  from  the  fact  that  neither  the 
engine-driver  nor  the  fireman  in  charge  of 
the  engine  was  called  to  give  evidence  for  the 
defence.— Qttcpre,  whether,  the  accident  hav- 
ing occurred  within  twenty  feet  of  a  public 
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highway  crossing,  s.  224  of  the  Railway  Act, 
1903  (D.),  requiring  that  the  whistle  should 
be  sounded  when  approaching  a  highway 
crossing,  and  that  the  bell  should  be  con* 
tinuousl^  rung  until  the  highway  is  crossed, 
can  be  invoked  on  behalf  of  any  persons  ex- 
cept those  using  the  highway  crossing.  WalU 
mc»  V.  Can.  Pac.  Rw.  Co.,  16  Man.  L.  R.  83. 

Seotion  foreman  —  Negligence — Neglect 
of  felioic  workman  —  Defence  of  contribu- 
tory negligence  —  Defective  system  —  Lord 
CampbelVs  Act.]  —  The  deceased,  while  en- 
gaged in  dischaiging  the  duties  of  section 
foreman  for  the  defendants  in  their  railway 
yard,  was  run  oyer  by  a  train  and  killed. 
There  was  a  high  wind  blowing  at  the  time, 
accompanied  by  considerable  snow,  and  the 
deceased  wns  occupied  in  keeping  the  points 
of  a  switch  clear  of  snow.  This  required 
constant  attention,  and,  under  the  conditions 
prevailing  at  the  time,  prevented  him  from 
observing  the  approach  of  the  train.  The 
train  was  being  moved  in  a  reverse  direction, 
and  the  accident  was  shewn  to  have  been 
wholly  due  to  the  neglect  of  the  proper  per- 
sons, employed  in  connection  with  the  run^ 
ning  of  the  train,  to  ring  the  bell  or  blow 
the  whistle  or  to  stand  on  the  forward  end  of 
the  car  for  the  purpose  of  giving  the  nec«- 
sary  warning.  The  plaintiffs,  the  widow  and 
children  of  the  deceased,  sued  for  damutrt^s 
under  the  common  law,  as  aided  by  Lord 
CampbelPs  Act:  —  Held,  that  the  decea:»cd 
was  not  guilty  of  contributory  fiegligence, 
but  that,  as  all  the  negligent  omissions  were 
those  of  fellow  workmen,  and  there  was  no 
proof  of  a  system  on  the  part  of  the  defend- 
ant company  of  running  their  trains  without 
these  precautions  being  taken,  the  defendants 
were  not  liable.  McMullin  v.  Nova  Scotia 
Steel  and  Coal  Co.,  41  N.  S.  R.  514.  Re- 
versed by  the  Supreme  Court  of  Canada, 
39  S.  C.  R.  593.     (See  Digest  for  1907.) 


Section  foreman  in  rail-way  yard  in* 
inred  by  engine  —  Consequent  death  — 
Negligence  —  Contributory  negligence  — 
Jury.  Wallman  v.  Can.  Pac.  Rto,  Co.  (Man.), 
3  W.  L.  R  526. 

Trackman  —  Negligence  —  Breach  of 
statutory  duty  —  Master  and  servant  — 
Common  employment  —  Nova  Scotia  RaiU 
way  Act,  R  8.  N.  8.  1900  c.  99,  s.  251  r— 
Employee*  TJahilify  Act  —  Fatal  Accidents 
Act.] — Section  251  of  the  Railway  Act  of 
Nova  Scotia  provides  that  when  a  train  Ss 
moving  reversely  in  a  city,  town,  or  village, 
the  company  shall  station  a  person  on  the 
last  car  to  warn  persons  standing  on  or 
crossing  the  track,  of  its  approach,  and  pro- 
vides a  penalty  for  violation  of  such  provi- 
sion : — Held,  that  this  ennctment  is  for  the 
protection  of  servants  of  the  company  stand- 
ing on  or  crossing  the  track,  as  well  as  of 
other  persons. — M.  was  killed  by  a  train, 
consisting  of  an  engine  and  coal  car,  which 
was  moving  reversely  in  North  Sydney.  No 
person  was  stationed  on  the  last  car  to  give 
warning  of  its  approach,  and,  as  the  bell 
was  encrusted  with  snow  and  ice,  it  could 
not  be  heard. — Evidence  was  given  that  on 
a  train  of  the  kind  the  conductor  was  sup- 
posed to  act  as  brakesman,  and  would  have 
to  be  on  the  rear  of  the  coal-car  to  work  the 
brakes,  but  when  the  car  struck  M,,  who  was 
engaged   at   the   time   in   keeping   the   track 


clear  of  snow,  the  conductor  was  in  the  cab 
of  the  engine. — Held,  Idington,  J.,  dissenting, 
that  an  absolute  duty  was  cast  on  the  com- 
pany by  the  statute  to  station  a  peiBon  on 
the  last  car  to  warn  workmen,  as  well  as 
other  persons,  on  the  track,  which,  under 
the  facts  proved,  they  had  neglected  to  dis- 
charge. The  defence  under  the  doctrine  of 
common  employment  was,  therefore,  not  open 
to  them.  Groves  v.  Wimbome,  [1898]  2  Q. 
B.  402.  followed.— fl^cW,  per  Idington,  J.. 
that  the  evidence  shewed  the  only  failure  of 
the  company  to  comply  with  the  statutory 
provision  to  have  been  through  the  acts  and 
omissions  of  the  fellow  servants  of  deceased; 
that  the  company,  therefore,  could  not  be  held 
liable  for  the  consequences  under  the  Fatal 
Injuries  Act  *.  that  it  was,  therefore,  unneces- 
sary to  determine  the  applicability  of  s.  251 
of  the  Railway  Act.  as  the  fellow-servants 
were  guilty  of  common  law  negligence,  which 
rendered  the  company  liable,  but  only  by  vir- 
tue of  and  within  the  limits  of  the  Employer^ 
Liability  Act.  McMulUn  v.  Nova  Scotim 
Steel  and  Coal  Co.,  39  S.  C.  R.  598. 

Traokwalker'a  neKlisenee  —  Traim 
moving  reversely  —  Absence  of  toaming  — 
Questions  not  put  to  fury  —  Oeneral  vtrUct 
— New  trial.] — Appeal  from  order  of  a  Divi- 
sional Court  allowing  a  new  trial,  dismissed. 
Action  for  damages  for  personal  injnrieji  bf 
being  struck  by  defendants*  train.  No  ques- 
tions having  been  given  to  the  jury  by  the 
trial  Judge,  the  jury  prepared  questions  of 
their  own  and  answered  them.  While  this 
memorandum  is  no  part  of  the  evidence  it 
cannot  be  disregarded  on  the  question  of  a 
new  trial.  Gilchrist  v.  Grand  Trunk  (1909), 
14  O.  W.  R,  9. 

l^atchman    at    orossinK    —    Ba€kin§ 

train  —  Negligence  —  Liability Railway 

Act,  R.  8.  C.  1906  c.  57,  a.  276.]— A  watch- 
man of  the  defendant  company  at  a  certain 
crossing  in  a  city  was  killed  by  two  can 
being  "kicked  off"  in  the  usual  way  from 
a  train  which  was  backing  in  an  easteriy 
direction  for  that  purpose.  A  brakesman 
with  a  lamp  was  on  top  of  the  westernmost 
of  the  two  cars,  but  was  not  keeping  a  look- 
out, and  gave  no  warning  that  the  cars  were 
moving.  There  was  no  light  on  the  crossing, 
nor  was  anyone  stationed  on  the  cars  **  kicked 
off  "  to  warn  people,  and  the  engine  bell  was 
ringing:  —  Held,  that  the  defendants  were 
guilty  of  negligence  and  were  liable  for  his 
death,  not  having  complied  with  s.  726  oi 
the  Railway  Act.  R.  S.  C.  1906  c.  37,  by 
stationing  a  person  on  the  front  car  to  warn 
people. — ^Although  the  deceased  was  an  em- 
ployee of  the  defendants,  and  it  was  his  dnty 
to  protect  persons  crossing  the  track  from 
the  cars,  he  had  a  right  to  rely,  so  far  as 
his  own  safety  was  concerned,  on  nothing 
being  done  to  expose  him  to  nnnecesnry 
danger,  and  on  the  above  section  being  com- 
plied with.  Can.  Pac,  Rw.  Co.  ▼.  Boisseam, 
32  S.  C.  R,  424,  followed.  Lamond  v.  Graud 
Trunk  Rw.  Co.,  16  O.  L.  R.  365,  11  O.  W. 
R.  442. 


14.  Injubtbs  to  Othkb  Pebsons. 

8ee  Nbqlioencb. 

Collision   of   trains   —   NegUgenee  — 
Traffic  agreement — Negligence  of 
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Joint  employment — Crown — Matter  and  *er- 
-vonf.] — Where  injuries  resulted  from  a  col- 
lision between  two  Intercolonial  Railway 
tiains  neglij^ently  permitted  to  run  in  op- 
posite directions  on  a  single  track  of  a  por- 
tion of  the  Grand  Trunk  Railway,  operated 
under  the  joint  traffic  agreement  ratified  by 
e2  &  63  V.  c.  8  (D.),  the  railway  company 
were  held  liable  for  the  carelessness  of  the 
train  despatch  or  engaged  by  the  company 
and  under  their  control  and  directions,  not- 
withstanding that  he  was  declared  by  the 
agreement  to  be  in  the  joint  employment  of 
the  Crown  and  the  railway  company,  and 
that  the  Crown  was  thereby  obliged  to  pay 
a  portion  of  his  salary;  Taschereau,  C.J.C, 
duhitante. — Judgment  in  Atkinson  y.  Orand 
Trunk  Rw.  Co,,  27  Que.  S.  C.  227,  {ante 
VIII.  5)  affirmed.  Grand  Trunk  Rw,  Co, 
V.  Ooudie,  Grand  Trunk  Rw,  Co.  V.  Huardt 
26  C.  L.  T.  71,  36  S.  C.  R.  655. 

Crosvlns  not  at  highway  and  not 
aaactionod  by  Board  of  Railway  Com- 
ntissionera — Non-compliance  with  ss.  242 
and  243  of  Railway  Act  —  Fences  at  cross- 
ing —  Invitation  to  public  —  Condition  of 
crossing  —  Danger  —  Common  law  negli- 
gence. Bird  V.  Can,  Pao.  Rw.  Co,,  7  W.  L. 
R.  868. 

Injnry  to  ohild  playing  in  yard  — 

Negligence — XJnfenoed  prenvises — Trespasser 
—  Evidence  —  Onus,] — ^A  boy,  over  eight 
years  of  age,  entered  from  the  adjoining 
highway  the  unfenced  freight  yard  of  the 
defendants,  for  the  purpose  of  gathering 
pieces  of  coal  dropped  from  the  cars,  and  in 
doing  so  got  under  or  alongside  the  wheels 
of  a  car,  which,  in  being  shunted,  ran  over 
and  killed  him,  at  a  place  over  400  feet 
from  where  he  entered  the  yard : — Heldj  that 
he  was  wrongfully  trespassing  where  he 
had  no  business  or  invitation  to  be. — Held, 
also,  that  the  plaintiffs  had  not  satisfied 
the  onus  cast  upon  them  to  establish  by  evi- 
dence circumstances  from  which  it  might 
fiiirly  be  inferred  that  there  was  reason- 
able probability  that  the  accident  resulted 
from  the  absence  of  a  fence  at  the  place 
where  the  boy  entered.  Williams  v.  Great 
Western  Rw.  Co.,  L.  R.  9  Ex.  157,  and 
Daniel  Y.  Metropolitan  Rw.  Co.,  L.  R.  3  C. 
P.  216,  L.  R.  5  H.  L.  45,  followed.  Newell 
yi  Can.  Pac.  Rw.  Co.,  12  O.  L.  R.  21,  7  O. 
W.  R.  771. 

IiOTel  high'way  oroaains  —  Negligence 
— ^Absence  of  signal  man  and  gates  at  cross- 
ing —  Failure  to  give  statutory  warnings — 
BSxcessive  speed  of  train  —  Contributory 
negligence  —  Findings  of  jury  —  Damages 
— Cause  of  injury  —  Nonsuit.  Banna  v. 
Can.  Pac.  Rw,  Co.,  11  O.  W.  R.  1069. 

Kocllft^no®  —  Car  leaving  track  —  Pas- 
senger jumping  from  car  —  Contributory 
negligence.  Shea  v.  Halifax  d  8,  W,  Rw. 
Co.^  3  £.  L.  R.  431. 

Hegrlisenoe  —  Unlocked  turntable  — 
Child  injured.  Can.  Pao,  Rw.  Co.  v.  Coley, 
3  B.  L.  R.  126. 

Station  yard  —  Negligence  —  Omission 
to  give  warning  of  approach  —  Sidewalk  • — 
Way  of  access  to  station  —  Highway — Jury 
— Misdirection  —  Request  of  counsel  —  Con- 


tributory negligence.] — ^The  judgment  of  the 
Supreme  Court  of  the  North- West  Terri- 
tories, Hanson  v.  Can.  Pao,  Rw.  Co.,  4  W. 
L.  R.  385,  affirmed  ;  Davies,  J.,  duhitante : — 
Held,  that  the  evidence  did  not  so  conclu- 
sively establish  a  case  of  contributory  negli- 
gence as  to  justify  the  withdrawal  of  the 
case  from  the  jury. — Held,  also,  that  a  liti- 
gant is  bound  by  the  way  in  which  he  con- 
ducts his  case  at  trial ;  and  where  his  coun- 
sel makes  a  specific  objection  to  the  Judge's 
charge,  and  the  Judge  corrects  his  charge  in 
accordance  with  the  objection,  the  litigant 
cannot  on  appeal  be  heard  to  complain  that 
the  direction  so  given  was  erroneous.  Can. 
Pac,  Rw.  Co.  VL  Hanson,  40  S.  C.  R.  194. 


15.  Lands,  Expropriation,  Etc. 

Abandonment  —  Costs.  Re  Oliver  and 
Bay  of  Quinte  Rw.  Co.,  6  O.  L.  R.  543,  2 
O.  W.  R.  953. 

Admiaaion  of  irrelevant  evidenee  by 

the  arbitrators,  if  not  shewn  to  have  affected 
amount  of  award,  is  no  ground  of  appeal 
therefrom.  Que.,  Montreal  d  Southern  Rw. 
Co.  v.  Landry,  19  Que.  K.  B.  82. 

Aftrroement  to  iinrohaae  —  Requisitiona 
on  title  —  Application  by  vendor  under  Ven- 
dors and  Purchasers  Act  —  Railway  com- 
pany obtaining  leave  to  pay  purchase  money 
into  Court  under  Railway  Act  —  Costs.  Re 
Rousseaua  d  Toronto,  Hamilton,  and  Buffalo 
Rw.  Co.,  3  O.  W.  R.  824. 

Ag^reement  with  owner  —  Possession 

—  Compensation  —  Damages  —  Arbitration 

—  Action  —  Municipal  corporation.]  —  In 
carrying  out  the  agreement  provided  for  in 
63  V.  c.  77  (O.),  the  purchasing  agents  of 
a  town  corporation  agreed  with  the  plaintiff 
for  the  purchase  of  and  possession  by  a 
railway  company,  of  the  portion  of  the  plain- 
tiff's land  required  by  the  company,  but 
without  fixing  the  nrice.  The  company,  hav- 
ing, pursuant  to  s.  131  of  the  Railway  Act, 
51  V.  c.  29  (D.),  deposited  a  plan,  profile, 
and  book  of  reference  of  the  land  in  the 
county  registry  office,  which  were  approved 
by  the  Railway  Committee  of  the  Privy 
Council,  entered  and  completed  the  work. 
The  purchase  money  not  having  been  agreed 
upon  or  paid,  the  plaintiff  brought  an  action 
against  the  town  corporation  and  railway 
company  for  damages  to  the  land  and  for 
interference  with  his  business: — Held,  that 
the  defendants  the  town  corporation  were 
not  liable,  and  that  the  plaintiff's  remedy 
against  the  railway  company  was  by  arbi- 
tration proceedings  under  the  Railway  Act, 
and  not  by  action.  Per  Falconbridge,  C.J., 
at  the  trial: — Expected  increased  profits 
from  enlargement  of  plaintiff's  buildings  and 
plant  are  too  speculative  and  uncertain  to 
form  a  true  measure  of  damage.  Todd  Y. 
Mraford,  23  C  T..  T,  323,  6  O.  L.  R.  469, 
2  O.  W.  R.  12.  779. 

Appeal  —  Court  bound  to  emamine  eoi- 
dence.] — ^The  Court,  adjudicating  on  an  ap- 
peal under  s.  209  of  Dom.  Rw.  Act.  is  bound 
to  go  through  all  the  evidence  and  examine 
into  the  justice  of  the  award,  paying  due  re- 
gard to  the  finding  of  arbitrators  whose  con- 
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elusion,  however,  is  not  binding,  eyen  though 
they  be  not  shewn  to  have  erred  in  principle 
or  to  have  abused  their  authority.  Que,, 
Montreal  d  Southern  Rw,  Co.  v.  Londry,  19 
Que.  K.  B.  82. 

Appeal  —  E»toppeh'\ — ^A  party  who  ap- 
peals from  an  award  is  estopped  from  at- 
tacking it,  on  the  ground  that  it  was  not 
served.  Que.,  Montreal  d  Southern  Rw.  Co. 
V.  Landry,  Id  Que.  K.  B.  82. 

Appeal.]— Qtto^e,  does  an  appeal  lie  to 
Court  of  King's  Bench  from  judgment  of 
Superior  Court  sitting  in  appeal  from  an 
award  of  arbitration  under  s.  200  of  Dom. 
Rw.  Act?  Que.,  Montreal  d  Southern  Rw. 
Co.  V.  Landry,  19  K.  B.  82. 

Appeal  from  award.] — ^The  Dominion 
Railway  Act  (1903)  s.  168,  gives  an  appeal 
from  a  railway  award  exceeding  $600  to  a 
"Superior  Court."     The  Interpretation  Act, 

B.  S.  C.  1996^  defines  a  Superior  Court  to 
be,  in  Ontario,  the  Court  of  Appeal  for  On- 
tario and  the  High  Court  of  Justice  for 
Ontario,  therefore  an  appellant  may  appeal 
to  either  Court,  but  in  case  of  an  appeal  to 
the  H.  C.  J.  no  appeal  lies  therefrom  to  the 
Supreme  Court  of  Canada,  as  it  is  not  the 
Court  of  last  resort  having  jurisdiction  in  the 
Province,  as  required  by  the  Supreme  and 
Exchequer  Courts  Act  (1886)  c.  135,  s.  26. 
Judgments  of  Supreme  Court  of  Can.,  38 
S.  C.  R.  511,  and  Meredith.  O.J.C.P.,  at 
trial.  7  O.  W.  R.  713.  12  O.  L.  R.  137. 
affirmed.    Jamea  Bay  Rw.  Co.  v.  ArtMtrong, 

C.  R.  [1909]  A.  C.  285,  £1909]  A.  C.  624. 
79  L.  J.  P.  C.  11. 

Appeal  from  award  under  Rw.  Aet 
of  Can.,  o.  37,  ■.  200,  may  be  Insti- 
tnted  by  direet  action.] — ^The  right  to 
request  all  papers  except  award  to  be  filed 
in  Court,  under  s.  209  of  Rw.  Act,  is  not  a 
condition  precedent  to  the  exercise  of  the 
right  of  appeal  under  s.  209  of  said  Act; 
and  when  such  an  order  is  prayed  for,  the 
arbitrators  need  not  necessarily  be  made  par- 
ties, though  such  an  omission  may  be  an 
objection  which  the  defendant  might  invoke. 
In  proceedings  in  appeal  under  s.  209  of  said 
Rw.  Act.  it  is  not  essential  to  allege  affirma- 
tively that  such  appeal  has  been  taken  with- 
in one  month  after  receiving  the  written  no- 
tice, mentioned  in  s.  209.  Bickendike  ▼. 
Montreal  Park  d  Island  Rw.  Co.,  16  R.  de 
J.  55. 

Appeal  from  the  deeialon  of  arbi- 
trators —  Delays  —  Affidavit  —  C.  P.  8; 
R.  S.  C,  c.  $7,  s.  209;  C.  C.  17  (IS),  2240.1 
— In  a  railway  expropriation,  every  party  to 
the  arbitration  may  appeal  within  one  month 
after  receiving  a  written  notice  of  the  making 
of  the  award. — If  such  notice  has  been  given 
on  the  9th  of  December,  the  appeal  may  be 
presented  on  the  10th  of  January  next,  if  the 
9th  is  a  Sunday. — ^The  petition  to  appeal  of 
the  award  of  arbitrators  in  a  railway  €x- 
propriation  is  not  in  the  nature  of  an  appli- 
cation for  certiorari  and  does  not  n«3ed  to 
be  supported  by  affidavit.  Montreal  Park  d 
Island  Rw.  Co.  v.  Bickendike  (1910),  11 
Que.  P.  R.  261. 

Appointment  of  arbitrator — "  Oppo- 
site   party" — Notice — Evidence.^ — ^The    rail- 


way company  having  served  on  both  fbft 
owner  of  the  land  and  the  mortgagee  the 
notice  and  certificate  prescribed  by  as.  146 
and  147  of  the  Railway  Act,  51  V.  (D.) 
c.  29,  the  owner  refused  the  sum  offered,  and 
notified  the  company  of  the  name  of  her 
arbitrator,  but  the  mortgagee  gave  no  such 
notice : — Held,  that  under  s.  150  of  the  Act, 
the  company  were  entitled  to  apply  to  hsTe 
a  sole  arbitrator  appointed,  as  the  mort- 
gagee should  be  treated  as  an  "opp<»ite 
party"  within  the  meaning  of  that  section. 
After  giving  notice  to  the  company  of  the 
name  of  her  arbitrator,  the  owner  sold  and 
conveyed  the  property  to  another  persoD. 
The  land  had  been  brought  under  the  Real 
Property  Act,  and  on  the  certificate  of  title 
issued  to  the  purchaser  there  was  indorsed 
a  memorandum  of  the  deposit  in  the  Land 
Titles  office  of  the  Minister's  certificate  and 
the  plan  axfd  book  of  reference. — Held,  that 
the  purchaser  must  be  deemed,  under  s.  145 
of  die  Act.  to  have  had  notice  of  the  ex- 
propriation proceedings,  and  was  bound  by 
them.  Evidence  in  support  of  an  application 
under  s.  150  of  the  Act  may  be  by  affidavit 
In  re  Can,  Pac,  Rw,  Co.  d  Batter,  20  C  L. 
T.  317.  13  Man.  L.  R.  200. 

Arbitration  and  award  —  Appeal  from 
award  —  Forum  —  Petition  —  Modifyinf 
award.] — In  an  expropriation  matter,  pui^ 
suant  to  the  Railway  Act  of  Canada,  a 
single  Judge  of  the  Superior  Court  has 
jurisdiction  to  hear  an  appeal  from  the 
award,  in  spite  of  the  fact  that  such  appeal 
is  taken  not  by  way  of  an  action  but  by  way 
of  a  simple  petition,  and  that  even  in  the 
absence  of  special  rules  of  practice  to  that 
effect,  seeing  that  such  rules  of  practice  are 
not  necessary  to  give  him  jurisdiction.  Thus 
it  follows  that  such  appeal  may  be  taken 
without  an  action  and  by  means  of  a  peti- 
tion. 2.  The  appeal  in  such  case  comes  on 
as  a  case  of  original  jurisdiction  upon  all 
questions  of  law  or  of  fact  and  upon  the 
evidence  taken  before  the  arbitrators.  3L 
The  Judge  cannot  modify  the  award  except 
when  it  is  clear  that  it  is  the  result  of  a 
gross  error  upon  tfie  part  of  the  arbitraton 
in  law  or  in  appreciation  of  the  facts.  Jfefl- 
son  V.  Quebec  Bridge  Co.,  21  Que.  S.  C.  329. 

Award  —  Appeal  —  Evidence — Reasens 
for  award  —  Value  of  lande  U^cen— -Injury 
to  other  lands.] — 1.  Written  reasons  for  an 
award  of  compensation  for  land  expro- 
priated under  the  Railway  Act  of  Caiuuk 
are  admissible  as  evidence  upon  appeal  tiiere- 
from.  2.  The  Court  upon  the  appeal  is  to 
review  the  judgment  of  the  arbitrators  as  it 
would  that  of  a  subordinate  Court.  3.  Ip 
this  case  the  principle  adopted  by  the  arbi- 
trators was  approved,  but  a  mistake  in  the 
acreage  was  corrected,  and  also  a  mistake 
in  the  amount  settled  as  the  original  cost 
of  the  land,  which  increased  the  amount  of 
the  award  from  $2,856  to  $5,681.  4.  To 
estimate  the  injury  to  the  portion  of  the 
claimants'  lands  not  taken,  the  original  price 
paid  by  them  for  the  whole  property  wss 
taken,  interest  thereon  from  the  time  of 
purchase  to  the  date  of  the  award  added, 
and  the  value  of  the  portion  left  after  the 
severance,  according  to  the  evidence^  de- 
ducted from  the  total.  5.  It  makes  no  dif- 
ference as  to  the  principle  upon  which  com- 
pensation  is    to  be  awarded   for  lands  for 
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juriously  affected  that  such  lands  have  or 
have  not  been  laid  out  in  building  lots;  and 
therefore  evidence  of  the  condition  of  the 
real  estate  market  in  the  locality  is  of  much 
importance.  In  re  Brennan  d  Ottawa  Elec- 
tric Rw.  Co.,  21  C.  li.  T.  208. 

Award  —  Ewtension  of  time  for  making,^ 
— Arbitrators  appointed  to  ascertain  the  com- 
pensation to  be  paid  for  lands  expropriated 
under  the  Railway  Act  of  Canada  had,  at 
their  first  meeting,  fixed  the  6th  July,  1897, 
as  the  day  for  miJLing  their  award.  On  the 
29th  June,  1897,  after  the  claiman^t  had 
closed  his  case,  they  adjourned  till  the  8th 
July,  without  haying  formally  extended  the 
time  for  making  their  award.  At  the  time 
of  the  adjournment  the  solicitors  for  the 
parties  were  present  and  made  no  objection: 
— Held,  reversing  the  judgment  in  16  Que. 
S.  G.  106,  and  restoring  that  in  14  Que.  S. 
G.  409,  that  the  adjournment  itself  was  a 
sufficient  extension  of  the  time  for  making 
the  award.  In  re  Wynnes  and  Montreal 
Park  d  Island  Rw.  Co.,  9  Que.  Q.  B.  488. 


—  Nullity  —  Dominion  railway 
— Provincial  statute — Application  of  —  Com- 
pensation —  'Set-off  —  Increased  value,'] — 
Article  5164,  R.  S.  Q.,  continues  to  apply 
to  the  expropriation  of  land  by  a  railway 
company  incorporated  by  an  Act  of  the 
Quebec  Legislature,  notwithstanding  that  the 
railway  has  been  declared  by  Dominion 
statute  to  be  a  work  for  the  general  advan- 
tage of  Canada;  therefore,  by  the  terms  of 
this  Article,  an  award  may  be  moved  against 
pour  cause  de  nullity. — 2.  The  increase  in 
value  which  arbitrators  are  authorised  to 
set  off  against  the  inconvenience,  loss,  or 
damage  resulting  from  the  fact  that  the 
company  has  taken  possession  or  made  use 
of  lands,  is  an  immediate  and  special  in- 
crease in  value  resulting  to  the  lands  from 
advantages  derived  by  the  performance  of 
woiiE  by  the  company,  and  not  future,  and 
therefore  eventual  and  uncertain,  advan- 
tages. The  arbitrators,  accordingly,  cannot 
take  into  account  the  general  improvement 
in  the  condition  of  the  locality  where  the 
works  are  going  on,  but  only  the  improve- 
ment to  the  particular  property  affected  by 
the  expropriation,  placing  the  portion  of  that 
property  which  is  left  to  the  owner  in  a 
better  condition  than  it  was  before  rela- 
tively to  other  lands  in  that  locality.  Dick- 
ton  V.  La  Campagnie  de  Chemin  de  Per  de 
Chateauguay  et  Nord,   17   Que.   S.   O.  170. 

Award  —  Valuation  —  Interest  of  arbi- 
trator — ^  Extension  of  time  for  making  award 
— Provisions  of  award — Letter  by  landowner 
to  arbitrators  —  Compensation  —  Amount — 
Reducing  on  appeal.  Re  Can,  Pac.  Rw,  Co. 
d  Du  Cailland,  3  O.  W.  R.  33. 

Award  ta  Talidly  mads  by  arbitrators 
at  a  meeting  of  which  the  arbitrator,  named 
by  the  expropriating  party,  has  due  notice, 
and  it  need  not  be  served  upon  such  party. 
Que.,  Montreal  d  Southern  Rw.  Co.  v.  Lan- 
dry, 19  Que.  K.  B.  82. 

Award  of  oompeiisation  —  Appeal  — 
Damages  —  New  evidence  —  Discretion  — 
Costs  —  Injurious  affection.] — On  an  appeal 
from  an  award  of  arbitrators,  under  the 
Railway  Act  of  Canada,  so  far  as  the  appre- 


ciation of  damages  is  concerned  no  new  evi- 
dence can  be  adduced,  and  no  objection 
based  upon  the  admission  of  illegal  evidence, 
or  the  exclusion  of  legal  evidence*  can  be 
considered,  unless  the  illegalities  complained 
of  appear  of  record.  2.  The  award  cannot 
be  explained  or  varied  by  extrinsic  evidence 
of  the  intention  of  the  party  making  it. 
Error  of  law  or  fact  on  the  part  of  the  arbi- 
trators, or  excess  of  jurisdiction,  must  ap- 
pear on  the  face  of  the  award,  or  from  the 
evidence  or  documents  of  record.  3.  The 
Court  will  not  interfere  with  the  discretion 
of  the  arbitrators  as  to  the  amount  of  the 
award,  unless  it  be  as  a  check  upon  possible 
fraud,  accidental  error,  or  gross  incompe- 
tence. 4.  The  award  of  costs  by  the  arbi- 
trators does  not  invalidate  the  award,  where 
it  simply  follows  the  rule  established  by  the 
Railway  Act  itself,  for  in  such  case  the 
party  has  no  grievance.  5.  The  award  of  a 
block  sum  is  valid,  the  law  not  requiring 
the  arbitrators  to  distinguish  between  the 
amount  awarded  for  value  of  land  taken, 
and  that  awarded  for  damages  to  other  lands. 
Pontiao  Pac.  June.  Rw,  Co.  v.  Sisters  of 
Charity  at  Ottawa,  20  Que.  S.  C.  567. 

Breaoh  of  sontraet  —  Interim  injunc- 
tion.]— Where  a  petitioner  for  an  injunction 
shews  that  his  rights  under  the  terms  of  a 
contract  made  by  him  with  the  respondents, 
and  under  a  servitude  granted  by  them  over 
the  property  acquired,  are  violated  by  them, 
and  another  railway  company  under  agree- 
ment with  them,  an  interlocutory  order  of 
injunction  will  be  granted  to  restrain  the 
respondents  from  the  performance  of  any 
acts  in  violation  of  the  contract  and  servi- 
tude. 2.  Where  a  railway  company,  by  ex- 
propriation proceeding,  obtain  land  for  one 
object  and  make  use  of  it  for  another, 
causing  additional  damage  to  the  expro- 
priated party,  particularly  when  the  rail- 
way company  have  declared  that  they  so 
expropriated  for  the  former  object  in  order 
to  save  the  greater  damage  resulting  from 
the^  other  object,  the  expropriated  party  is 
entitled  to  an  interlocutory  order  of  in- 
junction^ irrespective  of  his  right  to  recover 
damages,  the  object  of  the  law  being  that 
all  damages  must  be  paid  before  expropria- 
tion. Hampson  v.  Chateauguay  d  North. 
Rw.  Co.,  6  Que.  P.  R.  283. 

Compeiuiation  —  Benefit  derivable  from 
the  railway  that  can  be  set  off  against  dam- 
age caused  by  expropriation,  may  be  such 
as  is  "  beyond  the  increased  value,  common 
to  all  lands  in  the  locality."  If  the  property 
be  a  mill  site,  with  a  water  power  available, 
it  cannot  be  urged  that  its  only  value  is  given 
it  by  the  railway,  inasmuch  as  the  owner  of 
a  rival  mill-site  in  the  locality,  not  touched 
by  the  railway,  would  presumably  derive 
same  benefit  from  it.  Que.,  Montreal  d 
Southern  Rw.  Co.  v.  Landry,  19  Que.  K. 
B.  82. 

Compensation  —  Damage  to  other  lands 
<i1fected.]  —  The  contestants,  in  exercise  of 
their  powers  under  the  Railway  Act  of  Can- 
ada, expropriated  about  4^  acres  of  claim- 
ant's high  classed  farm.  Being  unable  to 
agree  upon  the  compensation  to  be  paid,  an 
arbitration  was  had.  The  questions  involved 
were  the  usual  ones,  viz. :  The  value  of  the 
land  taken  and  the  amount  to  be  paid  by 
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contestants  as  and  for  compensation  for  dam- 
ages to  other  parts  of  claimant's  lands,  in- 
juriously affected  by  reason  of  the  expropria- 
tion. The  arbitrators  awarded  the  claimant 
$30,607.  On  appeal  to  Court  of  Appeal,  the 
amount  was  reduced  to  $20,000.  No  costs 
of  appeal.  Davie$  y.  James  Bay  Ru),  Co, 
(1910).  15  O.  W.  R.  625.  20  O.  L.  R.  534. 

Compensation  • —  Set-oif  —  Increased 
value.] — If,  by  reason  of  advantages,  how- 
ever problematical  or  uncertain,  the  value  of 
a  parcel  of  land  (part  of  which  has  been 
expropriated  for  the  construction  of  a  rail- 
way) has  been  increased  by  reason  of  the 
railway,  the  arbitrators  may  take  into  con- 
sideration such  increase  in  value  as  a  set-oif 
to  the  damages  resulting  from  the  expro- 
priation of  a  part.  Chateauguay  d  North, 
Rw,  Co.  v.  Trenholme,  11  Que.  K.  B.  45. 

Compenaatlon  —  Value  of  land  taken — 
Conflicting  testimony  —  View  by  arbitrators 
— Award  based  an  opinion  of  arbitrators  set 
aside  —  Order  of  Court  based  on  opinionsi 
of  witnesses,] — As  it  appeared  that  arbitra- 
tors in  ascertaining  the  value  of  expropri- 
ated lands  had  acted  after  a  view  on  their 
own  opinions  instead  of  on  the  evidence  of 
the  witnesses,  the  award  was  set  aside.  The 
Court  then  fixed  the  amount  of  the  compensa- 
tion. Re  Calgary  and  MoKinnon  (1909),  12 
W.  L.  R.  654. 


Gon&penaatlon  for  seTeraaee  of 
lands.  1 — Petitioner  excepted  to  the  report 
of  commissioners  appointed  by  the  Court  to 
ascertain  the  amount  of  compensation  due 
him  in  respect  of  lands  taken  for  railway 
purposes,  on  the  ground  that  the  amount 
awarded  was  too  small.  The  land  taken 
severed  his  remaining  lands.  The  Railway 
Act  provided  for  a  fence  being  built  along 
the  railway  and  maintained  by  Government, 
but  made  no  provision  for  permitting  the 
person  whose  lands  were  severed  a  crossing 
from  land  on  one  side  of  the  road  to  the 
other,  nor  for  making  gates,  etc.,  and  it 
appeared  that  the  commissioners  had  not 
taken  this  into  consideration  in  making  their 
report.  For  the  Crown  it  was  contended 
that  the  road  was  dedicated  to  the  public, 
and  therefore  everyone,  the  original  owner 
included,  had  a  right  to  cross  it  when  and 
where  he  plensed : — Held,  (Peters.  M.R.) 
that  the  petitioner  was  entitled  to  compen- 
sation for  being  deprived  of  communication, 
to  be  estimated  at  the  co8t  of  providing  and 
maintaining  a  crossing,  gates,  etc.  —  That 
though  the  land  was  dedicated  to  the  public 
it  was  for  a  specific  purpose,  tie.,  a  railroad, 
and  the  right  of  the  public  to  use  it  was 
restricted  to  its  use  as  a  railway.  DeBlois 
V.  R.  (1873),  1  P.  B.  I.  R.  434. 

Contract  for  sale  of  land  to  oon&pany 

— Highway  —  User  —  Dedication  —  Way  of 
necessity  —  Misrepresentation  —  Board  of 
Railway  Commissioners — Land  Titles  Act- 
Railway  Act,  s.  188.1 — Action  for  specific 
performance  of  an  agreement  for  sale  of  land 
and  cancellation  of  a  plan.  Relief  claimed 
granted.  Son  of  defendant  to  get  compensa- 
tion out  of  purchase  money  for  loss  of  ease- 
ment. Qrand  Trunk  Pacific  v.  Vincent 
(1909),  12  W.  L.  R.  403. 

Coats  —  Counsel  fees  —  C.  P.  549;  R.  S, 
C,  e.  S7,  s,  2,  s,'S,  5,  s.  199.] — ^The  costs  of 


an  owner  who  succeeds  in  an  aibitratioa 
under  the  Railway  Act  shall  be  taxed  as 
between  solicitor  and  client. — The  tarilT  of 
costs  prescribed  for  ordinaiy  litigation  may 
be  accepted  as  a  general  guide  for  taxing  the 
costs  of  such  an  art)itration.  Canadian 
Northern  Quebec  Rw.  Co.  v.  Paguin,  11  Qoe. 
P.  R.  237. 

Coats  —  Dominion  Railway  Act,  s,  199— 
Reference  for  taxation  —  Fees  of  arbitrator 
— Procedure  for  recovery  —  Forum.  1 — The 
railway  company,  for  the  purposes  of  thdr 
railway,  took  a  portion  of  land  belonging  to 
B.  They  could  not  agree  as  to  the  compensa- 
tion, and  the  matter  was  referred  to  a  board 
of  arbitrators,  who  awarded  the  sum  offered 
by  the  railway  company : — Held,  that  the 
company  were  entitled,  under  sec.  199  of 
the  Dominion  Railway  Act,  to  deduct  the 
amount  of  their  costs  of  the  art>itiiit]on  from 
the  compensation  awarded. — ^An  order  was 
made  referring  the  company's  bill  of  costs 
to  a  taxing  officer  for  taxation,  pursuant  to 
the  practice  adopted  in  Ontario  and  followed 
in  Re  Canadian  Northern  Rw.  Co.  and  Robim- 
son,  17  Man.  L.  R.  579,  8  W.  L.  R.  137.— 
The  arbitrators  originally  appointed  couM 
not  agree  upon  the  t^rms  of  an  award,  and, 
at  the  request  of  both  parties,  J.,  who  was 
third  arbitrator,  resigned,  and  M.  was  ap- 
pointed (in  assumed  compliance  with  see. 
206  of  the  Act)  third  arbitrator  to  continue 
the  arbitration.  The  award  was  made  by 
a  majority  of  the  board  composed  of  M. 
and  the  other  two  original  members.  After 
the  award  was  made,  the  fees  of  all  four 
arbitrators  were  endorsed  upon  it.  B.  paid 
the  fees  of  all  the  arbitrators  except  J.,  and 
the  award  was  given  up  to  B.  Upon  the 
company's  application  to  refer  their  bill  for 
taxation,  J.  intervened  and  asked  that  his 
fees  be  paid : — Held,  that,  as  the  company 
had  not  paid  J.'s  fees,  they  could  not  be 
taxed  as  part  of  the  company's  bill,  and  it 
was  doubtful  whether  the  company  would 
now  have  the  right  to  pay  these  fees  and 
add  them  to  their  own  costs;  it  did  not  ap- 
pear that  J.  had  any  claim  against  the  com- 
pany ;  his  right,  if  any,  was  a  statutory  one 
against  B.  In  taxing  the  costs  of  the  aibi- 
tration,  the  Judge  cannot  decide  anything  as 
to  the  right  to  costs.  If  J.  had  a  right  to 
recover  his  fees  by  action  from  B.,  he  would 
be  at  liberty  to  proceed  without  first  having 
the  amount  fixed  by  taxation.  The  question 
of  J.'s  right  to  be  paid  could  not  be  deter- 
mined upon  this  application.  Re  Blackwood 
rf  Can.  Nor.  Rw,  Co,  (1910).  15  W.  L.  B. 
110. 

]>amage  —  Trespass  —  Construction  of 
railway  —  Compensation.] — ^The  founds tioD 
of  proceedings  under  s.  146  ef  seq.  of  the 
Railway  Act,  1888,  51  V.  c.  29  (D.),  to 
determine  the  compensation  to  be  paid  t 
landowner  for  lands  taken  or  injuriously 
affected  by  a  railway  company  in  the  exer- 
cise of  their  statutory  powers,  is  the  notice 
to  be  served  on  the  landowner  thereunder; 
and  in  the  absence  thereof  the  railway  coat 
pany  are,  as  to  the  lands  damaged  by  the 
construction  of  the  railway,  trespassers,  and 
like  any  other  trespasser  responsible  to  the 
person  injured  in  damages  to  be  recovered  in 
the  ordinary  Courts  of  the  country. — Where, 
therefore,  without  taking  any  proceedings  im- 
der  those  sections,  the  defendants,  a  rallwty 
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company,  for  the  purposes  of  their  railway, 
made  a  cutting,  adjoining  the  plaintiff's 
lands,  which  caused  a  subsidence  thereof, 
whereupon  the  plaintiff  brought  an  action  to 
compel  the  defendants  to  support  his  lands 
and  prevent  further  subsidence,  and  recovered 
damages  for  the  actual  loss  then  sustained : — 
Held,  that  the  plaintiff  was  entitled  to  a 
mandatory  order  and  to  the  damages-  recov- 
ered; but,  as  he  would  be  entitled  to  main- 
tain actions  for  the  recovery  of  damages  as 
farther  loss  was  sustained,  leave  was  given 
to  the  defendants  to  take  proceedings  under 
the  above  sections  for  the  assessment  of 
compensation  so  as  to  have  future  damages 
settled,  the  judgment  being  stayed  for  a 
limited  time.  Hanley  y.  Toronto,  Hamilton 
and  Buifalo  Rto,  Co,,  11  O.  L.  R.  91,  6  O. 
W.  R.  841. 

]>amagefl  from  operation  of  railway 

— Prescription— R.  S:  C.  c.  57,  *.  306,]— 1. 
Damages  resulting  from  the  operation  of  a 
railway  are  of  three  kinds: — 1.  Damages 
resulting  from  one  particular  and  isolated 
fact ;  prescription  commences  to  run  only 
from  the  day  upon  which  the  damages  were 
caused ;  2.  Repeated  and  renewed  damages 
resulting  from  the  same  cause,  prescription 
runs  from  the  day  upon  which  the  damages 
cease.  3.  Damages  resulting  from  the  same 
cause,  and  which  cease  by  the  extinction  of 
the  cause,  prescription  commences  to  run 
from  the  day  upon  which  the  damages  ceased, 
or  upon  which  the  cause  of  the  damages 
became  extinct.  —  2.  In  the  present 
case,  p]aintiff*s  claim  for  repeated  and 
renewed  damages,  the  last  of  which  was 
suffered  during  March,  1907,  is  extinguished 
and  extinct  in  view  of  the  fact  that  the 
action  was  instituted  only  in  July,  1908,  al- 
though the  company  defendant  only  put  an 
end  to  the  direct  cause  of  the  damages  in 
August,  1007.  Rockon  v.  Can.  North.  Rw, 
Co,,  11  Que.  P.  R.  19. 

Decision  of  arbitrators  —  Appeal  to 
Superior  Court — Filing  of  the  award  —  De- 
lays— Inscription  in  law — C,  P.  191;  R,  8, 
C,  c,  57.  ss,  203,  209  (Railway  Act).l— 
In  a  railway  expropriation,  an  appeal  to 
the  Superior  Court  from  the  decision  of  the 
arbitrators  may  be  instituted  before  the 
award  is  deposited  with  the  records  of  said 
Court.  —  It  is  not  essential  that  plaintiff 
should  allege  affirmatively  that  the  appeal 
is  taken  within  a  month  after  the  reception 
of  the  notice  of  said  award.  Bickendike  v. 
Montreal  Park  d  Island  Rw.  Co.  (1910), 
11  Que.  P.   R.  260. 

Deed  —  Construction  > —  Fencing  — 
Boundaries  —  Estoppel  —  Registry  laws  — 
Riparian  rights  —  Prescription  —  Tenant 
hy  sufferance  —  Damages  —  Emphyteusis — 
Alienation  —  Parties,]  —  The  plaintiffs,  a 
railway  company,  purchased  land  from  P. 
bounded  by  a  non-navigable  river^  as 
**  selected  and  laid  out  "  for  their  permanent 
way.  Stakes  were  planted  to  shew  the  side 
lines,  and  the  railway  fencing  was  placed 
here  and  there  above  the  water  line,  although 
the  company  could  not  have  had  the  quantity 
of  land  conveyed  unless  they  took  possession 
to  the  edge  of  the  river.  P.  remained  in 
possession  of  the  strip  between  the  fence 
and  the  water's  edge  and  of  the  bed  of  the 
stream  ad  medium,  and,  after  the  registration 
of  the  deed  to  the  company,  sold  the  rest  of 


his  property,  including  water  rights,  to  the 
defendant's  grantor,  describing  the  property 
sold  as  *MncIuding  that  part  of  the  river 
which  is  not  included  in  the  right  of  way," 
etc.  The  company  never  operated  their  line 
of  railway,  but  leased  it  for  999  years  to 
another  company,  by  whom  it  was  operated: 
— Held,  that  the  description  in  the  deed  to 
the  railway  company  included,  ex  jure  no- 
turte,  the  river  ad  medium,  as  an  incident 
of  the  grant.  2.  That  the  possession  by  the 
vendor  and  his  assigns  of  the  strip  and  the 
bed  of  thjB  river  ad  medium  was  not  the  pos- 
session animo  domini  required  for  the  acquisi- 
tive prescription  of  ten  years  under  Art. 
2251,  C.  C,  but  merely  an  occupation  as 
tenant  by  sufferance.  3.  That  the  failuk'e 
of  the  vendor  to  deliver  the  full  quantitv  of 
land  sold  and  the  company's  abstention  from 
troubling  him  in  his  possession,  could  not  be 
construed  as  conduct  placing  a  different  con- 
struction upon  the  deed.  4.  That  the  terms 
of  the  description  in  the  conveyance  to  the 
defendant's  grantor,  were  a  limitation  equiva- 
lent ^  to  an  express  reservation  of  the  part 
previously  conveyed  to  the  company,  the  de- 
fendant having  also  notice  through  the  regis- 
tration of  the  deed  to  the  company.  5.  That 
the  acquisitive  prescription  of  thirty  years 
under  Art.  2242,  C.  C  could  not  run  in 
favour  of  the  vendor,  fi.  That  the  lease  to 
the  company  which  held  and  operated  the 
railwaj7  amounted  to  an  emphyteutic  lease 
assigning  the  domaine  utile  and  all  the  com- 
pany's right  in  respect  of  the  railway,  re- 
serving, however,  the  domaine  direct,  and 
consequently  the  lessor  company  had  the  right 
of  action  au  jj^itoire,  athough  the  lessees 
would  have  the  right  of  action  for  damages, 
and  might  be  added  as  plaintiffs  if  there  were 
any  valid  claim  for  damages.  Massawippi 
Valley  Rw,  Co,  v.  Reed,  33  S.  C.  R.  457. 

Dominion  Railway  Aet,  s.  217 — ^Ifo- 

tion  for  warrant  for  immediate  possession — 
Hardship — Order  granted — No  judicial  dis- 
cretion.]— Railway  company  moved  under  s. 
217  of  the  Dominion  Railway  Act  for  a  war- 
rant for  immediate  possession. — Middleton, 
J.,  held,  that  although  it  was  a  case  of  hard- 
ship on  the  land-owner  there  was  no  discre- 
tion left  to  the  Judge  under  the  statute. 
Order  granted.  McCarthy  v.  Tillsonburg, 
rfc.  Rw,  (1910),  16  O.  W.  R.  964,  2  O.  W. 
N.  34. 

Entry  without  expropriation  —  Tres- 
pass —  Injunction  —  Resolution  of  county 
council — Town  within  county,] — By  the  de- 
fendants' Act  of  incorporation  (GO  V.  c.  82, 
N.  S.),  the  lands  required  by  them  for  track 
or  station  or  like  purposes  *'shall  be  a  county 
charge  and  be  payable  by  the  county  through 
which  the  line  of  railway  passes,  subject, 
however,  to  resolution  of  the  municipal 
council  of  the  said  county  authorising  tho 
acquisition  of  said  lands."  The  proposed 
line  lay  wholly  within  the  county  of  A.  A 
town,  B.,  within  the  county,  was  incorpor- 
ated in  1897.  after  the  defendants*  Act  was 
passed,  and  lay  in  the  proposed  course  of 
the  railway.  On  the  23rd  October.  1900^ 
the  county  council  passed  a  resolution  that 
"a  free  right  of  way  and  lands  necessary 
for  railway  purposes  from  V.  B.  to  M.,  in 
the  county  of*  A.,  be  granted"  to  the  de- 
fendants, ''said  right  of  way  to  be  paid  for 
on  the  completion  of  said  line  of  railway." 
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In  1902,  at  the  instance  of  the  coancil  of 
the  town  of  B.,  an  Act  was  passed,  2  ESdw. 
VII.  c.  62  (N.S.),  authorising  the  town  to 
expropriate  the  necessary  lands,  and  pro- 
Tiding  for  entry  thereon  upon  payment  or 
tender  of  the  compensation  awarded  by  arbi- 
trators. The  Nova  Scotia  Railway  Act,  R. 
S.  N.  S.  c.  99,  provides  (s.  164)  that  where 
the  charter  makes  the  cost  of  the  right  of 
way  a  charge  upon  any  municipality,  it  shall 
not  be  necessary  for  the  company  to  ex- 
propriate, and  there  is  no  provision  author- 
ising the  company  to  enter  before  the  muni- 
cipality has  expropriated. — Held^  that  the 
plaintiff  was  entitled  to  have  the  defendants 
enjoined  as  trespassers  from  entering  upon- 
his  lands  in  the  town  of  B.  until  such  lands 
had  been  expropriated  and  the  compensation 
paid.  Colder  y.  Middleton  d  Victoria  Beach 
Kio.  Co.,  23  C.  li.  T.  1& 

Enropriatlon  —  Agreement  with  re- 
mainderman —  Action  by  life  tenant  for 
trespass  —  Plans  —  Date  of  deposit  — 
Remedy  —  Arbitration  —  Injunction — ^Pos- 
session —  Damages.  Bums  y.  Jamet  Bay 
Rw.  Co,,  11  O.  W  R.  570. 

Zizpropriation  —  Arbitration  and  award 
— Choice  of  third  arbitrator — Diaoffreetnent 
— 8ubmis9ion — Evidence  —  Witneaaea  —  /ti- 
creaaed  value  of  landa  not  taken — Jntereat — 
Compenaation — Privil€gea.'\ — ^The  choice  of 
a  third  arbitrator,  left  in  the  submission  to 
the  two  arbitrators  named  by  the  parties, 
may  be  made,  although  there  has  been  no 
disagreement  between  them,  the  Act  not  re- 
quiring a  disagreement  as  a  condition  pre- 
cedent.— A  stipulation  by  the  parties  to  a 
submission  renouncing  the  right  to  call  wit- 
nesses is  no  obstacle  to  the  arbitrators  call- 
ing witnesses  of  their  own  motion,  if  they 
think  proper. — In  fixing  the  compensation  for 
land  expropriated  by  virtue  of  the  Dominion 
Railway  Act,  1903,  the  arbitrators  must  take 
into  account,  not  the  increased  value  which 
the  construction  of  the  railway  gives  to  land 
in  the  locality,  generally,  but  the  increased 
value,  if  any,  which  the  claimant's  land, 
part  of  which  has  been  taken,  acquires  above 
that  given  to  the  neighbouring  lands. — ^Where 
the  arbitrators  are  constituted  amiablea  com- 
poaiteura,  they  may  allow  interest  upon  the 
compensation  money  from  the  date  of  taking 
possession  of  the  land  expropriated,  and  may 
also  impose  upon  the  railway  company  the 
obligation  of  doing  certain  things  to  reduce 
the  amount  of  the  compensation  which  he 
must  pay.  Quebec  Improvement  Co.  v.  Que- 
bec Bridge  and  Rw,  Co.,  29  Que.  S.  C.  328. 

Ezpropriatlon  —  Arbitration  and  award 
•—4^oata — Execution — Tarnation  —  Action  for 
coata,} — ^The  award  made  by  the  arbitrators 
does  not  constitute  a  judgment  for  costs, 
and  therefore  the  latter  cannot  be  recovered 
against  the  losing  party  by  way  of  execu- 
tion.— By  s.  162  of  the  Railway  Act.  the 
Judge  in  taxing  the  costs  is  exercising  a 
function  merely  ministerial ;  and  such  taxa- 
tion has  not  the  effect  of  giving  to  the  party 
in  favour  of  whom  the  costs  have  thus  been 
taxed,  a  judgment  upon  which  he  might  pro- 
ceed to  recover  his  costs. — The  only  means 
to  recover  the  costs  under  the  Railway  Act 
would  be  by  way  of  an  ordinary  action. 
Can.  North.  Quebec  Rtt.  Co.  y.  Touohette, 
9Q.  P.  R.  125. 


EzpropriatloA  —  Award  —  Appear  — 
Bartiater  —  Arbitrator  —  Affidavit  —  Ex- 
amination on  motion — Evidence  of  arbitrmtcr 
— Hotel  properiy-^Right  of  company  to  fenea 
ojl  railway  premiaea — Effect  of — Qi^odwiU — 
L%cenae,  value  of — lntereat.'\ — There  is  no 
objection  to  an  arbitrator,  who  is  a  barrister 
and  probably  also  a  solicitor,  making  an 
affidavit  shewing  how  the  amount  found  Iqr 
the  arbitrators  was  made  up  for  use  on  an 
appeal  from  an  award  under  the  Dominion 
Railway  Act,  1903 ;  and  it  is  therefore  pro- 
perly receivable  on  such  appeaL  as  is  also 
the  evidence  of  an  arbitrator  given  on  his 
examination  as  a  witness  on  a  pending  mo- 
tion.— ^Where  the  land  taken  consisted  of  an 
hotel  property,  an  allowance  was  properiy 
made  for  the  loss  sustained  by  die  owner 
for  the  disturbance  of  his  business  and  anti- 
cipated profits  by  reason  of  the  expropiia- 
tion,  notwithstanding  by  the  fencing  off  of 
the  railway  property  there&om,  which  the 
company  had  the  right  to  do,  the  hotel  pro- 
perty might  have  been  rendered  valueless  as 
such,  but  which  right  the  company  had  never 
attempted  to  exercise  and  presumably  never 
would  have  exercised. — ^The  value  of  the 
license  of  an  hotel  is  also  a  proper  subject 
of  allowance,  though  merely  a  personal  right, 
and  the  renewal  thereof,  though  rea9onsJ>ly 
probable,  is  not  absolutely  certain. — Interest 
On  the  amount  of  compensation  awarded  b 
properly  allowable  from  the  date  of  the  tak- 
ing of  the  land,  which  in  this  case  was  tiie 
filing  of  the  plan  shewing  the  land  expro- 
priated, and  the  order  of  the  Railway  Obm- 
mission  authorising  the  taking.  In  re  Caven- 
agh  and  Canadian  Atlantic  Rw.  Co^  9  O. 
W.  R.  842,  14  O.  L.  R,  523. 

Ezproprlatioii.  —  Award  of  damages  — 
Review  by  certiorari — ^Erzor  in  principle  — 
Allowance  of  value  of  improvements  made  by 
company.  In  re  Maritime  Coal  and  Rw.  Co. 
d  Elderkin,  2  E.  L.  R.  284. 

EzpropriatioA  —  Compensation — ^AiU- 
tration  and  award — Railway  Act  —  Appeal 
from  award — Principal  of  decision — ^Actual 
value  of  land — Interest — Percentage  for  com- 
pulsory taking.  Re  Can.  North.  Rw.  Co. 
and  Robinaon,  7  W.  L.  R.  593.  17  Man.  Ll 
R.  396,  8  Can.  Ry.  Cas.  226. 

Ezproprlatton  —  Compenaation — Awaird 
— Inoreaae  on  appeal — Damagea  from  aever- 
anoe  of  farm — Acceaa  of  cattle  to  apringa — 
Farm  croaaing  —  Offer  to  provide  —  titatfa- 
tory  right-— Railway  Act,  1909,  a.  198 — CoaU 
of  arbitration.'\ — ^The  railway  company  took 
for  the  purposes  of  their  railway  3.09  acres 
of  a  grain  and  dairy  farm  of  about  195  acres. 
The  r^way  crossed  the  farm,  severinr  from 
the  front  part  of  it  about  24  acres,  Indod- 
ing  a  field  of  18  acres  which  contained 
springs  affording  a  supply  of  water  for  the 
cattle  and  horses  on  the  farm.  Upon  an  ar- 
bitration to  ascertain  the  compensation  to  be 
paid  for  the  land  taken  and  the  damages 
sustained  by  reason  of  the  exercise  of  tLe 
railway  company's  powers  of  expropriation, 
the  owner  of  the  farm  claimed  damages  tutor 
aUa  for  the  loss  or  serious  impairment  of 
the  convenient  use  for  the  purpose  of  the 
farm  of  the  springs  in  the  field  mo&tioned. 
The  company  contended  that  the  loss  would 
be  minimized  by  the  construction  of  a  farm 
crossing  across  the  railway,  and  offered  to 
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appear  before  the  Board  of  Railway  Com- 
missioners and  consent  to  an  order  direct- 
ing that  snch  a  crossing  be  constructed  and 
maintained  by  them: — Heldt  applying  V^zina 
V.  The  Queen,  17  S.  O.  R.  1,  that  the  owner 
of  the  farm  had  no  statutory  right  under  s. 
198  of  the  Railway  Act,  1903,  to  a  farm 
crossing  sufficient  to  provide  a  satisfactory 
means  of  access  for  his  cattle  to  and  from 
the  springs,  and  was  entitled  to  damages 
in  respect  of  this  claim. — Construction  of 
8.-8S.  1  and  2  of  that  section  of  the  Railway 
Act. — Held,  upon  the  evidence,  that  the  sum 
of  $1,170  awarded  by  the  majority  of  the 
arbitrators  was  not  adequate  compensation 
for  the  land  taken  and  the  injury  done,  and 
the  amount  was  increased  upon  appeal  to 
$2,250. — Remarks  upon  the  large  costs  and 
expenses  incurred  in  arbitrations  under  the 
Railway  Act  and  the  harshness  of  the  rule 
which  throws  them  upon  the  land  owner  if 
the  amount  awarded  is  less  than  that  ofitered 
by  the  company.  Re  Armstrong  and  Jamee 
Bay  Rio.  Co.,  12  O.  L.  R.  137,  7  O.  W.  R. 
713. 

Ezpropvlatton  —  Compensation — Award 
— Petition  for  ratificationr--Costs  • —  Money 
paid  into  Court — Costs  of  distrihution.'\ — A 
petition  for  ratification  of  an  award  of  com- 
pensation for  an  expropriation  of  land  by 
a  railway  company  for  the  construction  of 
its  line,  is  presented  solely  in  the  interests  of 
the  railway  company,  who  must,  therefore, 
pay  the  costs  of  the  land-owner  of  appear- 
ing upon  the  petition,  as  well  as  the  costs 
of  the  attorney  for  the  land-owner  upon 
such  petition,  but  not  the  costs  of  an  answer 
to  the  petition. — 2.  The  costs  incurred  in  re- 
spect of  the  distribution  of  the  sum  deposited 
in  Court  by  the  company  will  be  paid  out  of 
that  sum,  according  to  the  usual  practice. 
Chateauguay  and  North.  Rw,  Co,  v.  Laurier, 
9  Que.  P.  R.  245. 

Expropriation  ^-  Compensation — ^Award 
—  Principle  upon  which  compensation  or 
damages  estimated  —  Land  injuriously  af- 
fected— Smoke,  noise,  and  vibration  from 
railway — Station  yard  —  Peculiar  adapta- 
bility of  land  taken  for  purpose — ^EHements 
of  compensation — ^Award  set  aside— Judge 
on  appeal  disposing  by  consent  of  question 
of  amount  —  Costs.  Re  Canadian  Pacific 
Rw.  Co.  and  Gordon,  11  O.  W.  R.  870,  12 
O.  W.  R.  2 ;  8  Can.  Ry.  Cas.  53. 

Eitpropriatloii  —  Compensation  awarded 
for  lands  taken — Interest  —  Jurisdiction  of 
arbitrators  —  Possession  taken  "by  company 
under  warrants  of  possession — Payment  of 
money  into  Court — Payment  out  —  Rate  of 
interest. '\ — ^The  power  conferred  on  arbitra- 
tors appointed  under  the  Railway  Act,  R.  S. 
C.  1906,  c.  37,  to  award  compensation  for 
lands  taken  by  a  railway  company  is  Umited 
to  determining  the  amount  of  such  com- 
pensation merely ;  and,  therefore,  they  ex- 
ceeded their  jurisdiction  in  awarding  interest 
on  the  amounts  allowed  as  compensation 
from  the  date  with  reference  to  which  the 
same  were  ascertained,  namely,  the  date  of 
the  filing  of  the  plan,  etc.  Re  Canadian 
Northern  Rw.  Co.  and  Robinson  (1908), 
17  Man.  L.  R.  896.  approved  of:  Re  Cavan- 
agh  and  Canada  Atlantic  Rw.  Co.,  (1907) 
14  O.  L.  R.  523,  dissented  from.  Cases 
decided  under  the  arbitration  sections  of  the 
Municipal  Act  distinguished.     Prior  to  the 


making  of  the  awards,  possession  of  the  lands 
were  taken  by  the  railway  company  under 
warrants  of  possession  issued  by  a  Judge* 
payment  into  Court  being  then  made  by  the 
company  of  sums  deemed  sufficient  to  satisfy 
the  compensation  to  be  awarded:  —  Held, 
that  the  owners  were  entitled  to  have  paid 
to  them  out  of  the  moneys  in  Court,  not 
only  the  amounts  of  the  compensation 
awarded,  but  also  interest  thereon,  not  limi- 
ted to  such  interest  as,  according  to  the 
practice  of  the  Court,  is  payable  on  moneys 
in  Court,  but  at  the  legal  rate  of  interest, 
namely,  five  per  cent.,  payable  from  the 
date  of  the  warrants  of  possession  until  the 
date  of  the  payment  out.  Re  Lea  and  On- 
tario d  Quebec  Rw.  Co.  (1885),  21  C.  L. 
J.  154;  Re  Taylor  and  Ontario  d  Quebec 
Rw.  Co.  (1886),  11  P.  R.  371,  and  Re  PhU- 
brick  and  Ontario  d  Quebec  Rw.  Co.  (1886), 
11  P.  R.  372,  referred  to  and  discussed. 
In  re  Clark  and  Toronto,  Orey  d  Bruc^' 
Rw.  Co.  (1909),  18  O.  L.  R.  628,  13  O.  W. 
R.  699,  9  Can.  Ry.  Cas.  290. 

Zizproprlation  —  Compensation  —  Dam- 
ages— Arbitration  and  award— Payment  into 
Court — Costs.} — In  an  action  for  damages 
for  lands  taken  for  railway  purposes,  part  of 
the  plaintiff's  claim  had  been  the  subject 
of  arbitration  and  award,  but  it  appeared 
that  part  of  the  work  of  construction  pre- 
ceded the  filing  of  the  expropriation  plans: 
— Held,  that  the  plaintiff  was  entitled  to  re- 
cover for  all  damages  which  could  have  been 
legitimately  excluded  from  the  consideration 
of  the  arbitrators,  and  that  the  plaintiff's 
claim  could  not  be  deemed  to  have  been  satis- 
fied by  an  award  for  injuries  which  would 
not  have  formed  a  legitimate  subject  for  the 
consideration  of  the  arbitrators. — ^The  de- 
fendants paid  into  Court  a  sum  of  money 
which  the  trial  Judge  held  insufficient,  but 
which  the  Court,  upon  the  evidence,  thought 
excessive,  if  not  the  extreme  limit  of  any 
damage  of  which  there  was  reasonable  evi- 
dence:— Held,  in  respect  to  this  portion  of 
the  judgment  appealed  from,  that  the  de- 
fendants' appeal  must  be  allowed  with  costs. 
Beaton  v.  Mabou  and  Oulf  Rw.  Co.,  3  E.  L. 
R.  54,  41  N.  S.  R.  429;  8  Can  Ry.  Cas.  251. 

Ezpropriatioii  —  Compensation — Loss 
of  water  supply — Absence  of  water  record — 
Water  Clauses  Consolidation  Act — Arbitra- 
tion and  award— Appeal.] — In  an  arbitra- 
tion to  determine  the  amount  to  be  paid  to 
the  owner  of  land  expropriated  by  a  rail- 
way company,  the  arbitrators  found  for  the 
owner  as  compensation  for  the  land  $2,9SK), 
and  for  loss  of  water  supply  from  a  spring, 
obstructed  in  consequence  of  such  expro- 
priation, two  of  the  arbitrators  awarded  the 
sum  of  $1,200.  The  third  arbitrator  re- 
turned a  finding  against  any  compensation 
for  deprivation  of  the  water  in  the  absence 
of  a  water  record : — Held,  that  the  owner 
was  entitled. — Where  the  three  arbitrators 
agreed  on  the  amount  of  compensation  for 
land  taken,  and  the  third  returned  a  separ- 
ate finding,  dissenting,  on  the  construction  of 
a  statute,  from  giving  compensation  for  de- 
privation of  a  water  supply,  and  an  appeal 
was  taken: — Held,  on  objection  raised  to 
the  appeal  as  being  based  on  an  insufficient 
amount  in  dispute,  under  s.  209  of  the  Rail- 
way Act  (provincial),  that  there  was  only 
one  award  given,  and  the  appeal  was  pro- 
perly brought — ^The  owner  of  land  on  which 
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there  is  a  spring  or  stream  has  rights  therein 
to  the  ezclasion  of  all  other  persons  not 
holding  records  under  the  Water  Clauses 
Consolidation  Act,  1897.  In  re  MOsted,  13 
B.   C.  R.  304. 

Ezpropriatioii  —  Compensation  to  land- 
otoner  —  Arbitration  and  award  —  Railway 
Act — Appeal  from  atcard — Principle  of  de- 
cinion — Actual  value  of  land — Interest — Per- 
centage for  compulsory  taking.]  —  1.  Upon 
an  appeal,  under  s.  209  of  the  Railway  Act, 
R.  S.  C.  1906  c.  37,  from  an  award  of  arbi- 
trators determining  the  compensation  to  ^  be 
paid  to  an  owner  for  the  compulsory  taking 
of  his  lands  by  a  railway  company,  the  Court 
will  not  assume  the  function  of  the  arbitra- 
tors and  make  an  independent  award,  but 
will  rather  treat  the  matter  as  it  would  an 
appeal  from  the  decision  or  verdict  of  a 
Judge,  and  the  award  will  not  be  disturbed, 
unless  the  arbitrators  manifestly  erred  in 
some  principle  in  arriving  at  their  conclu- 
sion.— 2.  Interest  on  the  amount  awarded 
should  not  be  added  by  the  arbitrators,  es- 
pecially in  a  case  where  the  claimant  remains 
in  possession  of  the  property  until  after  the 
date  of  the  award. — 3.  It  is  proper  that  the 
claimant  should  be  allowed  the  actual  value 
of  the  property  to  him,  and  not  merely  the 
market  value'  as  on  a  sale.— 4.  The  arbi- 
trators are  not  bound  to  allow  ten  per  cent, 
extra  on  the  amount  of  the  compensation 
for  the  compulsory  taking,  although  that 
is  frequently  done,  and  the  Court  wUl  not 
interfere  with  their  refusal  to  allow  such 
percentage.  Re  Canadian  Northern  Rw,  Co. 
and  RoUnson,  7  W.  L.  R.  593,  17  Man.  L. 
R.  396. 

Expropriation — Costs — Counsel  fees — C. 
P.  554.  See  Can,  Pac.  Rw.  Co.  V.  Oligny 
(1910),  12  Que.  P.  R.  11. 

Expropriation  —  Costs  of  application 
for  warrant  for  possession — Railway  Act.} 
— Where  a  railway  company,  under  their 
power  to  expropriate  land,  obtain  a  warrant 
for  possession,  and  the  amount  awarded 
the  owner  in  subsequent  arbitration  pro- 
ceedings is  less  than  the  amount  at  first 
offered  by  the  company,  the  costs  of  ob- 
taining the  warrant  for  possession  shall  be 
borne  by  the  owner.  In  re  Vancouver^  Vic- 
toria, and  Eastern  Rw.  and  Navigation  Go, 
and  Mils  ted,  13  B.  C.  R.  187. 

Expropriation — Dominion  Railway  Act — 
Order  appointing  arbitrators  to  assess 
compensation  —  Application  to  rescind  — 
Jurisdiction  —  Persona  designata  —  Plan, 
profile,  and  hook  of  reference  not  in  accord- 
ance with  Act.] — In  making  an  order  under 
8.  IOC  of  the  Dominion  Railway  Act.  1906, 
appointing  arbitrators  to  aBSCss  compensation 
to  a  land-owner  for  land  taken  by  a  railway 
company  for  right-of-way,  under  the  compul- 
sory powers  contained  in  the  Act,  the  Judge 
acts  as  persona  designata,  and  when  he  has 
made  the  order  he  is  functus  officio;  therefore, 
he  cannot  afterwards  rescind  the  order,  even 
though  in  making  it  he  acted  without  juris- 
diction ;  and  an  application  to  rescind  such 
an  order,  upon  the  ground  that  the  foundation 
of  the  arbitration  proceedings  was  lacking, 
because  the  plan,  profile,  and  book  of  reference 
were  not  in  strict  accordance  with  the  Act, 


was  dismissed.  JBe  Chamhen  d  Can.  Pml 
Rw,  Co.  (1910),  15  W.  L.  R.  694,  Man. 
L.R. 

Expropriation  —  Immediate  possessloB 
— Necessity  for — Station  site  —  Plans  not 
prepared.  Re  Williams  and  Grand  Trumk 
Rw.  Co.,  8  O.  W.  R.  277. 

Expropriation  —  Land  owned  by  city 
cori>oration — Right  of  lessee  to  compensatioo 
— Possession  after  expiration  of  lease — Pro- 
vision in  lease  for  new  lease — Interest  in 
land — Date  of  ascertaining  compensation — 
Deposit  of  plan — Damages — Costa.  Cana- 
dian Pacific  Rw.  Co.  v.  Brown  Co.,  11  O. 
W.  R.  919. 

Expropriation  —  Lands  injuriously  af- 
fected-— Rights  of  tenant — Compensation  — 
Action,]  —  Plaintiff  was  lessee  of  a  hoteL 
The  defendant  in  constructing  their  railway 
required  the  hotel  property  from  the  owner, 
but  took  no  proceedings  to  acquire  the  plain- 
tiff's lease  or  right: — Held,  plaintiff  is  en- 
titled to  an  order  directing  the  defendants  to 
acquire  the  right  of  way  for  their  railway 
through  and  over  said  lands,  and  to  pay 
plaintiff  compensation  therefor.  McDonaid 
V.   Vancouver,  11  W.  L.  R.  121. 

Expropriation  —  Obstmction  of  water 
supply  from  spring  —  Compensation  for  — > 
Award — ^Absence  of  water  record  —  Water 
Clauses  Consolidation  Act  Re  Vaneonvar 
Victoria  and  Eastern  Rw,  Co.  and  MOstei, 
7  W.  L.  R.  384. 

Expropriation  —  Owner  —  Trustee  — 
— Notice.] — A  bare  trustee  of  land  is  not 
"  the  owner  of  the  land  or  the  person  em- 
powered to  convey  the  land,  or  interested  in 
the  land  sought  to  be  taken."  within  the 
meaning  of  s.  71  of  the  Dominion  Railway 
Act,  1903;  and  notice  under  that  section 
must  be  served  upon  all  the  cestuis  que  trust. 
Re  James  Bay  Rw.  Co,  and  WorreU,  10  O. 
L.  R.  740,  6  O.  W.  R.  473. 

Expropriation  —  Railway  Act,  1909,  at. 
152-171 — Right  of  action  where  land  entered 
upon  by  railway  company  before  e^proprim" 
tion  proceedings  begun.]  —  The  filing  of  a 
plan,  profile,  and  book  of  reference  under 
the  Railway  Act,  1903,  shewing  the  land 
required  for  the  railway,  does  not  warrant 
the  company  in  taking  possession  of  it  before 
proceedings  for  expropriation  are  com- 
menced, unless  by  agreement  with  tiie 
owner;  and,  if  such  possession  is  taken*  the 
company  are  trespassers,  and  the  owner  is 
not  limited  to  the  remedy  by  arbitration  pro- 
vided by  the  Act,  but  may  proceed  by  an 
ordinary  action  at  law  against  the  company. 
Wicher  v.  Canadian  Pacific  Rw.  Co.,  5  W. 
L.  R.  44,  16  Man.  L.  R.  343. 

Expropriation  —  Renewable  leuoe  — 
Occupation  after  expiration  of  term  without 
renewal— Tenancy  at  will — Compensatiou — 
"  Persons  interested "  in  the  land—RaUwof 
Act,] — Lessees  under  a  renewable  lease,  or 
their  assignees,  when  the  lessors  have  an 
option  to  renew  or  to  pay  for  improvementi» 
who  remain  in  possession  after  expiration  of 
the  term,  but  to  whom  no  renewal  lease  is 
granted,  although  demanded,  are  in  occn- 
padon  as  tenants  at  wUl  merely,  and  are  not 
*'  persona  interested  **  in  the  land  within  the 
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meaninif  of  8.  155  of  the  Bailway  Act,  R. 
S.  C.  1906,  c.  37,  and  therefore  are  not 
entitled  to  compensation  for  expropriation  of 
any  part  of  the  lands  demised.  Judgment  of 
Riddell,  J.,  11  O.  W.  R.  919,  reversed. 
Canadian  Pacific  Rto.  Co,  V.  Alewandfir 
Broum  Milling  and  Elevator  Co,,  18  O.  L. 
R.  85,  13  O.  W.  R.  301,  9  Can.  Ry.  Cas. 
56 

Ezpropriatioii  —  Requirementg  of  plans^ 
profiles  and  book^  of  reference,} — While  a 
substantial  compliance  only  is  needed  with 
the  provisions  of  s.  158  of  the  Railway  Act 
with  respect  to  plans,  profiles  and  books  of 
reference  to  be  filed  prior  to  expropriation 
proceedings  being  taken,  it  must  clearly  ap- 
pear from  the  plans,  profiles  and  books  of 
reference  filed,  exactly  what  portion  of  the 
land  of  each  separate  owner  the  Rw.  Co.  re* 
quires  and  the  mere  indication  of  the  centre 
fine  of  the  proposed  railway  is  not  sufficient ; 
the  book  of  the  reference  is  a  necessary  part 
of  the  filings  to  substantially  comply  with  the 
provisions ;  if  the  first  definite  information  of 
the  owner  as  to  the  quantity  of  land  to  be 
taken  is  obtainable  only  from  the  notice 
served,  there  has  not  been  substantial  com- 
pliance with  the  Act.  In  the  absence  of 
evidence  that  the  company  has  been  oppres- 
sive or  high-handed,  an  injunction  will  not 
be  granted  to  restrain  the  railway  company 
from  proceeding  with  the  railway  even  if  there 
has  not  been  substantial  compliance  with 
the  Act,  provided  the  railway  company  will 
enter  into  an  undertaking  to  comply  forth- 
with with  the  requirements  of  the  Act  and 
to  facilitate  the  proceedings  for  determin- 
ing the  amount  of  compensation  to  be  paid — 
foUowing  Corporation  of  Parkdale  v.  West^ 
L.  R.  1^  A.  C.  602,  56  L.  J.  P.  C.  66,  and 
Hendrie  v  Toronto,  Hamilton  d  Buffalo  Rw. 
Co,,  26  O.  R.  667,  affirmed,  27  O.  R.  46. 
Bat  the  Court  will  reserve  to  the  plaintiff 
the  right  to  apply  to  a  single  Judge  for  an 
injunction  to  prevent  any  unnecessary  delay 
in  proceeding  to  comply  with  the  Act  and 
pay  compensation.  Warrants  of  posses- 
sion improperly  granted  to  a  railway  com- 
pany which  has  not  complied  with  the  pro- 
visions of  the  Act  will  not  prevent  or  ren- 
der invalid  the  registration  of  a  plan  sub- 
dividing the  lands  required  by  the  railway 
company.  Marsan  v.  G.  T,  P,  Rw,  Co, 
(1909),  2  Alta.  L.  R,  43,  10  W.  L.  R.  465, 
9  Can.  Ry.  Cas.  341. 

Expropriation  —  Special  Act — General 
Act — Easement  or  interest — Sufficiency  of 
notice — Immediate  possession,'] — ^The  defend- 
ants had,  under  their  special  Act,  power  to 
acquire  '*  any  privilege  of  easement  required 
by  the  company  .  .  .  over  and  along  any 
land,  without  the  necessity  of  acquiring  a 
title  in  fee  simple  thereto;"  and  the  Act  de- 
fined **  land ''  as  including  any  such  privilege 
or  easement,  etc.  In  giving  notice  of  ex- 
propriation the  defendants  did  not  state 
whether  it  was  the  fee  simple,  or  merely 
some  easement  or  privilege  over  the  land, 
which  they  sought  to  acquire,  but  only  that 
they  proposed  to  acquire  the  land  "to 
the  extent  required  for  the  corporate  pur- 
poses of  the  company :" — Held,  that  such 
notice  was  too  uncertain  a  foundation  for 
expropriation  proceedings,  and  the  defend- 
ants were  not  entitled  to  a  warrant  for 
immediate  possession  under  s.  170  of  the 
RaUway  Act  of  1903,  3  Edw.   YII.  c  58 


^. 


D.)     Lees  v.  Toronto  and  Niagara  Power 
o.,  12  O.  L.  R.  505,  8  O.  W.  R.  294. 


Ejcpropriation  —  Submission  to  arbir 
tration  —  Award — Notice — Entry  on  land — 
Trespass,'} — By  statute  in  Nova  Scotia  the 
recompense  for  land  taken  for  railway  pur- 
poses and  for  earth,  gravel,  etc.,  removed, 
must  be  determined  by  arbitration.  A  rail- 
way company  proposed  to  expro))riate,  and 
their  engineer  wrote  to  M.,  who  had  acted 
for  them  in  similar  matters  before,  instruct- 
ing him  to  ascertain  if  the  owners  had  ar- 
ranged their  title  so  that  t>ie  arbitrators 
could  proceed,  and  if  so  to  act  for  the  com- 
pany and  request  the  owners  to  appoint  their 
man,  the  two  to  appoint  a  third  if  they  could 
not  agree.  The  engineer  added  in  his  letter: 
**  I  will  send  an  agreement  of  arbitration, 
which  each  one  can  subscribe  to,  or,  if  they 
have  one  already  drafted,  you  can  forward 
it  here  for  approval."  No  agreement  was 
sent  or  received  by  the  engineer,  but  the  three 
arbitrators  were  appointed  and  met  and  in- 
vestigated the  damages,  making  an  award, 
which  the  company  refuse^  to  pay,  and  the 
owner  sued : — Held,  reversing  the  judgment 
in  Mclsaac  v.  Inverness  Rw.  and  Coal  Co., 
38  N.  S.  R.  80,  that,  as  the  company  had  not 
taken  the  preliminary  steps  r(.*ouired  for  ex- 
propriation, the  award  was  not  made  under 
the  statute,  and  was  void  for  want  of  a 
proper  submission. — Under  the  statute  the 
company  could  enter  upon  the  land  prior 
to  expropriation,  on  giving  notice  to  the 
owner  of  their  intention  and  stating  the 
quantity  of  land  they  intended  to  ti^e. 
Without  giving  such  notice  the  company  en- 
tered and  cut  down  trees  and  remove^d  gravel. 
The  owner  sued  on  the  award  and  added 
an  alternative  claim  for  trespass.  The  trial 
Judge  held  the  award  bad,  and  dismissed 
the  claim  for  trespass  on  the  ground  that 
the  owner's  sole  remedy  was  by  arbitration: 
— Held,  that  the  entry  on  the  land  was  not 
under  the  statute,  and  the  remedy  by  action 
was  not  taken  away,  and  the  owner  was  en- 
titled to  a  new  trial  on  his  daim  for  tres- 
pass. Inverness  Rw.  and  Coal  Co,  v.  4fo- 
Isaac,  26  C.  L.  T.  189,  37  S.  C.  R.  134. 

EzpropriatioA  —  Trespass  —  Nominal 
damages,] — ^The  defendant  applied  for  war- 
rant of  possession  under  the  Railway  Act 
regarding  expropriations  of  lands,  and  the 
Judge,  sitting  in  Court,  granted  the  warrant 
of  possession  on  facts  which  the  Court  en 
banc,  in  Marsan  v.  Grand  Trunk  Pacific,  2 
Alta.  L.  R.  43,  held,  were  not  sufficient  to 
give  the  Judge  jurisdiction,  and  the  order 
was  therefore  invalid.  The  plaintiff  instead 
of  taking  an  appeal  from  the  order,  brought 
an  action  against  the  railway  company  claim- 
ing injunction  and  damages:  —  Held,  that 
plaintiff  could  maintain  action,  for  reason 
that,  even  if  an  appeal  would  lie  from  the 
order,  the  plaintiff  was  entitled  to  additional 
relief  by  way  of  an  injunction  and  damages 
which  could  not  be  given  on  appeal. — HM, 
also,  the  principle  of  res  judicata  would  not 
apply,  as  the  order  granting  the  warrant  of 
possession  was  made  without  jurisdiction. 
Attorney-General  for  Trinidad  v.  Enriche, 
63  L.  J.  P.  C.  6,  [ISaS]  A.  C.  518,  referred 
to. — Held,  also,  that  the  railway  company, 
having  acted  under  the  invalid  warrant  of 
possession,  had  committed  a  technical  tres- 
pass and  was  liable  for  nominal  damages 
which   carried   costs.     Marsan  y,   G.   T,  P. 
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Rw.  Co,f2  Alta.  L.  R,  43,  9  Can.  Ry.  Gas. 
341,  10  W.  L.  R.  465,  distinguished.  Otrou- 
ard  V.  G.  T,  P.  R%o.  Co.  (1909),  2  Alta. 
L.  R.  54,  9  Can.  Ry.  Cas.  354,  10  W.  L.  R. 
531. 

lajtpropilation  —  Yaluaiion  hy  arbitra- 
tors — Improvements  —  Fixtures  placed  on 
land  hy  company  before  filing  plan — Com- 
pensation for  —  Irregular  entry  —  Railway 
Ac*.] — ^A  railway  company  in  1900  entered 
upon  lands  and  made  valuable  improvements, 
intending  to  take  and  use  the  lands  for  the 
purpose  of  their  railway.  In  1905  they  ob- 
tained authority  to  tatoe  the  lands,  and  filed 
their  plan  under  the  Railway  Act  on  the 
23rd  March,  1905.  Arbitrators,  in  ^yarding 
compensation  to  be  paid  by  the  ^^sympany 
for  the  lands,  allowed  to  the  claimants  a  sum 
for  the  improvements  actually  made  by  the 
company : — Held,  that  the  company  did  not 
stand  in  the  same  position  as  an  ordinary 
trespasser  going  upon  lands;  they  had  a 
statutory  right  to  acquire  a  title,  and  en- 
tered after  negotiation  with  the  true  owners, 
and  with  the  permission  of  one  who  claimed 
to  be,  but  turned  out  not  to  be,  the  true 
owner;  although  the  improvements  ^were 
fixtures,  dedication  to  the  land  owners  was 
not  to  be  presumed,  but  the  contrary ;  and 
the  amount  of  the  award  should  be  reduced 
by  the  sum  allowed  for  the  improvements. — 
Section  153  of  the  Railway  Act,  which  pro- 
vides that  the  date  of  the  deposit  of  the  plan 
shall  be  the  date  with  reference  to  which  the 
compensation  or  damages  shall  be  ascer- 
tained, does  not  mean  that  all  Uie  company's 
improvements  made  before  depositing  the 
plan  go  to  the  land  owner;  the  lands  dealt 
with  in  this  section  are  tiie  lands  as  the 
company  obtained  them,  in  the  condition  they 
were  at  the  time  they  entered,  valued  as  of 
the  date  of  filing  the  plan;  the  claimants' 
right  to  compensation  accrued  at  the  date 
the  lands  were  taken,  and  stood  "in  the 
stead  of  the  lands  by  virtue  of  s.  173;"  and 
so  the  improvements  were  not  put  upon  the 
lands  of  the  claimants  at  all.  Re  Ruttan 
and  Dreifus  and  Canadian  Northern  Ru), 
Co.,  12  O.  L.  R.  187,  7  O.  W.  R.  568. 

Expropriation  —  Warrant  of  posses- 
sion— Railway  Act  —  Jurisdiction  of  Judge 
as  persona  designata — Conditions  precedent 
— Deposit  of  plan,  etc.,  with  Board  of  Rail- 
way Commissioners — Deposit  in  land  titles 
office  —  Publication  of  notice  of  deposit  — 
Notice  to  treat  —  Service  —  Persons  to  be 
served — ^Affidavit  of  necessity  for  immediate 
possession — Notice  of  application — Security 
— Right  of  deviation — Costs  —  Branch  line 
less  than  six  miles  in  length — Special  auth- 
orisation by  board.  Re  Grand  Trunk  Pad- 
flo  Rw.  Co.  and  Marsan,  9  W.  L.  R.  211. 

Fixing  oompensatlon.] — Regard  should 
be  had  to  the  prospective  capabilities  of  the 
property,  arising  from  its  character  and  situ- 
ation, when  fbdng  compensation.  Que., 
Montreal  d  Southern  Rw.  Co.  ▼.  Landry, 
19  Que.  K.  B.  82. 

Form  of  a^rard  —  Evidence  —  View  of 
property — Proceeding  on  wrong  principle  — 
Disregarding  evidence'^  —  In  expropriation 
proceedings,  under  Railway  Act,  arbitrators 
in  making  their  award  stated  that  they  had 
not  found  the  expert  evidence  a  valuable 
factor  in  assisting  them  in  their  conclusions. 


and  that,  after  viewing  the  property  in  qnes* 
tion,  they  had  reached  their  conclusions  by 
"reasoning  from  their  own  judgment  and 
a  few  actual  facts  submitted  in  evidence." 
On  appeal  from  judgment  of  Supreme  Court 
of  Alberta  setting  aside  the  award  and  in- 
creasing the  damages : — Held,  that  it  did  not 
appear  from  the  language  used  that  the  arbi- 
trators had  proceeded  without  proper  con- 
sideration of  evidence  adduced,  or  upon  what 
was  not  properly  evidence,  and,  therefore* 
award  should  not  have  been  interfered  with. 
Calgary  d  Edmonton  Rw.  Co.  v.  MaeJrtn- 
non  (1910),  30  C.  L.  T.  742,  43  S.  C.  B. 
379. 

Immediate  possesslom  —  Security  — 
Compensation  and  costs  —  Quantum.  Re 
Davies  d  James  Bay  Rw.  Co.,  6  O.  W.  B. 
388. 

Indemnitj  —  Damages.] — ^A  Rw.  Co. 
which  gives  a  notice  that  a  certain  piece 
of  land  will  be  expropriated  for  purpose  of 
building  an  electric  railway  upon  it,  and 
which  pays  the  indemnity  awarded  to  pro- 
prietor may,  nevertheless,  be  condemned  to 
pay  further  damages  if  it  operates  a  steam 
railway.  In  such  a  case  there  is  res  judicata 
simply  as  to  the  damages  awarded  by  axti- 
trators  and  as  to  their  notice  of  expropria- 
tion. Under  this  head,  plaintiff  has  right  to 
recover  direct,  determined  and  actual  dam- 
ages, but  not  probable  damages,  that  is  to 
say,  the  ad<titional  costs  and  expenses  which 
the  construction  of  a  steam  railroad  haa  put 
him  to,  but  he  cannot  demand  a  lump  sum 
for  past,  present  and  future  damages.  La- 
pointe  V.  Chateauguay  d  Northern  Rw,  Co., 
16  R.  Ir.,  n.  s.  109. 


Infant  remainderman  —  Tenant  for 
life— Order  authoriging  conveyance — Costs — 
Railway  Act,  R.  S.  C.  1906  c.  57,  m.  18S, 
184.} — Where  a  widow  was  entitled  to  a 
life  estate  in  certain  lands  and  her  infant 
children  to  the  remainder  in  fee,  and  she 
had  made  an  agreement  with  a  railway  com- 
pany to  seU  them  such  part  of  the  lands 
as  Uiey  required  for  their  right  of  way  at  a 
reasonable  price,  approved  by  the  official 
guardian  on  behalf  of  the  infants,  an  order 
was  made  by  a  Judge  under  s.  184  of  the 
RaUway  Act,  R.  S.  C.  1906  a  37,  giving 
the  power  to  sell  the  lands  and  the  rights 
of  the  infants  therein,  which  power,  joined  to 
her  legal  power  as  tenant  for  life,  would 
enable  her  to  sell  and  convey  the  fee:  the 
purchase  money  to  be  paid  into  Court,  and 
the  company  to  pay  the  costs.  Re  DoUem, 
13  P.  R.  84,  followed,  the  sections  of  the 
Act  as  it  now  stands  being  substantially  the 
same  as  in  the  Act  of  1888.  Re  Canadiam 
Pacific  Rw.  Co.  and  Byrne,  10  O.  W.  R.  278, 
15  O.  L.  R.  45. 

Injnry  —  Subsidence  —  Remedy  —  Ac- 
tion —  Damages — ^Mandatory  order — Con- 
tinuing damages — Compensation  —  Stay  of 
proceedings.  Hanley  v.  Toronto,  HamUtam, 
and  Buffalo  Rw.  Co.,  6  O.  W.  R.  841,  11 
O.   L.  R.  91. 

Injnry  by   laying  donblo   traoks  — 

Action  for  damages — -Remedy  by  arbitratioa 
under  Railway  Act  —  Farm  crossing  — 
Blocking  by  heaping  up  snow — ^Actionable 
wrong — limitation  of  time  for  bringing  ae- 
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tion  —  Blocking  of  drains  —  Assessment  of 
damages — Costs.  KniU  v.  Cfrand  Trunk  Rio. 
Co.,  8  O.  W.  R.  870. 

Injvrx  to  land  —  Flooding  —  Ditches — 
Seyerance  of  farm — Gates  —  Gay-posts  — 
Fencing  —  Damages  —  Costs.  Botoers  v. 
Windsor  Esseof  and  Lake  Shore  Rapid  Rw, 
Co.,  11  O.  W.  R.  432. 


laspaetloii  by  arMtratom.] — ^When  the 
evidence  is  deficient  on  an  element  of  dam- 
age ie.g.,  the  severance  of  the  property  into 
two  blocks  by  the  railway),  which  the  ar- 
bitrators were  enabled  to  appreciate  by  in- 
spection, their  finding  in  that  regard  will  not 
be  disturbed  in  appeal.  Que.,  Montreal  d 
Southern  Rto.  Co.  v.  Landry,  19  Que.  K. 
B.  82. 

Xaterreiitlaii  by  an  interested  party 

— Jurisdiciion  of  the  Superior  Court-— O.  P. 
48;  R.  S.  C.  c.  87.] — ^A  person  who  claims 
the  ownership  of  a  lot  of  land  may  intervene 
in  the  proceedhigs  taken  by  a  railway  com- 
pany to  expropriate  it,  but  such  intervention 
will  not  affect  such  proceedings  as  were 
taken  previously  against  the  registered  pro- 
prietor.— ^The  Supreme  Court  is  the  tribunal 
which  has  jurisdiction  to  receive  such  inter- 
vention. Montreal  d  South.  Counties  Rw. 
V.  Woodrow  d  Cameron,  11  Que.  P.  E. 
230. 

Irresvlar  proeeedinffs.]  —  When  arbi- 
trators in  expropriation  proceedings  under 
Dom.  Rw.  Act,  have  allowed  one  of  the  par- 
ties to  proceed  irregularly  in  the  production 
of  his  evidence,  if  the  other  party,  though 
objecting,  afterwards  puts  in  his  evidence, 
he  cannot  set  up  the  irregularity  as  a  ground 
of  appeal  from  award.  It  comes  within  the 
class  of  technical  objections  which  are  pro- 
vided against  in  s.  205  of  the  Act.  Que., 
Montreal  d  Southern  Rw.  Co.  ▼.  Landry, 
19  Que.  K.  B.  82. 

I«aad  required  for  ridit  of  way  — 

Negotiations  with  owner — Written  statement 
by  owner  of  terms  of  sale — Oral  intimation 
that  taking  possession  would  mean  accept- 
ance of  terms — Railway  company  taking  pos- 
session without  filing  plans  and  book  of  re- 
ference— Presumption  that  terms  accepted — 
Completed  contract  —  Statute  of  Frauds — 
Pai't  performance — Specific  performanqe — 
Mandamus — Level  crossing.  Carr  v.  Cana- 
dian Northern  Rto.  Co.  (Man.),  6  W.  L. 
B.  720. 

liaads  ^vere  expropriated  by  the  Com- 
missioners for  purposes  of  the  National 
Transcontinental  Railway.  Cassels,  J.,  held, 
that  the  Bxchequer  Court  has  no  jurisdic- 
tion to  assess  compensation  for  lands  taken 
and  vested  in  the  Crown  under  the  provi- 
sions of  s.  13  of  3  Edw.  VII.  c  71,  'because 
by  s.  15  of  that  Act  the  provisions  of  the 
Railway  Act,  R.  S.  1906,  c.  37,  for  assessing 
compensation  in  such  cases  by  a  reference  to 
arbitration,  are  invoked  as  a  special  remedy, 
which  must  be  strictly  pursued.  Soott  v. 
Avery,  5  H.  L.  C.  811;   WilHame  v.   Cor- 

f  oration  of  Raleigh,  14  P.  R.  50,  21  S.  C. 
L  104,  L.  R.  H.  C.  540;  London  Water 
Commissioners  v.  Saunhy^  34  S.  C.  R.  650, 
followed.  R.  V.  Jones  (Ex.  C.  1910),  9  B. 
L.   R.  1. 


Iieasehold  interest  —  Sublease — Coven- 
ant— Payment  of  rent  —  Acquisition  of  fee 
— Compensation  —  Interest  —  Agreement — 
Reference  —  Costs.  Can.  Pac.  Rto.  Co.  v. 
Ch-and  Trunk  Rw.  Co.,  8  O.  W.  R.  299. 

Iieasehold  interest  in  land  —  Sub- 
lease—  Covenant  —  Pasrment  of  rent  —  Ac- 
quisition of  fee — Surrender  —  Compensation 
— Indemnity  —  Interest  —  Agreements  — 
Construction.  Can.  Pao.  Rw.  Uo.  v.  Grand 
Trunk  Rw.  Co.,  9  O.  W.  R.  793. 


Natural  How  of  water — Action  to  oom- 
pel  owner  of  land  to  receive.] — ^The  deter- 
mination by  the  Railway  Commission  of  the 
works  to  be  done  and  its  approval  of  the 
plans  and  list  of  charges,  the  whole  as  pro- 
vided by  R.  S.  C.  (1906),  c.  37.  is  a  con- 
dition precedent  to  institution  of  a  confes- 
sor]^ action  by  owner  of  dominant  land 
against  a  railway  company  under  jurisdic- 
tion of  Parliament  of  Canada,  owner  of  the 
servient  land,  to  oblige  it  to  receive  a  natural 
flow  of  water  and  to  recover  damages  for 
its  refusal  so  to  do.  Bluis  v.  Ctrand  Trunk 
Rw.  Co.  (1910),  39  Que.  S.  C.  236. 

Notaries  encased  by  a  rail^vay  eon&- 
pany  to  obtain  a  right  of  way  for  it  over 
the  lands  of  different  proprietors,  their  ser- 
vices constitute  one  contract,  and  their 
mandate,  in  order  to  permit  of  prescription 
running  against  them  for  professional  ser- 
vices and  disbursements,  oiUy  comes  to  an 
end  when  their  negotiations  with  the  last 
proprietor  are  completed.  Morin  v.  Mont- 
real Terminal  Rw.  Co.,  16  R.  L.,  n.s.,  17. 

Notiee  —  Withdrawal  after  possession — 
New  notice — Increase  in  compensation  money 
—  ArUtrator  —  Costs.]  —  A  railway  com- 
pany, having  given  notice  of  requiring  cer- 
tain land  for  their  railway,  and  having  taken 
possession  of  it.  cannot  abandon  their  notice 
and  give  a  new  notice  for  the  same  land. 
Can.  Pao.  Rw,  Co.  v.  Little  Seminary  of  Ste, 
Th^ise,  16.  S.  C.  R.  606»  applied.  Where  the 
company  named  In  their  new  notice  a  larger 
sum  of  compensation  money  than  in  their 
original  one,  and  a  different  arbitrator: — 
Held,  upon  a  motion  by  the  land  owner  to 
compel  the  company  to  proceed  with  the 
arbitration,  that,  although  the  new  notice 
was  ineffective,  and  the  arbitration  could 
proceed  only  under  the  original  notice,  the 
appointment  of  the  new  arbitrator  should  be 
confirmed  (the  land  owner  not  objecting), 
and  the  company  should  be  allowed  to  in- 
crease their  offer,  but  not  so  as  to  prejudice 
the  owner  as  to  anything  that  might  have 
occurred  before  the  new  notice,  and  the  offer 
of  the  increased  sum  might  be  taken  into 
consideration  upon  the  question  of  costs. 
In  re  Haskill  d  Grand  Trunk  Rw.  Co.,  24 
C.  L.  T.  232,  7  O.  L.  R.  429.  3  O.  W.  R. 
377. 

Notiee  of  expropriation  —  Easement 
— Railway  Act  —  •'Lands"  —  Amendment 
Re  James  Bay  Rw.  Co.  d  WorreU,  6  O.  W. 
R.  512. 

Notice  to  treat — Abandonment — Service 
of  new  trial— Continuance  of  former  proceed- 
ings —  Costs  of  abandoned  proceedings  — 
Dominion  Railway  Act,  ss.  193, 194,  i96, 199, 
2&t  —  Evidence — Res  judicata — Taxation  of 
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Costs — Delegation  hy  Jvdge,] — ^The  defend- 
ants, desiring  to  take  land  of  the  plaintiff  for 
the  purposes  of  their  railway,  served  notice 
to  treat  under  s.  193  of  the  Dominion  Rail- 
way  Act,   but  the   plaintiff   and   defendants 
could   not  agree  upon   the  price,  whereupon 
the  defendants  applied  to  a  Judge,  pursuant 
to  B.  196,  for  the  appointment  of  an  arbi- 
trator,  and   also,   pursuant   to   ss.   217   and 
218  of  the  Act,  tor  a  warrant  of  possession. 
This  was  refused,  because  the  notice  to  treat 
was  not  accompanied  by  a  proper  certificate 
under  s.  194.     The  defendants  then  served 
another  notice  to  treat,  accompanied  by  the 
proper   certificate;    and    also,    at    the    same 
time,  viz.,  on  the  3rd  October,  1907^  a  notice 
desisting    from    and    abandoning    the    first 
notice  to  treat  and  all  subsequent  proceed- 
ings.    The  plaintiff  treated  this  last  notice 
as  given  in   pursuance  of  s.  207,  and  pro- 
ceeded to  tax  costs  as  of  an  abandonment 
under   that   section   and    s.    199;    the   costs 
were  brought  before  a  Judge,  who  directed  a 
taxation  by  an  officer,  and  adopted  the  re- 
sult.    This  action   was   brought   to   recover 
the   costs   so   taxed:   —   Held,    Martin,    J., 
h€Bsitante,    that    the    "  abandonment "    con- 
templated by  s.  207  of  the  Act  is  one  with 
the  intention   of  taking  no  further  action ; 
the  new  notice  must  be  regarded  as  a  con- 
tinuation  of   the   old   proceedings;   and   the 
notice  of  the  3rd  October  did  not  come  with- 
in s.  207,  and  the  plaintiff  was  not  entitled 
to  costs   under  s.   199. — In   considering   the 
question,   the   Court   was   not   restricted    to 
the    notice,    but    could   consider   other    rele- 
vant   evidence. — Held,    also,    that    the    sub- 
ject-matter of  the  action  was  not  res  judi- 
oata  by  reason  of  the  taxation  of  the  costs 
by   the  Judge   or  at   his  instance. — SembUt 
also,  per  Gtdliher,  J.A.,  that  the  Judge  tax- 
ing the  costs  had  power  to  refer  as  he  did, 
adopting  the  taxation  of  the  officer.    Atxoood 
V.  Kettle  River  Rv>.  Co,   (1910),  14  W.  L. 
R.  429. 

Obligation  to  fence  rlcht  of  vrskS  — 

Railway  Act,  R.  8.  C.  1906  o.  57,  ss.  254,  427 
— Injury  to  crops  caused  by  cattle  straying 
from  railway  Une  not  fenced.] — The  duty  of 
a  radlway  company  to  provide,  under  s.  254 
of  the  Railway  Act,  R.  S.  C.  1906  c.  37, 
fences  and  cattle  guards  suitable  and  suffi- 
cient to  prevent  cattle  and  other  animals 
from  getting  on  the  railway,  is  prescribed 
only  to  protect  the  adjoining  land  owners 
from  loss  caused  by  their  animals  being 
killed  or  injured  on  the  tracks;  and,  not- 
withstanding the  general  language  of  s.  427 
of  the  Act,  which  gives  a  right  of  action  to 
any  one  who  suffers  damages  caused  by  the 
breach  of  any  duty  prescribed  by  the^  Act,  an 
adjoining  owner  whose  crops  are  injured  by 
cattle  straying  on  to  his  land  from  the  rail- 
way track,  in  consequence  of  the  absence  of 
-fences  and  cattle  guards,  has  no  right  of 
action  against  the  railway  company  in  re- 
spect of  such  injury.  James  v.  Orand  Trunk 
Rw,  Co.,  31  S.  C.  R.  ^0,  Gorrie  v.  Scott, 
J  J.  R.  9  Ex.  125,  and  Mch.ellar  v.  Can.  Pac. 
Rw,  Co.,  14  Man.  L.  R.  614,  followed. 
Winterbum  v.  Edmonton  Rw.  Co.,  8  W.  L. 
R.  815,  not  followed.  Richards,  J.A.,  dis- 
sented. Hunt  V.  Orand  Trunk  Pacific  Rw. 
Co.,  18  Man.  L.  R.  603,  10  W.  L.  R.  581. 

Otter  of  price  —  Acceptance  —  Time — 
Railway  Act,  1903,  s.  159 — Contract — Ac- 
tion— Arbitration.] — Under    s.    159    of    the 


Railway  Act,  1903,  if  the  owner  of  land 
sought  to  be  expropriated  by  the  railway 
company  does  not  accept  the  offer  of  the  rail- 
way company  within  ten  days,  the  company 
may  at  once  proceed  to  have  Uie  amount  of  the 
compensation  payable  determined  by  arbitra- 
tion ;  but  the  owner  may  accept  the  offer  at 
any  time  after  the  expiration  of  ten  days,  if 
in  the  meantime  the  company  have  taken  no 
further  proceedings,  and  such  offer  and  ac- 
ceptance will  constitute  a  binding  contract 
between  the  parties  upon  which  the  owner 
may  proceed  in  an  action  to  recover  the 
amount  offered.  Bennetto  v.  Can.  Pac.  Rw. 
Co.,  8  W.  L.  R.  197,  18  Man.  L.  R.  13,  8 
Can.  Ry.  Gas.  223. 

Orders  in  oounoil  —  Board  of  railway 
commissioners  —  Railway  Act  —  Rights  of 
placer  miners — Open  mines  —  Deposit  of 
waste  —  Licenses  —  Renewal  —  Plan  of 
line  —  Omission  to  file  —  Injunction  — 
Compensation  —  Jurisdiction  of  Territorial 
Court — Remedy — Arbitration.  Day  v.  Klon- 
dike Mines  Rw.  Co.  (Y.T.),  2  W.  Ll  R.  205. 

Petition  of  right  —  Railway  Act — Land 
damages — Reasonable  time — Reference  to  in- 
dependent   parties    when    Masters    disquali- 
fied.]— The    Railway    Act    empowered    com- 
missioners to  deprive  private  persons  of  pro- 
perty   required    for    railway    purposes.      If 
dissatisfied  with  the  compensation  awarded, 
such    persons    could    apply    to    a    board    of 
appraisers    to    be   appoyited    for    the    whole 
Island  to  assess  the  damages,  who  were  to 
give   notice   of   the   time   when   they    would 
examine   the  land  and  assess  the  damages, 
and  s.  14  enacted  that  they  should  "trans- 
mit  the  assessment   to  the   Lieutenant-Gov- 
ernor in  Council,  who  should  direct  payment 
to    be    immediately    made."      The    Govern- 
ment,  instead   of  appointing  one  board   for 
the  whole  Island,  had  appointed  three,  one 
for  each  county,  and  it  was  not  until  two 
days    before    the    hearing   that    one   general 
board  was  appointed.    On  6th  October,  1871, 
the     commissioners     entered     upon    part    of 
petitioner's  land,  and  It  became  vested,  under 
the  provisions  of  the  Act,  in  the  public  for 
railway  purposes.     On  8th  February,   1872, 
petitioner   made   his   claim   on    the   commis- 
sioners for  compensation,  who,  on  9th  April, 
awarded  him  $259.55.     Being  dissatisfied  he, 
on  the  17th  April,  1872,  applied  to  the  ap- 
praisers  to    ascertain    the   amount   of   com- 
pensation   according   to   the    Act,    bat    they 
failed   to   give   the   required   notice,   and   he 
commenced    this    suit    on    6th    May,    1872. 
The   Government   sent   in    tiieir   resignation 
on  18th  April,  which  was  accepted  on  22nd 
April,  and  on  the  same  day  the  resignation 
of  the  appraisers  was  accepted,  and  no  new 
ones   appointed    until   8th    May.       For    the 
Crown    it    was    contended    that    under    the 
peculiar    circumstances   there    had    been    no 
unreasonable  delay  in  giving  the  notice,  and 
that   petitioner   was   too   hasty   in    bringing 
his  suit  and  that  his  petition  should  be  dis- 
missed, and  that  he  ought  to  revert  to  the 
assessors  to  assess  his  damages.    Petitioner's 
counsel    objected    that    there    was    no   legal 
board   of  appraisers  in  existence  when   the 
action  was  brought,  the  Government  having 
appointed   three  boards  instead  of  one,  and 
that   as   the   appraisers   were   appointed   by 
the  Government  itself  it  was  not  «H]idtable 
to   send    the   case   back   to   them.     AU   the 
Masters  were  disqualified  to  act,  and  there* 
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fore  no  reference  could  be  made  to  them,  and 
the  question  arose  as  to  how  the  amount  of 
compensation  could  be  ascertained  if  the 
matter  was  not  referred  to  the  board  of  ap- 
praisers :—//cW,  (Peters,  M.R.)  :  That  there 
had  been  unreasonable  delay,  and  that  at 
the  time  the  action  was  commenced  there 
was  no  legal  board  of  appraisers. — 2.  That 
a  commission  under  the  seal  of  the  Court 
of  Chancery  should  issue  to  five  independent 
persons  to  assess  the  amount  of  compensa- 
tion, and  to  return  their  proceedinifs  to  this 
Ck>art,  when  it  would  be  open  to  either 
party  to  take  exception  to  the  return  in  the 
same  manner  as  to  a  Master's  report.  De- 
Blois  V.  R.  (1872),  1  P.  B.  I.  R.  398. 

tPoBsesBory  aetioiui  —  Complaint  — 
Trouble  arising  from  the  toorks  of  a  railway 
company  outgide  the  limit  it  has  a  right  to 
expropriate,] — Independently  of  the  ri^ht  to 
the  indemnity  to  be  fixed  by  arbitration  for 
the  value  of  their  land,  the  owners  expro- 
priated for  the  purpose  of  constructinir  a 
railway  have  recourse  to  the  action  for 
damages  against  the  company,  for  the  trouble 
arising  from  their  works  outside  the  limit  of 
a  hundred  feet  that  the  law  gives  them  the 
right  to  expropriate.  Oermain  v.  C.  N.  O. 
Ric.  Co,,  O.  R.  36  S.  C.  10. 


Pxinoipal  ai&d  asent  —  Agency  gen- 
erally —  Rights  and  liabilities  of  principal 
and  agent  —  Delegation  of  authority,]  — 
When  the  power  given  by  one  party  to  an- 
other by  an  instrument  in  writing  is  of  such 
a  nature  as  to  require  its  execution  by  a 
deputy,  by  the  law  in  force  in  Ix)wer  Can- 
ada, the  party  originally  authorized  as  the 
agent  may  appoint  a  deputy.  By  an  Act 
of  the  Canadian  Legislature,  13th  &  14th 
Vict.  c.  116,  a  company  were  incorporated 
for  the  purpose  of  making  a  railway,  with 
power  to  purchase  and  take  land  required  for 
the  railway,  either  by  agreeing  with  the  own- 
ers of  the  land  for  the  price  and  compensa- 
tion to  be  given,  or,  if  the  matter  could 
not  be  settl^,  by  referring  to  arbitration. 
A  contract  was  afterwards  entered  into  be- 
tween the  company  and  certain  contractors 
for  completion  of  the  railroad ;  by  this  con- 
tract it  was  agreed  that  the  contractors  were 
to  complete  the  railroad  at  their  own  ex- 
pense and  charges,  and  pay  any  claim  which 
might  be  made  against  the  company,  includ- 
ing the  purchase  of  lands  required,  and  the 
company  were  to  exercise  or  permit  the  con- 
tractors to  exercise,  as  the  case  might  be, 
any  powers  vested  in  them  by  the  Act  of 
Incorporation,  as  fully,  amply  and  eflect- 
oally,  as  if  the  company  itself  had  exercised 
such  powers  and  performed  the  works;  and, 
in  the  exercise  of  such  powers,  the  contrac- 
tors were  to  use  the  name  of  the  company, 
if  deemed  necessary.  The  contractors  who 
resided  in  England,  afterwards,  by  a  power 
of  attorney  which  recited  the  above  contract, 
deputed  R.  as  their  agent,  with  full  power, 
on  their  behalf,  to  construct  the  railroad  and 
to  enter  into  contracts  for  the  purchase  of 
land,  and  to  settle  and  claim  for  land  or 
other  damages,  and  generally  to  execute  and 
perform  all  such  acts  and  things  in  reference 
to  the  purchase  of  land  as  fully  and  eliectu- 
ally  as  the  contractors  might  do.  The  com- 
pany required  part  of  Q.'s  land,  and  before 
the  contract  for  the  completion  of  the  rail- 
road, had  been  in  treaty  with  him  for  the 
taking  such  land,  but  could  not  agree  upon 


the  terms.  Q.  had,  in  consideration  of  the 
company's  compulsory  power  of  purchase  un- 
der the  Act,  let  them  into  possession.  An 
agreement,  or  bond  of  arbitration,  was  after- 
wards entered  into  by  R.  and  Q.  to  refer 
the  matter  to  arbitrators,  "  amiables  com- 
positeurs" to  ascertain  the  amount  that  the 
company  should  pay  to  Q.  for  the  land.  In 
this  agreement  R.  was  described  as  the  agent, 
and  attorney  of  the  contractors  for  the 
works  upon  the  railroad,  ''acting  in  this  be- 
half in  the  name  of  the  company  under  auth- 
ority to  that  effect  contained  in  the  contract 
between  the  company  and  the  contractors." 
The  arbitrators  awarded  a  certain  sum  for 
land  and  for  damages  sustained  by  Q.  to  be 
paid  by  the  contractors.  Q.  applied  to  the 
company  for  payment,  who  referred  him  to 
the  contractors,  who  refused  to  pay  the 
amount.  Q.  then  brought  an  action  against 
the  company  in  the  Superior  Court  in  Lower 
Canada  to  recover  such  amount  The  com- 
pany pleaded  in  defence  that  the  contractors 
by  the  contract,  were  alone  liable,  and  tiiat 
R.  had  no  authority  either  from  them,  or  the 
contractors,  to  refer  the  matter  to  arbitra- 
tion of  "  amiables  compositeurs,"  Upon  ap- 
peal held,  (affirming  the  judgments  of  the 
Courts  below),  l^rst,  that  the  contractors, 
both  by  the  express  language  and  the  neces- 
sary effect  of  the  contracts  with  the  com- 
pany, were  to  be  considered  as  agent  of  the 
company,  with  authority  to  exercise  the 
powers  vested  in  the  company,  by  the  Act 
of  Incorporation,  in  the  name  of  the  com- 
pany, and  to  buy  lands,  and  to  make  the 
company  liable  to  third  parties  with  whom 
they  had  contracted  in  the  name  of  the  com- 
pany, to  the  performance  of  any  engagement 
entered  into  on  their  behalf,  although,  as 
between  the  contractors  and  the  company, 
the  former  were  bound  to  supply  the  neces- 
sary funds.  Second,  that  the  contractors 
under  the  contract  had  power  to  delegate  to 
an  agent,  powers  similar  to  those  vested  in 
them  by  the  company,  and  that  under  the 
power  of  attorney  executed  by  the  contrac- 
tors, R.  possessed  the  same  powers  of  acting 
and  rendering  the  company  liable,  as  the  con- 
tractors themselves  had  under  the  contract. 
Third,  that  the  company  had  no  power  to 
transfer  their  rights  created  by  the  Cana- 
dian Act,  13  and  14  Vict.  c.  116,  to  the 
contractors,  so  as  to  relieve  themselves  from 
the  responsibility  which  the  Legislature  had 
attached  to  the  exercise  of  their  powers. 
Fourth,  that  the  action  was  properly  brought 
against  the  company  upon  the  award,  as  the 
contract  with  the  contractors  in  no  degree, 
altered  the  position  of  the  company  with 
third  parties,  and  that  the  agreement  with 
R.  was  made  on  the  company's  behalf,  for 
although  the  company  had  a  right,  as  be- 
tween themselves  and  the  contractors,  to  re- 
quire the  contractors  to  make  payment,  yet, 
as  the  contractors*  agent,  R.,  had  entered 
into  no  personal  engagement  with  Q.,  the 
contract  with  the  company  was  res  inter 
alios  acta,  with  which  Q.  had  nothing  to  do. 
Fifth,  that  the  submission  to  arbitration  of 
"  amiables  compositeurs "  was  the  proper 
course  to  pursue.  Quebec  d  Richmond  Rw, 
Co,  V.  Quinn   (1858),  C.  R.  2  A.  C.  431. 

Prooeedlngs  under  Railway  Aot  of 
Canada.] — The  fact  that  the  Railway  Com- 
mission has  authorised  the  expropriation  of 
certain  lands,  and  has  approved  the  plans  in 
respect  thereof,  for  the  construction  of  a  rail- 
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way,  does  not  deprive  the  Superior  Court  of 
its  jurisdiction  nor  of  its  power  to  receive 
an  intervention,  before  such  Ck>urt,  on  the 
part  of  a  third  party  who  alleges  that  he 
was,  when  the  notices  were  given,  and  still 
is,  the  owner  of  the  property  in  question  even 
though  his  title  has  not  been  registered. 
The  mere  approval  of  the  plans  and  the 
authorisation  which  the  Railway  Commission 
gives  that  the  expropriation  should  be  pro- 
ceeded with  do  not  under  such  circumstances, 
create  res  judicata,  to  the  extent  of  remov- 
ing from  the  power  of  interested  third  parties 
all  legal  remedy  by  means  of  intervention  to 
protect  their  rights. — ^There  is  concurrent 
jurisdiction  over  such  subjects,  and  the  Su- 
perior Court,  as  well  as  the  Railway  Com- 
mission, may  receive  such  intervention. — 
Such  an  intervention,  and  under  such  cir- 
cumstances, will  have  the  effect  of  allowing 
the  intervenant  to  protect  his  interests 
under  all  pending  or  subsequent  proceedings. 
Montreal  Southern  Countiei  Rw,  Co,  and 
Woodrow  (1910),  16  R.  de  J.  453. 

BaUway  Aet,  R.  S.  O.  <1906),  e.  37 

— Arbitration — Appeal  from  the  findings  of 
the  arbitrators — Jrreffularities  and  nullities 
— Finding  invalid  in  part  and  vtiUd  in  part — 
A  lump  sum  for  several  heads  of  indemnity — 
Damages  for  which  indemnity  may  be  claimed 
— Riparian  rights  on  public  canals — JnvaU' 
dity  of  the  finding  based  on  illegal  proof — 
Power  of  the  Court  to  fif  the  indemnity.) — 
An  appeal  to  the  Superior  Court  from  the 
finding  of  the  arbitrators  in  an  expropriation 
for  a  railway  given  by  s.  209,  c  37,  S.  R. 
C.  1906,  and  an  action  to  set  aside  by  com- 
mon law  in  this  province  recognised  in  s.-s. 
4  of  the  same  section,  are  different  recourses 
which  may  be  resorted  to  in  one  and  the  same 
action.  A  difference  between  the  finding  of 
the  arbitrators,  such  as  giving  under  their 
hand  and  seal  and  such  a  finding  as  the  final 
conclusion  of  the  arbitrators,  is  an  irregu- 
larity but  is  not  a  nullity  in  every  case.  The 
nullity  of  a  part  of  their  finding  involves  the 
nullity  of  the  rest  only  when  the  finding 
forms  an  indivisible  whole  or  if  there  is  pre- 
judice in  favour  of  one  of  the  parties. 
Hence  a  finding  adjudging  the  costs  of  an 
arbitration  when  the  law  fixes  on  whom  it 
must  fall  is  null  for  that  part  and  may  be 
valid  for  the  rest.  When  the  indemnity 
covers  several  objects,  e.g,,  the  land  ex- 
propriated, the  buildings  and  inconveniences 
resulting  from  the  expropriation,  etc.,  it  is 
not  necessary  that  the  findings  specify  how 
much  is  given  for  each  of  these  headings;  it 
may  fix  a  lump  sum  for  all.  The  party  in- 
demnified has  a  right  only  to  the  damages 
resulting  directly  and  exclusively  from  the 
expropriation.  The  arbitrators  can  not  take 
into  account  inconveniences  he  may  suffer 
in  coipmon  with  the  rest  of  the  public,  such 
as  are  caused  by  the  noise  and  the  smoke 
and  the  greater  difiSculty  of  reaching  the 
highway.  A  farm  separated  from  a  canal 
by  a  public  road  has  not  riparian  rights  as 
to  the  canal.  The  riparian  owners  of  public 
canals  cannot  be  owners  of  the  banks  nor  of 
the  water;  in  consequencie  they  are  ex- 
cluded from  all  riparian  rights  whether  by 
way  of  ownership  or  servitude.  When  it 
appears  from  the  deliberations  of  the  arbi- 
trators that  they  have  taken  into  considera- 
tion in  fixing  the  amount  of  their  award  the 
proof  that  was  offered  them  as  to  the  value 
of  the  losses  or  inconveniences  for  which  the 


law  grants  them  to  indemnity,  the  award  is 
void;  it  cannot  be  shewn  by  proof  or  by 
examination  with  the  purpose  of  redaciiig 
what  proportion  the  arbitrators  have  made 
for  these  illegal  causes.  The  Superior  Gonrt 
in  deciding  the  appeal  must  fiix  in  acoordanee 
with  the  evidence  taken  before  the  arbitra- 
tors the  indemnity  due  for  the  expropriation. 
The  O.  d  Q.  R.  Co.  v.  VaUieree,  1909,  36 
Que.  S.  C.  349. 


Railway  aldias  zl^^vn.  la.  redwetloa 
of  damacos  in  expropriation — Non-coi^- 

strucHon  of — Damages.} — Tbe  Government 
expropriated  certain  lands  belonging  to  rap- 
plicant's  father,  now  deceased.  In  mitiga- 
tion of  damages  the  Government  undertook 
to  construct  a  railway  siding  to  the  lands 
now  owned  by  the  supplicant  and  to  allow 
said  father,  Ids  heirs,  etc,  to  use  said  aid- 
ing for  any  lawful  business  to  be  carried  on 
or  done  on  said  lands  and  premises.  Sup- 
plicant daimed  that  the  Government  had 
wholly  failed,  neglected  and  refused  to  lay 
and  maintain  said  siding  and  sought  to  re- 
cover $10,000  damages.  Cassels,  J.,  held^ 
that  a  siding  had  been  constructed  in  front 
of  or  adjoining  said  premises ;  that  the  daim 
was  grossly  exorbitant  in  view  of  smppli- 
cant's  evidence  in  a  former  action  regaidin^ 
same  property,  that  no  work  had  been  done 
on  the  property  requiring  a  siding  and  do 
reasonable  ground  of  complaint  existed. 
Petition  dismissed  with  co8t&  Hart  v.  Rem 
(1910),  8  B.  L.  R.  548. 


Remedy  of  o^vner  —  Litigious 
— Registration  of  title.} — If  a  railway  com- 
pany incorporated  by  a  provincial  charter 
refuses  to  recognise  the  rights  of  one  who 
claims  compensation  for  land  taken  by  the 
company,  the  legal  remedy  is  an  action  peft- 
toire. — 2,  If  land  has  been  purchased  in  good 
faith  and  the  price  paid,  unless  it  is  estab- 
lished that  at  the  time  of  the  sale  the  pur- 
chaser knew  that  an  action  was  pending,  it 
cannot  be  regarded  as  the  purchase  of  a 
litigious  right,  even  if  later  a  judicial  con- 
test arises  on  the  subject  of  the  title. — 3. 
By  virtue  of  the  Railway  Act,  IL  S.  Q., 
Art.  2128  et  seq.^  the  registration  ci  sales 
and  transfers  of  property  by  way  of  expro- 
priation is  not  neces8ai7.---£fem&Ie,  that  a 
railway  company  is  not  obliged  to  register 
its  titles.  Quebec,  Montmorency  d  Charles 
voim  Rw.  Co.  v.  Oibsone^  9  Que.  Q.  B.  175. 

Ridit  of  way  —  Agreement  with  land 
owner  —  Construction  —  Trespass.  Ifaffte- 
son  V.  (h-and  Trunk  Rw.  Co.,  3  O.  W.  R. 
213. 


Rig;^t  of  way  —  Eappropriation-^D^ap 
in  notice  to  treat  — ^Property  infusiou^ 
affected  —  Compensation  —  MQ/ndamueJ\  — 
The  approval  and  registration  of  plans,  etc, 
of  the  located  area  of  the  right-of-way,  onder 
the  provisions  of  the  Railway  Act.  and  the 
subsequent  construction  and  operation  of  the 
line  of  the  railway  along^  such  area,  do  not 
render  the  railway  company  liable  to  man- 
damns  ordering  the  expropriation  of  a  por- 
tion of  the  lands  shewn  within  such  area 
which  have  not  been  physically  occupied  by 
the  permanent  way  as  constructed.  Appeal 
allowed  with  costs.  Fitzpatrick,  CJ..  and 
Davies,  J.,  dissenting.  Judgment  in  15  B.  C 
R.    315    reversed.       Vancouver,    Victoria   4 
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Eastern  Rw.  Co,  v.  McDonald  (1010),  31  0. 
U  T.  257,  44  S.  G.  R.  66. 

BisliLt  of  ^ray  over  laad«  0€onpl«d 
1*7  aaotl&er  rallivay — Order  of  Railway 
Ck>mmlttee — Expropriation  —  Notice  —  De- 
fects In — Injunction.  Qrand  Trwnh  Rv), 
Co,  ^  Lindsay^  Bohcaygeon,  d  Poniypool 
Rw.  Co,j  3  O.  W.  R.  54. 

Ricltt  of  ^ray  tl&roiish  farm — Con- 
struction  of  drain  —  Injury  by  flooding  to 
lands  adjoining  right  of  way — Evidence — 
Railway  Act,  R.  S.  C.  1906  c.  37,  s.  250— 
Right  to  apply  to  Board  of  Railway  Com- 
missioners— Right  to  damages — Assessment 
of  damages.  Woods  v.  Can.  Pao.  Rto, 
Co.y  13  O.  W.  R.  49. 

Riglit  to  eompensatioii  —  Operation 
of  railway  —  Alterations  in  street  —  In- 
terference with  access  —  Injury  from  smok^, 
etc.  Re  Macdonald  and  Toronto,  Hamilton 
and  Buffalo  Rw,  Co.,  2  O.  W.  R.  721,  723. 

Statute  —  Construction  —  Tramway  for 
transportation  of  materials. '\  —  The  place 
where  materials  are  found  referred  to  in  s. 
114  of  the  Railway  Act  means  the  spot 
where  the  stone,  gravel,  earth,  sand,  or 
water  required  for  the  construction  or  main- 
tenance of  the  railway  are  naturally  situ- 
ated, and  not  any  other  place  to  which  they 
have  been  subsequently  transported.  Per 
Taschereau  and  Girouard,  JJ. : — The  provi- 
sions of  8.  114  confer  upon  railway  com- 
panies a  servitude  consisting  merely  in  the 
right  of  passage,  and  do  not  confer  any  right 
to  expropriate  lands  required  for  laying  the 
tracks  of  a  tramway  for  the  transportation 
of  materials  to  be  used  for  the  purposes  of 
construction.  Quebec  Bridge  Co,  v.  Roy, 
23  O.  L.  T.  39,  32  S.  C.  R.  572. 

Subsidy  —  Grant  —  Construction  of  sta- 
tute— Mines  and  minerals  —  Reservation  — 
Dominion  Lands  Act.} — Held,  that  the 
appellant  railway  company,  being  entitled 
under  53  V.  c  4  (D.),  and  an  order  in 
council  made  in  pursuance  thereof,  to  grants 
of  Dominion  lands  as  a  subsidy  in  aid  of  the 
construction  of  their  railway,  were  entitled 
to  them  without  any  reservation  by  the 
Grown  of  mines  and  minerals  except  gold 
and  silver.  The  Dominion  Lands  Act,  1886, 
and  the  Regulations  of  1889  thereunder, 
which  prescribe  a  reservation  to  that  effect, 
do  not  apply.  They  relate  only  to  the  sale 
of  Dominion  lands  and  to  the  settlement, 
use,  and  occupation  thereof.  The  grants  in 
question  were  not  by  way  of  sale.  Judg- 
ments in  8  Ex.  G.  83,  S.  G.  R.  673,  reversed. 
Calgary  d  Edmonton  Rw.  Co.  T.  The  King, 
[1904]  A.  G.  765. 

Takins  tpPB;vel  from  land  adjoiains 
xls^t  of  ^ray  —  Trespass  —  Maintenance 
of  road — Ratlway  Acts — Rights  of  home- 
steader— Dominion  Lands  Act  —  Damages.l 
— ^The  defendants  constructed  a  line  of  rail- 
way across  Government  land  and  opened  a 
gravel  pit  thereon,  from  which  large  quanti- 
ties of  gravel  were  removed.  The  plaintiff 
made  an  entry  for  the  land  as  a  home- 
stead. In  an  action  for  trespass: — Held, 
that  a  homesteader  on  Dominion  lands  has 
the  exclusive  right  to  the  possession  thereof, 
and  may  maintain  an  action  for  trespass. — 
The  defendants  endeavoured  to  justify  their 

C.C.L. — 118. 


action  under  s.  19,  schedule  A.,  of  44  V.  c 
1,  which  authorises  a  company  to  take  from 
adjacent  public  lands  gravel  for  the  con- 
struction of  the  railway.  The  evidence 
shewed  that  the  gravel  was  used  for  main- 
tenance of  the  right  of  way : — Held,  that  the 
statute  referred  to  did  not  authorise  the 
taking  except  for  the  purpose  of  construc- 
tion, which  did  not  include  maintenance  of 
the  right  of  way.  Smyth  v.  Can.  Pac.  Rw. 
Co.,  8  W.  li.  R.  700,  1  Sask.  L.  R.  165,  8 
Gan.  Ry.  Gas.,  265. 

TaUns  possessloiL  —  Possessory  title 
of  occupant — Continuing  trespass — lAnUta- 
tion  of  actions  —  Acquiescence.} — ^The  de- 
fendants, in  1890,  took  possession  of  a  piece 
of  land  claimed  by  the  plaintiff  and  built 
their  line  of  railway  across  it,  and  fenced 
it  on  both  sides  of  the  track,  and  immedi- 
ately thereafter  began  running  their  trains 
over  the  track,  and  had  continued  to  do  so 
ever  since.  The  plaintiff  saw  what  was 
going  on  and  assisted  in  the  building  of  the 
railway,  but  made  no  objection  to  its  con- 
struction or  the  running  of  the  trains  until 
1905,  when  this  action  was  brought: — Held, 
per  Hanington,  Landry,  and  Gregory,  JJ., 
that  the  defendants  in  running  their  trains 
across  the  land  were  committing  a  continu- 
ing trespass,  and  the  plaintiff  was  entitled 
to  recover  for  the  damage  sustained  for  the 
six  years  preceeding  the  commencement  of 
the  action. — Per  McLeod,  J.,  that  the  tres- 
pass, if  any,  was  not  a  continuing  trespass, 
but  was  completed  when  the  road  was  built 
in  1890,  when  and  within  six  years  the 
plaintiff  might  have  recovered  all  the  dam- 
ages incident  to  the  trespass,  the  right  to 
which  was  now  barred  by  the  Statute  of 
Limitations. — Per  Tuck,  G.J.,  that  the  evi- 
dence shewed  no  possession  in  the  plaintiff, 
or,  if  it  did,  the  plaintiff  was  bound  by  his 
acquiescence   and   could   not   maintain    tres- 

EasB.     Clair  v.  Temiscouata  Rw.   Co.,  1  B. 
I.  R.  524,  37  N.  B.  R.  608. 

TaUns  possession  of  land — ^Possess- 
ory title  of  occupant — Gontinuing  trespass 
— Limitation  of  actions.  Clair  v.  Temis- 
couata Rw.  Co.,  1  E.  L.  R.  524. 


Telegraph  company  —  Ewclusive  right 
to  erect  poles  on  railways.] — The  plaintifb 
under  an  agreement  made  in  1888  obtained 
from  the  Newfoundland  Rw.  Go.  the  exclu- 
sive right  for  27%  years  to  maintain  and 
operate  lines  of  telegraph  along  the  roadway 
of  the  said  railway  company  from  St.  John's 
to  Harbour  Grace.  The  defendants  subse- 
quently became  the  assignees  to  a  mesne 
assignment  from  the  Government  of  the  said 
railway,  and  at  a  later  date  erected  a  line 
of  telegraph  along  the  said  railway.  In  an 
action  to  restrain  the  defendants  from  the 
operation  of  the  said  line  of  telegraph  and 
for  other  purposes,  held,  that  the  agreement 
made  in  1888  is  binding  on  the  defendants, 
and  that  the  plaintiffs  are  entitled  to  an 
injunction  to  restrain  the  defendants  from 
operating  the  telegraph  erected  by  them. 
Anglo-Am.  Tel.  Co.  v.  Reid.  Royal  Gazette, 
Newfoundland,  15th  Feb.,  1910. 

"Warrant  for  immediate  possession — 

Notice  to  bare  trustee — Necessity  for  notice 
to  beneficial  owners.  Re  James  Bay  Rw. 
Co.  d  Worrell,  6  O.  W.  R.  473,  10  G.  L.  R. 
•4v. 
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'Wvitten  offer  to  sell — Acceptance  by 
taking  po89e»»ion  —  Contract  —  Statute  of 
Frauds — Part  performance  —  Alternative  re- 
lief— Railway  Act  —  Mandamue — Bule  879.1 
— 1.  A  written  offer  to  sell  land  on  certain 
terms,  accompanied  by  an  intimation  that  if 
the  parchaser  takes  possession  the  vendor 
woald  treat  that  act  as  an  acceptance  of  the 
ofiter,  and  the  subsequent  taking  of  such 
possession,  without  further  communication 
with  the  vendor,  together  constitute  a  bind- 
ing contract  of  purchase  and  sale  of  the  land, 
which  is  taken  out  of  the  Statute  of  Frauds 
by  that  act  of  taking  possession,  such  act 
being  in  itself  a  part  performance  of  the 
contract,  as  well  as  an  essential  in  the  mak- 
ing of  it.  Carlill  v.  Carbolic  Smoke  Ball  Co., 
[1803]  1  Q.  B.  256,  followed.— 2.  If  there 
had  been  no  contract  between  the  parties 
respecting  the  land  taken  by  the  defendants 
for  their  right  of  way,  the  plaintiff  would 
have  been  entitled  to  the  alternative  relief 
claimed  by  way  of  mandamus  to  compel  the 
defendants  to  proceed  to  have  the  compensa- 
tion determined  under  the  provisions  of  the 
Railway  Act.— 3.  Relief  by  way  of  mandamus 
may  now,  under  Rule  879  of  the  King's 
Bench  Act,  be  obtained  by  an  action.  Mor- 
gan y.  Metropolitan  Rto.  Co.,  L.  R.  4  G.  P. 
97,  followed,  Carr  v.  Canadian  Northern 
Rw.  Co.,  6  W.  li.  R.  720,  17  Man.  L.  R.  178. 

See  Arbitration  and  Award — Costs — 
Land  Titles  Act — Limitation  of  Actions 
— Partition. 


16.  Lease  of  Railway. 

Paaaenger  train  serrioo  —  Contract 
icith  Government  —  Breach  hy^  lessee  — 
Waiver — Damages — Mandatory  injunction.] 
— By  an  agreement  the  plaintiffs  were  to 
lease  their  line  of  railway  to  the  defendants, 
upon  the  condition,  inter  alia,  that  the  defend- 
ants would  run  a  passenger  train  each  way 
each  day  between  stations  A.  and  B.  The 
lease  was  not  executed,  but  the  defendants 
went  into  possession  of  and  operated  the  line. 
The  plaintiffs  alleged  in  their  bill  that  at  the 
time  of  the  agreement,  as  was  known  to  the 
defendants,  they  were  under  contract  with 
the  Government  of  New  Brunswick  to  run 
a  passenger  train  each  way  each  day  between 

A.  and  B. : — Held,  that  no  case  was  made 
out  for  relief  by  mandatory  injunction,  which 
will  only  be  granted  where  necessary  for  the 
prevention  of  serious  damage,  and  that  the 
question  raised  was  merely  one  of  pecuniary 
damages  between  the  plaintiffs  and  defend- 
ants, for  which  the  defendants  were  well  able 
to  account  to  the  plaintiffs^  and  which  by  the 
lease  the  plaintiffs  had  agreed  to  accept  in 
event  of  their  liability,  If  any,  to  the  Gov- 
ernment, and  that  it  did  not  appear  that  such 
liability  had  arisen.  Tobique  Valley  Rto.  Co. 
V.  Can.  Pac.  Rto.  Co.,  21  O.  L.  T.  148,  2  N. 

B.  Bq.  Reps.  195. 


17.  Passengers. 

Aetioa  —  Limitation  clause  in  Act  of  in- 
corporation —  "  By  reason  of  the  railway  " 
— "  Works  or  operations  of  the  company:*] — 
The  plaintiff,  on  the  26th  December,  1903, 
was  injured  on  the  defendants'  tramway  in 
Vancouver,  in  stepping  off  a  movable  plat- 
form provided  by  the  defendants  for  the 
accommodation  of  passengers  transferring  at 


one  of  the  jonctions.  The  platform 
necessary  to  enable  passengers  to  alight,  ow- 
ing to  the  height  of  the  car  steps  above  the 
surface  of  the  street,  and  was  so  placed  that 
there  was  very  close  to  it.  and  not  easi^ 
observable  by  passengers  leaving  the  car,  a 
large  hole,  into  which  the  plaintiff  stepped, 
severely  injuring  her  knee.  On  the  24th 
December,  1904,  she  brought  an  action  to 
recover  damages  for  her  injuries.  The  de- 
fendants set  up,  inter  aUa,  s.  60  of  their  Act 
of  incorporation,  c.  55  of  the  statutes  of 
British  Columbia,  1896,  which  enacted  that 
'*  all  actions  or  suits  for  indemnity  sustained 
by  reason  of  the  tramway  or  railway,  or  the 
works  or  operations  of  the  company,  shall 
be  commenced  witfiin  six  months  next  after 
the  time  when  such  supposed  damage  was 
sustained:"  —  Held,  that  the  woids  '*by 
reason  of  the  tramway  or  railway  or  the 
works  or  operations  of  the  company,**  should 
be  read  separatim,  as  describing  different 
branches  of  the  company's  undertaking,  and 
that  the  section  did  not  apply  to  a  case  like 
that  at  bar,  which  was  based  on  the  defend- 
ants' duty  to  carry  the  plaintiff  safely.  £fay>- 
ers  V.  British  Columbia  Electric  Rw.  Oo^ 
12  B.  C,  R.  102.  3  W.  L.  R.  44. 

OoUlsion  —  Shock  —  Neniesthenia  — 
Evidence  to  connect  condition  with  shock. 
Johnson  V.  Can,  Pac.  Rw.  Co.,  12  O.  W.  R. 
162. 


Oonunarelal  samplos  —  Delay  of  tra- 
velling agent  —  Damages  —  Olimatic  con- 
ditions— Loss  of  profits — Costs — ^Appeal  — 
Divided  success — ^Notice  of  appeal — ^Grronnd 
not  taken.  Chapman  y.  Can.  North.  Rw,  Co^ 
12  O.  W.  R.  1036. 


Oontraet  for  special  ^ ^ 

for  delegates  to  oonToation  —  Breach — 

Validity  of  contract  —  Standard  passenger 
tariff  not  filed  and  approved — Railway  Act — 
Construction — Recovery  of  amount  overpaid. 
Grand  Lodge  of  Knights  of  Pythias  ▼.  Greal 
Northern  Rw.  Co^  7  W.  L.  R.  425. 

Death — ^Action  by  widow  —  Evidence — 
Res  gestae — Statements  <^  deceased  and  of 
defendants'  agent  —  Discrediting  witness 
Henry  v.  Grond  Trunk  Rw.  Co^  4  O.  W. 
R.  23. 

Derafbuent  of  traim  —  Rail  breaking 
from  impact  of  engine  —  Res  ipsa  loqmi^wr 
— Negligence  —  Findings  of  jury — ^Eridenoe 
— Perverse  findings  —  Dismissal  of  action — 
Costs.  Ferguson  v.  Can.  Pac.  Rto.  Co.,  U 
O.  W.  R.  470.  12  O.  W.  R.  943. 

Dmnkea  passeas^r.] — A  railway  com- 
pany which  undertakes  to  carry  a  passenger 
who  is  dead  drunk,  owes  him  protection, 
and,  consequently,  it  is  fault  on  the  part  of 
the  employees  to  start  the  train  when  th^ 
know  that  a  person,  in  the  condition  men- 
tioned^ is  upon  the  platform  of  a  car.  In 
assessing  the  damages,  the  Court  will  take 
into  consideration  the  drunken  condition 
of  the  plaintiff.  Ducharme  ▼.  Can,  Pac^  Rw, 
Co.,  16  R.  de  J.,  27. 


Duty  of  eompai&y  —  NegUgenee  of 
vants — Loss  by  passengers — lAabi}iiy.\ — ^Be- 
sides the  obligations  which  arise  from  their 
contracts  of  carriage,  to  protect  the  persoas 
and  preserve  the  property  of  their  passen- 
gers, carriers  of  passengers  are  also  respon- 
sible for  losses  caused  by  the  &nltB  of  their 
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Bervants.  Where  the  employees  of  a  rail- 
way company  in  the  coarse  of  a  journey,  de- 
tach a  car  from  a  train,  giving  notice  only 
in  the  car  itself  and  not  in  the  other  cars  in 
which  a  passenger  concerned  may  be  for 
the  moment,  there  is  a  fault  on  the  part  of 
the  employees  for  which  the  company  are 
liable.      Great   North.   Rto,    Co.   V.   Fainar, 

15  Que.  K.  B.  72. 

SaEpulston  of  paasenger  —  Indian  — 
Passenger  rates — Special  contract — Custom 
— Witkdrai€al  of  privilege — Absence  of  notice 
— Accommodation  —  Jury — Damages.]  —  A 
passenger  holding  a  second  class  ticket  on  a 
railway  cannot  be  compelled  to  travel  in  a 
smoking  car.  He  is  entitled  to  the  accommo- 
dation usually  furnished  such  passengers. 
Judgment  of  Britton,  J.,  3  O.  W.  R.  705, 
affirmed.  Garrow  and  Osier,  JJ.A.,  dissent- 
ing as  to  the  conclusions  of  fact.  Jones  v. 
Orand  Trunk  Rw,  Co.,  5  O.  W.  R.  611,  9  O. 
L.  R.  723. 

Free  pass  —  Conditions  —  Construction 
— lAahility  for  negligence  —  Misdirection  — 
Damages — New  trial.} — See  Central  Vermont 
Rw.  Co,  V.  Franch^e,  35  S.  C.  R.  68. 

Grand  Tmnk  Rall^ray  of  Canada' — 

Passenger  tolls  —  Third'cl€us  fares  —  Con- 
struction of  statutes — Repeal.] — Section  3  of 

16  V.  c.  37  (Province  of  Canada)  is  not  in- 
consistent with  or  impliedly  repealed  by  the 
Dominion  Railway  Act,  1906  (6  Bdw.  VII.  c. 
42). — Accordingly  the  appellants  are  bound 
to  carry  third-class  passengers  for  the  fare 
of  a  penny  per  mile,  and  to  provide  one 
train  every  day  with  third-class  carriages 
between  Toronto  and  Montreal.  Judgment  in 
39  S.  C.  R.  506  affirmed.  Grand  Trunk  Rto. 
Co.  V.  Rohertson,  [1909]  A.  C.  325,  9  Can. 
Ry.  Cas.  149. 

Gratuitous  passeap^r  —  Gross  neglv- 
gence — Action — Limitation  clause — "  By  rea- 
son of  the  railioay  *' — Release — Invalidity.] — 
Defendants  furnished  plaintiff  with  an  un- 
conditional free  pass  upon  their  railway. 
Plaintiff,  while  a  passenger  on  defendants* 
railway,  received  injuries,  the  result  of  a 
head-on  collision  between  two  cars  of  the 
defendants,  managed  by  the  defendants'  ser- 
yants : — Held,  there  was  prima  facie  evidence 
of  negligence  and  plaintiff  was  entitled  to 
recover. — 2.  The  action  was  not  barred  un- 
der the  limitation  clause  of  the  General  Rail- 
way Act,  R.  S.  O.  1897,  c.  207,  s.  42,  which 
was  incorporated  in  the  defendants'  special 
Act,  although  the  action  was  brought  later 
than  six  months  after  the  accident  occurred, 
because  the  action  was  based  on  the  breach 
of  the  common  law  duty  of  the  defendants, 
and  not  on  injury  sustained  by  reason  of 
their  raUway.  3.  R.  S.  O.  1897,  c.  237,  s.  42 
(1)  "may  prove  that  the  same  was  done 
in  pursuance  of  and  by  authority  of  this  Act 
and  the  special  Act,**  mean  only  that  "  may 
prove  that  the  damage  or  injury  resulted  by 
reason  of  the  railway  *'  as  in  the  earlier  part 
of  same  section.  Ryckman  T.  Hamilton, 
Orimshy  d  BeamsviUe  Electric  Rw.  Co.,  6 
O.  W.  R.  271,  10  O.  li.  R.  419. 

Injury  to  passenger  —  Action — Limi- 
tation clause — ^  By  reason  of  the  railway  ** — 
"Works  or  operations  of  the  company." 
Bayers  ▼.  British  Columbia  Electric  Rw.  Co, 
(B.O.),  2  W.  L.  R.  162. 


Injury  to  passenger— ^inifance  for  jury 
— Negligence — Railway  maU  derk— Contrac- 
tor —  Principal  and  agent  —  Master  and 
servant  —  Independeent  contractor — Respon- 
deat superior  —  Misfeasance  and  nonfeas- 
ance.]— The  action  for  damages  for  injury 
caused  by  negligence  of  a  common  carrier  of 
passengers  is  in  tort.  A  duty  is  imposed  by 
law  upon  a  common  carrier  of  passengers  to 
carry  them  safely  and  securely  so  that  no 
damage  or  injury  shall  happen  to  them  by  the 
negligence  or  default  of  the  carrier.  A  breach 
of  this  duty  is  one  for  which  an  action  lies 
which  is  founded  on  the  common  law,  and 
requires  not  the  aid  of  contract  to  support  It. 
Corporations  are  liable  for  negligence  whether 
they  derive  any  ultimate  pecuniary  benefit  or 
not  from  the  performance  of  the  duty  imposed 
on  them.  If  the  passenger  be  carried  in  per- 
formance of  a  contract,  it  is  immaterial 
whether  he  himself  negotiated  the  contract  or 
paid  the  fare,  or  whether  any  fare  was  paid, 
or  if  paid  whether  it  went  into  the  pocket 
of  the  defendants.  The  C.  &  B.  R.  Co.  were 
the  owners  of  a  line  of  railway  between  the 
city  of  Calgary  and  the  town  of  Edmonton, 
but  owned  no  rolling  stock  and  employed  no 
staff  for  the  operation  of  the  road.  They 
entered  into  an  agreement  with  the  C.  P.  R. 
Co.,  the  defendants,  "for  the  regulation  and 
interchange  of  traffic  and  the  working  of 
traffic  over  the  railways  of  the  said  com- 
panies, and  for  the  division  and  apportionment 
of  tolls,  rates,  and  charges,  and  generally  In 
relation  to  the  management  and  working  of 
the  railways  **  of  the  two  companies,  whereby 
the  defendant  company  agreed  to  operate  the 
railway  line  on  behalf  of  the  C.  &  B.  R.  Co. 
"  with  a  staff  and  organization  appointed  by 
the  C.  P.  R.  Co.  (the  defendants),  and  to 
provide  a  service  of  such  efficiency  and  speed 
and  operate  the  property  of  the  C.  &  E.  R. 
Co.  as  agents  for  and  on  account  of  the  C.  & 

B.  R.  Co.,  as  may  be  required  or  directed  by 
that  company  or  its  officer."  The  contract 
also  provided  that  the  defendant  company 
should  not  be  required  to  maintain  the  road 
"  below  a  point  of  efficiency  necessary  to  the 
safe  and  proper  handling  of  such  train  service, 
as  may  be  required  for  the  proper  operation 
of  the  railway.**  All  the  expenses  of  operating 
the  road  were  to  be  paid  in  the  first  instance 
by  the  defendant  company,  but  were  to  be 
charged  against  the  C.  &  B.  R.  Co.,  under  a 
special  clause  in  the  agreement  for  the  appor- 
tionment of  the  tolls  and  receipts.  The  roll- 
ing stock  used  in  operating  the  road  bore  the 
name  of  the  defendant  company.  The  officials 
employed  in  operating  it  wore  caps  indicating 
that  they  were  servants  of  the  defendant  com- 
pany. The  defendant  company  sold  tickets 
entitling  the  holder  to  travel  over  the  C.  &  B. 
line  and  issued  a  "  time  bill  **  giving  the  time 
tables  of  the  western  division  of  the  defendant 
company,  in  which  the  line  between  Calganr 
and  Edmonton  was  referred  to  as  the  "Ed- 
monton section,"  and  this  time  bill  was  in- 
dorsed with  the  names  of  the  leading  officials 
of  the  defendant  company.  The  plaintiff  was 
a  railway  mail  clerk  in  the  employ  of  the 
government  of  Canada,  whose  duty  it  was  to 
handle  and  attend  to  the  government  mail 
matter  being  carried  on  the  C.  &  B.  line  be- 
tween Calgary  and  EMmonton.  This  mail 
matter  and  the  plaintiff  were  both  carried  un- 
der a  contract  between  the  Postmaster^Gen- 
eral  of  Canada  and  the  C.  &  B.  Co.,  and  the 

C.  &  E.  Co.  received  from  the  government  of 
Canada  the  moneys  paid  for  carrying  the 
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mail  matter,  and  no  part  of  such  money  was 
received  by  the  defendant  company.  While 
being  carried  on  a  train  on  the  C.  &  B.  line 
towards  Edmonton,  the  plaintiff  was  injured 
by  the  derailment  of  the  train,  which  fell  into 
a  ravine,  and  he  brought  action  for  damages 
against  the  defendants : — Held,  that  the  plam- 
tiff  being  lawfully  in  the  mail  car  with  the 
knowledge  and  consent  of  the  defendants,  and 
a  passenger  under  the  charge  and  care  of  the 
defendants,  of  which  there  was  evidence  to 
go  to  the  jury,  a  duty  was  imposed  upon  the 
defendants  to  carry  him  safely  and  securely, 
so  that  by  their  negligence  or  default  no  in- 
jury should  happen  to  him ;  that  for  a  breach 
of  this  duty  an  action  would  lie  independently 
of  any  contract;  and  that  the  question 
whether  or  not  the  defendant  company  re- 
ceived a  reward  for  carrying  the  plaintiff  did 
not  affect  the  rights  of  the  parties. — Held, 
also,  against  the  contention  that  the  defendant 
company  were  merely  agents  for  the  G.  &  E. 
Co.,  and  that  the  officials  and  workmen 
operating  the  road  were  the  servants,  not  of 
the  defendants,  but  of  the  C.  &  E.  Co.,  and 
that  the  latter  company,  if  any  one,  were  re- 
sponsible; that  there  was  evidence  to  shew 
that  the  officials  and  workmen  were  the  ser- 
vants of  the  defendant  company,  and  that 
the  defendant  company  were  not  merely  agents 
but  were  independent  contractors.  —  Held^ 
also,  against  the  contention  that  the  defend- 
ants were  the  agents  of  the  C.  &  E.  Co.  in 
operating  the  road,  and  were,  therefore,  liable 
only  for  a  misfeasance  but  not  for  a  non- 
feasance; that  the  omission  to  take  proper 
care  in  respect  of  the  condition  of  the  bridge, 
and  the  track,  and  the  running  a  train  over 
the  track  and  bridge  while  in  an  unsafe  con- 
dition, would  be  a  misfeasance  and  not  a 
nonfeasance,  and  that,  therefore,  even  if  the 
defendants  were  merely  agents  of  the  C.  & 
E.  Co.,  they  would  still  be  liable.  Kenny  v. 
Can.  Pac.  Rto,  Co.,  5  Terr.  L.  R.  420. 

Injury  to  paaiencer  —  Negligence  — 
Overcrowding  train — Prowimate  cause.] — ^The 
plaintiff,  when  travelling  by  an  excursion 
train  belonging  to  the  defendants'  system,  was 
constrained,  by  reason  of  the  overcrowding  of 
the  cars,  to  resort  to  the  platform  outside  one 
of  the  cars,  and  for  better  protection  sat  down 
on  the  second  step  of  the  outside  platform, 
and  while  so  sitting  was  thrust  out  by  a 
swerve  of  the  train,  which  made  the  persons 
standing  on  the  platform  press  up  against  him 
suddenly.  This  caused  him  to  lose  his  bal- 
ance, and  one  of  his  legs  protruding  was 
struck  by  some  fixture  on  the  track  and  he 
sustained  injuries : — Held,  that  the  defend- 
ants were  liable.  Burrisa  v.  Pere  Marquette 
Rw.  Co.,  25  C.  L.  T.  13,  9  O.  L.  R.  259, 
4  O.  W.  R.  510. 

Injury  to  pamenger  —  Res  ipsa  loqui- 
iur.] — ^Action  for  damages  for  injury  re- 
ceived in  railway  accident.  The  jury  found 
the  defendants  were  negligent  in  having  a 
passenger  train  drawn  by  a  Mogul  engine  at 
an  excessive  rate  of  speed,  thereby  causing 
the  rail  to  break  and  the  train  to  be  de- 
railed:— Held,  on  appeal  that  there  was  no 
evidence  to  justify  the  finding  of  excessive 
speed  or  that  it  was  negligent  to  use  a 
Mogul  engine.  Res  ipsa  loquitur  does  not 
apply.  Ferguson  v.  Canadian,  12  O.  W.  R. 
943. 

Iiosa — Liability  of  company  for  unchecked 
goods — Negligence  of  conductor — English  law. 


Qreai  North.  Rto.  Co.  v.  Fainer,  5   EL    li. 
R.  310. 

IiosB  of  baggase  —  lAahiliiy  of  raiiuxsy 
company — Reasonable  time  under  regulationa 
of  Railioay  Commissioners,  June  il908). 
Rule  9— Whether  status  of  carrier  or  toare- 
houseman.] — Plaintiff,  a  holder  of  a  ba^ga^re 
check  on  the  defendant's  railway,  brought 
an  action  to  recover  the  value  of  a  trunk  al- 
leged  to  have  been  lost  or  so  injnred  as  to 
be  of  no  use.— Judgment  at  trial  was  given 
for  $156.06.— Divisional  Court  held,  that  the 
status  of  a  railroad  as  to  the  custody  of  bag> 
gage  may  be  changed  from  that  of  a  carrier 
into  that  of  a  warehouseman  so  as  to  relieve 
them  from  liability  as  custodians  by  deposit- 
ing the  same  in  their  custody  for  an  nndne 
period  after  it  has  reached  its  destination, 
bnt  under  the  circumstances  of  the  case  such 
status  had  not  been  changed.  Appeal  dia- 
mlssed  with  costs. — Penton  v.  G.  T.  Rw^  28 
U.  C.  R.  376.  followed.  Hamel  v.  Cfrand 
Trunk  Rw.  Co.  (1911).  19  O.  W.  R-  533.  2 
O.  W.  N.  1286. 

IiOBs  of  baegase  —  Respon^ibiUty  of 
railway  companies.] — R.  S,  G.  1906.  c  37, 
ss.  283.  284. — Under  the  provisions  of  ss. 
283  and  284  of  the  Railway  Act  of  Canada, 
requiring  at  the  junction  of  a  railway  with 
other  railways  and  at  all  stopping  places, 
established  for  such  purposes,  adequate  and 
suitable  accommodation  for  the  receiving  and 
loading  of  all  traffic  offered  for  carriage 
upon  the  railway  and,  further,  that  such 
accommodation  shall  include  "reasonable 
facilities,  etc.,"  a  railway  company  is  bound 
to  have,  at  such  stopping  places,  an  agent 
for  affixing  checks  to  suitable  baggage  olFered 
by  passengers,  and,  if  there  is  no  such  agent, 
the  company  will  be  held  responsible  for  the 
loss  of  such  baggage  when  duly  entrusted 
to  the  care  of  its  employees. — 'So  n^ligence 
can  be  charged  against  a  passenger  who 
leaves  his  baggage  in  a  station,  either 
checked  or  in  the  care  of  the  railway  com- 
pany's employees  when  no  check  can  be  ob- 
tained, from  the  arrival  of  a  train  until  the 
departure  of  the  next  train  upon  which  the 
passenger  could  proceed  to  his  destination. 
Routhier  v.  Can,  Pac.  Rw.  Co.,  16  R.  de 
J.  215,  16  R.  L.  N.  S.  285. 

Iiuggage — Destruction — Contract  or  tort 
— Carriage  of  Chinamen — Joint  contract — 
Action  by  one — ^Damages  —  Personal  effects 
and  household  goods.  Chan  Dy  Chea  ▼.  Al- 
berta Railway  d  Irrigation  Co.  (N.W.T.), 
1  W.  L.  R.  371. 

Neglieenee — ^Action  —  Subsequent  death 
of  plaintiff-continuation  of  action  by  exe- 
cutors— New  action  by  executors — E^?idence 
as  to  cause  of  death — Damages — Apportion- 
ment. Speers  v.  Chrand  Trunk  kw.  Co., 
Craig  v.  Orand  Trunk  Rw.  Co^  3  O.  W.  R. 
69,  4  O.  W.  R.  490. 

Kegligenee  —  Invitation  to  alight  — 
Calling  out  name  of  station  —  Findings  of 
jury  —  New  trial  Buck  v.  Can.  Pac,  Rw. 
Co.,  7  O.  W.  R.  71. 

Negligence  —  Invitation  to  jump  o# 
moving  train,] — If  there  is  a  platform  at  a 
railway  station,  the  railway  company  are 
bound  to  bring  the  passenger  car  of  a  train 
stopping  there  up  to  the  platform  to  permit 
passengers  to  step  down  oa.  it  in  ati^ting, 
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or  to  provide  some  other  safe  means  for 
passengers  to  alight,  and  the  omission  to  do 
so  will,  if  damage  result,  render  the  company 
liable,  and  there  is  no  duty  imposed  by  the 
law  upon  a  passenger  to  disclose  to  an  officer 
of  the  company  who  offered  to  assist  her  to 
alight  at  an  improper  and  dangerous  place, 
anything  in  her  condition  which  rendered 
special  care  necessary.  Quay  v.  Canadian 
Northern  Rto.  Co,,  24  G.  L.  T.  277,  15  Man« 
L.  R.  275. 

Heglieenee — AtBOuli  on  poBsenger — Duty 
of  conductor — DamagcB — Reduction  —  "Nevo 
irial.^ — ^The  plaintiff,  a  passenger  on  a  rail- 
way train,  was  assaulted  shortly  after  be- 
ginning his  trip  by  an  intoxicated  fellow- 
passenger.  He  complained  to  the  conductor, 
who  promised  to  get  a  policeman  at  the  next 
station,  but  failed  to  do  so.  The  assailant 
having  become  more  quiet,  the  plaintiff  did 
not  anticipate  a  further  attack,  but  was 
assaulted  a  second  time,  which  was  also  re- 
ported to  the  conductor,  who  took  no  action, 
and  a  third  assault  having  been  made,  the 
plaintiff  left  the  train  and  completed  his 
journey  on  the  following  day.  In  an  action 
against  the  railway  company  the  plaintiff 
obtained  a  verdict  for  $3,500,  which  was  sus- 
tained by  the  Court  of  Appeal : — Held,  affirm- 
ing the  judgment  of  the  Court  of  Appeal,  5  O. 
L.  R.  334,  23  C.  L.  T.  65,  that  the  defend- 
ants were  liable ;  that  it  was  the  duty  of  the 
conductor,  on  being  informed  of  the  first 
assault,  to  take  precautions  to  prevent  a  re- 
newal, and  his  failure  to  do  so  gave  the 
plaintiff  a  right  of  action.  Pounder  v.  North 
Eastern  Rw.  Co.,  [1882]  1  Q.  B.  385,  dis- 
sented from. — Held,  also,  that,  as  the  plain- 
tiff did  not  anticipate  the  second  assault,  the 
conductor  could  not  be  assumed  to  have  fore- 
seen it,  and  the  jury  having  evidently  given 
damages  for  that  as  well  as  the  third,  the 
amount  recovered  should  be  reduced  to  $1,000, 
and  a  new  trial  had  if  this  sum  were  not 
accepted.  Blain  v.  Can,  Pac.  Ru),  Co,,  5  O. 
K  R.  334,  2  O.  W.  R.  76,  24  C.  L.  T.  49; 
8,  C,  8uh  nom.  Can.  Pac,  Riv,  Co.  v.  Blain, 
34  S.  0.  R.  75. 

Neslisemoe — Defective  Mdge  —  Oratui- 
iou9  passenger,] — In  the  absence  of  evidence 
of  gross  negligence,  a  carrier  is  not  liable  for 
injuries  sustained  by  a  gratuitous  passenger. 
Moffatt  V.  Bateman,  L.  R.  3  C.  P.  115.  fol- 
lowed. Harris  v.  Perry,  [1903]  2  K.  B. 
219,  distinguished.  Although  a  railway  com- 
pany may  have  failed  to  properly  maintain 
a  bridge  under  their  control  so  as  to  ensure 
the  safety  of  persons  travelling  upon  their 
trains,  the  mere  fact  of  such  omission  of 
duty  does  not  constitute  evidence  of  the 
gross  negligence  necessary  to  maintain  an 
action  in  damages  for  the  death  of  a  gratui- 
tous passenger.  Judgment  in  9  B.  C.  R. 
453  affirmed.  Nightingale  v.  Union  Colliery 
Co.  of  Bntish  Columbia,  35  S.  C.  R.  65. 

Neg:llgenoe — Ejection  of  drunken  passen- 
ger— Fatal  Injuries  Act — Damages — Remote^ 
ness.] — The  deceased  was  a  passenger  on  the 
defendants'  train  from  Detroit  to  Buffalo. 
Between  Detroit  and  Bridgeburg  he  drank 
heavily,  and  when  near  Bridgeburg  began  to 
annoy  passengers,  and  the  conductor  com- 
pelled him  to  leave  the  train  at  the  latter 
station.  This  was  700  feet  from  the  north- 
erly end  of  the  international  railway  bridge 
over  the  Niagara  river,  and  the  deceased, 
who  was  not  given  into  the  charge  of  the 


station  agent  or  any  other  person,  being 
intoxicated,  strayed  after  the  train,  on  which 
his  luggage  remained,  and  fell  over  the 
bridge  and  was  drowned.  There  would  have 
been  no  difficulty  in  taking  care  of  the  de- 
ceased and  preventing  him  interfering  with 
the  passengers.  Bridgeburg  was  only  5  min- 
utes distant  from  the  city  of  Black  Rock 
and  only  20  minutes  from  Buffalo: — Held, 
that  the  defendants  were  not  liable  for  dam- 
ages, as  they  were  not  obliged  to  carry  him 
to  Buffalo,  nor  to  place  him  in  diarge  of 
any  one  at  Bridgeburg.  Judgment  in  24  C. 
L.  T.  293,  7  O.  L.  R.  690,  3  O.  W.  R.  788» 
reversed.  Delahanty  v.  Michigan  Central 
Ru).  Co.,  6  O.  W.  R.  252,  10  O.  L.  R.  388. 

KesUsenoe  —  Invitation  to  jump  off 
movinp  train,!  —  In  February,  1902^  the 
plaintiff  and  ner  husband  travelled  by  the 
defendant's  line  from  Winnipeg  to  Eustace; 
when  the  train  stopped  at  Eustace,  the  bag- 
gage car  was  at  the  station  platform.  The 
rear  passenger  car,  in  which  the  plaintiff 
travelled,  was  some  distance  from  the  end  of 
the  platform.  When  the  train  stopped  the 
plaintiff  and  her  companions  went  to  the 
front  platform  of  the  car;  her  companions 
jumped  down-  when  they  were  off,  the  de- 
fendants' conductor  in  charge  of  the  train, 
who  was  standing  on  the  ground,  put  up  his 
hand  to  assist  the  plaintiff  to  get  off;  she 
took  his  hand  and  jumped  down  from  the 
lowest  step  of  the  car  to  the  ground;  the 
distance  was  too  great  for  her  to  step  down. 
The  ground  sloped  downwards  away  from 
the  track  and  was  slippery  from  ice  on  it. 
The  train  began  to  move  either  as  she 
jumped  or  just  before  or  just  after.  Im- 
mediately after  jumping  down,  the  plain- 
tiff, who  was  pregnant,  felt  great  pain;  for 
several  days  she  was  confined  to  her  bed; 
and  on  the  16th  February,  1902,  had  a  mis- 
carriage. The  trial  Judge  found  that  her 
sufferings  from  the  time  of  her  journey  till 
the  miscarriage  on  the  16th  February,  and 
the  miscarriage  itself,  and  her  suffering,  were 
the  result  of  her  being  obliged  to  jump  down 
as  she  did  in  order  to  leave  the  train  at  her 
journey's  end.  It  was  contended  for  the 
defendants  that  they  were  not  compellable 
to  have  a  platform  at  so  unimportant  a  sta- 
tion as  Eustace: — Held,  that,  as  they  had 
one  there,  they  were  bound  to  bring  their 
passenger  cars  up  to  it  to  permit  a  passenger 
to  step  down  on  it  in  alighting.  The  con- 
ductor's act  was  an  invitation  to  the  plain- 
tiff to  get  off  when  she  did ;  she  was  justified 
in  assuming  that  there  was  no  safer  or  bet- 
ter way  of  getting  off.  There  was  a  plat- 
form at  which  the  plaintiff  could  have  de- 
scended in  safety.  Instead  of  that,  she  was 
invited  by  the  defendants'  servant  to  alight 
at  a  place  which  was  patently  not  safe. 
Judgment  for  the  plaintiff  for  $200  damages 
and  costs.  Quay  v.  Can.  North,  Rw.  Co,, 
24  C.  L.  T.  277. 

N'egllgeiio© — Overcrowding  train — Proxi- 
mate cause.  Burriss  y.  Pere  Marquette  Ru>. 
Co,,  4  O.  W.  R.  510. 


Keglleenoe  of  serrai&t  of  Pullman 
Car  Company  —  Liability  of  both  com- 
panies. Decue  T.  Wahash  R.  R,  Co.,  3  O. 
W.  R.  102. 


Passenser — Right  to  particular  seat — 
Authority  of  conductor  —  Smoking  car  — 
Removal  of  passenger  from   seat  taken  by 
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another  and  temporarilj  vacated — ^Aasanlt 
— Right  of  passengers  —  Damages  —  Costs. 
Braeeau  V.  Can,  Poo,  Rw.  Co.,  11  O.  W.  B. 
186. 

Passenger  toUs  on  Intematiional 
Hallway.] — ^The  Ont.  Rw.  and  Municipal 
Board  made  an  order  requiring  defendant 
Rw.  Go.  to  accept  5  cents  cash  as  full  fare 
for  carrying  passengers  on  their  cars  to  and 
from  certain  points.  The  Court  of  Appeal 
reversed  the  order  on  the  ground  that  the 
defendant  company  came  within  the  veiy 
words  of  s.  171  (5)  of  the  Ont.  Rw.  Act, 
therefore  s.  171  (1)  did  not  apply  and  the 
Board  had  no  jurisdiction  to  make  above 
order.  Niagara  FalU  v.  International  Rw. 
Co.  (1900).  16  O.  W.  R.  119;  Re  Niagara 
FalU  Board  of  Trade  d  International  Rw. 
Co.,  20  O.  L.  R.  197. 

Person  Injured  while  traTolllng  on 
pass  In  oharse  of  horeee  —  Order  for 
d^ectiom  for  trial] — Plaintiff  was  injured 
while  travelling  on  defendant  railway  on 
a  pass.  Defendants  submitted  that  they 
were  not  liable  under  a  clause  in  their  con- 
tract to  the  effect  that  they  should  not  be 
held  liable  for  death  or  injuiy  to  passengers 
not  paying  full  fare: — Held,  that  it  was  a 
case  to  be  tried  out.  Rohineon  y.  Can.  Poo. 
Rw.  (1009),  14  O.  W.  B.  706,  1  O.  W.  N. 
50. 

Person  '* stealing  ride**  on  frelg;]it 
train  —  Order  from  conductor  to  get  off 
while  train  moving  —  Injuries — New  trial.] 
— ^Action  for  damages  for  injuries  sustained 
by  plaintiff  who,  stealing  a  ride,  was  ordered 
by  a  conductor  to  get  off  a  moving  train. 
At  the  trial  the  jury  found  for  plaintiff. 
On  appeal  new  trial  ordered  as  an  answer  to 
one  question  submitted  to  jury  was  uncer- 
tain and  verdict  against  weight  of  evidence. 
Brown  v.  Can.  Pao.,  13  O.  W.  R*  879. 

Personal  baesage  —  LiaJ>iUty  for  — 
Contract.] — The  plaintiff  was  one  of  fifty- 
four  Ohinamen  travelling  over  the  defend- 
ants' railway  on  one  ticket  purchased  on 
their  behalf  by  an  emplosrment  agent,  who 
received  the  price  of  his  passage  from  each 
of  the  Ohinamen,  out  of  the  wages  earned  by 
him  after  reaching  his  destination.  The  plain- 
tiffs' baggage,  consisting  of  personal  effects 
and  bedding,  was  destroyed  by  the  burning 
of  the  baggage  car,  the  cause  of  the  fire  be- 
ing unknown. — Held,  that  the  contract  was 
with  each  dlhinaman,  to  carry  him  and  his 
baggage  safely,  and  that  the  defendants  were 
liable  in  damages. — Held,  also,  that  the  de- 
fendants having  accepted  the  bedding  as  per- 
sonal baggage  were  liable  for  it  as  such,  and 
aemhle,  that  it  would  have  been  held  under 
the  circumstances  to  be  personal  baggage, 
even  without  such  acceptance.  Chan  Dy  Chea 
V.  Alta.  Rw.  d  Irrigation  Co.  (1905),  6  Terr. 
L.  R.  175. 

Beginlar  station  —  Alighting  at — Negli- 
gence.] — Special  tickets  at  reduced  rates 
were  issued  by  the  defendant  company  to 
persons  living  along  the  line,  and  one  was 
held  by  W.,  limited  to  the  use  of  himself 
and  the  members  of  his  family,  between  Van- 
couver and  Central  Park  station.  The  plain- 
tiff, who  lived  in  Vancouver,  went  to  visit 
W.,  travelling,  as  was  her  custom,  on  W.'s 
ticket,  although  not  a  member  of  the  family. 


W.  lived  beyond  (Central  Paifc  station, 
the  company  gratuitously  and  for  her  own 
convenience  carried  the  plaintiff  some  four 
hundred  yards  farther  on,  where  she  'was 
allowed  to  alight  At  this  place  the  ground 
was  not  level,  and  a  person  living  alonir  the 
line  had  been  permitted  for  his  own  con- 
venience to  lay  down  on  the  right  of  way  a 
platform,  one  end  of  which  rested  on  the 
ground  and  the  other  upon  a  plank.  Tbe 
plaintiff  descended  safely  to  the  platform,  but 
in  passing  from  it  she  fell  and  was  injured. 
owing,  as  alleged,  to  some  defect  in  the  con- 
dition of  the  plank  supporting  it: — Hdd,  in 
an  action  for  damages  that  the  company 
were  not  liable.  Burke  v.  British  Columbia 
Electric  Rw.  Co.,  7  Brit.  Col  Lu  R.  ^. 

Return  tleket — Conditione  of  «{eati)Soe- 
tion — Neglect  to  comply  with— Removal  from 
train.] — The  plaintiff  purchased  an  ezcor- 
sion  ticket  from  Indian  Head  to  Toronto 
and  return,  one  of  the  conditions  (which  he 
signed)  being  that  he  should  identify  himself 
to  an  agent  in  Toronto  before  he  set  oat 
on  his  return  journey  and  obtain  the  asenf  a 
signature.  On  production  of  his  ticket  at 
Toronto,  he  secured  his  sleeping  berth,  had 
his  luggage  checked,  was  admitted  to  the 
train,  and  started  on  his  return  journey,  Imt 
neglected  to  identify  himself,  and  was  pat  olf 
the  train  by  the  conductor  after  he  had  re- 
fused to  pay  his  fare,  although  he  offered  to 
identify  himself  to  the  conductor.  In  an  ac- 
tion for  damages: — Held,  that  he  could  not 
recover.  Taylor  v.  Orand  Trunk  Rw,  Co^ 
22  O.  L.  T.  361,  4  O.  L.  B.  357,  2  O.  W.  R. 
447. 

Rlsht  of  paeeengrer  to  partlenlav 
■eat  —  Authority  of  conductor  —  Smokins 
car — Removal  of  passenger  from  scat  taken 
by  another  and  temporarily  vacated— Assault 
— Rights  of  passengers  —  Damages — Costs. 
Braeeau  v.  Can.  Pac.  Rw.  Co.,  11  O.  W.  R- 
136,  8  Can.  Ry.  Cas.  477. 

Bight  to  ferry  passengers  and  earc^ 

—  Statute  —  Restriction^.] — ^The  DominioD 
statute  incorporating  the  Algoma  Centra] 
and  Hudson  Bay  Railway  Company  autho- 
rises them,  for  the  purpose  of  their  under- 
taking, to  acquire  and  run  steam  and  other 
vessels  for  cargo  and  passengers  upon  any 
navigable  waters  which  their  railway  may 
connect  with: — Held,  that  under  the  very 
large  and  general  words  of  this  clause  the 
railway  company  were  not  bound  to  restrict 
the  passengers  and  cargo  transported  by 
their  vessels  to  persons  and  goods  intended 
to  be  carried  on  their  railway  line.  Perry 
v.  Clergue,  23  C.  L.  T.  91,  5  O.  L.  B.  357. 
2  O.  W.  R.  89. 

Station  —  Permission  to  alight  at  point 
beyond  —  Neglect  to  give  warning  of  danger 
— ^Negligence  —  Evidence  —  Finding  at  cor- 
oner's inquest  —  Inadmissibility.  Flem 
V.  Can.  Pac.  Rw.  Co.,  11  O.  W.  R.  982. 

Station  —  Unsafe  condition  of  platform 
— Negligence  —  Contributory  negligence  — 
Evidence  —  Damages  —  Husband  and  wife 
— Injuiy  to  wife  —  Claim  of  husband  for 
loss  of  services  of  wife  —  Joinder  of  plain- 
tiffs and  causes  of  action — Quantum  of  dam- 
ages. Swan  v.  Can.  Nor.  Rw,  Co.,  8  W.  L. 
R.  662.  9  W.  L.  B  275. 
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station  —  Unsafe  condition  of  platform 
— Negligence  —  Contributory  negligence  — 
Evidence  —  Damages.] — Where  passengers 
are  impliedly  invited  by  a  railway  company 
to  make  nse  of  a  platform  as  a  means  of 
access  to  the  railway  cars,  it  is  the  dut7  of 
the  railway  company  to  have  the  platform 
in  a  reasonably  safe  condition  at  all  points 
or  parts  where  snch  passengers  are  entitled 
to  be  or  stand;  consequently,  where  the 
plaintiff  sustained  injuries  in  attempting  to 
board  a  passenger  car  of  the  defendant  rail- 
way company,  by  falling  over  the  unprotected 
end  of  the  platform,  the  night  being  dark 
and  the  platform  badly  lighted,  without  any 
carelessness  or  contributory  negligence  on 
her  part : — Held,  by  Stuart,  J.,  that  the  com- 
pany were  liiLble  for  negligence  in  not  having 
the  platform  in  a  reasonably  safe  condition; 
and  »emble,  that  it  made  no  difference 
whether  the  platform  were  well  lighted  or 
not.  —  Circumstances  to  be  considered  in 
estimating  damages  for  personal  injuries, 
etc.,  discussed. — Per  curiam — ^While  an  act 
or  a  circumstance  under  ordinary  conditions 
may  not  constitute  negligence,  under  other 
circumstances  or  in  other  conditions  it  may 
amount  to  negligence,  or  in  other  words 
that  there  may  be  negligence  in  the  com- 
bination.— Held,  therefore,  that  the  combin- 
ation of  circumstances  in  this  case,  namely, 
a  long  night  train  drawn  up  at  a  short  plat- 
form inadequately  lighted,  so  that  passen- 
gers attempting  (o  board  the  train  were  not 
free  from  danger  of  accident,  constituted 
actionable  negligence  on  the  part  of  the 
railway  company.  8toan  v.  Can.  North.  Rw. 
Co.,  1  Alta.  li.  R.  427.  8  W.  li.  R.  662,  9 
W.  L.  R.  275. 

Wbat  is  persoaal  Inssas^ — Liability 
for — Contract?! — The  plaintiff  was  one  of 
fifty-four  Chinamen  travelling  over  the  de- 
fendants' railway  on  one  ticket  purchased 
on  their  behalf  by  an  employment  agent, 
who  received  the  price  of  his  passage  from 
each  of  the  Chinamen,  out '  of  the  wages 
earned  by  him  after  reaching  his  destination. 
The  plaintiff's  baggage,  consisting  of  personal 
effects  and  bedding,  was  destroyed  by  the 
burning  of  the  baggage  car,  the  cause  of 
the  fire  beins:  unknown : — Held,  that  the  con- 
tract was  with  each  Chinaman,  to  carry  him 
and  his  baggage  safely,  and  that  the  de- 
fendants were  liable  in  damages. — Held,  also* 
that  the  defendants,  having  accepted  the 
bedding  as  personal  baggage,  were  liable  for 
it  as  such;  and  semble,  that  it  would  have 
been  held  under  the  circumstances  to  be  per- 
sonal  baggage,  even  without  such  acceptance. 
Chan  Dy  Chea  v.  Alberta  Rto,  d  Irrigation 
Co.,  6  Terr.  L.  R.  175.  1  W.  L.  R.  371. 


18.  Railway  Committee  or  Pbivt  Council. 

Order  of — Junction  of  electric  railway 
with  Canadian  Pacific  Railway  —  Laying 
sioitch  on  highway — Power  to  authorise  — 
Empropriation  of  right  of  way — Injunction — 
Ef^orcement  of  agreement,] — The  defendants 
were  a  company  incoiporated  under  statutes 
of  the  Province  of  Ontario,  operating  an 
electric  railway  upon  Yonge  street  between 
the  town  of  Newmarket  and  the  city  of 
Toronto,  with  its  southern  terminus  in  the 
northern  part  of  the  city,  a  few  yards  north 


of  the  Canadian  Pacific  Railway  lines.  By 
order  of  the  23rd  November,  1899,  the  Rail- 
way Committee  of  the  Privy  Council  of 
Canada,  reciting  the  consent  of  counsel  on 
behalf  of  the  corporation  of  the  city  of 
Toronto,  approved  of  the  defendants  con- 
necting their  tracks  with  the  tracks  of  the 
Canadian  Pacific  Railway  by  means  of  a 
switch,  as  shewn  on  a  plan  annexed  to  the 
order,  and  on  the  conditions  imposed  by  the 
order: — Held,  that  the  defendants  had  not 
the  right,  without  the  authority  or  consent 
of  the  city  corporation,  to  occupy  or  expro- 
priate or  otherwise  to  force  their  way  over 
a  part  of  Yonge  street  within  the  limits  of 
the  city  so  as  to  enter  the  lands  of  the  Cana- 
dian Pacific  Railway  Company  and  make  the 
proposed  junction.  The  order  of  the  Rail- 
way Committee  was  to  be  regarded  as  deal- 
ing only  with  the  mode  of  junction  or  union, 
and  not  as  expropriating  or  professing  to 
expropriate  a  right  of  way  over  the  high- 
way. And  the  consent  of  counsel  for  the 
city  corporation,  when  before  the  Railway 
Committee,  was  to  be  viewed  in  the  same 
way.  Section  173  of  the  Railway  Act  of 
Canada  does  not  give  the  Railway  Com- 
mittee power  to  expropriate  land  or  to  deal 
with  the  right  of  property.  The  protection 
of  the  crossing  or  junction  is  the  object  of 
the  committee,  which  has  to  approve  of  the 
place  and  mode  thereof,  and  which  is  not 
concerned,  so  far  as  this  section  applies, 
with  how  the  railways  arrive  at  the  point 
of  union: — Held,  also,  that  the  defendants 
had  not,  b^  virtue  of  any  statute  or  agree- 
ment, viewing  their  road  as  a  mere  street 
railway,  the  right  to  expropriate  the  right 
of  way;  and  even  if  their  road  was  a  rail- 
way within  the  meaning  of  the  Railway  Act, 
s.  183  was  not  applicable,  for  the  proposition 
here  was  not  to  carry  the  tracks  "along  an 
existing  highway,"  and  they  could  not  avail 
themselves  of  s.  187,  for  the  provisions  of 
law  applicable  to  the  taking  of  land  by  the 
company  had  not  been  complied  with.  The 
plaintiffs  were  therefore  entitled,  without  de- 
rogation of  the  order  of  the  Railway  Com- 
mittee, to  an  injunction  restraining  the  de- 
fendants from  effecting  the  proposed  junction 
by  the  method  shewn  on  the  plan.  By  an 
agreement  made  between  the  plaintiffs  and 
defendants  in  1891,  the  defendants  agreed 
and  undertook  that  upon  receiving  at  any 
time  twenty-four  hours'  notice  from  the  plain' 
tiffs'  engineer  they  would  cease  running 
their  cars  by  electricity  on  the  portion  of 
Yonge  street  within  the  city  limits: — Held, 
that,  nothing  having  occurred  to  operate  as 
a  waiver  by  the  plaintiffs  of  this  term  of 
the  agreement,  and  the  engineer's  notice  hav- 
ing been  given  on  the  14th  November,  1899, 
the  plaintiffs  were  entitled  to  an  injunction 
restraining  the  defendants  from  propelling 
their  cars  by  electricity  within  the  limits  of 
the  city.  Toronto  v.  Metropolitan  Rw,  Co., 
20  O.  L.  T.  40,  31  O.  R.  367. 

Order  of — Rule  of  Exchequer  Court  — 
Condition — Ew  parte  order.] — By  s.  29  of 
the  Railway  Act,  51  V.  c.  17,  the  Ehcchequer 
Court  is  empowered  to  make  an  order  of 
the  Railway  Committee  of  the  Privy  Coun- 
cil a  rule  of  Court;  but  where  there  are 
proceedings  pending  in  another  Court  in 
which  the  rights  of  the  parties  under  the 
order  of  the  Railway  Committee  may  come 
in  question,  the  Exchequer  Court,  in  grant- 
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ing  the  rule,  may  suspend  the  execution 
until  further  direction. — ^28.  The  Court  re- 
fused to  make  the  order  of  the  Railway 
Committee  in  this  case  a  rule  of  Court  upon 
a  mere  em  parte  application,  and  required 
that  all  parties  interested  in  the  matter 
should  have  notice  of  the  same.  In  re  Metro- 
politan Rw,  Co.,  20  C.  L,  T.  274,  6  Ex.  C. 
R.  851. 

See  OoNSTiTTJTioNAi,  Law. 


19.  Service  of  Pbocess. 

Plmce  of  serrioe.]  —  Held,  that  in  an 
action  agrainst  the  Canadian  Pacific  Railway 
Company,  service  of  process  against  the  com- 
pany mu^t  be  effected  at  the  company's  office 
in  Vancouver  appointed  pursuant  to  44  V. 
c.  1,  s.  9,  following  a  former  unreported 
decision  in  1891  of  Hansen  y.  Can.  Pac,  Rto. 
Co.,  and  refusing  to  hear  subsequent  de- 
cisions of  the  Privy  Council  which  counsel 
alleged  in  effect  overruled  such  decision. 
Jordan  v.  McMillan,  21  C.  L.  T.  192,  8  B. 
C.  R.  27. 

Plaee  of  serrioe — Special  Act — General 
rules  —  Conflict.] — The  defendants  having 
pursuant  to  s.  9  of  sched.  A.  of  "An  Act 
respecting  the  Canadian  Pacific  Railway,"  44 
V.  c.  1  (D.),  appointed  their  office  at  Re- 
gina  as  the  place  where  service  of  process 
might  be  made  oh  them  in  respect  of  any 
cause  of  action  arising  within  the  North- 
west Territories,  a  service  of  process  effec- 
ted on  a  station  agent  of  the  defendants, 
pursuant  to  Rule  14  (3)  of  the  Judicature 
Ordinance,  was  held  bad.  because  s.  9  was 
special  legislation,  and  Rule  14  (3),  quoad 
the  defendants,  was  overridden  by  it.  Lam- 
ont  V.  Can.  Pac.  Rw.  Co,,  21  C.  L.  T.  262, 
5  Terr.   L.   R.   60. 


20.  Toixs. 

GoTemor-Gemeral  —  Penalty  —  Pas- 
senger.]— The  fact  that  a  railway  company 
have  not  had  their  tolls  approved  by  the 
Governor-General  under  51  V.  c.  29,  s.  227, 
does  not  in  itself  entitle  a  passenger  who 
has  paid  such  tolls  to  recover  three  times 
the  amount  under  s.  290  of  that  Act.  in  the 
absence  of  evidence  that  the  fares  charged 
were  unreasonable  or  excessive ;  nor  is  such 
passenger  entitled  to  recover  back  the  amount 
so  paid  by  him  as  paid  under  a  mistake  of 
fact,  where  it  is  such  as  in  equity  and  con- 
science he  ought  to  have  paid.  Lees  v.  Ot- 
tawa and  Kew  York  Rto.  Co.,  20  C.  L.  T. 
117,  31  O.  R.  567. 

Grmnd  Tnuik  Railway  of  Canada — 

Passenger  tolls — Third-class  fares  —  Con- 
struction of  statutes — Repeal— Amendment 
by  subsequent  railway  legislation.]  —  The 
legislation  by  the  late  province  of  Canada 
and  the  Parliament  of  Canada  since  the 
enactment  of  s.  3  of  the  statute  of  Canada 
16  v.  c  37,  in  1852,  has  not  expressly  or 
by  implication  repealed  the  provisions  of 
that  section  requiring  third-class  passenger 
carriages  to  be  run  every  day  upon  the  line 
of   the   Grand   Trunk*  Railway   of   Canada, 


between  Toronto  and  Montreal,  on  whidi  the 
fare  or  charge  for  each  third-claBS  passenger 
shall  not  exceed  one  penny  currency  for 
each  mile  travelled. — ^Decision  of  the  Board 
of  Railway  Commissioners  for  Canada 
affirmed.  Orand  Trunk  Rw.  Co,  ▼.  Robert- 
son, 39  S.  C.  R.  506. 

Tolls — ^Rate  not  approved — Rate  fixed  by 
predecessor  in  title — Payment  under  protest 
— Set-off — Counterclaim.  Rodgert  v.  MUm- 
die  Coal  Co.,  2  E.  L.  R.  480. 


21.  Miscelulnbous  Caseb. 

Oomtraot — Breach  —  Controllable  freii^t 
— Supply  of  cars.  Michigan  Central  R,  R. 
Co,  V.  Lake  Erie  d  Detroit  River  Rw.  Co,. 
5  O.  W.  R.  608. 

Oomtraot — Physician  —  Servicer  to  per- 
sons injured  in  accident — Auth<mtp  of  ser- 
vant of  company.] — Where  a  person  has  been 
injured  by  a  railway  accident,  the  highest 
official  of  the  company  on  the  ground  has 
authority  to  bind  the  company  for  the  cost 
of  such  medical  services  and  attendance  as 
may  be  immediately  requisite.  And  where 
the  facts  were  reported  by  such  official  to 
the  company  immediately,  and  no  disavowal 
or  counter  order  was  sent  to  the  physician 
engaged  until  7  weeks  later,  the  company 
were  held  responsible  to  the  physician  en- 
gaged for  the  value  of  his  medical  attendance 
and  services  during  this  period.  Oaudreom 
y,  Canada  Atlantic  Rw.  Co.,  24  Que.  S.  0. 
337. 

OoAtraot  with  towasUp  —  Bom 

— Conditions — Fulfilment — Question  as 
Judgment  for  amount  of  bonuses  unpuid.} — 
Plaintiff  railway  company  applied  for  assist- 
ance to  defendant  township,  which  agreed  to 
pay  115,000,  25  per  cent  on  the  completion 
of  the  surveys  and  the  completion  of  the  pof- 
chase  or  other  acquisition  of  the  necessaiy 
right-of-way,  therefor,  and  the  balance  or  tlM 
remaining  75  per  cent,  upon  the  completion  of 
the  construction  of  the  railway,  apon  the 
condition  that  the  construction  of  the  railway 
should  be  completed  on  or  before  the  1st  day 
of  July,  1908.— Riddell,  J.,  held,  that  the 
railway  was  completed  and  in  good  mnning 
order  and  in  operation  on  July  1st,  1906; 
that  the  township  had  agreed  to  pay  $15,000 ; 
that  they  had  paid  $12,996.30;  that  plaintilEi* 
claim  to  the  balance,  $2,003.61,  dionld  be 
allowed  and  judgment  entered  for  the  same 
with  interest  and  costs.  8t,  Mary's  d  We$P 
em  Ont.  Rw,  Co,  Y,  West  Zorra  (1910),  17 
O.  W.  R.  957,  2  O.  W.  N.  466. 

Conviotion  for  obstraottus  oflloer  — 

RaUway  Act,  1903,  s.  291— Premises  of  oomr 
jpany — Dedication  of  highway  —  Expropri&' 
tion — Restricted  use.] — ^Any  person  who  ob- 
structs or  impedes  an  officer  of  a  railway 
company  in  the  execution  of  his  duty  upon 
any  of  the  premises  of  the  company,  is  liable 
to  fine  or  imprisonment  under  s.  291  of  the 
Dominion  Railway  Act,  1903. — 2.  The  mere 
indication  of  a  strip  of  land  as  a  street,  on  a 
plan  made  by  the  city  of  Montreal  and  con- 
firmed by  the  Superior  Court  under  37  V. 
c  51,  8.  171  (Q.),  when  not  followed  bf 
expropriation  proceedings,  does  not  affect  the 
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rights  of  the  owner  in  it  nor  make  it  a  public 
thoroughfare. — 3.  The  restricted  use  as  a 
street  of  a  strip  of  land  allowed  the  public 
by  the  private  owner,  the  restriction  consist- 
ing for  a  period  in  gates  closed  at  both  ends 
at  certain  hours  each  day,  after  which  they 
were  removed  and  replaced  by  sign-boards 
marked  "  Private,  no  thoroughfare,"  does  not 
amount  to  dedication.  The  owner's  title  to 
the  property  is  not  affected  thereby,  and 
when  such  owner  is  a  railway  company,  the 
land  continues  to  form  part  of  its  premises 
within  the  meaning  of  s.  291  of  the  Railway 
Act,  1903.  Re9  v.  Leclaire,  15  Que.  K.  B. 
214. 

Dauages  "nuitalaed  by  reason  of 
the  railway  " — Timber  cut  for  construction 
— Trespass  —  Limitation  of  actions — Plans 
not  filed.} — ^The  defendants  the  railway  com- 
mission were  incorporated  by  2  Edw.  VII. 
c  9  (O.),  which  provides,  by  s.  8,  that  they 
shall  have  in  respect^  of  the  railway  all  the 
powers,  rights,  remedies,  and  immunities  con- 
ferred upon  any  railway  company  by  the  Rail- 
way Act  of  Ontario.  The  latter  Act,  R.  S. 
O.  1897  c.  207,  s.  ^  provides  that  "all  ac- 
tions for  indemnity  for  damages  or  injury 
sustained  by  reason  of  the  railway,  shall  be 
instituted  within  six  months  next  after  the 
time  of  the  supposed  damage  sustained." 
The  defendants  (the  railway  commission  and 
a  contractor  under  them),  before  the  filing 
of  the  plans  of  the  railway,  and  in  the  course 
of  constructing  it,  entered  upon  the  timber 
limits  of  the  plaintiffs  and  cut  timber  for 
construction  puri)Oses.  These  acts  ceased 
much  more  than  six  months  before  the  com- 
mencement of  this  action,  brought  to  recover 
damages  for  the  trespass  and  for  the  value 
of  the  timber: — Held,  following  McArthur 
V.  Northern  d  Pacific  Junction  Rw,  Co,,  15 
O.  R.  733,  17  A.  R.  86,  that  the  plaintiffs' 
claim  was  for  damages  sustained  by  reason 
of  the  railway,  and  was  barred  by  the  statute ; 
afid  it  made  no  difference  that  the  commis- 
sion had  not  filed  the  plans  of  their  railway 
or  taken  the  necessary  steps  to  compensate 
those  whose  lands  or  interests  they  entered 
upon  or  affected. — Judgment  of  Riddell,  J., 
10  O.  W.  R.  115,  affirmed.  Lumsden  v. 
Temiskaming  d  Northern  Ontario  Rw,  Com- 
mission,  15  O.  L.  R.  469,  11  O.  W.  R.  78. 

IMtoliee  and  drains — Increase  of  servi- 
tude — Railway  under  Dominion  jurisdiction — 
Blocking  outlet  of  drain — Damages — Railway 
Commission.] — ^Lands  of  railways  under  the 
jurisdiction  of  the  Parliament  of  Canada  are 
subject,  in  the  province  of  Quebec,  to  Art. 
501  of  the  Civil  Code ;  and  especially  are  the 
lands  of  tne  Grand  Trunk  Railway  Company 
bound  to  receive  the  flow  of  water  from  the 
higher  adjoining  lands.  A  ditch  de  Unge  be- 
tween higher  lands  of  two  proprietors,  neces- 
sitated by  the  ordinary  needs  of  good  hus- 
bandry, is  not  an  addition  to  the  servitude  for 
the  flow  of  water,  although  this  ditch  receives 
the  water  from  the  lands  of  the  two  proprie- 
tors, and  brings  it  to  the  boundary  of  the 
lower  land  of  the  railway.  If  the  railway 
company  block  this  ditch  at  its  entrance  upon 
their  lands,  they  will  be  liable  in  damages 
and  will  be  ordered  to  remove  the  obstruction 
and  receive  the  waters  brought  by  the  ditch. 
Where  the  company  have  constructed  a  ditch 
on  each  side  of  their  road  without  sufficient 
fall  so  that  the  water  remains  stagnant  in 
them,  making  the  adjoining  lands  wet  and  in- 


juring the  crops  on  them,  the  company  will 
be  liable  in  damages  to  the  adjoining  owners 
and  will  be  ordered  to  pay  them.  The  Rail- 
way Commission  of  Canada  alone,  and  not 
the  Superior  Court,  has  power  to  order  the 
railway  company  to  construct  the  necessary 
works  to  carry  away  the  water  it  is  bound  to 
receive  and  to  give  greater  fall  to  its  ditches. 
The  first  part  of  s.  196  of  the  Dominion  Rail- 
way Act  (3  Edw.  VII.  c.  58)  does  not  ap- 
ply to  railways  actually  built  at  the  time  of 
the  passing  of  this  Act,  and  the  second  part 
only  applies  to  the  Railway  Commission. 
Langlois  Y.  Grand  Trunk  Rw.  Co.,  26  Que. 
S.  O.  511. 

Dominion  undertaking  —  Mechanics* 
liens — ^Provincial  Act — ^Application  of — Con- 
stitutional law.  Crawford  v.  Tilden,  8  O.  W. 
R.  548. 

GoTemment  railway  —  Dominion  Sta- 
tutes 1908,  c.  SI — Construction  —  Fire — 
Negligence— Liability.] — ^Appeal  to  Supreme 
Court  of  Canada  from  judgment  allowed. 
Leger  v.  Rew,  8  E.  L.  R.  84. 

I«oan  of  money  to  railway  oompany 

— Bill  of  exchange — Irregular  acceptance — 
Ratification — Ijiability — Officer  of  company 
— ^Accepting  bill  —  Personal  liability — Sta- 
tute of  limitations.  Nickle  v.  Kingston  d 
Pembroke  Ruf.  Co,,  6  O.  W.  R.  51. 

Motion   to   restrain   pending   aotion 

— Grounds  for  refusal.]  —  In  proceedings 
taken  to  confirm  a  scheme  of  arrangement, 
filed  by  a  railway  company  under  the  pro- 
visions of  s.  285  of  the  RaOway  Act,  1903, 
an  application  was  made  on  behalf  of  the 
railway  company  for  an  order  to  restrain 
further  proceedings  in  an  action  against 
such  company  begun  in  the  Superior  Court 
for  the  District  of  Montreal,  by  certain 
creditors,  before  the  filing  of  the  scheme  of 
arrangement,  but  which  had  not  proceeded  to 
judgment. : — Held,  that,  as  there  was  real 
and  substantial  issues  to  be  tried  out  be- 
tween the  parties  in  the  action  pending  in 
the  Superior  Court,  the  same  ought  to  be 
allowed  to  proceed  pending  the  maturing  of 
the  scheme  of  arrangement.  In  Re  Cam- 
brian Railway  Company's  Scheme,  L.  R.  3 
Ch.  280,  n.  1,  referred  to.  In  re  Atlantic 
d  Lake  Superior  Rw,  Co,,  25  C.  L.  T.  83,  9 
Ex.  C.  A.  283. 

Hewf  onndland —  Railway — Telegraphs,^ 
— By  an  agreement  between  a  railway  com- 
pany and  a  telegraph  company,  the  railway 
granted  to  the  telegraph  company  the  ex- 
clusive right  for  a  term  of  years  to  enter 
upon  the  railway  company's  lands  and  to 
build,  erect,  maintain,  and  operate  upon  and 
along  those  lands  as  many  lines  of  tele- 
graph company's  business  as  that  company 
might  deem  necessary,  and  a  special  wire  for 
the  use  of  the  railway  company  for  use  in 
and  about  its  management.  By  a  subse- 
quent clause  the  railway  company  agreed 
not  to  pass  or  transmit  commercial  mes- 
sages over  their  special  wire  except  for  the 
benefit  and  account  of  the  telegraph  com- 
pany:— Held,  that  the  exclusive  right 
granted  to  the  telegraph  company  of  erect- 
ing and  working  the  telegraph  lines  did  not 
exclude  the  right  of  the  railway  company  to 
erect  and  work  telegraph  lines  on  its  own 
property   for   the    purposes    of   its    railway 
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buBinees.        Reid    "Nfld,    Co.    v.    Anglo-Am, 
Telegraph  Co.   (1910),  30  O.  L.  T.  817. 

ProTlaLcAAl  iaeorporattoA — Legislative 
authority  of  Dominion  —  Branch  fines  — 
Warrant  of  possession.] — ^The  raUway  com- 
pany was  incorporated  in  1896,  by  the  Pro- 
Tincial  Legislature,  one  of  the  powers  given 
it  being  to  build  branch  lines,  and  on  13  tb 
June,  1898,  by  an  Act  of  the  Dominion  Par- 
liament its  objects  were  declared  to  be 
works  for  the  general  advantage  of  Canada 
and  thereafter  to  be  subject  to  the  legislative 
authority  of  the  Dominion  Parliament  and 
to  the  provisions  of  the  Railway  Act: — 
Held,  on  an  application  for  a  warrant  of 
possession,  that  the  company's  power  to 
acquire  land  for  branch  lines  after  13th  June, 
1898,  must  be  exercised  in  accordance  with 
the  Dominion  Railway  Act  In  re  Colum- 
bia d  Western  Rw.  Co.,  8  B.  C.  R.  415. 

ProTlaieiAl  Tmilw«y  —  Dominion  sta- 
tutes— Work  for  the  general  advantage  of 
Canada  —  Construction  —  Reconciling  pro- 
visions— Procedure.] — ^An  Act  of  the  Par- 
liament of  Canada  that  declares  a  railway 
built  by  a  company  incorporated  by  an  Act 
of  a  provincial  legislature,  to  be  for  the 
advantage  of  Canada,  and  that  provides,  in 
one  section,  that  the  company  shall  con- 
tinue to  have  all  the  powers,  etc., 
conferred  on  it  by  the  Acts  of  the  provincial 
legislature  as  if  the  same  were  incorporated 
in  and  re-enacted  by  the  Act  of  Parliament, 
and,  in  another  section,  that  the  Railway 
Act  of  Canada  shall  apply  to  the  company 
as  if  the  latter  had  been  originally  incor- 
porated by  the  Parliament  of  Canada, 
means  that,  while  the  powers,  franchises, 
and  liabilities  under  the  provincial  Acts 
remain  as  they  were,  matters  of  procedure 
relating  to  the  same,  such  as  the  manner  of 
making  calls  on  stock  from  the  shareholders, 
are  governed  by  the  provisions  of  the  Rail- 
way Act  of  Canada.  McQihbon  v.  Arm- 
strong, 29  Que.  S.  C,  289;  Armstrong  v. 
McQihhon,  15  Que.  K.  B.  345. 

Rail^nray  and  Coal  Company  —  Bill 
filed  by  directors  for  an  accounting — De- 
murrer— Rights  of  parties — 1  Edw.  VII. 
(N.B.),  c.  12— Authorisation  of  bonds  and 
debentures— 1  Edw.  VII.  (N.B.),  c  77— 
5  Edw.  VII.  (N.B.).  c.  16  —  Demurrer 
allowed  with  costs.  Pugsley  V.  y.  B.  Coal 
d  Rw.  Co.   (1910),  8  E.  L.  R.  579. 

Heoeiver  —  Appointment  of  —  Jurisdic- 
tion —  Legislation.] — The  High  Court  of 
Justice,  at  the  instance  of  a  creditor  of  a 
railway  company,  has  power  to  appoint  a 
receiver,  both  where  the  company,  being 
situate  within  the  province,  is  under  pro- 
vincial legislative  jurisdiction,  and  where  it 
is  under  federal  legislative  jurisdiction,  if 
there  is  no  federal  legislation  providing 
otherwise.  WHe  v.  Bruce  Mines  Rw.  Co., 
11  O.  L.  R  200,  7  O.  W.  R.  157. 

RooeWer  —  Sale  —  4  &  5  E3dw.  VII.  c. 
158— Reference  to  registrar  to  inquire  and 
report  as  to  creditors'  claims — Distribution 
of  moneys — Appeal  from  registrar's  report 
— Judicial  sale — Amalgamation  of  railways 
—  Validity — New  stock  issue — Bona  fide 
holders — Vendor's  lien — ^Allotment  of  shares. 
Minister  of  Railways  and  Canals  for  Can- 
ada v.  Quebec  Southern  Rw.  Co.  d  South 
Shore  Rw.  Co.,  6  B.  L.  R.  1. 


HeoeiTer  and  manager  — *  LiahiUip  for 

deficit  arising  during  management — DefauH 
— Reasonable  care,] — Held,  that  the  law  re- 
quires of  a  receiver  and  manager  the  same 
degree  of  diligence  that  a  man  of  ordinary 
prudence  would  exercise  in  the  manasemoit 
of  his  own  affairs. — Held,  per  Sifton,  C.J., 
and  Harvey,  J.,  Wetmore  and  Prendergast, 
JJ.,  dissentiente,  that  as  it  appeared  upon 
the  facts  that  the  receiver  and  manager  had 
exercised  such  supervision  over  the  bustnem 
as  was  possible  for  one  in  his  position,  he 
should  not  be  held  responsible  for  the  de6cit 
which  had  occurred  under  his  manaflrement. 
The  Court  being  equally  divided,  judgment 
of  Newlands,  J.,  affirmed.  Reversed  36  S. 
C.  R.  647.  Plisson  v.  Diemert  (1905),  6 
Terr.  L.  R.  160. 

Siding  —   Undertaking  in  mitigation   of 
damages   in   prior   suit — Right   of   suppUoni 
to  maintain  action.] — In  certain   expropria- 
tion proceedings  between  the  Crown  and  the 
suppliant's  predecessor  in  tiUe  the  Crown,  in 
mitigation   of  damages   to  lands    not    taken, 
filed  an  undertaking  to  lay  down  and  main- 
tain a  railway  track  or  siding  in  front  of, 
or  adjoining,  said  lands  and   to  pennit   the 
then    owner,    "  his    heirs,    executors,    admin- 
istrators, assigns   (and  the  owner  or  ownexB 
for  the  time  being  of  the  said  land  and  prem- 
ises or  any  part  thereof  and  each  of  them) 
"  to  use  the  same  for  the  purposes  of  any 
lawful  business  to  be  carried  on  or  done  on 
the   said   lands  or   premises."     By  order   of 
Court    the    suppliant's    predecessor    in    title 
was  declared  to  be  entitled  to  the  ezecntion 
of  such  undertaking.     The  undertaking  was 
given  in  1907.  and  at  that  time  the  lands  in 
question   were  not  being  used   for  any   par- 
ticular purpose.    The  Crown  in  execation  of 
its    undertaking    sulraequently    laid   down    a 
siding  in  front  of  or  adjoining  the  said  lands. 
There  was,  however,  a  retaining  wall  between 
the  siding  and  such  lands,  and  the  O^wn  in- 
formed the  solicitor  of  the  suppliant  on  the 
5th  October,   1909.   that  "at  any  time   yon 
may  desire,  we  are  prepared  to  open  a  way 
through    this    retaining   wall   so   as    to   give 
access  to  the  siding  in  order  that  you  may 
conduct   your  business   in    the   manner   con- 
templated in  the  order  of  the  0>nrt ;  **  but. 
although   the   suppliant  presented   his   claim 
for   damages   on   the  basis   that   the   Crown 
had  not  given  him  a  siding  suitable  for  carry- 
ing on  a  corn-meal  milling  business,  at  the 
time  of  the  institution   of  the  present  pro- 
ceedings nothing  had  been  done  to  utilise  the 
property  for  any  particular  business. — Held* 
that   upon    the   facts   the   Crown    had   fnlly 
complied  with  the  terms  of  the  nndertaklnf 
mentioned,   and   that  the  suppliant  had  not 
made  out  a   claim   for  damages.  —   Quart, 
whether  the  suppliant  had  any  right  to  take 
proceedings  to  compel   the  execution   of  the 
undertaking  by  the  Crown  until  the  property 
was  occupied  for  the  purposes  of  some  par- 
ticular business? — 2.  Whether  the  suppliant 
would  have  any  right  to  enforce  a  claim  for 
damages  in  view  of  the  fact  that  he  had  no 
assignment  of  any  such  claim  from  his  pre- 
decessor in  title?     Hart  y.  Reg   (1910).  IS 
Ex.  C.  R.  133. 


^, 
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pon  a  motion  made  by  the  plaintifl^  pur- 
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snant  to  leave  given  in  the  judgment  reported 
in  1  O.  L.  R.  480,  21  0.  L.  T.  226,  for  leave 
to  amend  by  claiming  a  remedy  against  the 
defendants  by  virtue  of  the  prohibition  con- 
tained in  8.  37  of  45  V.  c.  67  (0.)»  provid- 
ing that  "  the  workshops  now  existing  at 
the  town  of  Whitby,  on  the  Whitby  section, 
ehall  not  be  removed  by  the  consolidated 
company  (the  Midland  Railway  Company  of 
C3anada)  without  the  consent  of  the  council 
of  the  corporation  of  the  said  town:" — Held, 
that  this  section  imposed  an  obligation  upon 
the  Midland  Railway  Company  of  Canada 
for  the  benefit  of  the  plaintiffs,  who  were' 
entitled  to  maintain  an  action  thereon  in 
their  own  name;  and  by  virtue  of  56  V.  c. 
47  (D.),  amalgamating  the  Midland  Com- 
pany with  the  defendants,  and  cl.  3  of  the 
agreement  in  the  schedule  to  that  Act,  the 
plaintiffs  could  maintain  an  action  against 
the  defendants  for  damages  for  any  breach  of 
the  obligation  committed  by  the  Midland 
Company  before  the  amalgamation  or  by  the 
defendants  since  amalgamation ;  and  the 
plaintiffs  should  be  allowed  to  amend  and 
to  have  judgment  for  such  damages  as 
they  were  entitled  to: — Held,  also,  that 
**the  ^  workshops  now  existing"  meant  the 
buildings  used  as  workshops ;  and  damages 
could  not  be  assessed  on  the  basis  of  the 
prohibition  being  against  the  shutting  down 
of  or  reducing  the  extent  of  the  work  carried 
on  in  the  workshops.  Whitby  y.  Grand 
Trunk  Rtc.  Co.,  22  C.  L.  T.  173,  3  O.  L.  R. 
536,  1  O.  W.  R.  292. 

Telegrapli  oompanj — Contract  hettoeen 
— Breach — Construction,] — In  1888  the  plain- 
tiffs leased  the  defendants'  predecessors,  a 
special  telegraph  wire  for  27^  years,  to  be 
used  in  connection  with  the  management, 
operation  and  control  of  their  railway  lines 
then  constructed.  Later  the  railway  became 
the  property  of  the  defendants,  who  operate 
several  other  businesses  and  have  extended 
lines  of  railways.  The  defendants  used  the 
special  line  for  all  sorts  of  messages  pertain- 
ing to  their  general  business  and  refused  to 
account  to  the  plaintiffs  for  any  such  un- 
authorized messages. — Privy  Council  held, 
C.  R.  [1908]  A.  C.  386,  that  the  defendants 
were  bound  to  account  to  the  plaintiffs  for 
the  messages  transmitted  by  them  through 
the  special  wire,  which  did  not  relate  to  the 
management,  operation  or  control  of  the  rail- 
way lines  existing  in  1888.  Judgment  of 
Supreme  Court  of  Newfoundland  affirmed. — 
Defendants  thereupon  constructed  a  tele- 
irraph  line  of  their  own  along  their  line  of 
railway,  and  plaintiffs  claimed  that  they  had 
the  exclusive  right  to  erect  and  work  lines 
of  telegraph  on  defendants'  property  upon 
famishing  defendants  the  use  of  said  special 
wire. — Privy  Council  held,  that  the  tele- 
graph company's  exclusive  right  to  erect  for 
its  own  business,  did  not  prevent  the  railway 
company  from  erecting  and  working  tele- 
graph lines  on  its  own  property  for  the  pur- 
poses of  its  railway  business.  Judgment  of 
Supreme  Court  of  Newfoundland  reversed. 
Reid  d  Nfld.  Co,  v.  Anglo-Am,  Tel,  Co„ 
O.  R..  [1910]  A.  C.  234. 

Trespass  —  Railway  Act,  1888,  m.  90, 
92f  146 — Running  trial  line — Damages  from 
exercise  of  statutory  powers — Unnecessary 
damage  —  Right  of  action  —  New  trial  — 
Nonsuit — Appeal.] — If    damages    are    occa- 


sioned to  a  land-owner  by  the  exercise  of 
the  powers  conferred  on  a  railway  company 
by  the  Railway  Act,  and  there  is  no  negli- 
gence in  the  mode  of  exercising  such  powers, 
the  person  injuriously  affected  is  limited  to 
the  provisions  of  the  Act  for  compensation: 
Roy  VL  Canadian  Pacifio  Rw,  Co.,  [1902] 
A.  C.  220,  and  Bennett  y.  Orand  Trunk  Rw, 
Co.,  2  O.  L.  R.  425.  But,  if  there  is  negli- 
gence in  such  exercise  of  statutory  powers, 
or  if  damages  are  unnecessarily  inflicted, 
then  an  action  will  lie,  and  the  complainant 
is  not  limited  to  the  remedy  given  by  the 
arbitration  clauses  of  the  Act. — ^The  plain- 
tifTs  claim  was  for  damages  for  cutting 
down  trees  in  his  grove,  through  which  the 
defendants  were  making  a  survey  for  a  trial 
line  for  a  proposed  branch  of  their  railway, 
but  the  possibility  of  running  the  trial  line 
through  the  grove  without  cutting  down  the 
trees  by  making  a  rectangular  detour  around 
it  was  not  raised  at  the  trial,  and  the  trial 
Judge  did  not  pass  upon  it: — Held,  that 
the  plaintiff,  who  had  been  nonsuited  at  the 
trial,  was  entitled  to  a  new  trial  to  deter- 
mine whether  the  line  could  not  have  been 
run  in  the  manner  suggested.  Barrett  ▼. 
Canadian  Paoifio  Rw,  Co,,  3  W.  L.  R.  132, 
16  Man.  L.  R.  549.-— At  the  new  trial 
ordered  in  the  foregoing  case,  the  Count? 
Court  Judge  again  nonsuited  the  plaintift 
who  appealed  to  the  Court  of  Appeal: — 
Held,  that  the  evidence  shewed  that  it  was 
unnecessary  to  cut  down  the  trees  for  the 
purpose  of  running  the  required  trial  line, 
and  that  the  plaintiff  was  entitled  to  recover 
in  the  action,  and  that  judgment  should  be 
entered  for  him  for  $250  damages  and  costs 
of  both  trials  and  both  appeals.  Barrett  Y, 
Can,  Pac.  Rw.  Co.,  16  Man.  L.  R.  658. 

UndortaUns  'or  soBeral  adTaata|Be 
of  Canada — Junction  or  crossing — Prownr 
cial  railway — Connection  by  means  of  inde- 
pendent branch — Railway  Act  —  Construe- 
tion.]-— The  Canadian  Pacific  Railway,  the 
Great  Northern  Railway,  the  railway  owned 
by  the  Quebec  Railway,  Lighting,  and  Motor 
Power  Company,  all  three  being  railways 
which  are  undertakings  for  the  general  ad- 
vantage of  Canada  and  under  the  control  of 
Parliament,  and  the  Quebec  and  Lake  St 
John  Railway,  the  latter  being  an  under- 
taking purely  provincial  and  under  the  con- 
trol of  the  Quebec  Legislature,  all  four 
enter  the  dty  of  Quebec;  and  the  harbour 
commission  of  Quebec,  which  is  under  the 
control  of  parliament,  in  order  to  facilitate 
these  four  railways  in  obtaining  access  to 
the  pier  Louise,  constructed  upon  their  owa 
property  a  branch  line  of  about  300  feet, 
which  in  no  way  entered  into  the  system  of 
these  four  railways,  but  by  means  of  which 
the  trains  of  the  Quebec  and  Lake  St  John 
Railway  could  pass  upon  tiie  Canadian 
Pacific  Railway  and  vice  versa: — Held,  that 
that  did  not  constitute  on  the  part  of  the 
Quebec  and  Lak«  St  John  Railway,  a 
junction  with  the  Canadian  Pacific  Railway, 
nor  a  crossing  in  the  sense  of  s.  306  of  the 
Railway  Act  of  Canada,  1888,  so  as  to 
render  the  Quebec  and  Lake  St.  John  Rail- 
way an  undertaking  for  the  general  advant- 
age of  Canada,  and  to  place  it  under  the 
control  of  Parliament ;  the  junction  or  cross- 
ing spoken  of  in  s.  306  must  be  a  physical 
connection,  immediately  and  without  inter- 
mediary.— 2,  The  general  declaration  of  s. 
30(3   is   insufficient   to   render   railways   not 
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mentioned  9n  it  in  express  and  specific 
terms,  undertakings  for  the  general  adyant- 
age  of  Canada. — 3.  Reading  together  ss.  306 
and  177  of  the  same  Act,  s.  806  must  be 
interpreted  as  applying  solelj  to  a  branch 
line  of  railway  which  by  reason  of  a  Junc- 
tion becomes  part  of  the  system  of  one  of 
the  railways  enumerated  in  the  section,  and 
consequently  a  branch  line  of  one  of  the 
railways.  Oameau  v.  Quebec  d  Lake  Bt. 
John  Rio,  Co.,  12  Que.  K.  B.  205. 
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BEAL  PEOFEBTY  ACTS. 


Application  to  llle  seoond 
while  first  one  in  foree.] — ^The  pin  In  tiff 
held  a  tax  deed  made  by  the  defendants  of 
a  quarter  section  of  land  within  the  terri- 
torial limits  of  the  defendants'  municipalitT. 
The  defendants  claimed  title  under  a  Testing 
certificate  issued  by  themselves  to  themselTes* 
in  pursuance  of  a  tax  sale  held  subsequent 
to  that  through  which  the  plaintiff  claimed* 
and  applied  for  the  issue  of  a  certificate  of 
title  in  their  favour.  The  plaintiff  filed  a 
caveat  setting  up  title  under  his  tax  deed : — 
Held,  that  the  plaintiff's  application  for  leave 
to  file  a  new  caveat,  in  order  to  set  op  a 
recently  acquired  title,  must  be  refused  with 
costs.  Section  140  appeared  to  be  only  in- 
tended to  deal  with  what  may  or  niny  not 
be  done  after  a  caveat  shall  have  lapsed  or 
been  withdrawn  or  discharged.  The  fiist 
words  of  the  section,  "  after  a  caveat  shall 
have  elapsed  or  been  withdrawn  or  dis- 
charged, it  shall  not  be  lawful,"  etc,  contio] 
the  whole  section.  In  no  case  is  the  same 
party  to  be  allowed  to  have  in  force  more 
than  one  caveat  at  one  time,  and  when  his 
first  caveat  lapses  he  is  not  entitied  as  of 
right  to  file  another,  but  may  be  given  leaye 
by  a  Judge  to  do  so  The  power  of  a  Judge 
to  order  the  filing  of  a  new  caveat  arises 
only  after  the  first  one  has  lapsed  or  been 
withdrawn  or  discharged.  As  the  first  caveat 
was  still  in  force  there  was  no  power  to 
entertain  the  application.  AUowap  v.  Rurai 
Municipality  of  St.  Andrews,  24  C.  L.  T. 
248. 

Caveat  —  Charge  on  land  —  Validity  — 
lien  Notes  Act  —  Construction  of  s.  4. 
Smith  V.  American  AbeU  Engine  and 
Thresher  Co,  (Man.),  6  W.  L.  B.  S29. 

Caveat  —  Requirements  of  —  Section 
13S  of  Act  —  Non-compliance  toith  —  Die- 
missal  of  petition — Action  by  caveatees — 
Lis  pendens — Section  IJ^O  of  Act.l — A  plan, 
of  record  in  the  Winnipeg  land  tities  office, 
set  forth  a  subdivision  of  a  tract  of  land, 
including  parcels  numbered  1  to  9.  The 
caveators  agreed  to  buy  from  the  N.  I. 
company  parcels  5  and  9;  and  by  th^r 
caveat,  against  parcels  4  and  8,  claimed 
"an  estate  or  interest  as  purchasers  onder 
a  certain  agreement  for  sale,"  describing  it. 
Parcels  4  and  8  stood  in  the  name  of  the  CL 
T.  company,  the  caveatees.  By  the  petition 
of  the  caveators,  under  schedule  L.  to  the 
Real  Property  Act,  they  set  up  representa- 
tions made  to  them  by  M.,  who  was  allegied 
to  control  the  property,  personally  and  as  a 
member  of  the  N.  I.  company,  that  parcels 
4  and  8  were  set  apart  for  a  public  street; 
that  the  caveators  had  bought  on  the  faitk 
of  such  representation;  and  that  they  were 
entitied  to  a  way  of  necessity  over  parods 
4  and  8.     Section  133  of  the  Act  requires 
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that  the  caveat  shall  state  the  nature  of  the 
title,  estate,  interest,  or  lien  under  which 
the  daim  is  made: — Held,  that  the  caveat 
did  not  comply  with  the  requirements  of 
8.  133 ;  and  the  petition  should  be  dismissed. 
McArthur  v.  Olaas,  6  Man.  L.  R.  224,  fol- 
lowed.— Order  of  the  Referee  in  Chambers 
reversed. — ^As  tiie  matters  set  forth  in  the 
petition  were  distinct  from  the  claim  set  up 
in  the  caveat,  s.  140  of  the  Act  would  not 
affect  the  filing  of  a  certificate  of  Us  pendent 
in  respect  of  an  action  brought  by  the 
caveators  against  the  caveatees  to  enforce 
the  right  claimed  in  the  petition.  Re  0as8 
d  Canada  Traders  Ltd.  (1910),  15  W.  L. 
R.  194. 

CaTeator  out  of  Jurisdiction  —  Se- 
curity for  costs,]  —  In  May,  1893,  the 
caveatee  executed  a  mortgage  to  the  cavea- 
tor, which  was  registered  in  the  proper  land 
titles  office.  The  caveatee  afterwards  ap- 
plied for  a  certificate  of  title  under  the  Real 
Property  Act  of  the  land  mortgaged  and 
other  lands,  and  the  caveator  was  served 
with  notice  of  the  application.  He  there- 
ai>on  filed  a  caveat  and  a  petition  asking 
that  his  mortgage  might  be  declared  to  be  a 
subsisting  security  on  the  land  mortgaged 
for  the  sum  secured,  interest  and  costs.  The 
caveator  was  resident  out  of  the  jurisdic- 
tion, and  prima  facie  the  caveatee  was 
entitled  to  security  for  costs;  he  took  out  a 
prwcipe  order,  and  the  caveator  applied  to 
set  it  aside: — Held^  that  it  must  be  assumed 
that  the  district  registrar  had  good  reason 
for  causing  the  notice  of  the  application  to 
be  served  on  the  caveator,  and  it  could  not 
be  said  that  it  was  the  caveatee  who  had 
compelled  the  caveator  to  come  into  Court 
to  litigate.  The  caveator  was  the  actor  in 
the  proceedings  in  Court,  and,  as  he  resided 
out  of  the  jurisdiction,  he  was  subject  to  the 
general  rule  as  to  security  for  costs:  Apol- 
Unaris  Co.  v.  Wilson,  31  Ch.  D.  632.  In 
re  Lang  and  Smith,  22  C.  L.  T.  212. 

Petition  of  oaTcator — Objections  to  taw 
sale  —  Statement  of  —  Amendment.] — The 
caveator  filed  a  petition  under  schedule  L, 
Rule  1,  of  the  Real  Property  Act,  1  &  2 
Edw.  VII.  c.  43,  to  prevent  the  caveatees, 
tax  sale  purchasers,  from  getting  a  certificate 
of  title  applied  for  by  them ;  and,  after  setting 
out  the  nature  of  her  title  by  grant  from  the 
Crown,  alleged  that  the  caveatees  claimed 
title  to  the  same  land  under  certain  alleged 
sales  of  same  for  taxes,  and  that  the  said 
tax  sales  and  all  proceedings  connected  there- 
with under  which  the  caveatees  claimed  title 
were  illegal,  null,  and  void,  and  that  the 
caveatees  were  not  at  the  time  of  their  appli- 
cation the  owners  of  the  land:  —  Seld, 
without  deciding  whether  it  is  necessary  in 
such  a  petition  to  go  further  than  to  set 
forth  fully  the  title  of  the  caveator,  that,  as 
the  petitioner  had  set  out  the  claim  of  the 
caveatees  and  the  nature  of  it,  it  should  iJso 
have  shewn  in  what  particulars  the  title  of 
the  caveatees  was  defective  or  invalid,  and 
what  facts  were  relied  on  to  have  the  tax 
sales  declared  void^  and  prima  facie  to  dis- 
place the  adverse  claims  of  the  tax  pur- 
chasers. An  order  giving  leave  to  the  peti- 
tioner, within  a  limited  time,  and  upon 
payment  of  the  costs,  to  amend  the  petition 
as  she  might  be  advised  and  to  bring  it  on 
for  further  hearing  before  the  Referee,  and 


that  in  default  the  petition  should  be  dis- 
missed with  costs,  was  affirmed  with  costs. 
Iredale  v.  Mclntyre,  22  C.  L.  T.  330,  14 
Man.  L.  R.  199. 

Sale  of  land  —  Caveat  —  Sale  l^  ad- 
ministrators— Freehold  or  leasehold — ^Direc- 
tion that  action  be  brought  Re  Rowland 
d  Strathcona  (Man.),  5  W.  L.  R.  450. 

Transfer  —  Ewecutions  —  Priorities.] — 
While  the  Territories  Real  Property  Act  was 
in  force,  a  title  stood  as  follows:  5th  July, 
1887,  certificate  of  ownership  to  Canadian 
Pacific  Railway  Company;  12th  July,  1887, 
transfer,  J.  S.  to  L.  H.  R.,  filed  and  entered 
in  day  book;  31st  March,  1888.  transfer, 
Canadian  Pacific  Railway  Company  to  J.  S. 
registered,  and  certificate  of  ownership  issued 
to  J.  S.;  5th  February,  1891,  14th  April, 
1891,  13th  January,  1893,  executions.  King 
and  others  v.  J.  8.,  lodged  by  sheriff.  On 
19th  January,  1893,  L.  H.  R  applied  to  the 
registrar  to  issue  her  a  certificate  of  owner- 
ship upon  her  transfer  of  12th  July,  1887. 
The  registrar  was  ready  to  do  so,  but  pro- 
posed to  mark  the  certificate  as  being  subject 
to  the  several  above  mentioned  executions. 
On  a  reference  by  the  registrar  under  s.  114 : 
— Held,  that  in  view  of  ss.  34  and  65.  the 
registrar  had  no  right,  where  the  land  had 
been  brought  under  the  Act,  to  receive  a 
transfer  for  registration  executed  by  a  per- 
son other  than  the  certified  owner,  and  that 
therefore  the  filing  of  the  transfer,  prior  to 
the  lodgment  of  the  executions,  was  in- 
effective, and  that  therefore  the  registrar's 
view  was  correct.  In  re  Rivers  13  O.  L.  T. 
118,  1  Terr.  L.  R.  464. 

See  Rbgistbt  Laws. 
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ACT. 

See  LnoTATioN  of  Agtions — ^Mobtoaob. 


B£AI.  REPBESKENTATIVE. 

See  Devolution  of  Estates  Act, 


REASONABLE  AND   PBOBABIiE 

CAUSE. 

See  Malicious  Pbosbcution  and  Asbest. 


See  Contract  —  Insubance  —  Vendor  and 
Purchaser — ^Warehouse  Rececpts. 
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Aooovnts  —  Municipal  corporation  — 
Trustee  for  —  Discount  allowed  on  taxes — 
Interest  lost  hy  receiver  not  depositing  in 
bank  moneys  collected  —  liability— Oounter- 
claim  —  Costs.  Emerson  v.  Wright  (Man.), 
5  W.  L.  R.  365. 
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Aotlom  a^BUMmt  reoeiver  —  Leave  of 
€k>art    Morash  y.  Wade,  40  N.  S.  B.  622. 

Aotion  brought  by  reoelTer  in  bis 
ovm  name  —  Seizure  of  property  in  hands 
of  receiver  —  Injunction  —  Damages — Bank 
— Lien  —  Timber  —  Bank  Act  —  Practice 
— Ck)st8.     Craig  v.  Kinch,  10  O.  W.  R.  28. 

Action  by  annnitnnt  for  arrears  — 

Abandonment  of  land  by  donee  —  Long  vaca- 
tion —  Harvest  —  Collection  of  rents.]  — 
Pending  an  action  by  an  annuitant  to  recover 
the  arrears  of  his  life  annuity,  stipulated  for 
in  a  donation  inter  vivos  to  bis  son.  the 
donor  has  a  right,  on  the  abandonment  of  the 
land  by  the  defendant,  after  the  action  has 
been  commenced  and  during  the  long  vaca- 
tion, to  obtain  the  appointment  of  a  receiver 
to  take  care  of  the  property,  get  in  the 
harvest,  and  receive  the  rents.  Art.  1823 
is  not  limitative.  Hainse  v.  Pilote,  27  Que. 
S.  C.  71. 

Company  —  Person  indebted  to  —  Set- 
off —  Payments  —  Allowance  by  receiver  of 
company's  assets.  Indian  Trust  y.  Acadia 
Pulp  Co,,  Re  Ford,  40  N.  S.  R.  621, 

Oontraet  for  oonstmotion  of  vayins 

— Money  payable  to  judgment  debtor  under 
— Retentiofn  of  money  by  municipality  as 
security  for  repairs — Debitum  in  prcpsenti — 
Equitable  ewecution — Receiving  order — Form 
— Effect  of  on  third  parties — 9  Edto.  VI T, 
o.  ^8,  «.  25.]  —  Defendant  contractor  had 
earned  $1,300  under  a  contract  for  paving 
streets  in  Stratford.  Execution  creditors  de- 
sired to  attach  this  money.  The  municipality 
held  the  money  as  security  for  a  guaranty 
by  defendant  to  keep  said  pavement  in  repair 
during  a  specified  term.--rMiddleton,  J.,  held, 
17  O.  W.  R,.  9,  22  O.  L.  R.  36,  2  O.  W.  N. 
79,  that  the  money  was  not  a  debitum  in 
prwsenti  which  could  be  reached  by  ordinary 
process  of  attachment.  Order  granted  for  a 
receiver  to  receive  the  money  when  same 
may  become  payable  by  municipality.  Order 
to  conform  to  requirements  of  9  Edw.  VII. 
c  48,  s.  25.  —  Divisional  Court  reversed 
above  judgment  with  costs  in  appeal  and 
Court  below.  Manufacturers  Lumber  Co,  v. 
Pigeon  (1910),  17  O.  W.  R.  691,  2  O.  W.  N. 
341,  22  O.  L.  R.  378. 

Equitable  ezeontion  —  Claim  against 
Crown  —  Distribution  of  fund— Creditors' 
Relief  Act  —  Undertaking,] — The  plaintiff 
and  defendant  were  partners,  and  as  such 
had  a  claim  against  the  Crown  for  work 
done,  which  resulted  in  the  payment  of  a 
large  sum.  Subsequently  the  partnership 
made  a  further  claim  for  interest  on  the  sum 
paid,  which  was  rejected,  and  could  ^  not 
have  been  enforced  by  a  petition  of  right. 
The  Crown,  however,  without  admitting  any 
liability,  offered  a  sum  in  satisfaction  of  the 
claim  for  interest,  and  an  appropriation  was 
made  by  Parliament  to  enable  that  to  be 
done,  but  the  appropriation  lapsed.  A  Minis- 
ter of  the  Grown  afterwards  offered  to  pay 
the  defendant  half  the  amount  of  the  appro- 
priation, and  the  defendant  agreed  to  accept 
it.  Accordingly  a  sum  was  granted  by  Par- 
liament for  this  purpose,  and  by  an  order- 
in-conncil  authority  was  granted  to  pay  it 
to  the  defendant: — Held,  that  on  the  da'e 
of  the  order-in-council   there  existed  a  debt 


due  by  the  Crown  to  the  defendant,  arising 
out  of  contract,  and  recoverable  by  petition 
of  right. — Held,  also,  that  this  sum  could  be 
made  available  for  satisfaction  of  a  jadgmoit 
recovered  by  the  plaintiff  against  the  defend- 
ant. Willcock  V.  TerreU,  3  Ex.  D.  323,  and 
Manning  v.  MulUns,  [1898]  2  Ir.  R.  34,  t<A- 
lowed.  The  fact  that  the  Crown  is  the  debtor 
does  not  stand  in  the  way  of  the  Oonrt 
going  as  far  as  it  can  go,  without  directing 
or  assuming  to  direct  what  shall  be  done  by 
the  Crown,  towards  making  such  an  asset 
of  a  judgment  debtor  available  to  satisly 
the  claim  of  his  judgment  creditor.  Upon 
the  plaintiff  undertaking  that  the  fund,  if 
and  when  it  should  come  to  the  hands  of  the 
receiver,  should  be  apolied  as  if  it  had  come 
to  the  hands  of  the  sheriff  under  the  Credi- 
tors' Relief  Act,  an  order  was  made  restrain- 
ins:  the  defendant  from  receiving  the  fund, 
authorising  the  receiver  to  receive  it,  and 
providinsr  that  his  receipt  should  be  a  suffi- 
cient discharge  to  the  department  or  officer 
making  payment.  Stewart  y.  Jones,  20  GL 
L.  T.  380,  19  P.  R  227.  (Reversed,  21 
C.  L.  T.  141.) 

Equitable  ezeoution  —  Claim  against 
Crown  —  Voluntary  payment.]  —  HM,  re- 
versing the  decision  of  Meredith,  C.J.,  19 
P.  R.  227.  20  C.  L.  T.  380,  that  payment  of 
the  money  in  question  in  this  case  was  to  be 
made  by  the  Crown  to  the  judgment  debtor 
purely  out  of  bounty,  and  was  not  enforce- 
able by  any  Court,  and  was  not  to  be  made 
in  pursuance  of  any  contract;  and  therefore 
the  money  could  not  be  reached  by  the  jadg^ 
ment  creditor  by  means  of  a  receiving  order. 
Willcock  V.  TerreU,  3  Ex.  D.  323,  distin- 
guished.   Stewart  v.  Jones,  21  C.  L.  T.  141, 

I  O.  L.  R.  34. 

Equitable    execution   —    CoUeetion   of 

dues  or  assessments  of  members  of  local 
branch  of  trade  union,] — Motion  to  continue 
the  appointment  of  a  receiver.  Plaintiffis  had 
judsrment  against  some  defendants  indivi- 
dually, and  against  the  defendants  in  their 
respective  capacity,  that  is,  representing  the 
local  branch  of  a  trade  union.  The  only 
property  of  the  union  which  might  come  into 
th'«  receiver's  hands  was  some  chattel  pro- 
perty of  small  value,  and  the  dues  levied  by 
the  said  union  on  its  members.  As  the  dues 
could  not  be  recovered  by  the  receiver  by 
action,  and  the  chattel  property  was  of  little 
value,  motion  dismissed.     Cotter  v.  Oshame, 

II  W.  L.  R.  509. 

Equitable  exeoution  —  Es  parte  order 

— Local  Judge  —  Appeal  —  Forum  —  Bx- 
tonsion  of  time  for  appeal  —  Previous  em 
parte  application  —  Direction  to  serve  notiee 
— Non-disclosure  —  Interest  under  will  — 
Income  —  Married  woman  —  Restraint  up- 
on anticipation.  Wise  v.  Oaymon,  7  O.  W. 
R.  61. 

Equitable  exeoution — Interest  in  part' 
ner^hip  —  Inspection  of  books  and  papers — 
Rifthts  of  receiver  —  Rights  of  soUintor  far 
jufigment  creditor.]  —  The  plaintiff,  a  jndg- 
mint  creditor  of  the  defendant,  obtained  an 
order  appointing  a  receiver  of  the  interest 
of  the  defendant  in  a  partnership  and  an 
order  under  sec.  26  of  the  Partnership  Act; 
the  orders  provided  for  inspection  by  the 
receiver  of  all  books  and  documents  of  the 
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IMtrtnenhip,  and  for  a  reference  to  the  Mas- 
ter. One  of  the  solicitors  for  the  plaintiff 
was  refused  inspection  of  partnership  books 
and  documents: — Held,  that  this  was  not 
included  in  the  terms  of  the  orders;  and  a 
motion  for  production  and  deposit  of  the 
documents  with  the  prothonotary,  for  in- 
spection by  the  plaintiff  or  her  solicitor  or 
agent,  was  refused.  Deaaulnier  T.  Johnston 
(1910),  15  W.  L.  R.  206. 

Egnitable  eseentloii — Interest  of  debtor 
under  will — Restraint  on  anticipation — ^Ar- 
rears of  income — Contingent  interest  —  De- 
pendence on  will  of  another  —  Creditors' 
rights.    Adams  v.  Cow,  4  O.  W.  R.  15. 

Equitable  exeeution  —  Judgment  for 
alimony  —  "  Creditor  "  —  Pension.}  —  The 
plaintiff,  the  wife  of  a  retired  member  of  the 
Toronto  police  force,  and  entitled  to  interim 
alimony  under  an  order  theretofore  made, 
applied  to  be  appointed  receiver  of  moneys 
to  which  the  defendant,  her  husband,  would 
become  entitled  as  a  pension,  under  the  rules 
of  the  Police  Benefit  Fund  (a  friendly  so- 
ciety incorporated  under  R.  S.  O.  1807  c. 
211),  on  application  by  him  before  the 
Benefit  Fund  committee,  which  application, 
however,  he  had  not  yet  made: — Held,  that 
the  plaintiff  was  not  entitled  to  succeed,  for, 
whereas  arrears  of  pension  constitute  a  debt 
which  may  be  attached  by  garnishee  pro- 
ceedings, unearned  pension  cannot  be  reached 
either  by  that  procedure  or  by  the  appoint- 
ment of  a  receiver. — Semhle,  that  the  plaintiff 
was  a  "creditor"  within  the  meaning  of 
8.  12  of  R.  S.  O.  c.  211,  and  on  that  ground 
also  her  application  must  fail.  iSlemin  v. 
Slemin,  24  C.  L.  T.  57,  7  O.  L.  R.  67,  2 
O.  W.  R.  1176. 

Eguitable  eseoatioA  —  Judgment  more 
than  20  years  old  —  Statute  of  Limitations 
— Effect  of  receivership  —  Order  of  expiry 
of  judgment.] — Plaintiff,  an  execution  credi- 
tor of  defendant,  was  appointed  receiver  by 
way  of  equitable  execution  of  defendant's 
share  of  his  father's  estate.  His  judgment 
was  barred  by  the  Statute  of  Limitations: — 
Held,  that  this  did  not  affect  the  receiver- 
ship order  as  it  was  in  effect  equivalent  to 
a  judgment  for  equitable  relief,  and  gave  a 
new  point  of  departure  for  the  Statute  of 
Limitations,  if  that  were  material.  Kinnear 
V.  Clyne  (1909),  13  O.  W.  R.  776.  1138, 
18  O.  L.  R.  457. 

Equitable  execution  —  Judicature  Act, 
s.  58.  s.-s.  9  —  Property  to  he  reached  — 
Book  debts  —  Shares  in  foreign  company  — 
Insurance  policy.] — The  provision  in  s.  58, 
S.-S.  9,  of  the  Judicature  Act,  R.  S.  O.  1897 
c.  51,  that  a  receiver  may  be  appointed  in 
all  cases  in  which  it  shall  appear  to  be  just 
or  convenient  that  such  order  should  be  made, 
was  intended  merely  to  expressly  confer  up- 
on all  the  Courts  that  jurisdiction  which, 
under  the  designation  of  equitable  execution, 
had,  before  the  fusion  of  law  and  equity, 
been  exercised  by  the  Court  of  Chancery 
alone: — Held,  that  a  judgment  creditor  was 
not  entitled  to  have  a  receiver  appointed  to 
receive  all  debts  due  to  the  judgment  debtor, 
to  receive  and  sell  certain  shares  of  stock 
in  a  foreign  company  said  to  be  owned  by 
the  debtor,  and  to  receive  the  interest  of  the 
debtor  in  a  certain  policy  of  insurance  on 


the  life  of  another,  assigned  to  the  debtor. 
In  re  Asselin  and  Oleghom,  23  C.  L.  T.  288» 
6  O.  L.  R.  170,  2  O.  W.  R.  712. 

Equitable  ezeention  —  Judicature  Aot 
— Trustees  —  Bents.] — ^The  Judicature  Act, 
s.  58,  8.-S.  9,  does  not  give  jurisdiction  to 
appoint  a  receiver  in  cases  where  prior  to 
that  Act  no  Court  had  such  jurisdiction. 
And,  in  order  to  justify  the  piaking  of  an 
order  for  the  appointment  of  a  receiver  at 
the  instance  of  a  judgment  creditor,  the  cir- 
cumstances of  the  case  must  be  such  as  would 
have  enabled  the  Court  of  Chancery  to  make 
such  an  order  before  the  Judicature  Act. 
Where  the  plaintiffs  were  judgment  creditors 
of  the  defendant,  and  were  also  the  trustees 
entitled  to  receive  the  rents  and  other  pro- 
porty  in  respect  of  which  they  asked  that 
they  should  be  appointed  receivers,  to  which 
the  defendant  was  beneficially  entitled: — 
Held,  that  there  was  no  impediment  in  the 
way  of  their  receiving  such  rents  and  other 
property,  and  their  motion  for  an  order  ap- 
pointing them  receivers  was  unnecessary. 
O'Donnell  v.  Faulkner,  21  C.  L.  T.  75,  1 
O.  L.  R.  21. 

E^initable  ezeoution  —  Life  policy  — 
Assignment  —  Security.]  —  Held,  that  the 
plaintiffs  were  entitled  to  a  receivership  order 
to  receive  the  defendant's  interest  in  a  life 
ten-payments  policy,  which  was  fully  paid 
up, — the  same  having  been  assigned  to  the 
plaintiffs  as  security  for  a  debt  due  to  them, 
and  the  assignment  entitling  the  defendant 
to  receive  from  time  to  time  the  cash  sur- 
render value  of  the  bonus  additions  to  the 
policy,  and  so  having  ceased  to  be  exigible 
in  execution  under  R.  S.  O.  c.  77,  s.  18,  as 
a  security  for  money, — on  the  principle  that 
the  benefit  of  the  defendant's  interest  in  the 
policy  under  ordinary  process  being  defeated 
by  a  prior  title, — that  of  his  assignee, — not 
extending  to  the  whole  interest  of  the  defend- 
ant in  the  property  upon  which  the  judgment 
was  proposed  to  be  executed, — the  plaintiffs 
were  entitled  to  the  aid  of  the  Court  to 
enable  them  to  reach  it.  Canadian  Mutual 
L.  d  I.  Co.  V.  Nishet,  20  C.  L.  T.  117.  31 
O.  R.  562. 

Equitable  ezeontion  —  Mortgage  — 
Right  of  indemnity.] — ^A  judgment  creditor 
of  a  mortgagor  cannot  obtain  a  receiving 
order  to  enforce  payment  by  a  purchaser  of 
the  equity  who,  on  purchasing,  has  agreed  to 
assume  and  pay  the  mortgage,  though  he 
make  the  application  on  behalf  of  himself 
and  all  other  creditors  of  the  mortgagor. 
Palmer  v.  McKnight,  31  O.  R.  306. 

Equitable  ezeoation  —  Rents  of  mort- 
gaged lands.  Imperial  Bank  of  Canada  v. 
Twyford  (N.W.T.),  1  W.  L.  R.  157. 

Equitable  ezeoation  —  Return  of  nulla 
bona.] — ^A  receiver  for  the  purpose  of  giving 
a  judgment  creditor  equitable  relief  will  not 
be  appointed  until  the  judgment  creditor  has 
exhausted  his  legal  (as  distinguished  from 
equitable)  remedies.  Davidge  v.  Kirhy,  10 
B.  C.  R.  231. 

Equitable  execution  —  Salary  of  civU 
servant  not  yet  due.] — ^The  application  of  a 
judgment  creditor  for  the  appointment  of  a 
receiver  to   receive   the  cheques   for  salary 
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Dot  yet  due  of  the  jadgment  debtor,  a  Do- 
miDion  civil  servant,  was  diamissed.  Fortn 
V.  Wagner,  9  W.  L.  R.  6»3. 

Egvitable  ezeoutlon — Salary  of  school- 
master. Ingles  y.  McPheraony  ^  N.  S.  R. 
621. 

Injiuaotton  —  Appeal  to  Court  of  Appeal 
pending  —  Application  after  security  for 
costs  given  —  Forum  —  Jurisdiction,]  — 
The  plaintiff  in  a  partnership  action  ob- 
tained judgment  in  his  favour,  and  the 
defendant  having  given  security  for  costs 
appealed  to  the  Court  of  Appeal.  The  plain- 
tiff then  made  an  application  to  the  Court 
of  Appeal  for  an  injunction  to  restrain  the 
defendant  from  dealing  with  partnership 
moneys  and  for  a  receiver: — Held,  that  a 
Judge  of  the  Court  of  Appeal  may  at  any 
time  during  vacation  make  any  interim  order 
to  prevent  prejudice  to  the  claims  of  any 
party  pending  an  appeal,  and  that  what 
may  be  done  by  a  Judge  during  vacation 
may  be  done  by  the  Court  at  any  other  time ; 
and  that  the  Court  of  Appeal,  for  the  pur^ 
poses  of  appeals,  etc.,  may  exercise  the 
power,  authority,  and  jurisdiction  by  the 
Judicature  Act  vested  in  the  High  Court. — 
Order  for  receiver  granted;  Meredith,  J.A., 
dissenting.  Emhree  v.  McCurdy  (No.  2), 
10  O.  W.  R.  131,  14  O.  L.  R.  325. 

Injiinotloii  —  Creditors*  Relief  Act.] — 
Motion  made  continuing  the  appointment  of 
defendants'  receivers  and  continuing  injunc- 
tion. Rights  under  Creditors  Relief  Act, 
1880,  protected.  Kelly  v.  Ottat€a  Journal 
(1909),  14  O.  W.  R.  934.  1  O.  W.  N.  136. 

MBauLgevtent  of  buaineaa  —  Supervi- 
sion and  control  —  Laches,] — The  receiver 
of  a  partnership,  who  is  directed  by  the 
Court  to  manage  the  business  until  it  can 
be  sold,  should  exercise  the  same  reasonable 
care,  oversight,  and  control  over  it  as  an 
ordinary  man  would  give  to  his  own  busi- 
ness, and  if  he  fails  to  do  so  he  must  make 
good  any  loss  resulting  from  his  negligence. — 
The  fact  that  the  receiver  is  the  sheriff  of 
the  district  does  not  absolve  him  from  this 
obligation,  though  the  parties  consented  to 
his  appointment  knowing  that  he  would  not 
be  able  to  manage  the  business  in  person. — 
Taschereau.  C.J.C,  and  Maclennan,  J„  dis- 
sented, taking  a  different  view  of  the  evi- 
dence.— Judgment  of  the  Court  below,  Plisson 
V.  Diemert,  1  W.  L.  R.  359,  reversed.  Plisson 
V.  Duncan,  26  C.  L.  T.  74,  36  S.  C.  R.  647. 

Maaasement  of  liotel  —  Liability  for 
loss  —  Wilful  default.  Plisson  v.  Diemert 
(N.W.T.),  1  W.  L.  R.  359. 

Moneys  deposited  in  the  limnde  of 
the  defendant  oompany — Spending  these 
moneys  —  Affidavit  —  Inscription  in  laM> — 
C.  P.  191,  955,] — Any  person  who  regularly 
deposits  money  in  the  hands  of  a  financial 
company  ought,  in  his  affidavit  for  a  receiver 
of  the  goods  o^  that  company,  shew  an  obliga- 
tion on  the  part  of  the  latter  to  keep  in 
specie  the  money  that  he  has  thus  paid, 
otherwise  he  shews  no  right  which  might  be 
conserved  by  receiving  order.  In  the  case, 
the  plaintiff  alleges  that  the  defendant  has 
squandered  the  moneys  that  he  has  sent  in, 
and  consequently  he  cannot  have  any  special 


right  in  the  thing  scattered  and  squandered. 
Provost  Y.  SodM  des  Arts  du  Canada 
(1909),  10  Que.  P.  R.  349. 

Partnership  —  Costs  —  Personal  K- 
ability  —  Opposition  to  judgment.]  —  The 
receiver  of  a  partnership  appointed  under 
Art.  1896a,  C.  C,  who  gets  in  moneys  due 
to  the  firm  and  distributes  them  in  oonfoimity 
with  orders  of  the  Court,  will  not  be  charged 
personally  with  the  costs  of  an  opposition  to 
such  orders. — The  remedy  of  opposition  to 
quash  orders  for  payment  of  moneys  is  not 
open  on  account  of  defects  of  form  in  favour 
of  a  creditor  who  suffers  no  real  prejudice. 
B6dard  v.  Ofoens,  15  Que.  K.  B.  653. 

Partnership  action  —  Appointment  of 
defendant,  the  active  partner,  as  manager 
and  receiver  —  Misconduct  —  Salary.  KeUy 
v.  Kelly,  7  W.  L.  R.  542. 

Partnership  aetion  —  Ditcharge  of  in- 
terim receiver  —  Dismissal  of  tiction — Money 
in  hands  of  receiver.] — Action  for  dissolution 
of  partnership  and  accounting,  possession, 
damages  and  appointment  of  receiver.  A 
receiver  had  been  appointed  who  neither  gave 
nor  took  security.  The  plaintiff  now  refused 
to  proceed  with  the  action.  Reoeirer  di- 
rected to  pass  his  accounts,  pay  Into  Court 
all  moneys  received,  proper  disbursements  to 
be  allowed,  plaintiff  to  be  charged  with  all 
costs  and  damages.  Le  Brun  y.  he  Brum, 
11  W.  L.  R.  267. 

Partnership  notion  —  Order  appoint- 
ing receiver  —  Notice  of  discontinaance 
served  after  pronouncing  but  before  issue  of 
order  —  Issue  of  order  by  defendant  —  Re- 
ceiver taking  possession  —  Order  for  with- 
drawal —  Receiver's  costs  and  charges  — 
Defendants'  costs.  HatUey  y.  Edier,  12  O. 
W.  R,  853. 


Jteoeiver  and  manager  —  lAahHity  for 
deficit  arising  during  management — DefamU 
— Reasonahle  care.] — Held,  that  the  law  re- 
quires of  a  receiver  and  manager  the  same 
degree  of  diligence  that  a  man  of  ordinary 
prudence  would  exercise  in  the  management 
of  his  own  affairs: — Held,  per  Sifton,  CJf.. 
and  Harvey  J.,  Wetmore  and  Prendergast, 
JJ.,  dissenting,  that,  as  it  appeared  upon 
the  facts  that  the  receiver  and  manager  had 
exercised  such  supervision  over  the  basiness 
as  was  possible  for  one  in  his  position,  he 
should  not  be  held  responsible  for  the  deficit 
which  had  occurred  under  his  management 
.The  Court  being  equally  divided.  Judgment 
of  Newlands,  J.,  affirmed.  PUsson  t.  Die- 
mert, 6  Terr.  L.  R.  160.  1  W.  L.  B.  359. 

Seonrity  —  Bond  of  foreign  guarantee 
company  —  Insufficiency  —  Amount — Stand- 
ing of  company  —  Form  of  bond  —  Bxecn- 
tion  —  Power  of  attorney  —  Affidavit  of 
justification.  Boyle  v.  RoihschiU,  12  O.  W. 
R.  104. 

Sneoession  —  Inventory  —  Creditor  — 
Seizure,] — A  creditor  cannot  demand  the  ap- 
pointment of  a  receiver  of  the  proper^  of  a 
succession,  especially  if  the  time  for  makittg 
an  inventoiy  has  not  expired,  and  if  the 
ascertained  property  of  the  succession  is 
already  under  seizure.  0*Brien  y.  Ckmrtk, 
9  Que.  P.  R.  92. 
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See  Absconding  Debtor  —  Attachhint 
ow  Debts  —  Bankruptcy  and  Insolvency 
— Company  —  Equitabu:  Assignment  — 
Fbaudulent  Conveyance  —  Judgment  — 
Partnership  —  Pleading  —  Railway  — 


See  Crown. 


BECEIVER  OF  WRECKS. 

See  Ship. 


RECEIVING  8TOI.EN  GOODS. 

See  Criminal  Law. 


RECOGNIZANCE. 

See  Appeal — Bail — Certiorari — Criminal 
Law  —  Fisheries — ^Municipal  Elec- 
tions. 


RECORD. 

See  Appeal  —  Criminal  Law — ^Evidence 

Judgment. 


RECORD  OF  ACQUITTAI.. 

See  Malicious   Procedure. 


RECORDER. 

See  Criminal  Law — ^Municipal  Corpora- 
tions. 


RECORDER'S  COURT. 

See  Appeal  —  Constitutional    Law    — 

Costs — Courts. 


RECOUNT. 

See  Municipal  Elections — Parliamentary 

Elections. 


RECOVERY  OF  LAND. 

See  Ejectment. 


RECOVERY  OF  POSSESSION. 

See  Ejectment  —  Limitation  of  Actions. 
C.C.L. — 119. 


RECTIFICATION. 

See  Account — Contract — ^Deed. 


RECTIFICATION  OF  POLICY. 

See   Insurance. 


RECTIFICATION  OR  REFORBCA- 

TION. 


Deed  —  Judgment   —    Vendor   and 
Purchaser — ^Wilu 


REDDITION  DE  COKPTE. 

See  Account. 


REDEMPTION. 

See  Account  —  Assessment  and  Taxes — 
Costs  —  Deed  —  Equitable  Execu- 
tion —  Evidence  —  Limitation  op 
Actions  —  Mortgage  —  Stay  of  Pro- 
ceedings —  Trusts  and  Trustees  — 
Vendor  and  Pxtrchaser. 


See  Partition. 


REFEREE  IN  CHAMBERS. 

See  Administrator  Pendente  Letb — Judg- 
ment— ^Trial. 


REFEREE  UNDER  DRAINAGE 

LAWS. 

See  Municipal  Corporations. 


BEFESEHGE. 

Aoeonntfl — Reference  to  take.  See  Ao- 
counts. 

Aooounts — Warrant  to  proceed — Dismis- 
sal of  hill,] — It  is  not  a  groand  for  dismissal 
of  the  bill  in  a  suit  that  the  plaintiff  fails  to 
take  out  a  warrant  to  proceed  in  a  reference 
in  the  suit  to  take  accounts  between  the 
parties.  On  the  failure  of  the  plaintiff  to 
take  out  the  warrant  the  defendant  is  en- 
titled to  do  so.  Oallagher  y.  Moncton,  22 
C.  L.  T.  169,  2  N.  B.  Eq.  R.  360. 

Allowing  payment  to  sLgentm  —  Prac- 
tice of  real  estate  agents— Appeal  partiaUy 
allotoed — No  costs  of  appeal.] — A  trust  cor- 
poration were  enffaped  to  collect  rents  for  the 
purpose  of  paying  oS  mortgages  in  their  poe- 
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session.  They  employed  agents  to  do  this 
for  them  and  the  agents,  without  their  Icnow- 
ledge,  deducted  10  per  cent,  commission  from 
all  contractors  doing  repairs  on  the  mort- 
gaged property.  In  an  action  on  a  mortgage 
and  an  enquiry  to  the  Master  as  to  subse- 
quent encumbrancers,  heldt  upon  the  facts 
that  the  Trust  Corporation  were  justified 
in  employing  agents,  and  that  they  must 
submit  to  the  terms  of  the  agency 
business.  —  On  appeal,  this  judgment  was 
partially  reversed.  —  Sutherland,  J.,  held, 
that  this  commission,  as  it  is  called,  was 
held  to  be  contrary  to  law. — Held,  also,  that 
the  custom  of  real  estate  agents  was  not 
satisfactorily  proved.— C^ase  again  referred 
to  the  Master,  as  success  was  divided;  no 
costs  of  appeal.  Toronto  General  Truet» 
Corp.  V.  Robins  (1911),  19  O.  W.  R.  212, 
2  O.  W.  N.  1023. 

Death  of  Local  Master — ^New  order  of 
reference.  Caswell  v.  Buchner  (1910),  1  O. 
W.  N.  738. 

Drainage  Referee  —  Official  Referee — 
Reference  —  Statutes.}  —  The  Drainage 
Referee  is  not  an  official  referee,  and  an 
action  cannot  be  referred  to  him  for  trial 
unless  he  is  agreed  upon  by  the  parties  as  a 
special  referee.  Provisions  of  the  Judicature, 
Arbitration,  and  Drainage  Acts,  discussed. 
Decision  of  a  Divisional  0>urt,  22  C.  L.  T. 
255,  4  O.  L.  R.  97,  reversed.  McClure  V. 
Brooke,  Bryoe  v.  Brooke,  23  C  L.  T.  40, 
6  O.  li.  R.  69,  1  O.  W.  R.  274,  324,  835. 

Jurisdletton  of  Master — Remuneration 
and  costs  of  trustee-plaintiff — ^Debt  due  to 
estate  —  Set-off  —  Solicitor's  lien.  Thome 
V.  Parsons,  6  O.  W.  R.  377. 

Uqnidatioii  —  Accounts  —  Notice  — 
Reports.] — ^A  referee  appointed  to  proceed 
with  the  liquidation  of  a  community  of  pro- 
perty, as  well  as  with  the  liquidation  of  the 
estate  of  the  husband,  and  the  ascertainment 
of  the  respective  rights  of  his  heirs,  and  the 
settlement  of  the  accounts  between  them, 
must  give  notice  to  the  parties  interested 
before  proceedinjg,  and  the  omission  of  such 
notice  is  a  ground  for  setting  aside  his  re- 
port. Chenier  y.  McMartin,  16  Que.  S.  G. 
868. 

Iioeal  Master  —  Acceptance  as  solicitor 
of  retainer  from  one  of  the  parties  —  Dis- 
qualification —  Setting  aside  proceedinffs.] — 
The  firm  of  solicitors  in  which  a  local  Mas- 
ter was  a  partner  had  accepted,  pending  a 
reference  before  the  latter,  a  retainer  from 
the  defendant  for  some  non-contentious  busi- 
ness in  the  Surrogate  Oourt : — Held,  that  the 
reference  and  proceedings  thereon  must  be 
set  aside,  for,  without  suggesting  that  there 
had  been  or  would  be  any  bias,  the  Master, 
as  the  solicitor  even  in  a  small  matter  for 
the  defendant,  a  man  of  large  business  inter- 
ests, might  reasonably  be  suspected  of  bias. 
Judgment  of  Anglin,  J.,  7  O.  W.  R.  830, 
affirmed.  Livingston  v.  Livingston^  9  O.  W. 
R.  273.  13  O.  L.  R.  604. 

Quebec  Superior  Court — Practice  as  to 
appointment  of  referee  —  Powers  of — Rights 
of  parties  —  Lidhility  for  costsJ] — ^While  a 
Judge  can  two  motu,  in  the  cases  provided 
for  in  Art.  410,  C.  P.  C,  refer  a  case  to  a 


referee,  he  should,  nevertheless,  first  affoid 
the  parties  an  opportunity  to  agree  upon  a 
practicien,  and  he  cannot  name  the  person 
who  is  to  act,  in  such  manner,  at  all  events, 
as  to  impose  upon  both  parties,  even  though 
neither  of  them  should  desire  them,  the  ser- 
vices of  the  person  so  named  and  the  obliga- 
tion of  paying  for  such  services,  and  such 
judgment  cannot  be  invoked  by  the  person 
so  named  as  imposing  upon  the  parties  to  the 
suit  the  obligation  of  proceeding  before  him, 
or  of  paying  for  services  by  him  performed, 
without  any  proceeding  being  by  them  or 
either  of  them  taken  before  him,  merely 
because  it  has  not  been  appealed  from.  More- 
over the  judgment  making  such  reference  and 
appointment  is  a  judgment  rendered  in  the 
interest  of  the  parties,  and  it  is  for  them  to 
avail  themselves  of  it;  and,  therefore,  save 
in  case  of  acquiescence  of  the  parties,  such 
referee  cannot  act  until  served  with  the  judg- 
ment and  a  requisition  calling  upon  him  to 
be  sworn,  or  in  some  equivalent  manner  re- 
quired to  act  by  one  of  the  parties,  nor  until 
he  has  given  notice  to  the  parties  of  his 
intention  to  proceed  and  of  the  time  when 
and  place  where  he  will  proceed.  The  judg- 
ment appointing  a  referee,  although  it  may 
become  chose  iug4e  as  to  the  parties  to  the 
action,  cannot  bind  the  latter  in  favour  of 
such  referee,  and  until  they  have  signified  an 
intention  to  avail  themselves  of  it,  such 
judgment  confers  no  rights  on  the  referee 
and  no  obligation  on  the  parties  to  the  action. 
The  taxation  of  the  bill  of  the  referee  by  the 
Court,  against  the  will  and  in  spite  of  the 
objections  of  the  parties,  has  only  the  effect 
of  fixing  the  amount  thereof  and  does  not 
render  tiie  parties  liable.  Germono  ▼.  Afst- 
sen,  26  Que.  S.  C.  525. 

Referee's  fees  —  When  payable.]  —  A 
referee  ^  having  entered  upon   a   reference  is 

not  entitled  to  payment  of  his  fees  from  day 
to  day  as  a  condition  of  proceeding  with  the 
reference:  —  Semble,  where  special  circum- 
stances shew  a  probability  that  the  fees  of  a 
referee  will  not  be  paid,  the  Court  will  re- 
quire that  his  fees  be  secured  to  him  before 
ordering  the  reference  to  be  proceeded  with. 
Gallagher  v.  Moncton^  21  C.  L.  T.  485,  2 
N.  B.  Eq.  Reps.  269. 

Heport  —  Appeal  from  —  Judgment  — 
Costs.  Stanley  v.  Mennie  (1910),  1  O.  W. 
N.  890. 

Report — Confirmation — Notice  of  fUing — 
Non-appearance  —  Rules  57S,  fiS?^,  769.] — 
Rules  694  and  769,  requiring  notice  of  filing 
a  Master's  report  as  a  condition  of  its  be- 
coming absolute,  are  governed  by  Rule  573: 
and,  therefore,  notice  of  filing  a  Master^s 
report  need  not  be  served  upon  a  defendant 
who  has  not  entered  an  appearance  in  the 
action ;  and  where  there  is  no  defendant  upon 
whom  notice  of  filing  need  be  served,  the 
report  becomes  absolute  upon  the  expiration 
of  fourteen  days  from  the  filing.  Toronto 
General  Trusts  Corporation  v.  Craig^  21  C 
L.  T.  502,  2  O.  L.  R.  23a 

Report — Order — Evidence  before  Referee 
— Illegibility  —  Intituling  —  Notice  of  hear- 
ing.]— ^A  motion  to  confirm  the  report  o^  a 
referee  on  an  application  for  the  appoint- 
ment of  a  guardian,  was  refused  where  the 
order  of  reference  was  not  attached  to  the 
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report,  and  the  evidence  before  the  referee 
was  in  lead  pencil  and  difficult  to  read,  and 
was  not  intituled  in  the  matter,  and  it  ap- 
peared that  notice  of  the  hearing  before  the 
referee  was  not  sriven  to  the  relatives.  In  re 
Turner,  21  C.  L.  T.  510,  2  N.  B.  Eq.  Reps. 
318. 

.Beport  on  sale — No  sale  for  toani  of 
Indtlert  —  ConfirmaUon,'\ — ^A  report  on  sale, 
though  only  a  report  that  there  was  no  sale 
for  want  of  bidders,  is  a  report  that  may  be 
appealed  from,  and  requires  confirmation. 
And  an  order  made  by  a  local  Judge  (with- 
out consent)  confirming  such  a  report  four 
days  after  it  was  made,  and  granting  fore- 
closure in  default  of  payment,  was  held  bad. 
Robert  V.  Caughell,  23  O.  L.  T.  305,  6  O.  L. 
R.  381.  2  O.  W.  R.  799.  939,  971. 

Scope  of — Mortgage  action  —  Reference 
back  to  readjust  accounts — Change  in  compu- 
tation of  interest — ^Jurisdiction  of  Master  to 
fix  a  new  day  for  redemption.  Imperial 
Tru»i8  Co.  V.  Neto  York  Security  Co,,  5  O. 
W.  R.  641. 

Btay — Judgment  on  special  case — ^Appeal 
— Rule  829 — ^Terms  of  special  case.  Toronto 
V.  Toronto  Rto.  Co,,  5  O.  W.  R.  415. 

Stay  of  reference  pending  appeal — 

Ruling  of  Master  in  Ordinary — Appeal  from 
— Forum,'] — ^A  judgment  directed  the  Master 
in    Ordinary    to    make    partition    of   lands; 
ordered  that  the  parties  should  execute  and 
deliver  all  necessary  conveyances,  to  be  set- 
tled by  the  Master,  and  should  give  posses- 
sion to  each  other  in  accordance  therewith; 
and    directed    the   Master   to    ascertain    the 
plaintiff's  damages  for  ouster,  mesne  profits, 
and  waste.     The  defendants  appealed  from 
the  judgment  to  the  Court  of  Appeal,  and 
gave  the  security  provided  for  by  Rule  826: 
-^Held,  that  the  reference  was  stayed  pend- 
ing the  appeal.     Construction  and  appUca- 
tion  of  Rules  827  and  829.     The  ruling  of 
the  Master  that  the  reference  was  not  stayed 
was  a  ruling  upon  a  question  of  practice, 
and  therefore  came  within 'the  exception  in 
8.  75  (2)   of  the  Judicature  Act,  R.  S.  O. 
1897  c.  51;  and  an  appeal  from  his  ruling 
lay  to  a  Judge  in  Court.    Monro  v.  Toronto 
Ru>,  Co,,  23  C.  L.  T.  12.  5  O.  L.  R,  15,  1 
O.  W.  R.  25,  316,  813,  2  O.  W.  R.  207. 


Taxation  of  \Ali— Illness  of  Referee^ 
Proof  of  —  Change  of  Referee  —  Use  of  de- 
positions already  taken,] — ^Where  a  deputy- 
wgistrar  before  whom  a  reference  had  been 
naade  to  tax  a  solicitor's  bill  of  costs  fell  ill 
after  the  evidence  and  argument  was  all  in, 
but  before  judgment  had  been  given,  and  be- 
ing ill  for  nearly  a  year  and  not  able  to 
attend  to  his  duties,  an  application  was  made 
hy  the  client  to  change  the  reference  to  one 
of  the  taxing  officers  at  Toronto.  The  soli- 
cUor  opposed  the  change :— HcW,  the  matter 
Should  be  referred  to  the  deputy  clerk  of 
the  Crown.  Re  Solicitor,  6  O.  W.  R.  422, 
10  O.  L.  R.  393. 

Tnkon  Conrt — NuUity  —  Boundaries  of 
inining  locations,]  —  In  an  action  in  the 
xukon  Territory  in  which  the  question  in 
laBue  was  as  to  the  true  boundaiy  between  a 
creek  and  a  hill  claim,  a  reference  to  ascer- 
tain the  boundary  was  ordered  on  the  appli- 


cation of  the  plaintiff;  the  referee  adopted 
a  line  run  by  a  surveyor  named  Gibbons 
under  instructions  from  the  Gold  Commis- 
sioner (after  the  location  of  the  plaintiff's 
i^™i  J^^  J^®  purpose  of  establishing  an 
official  boundary  between  the  hill  and  creek 
Claims,  which  cut  off  part  of  the  plaintilFs 
claim.  On  motion  to  the  Cburt  the  report 
was  confirmed  and  judgment  entered  accord- 
lS!/:r^*.'uu  0°,. appeal,  per  Walkem,  J., 
that  the  Gibbons  line  was  a  nullity,  ani,  as 
the  Court  below  adopted  it  and  based  its 
ju^ment  upon  it  that  judgment  must  be  set 
aside.  2.  The  reference  was  a  nullity  as  it 
involved  the  determination  of  a  mixed  ques- 
tion of  law  and  fact,  and  was  not  a  matter 
of  practice  and  procedure,"  but  of  juris- 
diction;  and  It  was  beyond  the  power  of  the 
Court  to  order  the  reference  even  by  consent 

^Z  Q  4°^^'^i»^^i!27''¥  ^*^«««»«  V.  Faulk- 
ner,  8  B.  C.  R.  197.  that  the  Yukon  Court 
fias  no  power  to  make  an  order  of  reference, 
and,  as  t^e  whole  proceedings  before  the 
referee  were  founded  on  a  mistaken  idea  of 
the    junsdiction    to    refer,    the    doctrine    of 

»on  V.  Parks,  10  B.  C.  R.  387. 

AiJs^^^^j,  If''^— Order  of  reference— Juris- 
diction of  Court  to  mafce.]— The  power  to 
make  an  order  of  reference  in  an  action  is  a 
matter  of  junsdiction  and  not  merely  a  ques- 
tion of  procedure  and  practice,"  within  the 
me^mg  of  s.  3  of  the  Judicature  Ordinance, 
JV.  W.  T.,  and  therefore  the  Yukon  Court  had 
no  power  under  this  section  to  make  an 
order  of  reference.  Williams  v.  Faulkner, 
^^ymondy.  Faulkner,  22  C.  L.  T.  40.  8  b! 
yj,  K.  197. 

See  Account  —  Admiramt  —  Appeal 

Company  —  Locai.  Master  —  Lunatic  — 
Mortgage  —  Municipal  Cobporations  — 

Practice  —  Railway  —  Sale  of  Goods 

SOLicrroB  —  Timber  —  Trespass  to  Landi 


See  Constitutional  Law  —  Liquor  Aot 
ow  Ontario  —  Mandamus. 


REFOBICATIOH. 

See  Contract. 


BEFOBlCATIOir  OF  COimtAOT. 

See  Contract  —  Patent  for  Invention  - 
Pleading  —  Vendor  and  Purchasis. 


REFOBMATIOH    OF 

See  Deed. 


REFOBMATIOH  OF  LEASE. 

See  Landlord  and  Tenant. 
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REFORMATION  OF  MORTGAGE. 

See   MoBTOAGE. 


REGISTERED   BONB. 

See  Vendor  and  Purchaser. 


REGISTRATION. 

See  Bills  of  Sale  and  Chattel  Mobtoaoes 
— Ck)pYRioHT  —  Physicians  and  Sur- 
geons —  Registry  Laws  —  Sale  of 
Goods  —  Trade  Mark. 


REGISTRY  ACT.  NOVA  SCOTIA. 

See  Registry  Laws. 


REGISTRY  ACT,   QUEBEC. 

See  Registry  Laws* 


BEOISTBY  LAWS. 

1.  Bbittsh  Columbia,  3755. 

2.  Manitoba,  3759. 

3.  North- West    Territories,    3760. 

4.  Nova  Scotia,  3765. 

5.  Ontario,  3767. 

6.  Prince   Edward  Island,  3770. 

7.  Quebec,  3770. 
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1.  British  Columbia. 

British  Columbia  Iimnd  Registry  Act 

— Amending  Act,  1898  —  Fees  on  registra- 
tion of  transfer  to  new  trustees  —  Local 
Judge.] — The  fee  payable  for  registration  of 
a  transfer  of  realty  to  new  trustees  is  based 
on  the  value  of  the  lands  included  in  the  con- 
veyance to  such  new  trustees.  —  A  local 
Judge  has  jurisdiction  to  hear  an  applica- 
tion under  the  Act  to  determine  the  fees 
payable.  Re  Hall  Mining  d  Smelting  Co., 
11  B.  C.  R.  492. 

Britisli  Colnmbia  Iiand  Registry  Aot 

— Mortgage — House  built  partly  on  lot  not 
included — Rights  of  mortgagee  —  Purchaser 
for  value  —  Notice — Registered  title.] — The 
plaintiffs  owned  lot  19  and  the  defendant 
owned  lot  20  of  a  certain  subdivision  in  the 
city  of  Vancouver.  Lots  19  and  20  were  at 
one  time  owned  by  the  same  person,  who  built 
a  house  partly  on  both  lots.  The  plaintiffs 
broiiLht  an  action  for  a  declaration  that  the 


house  belonged  to  them,  and  based  their  ac- 
tion on  the  fact  that  the  original  owner  of 
the  two.  lots  had  obtained  a  loan  on  lot  19 
for  the  purpose  of  constructing  the  building 
in  question,  and  that,  being  the  owner  of 
the  two  lots,  they  were  entiUed  to  the  whole 
building,  alleging  that  the  defendant,  the 
owner  of  lot  20,  had  constructive  notice  of 
the  claim  of  the  plaintiffs : — Held,  that,  under 
8.-88.  3  and  4  of  s.  43  of  the  Land  Registry 
Act,  the  defendant^  being  a  purchaser  for 
valuable  consideration  and  claiming  under 
the  registered  owner  of  lot  20,  was  not  in 
any  way  affected  by  any  rehition  that  might 
exist  between  the  original  owner  of  lots  19 
and  20  and  the  plaintiffs,  in  connecdon  with 
the  building  having  been  erected  with  the 
proceeds  of  a  loan  obtained  by  the  original 
owner  from  the  plaintiffs.  Canadian  Birk- 
heck  Investment  rf  Savings  Co.  v.  Ryder,  12 
B.  C.  R.  92.  2  W.  L.  R.  158. 

British  Columbia  Land  Res^tryAet 

— Registrable  instrument  —  Transfer  of  in- 
terest in  land  —  Surface  rights  of  minersl 
claim.] — ^The  grant  from  the  Crown  of  the 
surface  rights  of  a  mineral  claim,  being 
given  in  conjunction  with  the  right  to  win 
the  minerals  thereunder,  does  not  confer  an 
interest  which  can  be  separately  transferred 
by  the  grantee  so  as  to  secure  registration 
under  the  Land  Registrv  Act.  In  re  Be- 
Uance  Gold  Mining  d  MOling  Co.,  13  B.  C 
R.  482. 

British  Columbia  Iiand  RogistryAot 

— Unregistered  deed — Vatidity  of,  as  against 
assignment  for  creditors  —  Construction  cf 
deed  —  Security  to  indorser  —  Scope  of.} — 
Notwithstanding  s.  74  of  the  Land  Registry 
Act.  c.  23  of  1906.  an  unregistered  deed 
confers  a  good  title  upon  the  grantee  as 
against  a  registered  assignment  for  the  bene- 
fit of  creditors  of  the  grantor,  if  the  grantee, 
or  any  one  claiming  under  him,  can  sub- 
sequently effect  registration. — ^A  deed  con- 
veyed land  to  a  party  as  security  to  in- 
demnify him  from  loss  in  respect  of  his 
indorsement  of  a  promissory  note: — Heli, 
that  it  secured  him  and  his  estate  in  re- 
spect of  every  subsequent  indorsement  of 
any  other  note,  whether  by  way  of  renewal 
or  as  collateral  security  in  respect  of  the 
same  debt.  Westfall  y.  Stewart  d  Griffith, 
13  B.  C.  R.  111. 

British  Columbia  Itand  Re^;is[try  Aet, 

s.  74  —  Construction  —  UnregtsterM  deed 
—  Validity  of  registered  judgment  agaimMt 
grantor— Judgments  Act,  s.  S  —  Execution 
debtor  —  Dry  legal  trustee.]  —  Execntion 
creditors  registered  their  judgment  in  April, 
1907,  against  the  lands  of  the  judgment 
debtor,  pursuant  to  the  Judgments  Act 
Previous  to  this,  in  January,  1906i,  the  debtor 
conveyed  a  certain  lot  to  the  plaintiff,  who 
neglected,  through  ignorance  of  s.  74  of  the 
Land  Registry  Act,  to  register  his  convey- 
ance until  August,  1907,  when  he  found 
this  judgment  registered  against  the  lot.  la 
an  action  to  set  aside  this  cloud  upon  his 
title,  the  trial  Jud^e  ruled  that  s.  74.  mak- 
ing registration  of  conveyances  a  sine  ^na 
non  to  the  passing  of  any  title,  at  law  or  in 
equity,  to  lands,  governed: — Held,  on  appeal, 
that  the  Judgments  Act  gives  the  jndgment 
creditors  only  a  right  to  register  against  the 
interest  in  lands  possessed  by  the  judgment 
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debtor;  and  that  in  this  case  the  debtor,  hav- 
ing conveyed  the  land  to  the  plaintiff  so 
long  before  the  execution  creditors'  judg- 
ment was  obtained,  was  a  dry  trustee  of  the 
land  for  the  plaintiff.  Levy  v.  Qleason,  13 
B.  O.  R.  357,  explained.  EntuHsle  v.  Lern, 
14  B.  C.  R.  51.  9  W.  L.  R.  17.  317. 

OaTeat — Lis  pendens — Time  of  filing — 
Sec.  49,  suh'Seo,  8,1 — Section  49,  sub-sec.  8 
of  the  Land  Registry  Act  does  not  require 
that  the  lis  pendens  (or  other  evidence)  of 
a  caveator  shall  be  filed  during  the  currency 
of  the  caveat;  it  is  effective  if  filed  before 
the  caveat;  the  words  "have  filed"  are  to  be 
construed  as  meaning  "have  on  file."  Crofi 
V.  Whiting  (1910).  14  W.  L.  R.  634. 

Foreign  oompaay  —  Owner  of  lands — 
Right  to  registration,'] — A  company  duly  in- 
corporated in  a  foreign  country,  have  a  right, 
though  not  licensed  to  do  business  in  British 
Columbia,  to  be  registered  as  the  owners  of 
lands  acquired  by  them.  Judgment  of  Beg- 
bie,  C.J.,  2  B.  C.  8,  reversed.  Ex  p.  New 
Vancouver  Coal  Mining  d  Land  Co,,  9  B.  O. 
B.  571. 

I«and  ReKistry  Aot  —  Registered  judg- 
ment— Mortgage — Priorities,'] — Held,  that  a 
registered  judgment  binds  only  the  interest 
of  the  debtor  existing  at  the  time  of  regis- 
tration, and  therefore  cannot  affect  a  mort- 
gage already  given  by  the  debtor,  although 
such  mortgage  is  not  registered  before  the 
judgment.  Yorkshire  Guarantee  and  Securi- 
ties Corporation  v.  Edmonds,  20  0.  L.  T. 
447,  7  Brit.  Col.  L.  R.  848. 

I«and  Registry  Aot  —  Registration  of 
taa  deed — Certificate  of  title — Priority  over 
earlier  certificate.] — Section  13  of  the  British 
Columbia  Land  Registry  Act,  R.  S.  B.  0. 
c.  Ill,  provides  that  a  person  claiming 
ownership  in  fee  of  land  may  apply  for  re- 
gistration thereof,  and  the  Registrar,  on  be- 
ing satisfied,  after  examination  of  the  title 
deeds,  that  a  prima  facie  case  is  established, 
shall  register  the  title  in  the  "Register  of 
Absolute  Fees."  Section  19,  which  author- 
ises the  Registrar  to  issue  a  certificate  of 
title  to  the  person  so  registering,  contains 
this  provision :  "Every  certificate^  of  title 
shall  be  received  as  prima  facie  evidence  in 
all  Courts  of  Justice  in  the  Province,  of  the 
particulars  therein  set  forth."  And  by  s.  23: 
"The  registered  owner  of  an  absolute  fee 
shall  be  deemed  to  be  the  prima  facie  owner 
of  the  land  described  or  referred  to  in  the 
register  for  such  an  estate  of  freehold  as  he 
may  possess"  .  .  .  : — Held,  affirming  the 
judgment  in  7  Brit.  Col.  L.  R.  12.  that  a 
certificate  of  title  issued  on  registration  of 
a  deed  from  the  assessor  of  taxes  to  a  pur- 
chaser at  a  tax  sale  does  not  of  itself  oust 
the  prior  registered  owner  of  the  land  de- 
scribed in  the  register,  but  the  holder  must 
prove  that  all  the  statutory  provisions  ^  to 
authorise  a  sale  for  taxes  had  been  complied 
with.  Johnson  v.  Kirk,  Kirk  v.  Kirkland, 
20  C.  L.  T.  294,  30  S.  C.  R.  344. 

I^and  Registry  Aot  —  Title  to  land  — 
Proof  of— Certificates  of  title  —  Insufficient 
description — False  date — Plan  of  subdivision 
• — Navigable  river  —  Road  allowance  —  Tres- 
pass —  Injunction.]  —  Held,  reversing  the 
judgment  of  Clement,  J.,  13  W.  L.  R.  629, 
that    the   plaintiff   had   failed   to   prove   his 


title  and  could  not  succeed  in  the  action. — 
Per  Macdonald,  C.J.A. : — The  plaintiff  re- 
lied upon  two  certificates  of  indefeasible  title, 
neither  of  which  described  the  land  intended 
to  be  included  in  it.  by  metes  and 
bounds  or  other  description  as  in  the 
deed  to  the  plaintiff's  immediate  prede- 
cessor in  title.  It  was  an  attempt  to 
subdivide,  on  paper,  one  parcel  into  two. 
The  Land  Registry  Act  does  not  authorise 
an  owner,  with  the  assistance  of  the  Regis- 
trar of  Titles,  to  subdivide  his  land  in  this 
way  and  to  secure  a  certificate  which  con- 
tains no  description  in  the  body  of  it  which 
would  identify  the  land.  The  certificates 
were  also  open  to  objection  because,  though 
dated  as  of  May,  1908,  they  were  in  fact 
not  issued  until  February,  1909,  long  after 
the  action  had  been  begun  and  shortly  before 
the  trial.  Had  the  title  deeds  been  produced, 
it  probably  would  have  appeared  that  the 
plaintiff  had  no  right  to  the  land  lying  be- 
tween the  road  and  the  water.  Rorison  y. 
Kolosoff  (1910),  15  W.  L.  R  497,  B.  0. 
R. 

I^and  Rogistry  Aot,  B.  O.  —  Deben- 
tures— Charge — No  description  of  land,] — 
A  company  issued  debentures  which  created 
a  charge  upon  all  its  property  without  de- 
scribing the  property: — Held,  that  the  de- 
bentures were  capable  of  registration  under 
the  Land  Registry  Act.  In  re  Land  Registry 
Act,  24  C.  L.  T.  259,  10  B.  C.  R-  370. 

I^and  Rogistry  Aot,  B.  C— Mortgage 
— House  built  partly  on  lot  not  included — 
Rights  of  mortgagee  —  Purchaser  for  value 
— Notice  —  Registered  title.  Canadian  Birk- 
beck  Investment  d  Savings  Co,  v.  Ryder 
(B.C.),  2  W.  L.  R.  158. 

I^and  Rogistry  Aot,  B.  O. — Registered 
plan  —  Unregistered  plan  —  Description  of 
land  by  reference  to  plan  —  Boundaries  — 
Mistake,] — The  owner  of  a  district  lot  re- 
gistered in  1885  a  plan  of  it  drawn  to  scale, 
but  not  shewing  the  subdivisions,  and  after- 
w^ards  had  another  plan  made  from  a  sur- 
vey, which  differed  from  the  registered  one; 
from  an  inspection  of  the  ground  and  the 
unregistered  plan,  one  Kilby,  who  was  un- 
aware of  the  registered  plan,  bought  in  1889, 
lot  10,  and  registered  his  deed,  which  did 
not  refer  to  the  plan.  On  the  11th  July, 
1881),  the  defendant  bought  from  the  same 
vendor  lot  15.  In  1890  the  plaintiff  bought 
from  Kilby  lot  16.  the  deed  shewing  the  pur- 
chase to  be  according  to  the  registered  plan, 
but  before  purchase  she  inspected  the  pro- 
perty and  saw  the  fence  which  Kilby  and  the 
defendant  considered  the  boundary  between 
lots  15  and  16  according  to  the  unregis- 
tered plan.  Lot  16  according  to  the  regis- 
tered plan  overlapped  lot  15  according  to 
the  unregistered  plan : — Held,  in  an  action 
for  possession  by  the  owner  of  lot  16,  that 
both  the  plaintiff  and  defendant  must  be 
deemed  to  be  holders  of  their  respective 
parcels  according  to  the  registered  plan  and 
to  have  registered  their  conveyances  in  con- 
formity with  the  Land  Registry  Act.  2. 
It  is  not  open  to  a  person  who  accepts  and 
registers  a  conveyance  of  land  accoxding  to 
a  registered  plan  to  afterwards  object,  la 
an  action  respecting  the  title  to  the  same 
land,  to  the  validity  of  that  plan.  Fowler 
V.  Henry,  24  C.  L.  T.  159.  10  B.  C.  R.  212. 
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Refusal  <if  rejrisirar  to 
title  —  Appeal  —  Ooni?eyance  without  oow- 
enani9  for  title — **Oood  9afe  holdinff  and 
marketable  title.'*]— The  decision  of  a  Dis- 
trict Registrar  refusing  to  register  a  title 
may  be  reviewed  by  a  Judge  under  sees.  88 
to  91  of  the  Land  Registry  Act,  1906. — 
The  absence  of  the  usual  covenants  for  title 
in  a  conveyance  of  land  in  fee  simple  la 
not  a  ground  for  holding  that  the  grantee 
has  not  "a  good  safe  holding  and  market- 
able title  in  fee  simple/'  as  required  by  sec. 
15.    Re  Dalgleith  (1910),  14  W.  L.  R.  255. 


2.  Manitoba. 

Real  Property  Act  —  Cancellation  of 
certificate  of  t%tle — Error — Fraud — Taw  eale.] 
— ^A  certificate  of  title  issued  through  an  error 
on  the  part  of  a  district  registrar  may  be 
ordered  to  be  cancelled  pursuant  to  the  pro- 
visions of  ss.  126  and  127  of  the  Real  Pro- 
perty Act.  R.  S.  M.  c.  133,  notwithstand- 
ing the  proviso  in  s.  128,  and  that  there  was 
no  fraud  on  the  part  of  the  holder  of  the 
certificate.  Under  60  V.  c.  21.  s.  1,  as 
amended  by  61  V.  c.  33,  ss.  8-10,  which 
prescribe  the  proceedings  for  obtaining  certi- 
ficates of  title  for  lands  purchased  at  tax 
sales,  it  was  error  in  law  for  the  district 
registrar  to  issue  the  certificate  in  question 
within  six  months  from  the  date  of  the  appli- 
cation, as  he  did.  although  he  had  the  con- 
sent of  the  only  persons  who  to  his  know- 
ledge had  any  interest  in  opposing  the  issue. 
When  the  certificate  in  question  was  issued, 
the  district  registrar  was  not  aware  that 
other  parties  were  interested  in  the  land 
who  should  have  been  served  with  notice 
under  s.  49  of  the  Act,  and  this  was  error 
in  point  of  fact  sufilcient  with  the  error  in 
law  to  warrant  an  order  for  cancellation. 
In  re  Buchanan,  19  C.  L.  T.  306,  12  Man. 
L.  R.  612. 

Real  Property  Act  —  Caveat  —  Ad- 
dress and  description  of  caveator — Foreign 
corporation — Seal— Signature,] — In  proceed- 
ing by  way  of  caveat  and  petition  under  the 
Real  Property  Act,  if  the  caveator  is  an  in- 
corporated company,  it  is  sufilcient  to  state 
the  full  name  of  the  company  without  fur- 
ther description,  although  s.  143  of  the  Real 
Property  Act,  R.  S.  M.  c.  133,  says  that 
"every  caveat  filed  with  the  district  regis- 
trar shall  state  the  name  and  addition  of  the 
person  by  whom  or  on  whose  behalf  the 
same  is  filed."  Shears  v.  Jacoh,  L.  R.  1  C. 
P.  513,  and  Woolf  v.  City  Steamboat  Co., 
7  C.  B.  103,  referred  to.  The  signature  to 
the  caveat  was  the  name  of  the  company 
with  "O.,  H.,  &  N.,  managers,"  underneath, 
without  the  corporate  seal : — Held,  suflEicient. 
A  registered  judgment  creditor  has  a  right, 
under  the  Real  Property  Act.  to  claim  an 
estate  or  interest  in  the  lands  bound  by  the 
judgment.  It  is  not  necessary  for  the  peti- 
tioners, although  a  foreign  corporation,  to 
shew  that  they  are  authorised  to  hold  real 
estate  in  this  Province.  North  of  Scotland 
Canadian  Mortgage  Company  v.  Thompson, 
20  C.  L.  T.  181,  13  Man.  L.  R.  95. 

Real  Property  Aot — Registry  Act — Bn- 
try  of  deed  on  register  not  constituting  re- 
gistration,    —  Upon   a  petition   under  the 


Real  Property  Act:— Held,  that,  under  the 
Registry  Act,  It  does  not  follow  from  tlie 
fact  that  a  deed  is  entered  on  the  register 
that  there  is  necessarily  a  valid  regis- 
tration; and,  on  the  facts  disclosed,  that  the 
deed  to  the  respondent  was  not  prodaoed  for 
registration,  and  was  not  in  fact  registered, 
within  the  meaning  of  that  expression  in  the 
Registry  Act  Re  Stanger  d  Mandor  (1910), 
15  W.  L.  R.  346. 
Affirmed  16  W.  L.  R.  53.      Man.  K  R. 

Real  Property  Aet  (llaii.>— Cooeel — 

New  title  —  Second  caveat  —  TriaL} — 1. 
The  words  *'a  caveat"  in  s.  127  of  the  Real 
Property  Act,  R.  S.  M.  1902  c,  148,  in  view 
of  8.-8.  (m)  of  s.  8  of  the  Interpretation 
Act,  R,  S.  M.  1902  c.  89,  cannot  be  con- 
strued to  mean  "only  one  caveat,"  and  if  the 
caveator,  after  filing  his  caveat  and  taking 
proceedings  under  it  for  the  trial  of  an  issne, 
pending  such  trial  acquires  a  new  title  or 
estate  in  the  land  in  question,  he  may  file 
a  new  caveat  thereon  without  getting  a 
Judge's  order  for  leave  to  do  so.  2.  llie 
provisions  of  s.  140  of  the  Act  only  apply 
to  a  second  caveat  "in  relation  to  the  same 
matter,"  that  is,  the  same  estate  or  interest 
on  which  the  first  caveat  was  based.  Froet 
V.  Driver,  10  Man.  L.  R.  209.  distinguished. 
3.  When  such  a  second  caveat  is  properly 
filed,  the  trial  of  the  issue  nnder  the  first 
caveat  should  be  postponed  to  enable  pro- 
ceedings to  be  taken  upon  such  new  caveat, 
so  that  the  trial  of  the  issues  nnder  both 
caveats  may  take  place  at  the  same  time,  and 
if  convenient,  the  issues  might  be  consoli- 
dated. Alloway  v.  St,  Andrews,  15  Man.  Ll 
R.  188,  1  W.  L.  R.  407. 

See  FBA.UD17I2NT  CoirnrrAKGE,  5. 


3.  Nobth-We8t  TnenoBm. 

Land  Titles  Aet  —  Assurance  fee  — 
** Incumbrances.**]  —  Where  an  application 
is  made  to  have  lands  brought  nnder  the 
Land  Titles  Act  of  the  North-West  Terri- 
tories, and  the  abstract  shews  a  patent  from 
the  Crown  and  several  conveyances,  bat  no 
incumbrances  within  the  definition  of  s.  2 
(8)  of  the  Act: — Held,  upon  the  construc- 
tion of  ss.  40  (2)  and  115  and  item  3  of 
the  tariff  of  fees,  that  the  assurance  fee 
provided  by  s.  115  when  the  land  is  incum- 
bered, is  not  payable.  In  re  Synod  of  Dioeese 
of  Qu*Appele,  20  G.  L.  T.  429. 

Land  Titles  Aot  —  Description  —  Un- 
certainty —  Ewceptions,]  —  In  1882  the 
Hudson's  Bay  Company  conveyed  to  P.  the 
south-half  and  north-west  quarter  of  a  mc* 
tion  of  land.  In  1897  P.  by  quit  claim  con- 
veyed to  B.  the  said  land,  **saving  and  re- 
serving nevertheless  thereout  any  lots  or 
blocks  that  may  heretofore  have  been  deeded 
to  others,"  and  a  few  days  later  B.  con- 
veyed to  L.  by  the  same  description.  An 
application  was  made  by  L.  to  bring  the 
land,  except  certain  specified  lots  aooord- 
ing  to  a  survey,  under  the  operation  of  the 
Land  Titles  Act.  He  conceded  that  the  lots 
excepted  had  been  deeded  to  others,  but 
there  was  nothing  to  shew  that  P.  or  B. 
might  not  have  conveyed  other  lots.  Notice 
of    the   application    was   published,    but   bo 
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Adverse  claimant  appeared: — Held^  neverthe- 
less, that  the  application  must  be  refused, 
:for  uncertainty  as  to  the  title  of  the  appli- 
cant.    In  re  Lillit,  20  0.  L.  T.  190. 

Iiaad  Titles  Act  (N.  "W.  T.)  —  Fees 
of  registrar  —  Registration  of  injunction 
order  after  caveat.  Re  Saakatchetoan  Land 
<£  Homeaiead  Co.  (N.W.T.),  2  W.  L.  R. 
419. 

Iiaad  Titles  Act  (N.  ^W.  T.)  —  Mort- 
£:ages  —  Priorities  —  Production  of  certifi- 
cate of  title.  Re  Oreenahielda  Co.  (N.W. 
T.).  2  W.  L.  R.  421. 

Iiaad  Titles  Act  (N.  "W.  T.)— Trans- 
feree for  value  without  notice  of  fraud  of 
transferors  —  Injunction  —  Equities  — 
Priority.  Hooper  v.  Smith  (N.W.T.),  2  W. 
Jj.  R.  194. 

NortH-west  Territories  Iiand  Titles 
jl^et  —  Cancellation  of  lease  —  Jurisdiction 
of  registrar — Re-entry  of  lessor  on  non- 
jmyment  of  rent,  without  process  of  law — 
"Legal  proceeding."  Re  Tucker  d  Armour 
(N.W.T.),  4  W.  L.  R.  394. 

NortH-west  Territories  Land  Titles 

Act  —  Description  —  Uncertainty  —  Esb- 
ceptions.] — ^A  deed  in  which  the  land  is  de- 
scribed as  a  certain  parcel  of  land  "saving 
and  reserving  nevertheless  thereout  and 
therefrom  any  lots  or  blocks  that  may  here- 
tofore have  been  deeded  to  others,"  is,  unless 
supplemented  by  conclusive  evidence  of  the 
full  extent  of  the  exceptions,  too  uncertain 
to  justify  the  Registrar  in  acting  on  it  on 
an  application  to  bring  the  land  under  the 
Land  Titles  Act  1894.  In  re  LilUa,  20 
C.  L.  T.  190,  4  Terr.  L.  R.  300. 

NortH-west  Territories  Land  Titles 

Act  —  Earlier  registration  lotos  —  Duty  of 
registrar  —  Estoppel.]— The  registrar  in 
issuing  certificates  of  ownership  is  bound  to 
take  notice  of  instruments  registered  or  filed, 
previously  to  the  issue  of  the  patent,  under 
the  provisions  of  the  Registration  of  Titles 
Ordinance,  or  the  Territories  Real  Property 
Act.  It  was  the  intention  of  the  Territories 
Real  Property  Act  and  the  Land  Titles  Act, 
1894,  to  recognize  and  continue,  as  creating 
Tested  interests,  the  proper  effect  of  all  in- 
struments registered  or  filed  under  previous 
legislation  in  that  behalf.  Where  an  agree- 
ment for  the  sale  of  land  by  the  Canadian 
Pacific  Railway  Company  was  registered 
under  the  Registration  of  Titles  Ordinance, 
and  subsequent  instruments,  purporting  to  be 
executed  by  the  purchaser  under  the  agree- 
ment, and  persons  claiming  under  him,  were 
also  registered  or  filed  under  that  Ordin- 
ance or  the  Territories  Real  Property  Act; 
the  Registrar,  on  an  application  by  the  com- 
pany for  a  certificate  of  ownership  upon  a 
patent  subsequently  issued  to  the  company, 
was  directed  to  issue  the  certificate  of  owner- 
ship to  the  company  indorsed  with  memor- 
anda of  the  agreement  and  other  instruments. 
Where,  on  a  similar  application,  a  transfer 
was  filed  under  the  Territories  Real  Pro- 
perty Act.  purporting  to  be  executed  by  the 
purchaser  under  an  agreement  (recited,  but 
not  registered  or  filed)  for  sale  by  the  Cana- 
dian Pacific  Railway  Company,  and,  after 
the  Registrar's  reference,  a  quit  claim  deed 


from  the  transferee  to  the  company  was 
produced,  the  Registrar  was  directed  to  issue 
a  clear  certificate  of  ownership  to  the  com- 
pany. Where,  on  a  similar  application,  it 
appeared  that  an  agreement  purporting  to 
be  executed  by  the  purchaser  under  an  agree- 
ment (recited,  but  not  registered  or  filed) 
for  sale  by  the  company,  was  registered,  and 
also  other  instruments  purporting  to  be  exe- 
cuted by  persons  claiming  under  the  pur- 
chaser, the  Judge,  to  whom  the  reference 
was  made,  was  advised  to  cause  notice  to 
be  given,  to  all  persons  appearing  to  be  in- 
terested, of  the  time  and  place  when  the  ques- 
tions submitted  by  the  Registrar  would  be 
investigated.  If  such  parties  failed  to  ap- 
pear, or  having  appeared  failed  to  establish 
the  existence  of  the  agreement,  the  Registrar 
should  be  directed  to  issue  a  clear  certificate 
of  ownership  to  the  company.  If  the  exis- 
tence of  the  agreement  was  properly  proved, 
the  proof  should  be  filed  with  the  Registrar, 
and  he  should  be  directed  to  issue  a  certifi- 
cate of  ownership  to  the  company,  indorsed 
with  memoranda  shewing  the  interests  ap- 
parently created  by  the  agreement  and  other 
instruments.  Title  by  estoppel  discussed.  In 
re  Can.  Pac.  Rw.  Co.,  4  Terr.  L.  R.  227. 

Nort]&--weBt  Territories  Land  Titles 

Aot  —  Execution  —  **  Instrument "  —  Un- 
registered equitable  mortgage — Priority,]-^ 
Notwithstanding  that  by  the  Land  Titles 
Act,  1894.  differing  in  this  respect  from  the 
Territories  Real  Property  Act,  an  execu- 
tion is  declared  to  be  an  "instrument,"  the 
principle  established  in  Wilkie  v.  Jellett,  2 
Terr.  L.  R.  133,  26  S.  C.  R.  283,  still  ap- 
plies; and  therefore  an  unregistered  equit- 
able mortgage  takes  priority  over  a  writ  of 
execution  against  lands  delivered  to  the  rc^s- 
trar  subsequently  to  the  creation  of  the  equit- 
able mortgage.  8au>yer  d  Massey  Co,  T. 
Waddell,  6  Terr.  L.  R.  45. 

NortH-west  Territories  Land  Titles 

Aot — Issue  of  certificate  of  title  to  ewecutor 
as  such  —  Emecutor  entitled  as  residuarU 
devisee — Execution  against  him  personally — 
Entry  of,  upon  certificate  of  title.] — ^Where 
an  executor  is  by  the  will  entitled  as  legatee 
to  the  lands  of  the  estate,  a  registrar  should 
not  register  against  them  an  execution  against 
the  executor  personally  until  he  has  sat- 
isfactory evidence  that  the  debts  and  other 
charges  against  the  estate  have  been  sat- 
isfied.— Remarks  by  Wetmore,  J.,  upon  the 
position  with  regard  to  executions  against 
an  executor  so  entitled,  or  an  administrator 
entitled  in  distribution.  Re  Galloway,  8 
Terr.  L.  R.  88. 

NortH-west  Territories  Land  Titles 

Aot  —  Mortgages  —  Registration — ^Priority 
— Production  of  duplicate  certificate  of  title. 
Re  AmericanAhell  Engine  d  Thresher  Co. 
and  Nohle  (N.W.T.),  3  W.  L.  R.  324. 

Real  Property  Aot  —  Executions  — * 
Memorials— Certificate  of  ownership — Duty 
of  Registrar — Exemption — Dominion  Lands 
Act — Homestead  Exemption  Ad — Exemption 
Ordinance — Homestead  —  Legislative  powers 
— Ultra  vires.] — ^The  Territories  Real  Pro- 
perty Act  (R.  S.  C.  c.  51),  s.  94,  as  amended 
by  51  y.  c.  20,  s.  16.  provides  that  the 
sheriff  may  deliver  to  the  registrar  a  copy 
of  a  writ  of  execution  and  a  memorandum 
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of   the   lands  intended   to  be  charged;   and 
that  the  registrar  shall  thereupon,  if  the  title 
has  been  registered  or  so  soon  as  the  title 
has   been   registered,    enter   a   memorandum 
thereof  on  the  register;  and  that  from  and 
after  such   delivery   the  same  shall  operate 
as  a  caveat.     Section  54  of  the  same  Act 
provides    that,    after    a    title    is    registered, 
the  applicant  shall  be  granted  a  certificate  of 
title;    and   that   the    registrar  shall   indorse 
upon    the   certificate,    and    the   duplicate,   a 
memorial  of  every    mortgage,    incumbrance 
...  or  other  dealing  affecting  the  land.   The 
Dominion  Lands  Act  (R.  S.  G.  c.  54),  s.  34, 
provides  that  the  title  to  a  homestead  and 
its  attached  pre-emption  shall  remain  in  the 
Crown  until  the  issue  of  the  patent.     R.  O. 
1888  c.  45,  s.  1,  s.-s.  9,  exempts  from  seizure 
under  execution   "the  homestead  of  the  de- 
fendant,   provided    the    same    be    not    more 
than  160  acres;  in  case  it  be  more,  the  sur- 
plus may  be  sold  subject  to  any  lien  or  in- 
cumbrance  thereon.'*     The  sheriff   delivered 
to  the   registrar  a  copy  of  a  writ  of  exe- 
cution accompanied  by  a  memorandum  com- 
prising land  for  which  the  execution  debtor 
then  had  a  homestead  entry  under  the  Do- 
minion  Lands  Act.  but  for  which  at   that 
time  a   patent   had   not  yet   issued : — Held, 
that,  whatever  might  be  the  liability  of  the 
sheriff  by  reason  of  his  assuming  to  charge 
lands  which  he  could  not  "take,"  or  which 
were  exempt  from  seizure  under  execution, 
it  was  the  duty  of  the  registrar,  when  issu- 
ing  a   certificate   of   title   to    the   execution 
debtor  upon  his  patent,  to  indorse  upon  the 
certificate  a  memorial  of  the  execution;  al- 
though   without    such    memorial     the     land 
would  under  s.  61  of  the  T.  R.  P.  Act  be, 
by  implication,  subject  to  the  execution.   The 
term    "homestead"   in    the   Dominion   Lands 
Act,  the  Homestead  Exemption  Act,  and  the 
Exemption  Ordinance,  has  a  different  mean- 
ing in  each  case.     In  the  Dominion  Lands 
Act,  it  means  land  acquired  from  the  Gov- 
ernment by  the  fulfilment  of  certain  condi- 
tions as  to  residence  and  improvements ;  in 
the  Homestead  Exemption  Act  it  means  any 
land  specially  registered  in  accordance  there- 
with, whether  acquired  as  a  homestead  under 
the    Dominion    Lands    Act    or   not;    in    the 
Exemptions  Ordinance  it  may  apply  to  lands 
which  are  neither  registered  under  the  Home- 
stoad    Exemption    Act,    nor   acquired    other- 
wise   than   as   a   homestead    under   the    Do- 
minion Lands  Act.    Per  McGuire,  J. — In  the 
Exemption  Ordinance  the  term  "homestead" 
means  the  enclosure  or  ground  immediately 
surrounding   the   mansion   or  home-residence 
of   the   debtor.     The   Exemption   Ordinance, 
R.  O.  1888  c.  45,  s.  9.  is  ultra  vireg  of  the 
Legislative  powers  of  the   N.   W.  T.,   inas- 
much as  it  is  inconsistent  with  the  Home- 
stead Exemption  Act,  R.   S.  C.  c.  62.     Be 
Claxton,  1  Terr.  L.  R.  282. 

Real  Property  Act  Qf.  "W.  T.) — Mort- 
gage —  Omission  of  Registrar  to  enter  me- 
morial of  —  Subsequent  mortgagee  —  Pay- 
ment of  prior  mortgage  —  Subrogation  — 
Laches  —  Assurance  fund  —  Costs  —  Dis- 
tribution.]— On  the  20th  September.  1899, 
one  G.  applied  to  the  plaintiff  for  a  loan  of 
$500,  and  executed  a  mortgage  to  him  of 
the  lands  in  question,  of  which  he  was  the 
owner.  The  plaintiff's  advocates  made 
search  in  the  Land  Titles  oflSce  on  the  14th 
October,  and,  ascertaining  that  the  only  in- 


cumbrance on   the  register  was  a  mortgage 
to  one  P..  registered  the  plaintiff's  mortgage 
and    a   discharge   of   the   other,    which   had 
been  obtained  on   their  undertaking   to   pay 
the  amount  due,  and  the  registrar  indorsed 
memorials  accordingly   on   the  certificate  of 
title,  on  receipt  of  which  certificate  the  plain- 
tiff's advocates  paid  the  amount  due  to  P^ 
and  advanced  the  balance  to  G.     No  other 
memorial  appeared  on  the  certificate  at  the 
time  of  the  advance,  nor  were  the  plaintiff's 
advocates  aware  of  any  other  incumbrances, 
but   there  had   in   fact  been   filed   with   the 
registrar   a    mortgage    from   G.  Jto    the   de- 
fendant B.  for  $2,000.  which  had  been  en- 
tered in   the  day  book   only.     Subsequently 
on  an  application  under  the  Territories  Real 
Property  Act,  on  behalf  of  the  defendant  B.. 
by  way  of  a  summons  to  the  registrar  and 
the  plaintiff  to  shew  cause,  it  was  held  that 
the  $2,000  mortgage   to  B.   had  been   regis- 
tered within  the  meaning  of  the  Act  at  the 
time  of  filing,  and  had  priority  over  the  plain- 
tiff's mortgage,   and  an  order  was  made  to 
amend   the  memorials  on  the  certificate  ac- 
cordingly.    Then,  default  having  been  made 
by  G.   in   payment   of  the  mortgage   to   the 
defendant  B.,  the  lands  were  offered  for  sale, 
and  a  foreclosure  order  obtained  on  the  15th 
September,  1900,  notice  of  application  there- 
for having  been  duly  served  on  the  plaintiff: 
— Held,    that    the   plaintiff   was   entitled   as 
against  the  defendant  B.  to  be  subrogated  to 
the  rights  of  P.  in  respect  of  the  mortgage 
held  by  him  and  paid  by  the  plaintiff,  and 
to  a  first  mortgage  upon  the  lands  in  ques- 
tion  for  the  amount   thereof  with    interest; 
so   held   against    the   contention    of   the   de- 
fendants that  the  question  of  the  plaintiff's 
priority    was    res   judicata   either     by     the 
amending   order   or   the     foreclosure     order. 
Brown  y,  AfcLean,  18  O.  R.  533,  and  AheU 
V.  Morrison,  19  O.  R.  669.  followed.     Laches 
discussed.—JTcW,  also,  that  the  indorsement 
on   the  certificate  of  title  of   the  plaintiff's 
mortgage  was  equivalent  to  a  certificate  that 
there  were  no  prior  incumbrances   affecting 
the  land  other  than  those  appearing  on  the 
certificate,    and    that   the   plaintiff    was   en- 
titled to  be  paid  out  of  the  assurance  fund 
the  balance  of  his  claim,  with  interest,  under 
s.  108  of  the  Territories  Real  Property  Act. 
It  is  unnecessary  for  the  plaintiff,  in  order 
to    recover   against    the   assurance   fund,    to 
shew  that  he  has  been  deprived  of  anv  land  or 
any  interest  therein  by  the  mistake 'or  omis- 
sion  of   the   registrar,   it   being  sufficient  if 
loss  or  damage  is  shewn.     Nor  is  it  neces- 
sary for  the  plaintiff  to  shew  that  he  has 
been  barred   from  all  other  remedies  before 
proceeding  under  s.  10 ;  it  is  enough  that  his 
principal  remedy  has  been  barred.      Section 
108  discussed.     And   held,   in   a   subsequent 
judgment  as  to  costs,  that  the  plaintiff  and 
the   registrar  were   both  entitled   to   tax  as 
against   the   defendant  B.    the  costs   of  the 
issue  as  to  the  right  of  subrogation,  and  the 
plaintiff  against  the  registrar  the  other  costs 
of  the  action.     Morris  v.  Bentlcy,  2  Terr. 
L.  R.  253. 

Territories  Real  Property  Act — Un- 
registered transfer  —  Execution  —  Priority 
— Cloud  on  tilie  —  Sheriff  —  Parties  — 
Costs.] — ^The  Territories  Real  Property  Act 
has  not  altered  the  law  that  a  writ  of  execu- 
tion binds  only  the  beneficial  interest  of  the 
execution  debtor  and  therefore  a  transferee 
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C whose  transfer  is  anregistered)  from  the 
certificated  owner  is  entitled  to  have  an 
execution,  filed  subsequently  to  the  making 
of  the  unregistered  transfer  declared  to  be  a 
cloud  upon  his  title;  so  likewise  is  entitled 
a  person  who,  though  he  has  received  no 
actual  transfer,  is  entitled  to  one  under  an 
enforceable  agreement.  To  such  an  action 
the  sheriff,  against  whom  an  injunction  is 
asked  to  restrain  proceedings  upon  the  execu- 
tion, is  a  proper  party.  Where  in  such  an 
action  the  sheriff  joined  in,  and  set  up,  the 
same  defences  as  the  execution  creditor,  he, 
as  well  as  the  execution  creditor,  was  ordered 
to  pay  the  costs.  Wilkie  v.  Jelleit,  2  Terr. 
Ia  R.  133,  15  C.  L.  T.  315.  Affirmed  26 
S.  C.  R.  282,  16  O.  L.  T.  260. 


4.  Nova  Scotia. 

Imperfect  resietration  —  Notice  — 
JSubtcquent  purchaser.] — The  defendant  took 
a  mortgage  from  M.  J.  M.  and  had  it  regis- 
tered in  the  office  of  the  registrar  of  deeds 
at  Sydney.  M.  J.  M.  subsequently  conveyed 
the  same  lands  by  deed  to  the  plaintiff,  who 
had  no  actual  notice  of  the  mortgage.  The 
mortgage,  although  spread  on  the  books  of 
the  registrar,  was  not  proved  in  accordance 
with  the  provisions  of  R.  S.  N.  S.  1900  c. 
137,  the  attempted  proof  falling  short  of  the 
statutoiy  requirements.  The  trial  Judge  held 
the  registration  to  be  inoperative,  and  the 
defendant  appealed  : — Held,  dismissing  the 
appeal,  that  the  formalities  prescribed  by  the 
statute  are  for  the  benefit  of  the  public  and 
must  be  complied  with.  Unless  complied 
with,  the  registrar  ought  not  to  record  the 
instrument.  Burchell  v.  Bigelow,  24  C.  L. 
T.  137. 

New  Brunswick  Reslstry  Act — Com- 
petinff  purchasers  —  Unregistered  deed  — 
/Subsequent  registered  mortgage  —  Notice  • — 
Priorities.] — A  part  of  a  lot  of  land  was 
sold  to  the  plaintiff  by  M.  by  deed,  which 
the  plaintiff  neglected  to  register.  Subse- 
quently M.  mortgaged  by  registered  convey- 
ance the  remainder  of  the  lot  to  S.  The 
description  in  the  mortgage  of  the  land  fol- 
lowed the  original  description  of  the  whole 
lot,  but  "  excepted  the  portion  sold  and  con- 
veyed by  the  said"  M.  to  C.  (the  plaintiff.) 
Subsequently  M.  sold  and  conveyed  by  regis- 
tered deed,  for  valuable  consideration,  the 
whole  lot  of  land  to  the  defendant,  who  had 
notice  of  the  mortgage,  but  not  of  its  con- 
tents. By  57  V.  c.  20,  s.  29.  an  unregistered 
conveyance  shall  be  fraudulent  and  void 
against  the  subsequent  purchaser  for  valuable 
consideration  whose  conveyance  is  previously 
registered.  By  s.  69  the  registration  of  any 
instrument  under  the  Act  shall  constitute 
notice  of  the  instrument  to  all  persons  claim- 
ing any  interest  in  the  lands  subsequent  to 
such  registration : — Held,  that  by  the  Act 
the  registration  of  the  mortgage  constituted 
actual  notice  of  its  contents  to  the  defendant, 
whose  title  therefore  should  be  postponed  to 
the  plaintiff's.  Carroll  v.  Rogers,  21  C.  L. 
T.  90,  2  N.  B.  Eq.  Reps.  159. 

NoTa  Scotia  Beglstrj  Act  —  Deed  — 
Priority  of  registration  —  Constructive  no- 
tice —  Operation  of  deed  —  Bona  fide  pur- 
chaser —  Quit  claim.] — Constructive  notice 


is  insufficient  to  take  away  the  priority  con- 
ferred by  the  Registry  Act  upon  a  registered 
deed  over  a  prior  unregistered  deed.  The 
effect  of  the  statute  is  that,  upon  the  regis- 
tration of  the  later  deed,  the  prior  unregis- 
tered one  iS|  so  far  as  the  registered  deed  is 
concerned,  ipso  facto  avoided  and  as  if  it 
had  never  existed.  The  defendants  were  in 
possession  when  they  got  their  conveyance, 
which  contained  apt  words  to  convey  the 
lands.  There  was  full  consideration,  the 
lands  being  bought  in  good  faith,  and  a 
good  title  being  apparently  contracted  for: — 
Held,  that  the  conveyance  operated  as  a 
deed  of  bargain  and  sale. — Elements  neces- 
sary to  constitute  a  bona  fide  purchaser. — 
Purpose  of  the. Registry  Act — ^A  quit  claim 
deed  is  within  the  provisions  of  ss.  8  and  18 
of  the  Registry  Act.  Orindley  v.  Blaikie, 
7  R.  &  G.  27.  followed.  Bums  v.  Young, 
40  N.  S.  R.  199. 

NoTa  Scotia  Besiatry  Act  —  Lease 
for  more  than  three  years  —  Neglect  to 
register  —  Subsequent  purchaser  —  Actual 
knowledge  —  Notice.] — ^The  plaintiffs  lease 
was  for  a  term  greater  than  three  years,  but 
was  not  registered.  The  defendant  claimed 
under  a  subsequent  instrument  and  set  up 
c.  137.  R.  S.  N.  S.  1900,  s.  20.  The  defend- 
ant had  knowledge  that  the  plaintiff  had  a 
previous  lease: — Held,  that  the  conscience 
of  the  defendant,  through  his  knowledge  of 
the  lease  to  the  plaintiff,  was  affected,  and 
that  the  defendant  could  not  retain  any 
rights  acquired  by  him  under  >iis  later  in- 
strument to  the  injury  of  the  plaintiff.  Bur- 
chell V.  Smith,  40  N.  S.  R.  499. 

NoTa  Scotia  Resistrj  Act  —  Proof  of 
execution  of  instrument  for  registration  — 
Certificate  of  justice,] — A  mortgage  to  the 
defendant,  which  was  prior  to  the  deed  to  the 
plaintiff  in  point  of  registry,  is  insufficiently 
proved  where  the  only  proof  of  execution 
was  the  certificate  of  a  justice  of  the  peace, 
prescribed  for  acknowledgment  of  release  of 
dow^er.  Such  certificate  is  not  a  compliance 
with  the  statutory  requirement,  s.  28,  which 
provides  that  where  no  oath  is  administered 
the  execution  of  the  conveyance  shall  take 
place  in  the  presence  of  the  functionary  who 
signs  the  certificate.  As  a  pre-requisite  to 
registration  in  such  a  case,  the  usual  certifi- 
cate must  be  varied  to  shew  that  the  parties 
executed  the  conveyance  in  the  presence  of 
the  justice  of  the  peace.  All  conditions 
necessary  to  proper  registration  must  be  ob- 
served. McKenzie  v.  Lament,  2  R.  &  C.  517, 
not  followed.  Burchell  v.  Bigelow^  40  N.  S. 
R.  493. 

NoTa  Scotia  Resistry  Act — Unrecorded 
deed  —  Constructive  notice  —  Disseisin  — 
Evidence  —  Certified  copy.] — On  the  8th 
May,  1888,  N.  M.  made  a  deed  of  a  piece  of 
land  to  her  son  H.  M.,  and  about  three  years 
later  made  a  second  deed  of  the  same  piece 
of  land  to  II.  The  grantee  under  the  latter 
deed  placed  his  deed  on  record  about  a  month 
earlier  than  the  deed  to  H.  M..  under  which 
the  plaintiff  claimed: — Held,  that  bona  fide 
purchasers  for  value  claiming  under  H.  were 
not  affected  with  constructive  notice  of  the 
prior  deed  to  H.  M.,  although  that  deed  had, 
in  the  meantime,  been  registered,  and  there 
was  evidence  that  H.  personally,  at  the  time 
he  took  his  deed,  had  knowledge  of  its  exist- 
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ence.  —  Held,  also,  that  evidence  that  the 
plaintiff,  claiming  onder  the  unrecorded  deed, 
took  two  years'  hay  off  the  property  and  ar- 
ranged with  F..  who  lived  on  an  adjoining 
property,  to  look  after  it  for  him,  and  that 
F.  cut  logs  and  pastured  cattle  for  a  time 
as  compensation  for  doing  so,  was  not  suffi- 
cient to  support  a  ditseiHn,  there  being  evi- 
dence on  the  other  hand  to  shew  that  the 
land  was  not  fenced,  and  was  spoken  of  as 
the  "  commons.'*  and  that  others  pastured 
cattle  there,  and  that  subsequent  purchasers 
obtained  timber  from  it. — Held,  also,  that  the 
trial  Judge  was  in  error  in  rejecting  a  copy 
of  a  deed  from  the  registry  office  tendered  on 
behalf  of  the  defendant,  which  purported  to 
have  been  executed  by  the  grantor  under  whom 
both  parties  claimed. — It  is  not  necessary, 
in  order  to  procure  the  admission  in  evidence 
of  a  certified  copy  of  a  registered  deed  from 
the  books  of  the  registry  office,  to  also  prove 
the  execution  of  the  original  deed,  the  statute 
respecting  the  registration  of  deeds  requiring 
proof  on  oath  of  the  execution  of  the  deed 
before  it  is  admitted  to  registry.  McDonald 
V.  McDonald,  38  N.  S.  R.  261. 


5.  OlVTABIO. 

Amendment    of    registered    plan    — 

Petition  to  Countu  Court  Judge  —  Jurisdic- 
tion of  Judge  of  another  county  —  Local 
Courts  Act  —  Evidence  on  petition — Affida- 
iHts  —  Merits  —  Order  refusing  to  re-open — 
Afipeal.] — ^A  petition  under  s.  110  of  the 
Registry  Act,  R.  S.  O.  1897  c.  136,  for  an 
order  amending  a  plan  of  land  in  a  town  by 
closing  part  of  a  street  allowance,  was  pre- 
sented to  the  Judge  of  the  County  Court  of 
Perth,  in  which  county  the  land  lay: — Held, 
that  the  Judge  of  another  County  Court  had 
jurisdiction,  upon  the  request  of  the  Judge 
of  the  County  Court  of  Perth,  to  hear  and 
adjudicate  upon  the  petition.  To  hear  such 
a  petition  is  one  of  the  judicial  duties  to  be 
performed  by  the  Judge  of  the  County  Court 
m  any  case  where  application  is  made  to 
him  instead  of  to  a  Judge  of  the  High  Court ; 
and  he  has  jurisdiction  by  virtue  of  ss.  16 
and  18  of  the  Local  Courts  Act,  R.  S.  O. 
1897  c.  54.  2.  Although  the  application  to 
amend  the  plan  is  by  petition,  and  is  there- 
fore interlocutory  in  form,  the  -  order  to  be 
made  finally  and  conclusively  settles  the 
rights  of  the  parties  concerned;  and  the 
evidence  upon  the  application,  if  the  facts 
are  in  dispute,  should,  in  the  absence  of  agree- 
ment, be  given  viva  voce.  The  Judge  properly 
refused  to  receive  affidavits  in  answer  to  the 
oral  testimony  of  witnesses  given  in  support 
of  the  petition.  3.  Upon  the  merits  the  order 
of  the  Judge  amending  the  plan  was  justified, 
the  portion  of  the  street  in  question  never 
having  been  opened  or  used  as  a  highway, 
and  the  lands  abutting  on  both  sides  being 
owned  by  the  petitioner.  4.  No  appeal  lay 
to  the  Court  of  Appeal  from  a  subsequent 
order  of  the  Judge  refusing  to  open  the  pro- 
ceedings and  receive  further  evidence.  In  re 
McDonald  d  Listowel,  24  C.  L.  T.  8,  6  O.  L. 
R.  556.  2  O.  W.  R.  1000. 

Certificate  of  allo^vanoe  of  petition 
under  Partition  Act — Lien  of  execution 
creditor  —  Ewpiry  of  writ  —  Notice — Bona 
fide  purchaser  for  value  —  Priorities,] — ^At 


the  date  of  the  filing  by  the  plaintiff  of  a 
petition  for  partition  the  defendant  company 
had  in  the  hands  of  the  sheriff  a  writ  ol 
execution  against  the  lands  of  the  defendant 
L.,  who  was  entitled  to  an  undivided  interest 
in  the  lands  sought  to  be  partitioned,  and 
their  lien  by  virtue  thereof  was  still  in  exist- 
ence at  the  date  of  the  allowance  of  the 
petition  (to  which  they  were  made  parties) 
and  the  registration  of  a  certificate  thereof, 
but  their  writ,  not  having  been  renewed,  ex- 
pired before  the  date  of  a  conveyance  by  the 
defendant  L.  to  the  defendant  G..  a  ftofie 
fide  purchaser  for  value:  —  Held,  that  the 
company's  lien  was  not  preserved  by  the  pro- 
ceedings taken  before  the  conveyance  to  G^ 
who  was  not,  therefore,  affected  with  notice 
of  the  lien.  The  company  were  bound  to 
keep  alive  the  lien  which  they  had  at  law, 
at  least  until  there  was  some  act  or  declara- 
tion of  the  Court  recognising  their  claim  as 
an  existing  one  against  the  lands.  Mao- 
donell  V.  Best,  23  C.  L.  T.  262,  6  O.  !«.  R. 
18.  2  O.   W.  R.  459. 


—  Artificial  watencay — Parol 
permission  —  User  —  Subsequent  unregis- 
tered grant  —  Notice  —  Prescription,] — In 
1871  the  defendants'  predecessor  in  title, 
with  the  permission  (not  in  writing)  of  plain- 
tiff's predecessor  in  title,  laid  pipes  under 
the  land  of  the  latter  for  the  purpose  of 
conveying  water  from  a  spring  to  the  lands 
of  the  defendants.  These  pipes  continued 
there  and  in  use  up  to  the  time  this  action 
was  brought  in  July,  1903.  In  1878  the 
plaintiff's  predecessor  in  title,  by  an  instru- 
ment under  seal,  purported  to  grant  and 
convey  to  the  defendants'  predecessor  the 
right  to  convey  the  water  in  pipes  ^  in  such 
manner  and  under  such  circumstances  as 
the  same  are  now:"  and  at  the  time  of  the 
conveyance  to  the  defendants  in  1879  their 
predecessor  purported  to  grant  to  the  defend- 
ants the  same  right.  The  plaintiff,  who  was 
a  son  of  his  predecessor  in  title,  in  1887 
became  the  owner  of  the  lands  through  which 
the  pipes  were  laid,  by  virtue  of  a  conveyance 
to  him,  registered  before  the  registration  of 
the  instruments  of  1878  and  1879.  The 
plaintiff  knew  of  the  existence  of  the  pipes 
under  ground,  and  the  use  that  was  being 
made  of  them.  He  believed  that  they  could 
not  have  been  placed  there  without  bis 
father's  permission,  but  he  was  not  aware 
of  the  instruments  of  1878  and  1879  or  their 
nature: — Held,  that  the  plaintiff  was  en- 
titled to  rely  upon  his  conveyance,  the  recia- 
tration  of  which  without  notice  of  the  de^ 
fendants'  interest  or  claim  rendered  it  Toid 
as  against  him;  and  there  had  not  been  a 
sufficient  lapse  of  time  since  to  give  the 
defendants  a  right  under  the  statute  or  by 
prescription.  Harrington  y.  Spring  CreA 
Cheese  Manufacturing  Co.,  24  C.  Jj.  T.  209, 
7  O.  L.  R.  319.  3  O.  W.  R.  26. 

Ontario  Land  Titles  Aet  —  Appeal — 

Time  —  Registration  of  caution  —  Applica- 
tion to  vacate  —  Status  of  applicant — ^Regis- 
tered owner  attacking  mortage  —  Deter- 
mination of  invalidity  of  mortgage  by  local 
Master  of  Titles  —  Jurisdiction  —  Flndingi 
of  fact.  Yemen  v.  Mackenzie,  7  O.  W.  R- 
701,  866. 

Besistry  Aet  (Ont.)  —  BegUtered  plea 

— Sale  of  lots  according  to  —  BuUding  •— 
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Projection  on  adjoining  lot  —  Postestion  - — 
Title  —  Mortgage  —  Con9tructton^—>8hort 
Fortn9  Act  —  Qeneral  toords,^ — ^After  build- 
ing a  house  on  certain  land,  the  owner  there- 
of had  a  plan  prepared  and  registered  in 
June,  1872,  covering  amongst  other  lands, 
those  subsequently  known  as  lots  3  and  4. 
The  boundary  line  between  these  two  lota 
was  so  run  that,  while  the  main  part  of  the 
house  stood  upon  lot  3,  a  small  portion  ex- 
tended over  part  of  lot  4.  According  to  this 
plan  subsequent  sales  were  made.  In  1872 
lot  3  was  conveyed  to  one  person  and  lot  4 
to  another  person — all  parties  acting  upon 
the  assumption  that  the  house  was  wholly 
upon  lot  3,  the  deeds  describing  the  lands  as 
lots  3  and  4  according  to  the  registered  plan, 
and  these  descriptions  being  carried  down 
through  all  subsequent  conveyances  and  mort- 
gages of  the  respective  properties.  The  own- 
ership and  possession  of  the  two  properties 
remained  distinct  until  1883,  and  from  that 
time  until  1896  both  were  owned  and  pos- 
sessed by  one  person,  subject  to  mortgages. 
This  person  in  1892  mortgaged  lot  3  to  the 
defendant,  who  in  1896  foreclosed  and  ob- 
tained possession.  In  1893  the  same  person 
mortgaged  lot  4  to  one  M..  and  through  fore- 
closure proceedings  and  a  subsequent  mort- 
gage to  himself  the  plaintiff  daimed  title. 
The  legal  estates  in  both  properties  had 
throughout  been  in  different  mortgagees.  The 
action  was  to  enforce  by  foreclosure  the 
plaintiff's  mortgage  upon  lot  4.  and  the  de- 
fence was  in  respect  of  the  part  covered  by 
the  defendant's  house: — Held,  that  the  de- 
fendant had  acquired  no  title  by  possession 
to  the  strip  of  land  in  dispute;  and  that  the 
provisions  of  the  Registry  Act  precluded  him 
from  setting  up  title  to  any  part  of  lot  4 
as  laid  down  upon  the  registered  plan.  — 
Semble,  that,  but  for  the  provisions  of  the 
Registry  Act,  the  strip  m^ht  have  passed 
to  the  defendant  by  the  mortgage  to  him  of 
lot  3  in  1892,  which  was  made  pursuant  to 
the  Short  Forms  Act,  under  the  "general 
words"  implied  in  such  mortgages.  McNish 
V.  Munro,  25  O.  P.  290.  Hill  V.  Broadhent, 
25  A.  R.  159.  and  Winfield  v.  Fowlie,  14 
O.  R.  102,  considered.  Prater  v.  Mutchmor, 
25  C  L.  T.  17,  8  O.  li.  R.  613.  4  O.  W. 
R.  290. 

Unregistered  deed  —  Subsequent  regis- 
tered mortgage  for  value  toithout  notice  « — 
Right  of  entry  —  Registry  Act  —  Real  Pro- 
perty Limitation  Act,] — The  defendant  was 
owner  in  fee  simple  in  possession  of  a  farm, 
and  being  about  to  marry  the  co-defendant, 
desired  to  convey  to  him  an  undivided  one- 
half  share  thereof,  so  that  they  might  be- 
come tenants  in  common.  She  consulted  a 
local  unlicensed  conveyancer,  who  prepared 
a  conveyance  to  himself  and  a  re-conveyance 
to  the  two  defendants,  as  tenants  in  common. 
The  conveyances  were  left  with  him  for 
registration.  He  registered  the  conveyance 
to  himself,  but  fraudulently  omitted  to  regis- 
ter the  re-conveyance.  The  defendants  con- 
tinued in  possession,  but  the  conveyancer 
without  their  knowledge,  mortgaged  their 
farm  to  the  plaintiffs,  who  brought  action  to 
enforce  their  mortgage: — Held,  that  under 
the  Registry  Act  (R.  S.  O.  1897,  c.  136), 
the  re-conveyance  was  void  against  the  plain- 
tiffs, who  had  advanced  their  money  without 
notice. — Held,  also,  that  the  right  of  entry 
did  not  accrue  until  the  mortgage  was  regis- 


tered, and  the  Statute  of  Limitations  (R.  S. 
O.  .1897,  c.  133),  was  not  a  defence  to  the 
plaintiff's  claim,  the  writ  having  been  issued 
within  the  period  of  the  limitation.  Judg- 
ment of  the  Supreme  Court  of  Canada  and 
the  Court  of  Appeal  for  Ontario  discharged ; 
judgment  of  Sir  John  A.  Boyd,  C.,  at  trial, 
restored.  McVity  v.  Tranouth,  C.  R.  £1906] 
A.  C.  1. 


6.  Pbince  Edwabd  Island. 

Jndements  binding  land  —  Prior  un- 
registered deed.] — In  May,  1856,  L.  conveyed 
lands  to  J.,  but  the  deed  was  not  registered 
until  April,  1860.  Subsequent  to  the  execu- 
tion of  the  deed,  but  before  registration,  judg- 
ments were  recovered  in  the  Supreme  Court 
against  L..  but  no  memorial  was  registered. 
In  1859  defendant  exchanged  these  lands  for 
lands  of  the  plaintiff,  and  a  good,  clear  title 
was  to  be  given.  Defendant  tendered  a  deed, 
which  plaintiff  refused  to  accept,  on  the 
ground  that  the  judgments  recovered  against 
L.,  previous  to  the  registration  of  the  deed 
from  him,  affected  the  title: — Held,  that,  as 
no  memorials  had  been  recorded,  the  judg- 
ments did  not  bind  the  land.  Reddin  v. 
Jenkins  (1863).  1  P.  E.  I.  R.  232. 


7.  QXTEBEO. 

Gift  of  land  —  Prior  sale  —  Non-regiS' 
tration  —  Notice  —  Oift  burdened  toith 
debts,]  —  A  universal  donee  of  property 
charged  with  the  debts  of  the  donor  cannot 
evict  the  prior  purchaser  for  value  of  one 
of  the  immovables  comprised  in  the  gift,  in 
spite  of  the  fact  that  the  sale  has  not  been 
registered,  while  the  gift  has,  for  the  donee 
has  succeeded  to  the  obligation  of  warranty 
of  his  donor.  2.  Article  2085,  C  C,  is  not 
applicable  to  a  donee  of  an  immovable  in  such 
a  manner  that  his  knowledge  of  an  unregis- 
tered right  belonging  to  a  third  person  can- 
not be  set  up  against  him,  but  it  is  otherwise 
when  the  burdens  upon  the  gift  equal  the 
value  of  the  thing  given,  for  in  that  case 
the  pretended  gift  is  in  fact  a  sale.  3.  The 
mere  knowledge  of  a  purchaser  for  value 
that  the  immovable  which  he  has  acquired 
was  previously  sold  by  his  grantor  to  a  third 
person,  whose  title  has  not  been  registered, 
does  not  constitute  a  fraud  sufficient  to  effect 
the  validity  of  the  duly  registered  title  of 
such  purchaser ;  Mathieu.  J.,  diss.  Barbe  Y. 
Barbe,  20  Que.  S.  C.  119. 

Mortgage  —  Deed  —  Priorities.]  —  A 
mortgagee  who  has  registered  his  mortgage 
can  take  advantage  of  the  want  of  registra- 
tion of  a  deed  transferring  property.  Tessier 
v.  Qrandmont,  35  Que.  S.  C.  396. 

Pnroliaser   of    intmoTable    property 

who  fails  to  register  his  title,  cannot  invoke 
the  ten  years  prescription  under  Art.  2251, 
C.  C,  against  a  third  party  who  has  pur- 
chased the  same  property  from  the  same 
vendor  for  a  valuable  consideration,  whose 
title  is  registered.  Lavergne,  J.  (dissen- 
tiente),  Lacroim  d  Nault  v.  Rousseau  (1909), 
18  Que.  K.  B.  455. 
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Quebec  law  —  Oift  of  land  —  Parent 
and  child  —  Marriaoe  contract  of  child  — 
Non-registration  —  Rights  of  creditor8,'\ — ^A 
creditor  by  specialty  has  no  right  to  take  ad- 
vantage of  the  non-registration  of  a  gift  of 
land  made  by  a  father  to  his  son  by  the 
marriage  contract  of  the  son.  Carrier  V. 
Lacaase,  34  Que.  S.  C.  95. 

Qnebeo  law  —  Oift  of  land  —  Right  of 
creditors  —  Declaration  of  nullity  of  regis- 
tration.l — ^An  unregistered  gift  of  land  has 
no  existence  as  regards  third  persons,  even 
simple  contract  creditors;  and  they  may  de- 
mand a  declaration  of  nullity  of  its  regis- 
tration if  at  the  time  at  which  it  is  effected 
it  causes  them  prejudice.  Carrier  v.  Lor 
casse,  34  Que.  S.  C.  93. 

« 

Quebec  law  —  Hypothec  —  Removal  — 
iStatus  of  person  affected — Conditional  future 
interest  —  Presumption  from  registration — 
Parties.] — ^Any  party  interested  in  the  re- 
moval of  a  hypothec  burdening  without  rea- 
son an  immovable,  may  demand  the  cancella- 
tion thereof,  and  his  interest  entitling  him  to 
make  such  demand  may  foe  either  actual  or 
eventual,  that  is  to  say,  an  interest  the 
realisation  of  which  is  subject  to  some  un- 
certain event  or  fact. — 2.  The  action  may  be 
against  the  party  in  whose  favour  the  regis- 
tration has  been  effected,  for  such  registration 
in  the  case  of  a  person  of  full  age  is  pre- 
sumed to  have  been  made  by  him  for  himself 
and  his  own  advantage. — Judgment  in  30 
Que.  S.  C.  508  affirmed.  Cotnoir  v.  Brisson, 
33  Que.  S.  G.  30. 

Quebec  law  —  Judgment  —  Registration 
against  land  —  Hypothec  —  Unregistered 
deed  —  Notice  —  Priority,] — The  registra- 
tion of  a  judgment  against  immovable  pro- 
perty which,  by  the  cadastre  of  the  division 
in  which  it  is  situate,  appears  to  belong  to 
the  judgment  debtor,  creates  a  legal  hypothec 
thereon,  even  though  the  judgment  creditor 
is  aware  of  the  existence  of  an  unregistered 
deed,  by  which  the  property  had  been  sold 
to  a  third  party.  Aumais  v.  Ranger,  28  Que. 
S.  C.  269. 

Quebec  law^  —  Priority  of  registration 
— Notice  of  former  sale  —  Later  registra- 
tion,]— The  purchaser  of  an  immovable  who 
has  registered  his  title  in  the  proper  registry 
office,  has  a  right  to  set  up  the  non-registra- 
tion of  a  previous  purchaser  of  the  same 
immovable,  although,  before  the  date  of  his 
title,  he  knew  of  the  existence  of  the  former 
sale ;  Arts.  2098  and  2085.  C.  C.  Plessisvile 
Foundry  Co.  v.  Brisson,  33  Que.  S.  C.  23. 

Quebec  laws  —  Possession  —  Cadastre 
Incumbrance  —  Trespass  —  Action  — 
Time.] — Possession  on  which  to  ground  a 
possessory  action  (possesftion  utile)  will  not 
be  inferred  from  a  title  to  a  real  right  regis- 
tered before  the  making  of  the  cadastre  in 
the  locality  where  the  immovable  affected  is 
situate  and  of  which  the  registration  has  not 
been  renewed,  as  against  the  purchaser  of 
the  immovable,  free  from  the  incumbrance, 
by  a  title  registered  subsequently  to  the  mak- 
ing of  the  cadastre. — No  possessory  action 
en  complainte  will  lie  for  acts  of  disturbance 
commit! ed  more  than  a  year  before  it  is 
brought.  Gagnon  v.  Delisle,  30  Que.  S.  C. 
207. 


Quebec  laws — Removal  of  cloud  on  regi9- 
tered  title  —  Action  —  "  Interested  party " 
— Vendor  —  Warranty  —  Answer  to  aciian 
— Hypothec.  — ^The  vendor  of  land,  as  the 
warrantor  of  his  purchaser,  is  an  **  interested 
party  '*  within  the  meaning  of  Art.  2149, 
C.  C,  and  has  a  locus  standi  in  an  action 
to  remove  from  the  registry  the  record  of  a 
hypothec,  void  or  irregular,  against  the  land 
sold. — The  defendant  cannot  set  up  in  answer 
to  such  an  action  that  the  instrument  regis- 
tered does  not  create  a  hypothec;  as  long 
as  the  registration  exists,  the  interested  party 
has  a  right  to  have  it  removed.  Cotnoir  v. 
BHsson,  30  Que.  S.  C.  508. 

Beglstrar's  certificate  —  Substitution^ 
how  registered,]  —  Erroneous  conclusions 
which  the  registrar,  in  his  certificate,  ex- 
presses with  regard  to  registered  documents, 
cannot  prejudice  those  whose  rights  are  regu- 
larly registered.  2.  A  substitution  is  suffi- 
ciently registered  by  the  registration  of  tlie 
wills  which  have  created  it,  of  the  declara- 
tion of  the  death  of  the  testators,  and  of  the 
immovables  transmitted  by  the  wills.  Pel- 
letter  v.  Michaud^  20  Que.  S.  C.  413. 

Resistration  of  dower  not  being  re- 
quired except  as  towards  third  persons,  the 
universal  legatee  of  the  husband  cannot  ob- 
ject that  the  dower  was  not  registered.  Fol- 
Ueres  v.  Villeneuve  (1910),  17  B.  I*,  n.  s.  72. 

Registration  of  real  rishta — Agree- 
ment involving  no  real  right  —  Cancella- 
tion.]— The  registration,  as  affecting  speci- 
fied immovables,  of  an  agreement  sous  seing 
priv4  which  confers  no  real  right  and  relates 
to  none,  is  illegal,  and  an  action  will  lie 
by  the  owner  of  the  immovables  against  the 
party  who  causes  the  registration  to  be  made, 
to  have  it  cancelled.  Lionais  y.  Hendershot, 
35  Que.  S.  C.  67. 

Resistratloia  of  real  rigbte  —  Lessee 

of  premises  under  a  written  lease  for  six 
years,  registered  more  than  thirty  dajrs  after 
it  is  made,  and  only  by  a  memorial  in  which 
the  term  of  years  is  not  specified,  cannot 
invoke  it  against  a  subsequent  purchaser 
under  a  deed  passed  before  the  registration 
of  the  lease,  though  registered  after,  but  with- 
in thirty  days  of  its  date.  Trudeau  v.  Ress- 
ler  (1909).  36  Que.  S.  C.  17. 

Rene^ral  of  res^stratlon  —  Act  of  saU 

— Irregularities  —  Hypothec] — A  notice  of 
renewal  of  the  registration  of  an  act  of  isale, 
which  does  not  give  the  date  of  the  original 
registration,  which  gives  the  wrong  number 
of  such  registration  as  well  as  of  the  register 
and  the  volume^  and  which  confuses  the 
names  of  the  vendor  and  the  purchaser,  giv- 
ing that  of  the  vendor  for  the  purchaser  and 
vice  versa,  is  informal  and  irregular  and 
is  not  sufficient  to  preserve  the  hypothec 
created  by  the  sale.  Oiard  v.  Lachance,  21 
Que.  S.  C.  103. 

Sheriff's  sale  —  Mortgage  —  Discharge 
— Prescription  —  Action,] — A  sheriffs  sale 
does  not  purge  a  hypothec  for  the  purposes 
of  the  registrar's  certificate  produced  in  the 
suit  in  which  such  sheriff's  sale  took  place. — 
2.  A  Judge  on  a  petition,  in  that  suit,  for  the 
radiation  of  an  hypothec,  cannot  adjudicate 
upon    an    alleged   prescription   of   ten   years 
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which  would  involve  questions  of  possession 
and  good  faith. — 3.  The  removal  from  the 
registrar's  certificate  of  a  hypothec  which 
obstructs  the  distribution  of  the  proceeds  of 
an  immovable  upon  which  he  is  collocated, 
Ifl  a  legal  interest  sufficient  to  justify  a 
party  to  bring  a  suit  for  the  radiation  of 
said  hypothec.  Oari^py  v.  Paguet,  16  Que. 
S.  C.  414. 

See  Assessment  and  Taxes  —  Attach- 
ment OP  Interest  in  Mines — ^Bankbuptct 
and  Insolvency  —  Deed  —  Equitable 
Execution  —  Estoppel  —  Judgment  — 
Landlord  and  Tenant  —  Mechanics* 
Liens  —  Mortgage  —  Trusts  and  Trus- 
tees —  Vendor  and  Purchaser — Way. 


REJOINDER. 

8ee  Pleading. 


REI.ATOR. 

See  Costs  —  Municipal  Elections. 


jLELE  ASE. 

Claim  for  damages  —  Absolute  release 
— Restriction  to  subject  matter  of  discussion 
— Fraud  —  Equitable  relief  —  Failure  to 
notify  solicitor.  Begg  v.  Toronto  Bw.  Co,, 
6  O.  W.  R.  239. 

Deed  —  Construction  —  Estoppel  —  Set- 
tlement of  controversy  —  Imperfectly  drawn 
document.] — The  ancestors  of  the  plaintiff 
and  defendant  received  a  joint  grant  of  land 
from  the  Crown,  and  used  and  occupied 
different  parts  of  the  land  included  in  the 
grant  as  tenants  in  common.  N.,  Ijeing  in 
debt,  in  order  to  save  his  property  from  his 
creditors,  gave  a  deed  to  his  brother  A.  of 
his  right  and  title  in  the  whole  grant,  but 
remained  in  possession,  use,  and  enjoyment 
of  the  land  occupied  by  him,  as  before.  Sub- 
sequently he  demanded  a  reconveyance  from 
A.  and  his  heirs,  and  a  controversy  which 
arose  was  settled  by  the  heirs  of  A.  con- 
veying to  N.  one  portion  of  the  land  and  N. 
executing  to  the  heirs  of  A.  what  was  in- 
tended as  a  release  and  quit-claim  of  all  his 
interest  in  the  other  portion  of  the  land,  in- 
cluding that  in  question:  —  Held,  that,  al- 
though the  release  was  badly  drawn  and 
failed  to  express  in  clear  and  distinct  terms 
the  nature  of  the  transaction  between  the 
parties,  as  this  was  the  clear  inference  to 
be  drawn  from  the  documentary  evidence 
and  the  surrounding  circumstances,  the  Court 
would  give  effect  to  it.  McQueen  v.  Mc- 
Queen, 42  N.  S:  R.  253,  4  E.  L.  R.  310. 

Iiibel  action  —  Settlement  pending  ac- 
iiofi  —  Validity  —  Pleading  —  Costs.]  — 
Libel  action.  Plaintiff  without  knowledge 
of  his  solicitors  settled  this  action  for  $30. 
When  solicitors  heard  of  it  they  demanded 
their  costs  from  defendant  who  refused  to 
pay.  Plaintiff  then  proceeded  with  action, 
defendant  pleading  release,  and  plaintiff  re- 


plying that  release  invalid.  Release  held 
valid  and  action  dismissed  with  costs  since 
added  plea.  Scarrow  v.  Qummer,  13  O.  W. 
R.  608. 

Master  and  servant  —  Injury  to  ser- 
vant and  consequent  death  —  Action  undfir 
Lord  CamplelVs  Act  —  Status  of  supposed 
widow  —  Evidence  of  marriage  —  Rxght  of 
action   as   administratrix  —   Letters   issued 
pendente  lite  —  Release  ot  claim  —  Improvi- 
dence —  Invalidity  —  Retention  of  money 
paid  to  obtain  release  —  Bar  —  Payment 
into    Court  —   Assessment   of   damages   — 
Mother  of  deceased  —  New  trial] — ^Appeal 
by  defendants  and  cross-appeal  by  plaintiff 
from  judgment  of  a  Divisional  Court  (8  O. 
L  R.  499,  3  O.  W.  R.  921).  reversing  judg- 
ment of  Idington,  J.   (7  O.  L.  R.  747,  3  O. 
W.  R.  510) ,  and  directing  a  new  trial  as  to 
the  plaintiff's  right  as  widow  and  adminis- 
tratrix to  recover  damages  for  the  death  of 
John  Doyle,  a  workman  in  the  employment 
of  defendants,  who  was  caught  in   the  ma- 
chinery of  the  workshop  while  at  work  paint- 
ing, and  died   from   injuries   received.     The 
Court  below  held  that  a  release  given  by  the 
plaintiff  should  not  be  held  binding  on  her, 
and    the    defendants*    appeal    was    mainly 
against  that  part  of  the  decision,  and  as  to 
whether    the   action    was   maintainable,    the 
money  paid  to  plaintiff  not  having  been  re- 
turned :—iIeW,  that  the  evidence  fully  sus- 
tained  the   findings   of   the   jury   as    to   the 
cause   of   the   accident   and   the   defendants 
negligence.     On   the  cross-appeal,   the  judg- 
ment  of  the  Divisional   Court  holding   that 
the  plaintiff  was  not  entitled  to  recover  any 
damages    on    behalf   of   the   mother   of   the 
deceased  was  hdd  right. — Held,  the  conclu- 
sion unanimously  arrived  at  by  the  Judges 
of  the  Divisional  Court  that  the  release  was 
procured  under  circumstances  that  rendered 
it  invalid  as  a  bar  to  plaintiffs  claim  should 
stand.     It  was  said  that  the  plaintiff,  while 
repudiating  the  release,  had  not  restored  or 
offered  to  restore  the  money  paid  to  or  for 
her  as   the  consideration   for  her  executing 
it.    And  it  was  argued  that  on  that  account 
the  plaintiff  was  not  in  a  position  to  attack 
the  transaction.     Hewson  v.  Macdonald,  32 
C.  P.  407,  relied  on:  —  Held,  the  circum- 
stances were  entirely  different,  and  the  bring- 
ing of  an  action   is   in  itself  a  declaration 
of  intention   to   disaffirm   and   rescind.     Up 
to  that  time  the  plaintiff  may  keep  open  the 
question   whether  he   or   she   will  affirm  or 
disaffirm  the  transaction,  subject  of  course  to 
being  held  bound  by  delay  if  in  the  mean- 
time   third   parties   have   acquired    interests 
dependent  on  the  transaction,  or  the  position 
of    the   defendant   has    been    altered    to   his 
prejudice.     See  Clough  v.  London  and  North- 
western Rw,  Co,,  L.  R.  7  Ex.  26.   ...   It 
was.  therefore,  a  question  of  fact  whether  the 
party  defrauded  had  after  discovery  of  the 
fraud  elected  not  to  avoid  the  transaction; 
and,  unless  the  other  party  could  shew  that 
either  by  unequivocal  acts  or  express  words 
there  had  been  an  election  not  to  avoid  the 
transaction,  the  question  of  its  invalidity  was 
open  for  trial.    Neither  as  a  matter  of  plead- 
ing nor  of  substance  was  she  treated  as  de- 
barred, by  reason  of  not  having  restored  or 
offered  to  restore  the  money,  from  impeach- 
ing the  transaction.    And  there  has  been  no 
finding  that  she  elected  not  to  disaffirm  it. 
The  release  having  been  declared  invalid,  for 
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satisfactory  reasons,  she  ought  not  now   to 
be   deprived   of   the   benefit   of   that   finding 
merely   because   before   action   she   had   not 
returned  or  offered  to  return  the  money.    But 
it  has  not  been  found   that  an  actual   pre- 
meditated fraud  was  practised  on  the  plain- 
tiff,   in    which    case    there    would    be    no 
obligation  to  restore  money  paid  in  pursuance 
of  it. — Held,   the   plaintiff,   having   been   re- 
lieved  by   the  Divisional   Court  as   respects 
the  release,  should  have  been  required  to  re- 
turn or  otherwise  make  good  the  money  paid 
to  or  on  her  account.     If  the  judgment  in 
her  favour  had  remained,  it  would  have  been 
proper  to  reduce  it  by  the  amount  so  paid. 
But  as  the  judgment  for  damaees  no  longer 
stands,  she  should  now  be  allowed  to  bring 
the   amount  in   Court   ready   to  be   paid    to 
the  defendants   in   the  event   of  her   failing 
to  obtain  a  verdict  for  damages  on  the  trial 
directed  by  the  Divisional  Court.  Any  amend- 
ments to  the  pleadings  necessary  to  set  forth 
the  plaintiff's  willingness  to  make  good  the 
money    paid    by    the    defendants    should    be 
made.     Subject  to  these  directions,   the  ap- 
peal was  dismissed  with  costs.     The  cross- 
appeal  also  dismissed  with  costs.     Doyle  v. 
Diamond  Flint  GlasB  Co.,  6  O.  W.  R.  207, 
10  O.  L.  R.  567. 

Pledge  of  bonds — Agreement  for  release 
— Judgment  —  Satisfaction  —  Terms.  To- 
ronto Oeneral  Trusts  Corporation  v.  Central 
Ontario  Bv?,  Co.,  5  O.  W.  R.  544. 

Stay  of  proeeedinKB — Release  of  plain- 
tiff*9  claim  —  Pleading,] — ^Defendants  paid 
plaintiff  $300  for  a  release,  which  he  now 
states  was  not  a  release  of  the  whole  cause 
of  action,  and  had  paid  his  solicitors  their 
costs,  but  having  been  discharged  they  re- 
fused to  consent  to  the  dismissal  of  the' 
action.  Plaintiff  now  having  changed  his 
solicitors  leave  was  given  defendants  to 
counterclaim  for  above  amount,  apply  as 
they  may  be  advised,  and  amend  their  state- 
ment of  claim.  0*Brien  v.  Miikigan,  12  O. 
W.  R.  1060. 

Validity  —  Judgment  against  defendant 
in  action  for  seduction  —  Pending  appeal — 
Consideration  —  Agreement  to  pay  costs — 
Religious  influence  emerdsed  by  strangers  to 
defendant  —  ** Undue  influence^'  —   Verdict 
of  jury  —  Motion  to  set  aside.] — The  plain- 
tiff, having  obtained  a  verdict  and  judgment 
for  $1,200  against  the  defendant  in  an  action 
for   seduction   of    the    plaintiff's     daughter, 
while  an  appeal  by  the  defendant  from  the 
judgment  was  pending,  executed  a  release  of 
the  judgment,  upon  the  defendant  paying  the 
plaintiflTs  costs  of  the  action.     The  plaintiff 
was  induced  to  do  this  by  the  persuasions  of 
the  bishop,   and   one  H.,   ^  member  of   the 
congregation  of  a  church  to  whicn  the  plain- 
tiff belonged,  and  by  their  threats  that,  un- 
less he  made  a  settlement  of  the  action,  he 
would  be  expelled  from  the  church,  the  tenets 
of  which  forbade  the  members  to  go  to  law. 
The  bishop  and  H.  acted  in  good  faith,  from 
religious  motives,  and  were  not  in  any  sense 
agents  of  the  defendant.     The  principal  ob- 
ject of  the  plaintiff  in  bringing   the  action 
was  to  secure  maintenance  for  his  daughter's 
child,  and  H.  promised  that  the  child  would 
be  cared  for: — Held,  that  the  consideration 
for   the   release   being   substantial,    and    the 
influence  to  obtain  it  havjng  been  exercised 


without  the  defendant's  knowledge  or  procnie- 
ment,  and  for  a  purpose  entirely  foreign  to 
him,  the  release  was  binding  on  the  plaintiff, 
even  though  the  spiritual  influence  exercised 
was  "  undue  influence,"  which  was  doabtfuL 
— Judgment  of  MacMahon,  J.,  upon  the  trial 
of  an  issue  as  to  the  validity  of  the  release, 
reversed. — A  motion  by  the  defendant  to  set 
aside  the  verdict,  and  judgment  for  $1,200 
and  for  a  new  trial,  was  dismissed,  there 
being  evidence  which,  if  believed  by  the  jury, 
justified  the  verdict.  Lehman  v.  Kester  18 
O.  L.  R.  395.  13  O.  W.  R.  346,  1205.       ' 

See  Bankbuptcy  and  Insolveitct  — 
Bills  of  Exchange  and  Psoiassomr  Noies 
—Contract  —  Deed  —  Husband  ani> 
Wife  —  Insurance  —  Judgment  —  Mqbiv 
GAGE  —  Principal  and  Sueett  —  Yenbob 
and  Purchaser  —  Warehouse  Rbceift9 
— Water  and  Waterooubsbs. 


RELIEF  AGAINST  FOBTEITnBS. 

See  Landlord  and  Tenant — ^Vendor  and 

PUBCHABEB, 


RETiTTTF  FUMD. 

See  Benevolent  Societt. 


See  Pabties — ^Wat, 


RELIGIOUS  OOMMUJIiTLHS. 

See  Schools. 


RELIGIOUS  nrsTinr*' 

See  Chubch. 


BEUOIOTTS  OBBEB. 

Ezplnsion  of  member  —  Insanity  — 
False  imprisonment — Compensation  for  ser- 
vices —  Findings  of  jury.  Archer  v.  Sodeim 
of  Sacred  Heart  of  Jesus,  2  O.  W.  R.  847 


REMADfDER.. 

See  Wnx. 


See  Landlobd  Ain>  Tenant. 


See  YsNDOB  and  Pubcbas^ 
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BENTES  CONSTITTTEES. 

Quit  rents  —  Right  to  —  Pergonal  claim 
— Prescription — Assignment  —  Service  — 
Rights  of  assignee,] — Althoagh  the  capital  of 
the  constituted  rents  which  takes  the  place 
of  quit-rents,  etc.,  since  the  abolition  of 
seignorial  tenure,  is  declared  immoTable  by 
law,  the  right  of  collecting  such  rents  is 
not  a  real  ri£,Iit.  but  amounts  to  a  simple 
personal  claim  which  is  not  susceptible  of 
being  acquired  by  prescription. — 2.  The  sale 
or  assignment  of  constituted  rents  gives  no 
useful  right  to  the  assignee,  as  against  the 
debtors,  unless  the  assignment  is  served  on 
the  latter  in  the  manner  provided  by  Arts. 
1571  and  1571  (c),  C.  C,  and  Art  5612, 
R.  S.  Q.  Mailhot  v.  Brimhois,  32  Que.  S.  C. 
542. 


BENTS   AND   PROFITS. 

See  TENAirrs  in  Ck>MMON— Titlb  to  Land. 


RENUNCIATION. 

See  ExxouTOBs  and  Aoministbatobs. 


REPAIR  OF  HIGHiWAT. 

See  Landlobd  and  Tenant — Wat. 


BEFLEVIN. 

Adding  parties.]  —  By  the  Supreme 
Court  Rules,  1906,  proceedings  in  actions 
for  replevin  are  made  uniform  with  those 
in  other  classes  of  actions.  An  order  adding 
defendants  in  an  action  for  replevin,  against 
the  objection  of  the  plaintiff,  was  affirmed. 
Emerson  Y.  Shinner,  13  B.  C.  R.  121. 

Affldavit  —  Bond — Misnomer — Sureties 
— Justification  —  Summons.] — An  applica- 
tion to  set  aside  a  writ  of  replevin  on  the 
following  grounds:  (a)  the  affidavit  upon 
which  the  writ  issued  was  sworn  before  the 
issue  of  the  writ  of  summons  in  the  action; 
(b)  the  replevin  bond  was  executed  before 
the  issue  of  the  writ  of  summons;  (c)  there 
was  a  misnomer  of  the  defendant  in  the  affi- 
davit, writ,  and  other  proceedings;  and  (d) 
there  was  but  one  surety  in  the  replevin 
bond;  was  dismissed.  Such  an  application 
was  properly  made  by  summons  under  R. 
458  of  the  Judicature  Ordinance  (C.  O.  1898 
c.  21).  An  affidavit  of  justification  on  a 
replevin  bond  is  not  necessary.  Marcy  v. 
Pierce  (No.  1).  4  Terr.  L.  R.  186. 

Affidavit  for  —  Insufficiency  of  —  Ex- 
ception to  the  form,] — The  insufficiency  or 
irregularity  of  an  affidavit  preliminary  to  the 
issue  of  a  writ  of  saisie^evendication,  does 
not  constitute  such  an  irregularity  as  will 
enable  the  service  upon  the  defendant  to  be 
set  aside,  and  be  the  basis  of  an  exception 
to  the  form.  Albert  y.  Oravel,  7  Que.  P.  R. 
12. 


Cliristiaa  same  of  dof  endaat  —  Ini- 
tials —  Bond  —  Number  of  sureties.] — ^A 
writ  of  replevin,  in  which  the  defendant  is 
described  by  the  initial  letter  only  of  his 
Christian  name,  is  bad,  and  will  be  set  aside 
upon  application  to  a  Judge  in  Chambers. 
The  writ  will  be  likewise  set  aside  where 
the  replevin  bond  has  been  executed  by  one 
surety  only.  Semble,  that  a  replevin  bond 
that  does  not  follow  the  form  prescribed  by 
the  statute  is  bad.  Huhlard  y.  YoiMg,  34 
N.  B.  R.  641. 

ConTorsion  of  Ship.     See  Ship. 

Defendant  not  in  possession  <if 
goods.] — ^A  saisie-revendication  cannot  be 
made  against  a  defendant  who  is  not  in 
possession  of  movable  effects  which  can  be 
seized,  especially  when  it  is  alleged  in  the 
proceeding  itself  that  another  person  is  in 
possession  of  the  goods  sought  to  be  re- 
plevied.   Leonard  y.  Otoens,  8  Que.  P.  R.  3. 

DeliTory  of  goods  to  hnsband  of 
plaintiflP  —  Third  party  —  Oarantie.] — In 
an  action  brought  by  a  married  woman, 
separate  as  to  property,  for  revendication  of 
movables,  the  deiendant  may,  by  way  of 
dilatory  exception,  demand  that  the  husband 
of  the  plaintiff  be  brought  in  en  garantie^ 
he  having,  as  alleged,  received  such  mov- 
ables before  the  institution  of  the  action. 
Eotte  y.  Rochan,  6  Que.  P.  R.  361. 


Distress  for  rent  under  an  illegal 
lease  —  In  pari  delicto,  etc]  —  Replevin 
will  lie  to  recover  goods  distrained  for  rent 
in  arrear  under  an  illegal  lease.  The  maxim, 
In  pari  delicto  potior  est  conditio  possidentis, 
is  applicable  only  when  the  possession  results 
from  the  act  of  the  parties,  and  not  when  it 
results  from  some  incident  attached  to  a 
legal  instrument :  per  Tuck,  C.J.,  Barker  and 
McLeod,  J  J.  (Hanington  and  Van  Wart, 
JJ.,  dissenting) .  Per  Hanington,  J. :  An 
illegal  contract  is  valid  as  between  the  par- 
ties thereto  for  all  purposes  that  can  be  ac- 
complished without  the  aid  of  the  Court; 
therefore  that  person  must  fail  who  is  first 
compelled  to  set  a  Court  in  motion  in  order 
to  obtain  such  aid.  Per  Van  Wart,  J.:  The 
Court  ought  not  to  assist  any  of  the  parties 
to  an  illegal  transaction;  therefore,  in  the 
above  case,  the  parties  should  be  restored 
to  the  position  in  which  the  writ  of  replevin 
found  them;  that  is,  an  order  should  be 
made  to  restore  the  goods  replevied  to  him 
out  of  whose  possession  they  were  taken  by 
the  process  of  the  Court.  OaUagher  y.  Mo- 
Queen,  35  N.  B.  R.  198. 

Goods  in  enstody  of  law — Distress  for 
tames  —  Legality  of  assessment  —  Juris- 
diction,]— ^A  writ  of  replevin  brought  to  try 
the  legality  of  an  assessment  for  taxes,  and 
the  execution  issued  thereon,  both  of  which 
were  alleged  to  be  void  for  want  of  juris- 
diction, will  not  be  set  aside  on  a  summary 
application,  on  the  ground  that  at  the  time 
the  goods  were  replevied  they  were  in  the 
custody  of  the  law,  unless  the  proof  is  satis- 
factoiy  that  all  the  conditions  necessaiy  to 
give  jurisdiction  have  been  fulfilled.  Mao- 
monagle  y.  CamphcU,  35  N.  B.  R.  625. 

Indemnity  —  Bond,] — Rule  1074,  deal- 
ing with  the  question  of  indemnity  of  the 
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defendant  in  replevin  proceedings,  is  the 
statute  48  V.  c.  13,  e.  8,  imported  into  the 
Rules,  and  does  not  give  an  independent 
cause  of  action,  merely  adding  another  con- 
dition to  the  replevin  bond  required  to  be 
taken  by  the  sheriff.  Harper  v.  Toronto 
Type  Foundry  Co.,  20  C.  L.  T.  63,  31  O.  R. 
422. 

Irregular  issue  of  writ  —  Defects  in 
affidavit  —  Practice  —  Setting  aside  writ. 
Thomquist  V.  Peters  (N.W.T.),  3  W.  L. 
R.    488. 

liand  scrip  —  Dominion  Lands  Act  — 
Assignment  —  Contract  —  Illegality,]  — 
Under  an  order  of  the  Governor  in  council, 
prohibiting  the  Commissioner  from  recog- 
nising or  accepting  assignments  of  land 
scrips  and  from  delivering  them  to  assignees, 
made  pursuant  to  s.-s.  (f)  of  s.  90  of  the 
Dominion  Lands  Act.  R.  S.  C  c  54.  as  re- 
enacted  by  62  &  63  V.  c.  16,^  s.  4,  the  de- 
fendant became  entitled  to  scrip  for  land  to 
be  located  by  her.  She  sold  the  right  to  the 
scrip  to  the  plaintiff,  and  gave  him  an  order 
on  the  Commissioner  for  it.  After  delivery 
by  the  latter  to  the  plaintiff^  the  defendant, 
knowing  that  the  scrip  was  m  the  plaintiff's 
possession,  deliberately  assigned  it  to  him 
for  valuable  consideration.  She  afterwards 
took  the  scrip  from  the  plaintiff  and  refused 
to  return  it: — Held,  that  the  contract  of 
sale  of  the  scrip  was  valid,  and  that  the 
plaintiff  was  entitled  to  recover  possession 
of  it  in  an  action  of  replevin.  Wright  v. 
Battley,  15  Man.  L.  R.  322,  1  W.  L.  R.  563. 

Motion  for  possession  —  Merits,] — A 
motion  by  the  plaintiff  for  the  possession 
of  goods  seized  and  revendicated  by  which 
the  merits  of  the  cause  would  be  decided, 
will  be  dismissed.  La  8ociit4  des  Artisans 
Canadiens  Franqois  v.  Oougeon,  7  Que.  P.  R. 
336. 

Order  for  interim  possession — Irre- 
parable injury.] — Where  the  ownership  of 
effects  is  claimed  by  an  action^  in  revendi- 
cation,  and  it  appears  that  the  effects  claimed 
form  part  of  a  complete  system  of  electric 
lighting,  and  that  irreparable  injury  would 
be  caused  to  the  system  by  even  the  tempor- 
ary withdrawal  of  the  effects  claimed,  the 
Court  will  not  disturb  the  person  in  actual 
possession  until  the  respective  rights  of  the 
contending  parties  shall  have  been  regu- 
larly examined  and  finally  adjudicated  upon. 
Palliser  v.  Simpson,  9  Que.  Q.  B.  808. 

Order  for  sale  of  soods  replevied — 

Rules  1097,  i058.]— Plaintiff  had  paid  into 
Court  $2,000  to  obtain  an  order  of  replevin 
of  some  horses.  He  was  further  paying  $5 
per  day  for  their  keep.  No  trial  could  be 
had  for  considerable  time.  He  therefore  ap- 
plied for  order  for  sale  of  the  horses  under 
Rules  1097  and  1098:— HeW,  there  is  no 
power  under  those  rules  or  otherwise  to 
grant  such  an  order.  Innes  v.  Hutcheon, 
5  O.  W.  R.  357.  9  O.  L.  R.  392. 

Ownership  of  okattel  —  Evidence  — 
Third  party  —  Scale  of  costs  —  Jurisdic- 
tion of  Small  Delis  Court.]— The  plaintiff 
sold  a  road-house,  with  the  stock  in  trade, 
household  furniture,  goodwill  of  the  busi- 
ness, etc.,  to  L..  and  L.  sold  to  the  defend- 


ant. Both  sales  were  evidenced  by  bills  of 
sale.  In  the  bill  of  sale  from  L.  to  the 
defendant  the  words  "including  the  cabin 
occupied  by  J.  Graham'*  (the  plaintiff)  were 
added,  but  these  words  were  not  in  Uie  biD 
of  sale  from  the  plaintiff  to  L.  This  action 
was  brought  to  recover  possession  of  the 
cabin  as  a  chattel,  and  also  of  certain  goods, 
but  the  only  issue  at  the  trial  was  as  ^  to 
the  cabin.  L.  was  brought  in  as  a  third 
party.  The  plaintiff  had  replevied  the  cabin, 
and  the  defendant  had  re-replevied  i — Held, 
upon  the  evidence,  that  the  cabin  was  not 
sold,  and  that  the  plaintiff  was  the  owner, 
and  was  entitled  to  recover  $60,  the  valae 
of  the  cabin,  as  damages  against  the  de- 
fendant and  L. — Held,  also,  that  under  sec 
2  of  ch.  3  of  the  Ordinance  of  1906,  the  ac- 
tion might,  as  far  as  L.  was  concerned,  have 
been  brought  in  the  Small  Debts  Conrt; 
but  the  defendant,  after  warning,  deliber- 
ately took  possession  of  the  cabin  and  the 
other  goods  as  well,  and  asserted  a  title 
to  them;  the  other  goods  having  been  given 
up,  and  no  evidence  given  as  to  their  value, 
it  should  be  assumed  that  it  was  sufficient 
to  warrant  the  action  being  brought  in  the 
higher  Court.  Therefore  the  costs  should 
be  on  the  lower  scale  of  a  higher  Court  ac- 
tion against  the  defendant,  and  on  the  Small 
Debts  Court  scale  against  L.,  who  should 
pay  the  defendant's  costs  on  that  scale. 
Graham  v.  White  (1910),  14  W.  L.  R.  287. 

Pleading  —  Declaration  —  Reply  — 
Stolen  article.]— Where  the  plaintiff  in  an 
action  of  replevin  contents  himself  with 
indicating  what  is  necessary  to  establish  his 
right  of  property,  he  may  by  his  reply  rebut 
the  titles  set  up  by  the  defendant  and  allege 
that  the  article  replevied  has  been  stolen, 
to  the  knowledge  of  the  defendant.  Saiional 
Cash  Register  Co.  v.  Menard,  8  Que.  P.  R. 
70. 

Pleading  —  Procedure  —  Evidence  — 
Judgment  secundum  allegata  et  probata  — 
Cltra  petiia  —  Surprise.] — In  an  action  for 
revendication  of  books,  documents,  and  re- 
cords retained  by  a  fire  insurance  agent 
after  his  dismissal,  and  for  damages  in  de- 
fault of  delivery  thereof,  several  policy  copy 
books,  which  could  not  be  found  at  the  time 
of  the  seizure,  were  delivered  up  in  a  muti- 
lated condition  by  the  defendant  during  the 
pendency  of  the  action,  the  defendant  be- 
ing unaware  of  such  mutilation.  Some  time 
afterwards  the  answers  to  the  defendant's 
pleas  were  filed  and  contained  no  reference 
to  the  mutilated  and  incomplete  condition 
in  which  these  books  were  returned.  At 
the  trial  the  plaintiffs  were  allowed  to  give 
evidence  as  to  the  cost  of  replacing  these 
books  in  proper  condition,  although  the  de- 
fendant objected  to  the  adduction  of  such 
proof,  and  the  trial  Judge  assessed  damages 
in  this  respect  at  $2(X)  and  $2,000,  in  re- 
spect of  certain  mutilated  plans,  at  the  same 
time  declaring  the  revendication  valid,  etc 
On  appeal  by  the  plaintiffs  from  the  judg- 
ment of  the  Court  of  King's  Bench,  re- 
versing the  judgment  at  the  trial  in  resard 
to  the  pecuniary  condemnation :  —  Held, 
affirming  the  judgment  appealed  from,  that, 
as  the  defendant  had  been  surprised,  in  so 
far  as  the  issues  affecting  the  policy  copy 
books  were  concerned  (Art.  110  C.  P.  Q.)» 
he  was  entitled  to  relief  as  to  the  item  of 
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^200  for  damages  in  respect  thereof,  as  the 
matter  was  not  pleaded.  With  regard  to 
the  item  of  $2,000  damages,  however,  as  the 
defendant  could  not  have  been  taken  by  sur- 
prise he  himself  having  mutilated  the  plans, 
the  Supreme  Court  of  Canada  reversed  the 
judgment  appealed  from  and  restored  the 
judgment  at  the  trial  as  to  that  item  of  the 
damages  assessed.  Nortoich  Union  Fire  Ina. 
Co,  V.  Kavanagh,  25  C  L».  T.  98,  36  S.  C. 
R.  7. 

Praeolpe  order  —  Rules  862,  86J^,  869 
— Delivery  of  goods  to  plaintiff — Re-4elivery 
to  sheriif — Practiee^l — ^A  praecipe  order  of 
replevin  taken  out  under  Rule  862  of  the 
King*s  Rench  Act  must  not  contain  a  dir- 
ection to  the  sheriff  to  replevy  the  goods  to 
the  plaintiff,  as  this  is  contrary  to  the  ex- 
press provisions  of  Rule  869. — When  the 
sheriff  acts  upon  such  a  direction  in  a  re- 
plevin order  the  defendant  is  entitled,  under 
Rule  864,  to  have  the  order  set  aside  with 
costs  and  the  goods  re-delivered  to  him  by 
the  sheriff,  ^chataky  y.  Batemant  7  W.  L. 
R.  526,  17  Man.  L.  R.  347. 

Salsle-reTendieation  —  Affidavit  —  /r- 
reffularities — Procedure,] — It  is  not  by  an 
exception  to  the  form,  but  by  a  petition  in 
contestation,  that  the  defendant  to  a  aaisie- 
revendioation  must  make  complaint  of  irregu- 
larities in  the  affidavit  upon  which  the 
aaitie^evendication  was  issued.  Albert  y. 
Oravel,  22  Que.  S.  C.  478. 

Salsle-reTendieatlon  —  Title  —  Rea 
judicata  —  Petition  —  Winding-^p  Act.] — 
Where  a  person  has  petitioned  in  proceedings 
under  the  Winding-up  Act  to  be  put  in  pos- 
session of  certain  articles  of  which  he  al- 
leges that  he  is  owner,  and  judgment  has 
been  given  granting  the  prayer  of  his  peti- 
tion as  to  certain  of  such  articles,  without 
adjudicating  as  to  the  others,  he  may  sub- 
sequently replevy  the  other  articles,  although 
they  have  been  sold  by  the  liquidator  to  a 
third  person ;  and  such  third  person  cannot 
plead  that  the  judgment  upon  the  petition 
is  res  judicata  against  the  claimant.  2.  A 
aaiaie^evendication  may  be  taken  against  the 
partv  in  possession  of  the  things  even  if  he 
detains  it  by  virtue  of  an  uncertain,  tempor- 
aiy,  and  conditional  title.  United  8hoe  Ma- 
chinery Co,  of  Canada  y.  FUhotte,  5  Que. 
P.  R.  333. 

Selmre  —  Absence  of  inventory,]  —  The 
seizure  of  a  lot  of  merchandise  certain  and 
ascertained  and  identified  by  the  person  seiz- 
ing, is  regular,  and  he  whose  goods  are  seized 
cannot  complain  of  the  want  of  a  detailed 
inventory  either  in  the  affidavit  for  aaiaie- 
revendication  or  in  the  procia-verbal  of  the 
bailiff.  Helfenberg  y.  Schwartz,  7  Que.  P. 
R.  8. 

See  BANKBtTPTOT  AND  iTHBGLVEUfCY — Byi- 
DENCB — HiBB  OF   CHATTELS — LaNDLOBD  AND 

Tenant  —  Pabties  —  Sale  or  Gkx)D8  — 
Vendob  awtd  Pubchaseb  —  Wbep  of  Sum- 
mons. 


Bee  Pleadino. 


See  Refebenoe. 


See  Cbihinal  Law. 


RES  IPSA   LOQUITUR. 

See  Bailment  —  Masteb  and  SEByANT 
Nboligence  —  Railway. 


REPUOATION. 

See  Pleading. 
O.O.L.— 120-f 


BES  JUDICATA. 

Action  for  penalty  —  Previoua  action 
— Distinct  contraventions  of  aame  by-lato  • — 
Ultra  virea  —  Judgment  ultra  petita,] — ^The 
plaintiffs  had  sued  the  defendant  for  a  pen- 
alty of  $20  for  having  sold  goods  in  Novem- 
ber, 1900,  without  having  taken  out  a  license, 
contrary   to  a   by-law  of   the   municipality. 
This  action  was  dismissed  upon  the  ground 
that  the  by-law  in  question  was  ultra  virea. 
Afterwards    the    defendant   having    in    the 
month  of  April  following  sold  goods  by  re- 
tail in  the  municipality,  the  plaintiffs  sued 
him  again  claitaiine  a  like  penalty  of  $20, 
under  the  same  by-law: — Held,  that  the  new 
action  of  the  plaintiffs  should  be  dismissed 
upon  the  plea  of  res  judicata  in  spite  of  the 
fact  that  distinct  contraventions  of  the  by- 
law were  in  question  in  the  two  suits.    2. 
That  the  fact  that  the  first  judgment  had 
gone  beyond  the  pleadings  in  declaring  the 
by-law  void  without  any  pleading  to  that 
effect,  could  not  deprive  this  first  judgment, 
which  had  not  been  attacked  by  petition  of 
the  authority  of  res  judicata,       Dorval  y. 
Legault,  21  Que.  S.  G.  107. 

Aetion  to  set  aside  assicnment  at 
ol&ose  in  aotion  —  Previous  garnishment 
proceeding  in  Division  Court — ^Establishment 
of  validity  of  assignment — Parties  —  False 
evidence — Fraud — Costs.  Johnston  y.  Bark- 
ley,  4  O.  W.  R.  453.  6  O.  W.  R.  549.  10  O. 
L.  R.  724. 

Rreaoh  of  oontraot — Identity  of  par- 
ties and  cauaes  of  action  —  Dispositif  and 
motif  a  of  judgment — Novation.] — ^To  an  ac- 
tion for  breach  of  contract,  in  which  dam- 
ages were  claimed  for  the  entire  unexpired 
term  of  the  contract,  the  defendant  pleaded 
that  he  had  made  a  judicial  abandonment, 
and  the  Court  of  Appeal,  affirming  the  deci- 
sion of  the  Court  of  Review,  dismissed  the 
action.  In  a  second  action,  by  the  same 
plaintiff  against  the  same  defendant,  for 
damages  for  the  same  breach  of  contract, 
for  a  portion  of  the  period  covered  by  the 
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first  action: — Held,  that  there  was  chose 
jug4e,  2.  In  a  qaestion  of  chose  jugiCy  the 
diepoeitif  only  of  the  first  judgment  can  be 
taken  into  account.  The  motifs  of  the  judg- 
ment can  be  considered  only  for  the  purpose 
of  explaining  obscurity  or  ambiguity  in  the 
dispositif.  And,  even  if  the  motifs  could  be 
looked  at  in  the  present  case,  the  plaintiff 
would  have  no  action,  because  the  Courts, 
in  the  first  action,  held  that  there  had  been 
novation  of  the  debt,  and  it  was  not  alleged 
or  proved  that  a, second  novation  had  taken 
place.  Canadian  Breweries  Limited  v.  Al- 
lard,  24  Que.  S.  C.  515. 

DiTifllon  Covrt  aetion  —  Settlement 
before  trial — ^No  bar  to  subsequent  action. 
WiUiams  v.  Cooh,  1  O.  W.  R.  133. 

Identity  of  aotioAi  —  Judgment  dis- 
missing action  against  surety  —  New  ac- 
tion against  principal.} — ^An  exception  based 
upon  res  judicata  is  well  founded  when  the 
plaintiff  sued  for  the  same  relief,  for  the 
same  cause,  in  a  new  action  against  the 
same  defendant  as  principal,  after  the  dis- 
missal of  a  former  action  against  him  as 
surety.  Therefore,  a  judgment  dismissing  an 
action  for  the  recovery  of  money  lent  against 
a  married  woman  and  her  surety,  on  the 
ground  of  the  contravention  of  Art.  1301, 
O.  0.>  may  be  set  up  as  res  judicata  by  the 
surety  or  his  representative  in  a  second  ac- 
tion in  which  the  plaintiff  claims  the  same 
sum  as  actually  lent  to  the  surety  and  to 
the  husband  of  the  married  woman,  alleging 
that  the  latter  had  by  fraud  caused  the 
memorandum  of  the  loan  to  be  subscribed 
as  if  it  was  the  act  of  the  married  woman, 
and  it  was  they  who  had  received  the  money 
lent  and  had  the  benefit  of  it.  Sutherland 
v.  Lafontaine,  31  Que.  S.  C.  431. 

Mining  law — Declaration  in  judgment,} 
— ^When  the  full  Court  varied  the  judgment 
of  the  trial  Judge  dismissing  an  action  to 
"adverse"  a  mining  claim,  by  expressly  ex- 
cepting from  the  judgment  "any  declaration 
affecting  the  title  of  either  party  to  their 
respective  mineral  claims,"  the  parties  were, 
by  implication,  left  in  the  same  position 
as  they  stood  before  the  action  was  brought, 
and  therefore  the  subject-matter  was  not 
res  judicata,  Dunlop  y.  Honey,  7  Brit.  Col. 
L.  R.  307. 

Opinion  of  Conrt  on  oaso  stated  by 
OoTemment.]  —  The  opinion  given  to  the 
government  by  the  Court  of  Appeal  upon  a 
question  referred  to  the  Court  under  61  V. 
c.  11,  is  an  opinion  only,  and  cannot  make 
a  point  passed  upon  res  judicata;  and  is  not 
even  a  compromise,  a  transaction,  nor  an 
arbitration,  inasmuch  as  the  question  re- 
ferred to  the  Court  of  Appeal  is  not  by  the 
consent  of  the  parties,  put  upon  the  sole 
initiative  of  the  government.  OaUndez  V. 
The  King,  26  Q^.  S.  C.  171. 

Prematnre  action  —  Second  action  — 
Mortgagee  —  Purchaser's  covenant  —  As- 
signment of.] — ^A  mortgagee  had  taken  an 
assignment  from  a  mortgagor  of  the  coven- 
ant of  a  purchaser  of  the  equity  to  pay  off 
the  mortgage,  and  had,  on  receiving  cer- 
tain   securities,   agreed   with    the   purchaser 


not  to  sue  him  until  certain  other  remedies 
were  exhausted,  and  had  been  unsucoessfol  in 
a  suit  against  the  mortgagor,  on  the  groand 
that  the  remedies  were  not  exhausted: 
Barler  v.  McCuaig,  24  A.  R.  492,  17  C.  L. 
T.  280;  29  S.  C.  R,  126,  19  C.  L.  T.  62. 
In  a  second  action  on  the  same  covenant: — 
Held,  that  the  Court  may  properly  examine 
the  pleadings,  evidence,  and  proceedings  at 
the  trial  of  the  former  action,  and  that  the 
reports  of  the  reasons  given  for  the  judg- 
ments may  be  looked  at  for  the  purpose  of 
ascertaining  what  the  law  is.  That  the  dis- 
missal of  an  action  on  the  ground  that  It 
was  prematurely  brought,  is  no  bar  to  an- 
other action  on  the  same  demand  after  time 
has  removed  the  objection.  And  that  the 
mortgagee,  having  exhausted  her  remedies 
and  made  an  arrangement  with  the  purchaser 
bj  which  she  Tjfas  placed  in  the  same  posi- 
tion with  respect  to  him  as  she  was  before 
she  received  the  securities,  was  entitled  to 
recover  notwithstanding  that  she  had  retrans- 
ferred  the  securities  to  him  and  agreed  not 
to  sue  on  his  covenant ;  but  the  latter  agree- 
ment was  not  to  apply  to  the  mortgagor,  in 
case  the  purchaser's  covenant  was  reassigned 
to  him.  Barber  v.  McCuaig,  20  C.  L.  T.  102, 
31  O.  R.  593. 


iSfee  Account  —  Appkai.  — 
AKD  Taxes  —  Champebtt  and  Mauvten- 

ANCE  —  FBAUDUUENT  COWVETAHCB — ^IjAND- 

LOBD  AND  Tenant — ^Masteb  and  Servant 
— Public  Morals  —  Pabtition — Principal 
AND  Subett. 


RESCISnOlf. 

See  Contract  —  Fraud  and  MssaiffBB- 
sentation  —  landlord  and  tenant 
— Sauc  op  Goods  —  Vendor  and  Pur- 
chaser. 


RESCISSION  OF  CONTRACT. 

See  Vendor  and  Purchascb  —  Writ  or 

Summons. 


RESCISSION   OF   IiEASE. 

See  Landlord  and  Tenant. 


RESCISSION  OF  SAUB. 

See  Vendor  and  Purchaser. 


RESERVATION   OF   RIGHTS. 

See  BiULB  op  Exchange  and  Pbomissobt 
Notes — ^Limitation  op  Actionb.* 


RESERVE  FUND. 

See  CoMPANT. 
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See  Abrbst  —  C6bts  —  Domioil  —  Me- 
chanics* LnsNB  —  Municipal  Cobpob- 

ATIONB  —  PaBLIAICENTABT  BLBCTIONS — 

Partnership  —  Pleading  —  Schools 

— ^VeNUE  —  WeIT  op  SulfMONS. 


See  Will. 


See  Cbdonal  Law. 


See  Gbocinal  Law. 


BESOLunoirs. 

See  ObicPANT — ^Municipal  Ck)BPOBATiONB. 


RESPONDEAT  ffUPEBIOB. 

See  Municipal  Ck>BPOBATioNB. 


RESTIT  U  TiON. 

See  OONTBAOT. 


BE8TRAINT  ON  ALIENATION. 

See  Crown  —  Execution  —  Gift  —  Hus- 
band AND  Wipe — Succession — ^Vendob 

AND  PUBCHASEB  —  WiLL. 


RESTRAINT  UPON  ANTICIPATION. 

See  RiOEiyEB. 


RJ3SULTINO  TRUST. 

See  DowEB— Tbusts  and  Tbustebs. 


See  SonciroB. 


RETRATT   SUCOESSORAXi. 

See  Champerty  and  Maintenance  —  Par- 
tition— Statutes. 


See  Parliakentabt  Elections  —  Wbit  or 

SUMKONS. 


RETURNING  OFPIOER. 

See  Cbiminal  Law  —  Municipal  Parixi- 

MENTABT   E3LECTI0NS. 


RESTRAINT  OF  RELIGIOUS 
LIRERTT. 

See  Will. 


BESTKADTT  OF  TEADE. 

OoTemmat  — yulUiu — Injunction — Breach 
of  contract  —  Liquidated  damagee.} — ^An 
injanction  will  not  be  granted  to  restrain 
a  defendant  from  doing  an  act  in  breach 
of  an  agreement  in  which  a  sum  is  coven- 
anted to  be  paid  as  liqaidated  damages  in 
snch  a  case. — 2.  A  covenant  not  to  promote 
or  aid  in  promoting  or  carry  on  a  trade  or 
business,  for  a  period  of  three  years,  is  nail 
and  void  as  being  in  restraint  of  trade  and 
unlimited  in  space.  Hamilton  Powder  Co. 
▼.  Johneon^  28  Que.  S.  G.  460. 

See  OoNSPiBACT  —  CJontbact — Covenant 
— Cbiminal  Law — Injunction  —  Masteb 
AND  Sebvant  —  Municipal  Cobpobations 
— ^Tbade  Unions. 


BEYEHSICATIOH. 

Detention  of  InsiirAnee  poUoy  —  Se- 
curity for  loan  —  Replevin.  Andereon  v. 
Ricard,  4  E.   L.   R.  67. 

Order   for  restoration   of   sooda   — 

Impossihility  of  compliance  with  —  Damagee 
— Value  of  goods  when  action  hroughtl — 
Where,  in  an  action  for  revendication  of 
wood,  the  defendant  is  ordered  to  restore  it, 
but  can  not  do  so,  he  should  be  ordered  to 
pay,  not  what  the  wood  has  brought  him, 
nor  what  it  was  worth  when  he  took  it,  but 
its  value  at  the  time  of  the  institution  of  the 
action.  Megantic  Pulp  Co.  Y.  Van  Dyke,  35 
Que.   S.   O.   327. 

Plea  of  serrloea  rendered  and  ex- 
penses incivrred  —  Right  of  retention  — 
Plea  praying  for  dismissal  of  action,}  — 
When  a  party  is  made  defendant  in  a  suit 
of  revendication,  he  may  set  up  the  ex- 
penses incurred  by  liim  in  preserving'  the 
things  revendicated  and  pray  for  the  dis- 
missal of  the  action. — Such  a  party  is  not 
bound  to  allege  in  his  plea  the  value  and 
amount  of  services  rendered  and  expenses 
incurred,    which    the    Court    itself   will   fix 
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accordinfT  to  the  evidence. — Under  such 
circumstances,  the  Court  will  declare  the 
plaintiff  to  be  the  proprietor  of  the  things 
revendicated,  will  order  the  defendant  and 
the  guardian,  upon  payment  to  them  of 
the  expenses  incurred  in  preserving  the  ob- 
jects, to  deliver  them  up  to  plaintiff,  but 
will  condemn  the  plaintiff  to  pay  the  de- 
fendant's expenses  and  costs.  Lecours  v. 
Price  Brothers  Co.  vl908),  16  R.  de  J.  441. 

Umlt  of  ffoodfl  —  Failure  of  purchaeer  to 
complete  payment — Revendication  of  goods 
— Obligation  to  tender  hack  amount  paid — 
Bet'Off  of  cost  of  in8tallation,'\ — ^TThe  obliga- 
tion of  the  vendor,  who  revendicates  an 
article,  in  default  of  payment  of  the  price, 
to  reimburse  the  purchaser  or  offer  to  pay 
him  what  has  been  paid  on  account,  may 
be  extinguished  by  set-off  of  the  cost  of  in- 
stalling the  artide,  at  the  time  of  delivery, 
and,  the  case  failing,  be  has  the  right  to 
revendicate  de  piano,  Biland  v.  Male, 
85  Que.  S.  O.  251. 

Sale  of  ttmber  —  Unpaid  vendor  — 
Condition — Entirety — Practice  —  Contestnh 
tion  of  proc^-verlal — Time.] — 1.  A  motion 
for  leave  to  contest  the  truth  of  a  proo4s- 
verhal  of  seizure  under  Art.  236,  G.  C.  P., 
should  be  made  at  the  earliest  possible  mo- 
ment after  its  alleged  falsity  becomes  known, 
and  the  delay  of  3  days  prescribed  in  the 
73rd  rule  of  practice  touching  irregular- 
ities, is  a  reasonable  delay  therefor. — 2,  The 
right  of  the  unpaid  vendor  to  revendicate 
the  thing  sold,  provided  in  Arts,  1998  and 
1999,  C.  C,  is  subject  to  the  condition  that 
it  be  still  entire  and  in  the  same  state  as 
when  sold.  Timber  sold  to  a  dealer  and 
delivered  in  his  yard,  though  mixed  in  piles 
with  his  other  stock,  may  still  be  entire 
and  in  the  same  condition  as  at  the  time  of 
the  sale.  Pariseau  V.  Desmarteau,  30  Que. 
S.   C.  48. 

Bee  Bankrttptct  and  Insolvenct — Con- 
tract— Easement — Husband  and  Wife — 
Pleading — Replevin  —  Sale  op  Goods  — 
Substitution — Vacation — Warranty. 


SEVEinTE. 

Amomit  payable  by  balf-sister  of 
testator.] — The  words  "sister  of  the  de- 
ceased" in  S.-S.  4  of  s.  2  of  the  Succession 
Duty  Act  Amendment  Act  of  1899,  include 
a  half-sister.  In  re  Oliver,  21  C.  L.  T. 
864,  455,  8  B.  C.  R.  91. 


ik  sbares  —  Mohilia  Bequuntur  Per- 
sonam.]— ^The  appellant,  as  collector  of  pro- 
vincial revenue,  sued  the  respondent  as  exe- 
cutor of  the  last  will  of  Allan  Gilmour, 
claiming  that,  although  the  deceased  had  died 
domiciled  in  the  Province  of  Ontario,  the 
Province  of  Quebec  was  entitled  to  succes- 
sion duties  upon  626  shares  of  the  stock  of 
the  Merchants  Bank*  of  Canada  and  4,275 
of  the  Canadian  Bank  of  Commerce,  which 
were  registered  at  the  oflSces  of  the  respec- 
tives  banks  in  Montreal, — and  also  upon  a 
certain  loan  made  to  a  person  domiciled  in 
Quebec: — Held,  that  the  succession  devol- 
ved in  Ontario  and  thus  movable  property, 
although  locally  situated  in  Quebec  at  the 


time  of  the  death  of  the  testator,  was  con- 
structively situated  in  Ontario  accord- 
ing to  the  rule  *'  MohUia  seguuntur  person- 
am,** and  therefore  the  Province  of  Quebec 
was  not  entitled  to  any  succession  duties 
thereon.  Lamhe  v.  Manuel,  21  C.  L.  T.  250, 
18  Que.   S.  C.  184. 

Caauters — Tackle  furnished  fishermenJ] — 
Where  canners  furnish  fishermen  with  fish- 
ing apparatus,  but  there  is  no  agreement 
binding  the  fishermen  to  sell  their  catch  to 
the  canners,  the  latter  are  not  liable  for  the 
revenue  tax  in  respect  of  such  fishermen. 
Camphell  Y.  United  Canneries,  21  C.  L.  T. 
456,  8  B.  O.  R.  113. 

Gblnese  immlKratios — Breach  of  Cus- 
toms Act — Entry  of  Chinaman  into  Canada 
without  paying  tax  —  Effect  of — ^Indictable 
offence—Conviction.  Res  v.  Bam  Chak^  4 
B.  L.  R.  381. 

Chinese  launlsration  Aet,  R.  8.  O. 
e.  95,  ss.  7,  30 — Evading  payment  of  ias 
— Conviction  —  Invalidity.  ] — ^The  defendant 
was  tried  and  convicted  before  the  Coonty 
Court  Judge  for  district  No.  7  for  violating 
the  provisions  of  R.  S.  C.  c  95,  ss.  7,  30 
(respecting  Chinese  immig^tion),  in  that 
he,  being  a  person  of  Chinese  origin,  did 
enter  Canada  without  paying  the  tax  re- 
quired by  s.  7  of  the  said  Act  The  Judge 
reserved  several  questions  for  the  opinion  of 
the  Court,  including  the  following:  ''Does 
the  accusation  sufficiently  charge  the  defend- 
ant with  an  indictable  offence  under  ss.  7 
and  30  of  c.  d5  of  the  Revised  Statutes  of 
Canada,  1906?':—  Held,  that  the  statute 
imposes  a  tax  upon  persons  of  Cliinese  ori- 
gin entering  Canada,  with  certain  excep- 
tions, and  provides  machinery  for  the  col- 
lection of  file  tax;  it  does  not  make  the 
entering  Canada  by  such  persons  without 
payment  of  the  tax  a  criminal  offence;  and 
that,  the  defendants  not  being  charged  with 
any  criminal  offence,  his  conviction  was  un- 
warranted and  must  be  set  aside,  and  that 
he  was  entitled  to  hia  discharge.  Drys- 
dale,  J.,  dissented.  Rem  ▼.  Ban  Chak  {No. 
2),  42  N.  S.  R.  374,  4  B.  L.  R.  381. 

Customs  —  Importation  in  original  pock- 
ages — False  entry  —  Burden  of  proof.  — 
Where  a  seizure  is  made  of  goods  imported 
into  Canada,  on  the  ground  that,  while  the 
goods  were  stated  in  the  entry  papers  to  be 
imported  in  the  original  packages,  they  were 
not  so  imported  in  fact,  if  the  claimant  de- 
clines to  accept  the  Minister's  decision  con- 
firming the  seizure,  and  obtains  a  reference 
of  his  claim  to  the  Court,  the  burden  of 
proof  is  upon  the  claimant  to  shew  tiie 
bona  fides  of  the  vatry  in  dispute.  Croshy 
V.  The  King,  11  Ex.  C.  R.  74. 

Customs  —  Infringement  hy  importoHon 

of  cattle  toithout  payment  of  duty  —  In- 
tention to  infringe— Exercise  of^  ownership 
in  Canada,] — Where  cattle  r.re  liable  to  the 
payment  of  duty  upon  importation  into 
Canada,  the  bringing  of  8u<^  cattle  to  a 
point  within  two  or  three  miles  of  the 
boundary  line  between  Canada  and  the  Uni- 
ted States  constitutes  an  element  in  tiie  of- 
fence of  smuggling. — 2.  Where  cattle  are 
brought  to  Canada  for  pasturage,  or  to  a 
point  from  which  they  themselves  may  drift 
into  Canada  for  pasturage,  if  the  owner  in 
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Canada  exercises  any  control  over  them,  a 
contravention  of  the  Customs  Act  is  com- 
plete, more  especially  where  the  control  ex- 
ercised is  that  of  putting  Canadian  brands 
upon  such  cattle.  Spencer  v.  The  King, 
26  C.  L.  T.  462,  10  Ex.  C.  R.  79. 
Affirmed,  39  S.  C.  R.  12. 

Cnatoma  Act  —  AUeged  hreaeh  —  /m- 
poriation  of  jewellery  into  Canada — Failure 
to  prove  attempt  to  evade  Customs  Act  — 
Costs,] — Where  unsatisfactory  statements 
with  respect  to  certain  articles  of  jewellery 
imported  into  Canada,  were  made  by  the 
owners  to  the  customs  authorities  who  had 
seized  the  goods,  the  Court  on  a  reference 
of  the  claim  found  on  the  evidence,  that  he 
had  brought  them  into  Canada  for  the  per- 
sonal use  of  himself  and  wife,  and  not  for 
sale,  and  that  the  evidence  did  not  sustain 
the  charge  of  an  attempt  to  evade  the  Cus- 
toms Act.  The  goods  were  ordered  to  be 
returned  to  claimant,  but  he  was  not  al- 
lowed his  costs.  Smith  v.  Regina,  2  Ex. 
C.  R.  417,  and  Red  Wing  Sewer  Pipe  Co,  v. 
ReiP  (1909),  12  Ex.  C.  K.  followed.  Green- 
span V.  Reof  (1909),  12  Ex.  C.  R.  254,  29 
C.  L.  T.  712. 

Cnatoma  Aet  —  Fines  —  Payment  to 
Receiver-Oenerdl,]  —  A  penalty  imposed  by 
the  police  magistrate  for  the  city  of  St.  John 
for  harbouring  smuggled  goods  under  s.  197 
of  the  Customs  Act.  R.  S.  C.  c.  32.  forms 
part  of  the  consolidated  revenue  of  Canada, 
and  is  payable  to  the  Receiver^General,  and 
not  to  the  diamberlain  of  the  city  of  St.  John, 
under  52  V.  c.  27,  s.  50.  Retp  v.  McCarthy, 
2  E.  L.  R.  548.  38  N.  B.  R.  41. 

Cnatoma  Aot  —  Infraction  —  Smuggling 
— Preventive  Officer — Salary — Share  of  Con- 
demnation Money.] — ^The  suppliant  had 
been  empowered  to  act  as  a  preventive  offi- 
cer of  customs  by  the  chief  inspector  of  the 
department  of  customs.  The  appointment 
was  oral,  but  a  shorthand  writers  note  of 
what  took  place  between  the  chief  inspector 
and  the  suppliant  at  the  time  of  the  latter's 
appointment  shewed  the  following  stipula- 
tion to  have  been  made  and  agreed  to  as 
regards  the  suppliant's  remuneration :  '*  Tour 
remuneration  will  be  the  usual  share  allotted 
to  seizing  officers ;  and,  if  you  have  informers, 
an  award  to  your  informers,  and  you  must 
depend  wholly  upon  these  seizures."  Certain 
regulations  in  force  at  the  time  provided 
that  in  case  of  condemnation  and  sale  of 
goods  or  chattels  seized  for  smuggling,  cer- 
tain allowances  or  shares  of  the  net  proceeds 
of  the  sale  should  be  awarded  to  the  seizing 
officers  and  informers  respectively: — Held, 
that  where  the  Minister  of  Customs  had  not 
awarded  any  allowance  or  share  to  the  sup- 
pliant in  the  matter  of  a  certain  seizure  and 
sale  for  smuggling,  the  Court  could  not  inter- 
fere with  the  Minister's  discretion.  Bouchard 
V.  The  King,  24  C.  L.  T.  390,  9  Ex.  C.  R. 
216. 

Cnatoma  Aot  —  Reference  by  Minister 
of  a  claim  to  the  Court — Af^davii  used  before 
Minister  in  respect  of  which  there  was  no 
opportunity  of  cross-eooamining  the  deponent 
— Admissibility,] — By  s.  183  of  the  Customs 
Act  (51  v.  c.  14),  it  is  provided  that  upon 
a  reference  of  any  matter  to  the  C6urt  by 
the  Minister  of  Customs,  the  Court  shall  hear 

ccj;.. — I20o 


and  consider  the  same  up<Mi  the  papers  and 
evidence  referred,  and  upon  any  further  evi- 
dence produced  under  tiie  direction  of  the 
Court.  Among  the  documentary  evidence  re- 
ferred in  connection  with  a  claim  for  a  re- 
fund of  duties  paid,  was  an  affidavit  by  a 
witness,  since  deceased,  testifying  to  a  fact 
adverse  to  the  claimant,  and  in  respect  of 
which  no  opi>ortunity  was  afforded  the  claim- 
ant to  cross-examine  the  deponent. — Held, 
that  while  the  statements  of  the  deponent 
were  not  as  effective  as  if  he  had  been  ex- 
amined as  a  witness  in  Court,  and  so  sub- 
ject to  cross-examination,  yet  the  affidavit 
was  admissible  as  evidence  under  the  sta- 
tute. Rea  V.  Morris  (1911),  13  Ex.  C.  R. 
S&i,  9  E.  L.  R.  430. 

Cnatoma  Aot  —  Smuggling — Penalties — 
Averments  in  information  —  Demurrer  — 
Jurisdiction,]  —  In  an  information  for 
smuggling,  laid  under  the  provisions  of  s.  192 
of  the  Customs  Act,  it  is  a  sufficient  averment 
to  allege  that  the  defendants  in  order  to 
defraud  the  revenue  of  Canada  did  evade 
the  pajrment  of  the  duties  upon  dutiable 
goods  imported  by  them  into  Canada;  and 
did  fraudulently  import  such  goods  into  Can- 
ada without  due  entry  inwards  of  such  goods 
at  the  custom  house.  It  is  not  necessary  to 
charge  the  defendants  with  all  the  offences 
mentioned  in  such  section;  and  the  informa- 
tion is  good  in  law  if  it  sets  out  any  one 
of  the  offences  mentioned  in  the  said  section. 
2.  In  such  an  information,  where  it  is  sought 
to  recover,  in  addition  to  the  value  of  the 
goods  smuggled,  a  sum  equal  to  the  value 
of  the  goods,  it  is  necessary  to  allege  that 
the  goodR  were  "  not  found."  The  offender 
is  only  liable  to  forfeit  twice  the  value  of 
the  goods,  when  such  goods  are  not  found 
but  their  value  has  been  ascertained.  3.  The 
penalty  "  not  exceeding  $2(X)  and  not  less 
than  $50"  mentioned  in  s.  192  of  the  Cus- 
toms Act,  as  recoverable  before  **  two  justices 
of  the  peace  or  any  other  magistrate  having 
the  powers  of  two  justices  of  the  peace," 
cannot  be  sued  for  in  the  £}xchequer  Court 
of  Canada.  Barraclough  v.  Broum,  [1897] 
A.  C.  615,  referred  to.  4.  While  a  claim  for 
penalties  in  respect  of  goods  smuggled  more 
than  three  years  before  the  filing  of  the  in- 
formation would  be  prescribed  under  s.  240 
of  the  Customs  Act.  where  the  goods  have 
been  seized  by  a  customs  officer,  such  seizure 
is  to  be  deemed  a  commencement  of  the  pro- 
ceeding within  the  meaning  of  s.  236.  Rew 
Y,  Lovejoy,  25  C.  L.  T.  141,  7  Ex.  C.  R. 
377. 

Cnatoma  Aot,  a.  192  —  Penalties — Jur- 
isdiction  of  Ewcheguer  Court  —  Discretion 
of  Judge  —  Remission  of  penalty.]  —  The 
penalty  enforceable  under  the  provisions  of 
s.  192  of  the  Customs  Act  in  the  Exchequer 
Court  is  a  pecuniary  one  only;  the  other 
remedies  open  to  the  Crown  thereunder  can- 
not be  prosecuted  in  this  Court  2.  The 
Court  has  no  discretion  as  to  the  amount 
of  the  penalty  recoverable  under  such  enact- 
ment. 3.  If  a  case  is  established  against 
any  defendant,  the  whole  penalty  prescribed 
by  the  statute  must  be  enforced.  The  power 
of  remitting  such  penalty  is  vested  in  the 
Governor  in  Council.  It  is  proper  for  the 
Crown,  if  it  sees  fit,  during  the  pendency 
of  an  action  for  penalties,   to  agree  upon 
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terms  of  settlement  of  the  action  with  the 
defendant;  but  the  judgment  asked  for  in 
confirmation  of  the  settlement  should  be  for 
a  sum  which  will  vindicate  the  law  and  will 
conserre  the  public  interest.  Regina  y.  Fitz- 
ffihhon,  Regina  v.  Thouret,  20  C.  L.  T.  276, 
6  Ex.  C.  R.  383. 

Customs  duties  —  Foreign-huilt  ship  — 
Statutes,'] — ^A  forei^-built  ship  bought  in 
the  United  States  and  brought  to  Canada 
is  liable  to  the  duty  imposed  by  the  Canadian 
Customs  Tariff  Act.  1897,  s.  4,  sched.  A., 
item  409.  Judgment  in  22  C.  L.  T.  249,  32 
S.  C.  R.  277,  affirmed.  Algoma  Central  Rto. 
Co,  V.  The  King,  [1903]  A.  C.  478. 

Cnstoma  duties  —  Importation  of  steel 
rails  —  Return  of  duties  paid  under  protest 
— Interest  —  Quebec  law,] — ^The  suppliants 
had  imported,  at  different  times  during  the 
years  1802  and  1893.  large  quantities  of  steel 
rails  into  the  port  of  Montreal,  to  be  used  by 
them  as  contractors  for  the  construction  of 
the  Montreal  Street  Railway.  The  customs 
authorities  contended  that  the  rails  were 
subject  to  duty,  and  refused  to  allow  them 
to  be  taken  out  of  bond  until  duties,  amount- 
ing in  the  aggregate  to  the  sum  of  $53,213.54, 
were  paid.  The  suppliants  paid  the  same 
under  protest.  After  the  decision  by  the 
Judicial  Committee  of  the  Privy  Council  in 
Toronto  Rw,  Co,  v.  The  Queen,  [1896]  A. 
C.  551,  and  some  time  in  the  year  1897,  the 
customs  authorities  returned  the  amount  of 
the  duties  to  the  suppliants.  The  suppliants 
claimed  interest  on  the  money  during  the 
time  it  was  in  the  hands  of  the  Czown,  and 
they  filed  their  petition  of  right  therefor: — 
Held^  that,  as  the  duties  were  paid  at  the 
port  of  Montreal,  the  case  had  to  be  deter- 
mined by  the  law  of  the  Province  of  Quebec. 

2.  That  on  the  question  at  issue  the  law  of 
the  Province  of  Quebec  was  the  same  as  the 
laws  of  the  other  provinces  of  the  Dominion. 

3.  That,  as  the  moneys  wrongfully  collected 
for  duties  were  repaid  to  the  suppliants  be- 
fore the  action  was  brought,  there  was  no 
debt  on  which  to  allow  interest  from  the 
commencement  of  the  suit.  If  at  the  time 
of  the  commencement  of  the  action  the 
Crown  was  not  liable  for  the  interest  claimed 
it  could  not  be  made  liable  by  the  institution 
or  commencement  of  action.  Laine  v.  The 
Queen,  5  Ex.  C.  R.  128.  and  Henderson  v. 
The  Queen,  6  Ex.  C.  R.  47.  distinguished. 
Ross  V.  The  King,  22  C.  L.  T.  86.  7  Ex. 
C.  R.  287. 

Customs  duties — Lex  fori — Lew  lod — 
Interest  on  duties  improperly  levied  —  Mis- 
take of  law  —  R^pHition  —  Presumption 
as  to  good  faith,} — The  Crown  is  not  liable, 
under  the  provisions  of  Arts.  1047  and  1049 
C.  C.  to  pay  interest  on  the  amount  of  duties 
illegally  exacted  under  a  mistaken  construc- 
tion placed  by  the  customs  officers  upon  the 
Customs  Tariff  Act.  Wilson  v.  Montreal, 
24  L.  C.  Jur.  222,  approved.  Per  Strong, 
C.J.  (duhitantc).  The  error  of  law  men- 
tioned in  Arts.  1047  and  1049,  C.  C,  is  the 
error  of  the  party  paying  and  not  that  of 
the  party  receiving.  Money  paid  under  com- 
pulsion is  not  money  paid  under  error  with* 
in  the  terms  of  those  articles.  Toronto  Rail- 
way Co.  V.  The  Queen,  4  Ex.  C.  R.  262,  25 
S.  C.  R.  24,  [1896]  A.  C.  551,  discussed. 
Algoma  Railway  Co.  v.  The  King,  7  Ex.  C. 


R  239.  referred  to.  Judgment  appealed 
from,  7  Ex.  C.  R.  287.  22  C.  L.  T.  86, 
affirmed.  Ross  v.  The  King,  23  C.  L.  T. 
33,  32  S.  C.  R  532. 

Chtstoms  oAoer  —  lUegdl  setMure  —  Jfo- 
tice  of  action.] — ^A  seizure  for  confiscation 
is  irregular  and  illegal  when  it  is  made  in  a 
house  or  other  building  by  a  customs  <^cer 
who  has  not  previously  made  a  declaration 
on  oath  before  a  justice  of  the  peace  and 
who  is  not  legally  fortified  with  a  writ  of 
assistance  pursuant  to  the  Customs  Act. — 
In  such  a  case  he  exceeds  the  limits  of  his 
duty  and  acts  outside  his  office,  and  there- 
fore has  not  the  right  to  the  one  month's 
notice  of  action  prescribed  by  Art.  145  of 
the  Customs  Act  Chagnon  v.  Que^nel,  2 
Que.  P.  R.  509. 

Dednetion  of  debts  —  CompromtMe  nf 

claim,] — Held,  that,  for  the  purpose  of  ar- 
riving at  the  aggregate  value  of  the  property 
of  a  deceased  person  under  s.  3>  s.-s.  3,  of 
the  Succession  Duty  Act,  R  S.  O.  c  24, 
debts  are  to  be  deducted.  The  duty  to  be 
paid  by  the  person  who  takes  is  on  the  value 
of  the  estate  which  he  takes  at  the  time  of 
taking;  and  the  estate  on  which  the  duty  is 
to  be  paid  is  the  surplus  estate  after  pay- 
ment of  debts. — Held,  also,  that  a  certain 
sum  "bona  fide  paid  by  executors  for  the 
purpose  of  setting  a  claim  against  them  as 
such,  must  be  considered  a  debt  for  the  pur- 
pose of  administration  and  of  ascertaining 
the  amount  of  succession  duty.  Ross  t.  The 
Queen,  20  C.  L.  T.  332,  32  O.  R.  143. 

An  appeal  by  the  Crown  from  above  jadg- 
ment  was  dismissed  with  costs,  the  Court 
agreeing  with  the  reasoning  of  the  judgment 
appeal^  from.  Itoss  v.  The  King,  21  C.  L. 
T.  227,  1  O.  L.  R.  487. 

Deposits  in  banks  —  Foreigner.^  — 
Payment  of  duty  under  the  Succession  Duty 
Act  is  based  upon  administration,  and  duty 
is  payable  upon  any  property  which  can 
properly  be  administered  only  in  Ontario. 
Payment  of  non-negotiable  deposit  receipts, 
payable  after  notice  at  branches  in  Ontario 
of  Canadian  banks,  held  by  a  foreigner  at 
the  time  of  his  death  in  the  foreign  country, 
cannot  be  enforced  except  by  his  personal 
representative  in  Ontario,  and  succession 
duty  is  payable  there  in  respect  of  the  amount 
covered  by  them.  Judgment  in  31  O.  R.  340, 
20  C.  L.  T.  70,  affirmed.  Attomey-Oeneral 
for  Ontario  v.  Newman,  21  C  L.  T.  225, 
1  O.  L.  R.  511. 

Double  dnty  —  Power  of  appointment — 
Statutes,] — The  testater  died  in  England  <mi 
the  25th  February,  1901,  possessed  of  and 
entitled  to  lands  in  Ontario.  He  left  a  will 
and  four  codicils,  by  w^hich  his  sister  was 
named  as  sole  executrix  and  trustee,  and  was 
beqifeathed  the  income  of  his  whole  estate  for 
life  and  given  a  general  power  of  appoint- 
ment by  will  in  respect  of  the  whole  estate. 
The  sister  died  on  the  2nd  March.  1901. 
without  having  proved  the  will  and  codicils 
and  without  having  taken  upon  herself  any 
of  the  burdens  thereof.  By  her  will,  made 
in  1873,  she  gave  all  her  estate  to  the  de- 
fendant, who  obtained  from  the  High  Court 
of  Justice  in  England  letters  of  administra- 
tion to  the  estate  of  the  testator  and  his 
sister    with    the    wills    annexed.      He    then 
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applied  to  a  Sarrogate  Conrt  in  Ontario  for 
ancillary  letters  of  administration  to  both 
estates  and  for  legal  authority  to  deal  with 
the  lands  in  Ontario: — Held,  that,  having 
regard  to  the  provisions  of  clause  (g)  of 
8.  4  of  the  Succession  Duty  Act,  R.  S.  O. 
1807  c.  24  (inserted  by  s.  11  of  62  V.  c.  9), 
the  lands  in  Ontario  were  subject  to  two 
duties,  as  having  devolved  under  two  wills. 
— Heli^  also,  that  the  provisions  of  s.-s.  2 
of  s.  6  of  1  Bdw.  VII.  c.  8  were  not  declara- 
tory of  the  previous  law  nor  retroactive,  and, 
having  become  law  since  the  two  deaths,  did 
not  apply  to  this  case.  Attorney-General  v. 
Theobald,  24  Que.  B.  D.  557«  distinguished. 
Attomey-Oeneral  for  Ontario  v.  Stuart,  21 
C.  K  T.  527,  2  O.  L.  R.  403. 


—  Distillery  —  Method  of  aaaesM- 
inff  duty  —  Grain  in  maah-tuhs  —  Liability 
of  distUler  —  Construction  of  statutes,]  — 
Revenue  statutes  are  not  to  be  construed 
strictly  against  the  Grown  and  in  favour  of 
the  subject,  but  are  to  be  interpreted  in  the 
same  way  as  other  statutes:  and  if  on  a 
proper  construction  of  the  statute  the  de- 
fendant in  a  proceeding  by  the  Crown  is 
liable,  the  Court  has  nothing  to  do  with  the 
hardship  of  the  case: — Sec.  155,  b.-8.  (a) 
of  the  Inland  Revenue  Act,  R.  S.  1906,  c  .51, 
enacts  as  follows  respecting  the  distilling  of 
spirits :  '*  Upon  the  grain  used  for  its  pro- 
duction at  the  rate  of  one  gallon  of  proof 
spirits  for  every  twenty  and  four- tenths 
pounds,  or,  in  a  distillery  where  malt  only 
is  used,  upon  the  malt  used  for  its  produc- 
tion at  the  rate  of  one  gallon  of  proof  spirits 
for  every  twenty-four  pounds." — Sec.  156, 
8.-8.  (a)  provides  that  the  quantity  of  grain 
for  the  purpose  of  computing  the  duty  shall 
be  the  quantity  actually  weighed  into  the 
mash-tubs  and  recorded  in  the  proper  books 
kept  therefor,  except  when  there  appears  to 
be  cause  to  doubt  the  correctness  of  the 
quantity  so  entered  when  the  inspecting  offi- 
cer is  empowered  to  determine  the  actual 
quantity  of  grain  consumed  in  the  distillery. 
The  duty  must  be  assessed  and  levied  on  the 
quantity  of  grain  so  determined,  in  the  pro- 
portion of  one  gallon  of  proof  spirits  to  every 
twenty  and  four-tenths  pounds  of  grain : — 
Heldy  that  the  defendant  having  accepted  his 
license  with  a  knowledge  of  these  provisions, 
was  not  entitled  to  relief  from  the  method 
of  assessment  fixed  thereby.  R.  v.  Rohitaille 
(1909),  12  Ex.  C.  R.  264,  29  C.  L.  T.  264. 

Foreigner  —  Bank  deposit,]  —  The  Suc- 
cession Duty  Act,  R.  S.  O.  c.  24,  contem- 
plates a  site  or  locality  being  given  to  all 
kinds  of  personal  property,  and  that  the 
domicil  of  the  deceased  owner  is  not  to  be 
regarded.  A  resident  of  the  United  States 
deposited  moneys  in  certain  banks  in  Ontario 
at  interest,  and  took  deposit  receipts  there- 
for:— Held,  on  his  death  in  the  States,  that 
the  moneys  were  liable  to  the  Ontario  suc- 
cession duties.  Attomey-Oeneral  for  Ontario 
T.  Newman,  20  C.  L.  T.  70,  31  O.  R.  340. 

Inland  Revenue  Act — Amending  Act — 
Possession  of  still  —  Conviction — "  At  any 
place,**] — ^The  defendant  was  convicted  be- 
fore the  stipendiary  magistrate  in  and  for 
the  city  of  Halifax,  for  that  he  did,  in  the 
said  city  of  Halifax,  on  the  11th  Fberuary, 
1892.  without  having  a  license  under  the  In- 
land Revenue  Act  then  in  force,  unlawfully 


have  in  his  possession,  in  the  city  of  Hali- 
fax, aforesaid,  a  still,  situable  for  the  manu- 
facture of  spirits,  without  having  given  no- 
tice thereof  as  required  by  the  Act,  the  said 
still  not  being  registered  under  s.  125.  The 
prosecution  and  conviction  were  under  the 
Inland  Revenue  Act,  R.  S.  C.  c.  34,  s.  159 
(e),  as  amended  by  the  Acts  of  1898  c.  27. 
The  Act  as  it  originally  stood  read,  "  Every- 
one who,  without  having  a  license  under 
this  Act,  then  in  force,  has  in  his  possession 
any  such  still,  &c.,  in  any  place  or  premises 
owned  by  him,  or  under  his  control,  with- 
out having  given  notice  thereof,  &c,,  is  guilty, 
&c."  As  amended  it  read  "...  has  in  his 
possession,  at  any  place,  any  such  still,*' 
&c. : — Held,  sustaining  the  conviction,  that 
the  amendment  gave  the  Act  a  much  wider 
operation,  and  did  not  confine  it  to  cases 
where  the  place  was  owned  or  controlled  by 
the  accused ;  and  was  intended  to  cover  aU 
cases  of  actual  or  constructive  possession, 
no  matter  where  the  still  was,  the  words 
"at  any  place"  in  the  amended  Act  being 
equivalent  to  "  anywhere ;"  that  the  gist  of 
the  offence  was  not  having  possession  of  the 
still  in  any  particular  place,  but  having  pos- 
session of  it  anywhere,  or  at  all;  that  the 
intention  of  the  Act  was  to  prevent  any  un- 
authorised person  from  having  possession  of 
a  still,  &c.,  in  any  place,  at  any  time,  or  in 
any  capacity.  Rew  v.  Brennan  35  N.  S.  R. 
106. 

Inland  Revenue  Act — Officer  acting  un- 
der —  Search  —  Private  residence  —  Writ 
of  assistance  —  Enquiries  —  Privilege,] — 
An  officer  of  Inland  Revenue,  acting  in  good 
faith  in  the  execution  of  his  duty,  and  under 
competent  authority,  is  not  responsible  in 
damages  for  entering  a  private  house  and 
making  a  search  therein.  A  writ  of  assist- 
ance, signed  by  a  Judge  of  the  Exchequer 
Court  of  Canada,  as  provided  by  the  Inland 
Revenue  Act,  R.  S.  C  c.  34,  s.  74,  con- 
stitutes legal  and  sufficient  authority  for  a 
search  in  a  private  residence.  Enquiries  of, 
or  consultations  with,  official  or  other  per- 
sons in  the  neighbourhood,  by  a  revenue 
officer,  with  a  view  to  obtaining  information, 
are  privileged.  The  words  "  any  building 
or  other  place,"  in  the  Inland  Revenue  Act, 
6.  75,  include  a  private  residence.  Duquenne 
v.  Brabant,  25  Que.  S.  C.  451. 

Inland  Revenue  Act  —  Possession  of 
still  —  Conviction  —  Jurisdiction  of  stipend- 
iary magistrate  —  Penalty  —  Commitment — 
Misdemeanour  —  Constitutional  law,] — ^The 
defendant  was  convicted  for  a  like  offence, 
committed  at  the  same  time,  as  that  referred 
to  in  Reof  v.  Brennan,  35  N.  S.  R.  106.  In 
addition  to  the  grounds  relied  on  in  the 
Brennan  case,  in  support  of  the  application 
to  set  aside  the  conviction,  and  for  the  pri- 
soner's discharge,  the  further  objection  was 
taken  that  the  jurisdiction  of  the  magistrate, 
by  s.  113,  was  limited  to  cases  where  the 
penalty  or  forfeiture  was  not  in  excess  of 
$500,  whereas,  reading  ss.  124,  159,  and  160 
together,  the  penalty,  in  this  case,  would  be 
in  excess  of  that  amount.  Also,  that,  under 
the  commitment,  the  prisoner  was  required 
to  be  detained  until  he  paid  a  larger  amount 
than  he  was  adjudsred  to  pay.  It  being  ad- 
mitted that  there  was  a  good  conviction : — 
Held,  that  ss.  886,  896,  of  the  Criminal  Code 
applied,     and     that     the    objections     taken 
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afforded  no  ground  for  the  prisoner's  dis- 
charge.— Held,  also,  that  calling  the  offence 
a  misdemeanoar  would  not  affect  the  Juris- 
diction of  the  stipendiary  magistrate,  which 
was  clearly  given  under  the  Inland  Revenue 
Act.  R.  S.  C.  c.  34,  8.  113.— HcW,  also,  fol- 
lowing Attomey-deneral  v.  Flint,  16  S.  C.  R. 
707,  that  the  Dominion  Parliament  had 
power  to  create  such  a  0>urt.  Rem  y.  Ken- 
nedy, 35  N.  S.  R.  266. 

Prineiple  of  ealonlation.] — Under  s. 
4  of  the  Succession  Duty  Act.  where  the 
Aggregate  value  of  the  property  exceeds 
$200,000,  only  the  excess  over  that  amount 
is  subject  to  a  duty  of  $5  for  every  $100  of 
the  value.  In  re  Todd — Todd  v.  Todd,  20 
C.  L.  T.  143,  7  Brit.  Ck)l.  L.  R.  94, 

Svoeeaaion  dntiea  —  Deposit  receipt  — 
Foreign  dotnicU.] — Succession  duty  is  pay- 
able on  deposit  receipts  issued  in  New 
Brunswick  by  a  branch  of  a  chartered  Can- 
adian bank  payable  to  a  person  domiciled  in 
Nova  Scotia.  Rew  v.  Lovitt,  1  B.  L.  R.  513, 
37  N.  B.  R.  658. 


Snooeaaion  duties  - 

Person     dying     outside 
Lovitt,  1  E.  L.  R.  513. 


Deposit  receipt  — 
province.       Rem  v. 


Snooeaaion  dntiea  —  Neto  Brun$wick 
gtatute  —  Foreign  hank  —  Special  deposit 
in  local  Itranch  —  Depositor  domiciled  in 
Nova  Scotia  —  Debt  due  hy  hank  —  Notice 
of  ioithdratoal  —  Enforcement  of  payment,^ 
— L.  whose  domicil  was  in  Nova  Scotia,  had, 
when  he  died,  $90,000  on  deposit  in  the 
branch  of  the  Bank  of  British  North  America 
at  St.  John,  N.B.  The  receipt  given  him 
when  the  deposit  was  made  provided  that 
the  amount  would  be  accounted  for  by  the 
Bank  of  B.  N.  A.  on  surrender  of  the  re- 
ceipt and  would  bear  interest  at  the  rate 
of  3  per  cent,  per  annum.  Fifteen  days* 
notice  was  to  be  given  of  its  withdrawal. 
L.*s  executors,  on  demand  of  the  manager 
at  St.  John,  took  out  ancillary  probate  of 
his  will  in  that  city  and  were  paid  the  money. 
The  government  of  New  Brunswick  claimed 
succession  duty  on  the  amount: — Held,  re- 
versing the  judgment  of  the  Supreme  Cburt 
of  New  Brunswick  (37  N.  B.  R.  558),  that 
the  government  was  not  entitled  to  such 
duty: — Held,  per  Davies  and  Anglin,  JJ., 
that  notice  of  withdrawal  could  be  given 
and  payment  enforced  at  the  head  office  of 
the  bank  in  London*  England,  and  perhaps 
at  the  branch  in  Montreal,  the  chief  office 
of  the  bank  in  Canada. — Appeal  allowed  with 
costs.  Lovitt  V.  R,  (1910),  30  C.  L.  T.  528, 
43  S.  C.  R.  106. 

Snooeaaion  dntiea  —  Valuation  of  estate 
of  deceased  person  —  Property  to  be  in- 
cluded —  Homestead  conveyed  to  son  but 
deceased  remaining  in  occupation  —  Foreign 
bonds  transferable  by  delivery  and  trans- 
ferred by  deceased  to  sons  in  foreign  country. 
Attomey-Oenerdl  for  Ontario  v.  Woodruff, 
9  O.  W.  R.  18. 

Snooeaaion  Dntiea  Aot,  7  Edw,  VIL, 
c.  12,  repealed  hy  9  Edw.  VII.,  c.  12 — Value 
of  land  —  Mode  of  affiwing.'^ — In  determining 
the  value  of  land  comprised  in  a  testator's 
estate,  it  is  the  duty  of  the  Surrogate  Judge 
(having  regard  to  9  Edw.  VII.,  c.  12,  s.  4), 


to  fix  the  value  of  the  land  at  its  fair  market 
value  at  the  date  of  the  testator's  death.  Re 
Marshall  Estate  d  Succession  Duty  Act 
(1909).  14  O.  W.  R.  1199,  1  O.  W.  N.  256, 
20  O.  L.  R.  116. 

Snooeaaiom  dnty  —  Aggregate  value  cf 
estate.^ — In  order  to  arrive  at  the  aggregate 
value  of  the  property  of  a  deceased  person 
under  s.  4  of  the  Succession  Duty  Act  of 
New  Brunswick,  1896,  the  debts  doe  by  the 
estate  should  be  deducted.  Receiver-General 
of  Neio  Brunswick  y.  Hayward,  35  N.  B.  R. 
453. 

Snooeaaiom  dnty  —  Aggregate  value  ot 
estate  —  Moneys  arising  from  life  insurance 
policy  payable  to  widow  of  decedent — Suc- 
cession Duties  Act,  ss.  3,  4,  5,  6.  Re  Shaut- 
hrook,  12  O.  W.  R.  261. 

Snooeaaiom  dnty — "  Aggregate  value  "  «if 
pn^erty  —  Construction  of  statutes.  At- 
tomey-Oeneral  for  Ontario  v.  Lee,  4  O.  W. 
R.  516. 

Snooeaaion  dnty — "  Aggregate  vahie  ^  of 
property  —  Incumhrances.] — In  estimating 
the  "aggregate  value"  of  the  property  of  a 
deceased  person  under  the  Succession  Duty 
Act  R.  S.  O.  1897  c.  24,  as  amended  by  62 
V.  (2)  c.  9,  and  1  Edw.  VII.  c.  8.  the  value 
of  the  land  of  the  deceased,  where  such  land 
is  Incumbered  or  mortgaged,  is  to  be  regarded, 
and  not  merely  the  value  of  the  deceased's 
equity  of  redemption  therein.  Attomey-Oen- 
eral  for  Ontario  v.  Lee,  25  C.  L.  T.  39,  4 
O.  W.  R.  516.  6  O.  W.  R.  245,  9  O.  li.  R.  9, 
10  O.  L.  R.  79. 

Sneoession  dnty — Appraisement  of  pro- 
perty of  deceased  persons  —  Appeal  to  Surro- 
gate Judge  —  Further  appeaf  to  Judge  of 
High  Court  —  Amount  in  controversy  — 
Treasurer  of  province  —  Status  —  Gift  of 
real  estate  to  children  before  death^-CoU' 
templation  of  death  —  **  Disposition  **  of 
property  —  Conveyance  more  than  a  year 
before  death  —  Valuation  of  shores  in  com- 
pany.] —  Appeal  by  the  Treasurer  of  the 
Province  of  Ontario  from  a  judgment  or  de- 
cision of  the  Judge  of  the  Surrogate  Court 
of  Wentworth,  under  s.  9  of  the  Succession 
Duties  Act,  R.  S.  O.  1897  c.  24;  and  ciosb- 
appeal  by  the  executors  of  the  will  of  George 
Roach  from  the  same  decision.  The  Surro- 
gate Judge  assessed  the  value  of  the  estate 
of  George  Roach  at  $197,152.27.  upon  an 
appeal  from  the  appraisement  and  assessment 
by  the  sheriff  under  s.  7  of  the  Act.  In  the 
amount  arrived  at  by  the  Judge  he  refused 
to  include  the  value  of  the  homestead  pro- 
perty of  the  deceased:  and  he  refused  to 
alter  the  valuation  of  $10,550  placed  by  the 
sheriff  on  certain  stock  in  the  Hamiltcm  Park 
and  Suburban  Co.;  but  he  indnded  $1,000 
in  respect  of  the  household  goods  of  the  de- 
ceased, which  the  sheriff  had  not  included. 
By  his  appeal  the  Treasurer  of  Ontario 
sought  to  have  the  value  of  the  homestead, 
stated  at  $7,680,  added  to  the  amount  fixed 
by  the  Surrogate  Judge,  and  to  have  tht 
valuation  of  the  stock  in  the  Hamilton  Park 
and  Suburban  Co.  increased  from  $10,560 
to  $16,000.  By  the  cross-appeal  the  execiH 
tors  sought  to  reduce  the  valuation  of  the 
stock  from  $10,550  to  $4,000.  The  testator 
more  than  a  year  before  his  death,  and  while 
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in  good  health,  conveyed  his  homestead  to 
his  two  daughters  in  fee.  The  conveyance 
was  registered  immediately.  No  change  of 
possession  however  took  place,  and  the  testa- 
tor continued  to  live  in  the  house  until  his 
death.  The  Surrogate  Judge,  on  the  appeal, 
fixed  the  value  of  the  estate  at  $197,152.27, 
refusing  to  include  the  homestead  proper^, 
but  he  included  the  value  of  the  household 
goods: — Held,  that  s.  9  of  the  Act  included 
the  Pzovincial  Treasurer  so  as  to  give  him 
the  right  of  appeal;  and  that  such  appeal 
was  not  limited  to  the  grounds  expressly 
stated,  the  whole  appraisement  being  open 
to  appeal;  and  the  appeal  being  for  an 
amount  in  excess  of  $10,000  there  was  a 
further  appeal  to  a  Judge  of  the  High  Court. 
— Heldf  also,  that  the  conveyance  to  the 
daughters  of  the  homestead  property  could 
not  be  deemed  to  have  been  made  in  con- 
templation of  death  within  s.  4  (b)  ;  but  that 
came  under  s.-s.  (c)  of  that  section,  and 
should  be  read  in  connection  with  the  inter- 
pretation section,  s.  2,  whereby  "  proper^  " 
included  real  as  well  as  personal  estate,  and 
was  subject  to  duty.  In  re  Roach^  6  O.  W. 
R.  189,  10  O.  L.  B.  208. 

Snooession  duty — Bank  depoiii  hy  for- 
eiffner.'\ — Under  the  British  Columbia  Suc- 
cession Duty  Act,  1899*  c.  68,  s.  4,  succession 
duty  is  payable  upon  money  deposited  in  a 
bank  In  British  Columbia,  belonging  to  a 
person  domiciled  in  a  foreign  country  at  the 
time  of  his  death.  In  re  McDonald  Estate, 
In  re  Succession  Duty  Act,  9  B,  C,  R.  174. 

Snooesalon  duty — Charge  against  legor 
oies  —  payment  of  legacy  within  year  — 
Set-off. 1 — The  direction  in  a  will  to  executors 
to  pay  debts  and  funeral  and  testamentary 
expenses  does  not  operate  so  as  to  make  the 
payment  of  the  succession  duty,  payable 
under  R.  S.  O.  1897  c.  24,  a  charge  on  the 
residue  and  to  exonerate  the  legacies  from 
payment  thereof.  Manning  y.  Robinson,  29 
O.  R.  483,  followed.  The  rule  that  executors 
are  not  bound  to  pay  pecuniary  legacies  be- 
fore the  expiration  ot  a  year  from  the  testa- 
tor's death  does  not  prevent  them,  where  no 
time  is  fixed  for  payment,  and  there  is  suffi- 
cient to  pay  debts,  legacies,  and  charges, 
from  paying  a  legacy  forthwith,  and  so  to 
allow  the  amount  thereof  to  be  set  off  against 
a  mortgage  due  by  a  legatee  to  the  estate. 
In  re  Holland,  22  C.  L.  T.  164,  3  O.  L.  B. 
406,  1  O.  W.  R.  73. 

Svooeuiom  duty  —  Debentures  exempt 
from  taaation.'\ — ^A  part  of  the  estate  of  L., 
deceased,  consisted  of  debentures  of  the  Pro- 
vince of  Nova  Scotia,  issued  under  the  pro- 
visions of  a  statute  of  the  Province,  which 
exempted  them  from  taxation  for  provincial, 
local,  or  municipal  purposes:  —  Held,  that, 
notwithstanding  the  exemption  from  taxation, 
under  the  provisions  of  the  Act,  the  deben- 
tures in  question  must  be  included  in  the 
valuation  of  the  estate  for  the  purpose  of 
determining  the  amount  payable  to  the  gov- 
ernment of  the  province,  under  the  Succes- 
sion Duty  Act,  Acts  of  1895  c.  8,  s.  5.  At- 
tomey-Qeneral  v.  Lovitt,  35  N.  S.  R.  223. 

Sveeeuiom  duty — "Dutiable^*  property 
— Transfer  of  property  before  death  —  Do- 
natio mortis  causa  —  Contract  —  Consid- 


eration —  Estoppel  —  8urvivorship,'\ — ^The 
aggregate  value  of  the  estate  of  an  intestate 
was  $12,877,  and  of  this  $7,540  passed  to 
the  hands  of  his  niece  by  virtue  of  an  agree- 
ment between  them,  given  effect  to  by  a 
donatio  mortis  causa,  as  established  in 
Brown  v.  Toronto  General  Trusts  Corpora- 
tion, SQ  O.  R.  319:— HeW,  that  the  $7,540 
was  not  dutiable  under  the  Succession  Duty 
Act,  R.  S.  O.  1897  c.  24.  and  amendments, 
the  transfer  from  the  intestate  to  his  niece 
not  being  a  voluntaiy  one,  but  one  made  in 
pursuance  of  a  contractual  obligation  for 
value  and  the  niece  not  being  estopped,  by 
the  form  of  the  judgment  in  her  action 
against  the  Toronto  General  Trusts  Corpora- 
tion, from  setting  up  in  this  action,  brought 
on  behalf  of  the  Crown  to  recover  succes- 
sion duty,  that  the  transfer  was  not  a  gift, 
but  the  implementing  of  a  contract. — Held, 
also,  that  the  $7,540  did  not  pass  by  sur- 
vivorship within  the  meaning  of  s.  4  (d)  of 
R.  S.  O.  1897  c.  24.  Attorney-General  for 
OntaHo  v.  Brown,  23  C.  L.  T.  90,  5  O.  L. 
R.  167,  2  O.  W.  R.  30. 

Siiooession  duty  —  Estate  of  person  dy- 
ing before  passing  of  Amendment  Act,  1905 
— 5  Edw,  VII,  cT  6,  not  retrospective.]  — 
L.  died  on  24th  June,  1904,  his  gross  estate 
being  $239,858.74,  its  net  value  being 
$96,188  :--£rcW,  that  the  succession  duty  is 
5  per  cent,  on  the  net  value,  and  that  5 
Edw.  VII.  c.  6,  is  not  retrospective.  Re  Lee 
(1909),  14  O.  W.  R.  180,  18  O.  L.  R.  550. 

Suooessioa  duty  —  Mortgages  within 
State  of  Michigan  —  Deceased  domiciled  in 
Ontario  for  seven  years  prior  to  death  — 
Liability  of  mortgages  for  succession  duty — 
Succession  Duty  Act,  s.  8.] — ^Testator  lived 
in  Ontario  for  seven  years  prior  to  his  death. 
He  left  an  estate  consisting  largely  of  mort- 
gages on  land  within  the  State  of  Michigan. 
— Court  of  Appeal  held,  that  the  entire 
estate,  both  within  and  without  the  province, 
was  liable  for  payment  of  succession  duties. 
Garrow,  J.A.,  dissenting. — Woodruff  v.  Atty,- 
Gen.  for  Ont.,  C.  R.,  [19081  A.  C.  352.  dis- 
cussed and  distinguished.  Treasurer  of  On- 
tario V.  Pattin  (1910).  17  O.  W.  R.  154,  2 
O.  W.  N.  141,  O.  L.  R. 

Svooeasion  duty  —  Property  exempt  — 
Sale  under  will  —  Duty  on  proceeds — Costs 
— Crown.] — ^Debentures  of  the  Province  of 
Nova  Scotia  are,  by  statute,  "  not  liable  to 
taxation  for  provincial,  local,  or  municipal 
purposes  "  in  the  province.  L.  by  bis  will, 
after  making  certain  bequests,  directed  that 
the  residue  of  his  property,  which  included 
some  of  these  debentures,  should  be  converted 
into  money  to  be  invested  by  the  executors 
and  held  on  certain  specified  trusts.  This 
direction  was  carried  out  after  his  death,  and 
the  Attorney-General  claimed  succession  duty 
on  the  whole  estate : — Held,  affirming  the 
judgment  appealed  against,  35  N.  S.  R.  223, 
Sedgewick  and  Mills,  JJ.,  dissenting,  that, 
although  the  debentures  themselves  were  not 
liable  to  the  duty  either  in  the  hands  of  the 
executors  or  of  the  purchasers,  the  proceeds 
of  their  sale,  when  passing  to  legatees,  were. 
Costs  will  be  given  for  or  against  the  Crown 
as  in  other  cases.  Lovitt  v.  Attorney-General 
for  Nova  Scotia,  23  C.  L.  T.  212,  33  S.  C. 
R.  350. 
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SvooeMiom  duty  —  Property  transferred 
in  lifetime  of  person  domiciled  in  Ontario- 
Foreign  bonds  —  Foreign  situs  —  Anticipa- 
tion of  death  —  Settlements  —  Succession 
Duty  Act  and  amendments.] — The  plaintiff 
claimed  for  the  Grown  succession  dutj  upon 
moneys  and  securities,   the   subjects  of  two 
settlements   made   respectively   in   1894   and 
1902   by   a   testator   who    died    in    October, 
190^,    domiciled   in    Ontario.      In   1894   the 
testator    had    a    quantity    of   debentures   of 
municipal  corporations  in  the  United  States, 
which  had  always  been  retained  and  man- 
aged  for  him  in   the  United   States  by  his 
agents  there.    The  documents  had  been  kept 
by  the  testator  in  a  leased  vault  in  New 
York.     The    testator   procured    each   of  his 
four  sons  to  execute  a  trust  deed  in  fovour 
of  a  New  York  trust  company  whereby  these 
debentures   were    transferred    (in   four  por- 
tions)   to  the  company  in  trust  to  manage, 
invest,  etc.,  and  to  pay  over  the  income  to 
each  son  during  his  Ufe,  and  upon  his  death 
in  trust  for  his  children.    The  testator  went 
to  New  York,  obtained  the  debentures  from 
the  vault,  separated  them  into  four  parcels, 
and  delivered  them  with  the  trust  deeds  to 
the  company.    The  interest  was  from  time  to 
time  remitted  by  the  company  to  the  sons, 
and  the  sons  transferred  the  cheques  there- 
for to  the  testator,   who  gave  each  of  the 
sons  $750  half-yearly,  and  retained  the  bal- 
ance:— Held,  Meredith,  J.A.,  dissenting,  that 
the  effect  of  this  first  settlement,   made  in 
the   State   of  New   York,   of  property  then 
locally   there,   where   it   had   ever  since   re- 
mained, the  testator  having  completely  parted 
with  the  legal  title  to  the  property,  which 
thereupon    became   at    once,    and    remained, 
vested  in  the  trustees  residing  there,  where 
the   trusts   were   and   were   intended   to   be 
carried  into  execution,  was  to  give  the  pro- 
perty settled  a  permanent  foreign  situs^  to 
remove  it  completely  from  the  control  of  the 
law  of  the  domicil  of  the  testator,  and  to 
render  it  in  future  subject  only  to  the  law 
of   the   State   of   New   Yorit;    and   for   this 
reason,  and   for  the  additional   reason  that 
the  Succession  Duty  Act,  as  it  stood  when 
that  settlement  was  made,  did  not  include 
or   affect    such   a    settlement,    the    property 
settled  was  not  subject  to  succession  duty. — 
The   settlement   of    1902   comprised   certain 
cash  on  hand  in  New  York  and  other  pro- 
perty of  a  character  similar  to  that  in  the 
previous  settlement,   locally   situated   wholly 
in  the  United  States.     The  debentures  were 
kept  in  the  same  vault,  of  which  the  testator 
had    the   key.     When   about   to   make   this 
settlement,    the   testator  wrote   to   his   New 
York    agents   authorising    them    to    transfer 
his  account  from  his  name  to  the  names  of 
three  of  his  sons,  adding,  "  I  wish  to  have 
my  affairs  in  good  shape,  as  I  have  not  been 
feeling  very  well  of  late ;"  and  shortly  after^ 
wards  executed  a  document  whereby  he  pur- 
ported to  transfer  to  his  four  sons  the  cash 
and   debentures,   in   trust  for  his  wife,  and 
after  her  death  to  be  divided  equally  among 
the  four  sons,   subject  to  a  charge  for  the 
education  of  two  grand-children.    This  settle- 
ment was  made  at  a  city  in  Ontario,  where 
the  testator,  his  wife,  and  three  of  his  sons 
resided.    The  agents  transferred  the  account 
to  the  names  of  the  three  sons,  and  notified 
them  and  the  testator  that  they  had  done  so ; 
and  it  was  arranged  that  access  to  the  vault 
in  which  the  debentures  were  kept  could  be 


secured  onlv  by  the  three  sons  and  the  wife, 
and  thereafter  the  annual  receipts  for  the 
rent  of  the  vault  were  given  in  the  name  of 
the  wife.  No  remittance  of  income  to  On- 
tario was  ever  made  by  the  New  York 
agents  under  the  second  settlement,  nor  any 
other  definite  action  of  any  kind  taken  by 
the  trustees  to  realise  or  get  in  the  tmat 
company  in  the  lifetime  of  the  testator: — 
Held,  that  the  property  settled  was  subject 
to  succession  duty. — Construction  of  the  Suc- 
cession Duty  Act  and  amendments. — Judg- 
ment of  Falconbridge.  C.J.K.B..  9  O.  W.  B. 
18,  afilrmed  as  to  the  first  settlement  and 
reversed  as  to  the  second.  Attomey-Oenerai 
for  Ontario  v.  Woodruff,  15  O.  L.  B.  416,  11 
O.  W.  B.  82.  Beversed.  on  other  gxoands, 
by  the  Judicial  Committee  of  the  Privy 
Council.  Woodruff  y.  Attamey-Oen&ral  for 
Ontario,  [19081  A.  C.  508,  12  O.  W.  B-  61L 

Svooesslom  duty — Provisions  of  wiU  — 
Income  only  payable  for  Ufe  or  years  — 
When  duty  payable  on  corpus.] — ^The  scheme 
of  the  Succession  Duty  Act,  B.  S.  O.  1897 
c.  24,  is  to  provide  a  duty  on  succession  to 
property  by  persons  succeeding  to  estates  and 
interest  in  property  by  testate  or  intestate 
title.  A  testator  by  his  will  devised  his 
estate  to  trustees  upon  trust  to  collect  the 
income  and  apply  it  or  such  part  as  the  tras- 
tees  thought  proper  for  the  benefit  of  child- 
ren and  grandchildren  for  the  period  of  ZL 
years  after  his  death,  and  to  pay  over  to  the 
beneficiaries  the  whole  income,  without  ac- 
cumulations for  the  period  between  the  end 
of  the  21  years  and  the  de&th  of  the  last 
surviving  child: — Held,  that  there  was  a 
plainly  marited  out  period  in  the  future,  not 
sooner  than  21  years,  when  the  corpns  of 
the  estate  was  to  be  divided;  that  there  was 
a  prior  interest  for  life  or  years  according 
to  the  event  in  fact,  during  which  the  trustee, 
standing  in  loco  parentis,  was  entitled  to  the 
present  income  of  the  property  nnti]  the 
time  arrived  when  the  corpus  was  to  be 
divided;  that  when  there  is  a  present  enjoy- 
ment there  should  be  present  payment  of  the 
duties  based  upon  the  estate  or  interest  which 
is  enjoyed ;  that  there  was  a  prior  estate  for 
years  or  for  life,  after  which  came  the  fatme 
estate  in  fee,  not  now  to  be  levied  upon  for 
duty ;  and  that  only  the  income  was  presently 
liable  to  the  payment  of  succession  duty. 
AttomeyOeneral  for  Ontario  v.  Toronto 
General  Trusts  Corporation,  23  C.  L.  T.  89, 
5  O.  L.  B.  216,  1  O.  W.  B.  807.  2  O.  W. 
B,  271. 

Svoeesslom  duty  —  Quebec  Aet-^ot^ 
struction  —  Application  to  Ontario  pro- 
perty.}— ^Taxes  imposed  on  movable  property 
by  the  Quebec  Succession  Duty  Act  of  1892 
and  the  amending  Acts  apply  only  to  pn>- 
perty  which  the  successor  claims  under  or 
by  virtue  of  Quebec  law,  and  have  no  applica- 
tion to  the  several  items  in  this  case,  which 
formed  part  of  a  succession  devolving  under 
the  law  of  Ontario.  Judgment  of  the  Conrt 
of  King's  Bench,  Quebec,  affirming  judgment 
in  21  0.  L.  T.  250.  18  Que.  S.  C.  181 
affirmed.   Lambe  v.  Manuel,  [1903]  A.  C.  6& 

Svooesslon  duty  —  Tax  levied  ^  upon 
property  devolving  by  succession  in  Virtue  of 
55-56  v.  (Que.),  c.  17  and  its  amendments, 
unless  otherwise  provided  for  by  the  will,  is 
a  charge  upon  such  property  and  most  be 
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discharged  by  those  who  receiye  sach  pro- 
perty, and  consequently  a  particular  legatee 
is  bound  to  pay  ^e  duty  upon  the  legacy  he 
receives.  Datut  y.  Boileau  (1910).  17  R.  de 
J.  8. 

Svoceasion  Duty  Aot,  R.  8.  O,  1897, 
c.  2i— Foreign  bonds  transferred  to  song 
in  foreign  country  during  lifetime  of  trans- 
feror ioho  had  hie  domicile  in  Ontario  — 
Transfer  made  by  delivery  in  anticipation  of 
death— B.  N,  A.  Act,  1867,  s.  P«.]— Crown 
claimed  succession  duty  upon  certain  moneys 
and  debentures  of  municipal  corporations  in 
the  United  States,  held  by  a  person  domi- 
ciled in  Ontario.  The  securities  were  kept 
in  the  safety  vaults  of  the  Mercantile  Safe 
Deposit  Company,  in  New  York  city,  and 
the  deceased  retained  the  key  of  the  de- 
posit box.  Part  of  these  securities  were 
transferred  to  his  four  sons  in  1892  and 
the  balance  in  1902  by  a  document  ex- 
ecuted in  Ontario.  The  deceased  died  in 
1904:— HeW,  that  the  B.  N.  A.  Act,  1867, 
s.  92,  S.-S.  2.  does  not  confer  upon  a  prov- 
ince the  power  to  tax  property  not  within 
the  province.  And,  that  the  Succession  Duty 
Act,  R.  S.  O.  1897,  c.  24,  does  not  apply 
to  moveable  property  situated  outside  the 
province  of  Ontario,  which  a  domiciled  in- 
habitant of  that  province  had  transferred  in 
his  lifetime  vdth  intent  that  the  transfers 
should  only  take  effect  after  his  death. 
Blackwood  v.  Regina  (1883),  8  A.  C.  82; 
52  L.  J.  P.  C.  10.  followed.  Judgment  of 
the  Court  of  Appeal  for  Ontario  set  aside, 
judgment  of  Sir  Glenholroe  Falconbridge, 
G.J.K.B.,  at  trial,  restored.  Atty.-Oen,  for 
Ont.  V.  Woodruff,  C.  R.,  [1908]  A.  C.  352. 

Trmiuifer  of  shares  la  lifetime.]   — 

Shares  in  an  incorporated  company  trans- 
ferred by  the  deceased  in  his  lifetime  to  dif- 
ferent members  of  his  family,  but  not  for  the 
purpose  of  evading  the  payment  of  succes- 
sion duties,  are  not  liable  for  the  payment 
of  such  duties  under  69  V.  c.  42  (N.B.) 
Beoeiver-Oeneral  of  Neto  Brunswick  v. 
SchofUld,  35  N.  B.  Reps.  67. 

^ee  CoNSTrrunoNAL  Law  —  Fishebiss 

MUinCIFAL  COBPORATIONS  —  STATXTTES — 

Will. 


BEVIVOS. 

Aotiom  to  remoTe  enrator  of  inter- 
dict— Death  of  plaintiff — Survival  of  action 
— Costs.} — ^The  plaintiff  brought  suit  for  the 
removal  of  the  curator  appointed  to  his  son- 
in-law,  interdicted  for  prodigality.  While 
the  case  was  proceeding  the  plaintiff  died, 
and  his  testamentary  executors  petitioned  to 
be  permitted  to  take  up  the  instance.  The 
heirs  of  the  deceased,  who  were  relations  by 
affinity  of  the  interdict,  also  petitioned  to 
be  allowed  to  intervene  and  continue  thr  suit 
for  the  removal  of  the  curator,  defendant: — 
Held,  that  whUe  an  action  to  remove  a  cura- 
tor forms  no  part  of  the  plaintiff's  succession 
and  is  not  transmissible  to  his  heirs,  rever- 
theless  the  claim  against  the  defendant  for 
costs  incurred  in  the  action  is  a  claim  which 
formed  part  of  the  patrimony  of  the  plain- 
tiff, and  was  transmitted  under  his  will  to 
his  executors,  who  therefore,  were  entitled 


to  take  up  the  instance,  not  to  have  the  de- 
fendant removed  from  the  curatorship,  but 
in  order  to  determine  his  liability  for  costs. 
2.  The  heirs  were  entitled  to  intervene  to 
continue  the  action,  not  in  virtue  of  any 
right  transmitted  to  them,  but  in  virtue  of 
their  quality  of  relatives  by  affinity  of  the 
interdict,  and  in  this  quality  were  entitled  to 
ask  for  the  removal  of  the  defendant  from 
his  office  of  curator.  Wilson  v.  Qirouw,  21 
Que.  S.  C.  56. 

Deatb  of  defendant  in  action  for 
slander  —  Survival  of  cause  of  action.]  — 
An  action  for  damages  for  slander  may  after 
the  defendant's  death  be  continued  against 
his  universal  legatee.  MoGowan  v.  Stone, 
9  Que.  P.  R.  307. 

Deatli  of  plaintiff — Survival  of  cause 
of  action — Holder  of  hill  for  collection  only — 
Personal  right,] — The  rights  of  a  holder,  for 
collection  only,  of  a  bill  of  exchange,  against 
the  acceptor  and  parties  liable,  are  personal 
to  himself,  as  the  prite^om  of  the  owner, 
and  are  not  transmitted,  upon  his  death,  to 
his  heirs.  When,  therefore,  such  a  holder 
dies  during  the  pendency  of  a  suit  brought 
by  him  on  the  bill,  his  heirs  have  no  right 
to  continue  it  in  his  stead.  Marson  v.  Tay- 
lor, 34  Que.  S.  C.  37,  9  Que.  P.  R.  363. 

Deceased  plaintilf — Continuance  of  ac- 
tion— Adverse  party — Practice.] — ^Art.  607, 
C.  P.,  applies  to  a  voluntary  continuance  on 
the  part  of  the  representatives  of  a  deceased 
plaintiff.  If  the  adverse,  party  wishes  to 
compel  the  heirs  to  continue  the  suit  he  must 
do  so  by  means  of  a  demand  in  the  form 
provided  by  Art.  273,  C.  P.  Routhier  v. 
NeUon,  7  Que.  P.  R.  205. 

Demand  —  Action  —  Petition,]  —  A  de- 
mand to  compel  a  party  to  revive  the  action 
should  be  made  by  an  ordinary  action  and 
not  by  petition.  Perrault  v.  Bernard,  8  Que. 
P.  R.  437. 

* 

Ezeontion  of  JndKment  for  damages 
for  slander  —  Imprisonment  of  judgment 
debtor — Death  of  iudgment  creditor — Rights 
of  heirs,] — ^The  rignt  to  process  for  imprison- 
ment of  a  judgment  debtor  in  respect  of 
damages  for  slander  passed  to  the  heirs  of 
the  judgment  creditor.  Rennie  v.  Maoe,  9 
Que.  P.  R.  139. 

Executors  —  Petition  —  Acceptance  of 
office,] — When  one  of  the  parties  dies  dur- 
ing the  pendency  of  a  suit,  the  suit  may  be 
continued  by  his  testamentary  executors.  2. 
It  is  not  necessary  for  the  executors  to  al- 
lege that  they  have  accepted  office  as  such, 
inasmuch  as  the  making  of  the  petition  is  in 
itself  a  sufficient  acceptance.  CHgnao  v. 
People's  Telephone  Co,,  21  Que.  S.  C.  154. 

Petition  of  executor  —  Payment  of 
succession  duties  —  Allegation — Denial  — 
Donatio  mortis  causa,]  —  Where  the  peti- 
tioner for  an  order  reviving  the  action  in  his 
name  as  testamentary  executor,  alleges  speci- 
ally that  he  has  paid  all  the  succession  duties 
to  the  Crown,  the  opposite  party  can  not  de- 
mand the  dismissal  of  this  petition  by  al- 
leging that  the  deceased  has  made  donationes 
mortis  causa,  void  according  to  law,  and  that 
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the  succession  duties  have  not  been  paid  on 
the  property  thus  given.  St,  Jaoque»  v. 
Morrison,  10  Que.  P.  R.  144. 

Solicitor.]  —  It  is  not  necessary  that  the 
plaintiff  in  a  revived  action  should  be  re- 
presented by  the  attorneys  of  the  plaintiff  in 
the  original  action.  Levesque  v.  McLean, 
9  Que.  P.  R.  109. 

Btmj  of  proceeding:* — Pleading — Jury.l 
— ^The  revivor  of  an  action  not  changing  the 
issue  joined  upon  the  merits  of  the  action, 
the  Court  will  refuse  a  motion  to  stay  pro- 
ceedings in  order  to  allow  of  the  filing  of  a 
new  plea  or  a  new  statement  of  facts  for  the 
jury.  Stinson  v.  Merchants  Telephone  Go,, 
8  Que.  P.  R.  244. 

Substituted  plaintiff —  Consent — Costs 
— Transfer  pendente  lite — Stay,} — It  may  in 
rare  cases,  such  as  Chambers  y.  Kitchen,  16 
P.  R.  219,  be  *'  necessary  or  desirable " 
under  Rule  396  to  add  or  substitute  a  per- 
son as  plaintiff,  without  the  consent  required 
by  Rule  206  (3),  upon  the  application  of 
the  opposite  party;  but  where  it  becomes 
necessary  to  substitute  a  person  as  plaintiff 
without  his  consent,  to  prevent  injustice,  he 
should  not  be  exposed,  without  some  further 
action  on  his  part  or  adoption  by  him  of 
the  position  into  which  he  is  forced,  to  any 
liability  for  damages  or  costs.  Under  the 
circumstances  of  this  case,  the  fact  that  F. 
had  become  pendente  lite  the  transferee  of 
the  promissory  note  sued  on  did  not  entitle 
the  defendants  to  an  order  substituting  him 
as  plaintiff  and  making  him  liable  for  the 
costs  of  the  action.  But  the  original  plain- 
tiff could  not  be  allowed  to  prosecute  the 
action  further,  because  be  had  no  longer  any 
interest  in  it,  and  F.  could  not  be  allowed 
to  do  so,  because  he  had  not  caused  himself 
to  be  substituted  as  a  plaintiff  nor  obtained 
leave  to  proceed  in  his  own  name  upon  the 
judgment  pronounced  in  favour  of  the  plain- 
tiff, which  had  not  been  entered,  but  from 
which  the  defendants  sought  to  appeal:  and 
all  further  proceedings  in  the  action  should, 
therefore,  be  stayed,  but  without  costs.  Mur- 
ray T.  Wurtele,  20  C.  L.  T.  453,  19  P.  R. 
288. 

Snrrival  of  action  —  Separation  de 
corps — Universal  legatee.]  —  The  universid 
legatee  of  a  deceased  plaintiff,  suing  his  wife 
for  separation  de  corps,  has  a  right  to  con- 
tinue the  action,  especially  where  the  plain- 
tiff has  made  a  claim  that  the  defendant 
shall  be  deprived  of  the  right  of  exercising 
the  advantages  given  to  her  under  her  mar- 
riage contract  Lemay  dit  Delorme  v.  Brais, 
6  Que.  P.  R.  221. 

Uncontested  petition  —  Judgment,] — 
If  a  petition  for  revivor  after  the  death  of 
the  plaintiff  is  not  contested  within  the  time 
fixed,  it  is  not  to  be  considered  admitted : 
Art.  272,  G.  P. :  and  a  judgment  to  that  ef- 
fect is  unnecessary.  Jasmin  v.  Sauriol,  2 
Que.  P.  R.  508. 

See  Bnxs  of  Sale  aivd  Chattel  Mobt- 

OAOES — Ck>ST8  —  EXECUTOBS  AND  ADMINIS- 
TRATORS— Husband  and  Wife — Limitation 
OF  Actions — ^Mobtoaoe.        ,/ 
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See  Gn     '     'udombj!,.  »;—  License — ^Mtjni- 

CIPA        ^>>BP0BATT0Nir  ^ —     TRUSTS     AND 

Trustees — Watj      -nd  Watebooubses 
— Wa-     Will. 
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Extraordinary  serrices  —  Arrest  of 
thieves — Danger — Value  of  services.] — One 
who  has,  even  at  the  peril  of  his  life,  volun- 
tarily joined  in  capturing  robbers,  and  by 
reason  of  whose  efforts  the  victim  of  the 
robbery  has  received  a  considerable  sum,  can- 
not recover  from  the  latter  more  than  the 
actual  value  of  his  services,  and  cannot  ex- 
act a  reward  for  the  courage  he  has  dis- 
played and  the  risks  he  has  run.  Waric  v. 
People's  Bank  of  Halifax,  18  Que.  S.  G.  486. 


RIGHT  OF  WAT. 

See  Wat. 


RIPARIAN  PRaPRIETORS. 

See  Wateb  and  Watebooubses. 


See  Wateb  and  Watebcoubses. 
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iSfee  Mines  and  Minebals — ^Patent  fob  In- 
vention. 


BTJLE  NISI. 

Judgment  —  Bids  of  costs  —  Produe- 
fion,] — It  is  not  necessary  in  order  to  ob- 
tain a  rule  nisi  to  allege  that  copies  of  the 
judgment  and  the  bills  of  costs  will  be  pro- 
duced at  the  time  of  the  argument  of  the 
rule  upon  the  merits,  in  view  of  the  fact 
that  there  is  no  necessity  for  the  production 
of  such  documents.  Vordasco  v.  VendetU,  9 
Que.  P.  R.  108. 

Re-ieene — Return — Time,]  —  The  Coart 
is  without  power  to  order  the  re-issue  of  a 
rule  nisi  or  to  extend  the  delay  which  bae 
expired  for  the  return  thereof.  PalUser  v. 
Vipond,  6  Que.  P.  R.  304. 

See  Contbact — Cbown  Lands — ^Motion. 


SXTLES  OF  COXTET. 

Amendment  —  Retroactivity,]  —  See 
Bank  of  British  ColumJna  v.  Trapp,  20  C. 
L.  T.  464. 

See  Costs. 
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